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—DEFENDANTS —APPELLANTS 
VETSUS 
SHRINIVAS KRISHNA HEBBALI anp 


OT HERS-~-PLaINT trrs—RESPONDENTS. 
Civil Procedure Code (Act V of 1908), s, 92—Noti- 
fication empowering Mr. H., Subordinate Judge, ta 
hear suits under s. 92—Held, the Court was empower- 
ed to receive plaints under s. 92 (1)—Interpretation 
of Statutes—More literal construction should not 
prevail tf opposed to intention of Legislature. 


owered Mr. H., First Olass Subordinate Judge, 

harwar, to hear suits which may be instituted for 
any alleged breach’ of any express or constructive 
trust created for public purposes of-a charitable or 
religious nature, or where the direction of the Court 
is deemed necessary forthe administration of any 
such trust. A suit under s. 9%, QOivil Proeedure 
Code, was filed in his: Court and it was argued 
that the notification did not satisfy .the require- 


of an individual Judge to hear suits of a certain 
class which may be instituted had not the 
effect of making the Oourt over which that Judge 
presides, a Vourt duly empowered in that behalf 


lawfully instituted there: . 

Held, that it was not necessary for the notifica- 
tion to mention the power to entertain plaints, for 
that power is mcluded in the general grant -of 
jurisdiction, and is nowhere expregsly mentioned in 
the Code and that the Court of the First Class 
Subordinate Judge presided over by Mr. H was a 
Court duly empowered in that behalf within the 
meaning of s. Y2 (1). Balaji Sakharam v. Merwanjt 
Nowroji (3) and Abdul Karim Abu Ahmed Khan v. 
Abdus Sobhan Chowdhry (4), distinguished, Dhori- 
bhai v. Pragdasji (i), commented upon. 

Jt isthe duty of a-Oourt in interpreting statutes 


find the intention of the author, and if possible, to 
give eliect to that-intention. The more literal con- 
struction oughtnot to prevail, if it is opposed to 
the intentions of the Legisluture, as apparent by 
the statute, and if the words are sutliciently texible 
to admit o£ sume other construction by which that 
| intention willbe better .effectuated. Caledonian Rari- 


ta 


way Co. v. North British Railway Co. (2), relied on, 


170i & 2 
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GOVIND SRIPAD LOKHANDE AND OTARES. 


By a notitication, the Bombay Government em-. 


meats of the statute and that the empowering. 


within the meaning of s. 92 go that a suit may be ` 


and other documents:of like nature to attempt to 
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F. O. A. from a decision of the First 
Olass Sub-J udge, Dharwar, in Special Civil 
Suit No. 103 of 1930. l 
Order of Reference toa Full Bench. 

Broomfield, J.—This is an appeal from 
a decree of Mr. V.-B. Halbhavi, First 
‘Class . Subordinate Judge, Dharwar, in a 
suit under s. 92, Civil Procedure Oode. A 
preliminary objection has been taken on 
behalf of the appellants that the Judge had - 
no--jurisdiction to try the suit. The point 
arises in -this way. Section 92 provides 
that suits of the nature dealt within the 
section” may be .instituted in the principal 
-Oivil Court of ‘original jurisdiction or in 
any other Court empowered in that behalf 
-. by’ the Local Government within the 
local limits of whose jurisdiction the whole 
or. any part of the subject-matter of the 
trust is. situate. By a notilication dated 
March 10, 1930, Government empowered 

“Mr. V. B. Halbhavi, First Class . Subordinate 
Judge, Dharwar, to hear suits which may be 
_ instituted for any alleged breach of any express or 
` Constructive trust created for public purposes of a 
charitable or religious nature, or where the direction 
of the Court is deemed necessary for the administra- 
tion of any such trust.” 

The plaint in this suit was filed in the 
Courts of the' First Olass Subordinate 
Judge, Dharwar, on August 21, 1930. It 
is argued that the notitication does not 
satisfy the requiremenis of the statute and 
that the empowering of an individual Judge 
to hear suits of a certain class which may 
be instituted has not the elect of making 
the Court over which that Judge presides 
a Court duly empowered in tnat behalf 
within the meaning of s. 92 so that a suit 
may be lawfully instituted there. The 
principal support fur this argument and in 
ull probability the genesis vf ıt are to be 
found in certain observations of the learned 
Chief Justice in Dhoribhai v. Pragdasji (1), 
The point to be decided there was wnethe, 

(1) 59 B 412; 157 Ind. Oas., 1086; A L R 1935 Bom. 
172;'37 Bom. L R120; 8R B95, 


g , ' . : t yee 
2 GOVIND SRIPAD V. SHRINIVAS KRISHNA ( BOM.) 


a District Judge had power to transfer a 
suit under s. 92 which had been in 
stituted in his Court to be heard by a 
Subordinate Judge who subsequently to 
the institution- of the suit -had been 
empowered by a notification similar ‘to 
that in the present case. It was held that 
the transfer was illegal. One of the 


grounds of the decision was that the words 


“suits which may be instituted” in the 
notification could not possibly apply retros- 
Pectively to a suit instituted before the 


notification and that, therefore, the Sub-- 


ordinate Judge was not empowered to try 
the suit. That was the only ground on 
which Divatia, J. based his decision. But 


the learned Chief Justice expressed the 
View that 
He said (p. 415*) : 

“Section 92 authorizes the Local Government to 
empower the institution of a suit falling within 
8. 92 in the Court of the First Class Subordinate 
Judge of Nadiad, if the whole or any part of the 
subject-matter is situate within the local limits 
of that Court's jurisdiction. But when one looks 
at the language of the notification which exercises 
the authority, it bears in its operative part no 
relationship to the language of s, 92 which creates 
the authority. The notification does not deal with 
the institution of suits: it deals with the hearing of 
suits which may be instituted ; nor is there any 
limit in the notification upon the local jurisdiction 
of Mr. Desai, who is empowered to hear the suits. 
If the notification is construed literally, it authorizes 
or purports to authorize Mr. Desai to hear any suit 
falling within s. 92 which may be instituted, 
which must mean properly instituted, in any place. 
My own view is that the notification does not deal, 
as it should, with the institution of sults—but merely, 
with -hearing of suits properly instituted, ‘and is 
ultra vires‘and has no effect under s. 92,” 

It was not essential to go as far as that 
for the ‘purpose of that case, as indeed 
the learned Chief Justice Said, and, as 


Divatia, J. did not express agreement with -- 


the view that the notification was ultra 
vires and ineffectual, learned Counsel for 
the appellants cannot and does not contend 
that there isa decision on the point which 
binds this Court. But he says, quite pro- 
perly, that if the reasoning of.the learned 
Chief Justice is sound, we must accept it 
and follow it in the present case. We think, 
however, that there may be other points 
deserving of consideration in this connec- 
tion which it was not necessary to go into 
in Dhoribhai’s case (1). The gist of the 
argument of the learned Counsel for the 
respondenis is that power to hear suits of 
a specified class includes the power to 
receive or entertain such suits, Now obvious- 
ly that cannot be laid down as a proposition 
universally correct. Some suits and ap- 
“Pags of 59 B.—[Ed.] i 


the notification wasg ulira vires. 


1701C 

plications which are by law required to 
be instituted in a particular Court may be 
transferred for hearing to another Court 
and in that case the latter Court, though 
empowered to hear, is not empowered to 
receive and entertain. But generally 
speaking it is true thatifa presiding Judge 
of a Court is empowered to hear suits of 
a particular description such suits may be 
instituted in his Court. The institution of 
a suit is in a sense a purely formal matter. 
It means the handing of the plaint to a 
clerk of the Court. A layman, therefore, 
might perhaps suppose that, as the matter 
of most importance is the jurisdiction to 
hear and decide the case, the conferment 
of Jurisdiction to hear such cases carries 
with it jurisdiction over the forma] prelimin- 
aries: The notification purports ‘to be 
issued in exercise of the powers under 
s. 92 (1). It is reasonable, I think to 
assume that Government intended to comply 
with the statute and to confer the neces- 
Sary powers on the Court over which Mr. 
Halbhavi presided ‘and’ presides. It was 
never suggested atthe hearing of the suit 
that-the intention of Government could have 
been otherwise. As the learned Chief 
Justice pointed out in the case cited, the 
language used in the notification is most 
inappropriate for the purpose suggested. 
But itis one thing to say that the language 


18 inappropriate and another to say that ` 
it is incapable of bearing the meaning 
which Government, as I see no reason to 
doubt, intended it to have. Although it is 
“a golden rule: of drafting that where an Act of 
Parliament or other instrument confers 
authorize some act, the instrument which exercises 
the power shouldbe expressed in language follow- 
ing-as far as possible the language of the Act or 
instrument which creates the power,” $ 
there is no legally prescribed form of 
words for the conferment of the power in 
question. It would be unfortunate and 
unsatisfactory in the extreme if we were 


. forced to hold that the First Olass Sub- 


ordinate Judge had no jurisdiction. The . 
result would be that the plaint in this 
suit which was instituted more than six i 
years ago would have to be returned. The 

whole of the proceedings, labour, time and 
expense would go for nothing, and after 
amending the form of the notification the i 
whole process would have to be commence- 

ed afresh. We are informed that there are 
other cases of the same kind pending which ' 
would be affected in the same wey. It is ` 
possible that a large number of cases might ` 
be affected both pending and decided. It 
is, therefore, a matter of considerable 


power to ~ 
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public “igsportance. We think the law 
point involved is by no means-free from 
difficulty even after the decision in Dhort- 
bhai v. Pragdasji (1). We think it desir- 
able, therefore, to refer to a Full Bench 
the following question: Whether by. virtue 
of a Notification in this form, “In exercise 
of the powers conferred by sub-s. (1), 
5. 92, Civil Procedure Code, (1908), (V of 
1908), the Governor in Oouncil is pleased 
to empower Mr. V. C. Halbhavi, First 
©lass Subordinate Judge, Dharwar, to hear 
suits which may be instituted for any 
alleged breach of any express or con- 
structive trust created for public purposes 
of a charitable or religious nature, or where 
the direction of the Court is deemed neces- 
sary for the administration of any such 
trust’, the Court of the irst Class: Sub- 
ordinate Judge, Dharwar, presided over by 
Mr..V.-B. Halbhavi, was a Court duly 
empowered: in that behalf within the mean- 
ing of s. 92 (1).” 

' Wassoodew, J.—Section 92 (1), Oivil 
Procedure Code, proposes to give new 
jurisdiction to the existing Courts im a 
particular mode to deal with a new matter. 
That mode has been clearly indicated ac- 
cording to which the Local Government is 
invested with authority to empower the 
Courts with the new jurisdiction. There- 
fore, it must be expected that, the 
authority of the Local Government would 
be exercised in conformity with the direc- 
tion of the statute. That the notification in 
question does not strictly follow the 
language ofs. 92 (1), cannot be doubted. 
If the phrase“ “‘to hear suits” in the notifica- 
tion is used in a technical sense, it will 
not necessarily confer the power to receive 
suits which may be instituted in the 
empowered Court. The language of the 
notification in my view is susceptible of 
the construction that the Subordinate Judge 
ig empowered to hear suits which may be 
instituted in another Court. The difficulty 
is whether the notification can be under- 
stood to intend to confer jurisdiction On 
the Court unders. 92 (1) to receive suits 
which may be instituted in that Court when 
it has expressly empowered that Court to 
hear suits of the description mentioned in 
that section. Undoubtedly the Government 
have purported to act under the powers 
conferred by s. 92(1). But they have left 
it for implication as lo what jurisdiction 
they intended to confer. Tne question is 
how far the doctrine of, .mplicatiorf can 
be extended to this case. ine matter is of 
general importance and likely to affect the 
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validity of decrees passed in similar suits 
in other Oourts which have been similarly 
empowered. I, iherefore, agree that it is 
desirable that the question should be re- 
ferred to the dscision of a Full Bench in 
the form in which it is formulated. 

Mr. G. P. Murdeshwar, for the Appel- 
lants. i 

Messrs. A. G. Desai and S. B. Jathar, for 
the Respondents. ` 
i =, Opinion. 

Barlee, J.—This case has been referred 
to a Full Bench, and the question referred 
is in these terms : 

“Whether by virtue of a notification io this 
form, “In exercise of the powers conferred by sub- 
s. (1) of s. 92, Civil Procedure Gode, 1908 (V of 
1908}, the Governor in Council is pleased to empower 
Mr. V. B. Halbhavi, First Olass Subordinate Judge, 
Dharwar, to hear suits which may be instituted for 
any alleged breach of any expres or constructive 
trust created for public purposes ofa charitable or 
religious nature, or where the- direction of the Court 
is deemed necessary for the admmistration of any 
euch trust” the Court of the First Class Subordinate 
Judge, Dharwar, presided over by Mr. . B. 
Halbhavi, was a Oourt duly empowered in that be- 
half within the meaning of s. 92 (L)." 

Similar notifications have been a subject 
of enquiry in this Court already. Divatia, J. 
-in Bhimaji Bhagwanji v. Gomaji Motiji, Civil 
Revn. Appla. No. 244. of 1934, decided 
on August 13, 1934, by. ‘Divatia, J. held, 
that a notification in the same terms 
was legal and intra vires, and empowered 
the Court of the Subordinate Judge there: 
in named to exercise jurisdiction. under 
s. 92, Civil Procedurë Code. The question 
was again considered in an appeal heard 
by his Lordship the Chief. Justice and 
Divatia, J., in Dhoribhai v. Pragdasji (1). 
thera decided, but 
the learned Chief Justice expressed an 
opinion obiter that the notification then in 
suit, which was inthe same terms as that 
we have to consider was ultra vires and 
had no effect under s. 92. Accordingly, 
wheu the question came up for decision for 
a third time in the present appeal, Broom- 
feld and Wassoodew, JJ., referred the 
matter to a Full Bench. Section 92, Oivil 
Procedure Cade, provides: . 

“In the case of any alleged breach of any express 
of constructive trust created for public purposes 
of a charitable or religious nature, or Where the 
direction of the Court is deemed necessary for the 
administration of any such trust, the Advocate- 
General .... -may institute & suit eel the princi- 
pal Civil Oourt of original jurisdiction or in other 
Court empowered in that behalf bythe Local Gov- 
ernment within the local limits of whose juris- 
diction the whole or any part of the subject-matter 
of the trust is situate......” 

‘he Government: of Bombay, purporting 
to act under this section issued the noti- 


t 
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fication in suit which empowered Mr. 
V. B. Halbhavi, First Class Subordinate 
Judge, Dharwar, to hear suits which may 
be instituted under s. 92, and it is con- 
tended that this notification is not in con- 
formity with the terms ofthe section and 
does not empower the Court of the First 
Class Subordinate Judge, Dharwar, to 
hear suits within the section. Mr. Mur- 
deshwar contends that under the notifica- 
tion Mr. Halbhavi was a persona desig: 
nata, and that the notification, therefore, 
did not comply withthe section. It ap- 
pears tous thatthe notification can be 
interpreted in two ways. The words ‘First 
Class Subordinate Judge of Dharwar,’ 
following Mr. Halbhavi's name may be 
looked upon as words of description in 
‘which case as Mr. Murdeshwar contends, 
the notification would not comply with 
8, 92. But this is not the only way in which 
‘it can be interpreted. The words, we 
‘think,can mean ‘Mr. V. B. Halbhavi, in 
his judicial capacity as Judge of the First 
Class Court of Dharwar’, and that in our 
opinion is as much to say that the First Class 
Court presided over by Mr. Halbhavi was 
empowered under the section. If we are 
right, then we are entitled if not bound to 
adopt the latter interpretation. It is the 
duty of a Court in interpreting statutes 
and other documents of like nature to 
attempt to fnd the intention of the author, 
-and if possible, to give effectto that inten- 
tion as stated in Caledonian Railway Co. 
v. North British Railway Co. (2), viz., (p. 
122 *); , -> 7 

“The more: literal construction ought not to pre- 
vail if asthe Court below has thought it is Opposed 
to the intentions of the Legislature, as apparent by 
the statute and ifthe words are sufficiently flexible 


to admit of some other construction by which that 
Intention will be better offectuated.” 


The intention of Government was we 
think clear. Inthe words of Broomfield, J: 
“It isreasoneble to assume that Government 
. intended to comply with the statute and to confer 


the necessary powers on the Court over which Mr. 
Halbhavi presided and presides,” i 


Against this view Mr. Murdeshwar urges 
that it must have been the ‘intention of 
Government to confera personal jurisdic- 
tion on Mr. Halbhavi since ıt must end 
with his transfer or be taken by him to 
another Court.. But ‘again another and 
more liberal view “is possible—that the 
jurisdiction was given tothe Oourt so long 
asit was presided over by Mr. Halbhavi, 
in other words that the jurisdiction was 
restrictedin time. We see no ob jection to 

(2) (1881) 6 A C 114. 29 W R 685. l 

* Page of (1881) 6 A 0—|Ed] 
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such a restriction or to acceplihg that 
view. We have been referred by the learn- 
ed Advocaie to two cases in support of 
his argument Balaji Sakharam v. Mer- 
wanji Nowrojt (3), decides that a District 
Judge. when trying election petitions under 
s. 23, Bombay District Municipal act, is a 
persona designata and not a Court; and 
on this analogy Mr. Murdeshwar argues 
that Mr. Halbhavi was a persona designaia, 
This case does not take us yery far for we 
cannot interpret the notification by itself, 
but must read it with 5. 92. In Abdul 
Karim Abu Ahmed Khan v. Abdus Sobhan 
Chowdhry (4), it was held that a notifica- 
tion under s. 92 directed to a particular 
Judge, and purporting to deal with a par- 
ticular litigation which was already pend- 
ing inthe Court ofa District Judge was 
ultra vires, Our case however, is distin- 
guishable if we assume, as we have done, 
that it was the intention of Government to 
empower Mr. Halbhavi to try cases insti- 
tuted under s, 92 in his own Oourt. The 
next objection is that the section deals 
with the institution of suits and to conform 
with it; the notification should have em- 
powered the Court to entertain plaints. 
This is a formal objection, and in our 
opinion it disappears when the section is 
analyzed and interpreted in accordance with 
the general plan of the Code. The first 
part confers on the Advocate-General the 
right to institute suits directly or through 
persons nominated by him. The second 
part indicates the Courts which have. juris- 
diction. It restricts the jurisdiction of 
Courts inferior to a District Court which 
would otherwise have had jurisdiction 
under the various Acts which confer 
jurisdiction and it authorizes a Local 
Government to empower a Court to exercise 
jurisdiction in such suits, that is to say, a 
Local Government may restore jurisdiction. 
In our opinion it was not necessary for the 
notification to mention the power to enter- 
tain plaints, for that power is inciuded in 
the general grant of jurisdiction and isno 


‘where expressly mentioned in the Code. 


Section 26 provides that a suit shall be 
instituted by.the presentation of plaint : 
O. VI, r. 1, that a plaint shall be presented 
to the Courtor such officer asit appoints 
and O. VIL, which deals with plaints contains 
rules for their return orrejection but not 
for acceptance. In tact the Civil 
Procedure Code unlike the Criminal Pro- 
cedtfre Code lays no stress on acceptance, 


(3) 21 B 279. - : . 
(4) 39 O 146; 13 Ind. Cas, 243; 16 O WN 44, 
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which isdooked on as a semi-ministerial act. 

The nex? objection put forward by the 
learned Advocate is that the notification is 
bad inasmuch as the limits of the juris- 
diction of tho First Class Subordinate 
Judge are not indicated. This objection, 
however, does not survive, now that we 
have come to the conclusion that the Gov- 
ernment intended to give and that the 
words used are capable of giving jurisdic- 
tion tothe Court of the First Class Subor- 
dinate’ Judge at Dharwar, since it follows 


that the limits of the Court's jurisdiction. 


for the purposes of suits under this section 
must bethe same as those for ordinary 
suits Our answer, then to the question 
before us isthat the Court of the First 
Class Subordinate Judge presided over 
by Mr. Halbhavi was a Court duly em: 
powered in that behalf within the meaning 
of s. 92 (1). 

N.J. Wadia, J—I agree, and have no 
remarks to offer. 

Macklin, J.— I agree, and have nothing 
to add. 


N. Answer accordingly. 





_ LAHORE HIGH COURT 
Uriminal Appeal No. 1211 of 1936 
January 13, 1937 
Youna, C. J. ann Monror, J. 
GIAN CHAND—Conviot—AprELLANT 
VETSUS 
EMPEROR-~Opposits Party 
- Criminal  trial--Confession—Magistrate 
accused to 
amounts to inducement or threat—Sentence—Age of 
‘accused—Accused only 18 years of age—-~Whether 
-ground to reduce sentence in murder case. 

The fact that the Magistrate while recording a 
confession asked the accused to make a detailed 
statement does not make the statement resulting from 
that question any the less voluntary. Sucha ques- 
tion cannot be construed as a threat.. 

That the accused in a murder case is only 18 
years old is not by itself a sufficient ground for the 
' Court to reduce the sentence. This will be a matter 
for the Local Government when the case comes before 
- them. 

. Or. A. from the order of the Sessions 
-Judge, Sargodha, dated October 15,1936. ~ 
- Mr, Ram Lal Anand, II, for the Appel- 


asking 


: lant. 
Mr. D. R. Sawhney, for the Crown. 


Young, C. J.—Gian Chand has been sen> 
~tenced to death .by the learned Sessions 
Judge of Shahpur at Sargodha for: the 
murder of Sant Ram, a boy between: 15 
and 16. Diwan Ohand, a bankes and 
money-lender of village Bhabra, had in his 
. house an almirah and asafe. In the safe, 


‘make a detailed statement'—Whether - 


his 
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he had some jewellery. This jewellery had 
been transferred to the safe some 20 days 
before the murder of Sant Ram. On June 
19, 1936, Diwan Chand discovered that the 
jewellery in the safe amounting to some 
Rs. 2,000 in value and a note of Rs..100 had 
been stolen. Diwan Chand suspected his 
nephew, Sant Ram, who has been murdered. 
Suspicion fell on Sant Ram as previously 
small sums had been found to he stolen 
from the safe. Diwan Ohand and Har 
Bhagwan, father of Sant Ram, closely 
questioned Sant Ram and as a result 
obtained a confession from him that he 
had. stolen the jewellery and the money at 
the instigation of Gian Chand and that he 
had handed the jewellery to Gian Chand. 
Sant Ram agreed to go and see Gian 
Chand and get the jewellery back. On the 
morning of June 20, Sant Ram left his 
father’s house and after that day was 
never seen again alive. The relatives of 
Sant Ram made inquiries on the 20th as Sant 
Ram had not returned and it was discovered 
by them that three persons had seen Sant 
Ram walking with Gian Chand on the 20th. 
Gian Chand was approached and it is in 
evidence that he said that Sant Ram had 
gone to a Village called Waryam. Har 
Bhagwan, Sant Ram's father, went to 
Waryam with no result. On June 22, a 
report was made to the Police. Suspicion, 
very naturally under -the circumstances, fell 
upon Gian Chand who on the night of the 
22nd was subjected to questions by persons 
who had joined the investigation with the 
result that on the morning of the 23rd he took 
a witness Beli Ram to some, reeds near 
the well of his father and from there pro- 
duced the missing jewellery wrapped tp in 
a cloth. He also pointed out a turban and 
shoes which are alleged to belong to Sant 
Ram. The jewellery was then taken and 
handed over to the Police. Gian Chand also 
showed the Police where the body was lying. 
On 25th Gian Chand was taken to a Magis- 
trate, First Class, who recorded a confession 
in which.Gian Chand admitted that he had 
murdered Sant: Ram. 

This is the whole evidence against the 


accused. Mr. Ram Lal Anand, who appears 


for the appellant, argues that circumstances 
of the recovery of -the jewellery are sus- 
Picious. We see nothing suspicious. We 
have examined the evidence of Beli 
Ram and we see no reason to doubt 
evidence that Gian Chand did 
in fact take Beli Ram to the reeds 


“where the jewellery was discovered. The 
‘only argument advanced on this point ig 
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‘that Gian Ohand, if he was ever in posses- 
sion of the jewellery, would not have placed 
it in these reeds. We have not seen the 
reeds bub we imagnine they must have made 
a useful hiding place. Counsel then urges 
that the statement of Sant Ram to his 
relatives as to the theft of the jewellery and 
the complicity of Gian Chand is inadmis- 
sible, as his evidence is hearsay. Refer- 
ence, however, to s. 32, Evidence Act, and in 
particular to sub-ss. (1) and (3) would 
appear to make it clear that this statement 
is clearly admissible. It certainly -is a 
stalement which would have exposed Sant 
Ram, who could not be called, to a criminal 
prosecution, and in our View it is ulsoa 
statement as to the circumstances of the 
transaction which resulted in the death of 
Sant Ram. 

The evidence of the three witnesses who 
saw Gian Chand and Sant Ram together on 
the 20th has also been altacked. They have 
been described as waj takkar witnesses. It 
is quite clear as regards Harnam Das at 
any rate that he would normally be expect- 
ed to be at the brick kiln where he said he 
was, and from which he saw Gian Chand 
and Sant Ram. Equally Karter Singh was 
at his well and he gives evidence that at 
that well he had land of which he was the 
lessee. He, therefore too, would have every 
reason to be in that particular spot. These 
two witnesses, therefore, at any rate cannot 
be described as waj takkur andon examina- 
tion of their evidence no attempt has been 
made to show that they have any reason 
whatever falsely to implicate Gian Chand 
or io give evidence against him. We are, 
therefore, satisfied that Kartar Singh and 
Harnam Das did see these two together on 
the day when Sant Ram was undoubtedly 
murdered. Further, evidence has been 
called which purports to show that Gian 
Chand was later on seen alone, but we pay 
no attention to this evidence as the wit- 
nesses cannot be sure that the day when 
they saw Gain Chand was the same day 
when he had been seen with Sant Ram. 
The confession of Gian Chand to the First 


Class Magistrate has not been relied upon ` 


by the learned Judge. The reason given 
by the learned Judge is that Gian Chand, 
when asked, made ashort statement: ‘On 
the 17th of this month a theft tcok place. A 
murder took place on the 20th.” 

The learned Magistrate then addressed 
a question to Gian Chand as’ follows: 
“Make a detailed statement?” Thereupon 
Gian Chand gave a detailed statement 
about the murder of Sant Ram. The 
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learned Judge says that the use of the words 
“Make a detailed statement” was equivalent 
to inducing or threatening Gian Chand and 
that therefore, this statement was 1m- 
admissible. In our opinion, it is impossible 
to attach any such meaning to this .ques- 
ticn. That the Magistrate under the 
circumstances asked the accused to make a 
detailed statement does not make the state 
ment resulting frcm that question any the 
less voluntary. The accused could easily 
have said, “No. I will not.” Itis a misuse 
of words to suggest that such & question 
could be construed as a threat. We, there- 
fore, hold that the confession of Gian Chand 
is admissible in evidence. The evidence 
against Gian Chand, therefore, is that he 
had a strong motive to murder Sant Ram. 
We are satistied that Sant Ram and Gian 
Chand conspired together to steal this 
jewellery; that Sant Ram handed the 
jewellery to Gian Chand, and that Sant 
Ram went on the morning of the 20th to 
attempt to get the jewellery back. It is 
clear that Gian Chand then realized that if 
he wished to keep the jéwellery or to escape 
a criminal prosecution, he would have to 
get rid of Sant Ram. No stronger motive 
could exist. Itison the ground of motive, 
therefore, that the discovery of the jewellery 
by Gian Chand is important. We are 
satisfied that Gian Ohand did produce 
jewellery from the reeds of his fathers 
well. We are satisfied too that Gian Chand 
pointed out the place where the body was 
lying: but we place no reliance on this, as 
it is almost certain that the Police had dis- 
covered the body before Gian Chand took 
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the Police to the spot. Finally, the confes- 


sion of Gian Chand makes the matter þe- 
yond dispute. Even, however, without the 
confession there is enough evidence to 
satisfy us that Gian Crand is guilty of the 
offence with which he is charged. 

On the question of sentence Counsel 
presses us to reduce Lhe sentence from death 
to that of transportation for life on the 
ground that his clientis aged 18. While 
it appears to be quite clear that Gian Chand 
is not more than eighteen, we do not think 
that this by itselfin this case is sufficient 
groundfor us to reduce his sentence. This 
will be a matter for the Local Government 
when the case comes before them. We 
dismiss the appeal and confirm the sentence 
of death. a 

Ne Appeal dismissed. 


la 
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. MADRAS HIGH COURT 
Owil Appeal No. 319 of 1931. 
April 2, 1936 
VARADAGHARI4R AND Mookertt, JJ. 
KUPPUSWAMY AND ANOTARR—A PPRELLANTS 
; versus 
RASAPPA CHETTIAR AND OTHERS — 
RESPONDENTS 
Contract Act (IX of 1872), ss. 60, 70—Dissolution 
of partnership—One partner undertaking to pay 
eredttor—Other actually paying —He is entitled to be 
indemnijied—Transfer of Property Act (IV of 1882), 
ss 9,100—Charge can be created orally—Document, 
whether should be signed by person creating charge— 
Question of notice, in case of oral charge —Importance 
0 


Where under the terms of a release deed dissolving 
a partnership a partner undertakes to satisfy the 
liability of the partnership firm under a decree, but 
the other partner actually pays, the partner so paying 
is entitled toindemnity. Veerappa Chétty v. Aruna- 
chellam Chetty'(1), relied on. . i 

Under s. 9, Transfer of Property Act, all transac- 
tions which are not required by any express provi- 
sion of law tobe in writing can be entered into 
orally and there is no specific provision of law enact- 
ing that a charge can be created only by a document. 
But ifthecharge ie created by a document, such 
document must be registered where the charge is for 
a sum in excess of Rs. 100. 

There isno provision of law which insists that 
such a document, if necessary, must also be signed by 
the person creating the charge. Imperial Bank of 
India v. Bengal National Bank, Ltd, (2), Bibhuti 
Bhusan Ghose v. Baikuntha Nath Mondat (3) and 
Syed Ajam Sahib v. Anunthanarayana Iyer (4), 
referred to. Somasundaram v. Nachiappa (5) and 
Makbul Ali v, Ali Ahmad (6), distinguished. 

Obiter.—Where the charge is oral the question of 
notice may assume importance, where it is sought to 
enforce it against a transferee of the property. 


O. A. against the decree of the Bub- 
Judge, Trichinopoly, in O. S. No. 104 of 
1929. 


Mr. M. Krishna Bharati, for the Appel- 
lants. 

Messrs. K. Rajah Iyer and K. Sankara 
Sastri, for the Respondents. 

Varadacharlar, J.—This is an appeal 
by defendants Nos. 7 and 8 on whose 
behalf the suit properties had been pür- 
chased from defendant No. 1 by a sale- 
deed dated Novemher 15, 1928. The suit 
was instituted for recovery of two sums of 
money from defendant’ Nv. 1 and by sale 
of the suit properties and defendants Nos. 7 
and 8 were impleaded as subsequent pur- 
chasers. In respect of one item, namely, 
a sum of Rs. 2,500 the plaintiff claimed 
that he was entitled thereto under a 
mortgage-deed, Ex. A dated September 20, 
1921, executed by defendant No. 1 in favour 
of the plaintiff. In respect of the other 
sum, the plaintiff claimed- that according 
to the terms of a release deed which form- 
ed part of the settlement of accounts be- 
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pect of a partnership business carried on 
by thém, defendant No 1 had undertaken 
the liability to pay off certain debts but 
on account of his default the plaintiff was 
obliged to pay the same and that according 
to the terms of that arrangement he was 
entitled to a charge on the suit properties 
for this amount also. 

Defendant No. 1 was ex parte. Defend- 
ant No. 2 who was the father of defendants 
Nos. 7 and 8 filed a written statement 
setting forth various defences and the same 
was adopted by the appellants. One of the 
contentions raised was that Ex. A does not 
represent a genuine transaction butit was 
merely a nominal or sham document. 
This is the subject-matter of the first 
issue in the case. Another contention was 
that the arrangement by which the partner- 
ship between the plaintiff and defendant 
No. 1 was said to have been dissolved as 
per terms of the release deed Ex. B, was 
not intended to be acted upon and that 
the plaintiff was therefore not entitled to 
claim any right on the basis thereof and 
his only remedy was to sue for dissolution 
of partnership and for the taking of the 
partnership accounts. This forms the sub- 
ject-matter of the third issue inthe case. 
The evidence bearing on these points has 
been very fully discussed in the judgment 
of the lower Court and as we agree with its 
conclusion, it is not necessary to refer 
to the evidence. at great length. It 
is established that several notices passed 


‘between the plaintiff and defendant No. 1 


before the arrangement evidenced by 
Ex. B was brought about. (Vide Ex. K 
series), Defendant No. 1 as D. W. No. 1 
also admits that he sent Ex. M suggesting 
that the matter should be settled by 
mediation. P. W. No.:4 is one of 
the mediators who brought about the 
arrangement; and though on one occesion 
defendant No. 1 thought fit to say that 
Ex. B was nominal, he has admitted in an- 
other deposition that from the date of Ex. B 
the plaintiff had no interest whatever in 
the business and that he has acted on the 
basis that the partnership had been dis- 
solved. Even in his. present evidence, he 
does not say that Ex. B was nominal; he. 


- only suggests that the figures therein given 


were tentative and subject to revision. -if 
he was unable to collect all the outstandings ~ 
that he took over at the time. This is 
very different from the plea that it is a 
nominal arrangement. It is significant that 
while the plaintiff who was examined first 


8: KUPPUSWAMY Y. RASAPPA CHETTIAR (MADR.) 


gives very full details as to the circum- 
stances under which the terms of Ex. B 
were settled, the defendant No. 1, who was 
examined several days later has not been 
put a single question contradicting these 
statements of the plaintiff. The points raised 
by Issues Nos. 1 and è are obviously 
frivolous pleas. 

With reference to the grievance which 
defendant No. 1 makes of the inequality 
in the debts respectively allotted to himself 
and the plaintiff; it is sufficient to say 
that Exs. I] and II-A, the schedules on 
which the allotinent has been made in 
Ex. B are in the handwriting of the de- 
fendant himself and it is defendant No. 1 
who presented Ex. B fer registration. We 
have therefore no doubt that Ex. A is true, 
valid and supported by consideration and 
that the suit properties are liable for the 
claim under that document. 
` Proceeding next to the other head of 
the plaintiff's claim, the evidence clearly 
establishes that under the decree in O. 8. 
No, 105 of 1923 the plaintiff did pay the 
creditor whom, according to Ex. B defen- 
dant No. 1 had undertaken to pay. Both 
under the general law see Veerappa Cheity 
v. Arunachellam Cheity (1), and the terms 
of Ex. B the plaintiff will undoubtedly be 
entitled to indemnity from defendant No. 1 
in the circumstances. A question has been 
raised whether in the absence of a docu- 
ment signed by defendant No. l a charge 
could be held to have been created in the 
plaintiff's favour for the amount which the 
plaintif may be entitled to under thig 
head. That the parties intended to create 
a charge and that defendant No. 1 through- 
out acted on that footing can admit of no 
doubt. Exhibit B recites that defendant 
No. 1 agreed to the charge and Ex. A 
in terms refers to the release deed, Ex. B. 
Under s. 9, Transfer of Property Act, all 
transactions which are not required by any 
express provision of law to be in writing 
can be entered into orally and there is no 
specitic provision of law enacting that a 
charge can be created only by -a docu- 
ment: ef. Imperial Bank of India v. Bengal 
National Bank, Ltd. (2) at p. 145*; Bibhuti 
Bhusen Ghose v. Baikhuntha Nath Mondal 


‘1) 47 M LJ 1°8; 86 Ind Cas. 259; AIR1924P © 
192; 4 R 48; 26 Bom. L R t6l; 47M LJ 168; (1924) 
M W N559; 20 L W 308; 29 CWN 438; 35 M L T 161 


P 0). 
: 3p 58 C136; 131 Ind Oas. 689:A IR 1931 Cal. 
223; 34 OW N 605; 53 © L J 269; Ind, Rul. (1931) Ual. 
481. 

n aa a i N eee aa a aaa 


*Page of 58 C.—[Hd.] 
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(3) and Mulla’s Transfer of Property Act 
Edn. 2, at p. 548. It is true tbat if the 
charge is created by a. document, such 
document must be registered where the 
charge is for a sum in excess of Rs. 100. 
No difficulty on the score of registration 
arises .in this case, because if Ex. B is to 
be held to bea document creating a charge, 
Ex. B has been registered. Reference may 
in this connection be made to the decision 
of a Full Bench of this Court in Syed 
Ajam Sahib v. Ananthanarayana Iyer (4) 
Where dealing with the creation of a lease, 
this Court held that a document executed 
by the lessee may constitute a lease when 
once it is accepted by the lessor. For 
the same reason, it might well be held 
that even if a document were necessary 
for the creation of a charge, Ex. B, when 
once it has been accepted by defendant 
No. 1, could suffice for the purpose. There 
is no provision of law which insists that 
such a document, if necessary, must also 
be signed by the person creating the 
charge. (See observations in Norton on 
Deeds, p. 26), 
Reliance was placed on behalf of the 
appellant on certain observations in Soma- 
sundaram Vv. Nachiappa (5‘, and Makbul 
Ali v. Ali Ahmad (6). They really do not 
bear upon the question now hefore us. In 
the Rangoon case, & Court ordered security 
to be furnished as a condition precedent 
to grant of stay. But the decree-holder 
was content with an attachment that he 
had obtained and did not insist upon 
security being given. The learned Judges 
in those circumstances rightly held that 
no.security apart from the attachment had 
been created. The headnote is somewhat 
misleading because it does not exactly re- 
produce any sentence in the judg- 
ment. The learned Judges no doubt 
refer to the form of documents prescribed 
by the Civil Procedure Code in respect 
of a security in favour of the Court. 
That is explained by the fact that they 
were dealing with a security intended to 
be given in favour of the Court which 
must presumably have been in accordance 
with the forms given in the Appendix to 
the Civil Procedure Code. In the case in 
Makbul Ali v. Ali Ahmad (6), the question 
arose with reference to rent that a usufruec- 
tuary mortgagee who had leased back 


(3) 62 O L J 55; 164 Ind, Cas, 477; 9 R O 216, 

(4) 35 M 95; 8 Ind. Cas. 668; (1910) M W N 766; 8M 
LT 437; 21 M L J 202. 

(5) A R 1925 Rang. 55;84 Ind. Oas. 302; 2 R 


429 
(6) 40 O 514; 18 Ind. Cas. 80. 
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the mortgaged property to the mortgagor 
himself daimed. The learned J udges held 
that rent as such could not be held to be 
a charge on the land and ag the lease 
deed did not provide that the rent shall 
be a charge on the land the mortgagee 
could not claim .the benefit of the security 
for the ‘rent in the _absence -of a clear 
provision to that effect. Here again we 
see no justification for taking one oF two 


observations in the judgment out of their- 


context and reading them as upsetting 
what has been laid down or assumed in 
several decisions that a-charge can, be.orally 
created. > 5 


Where the charge is oral, the question 
of notice may assume Importance, where 
it is sought to enforce it against a trans- 
feree of the property. But no authority 
has been brought to cur notice which 
decides that a charge ‘cannot be created 
except by a document. tin writing signed 
by the debtor. It was, lastly contended 
that as the claim under the second head 
is one for contribution, the plaintiff who 
admits having collected other debts due 
to the partnership than those assigned by 
him under Ex. B, should not be Permit- 
ted to claim contribution except on the 
taking of accounts of all the collections 
and disbursements made by him. This is 
& question of fact and cannot be permit- 
ted to be raised: now for the first time. 
No such point was raised before the first 
Court nor even in the grounds of appeal. 
The statement appearing in the plaintiff’s 
cross-examination was elicited incidentally 
in the course of an aitempt to show that 
Ex. B had not been acted upon and not 
in the support of any defence of the kind 
now suggested. We have, however, examined 
the evidence to see whether there is any 
basis for this contention. fn re-examination, 
the plaintiff states that he has paid 
Rs. 4,000 odd for debts which should in 
the ordinary course have been discharged 
by defendant No. 1. Taking this statement 
along with the one in the cross: examina- 
tion which is now relied on by the appel- 
lants, we see no justification for allowing 
this plea to be raised at this stage. The 
appeal, therefore, fails and is dismissed with 
costs. ` 


The memorandum of objections claims 


that the appellants should be - directed 
personally to pay the costs of the plaintiff. 
The .appellants are minors and Wf are not 
satisfied that the circumstances justify a 
departure from the -usual course adopted in 


'-aB he could not establish his case. 


‘as follows: 
-& minor son. 


hundis and pro-notes for the 
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such circumstances. The memorandum of 
objections is, therefore, dismissed., 
Appeal and Cross- 


A.-D, Objection dismissed. 


SIND JUDICIAL COMMISSICNER’S 
COURT. 


Second Oivil Appeal No. 31 of 1939 
$s December 8, 1936 i 
RUPOHAND AND BAVELIWALA, A. J. Cs. 
KUNDAN SINGH KISHINDAS anp OTHERS 
—APPELLANTS ` i 


VETSUS 
KHUSHALDAS KEWALRAM— 

l RESPONDENT l 
„Costs—Principles in awarding—Plaintif guilty o 
misconduct and failing to establish his case—'W hether 
can be made to pay costs of issue decided against him 
—Discretion of Court in awarding costs—Interfer- 

ence in appeal—Propriety of. . i 

The principles which should guide the Court in 
awarding costs are as follows: Where the plaintiff 
comes to enforce a legal right,- and there has been 
no Misconduct on his part—no omission or neglect 
which would induce the Court to deprive him of 
his-costs~—the Court has no discretion, and cannot 
take away the plaintiff's right to costs. There may 
be misconduct of many sorts, for instance, there may 
be misconduct in commencing the proceeding, or 
some miscarriage in the procedure, or an oppressive 
or vexatious mode of conducting the proceedings, or 
other misconduct which will induce the Court to 
refuse costs. 

Where it was found that the plaintif was guilty of 
misconduct in asking for a personal decree against 
the defendants and the plaintiff failed to establish his 
case, he can be made to pay costs of the issue 
which was decided against him. 

The trial Court did not award costs to the plaintiff 
In first appeal 
the’ Court interfered with the order as to costs 
while upholding the trial Court’s decision on other 

oints : ; 
ü Held, that the Appellate Court had no jurisdiction 
to interfere with the discretion exercised by the trial 
Qourt so far as the award of costs, other than institu- 


.tion fee, was concerned, and the order Passed by 


the Appellate Court could not stand. Rehmat-un- 
Nissa Begam y. Price (2), relied on, 


Mr Srikishindas. H. Lulla, tor the Appel= 
lants. i 

Mr. Menghraj Kalumal, for the Respond- 
ent. ‘ 

Rupchand, A. J. C.—The facts giving 
rise to this second appeal are somewhat 
One Thawerdas died leaving 

Under his will one Rijhumal 
was appointed to act as-guardian of the 
minor son. Rijhumal executed certain 
purpose of 
raising loansto pay off the debts of Tha- 
werdas which were to be discharged out of 
the insurance money and other property of 


Toawerdas. Rijhumal died. within . eight 


or ten days of the” execution of thesé dozue 


10 KUNDAN SINGH v. KHUsHALDAS (SIND) 


ments. On his death the management of 
‘the estate of Thawerdas was taken over by 
the Court of Wards. The plaintiff-respond- 
ent who was the holder of one of the pro- 
notes was not prepared to wait until the 
Court of Wards discharged the debt due 
to him,: and instituted the present suit 
against the father and sons of Rijhumal 
for recovery of the money due tohim. In 
that suit he contended that Rijhumal had 
borrowed the money for the benefit of the 
joint family consisting of himself, his 
father and his sons and asked fora per- 
sonal decree against the defendants, and in 
the alternative, he prayed for a decree 
against the estate of Rijhumal in their 
hands. 


Now, two defences were raised to this 
action. One was that the money advanced 
to Rijhumal was not forthe benefit of the 
joint family as alleged and thathe was 
not its manager; and secondly, that Rijhu- 
mal himself was not liable because he 
had borrowed the money for the estate of 
Thawerdas andtothe knowledge of the 
plaintiff and that the mere fact that Rijhu- 
mal had signed the document in his 
personal capacity and not as guardian of 
the minor sons of Thawerdas was not suff- 
cient to enable the plaintiff to obtain a 
decree even against Rijhumal’s estate. 
Before the suit came on for trial, the 
Court of Wards deposited in Court the 
money due on the pro-note for the benefit of 
the plaintiff and, therefore, the only point 
which the Court had to decide was the 
question of costs. The first Court recorded 
evidence and-came to the conclusion that 
the money was not borrowed by Rijhumal 
for the benefit of the joint family and that 
so far asthat cause of action was con- 
cerned, the plaintiff had no legs to stand 
on. With regard to the alternative cause 
of action’ the Court was of the opinion 
that the money was borrowed by Rijhumal 
for the benefit of the estate of Thawerdas 
and that his estate was, therefore, not liable 
and concluded his judgment thus: 

“For all these reasons recorded above, I hold 
defendant No.1 or the estate of the deceased 
Rijhumal is not liable for the costs of the suits. 
I accordingly award the plaintiff a decree for 
Rs. 1,507-9-6 and directthat the plaintiff do with- 
draw the above sum from the Oourt and..... ... 
The balance of the money deposited to be paid to 
the defendants who do bear their own costs”. 

The plaintiff appealed against that dec- 
ree and claimed that he should have been 
awarded costs of the suit. The learned 
Judge ofthe Court of appeal has allowed 
the appeal and has passed a decree against 
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the estate of Rijhumal with costs. The 
defendants have now come to us ig appeal. 

Now the principles which should guide 
the Court in awarding costs are well settled 
and were stated by Jessel, M. R. in 
Conper v. Whittingham (1) at page 904%, 
thus: 

“As I understand the law asto coste itis this: 
that where the plaintiff comes to enforce a legal 
right, and there has been no misconduct on his 
part—no omission or neglect which would induce 
the Court to deprive him of his costs—the Court 
has no discretion, and cannot take away the plaint- 
lff's right to costs. There may be misconduct of 
many sorts, for instance, theremay be misconduct 
in commencing the proceeding, or some mis- 
Carriage in the procedure, or an oppressive or 
vexatious mode of conducting the proceedings, or, 
other misconduct which will induce the Court to 
refuse costs; but where there is nothing of the kind, 


the rale is plain and well-settled and is asl have 
stated it.” 


So far as. the present case is concerned, 
there can be no doubt that the plaintiff 
was guilty of misconduct in asking for a 
personal decree against the defendants on 
the ground that they formed members of 
a joint family with the deceased Rijhumal 
and that the money was borrowed for the 
benefit of the joint family. A mass of 
evidence was led on that point and the 
plaintiff failed to establish his case. There 
is no reason why under those circumstances 
the plaintiff should not have been made to 
pay costs of the issue which was decided 
against him. But the learned Judge of 
the trial Court thought that it would be 
sufficient if each party is made to bear 
his own costs. Except with regard to the 
institution fee the order that each party 
should bear his own costs was fair and 
square and should not have been interfered 
with in first appeal. It isno doubt true 
that ifthe plaintiff had limited his claim 
to the estate of Rijhumal, institution fee 
would have been recovered from his estate 
and that being sothe plaintiff should not 
have been made to lose his institution fee 
for his misconduct in making the alter- 
native claim. It is argued that as the Court 
of first appeal had a discretion to allow 
costs, we should not interfere with the 
exercise of that discretion. Butto that 
argument the only answer is that given 
by their Lordships of the Privy Council in 
Rehmat-un-Nissa Begam v. Price (2) at 


(1) (18F0) 15 Ch. D 501; 49L J Oh. 752:43 LT 16: 
8 W R 720 


(2)45 I A 61; 45 Ind. Cas, 568; A I R 1917 PO 116: . 
42 B. 380; 22 C W N 601; 16 A LJ 513; 270 
LJ 623;5P LW 25;23M L T 400; 8L W 53: 20 
Bom. L R 714; 35 ML J 262; 12 Bur, L T 91 
(PC) ° 

*Page of (1804) 15 Oh. D.— [Hd]. 
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page 66*, where itis said: 
_ “The Appellate Bench decided adversely to it and 
it was creed in arguments against interference 
with this decision that it is opposed to sound 
practice for an Appellate Oourt to substitute its 
discretion for that of the Oourt from which an 
appeal has been preferred. The justice of this 
argument is undoubted, but it was at least as 
relevant before the Appellate Benchas it is before 
this Board. And yet the Appellate- Bench did not 
hesitate to express its readiness to substitute its 
discretion for that of the original Court, although 
in the view it took of the Court’s jurisdiction the 
question could no arise.” : Nas 
If the Appellate Court had no jurisdic- 
tion to interfere with the discretion exer- 
cised by the trial Court so far as the award 
of costs, other than institution~ fee, was 
concerned, the order passed by the Appel- 
late Court cannot stand. We accordingly 
set aside the decree of costs of the first 
Appellate Court except with regard to 
institution fee, ¿nd allow this appeal with 
costs. 


N. Appeal allowed. 
-~ *Page of 45 I, A.—( Hd] l 





ý MADRAS HIGH COURT 
Second Civil Appeals Nos. 28 and 29 
of 1933 
November 12, 1936 
l VARADACAARIAR, J. 
_KARUPPA GOUNDAN AND ANOTAER 
—DEF&NDANTS— APPELLANTS 
VETSUS 
JAGANMANDALATHIPATHI GOPANNA 
MUDALIAR—PLAINTIEF—RESPONDENT 

Madras Court of Wards Act (T of 1802), s. 52 
—S. 52, if takes away jurisdiction of Civil Court 
“Court of Wards, if can confer its powers of 
‘authorisation on Collector—Suit instituted with 
sanction of Collector—-Whether in accordance with 
s. 52—Madras Court of Wards Manual, r. 137. 

The provisions of Chap. VI of the Madras Court 
of Wards Act, are not provisions which third par- 
ties can take advantage of. They are primarily 
meant for the benefit of the ward and not for the 
benefit of third parties, though some ofthem may 
impose restrainte upon third parties, in the inter- 
ests of the ward. The provision in a. 52 can by 
no means be regarded as taking away the jurisdic- 
tion of the Civil Court to deal with the matter, 
whatever responsibility a manager might incur if 
he should institute a suit in contravention of the 
provisions ofs. 52. 

The authorisation required bys. 52 is no doubt 
_gtated to he one from the Court of Wards buts. 8 
provides not merely that the : Court may exercise 


its powers through the District Collectors but also ` 


that it may confer its powers on any such ` Oollec- 
tor. By virtue of the provision in r. 137 of the 
- Madras Court of Wards Manual, an authorisation 
by the Oollector will be good and when the District 
Collector has taken upon himself the responsibility of 
sanctioning the-institution of suits, they are instituted 
_in accordance with the provisions of 8,52 of the Madras 
Court of Wards Act, - ; 
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S.C. A. against the decree of the Dis- 
trict Court of Coimbatore in Appeal Suits 
Nos. 218 and 219 of 1931, respectively, pre- 
ferred aguinst the decrees of the Court of 
the District Munsif (Additional) of Coimba- 
tore in Original Suits Nus. 919 and 920 of 
1929, respectively. 

Messrs. V. V. Srinivasa Ayyangar and 
V. V. Ramadurai, for the Appellants. | 

Mr. V. K. Thiruvenkatachari, for the Res- 
pondent. 

Judgment. - These two second appeals 
arise out of suitsin ejectment instituted on 
behalf of a minor whose estate is under ` 
the management of the Court of Wards. 
The questions of fact arising in the case 
are concluded by the concurrent findings 
of the Courts below. 

The only question of law raised in these 
seeond appeals is that referred to as point 
No.1, in para. 2of the lower Appellate 


Court's judgment, namely, whether in 
view of the provisions of s. 52 of the 
Court of Wards Act, these suits are 


maintainable in the absence of express 
sanction from the Court of Wards. 

I may at the outset state that Iam not by 
any means satisfied that the provisions of 
Chap. VI of the Court of Wards Act ‘are 
provisions which third parties can take 
advantage of. They are primarily meant 
for the benefit of the ward and not for the 
benefit of third parties, though some of 
them may impose restraints upon third 
parties,in the interest ofthe ward. The 
provision in 8.52 can by nomeans be Te- 
garded as taking away the jurisdiction of 
the Civil Court to deal with the matter, 
whatever responsibility a manager might 
incur if he should institute a suit in con- 
travention of the provisions of s. 52. The 
proviso to that section that to avoid the 
bar of limitation a manager may file a 
suit even before obtaining the sanction of 
the Court of Wards is itself an indication 
that restrictions of this kind cannot reason- 
ably be regarded as matters going to 
the jurisdiction of the Civil Court. It is 
not, however, necessary to come to any 
tinal conclusion on this aspect ofthe matter, 
because the documentary evidence in the 
case suffices to establish that the suit has 
instituted with proper authority. 
The authorisation required bys. 52 is no 
doubt stated to be one from the Court of 
Wards but s. 8 provides not merely that 
the Court may exercise its powers through 
the District Collectors but also that it 
may confer its powers on any such Ool- 
lector, . 


12 
As regards institution of suits on be- 
half of the ward, the provision in r. 137 of 
the Madras Court of Wards Manual is to 
the effect that when difficult or doubtful 
‘points of law or special important issues 
are involved, the manager should obtain 
the sanction of the Collector before institut- 
ing the suit and whenever in the Gol- 
lector’s opinion, the matteris of sufficient 
‘importance, the Court’s sanction should be 
obtained. Even ifthe above had stood by 
‘itself, an authorization by the Collector 
would be good because the rule leaves it 
to his discretion as to whether or not he 
‘should obtain the Court's sanction in a 
. particular case. In the notes to that -rule, 
‘reference has been made to Proceedings 
No. 3674, dated November 14, 1893, and to 
‘Proceedings No. 48, dated September 4, 
‘1911, the result of which is stated as fol- 


lows: l 

- “When the Court of Wards has approved the 
‘institution of a suit and the draft plaint to be 
‘filed in it, Collectors may themselves authorise 
. the institution of suits in similar and connected 
cases arising subsequently.” 

_ Thisis apparently what happened in the 
_ present case. Exhibit M shows that the 
Collector has been in correspondence with 
‘the Court of Wards in respect of steps to be 
taken for the recovery of several items of 
land belonging to the temple under the 
. management of the ward. Suits were 
Sanctioned in respect of some items but it 
“was apparently expected at that time that 
‘in respect of one item now in suit a litiga- 
‘tion might not be necessary if the present 
“defendant in O. S.No 920 of 1929, would 
‘agree to execute a lease in respect of the 
‘land in his possession. This was apparent- 
‘ly not done and hence both the suits now 
‘before me had to be instituted. Exhibit 
“M-1 shows that the District Collector took 
‘upon himself the responsibility of sanction- 
-ing the institution of these two suits. 
“Reading Exs. M and M-1 together, it is 
obvious that the Collector acted in ac- 


‘cordance with-the Court of Wards proceed- - 


“ings above set out, because there can be 
very little doubt that these suits are similar 
‘to the ones whose institution had been 
sanctioned by the Court of Wards as re- 
“corded in Ex. M. ` 
‘` The lower Appellate Court was, there- 
fore, right in holding that the sujts have 
been instituted in accordance with the pro- 
‘visions of s. 52 of the Court of Wards Act. 
> The second appeals accordingly fail and 
‘are dismissed with costs. | 
— Leave to appeal is refused. 
ACN. Appeals dismissed. ` 
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Miscellaneous Appeal No. 8 of 1936 
September 22, 1936 
Davis, J.C. ann Menta, A. J.C, 
FOUJMAL MANAJI— APPELLANT . 
veT3US 

BIKHIBALI AND ANOTaER— RESPONDENTS 

Specific Relief Act (I of 1877), s. 9—Suit under— 
Nature of — Appointment of Receiver in suit for 
possession under s. 9—Whether can be made—Order 
made, tf without jurisdiction—Appeal, if lies—Civil 
Prozedure Code (Act V of 1908), 0. XL, r. 1. 

Under s. 9, Specific Relief Act, a suit for possession 
and mesne profits will not lie nor can the Court pass a 
decree for mesne profits prior to the suit. Nor can an 
order for mesne profits during the pendency of 
the suit be made under this section, nor can 
a Receiver be appointed. This section provides 
a specialand comparatively summary remedy for a 
person dispossessed without his consent, and the 
section relates only to possession. An order ina 
suit for possession under s. 9, for appointment of a 
Receiver for collection of mesne profits is without 
jurisdiction, It is an order under O. XL, r. 1, Civil 
Procedure Code, and is appealable. Abdul Rahiman 
Saheb v. Ganapathi Bhatta (2), relied on. 

Mis. A. against an order of Haveli- 
wala, A. J. C., dated February 14, 1936. 

Mr. Dipchand Chandumal, for the Appel- 
lant. 

Mr. Assudomal Rewachand, for the Res- 
pondents. 

Davis, J. C.—This appeal arises out 
of an order passed by the learned Ad- 
ditional Judicial Commissioner, Haveli- 
wala, in which he appointed the Nazir of 
this Court, Receiver of the property in suit 
with power to recover arrears of rent. The 


order is as follows: ; 

“I have heard the parties in the case. I would 
appoint Nazir of the Court as Receiver of the prop- 
erty in the suit with usual powers and to recover 
all arrears of rent." 

The suit is a suit for’ possession under 
s. 9, Specific Relief Act, and it is the case 
of the appellants that in a suit under this 
sectiun the Oourt is not competent to pass 
an order appointing a Receiver to recover 
rents, for the suit is of a limited nature 
it is a sult for possession only and no 
order for mesne profits can be made. The 
Advocate for the appellant relies, among 
other cases, upon the case in Ma Ngwe Bwin 
v. Maung Pu Maung (1). Section 9, Specific 
Relief Act, is as follows:— 

“If any person is dispossessed without his consent 
of immovable property otherwise than in due course 
of law, he or any person claiming through him may 
by suit, recover possession thereof, notwithstanding 
any other title that may be setup in such suit. Noth- 
ing in this section shall bar any person from suing to 
establish his title to such property and to recover 
possession thereof. No suit under this section shall 
be brougitt against the Government. No appeal 

(1) A I R 1927 Rang 142; 101 Ind. Cas. 630; 5 R123; 
6 Bur. L J 58. - l i 
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shall lie from an order or decree passed in any suit 
instituted eunder this section, nor shall any review 
of any such order or decree be allowed.” 

Under this section a suit for possession 
and mesne profits will not lie nor can the 
Court pass a -decree for mesoe profits, 
prior to the suit. Nor do we think an 
order for mesne protits during the pen- 
dency of the suit can be made under this 
section, nor do we think a Receiver can be 
appointed. lt is clear that this section 
provides a special and comparatively sum- 
mary remedy for a person dispossessed 
without his consent, and the section relates 
only to possession. 

The last paragraph of s. 9 would appear 
in explicit terms to forbid an appeal 
against an order or decree passed in a suit 
instituted under this section. It is, how- 
ever, argued before us that this bar cannot 
relate to an order passed without jurisdic- 
tion, and that as this order is passed under 
O. XL, r. 1, Civil Procedure Code, which is 
an appealable order under O. XLII, Civil 
Procedure Code; so we should allow an 
appeal. Reliance’ is placed on the case of 
the Madras High Court in Abdul Rahiman 
Saheb v. Ganapathi Bhatta (2). In that 
case, a Judge purporting to act under the 
Guardians and Wards Act passed an order 


attaching the estate of the minor and ap- 
pointing a Receiver which he had no power ` 


to do under the Act, and it was held that 


inasmuch as the Judge had: passed an: 
appealable order the fact that’ he had pass- ` 


ed it -without jurisdiction did not make 


it any the less appealable. But the word- 


ing of s. 48, Guardians and Wards Act, 


must be compared with the-last paragraph: 


of.s. 9, Specific Relief Act. Section 48, 
Guardians and Wards Act, is as follows : 

“Save ag provided by the last foregoing section 
and by s. 622, Civil Procedure Uode, an order made 
under this Act shall be final and shall not be liable 
to be contested by suit or otherwise.” 


Section 48, Guardians and Wards Act, 


provides that an order made under the Act 
shall be final, but clearly an order made 
outside the limits.of the Act is not an order 
made under the Act. If this suit had been 
instituted as a suit for possession and 
mesne protits, then so far as it related to 
mesne profits, clearly it would not have 
been a suit under s. 9. The material words 
in s. 9, Specific Relief Act, are “in any suit 
instituted under this section’, but we 
think the effect of these words is much 
the same as the words “made under this 
Act” for an order passed outside the scope 
of the suit does uot appear to us tò be an 


(2) 23M 517; 10 M I; J 305. 


order passed in a suit instituted under 
the section. Itis an order passed without 


jurisdiction, and if we did not interfere, we 


should be compelled to send back to the learn 
ed Judge a case in which we know he would 
have to pass some order without jurisdic- 
tion, for any final order that- he now passes 
relating to mesne profits will be without 
jurisdiction. Nor do we think this case 
comes within- the ruling in Khudubuz v. 
Panjo (3) for we are dealing with an order 
which is. made appealable by law and we 
are dealing with an appeal, not an appli- 
cation in revision. We allow the appeal 
with costs and set aside the order appealed 
against accordingly. 
Appeal allowed. 


N. 
(3) A I R 1930 Sind 265; 127 Ind. Oas. 673; 24S L R 
277; Ind. Rul. (1930) Sind 289. 
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February 15, 1937 
SPARGO, J. 
MAUNG TIN U—APPLICANT 
versus 


= MA HLA KYIJ—Opposits Party 

Criminal Procedure Code (Act V of 1898), s. 488— 
Divorce by mutual consent—Order of maintenance 
cannot stand—S, 488, if precludes granting of lump 
sum—Such granting, tf answer to future application 
for maintenance of child—Parties, if can contract 
ada out of statutory obligation to maintain 
child. 

Where there has been a divorce by mutual con- 
sent, an order of maintenance passed in the wife's 
favour cannot stand. 

Parties cannot contract themselves out of the statu- 
tory obligation to maintain childien under the Crimi-. 
nal Procedure Gode, The mere fact that s. 488, sub- 
s. (1), refers to monthly allowances merely shows that 
the Uourt has taken the month as & convenient unit 
whereby to calculate allowances. It does not show: 
that independently of an order of the Court lump 
sums cannot be paid for the maintenance of a child. 
Of course this lump sum is not a complete answer 
to future applications by the woman. If at any 
time she finds that she has nothing left of this sum 
she can apply to the CUourt for a fresh 
order for maintenance, andthere will be no obstacle 
then to this fresh order inthe fact that this lump 
sum had been paid on a previous occasion. Ma 
Hnin Byu v. Maung Myat Pu (1), relied on, M 
Gauk v. Nag Po Hmi (2), distinguished. 

Cr. R. App. from an order of the 
Township Magistrate (1), Wetlet, dated 
September 23, 1936. 

Mr. A. N. Basu, for the. Applicant. 

Mr. Saw Tun Tarik, for the Opposite 
Party. D 

_Order.—This is an application for reyj-e 
sion of an orderfor maintenance of a wife 


and child passed by the learned Township. 


eee me e 
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Magistrate of Wetlet in his Civil Mis- 
cellaneous Trial No. 27 of 1936. The 


application in that case was filed on July. 


8, 1936, and on August l, 1936, the 
husband and wife referred their differences 
to abritration. The arbitrators made an 
award on August 2, 1936, in which they 
decided that Maung Thin U do pay to Ma 
Hla Kyi the sum of Rs. 85 as capital with 
which to support the child ; that Ma Hia 
Kyi do trade with the use ofthe said sum 
of Rs. 85 paid by Maung Tin U as capital 
and that she do support the child with 
the income received therefrom; that as 
the destiny between the two parties has 
ended the status of husband and wife 
shall cease by the eating ‘Lapet by 
mutual consent and by signing their signa- 
tures thus effecting a divorce. This 
award was signed by the lugyis and by 
the parties, and an application for filing it 
was made in Civil Regular Suit No. 5 of 
1936 in the Township Court of Wetlet 
and a decree was passed ordering that the 
applicant (Maung Tin U) do pay to the 
respondent (Ma Hla Kyi) the sum of 
Rs. 85 only with which the respondent 
do support the child and it is declared 
that there shall be a divorce between the 
parties by mutual consent. It is argued 
by. Mr. Basu for the husband that Ma 
Hla Kyi is nolonger Maung Tin U's wife 
and therefore not entitled to maintenance 
as his wife; and that, as he has paid this 
Rs. 85 to one of the arbitrators, Maung 
Soe Min, for the maintenance of the child, 
he cannot be said to have refused or 
neglected to’ maintain the child and while 
any.part of this sum remains he cannot 
be called upon to maintain the child. 

Mr. Saw Tun Taik says that as to the 
question whether the woman is his wife 
he leaves that to the Court. As to the 
maintenance of the child, he says that 
even supposing that the Rs. 85 referred 
to has been paid by Maung Tin U that 
will not excuse him from an order for 
maintenance because sub-s. (1), s. 488 
refers to “a monthly allowance” and “a 
monthly rate” and that these expressions 
indicate that it is necessary that main- 
tenance for a child be paid at monthly 
intervals and that if they are not so paid, 
they do not count for the purposes of 
determining whether the father has refused 
or neglected to maintain his child. It is 
necessary to remark here that so far as 
the Rs. 85 referred to is concerned, Ma 
Hla Kyi admits that this sum is at present 
in the hands of U Soa Min, one of 
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the arbitrators. Why Ma Hla Kyi has 
not gone and collected it from*him I do 
not know. She says that she sent U 
Kyaw Gaung and Po Lu to go and get the 
money but they did not succeed. I suppose 
then that the trouble is between U Soe 
Min and the two men that she sent to 
collect the money, probably he refused to 
deliver it to them without an authoriza- 
tion from Ma Hla Kyi. But there seems 
to be no reason to suppose that if Ma 
Hla Kyi went to collect the money, she 
would not get it, The money has been 
deposited with U Soe Min for that pur- 
pose by Maung Tin U and I donot see 
any reason to suppose that she would 
have any difficully in getting it. It is 
clear I believe from the award of the 
arbitrators and from the decree that has 
been passed in consequence thereof that 
Ma Hla Kyi was at the time of this order 
no longer the wife of Maung Tin U. There 
had been a divorce by mutual consent. 
It is clear, therefore, that the order of 
maintenance passed in her favour cannot 
stand and itis set aside. 

As to the order of maintenance for the 
child, it is suggested by Mr. Saw Tun Taik 
that even if this sum of Rs. 85 be taken 
as having been paid by Maung Tin U, 
the parties cannot contract themselves 
out ofthe statutory obligation to maintain 
children under ihe Criminal Procedure 
Code, and there can be no question that 
this is so: see Ma Hnin Byu v. Maung 
Myat Pu (1) and Mi Gauk v. Nga Po Hmi 
(2), referred to as showing that, if at the 
time the woman made her application for 
maintenance for the child, there bad already 
been neglect or refusal to maintain the 
child, then, whatever takes place at the trial 
or during the trial, the mother is still entitl- 
ed to maintenance. Butin Mi Gauk's ease 
(2), what happened was that there was an 
offer made in Court to maintain the child 
on condition that it lived with the father and 
it was held that such an offer did not 
take away the Magistrate’s jurisdiction 
to order the father to pay the child's 
maintenance. It appears to me that, that 
is a different matter entirely from one 
where the father has actually paid asum 
in hard cash. As I have pointed out above 
I can see no obstacle to Ma Hla Kyi's 
securing the payment of this sum into. 
her own hands and to her using that 
money for the maintenance of the child. 
That being so, I cannot sée that there is 


(1) (1900-02) 1 L B R 189. 
(2) (1905) 1 U B R Cr, P O 39; 2 Or. L J 380, 
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any reason why Maung Tin U should at 
the present time be regarded as having 
refused or neglected to maintain his child, 
The mere fact that s. 488, sub-s. (1), 
refers to monthly allowances aod monthly 
rates-of allowances merely shows that 
the Court has taken the month as a con- 
venient unit- whereby to ‘calculate allow- 
ances. It does not show that iudepen- 
dently of an order of the Court lump sums 
cannot be paid for the maintenance of a 
child. Of course this lump sum is nota 
complete answer to future applications by 
the woman. If at any time she finds 
that she has nothing left ofthis sum she 
can apply to the Court for a fresh order 
for maintenance, and there will be no 
obstacle then to this fresh order in the 
fact that this lump sum had been paid on 
a previous occasion. For the present, 
however, Iam cf opinion that the order 
for maintenance of the child must be set 
aside and it is so set aside together with the 
order for maintenance of the woman herself. 

Ne Order accordingly. 
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MADRAS HIGH COURT 
Civil Revision Petition No.-1741 of 1935 
January 20, 1937 
Mooxget? AND HORWILL, JJ. 
R. KRISHNAMURTHI AYYAR~ 
PETITIONER 


VETSUS 
PASUPULETH MUNUSWAMIanp ANOTHER 


~-RESPONDENTS 

Civil Procedure Code (Act V of 1908), s. 73—~ 
Execution of decree stayed on immovable property 
being given as security—Proceeds of such property are 
not liable to rateable distribution if charge ts creat- 
ed on the property. 

The execution of a decres as against oneof the 
defendants was stayed on his furnishing security of 
immovable property for the decree amount. He 
executed a security bond which stated inter alia 
“until the aforesaid decree amount is fully realised, I 
have kept the aforementioned property belonging to 
me, viz., my house worth about Es. 1,000 as securi- 
ty. I shall not alienate in any manner the said 
house until the aforesaid decree amount is fully 
satisfied.” Application was made by another decree- 
holder for rateable distribution out of the sale 
proceeds of this property : 

Held, that the surety bond and the decree clearly 
created a charge on the property concerned in 
favour of the decree-holder whose decree had been 
stayed and under s. 73 proviso(c), and the proceeds 
of the property were not availablefor rateable distri- 
bution. The whole question when considering rate- 
able distribution in a matter of this kind is to con- 
sider whether the property is open to the other dec- 
ree-holders and if itis charged as security for a 
specific decree, it is mnotso open. Subrgmanian 

hettiar v. Rajah of Ramnad (1), followed. 


U. R. P. under s. 115 of Act Vof 1908 
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and 107 of the Government of India Act, 
praying the High Court to revise the ord r 
of the Court of the District Munsif of Tiru- 
pathi dated October 25,1935, and made in 
E. A. No. 516 of 1935in E. P. No. 197 of 
1935 in 8.C. 8. No. 167 of 1933. 


Mr. T. K. Sreenivasathathacharzar, for 
the Petitioner. 

Mr. A. C. Sampath Ayyangar, for the Rese 
pondents. 


Mockett, J.—The petitioner is the decree- 
holder in 8. ©. 8S. No. 167 of 1933. The 
decree was against two defendants. It 
ordered them jointly and severally to pay 
a sum of money,and with regard to the 2nd 


defendant, it said ; 

“Tt is further ordered that the decree against 
2nd defendant shall stand stayed incase he pays on 
the 5th of every month commencing from July 5, 1933, 
at the rate of Rs, 10 per mensem until the decree 
is satisfied, incase of default of any instalment, this 
stay order will cease. The stay order will also have 
effect onlyon 2nd defendant furnishing security of 
immovable property for-the decree amount and 
agreeing to pay interest at 9 per cent. por annum on 
or before July 5,1933.” 

A security bond was executed by the 2nd 


defendant and it referred to certain im- 


- movable property and stated : 


“I will be paying without default the said decree 
amount as per order of Court by the Sth of each 
month. In case of default of -any instalment as 
aforesaid, the balance that may then be due after 
giving credit to payments so far made, may be 
recovered inone lump sum from me and from my 
properties described in the schedule hereunder and 
I can have no objection thereto. Until the afore- 
said decree amount is fully realised, I have kept 
the aforementioned property belonging to me, viz. 
my house worth about Rs. 1,900 as security. I shall 
not alienate in any manner the said house until the 
aforesaid decree amount is fully satisfied.” 

In our View that surety bond and the 


decree clearly created a charge on the pro- 


' perty concerned in favour of the decree- 


holder. Now the lst defendant filed an 
application for rateable distribution in this 
case and that was allowed by the District 
Munsif on the ground shortly that no charge 
was created on the property. The other ques- 
tions raised in this Revision Petition were 
apparently not aruged. It was decided on 
the question of charge or no charge. 


Mr. Sreenivasathathachariar has argued 


- that onthe authority of three decisions of 


this High Court, this property is not availe 
able for rateable distribution. We consider 
that proposition ig amply supported by the 
caseshe cited and there appears to be no 
real difference of opinion in the authorities 
in this High Oourt'as has been suggested | 
by Mr. Sampath Ayyangar. Two of the 
cases are reported in Subramanain Chettiar 


v. Rajah of Pamnad (1), one at page 327* 
and the other Ramiah Avyar v, Gopaliah 
(2), at page 1053* At page 327* a Bench con- 
sisting of Wallis, C.J and Kumarasawmi 
Sastri, J. considered much the same ques- 
tion which we have to consider now and at 


page 352* the learned Judges held as follows: 
“The effect of immovable property being given 
&8 security is something more than attachment 
because it makes the property applicable solely in 
discharge of the judgment debt and not liable to rate- 
able distribution among other judgment creditors,” 


and on the facts in that case it was held that 
the immovable property in question had 
been given assecurity and that a charge 
was, therefore, created upon it. In the other 
case at page 1053* ihe position was most 
carefully considered by Ayling and Coutts- 
Trotter, JJ. in giving the judgment ofthe 
Oourt refers to a statement of the law as 
given in Subramanian Chettiar v. Rajah iof 
Ramnad (1), to which we have just referred 
and cites that very passage obviously with 
approval. The effect. of both these cases 
does not seem to be very- difficult. It 
amounts to nothing more than this that 
it is a question of investigation in each 
case as to whether it was intended that 
a charge should be given on any property. 
If it is found that the property is charged 
and is security to the decree-holder, then 
it is not available for rateable distribution 
to third parties 41 Mad. has been followed in 
another. decision of this High Court Janaki 
Nagasawami Ayyar v.kamaswami Ayyangar 
(3). There does not, therefore, seem to us to 
, be any room for difficulty. But some dif- 
culty has been raised in this matter: by 
Mr. Sampath Ayyanger who has argued 
this case on-behalf-of- the lst respondent 
because he says that in a Madras decision 
Gopal Aiyar v. Thiruvengadam Pillai (4) 
at page 505f the Bench, while accepting the 
position that money may be made security 
for a decree debt, queried whether the same 
principles may be applicable to immovable 


property. At page 5U5 {the following appears: - 


“The case may be different, though it is not 
necessary to express any opinion with regard to 
that question, if what is furnished as security is 
specific property such as land. In such a case it 
might be possible to contend that the defendant is 
not in fact the owner of the property but some- 
body else and that the title of the real owner would 

(1) 41 M 327; 43 Ind Cas, 187; 6 L W 762; (1917) 
M WN 872; 34M LJ 8s; ALI lvls Mad, 442, 

(2)41 M 1053; 49 Ind. Cas. 20; 35M L J 355; AIR 
1919 Mad. 607. R 

(8) 11 LW 6; 56 Ind, Cas. 267; (1920) M W N 264; 
A IR 1920 Mad. 409, 

(4) 32 M L J 503 at p., 505; 38 Ind. Oas. 401; 5 L. 
W 407; AIR 1918 Mad, 1158, 

*Pages of 41 Mad.—| fd, | 

{ Page of 32 M L J—[Ed.] 


KRISHNA MURTuI v. PasSUPULETU MUNUswami (MADR,) - 


170 16 
not be lost. But money stands on a different footing.’’ 

In that case a complication had ‘arisen - 
because the money given as sechrity be- 
longed to a joint family. But the query 
raised by the learned Judges in that case 
is in our opinion entirely disposed of by 
all the three authorities to which we have 
referred and it is clear from them that 
those learned Judges at least found no 
difficulty in accepting the position that im- 
movable property can be made security 
under circumstances such as these equally 
and in the case of money. 

It is suggested that s. 73, Civil Pro- 
cedure Code, presents a difficulty here. 
Proviso (c) is not applicable because im- 
movable property in this case was not sold 
in execution of the decree ordering its 
sale for the discharge of an incumbrance 
thereon. Therefore, says Mr. Sampath 
Ayyangar. the plain words of the section 
apply and the assets had to be distributed 
to all persons having any claim thereto. 
That appears to us to beg the question 
because that argument must be on the 
basis that land cannot be given as security, 
Indeed we think that Mr. Sampath Ayyan- 
gar was bound to take up the attitude that 
the decisions to which we have referred 
are wrong: otherwise the answer which 
they give, viz. that the property is not 
available for rateable distribution is clear- 
ly an answer to the very wording ofs.73 
(1). The whole question when considering 
rateable distribution in a matter of this 
kind -is to consider whether the property 


‘is open to the other decree holders and the 


effect of the authorities to which we have 
referred is that if it is charged as security 
for a specitic decree, it is not so open. _ 

The result of these conclusions is that 
this Civil Revision Petition will be allowed 
With costs. l 

We only desire to add one further word. 
This matter originally came before a single 
Judge and on the representations of the 
respondent it was posted before a Bench. 
The result is that it has not reached us 
for a very long time. It was admitted in 
February and was referred to a Bench 
last September and now comes up to us’ 
for disposal in January 1937. Ordinarily | 
we should have referred the petitioner to 
his remedy of a suit under s. 73, but under 
the special circumstances, we considered it 
would be a hardship for us to do so and 
it.is only under those special circumstances 
that we have decided to deal with the matter 
under 8.0115, Civil Procedure Code. l 


AoN, Petition allowed. . 
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ALLAHABAD HIGH COURT. 
Miscellaneous Oases Nos. 351 and 352 
© p 
of 1936 
March 5, 1937 
SULAIMAN; C. J. AND BENNET, J. 
J OKHAI—Appticant 
: versus 
JAWAHIR LAL—Opposits Party 

Agra Tenancy Act (ITI of 1926), s. 273—Revenue 
Court recording finding under s.273, on issue referred 
to it by Civil Court-—Appeal, whether lies against this 
jinding—Proper procedure stated, 

When a particularissue is referred for decision 
of the Revenue Couit, what the Revenue Court 
does is to record a finding under s. 273, Agra 
Tenancy Act onthat particular issue. The Revenue 
Court is not seized ofthe whole case which is really 
pending in the Civil Court but has to express its 
opinion on the particular issue which has been sub- 
mitted to it. The finding of the Revenue Oourt can- 
not be regarded as an order passed by it withinthe 
meaning of Chap. XV ora judgment within the mean- 
ing of s. 25l because it is the Civil Oourt which aione 
is competent to entertain the suit and pass orders and 
deliver judgment in it. The Revenue Court merely 
records the finding.and returns it to the Oivil Court. 
That expluins why there isno specification as to'the 
forum to which an appeal would lie, if one were 
allowed; no direct appeal is allowed from the 
finding ofthe Revenue Court on such an issue, 
The only remedy opentothe aggrieved party is 
to prefer an appeal from the decree passed by the 
Civil Court to the proper Court and then challenge 
the finding of the Revenue Court. It may be open 
tothe Revenue Oourt if satisfied later that he had 
made some mistake in his finding, to submit a 
supplementary finding tothe Civil Cours forthe pur- 
pose ofinformation but the trial Court would have 
to accept-the finding which had been submitted in 
accordance with the.provisions ofe. 233 (2. The 
Legislature did not intend that there should be any 
appeal allowed either from the findingof the Uollec- 
tor orfrom the order altering his previous finding 
on review. 


Reference made by the District Judge, 
Benares, dated May 30, 1936. 

Mr. Lakshmi Saran, for the Applicant. 

Mr. Gopal Mehrotra, for the Opposite 
Party. 

The 
Orown. 


_ Order.—This is a reference by the 
District Judge of Benares under s. 267, 
Agra Tenancy Act. Two suits had been 
filed by the plaintifis zamindars against the 
defendant tenant for tne- pussession of 
certain plots on the ground that the last 
tenant had died heirless, and that the 
defendant was a mere trespasser.- Tne 
defendant raised the plea that he was tne 
tenant of the plaintiffs, and an sue was 
framed by the Civil Court whether the 
relation of landlord and tenant exists 
between tne parties. The trial Court 
referred this issue to the Revenue Court 
which was the Court of an Assistant ‘Uol- 
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Government Advocate, for the 
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lector. The Assistant Collector first decided 
the issue in favour of the defendant having 
come to the conclusion that the defendant 
was the tenant of the plots in dispute: 

The zamindars then filed an application 
for review under O, XLVII, Civil Procedure 
Code which was granted andthe previous 
finding was set aside and the Court cams 
tothe conclusion that the defendant was 
not the tenantof the plots in sult. The 
defendant accordingly preferred two 
appeals from the findings to the Court of the 
Districts Judge, Benares, but they were 
returned bythe District Judge for pre- 
sentation to the proper Court. ‘The appeals 
were then filed in the Oourt of the Sub- 
ordinate Judge, Jaunpur, but the Addi- 
tional Subordinate Judge to whose Court 
they were transferred heid that the appeals 
should have been filed in the Court of the 
District Judge and he had no Jurisdiction 
to entertain them. He accordingly ordered 
that the appeals be returned for presenta- 
tion to the proper Court. Accordingly the 
defendant-appellant applied to the District 
Judge fora reference of this question to 
the High Court. l 

The question as to which forum the 
appeal will lie will obviously depend on 
the further question whether an appeal 
lies atall. Section 242, Agra Tenancy Act, 
does not in termsapply because it refers 
to appeals: from the decree of an Assise 
tant Collector. Section 248 refers to appeals 
from orders &nd in sub-s. (3) it is expressly 
provided that an appeal shall lie from the 
orders of the Assistant Collector, First 
Olass, mentioned in O. XLII, r- l. It 
would, therefore, follow that if the Assistant 
Collector's finding were an order, then an 
appeal would jie under O. XLII, r. 1, sube 
r. (w). But the same section provides that 
such appeal shall lie tothe Oourt, if any, 
“having jurisdiction under s. 242 of the 
Act” to hear an appeal from the decree in 
the suit. In this particular case, there 
would’ be no Court which would have 
jurisdiction under s. 242 of the Act to hear 
an appeal because the finding of the 
Assistant Collector certainly did not 
amount toa decree in any suit. No such 
diiticulty would arise if the finding were 
not treated as an order of the Collector. 
Section 251 also provides that a subordinate 
Revenue Court shall be comptent to 
review its judgment in accordance with the 
provisions of the Orvil Procedure Code and 
ibe provisions of O. XLVII, Civil Procedure 
Code. Thus if the finding of the Assistant 
Collector were to amount toa judgment 
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then he would have jurisdiction to review 
his judgment under O. XLVII, Civil Pro- 
cedure Code. 


-IV however seems that the sections 
referred to above deal with suits which 
are filed in the Revenue Courts and as to 
which a question arises whether an appeal 
lies or not; and if so, to which Court. 
Section 273 which occurs in Chap. XVII, 
contains quite a different provision relating 
to suits which are filed in Civil Courts and 
in which if the defendant pleads that he 
holds the land asa tenant of the plaintiff, 
etc., the Oivil Court can frame an issue on 
the question of tenancy and send it to the 
proper Revenue Court for’ the decision’ of 
that issue only. It ismore like remand- 
ing an issue for the purpose of taking 
fresh evidence and recording a finding 
than pronouncing judgment, or making 
any order in the case. Sub-section (2) pro- 
vides that the Subordinate Court shall de- 
cide that issue only and return the record 
together with its findings on that issue to 
the Civil Court. Sub-section (3) provides 
that the Civil’ Court shall then proceed to 
decide the suitaccepting the finding of the 
Revenue Court on the issue referred to it 
and sub-s. (4) provides that the finding 
of the Revenue Court on the ‘issue referred 
to it shall, for the purposes of appeal, be 
‘déemed to be part of the finding of the Civil 
Oourt, l 

Tt, therefore, appears that what the 
Revenue Court does is to record a finding 
on that particular issue’ which has been 
referred toit for decision. The Revenue 
Court is not seized of the whole case which 
is ‘really pending “in the Civil Court but 
has to “express its opinion on the particular 
issue which has been submitted to it. 
The finding of the Revenue Court cannot 
be regarded as an order passed by it within 
the meaning of Chap. XV or a ‘judgment 
within the meaning of s. 251, because it is the 
Civil Court which alone is competent to 
entertain the suit and pass orders and 
deliver judgment in it. The Revenus Court 
merely records the finding and returns 
it to the Civil Court, That explains why 
there is no ‘specification as tothe forum 
to which án appeal” would lie, if one were 
allowed. It cannot be denied that no direct 
appeal is allowed from the: finding of 
the Revenue Court on such an issue. The 
only remedy open to the aggrieved party is 


to prefer an appeal from the decree passed. 


by the Munsif to ‘the proper Court; and 
then’ challenge the finding of the Assistant 
Collector: It would, therefore; seem to follow 
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that no appeal would be allowed from an 
order altering the previous finding. It may 
be open to the Assistant Collector, if 
satisfied laler that Le had made some 
mistake in his finding, to submit a sup- 
plementary finding to the Civil Court for 
the purpose of information hut the trial 
Court would have to accept the finding 
which had been submitted in accordance 
with the provisions of s. 253 (2). When 
the matter goes in appeal before the 
District Judge he would be entitled ''to 
take into account both expressions of 
opinion and come to his own independent 
conclusion, andin that way decide the 
matter in controversy. We do not think 
that the Legislature intended that’ there 
should .be any appeal allowed. either from. 
the finding of the Assistant. Collector or 
from the order altering his previous finding. 
Our ‘answer to` the question referred 


‘tous isthat no appeal lies: atall to any 


Court, - ae 
- D. s 3 Reference answered. ` 


os 


MADRAS HIGH COURT — 
` Second Civil Appeal .No.. 527 of 1929 
=! November 7, 1934 - 
- PakBNHAM WALSHA, Jd. - 
S. 5. SUBRAMANYA SASTRY— PLAINTIFF 
2. l —ÅPPELLANT Gas 


, , - Versus se 

SHEIK GHANNU AND OTHERS—DEFENDANTS 
oY * — RESPONDENTS. , l 

Transfer of Property Act (IV of 1882), s. 44— 
Members of family, whether must constantly reside 
in dwelling house and be joint in mess—Requisites 
laid down in proviso to 3. 44 — Purchase .of share in 
dwelling houses of undivided family which are rented 
out—S. . 44, whether- applies — Interpretation of 
Statutes — Words plain — Previous history of law 
should not be considered—Partition Act (IV of 1893), 
$.4~Construction of — Held, on construction of decree, 
that defendants were not entitled to benefit of 
s. 4. : 

The requirements of s. 44, Transfer of Propérty 
Act, are satisfied if it is shown that the house is an 
undivided house andthat occasionally the members 
of the family reside inthe house. It is unnecessary 
to constitute an undivided family for the purpose of 
3,44 that the members of the family should have 
constantly residedin the dwelling house, nor is it 


_ necessary that they should be joint in mess. Pakija 


Bi v. Adher Chandra Nath (6), relied on. 

Section 44, Transfer of Property Act, does not speak 
ofa family dwelling house”. Nor dces it say that 
the “dwelling house’ must be occupied either per- 
manently or even occasionally bythe undivided 
family. The word ‘dwelling house” has a perfectly 
well-known and plain meaning and does not neces- 
sarily connote a dwelling house occupied, by an 
undivided family, who also own it. So -also 
the words“belonging to an undivided family” are 
quite unqualified and do not perse at all import 


1832 


that the house must be occupi 

i ecupied permanently, or even 
temporarilY, by the undivided family. ‘The ae two 
requisites lai@ down in the proviso are that the 





principle of interpretation of 
statutes that the Courts must first look os the words 
of the statute itself and if these words are plain it 
= s4 porn eeivle to consider what was the intention 
e statute, or its previ j 
4, ool erato previous history of the law. [p. 
ough s. 4, Partition Act, was enacted for the 
benefit of the defendants 
involves a statutory interference with the legal rights 
of the plaintif and it isnot unreasonable that- it 
should be strictly construed so as to limit that in- 
TEACA Illias Ahmad v. Bulagi Chand (2), relied 


tion Act, thatif the defendants pay a certain sum of 
money into Court, the plaintiff should execute a sale 
deed of the share purchased by him in adwelling 
house belonging to the undivided family, in favour of 
the defendants and that the plaintiff do recover from 
Court the said sum. But the defendant failed to 
deposit the sum : 


Held, that the decree read with the relevant portion 


of the judgment, proposed the execution of the sale 
deed to the payment of the said sum and made it 
conditional uponit; that the defendants having failed 
todo so, the plaintiff continued to be the owner of 


the property and the defendant 
benefit of s. 4. s could not claim the 


Tee a ee decree of the Sub- 
, Guntur, in A. 8. Nos. 5 
eae b os. 358 and ee 
Mr. B. Somayya, for the Appellant. 
Messrs. Ch Kaghava Rao and V. Pat- 
tabhirama Sastri, for the Respondents. 


dudgment.—The plaintiff is ‘the ap- 
pellant. He got a decree in the trial 
Court which was varied by the Subordinate 
Judge in appeal and against this he prefers 
his second appeal. The suit was to recover 
& Certain share in a house site which 
originally pelonged to one Pacha Saheb. 
The descendants of Pacha Saheb and the 
Shares which they held are set out in 
para. 3 (1) of the lower Appellate Court's 
Judgment, which runs as follows: 


. Lhe suit property originally belonged to one 
Pacha Saheb who died 20 yeas ago,” 


Pacha Saheb, died 20 years ago. 
==Nabi Bi, died 8 yeais ago 











1/8 share, 
| y | 
Mastan Gannu defendant defendant 
7/24 defendant No, 3 No. 4 
After Nabi's No. 1 7/48 7/48 
death 7/24 7/24 plus ePlus 
plus 1/24 7/24 defendant No.5 7/48 plus 

1/24 7/48 plus 1/48... 1/48. 


in a partition suit, it” 


In a partition suit it was decided under s. 4, Parti-° 
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Nabi Bi is Pacha’s widow. Mastan and Gannu 
(defendant No. 1) are hissons Defendants Nos 3 
and 4 are his daughters, Defendant No 5 is the 
husband of defendant No. 3 and defendant No. 4's 
vendee, Defendant No. 2 is defendant No. 1's vendee.” 


The share of defendant No. 4 had pass: 
ed to defendant No. 5, the husband of de 
fendant No. 3. Defendant No. 1 had sold 
his right todefendant No. 2. The plain- 
tif claimed the rights of defendant No. 3 
and of Mastan Saheb, the eldest son. 
Defendant No. 3 had sold her share to 
defendant No. 10 under Ex. J. and de- 
fendant No. 10 had also purchased the 
rights of the eldest son, Mastan, under 
Ex. 1 and then re-sold them under Ex. B 
to Mastan. Defendant No. 10 also sold 
back the rights which he had got from dee 
fendant No. 3 to Mastan. Mastan then 
mortgaged his property to the plaintiff who 
fled a suit on the mortgage and got a 
decree and purchased the property in Court 
auction. The present suit is for a declara- 
tion of the plaintiff's right to 23-48ths 
share in the suit property and for partition 
and delivery of possession. | 

The properties fell into two sets: (1) 
that which originally vested in defendant 
No. 3 which was bought by defendant 
No. 10 from her under Ex. J; (2) that 
which vested in Mastan and was sold to 
defendant No. 10 under Ex. 1 and ulti- 
mately bought back by Mastan under 
Ex. B. With regard to defendant No. 3's 
share both Courts have found that by the 
decree in O. S. No. 763 of 1912, on the file 
of the Principal District Munsif’s Court, 
Guntur, defendant No. 10 got only a decree 
for Rs. 50 against defendants Nos. 1 to 4 
in that suit. It may be noted that the 
present defendant No. 3, the vendor to 
the plaintiff, was not impleaded in that 
Suit, as defendant. Both Courts have dis- 
allowed the claim of the plaintiff to the 
share he brought from defendant No. 3. 
With regard to Mastan’s share, the trial 
Court decreed partition and refused the 
application of defendant No 3, made 
under s. 4, Partition Act, after the close 
of the argument. The Appellate Court 
agreed with the trial Court with regard to 
defendant No. 3’s share but allowed the 
claim of defendant No. 3 to purchase from 
plaintiff Mastan’s portion and remanded the 
suit for determination as to the value of 
this one third share. It is admitted that the 
trial Court was wrong in thinking that tne 
application of defendant No. 3 was made 
too late: ide, Niranka Sashi Roy vV.’ 
Swarganth Banerjee (1). The plaintiff hus 

(1) A I R 1926 Oal, 95; 90 Ind, Cas 121, 
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appealed. It is urged for him that the 
decision that he had only a claim for Rs, 50 
-against defendant No. 3 is incorrect and 
that in fact defendant No. 3 by the failure 
cf defendants Nos. 1 to4 in that suit. to 
pay up Rs. 60 as ordered and get a sale 
deed of the property from the plaintiff, has 
no share in the property that she is not, 
therefore, in possession of the property and 
she cannot claim the benefit of s. 4, 
Partition Act. Secondly, itis urged that, 
even if she can, the question as to whether 
this is a dwelling house owned by an 
undivided family was one of fact which 
had to be remanded to the trial Court for 
á finding and that the appellant was preju- 
diced by heing precluded from giving evi- 
dence to show that it was not such a prop- 
erty. Appellant also claims that he was 
entitled to mesne profits because this house 
had been let out for rente `. 

_ The first point, therefore, for consider- 
action is the effect of the judgment and 
decree in O. S.No. 763 of 1912. Although 
both Courts alluded to the decree in their 
judgments, only the judgment in that case 
was filed. It is absolutely necessary for 
the determination of the suit that the decree 
should also be filed andI have permitted 
this to be done. There is no form of decree 
prescribed where the Court allows the de- 
fendant’ to exercise his power of option 
under s. 4, Partition Act. The most im- 
portant case bearing on the subject is Illias 
Ahmed v. Bulagi Chand (2). It is very 
necessary to see exactly what were the 
‘facts in that case and what it decided. 
Briefly put, the defendants there claimed 
‘tn their written statement the. benefit of 
s. 4 and offered to purchase the plaintiff's 
‘share. The trial Court valued the share and 
passed a decree which in form was a simple 
money decreein favour of the plaintiff for 
‘the sum awarded on account of compensation 
for the house together with costs of the 
‘suit.’ The defendants appealed, but in first 
‘appeal took ‘no objection in the appeal 
“against the form of decree. In second 
‘appeal the defendants contended that the 
‘form of vhe decree passed was wrong and 
‘that there should have been a conditional 
‘decree for sale subject to payment by the 
defendants of the sum arrived at within a 
period to be fixed by the Court with an 
alternative provision that in the event of 
the defendants failing to pay this sum the 
` plaintiff shall be entitled to proceed with the 
partition of his share by metes and bounds. 


(2)AIR1917 All, 2; 41 Ind, Cas, 867; 39 A 672; 15 
ALJ677.° ` ; 
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The learned Judges held that his was 
in substance a claim that thee defendant 
should be allowed an opportunity of resiling 
from the offer made py them. ‘They proceed 
to consider the provisions of s. 4, Partition 
Act, and say : 

“It may be quite true, a8 has been argued before us 
on behalf of the present appellants, that this section 
was enacted forthe beneit of the defendanis in a 
partition suit, but it is equally true that it involves 
a statutory interference with the legal rights of the 
plaintiff and itis not unreasonable that it should 
be strictly construed so as to limit that interference.” 

They say that the words “shall under- 
take to buy the share’ mean. something 
more than a mere offer of purchase and 
that they mean an unconditional offer from 
which the party making it should not be 
permitted to resile and on such undertaking 
being given the Court is bound to direct 
sale. They then state that the Court was 
bound to pass a decree which would have 
the effect of transferring to the defendants 
the house in suit and find it difficult to hold 
that the decree actually passed had this 
effect. They feela doubt as to what the 
precise form of the deeree which the 
Legislature intended to he passed in such 
a case should be and they then say : 

“It is conceivable that thé intention of the 
Legislature was that the Court should pass a decree 
compelling the plaintiff in a case like the’ present 
to execute a deed of sale in favour of ‘the defen- 
dants in the same manner as is done in the case 
of a suit for specific performance of a ‘contract of 
sale, After the execution of such a document by 
the plaintiff or by the Court in his behalf .in the 
event of hie failing to do so, the defendants would 
become liable to the plaintifis for the unpaid pur- 


chase money and the plaintiff would obviously be 


entitled to maintain a suit for the recovery ot the 
same if he were not paid. As the point has not 
been raised in the memorandum of appeal before 
us, we donot desire to pronounce a final opinion as 
to the form of decree which should be passed in a case 
to whichs. 4. of Act 1V of 1893 is applicable. Itis 
perhaps doubtful whether the Legislature intended a 
procedure so cumbrous as that above suggested, 
but at any rate the decree passed should be one 
which has the effect in law of transferring the 
ownership of the plaintiffs share to the defendants 
who have undertaken to purchase it, that is to say, 
which gives the defendants a good document of 
title as against the plaintiffs. We feel it is incumbent 
upon us to modify the decree in the present case, 
at any rate to such an extent as seems absolutely 
necessary inorder to produce that effect. We direct 
that the decree be amended so as to read in this 
form: that the plaintiff is entitled to recover from 
the defendants Ks, 1,02U-7-8 together with such costs 
as may be awarded to him in all three Courts and 
that the Court shall put the defendants in possession of 
the undivided -5th share of the house in dispute at 
present belonging to the plaintıfi and declare them 
to be the owners of the same.” 


For the appellant the argument has 
been raised that whatever ‘the view of the 
Allahabad High Court may be, under the 
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Civil Ritilgs of Practice framed by this 
Court, Vol. 1, p. 213, sales, under the 
Partition Act,are to follow the rules for 
sales laid đown on p. 169 and that under 
those rules steps towards sales have in all 
cases to be taken .by the person who 
wishes the sale brought about. It will be 
seen, however, that ‘all the rules for sales 
deal with Court auction sales and none of 
them seem in terms applicable to the execu- 
tion of a sale deed by the plaintiff in favour 
of the defendant under s. 4, Partition Act. 
I am doubtful whether the Civil Rules of 
Practice throw any light on the matter and 
the learned Advocate for the appellant ad- 
mitted they were only tseful by way of 
analogy. The respondents rely on the 
Allahabad case as against the argument for 
the appellant that the judgment and decree 
are Similar to those passed in a suit for 
specific performance. But itis to be noted 
that their Lordships left: that part of the 
decree by which the plaintiff was entitled 
to recover compensation money and costs 
as it was and, therefore, plaintiff was not 
driven to a fresh suit. They have re- 
frained from laying down what is the 
correct form of decree in such a case. With 
respect it appears to me that in a Case 
like the present, it would be very hard to 
force the plaintiff to give up property which 
he has purchased and in return he should 
get nothing but the right to bring a fresh 
suit against the defendant .who-has taken 
advantage of £. 4. It appears to me that 
this would be hardly consistent with the 
principle laid down by the learned 
Judges that the section should be con- 
strued so as to limit the interference 
with the legal rights of the plaintiff. 
However in the present case the decree, 
whether right or wrong, was taken up 
on first and second appeal and has be- 
come final.’ It is, therefore, immaterial 
whether its form is correct or not and all 
that has to be considered is what was the 
effect of the deeree which was passed in 
O. S. No. 763. After giving my most care- 
ful consideration to the judgment and the 
decree I am unable to agree with the view 
of the trial and lower Appellate Courts. 
It appears on a fair reading of the judg- 
ment and decree that the execution of the 
sale deed by the plaintiff in that suit in 
favourof defendants Nis. 1 to 4 in that 


suit was conditional upon defendants .Nos. 1 


to 4 depositing compensation money of 
Rs. £0, and as they did not do sé, the 
plaintiff in that suit continued to be the 
owner of the property. The last paragraph 
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of the judgment runs as follows : 

“The value of the 7-48th share is assessed at 
Re, 50, having reference to the valueof the proparty 
given in Ex, A as Rs. 60 for one-sixth share plus 
damages assigned; and defendants Nos. 1 to4 may 
deposit Rs. 50 within the end of June in Oourt 
and plaintiff is directed to execute a gale deed at 
defendants’ cost and plaintiff will gef Rs. 50 in lieu 
of the property.” 

When we come to the decree the mate- 


rial portion runs as follows: 

“(1) That the plaintif do sell his 7-48th share 
in the property described in the schedule here- 
under to defendants Nos, 1 to4 who are co-sharers 
in the said property for Rs. 50 as it 1s practically 
impossible to divide and give separate possession 
of plaintiff's 7-48th share in the said property ; (2) 
that defendants Nos. 1 to4 do deposit in Court tha 
gaid sum of Rs.50 on or before June 30, 1915 ; (3) 
that on payment by defendants Nos. 1 to 4 of the 
said Rs. 50 into Court, the plaintiff do execute B 
sale deed in favour of defendants Nos. lto 4 at 
their cost for plaintiff's 7-48th share in the prop- 
erty : (4) that the plaintiff do recover from _ the 
Court the said sum of Rs. 50 in lieu of his share 


-in the property.” 


The respondents rely on the second 
clause that defendants Nos. 1 to 4 do depo- 
sit in Court the said sum of Rs. 50 on or 
before June 30,1915. The appellant relies 
on cls.3 and 4 that on payment by de- 
fendants Nos. 1 to 4in that suit of Rs. 50 
the plaintiff do execute a sale deed in favour 
of defendants and plaintiff do recover the 
said sum of Rs. 50from the Oourt. This 
last clause appears to me conclusive in 
favour of the appellant's contention that 
the execution of the sale deed is conditional 
on the payment of the money and that it is 
nota mere money decree or an order that 
the plaintiff. is entitled to recover Rs. 50 
from the defendants Nos. 1to4 by means 
of a suit, because it is stated that he 1s 
to recover it from the Court. The plaint- 
iff obviously could not bring a suit against 
the Court for the money nor could he 
even by way of execution execute the dec- 
ree against the Court directly. Reading 
paras. 3 and 4 of the decree with the last 
paragraph of the judgment when the pay- 
ment by the defendant is distinctly made 
optional, it seems to me that this decree, 
whether right or wrongin form, postpones 
execution of the sale deed tothe payment 
of Rs. 50 and makes it conditional upon 
it, Tfthat view is correct, defendant No.3 
has no interest in the property entitling 
her to claim the benefit of s. 4, Partition 
Act, and consequently the plaintiff is en- 
titled to the share which he has purchas- 
ed from her also and B. 4, Partition Act, 
cannot be invoked by defendant as she is 
no longer a sharer in the property. I 
will, however, for the sake of completeness 
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and because for another reason to be stat- 
.ed later, the matter will have to be re- 
-. manded for a finding as to whether s. 4, 
‘ Partition Act, applies to this property, con- 
sider whether the lower Appellate Court 
; Should have remanded the suit for a find- 
‘ing asto whether s. 4, was applicable. For 
. one. reason alone it is obvious that the 
plaintiff was prejudiced by not being al- 
. lowed to adduce evidence on the matter. 

This point is the question whether all the 
‘land attached to the houseis required for 
its use. This a pure question of fact : vide 
Nikammal v. Kamakshya Charan (3), and it 
is one of the appellant's contentions that 
the land surrounding the house is more 
than that which is required for its use. 
There are also several other points which 
are mixed questions of fact and law as re- 
` gards which I consider the plaintiff was 
prejudiced in not being allowed toadduce 
evidence. The house was admittedly let 
out for rent. As I intend to send back 
- the matter of the applicability of s. 4, Par- 
tition Act, fora finding (though my view 
is that defendant No.3 cannot take ad- 
vantage of the section having lost her 
share of ownership in the property). I do 
‘not wish to say anything on the legal aspect 
‘which might prejudice a finding on the 
question as to whether this is the dwelling 
house of an undivided family, butI may 
say that I have been shown no case 
where a house belonging to an undivided 
family which is entirely let out for rent 
has been held to be a dwelling house 
‘within the meaning of s. 4. No doubt cer- 
tain expressions in Khirode Chandra Ghose 
-y. Savoda Prosad 7 Ind. Cas. 436 (4). at 
‘the bottom of p. 440* and in Vaman v. 
Vasudev (5), which lay down that it is 
possession and not océupation that gives 
the right under s. 4, have been quoted 
to support the position that itis immate- 
rial that the house hus been let cut for 
rent. In the first of these cases the house 
was occupied by the family and the ques- 
tion arose as to whether members of the 
undivided family could claim the benefit 
of the section if they did not habitually 
reside there. It was in that connection 
that the dictum was pronounced. In Vaman 
v. Vasudev (5), a certain member of the 
family, who continued to occupy the house 
notwithstanding changes in cwnership, 
claimed the benefit of the section. It wa, 


(3) A I R1928 Oal. 539; 109 Ind. Oas. 67. 
(4) 7 Ind. Cas. 436. 
(5) 23 B 73. 


` *Page of 7 Ind, Oas.—[Ed.] 
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held that he could not do sO ,a8 it was 
ownership and not occupation which gave 
the right. I donot wish, however, to give 
any final decision on the matter for the 
reasons stated above, but neither of these 
vases is direct authority for the proposi 
tion that for that purpose of s. 4,a house 
is still a dwelling house of an undivided 
family though rented out to other people. 
There are two cther questions which are 
mixed questions of fact and law as regards 
the alienation by defendant No.4 to her 
brother-in-law, defendant No. 5, and an alie- 
nation to a complete stranger, a Hindu, 
defendant No. 2. On these points the learn- 


ed Appellate Judge merely says : 

“It was the contention of defendant No, 4 that 
the sale of her share to defendant No, 5 was only 
nominal.” 


He does not say that he finds it as a 
fact to have been nominal and there is 
no evidence aboutit. It was argued that 
under the decision in Khirode Chandra 
Ghose v. Saroda Prosad, 7 Ind. Cas. 436 (4), 
a son-in-law may be a member of a family 


- if he comes and lives in one house under 


one head and one management. Whether 
that would cover the case of a son-in-law 
who does not reside in the house for which 
the privilege under s. 4, is claimed, such 
house being let out entirely for rent to 
others, is a matter on which no authority 
has’ been quoted and which remains open. 
Defendant No. 2 is admittedly a stranger 
being a Hindu and on this point the 
learned Subordinate Judge says: “the sale 


of defendant No. 1s share to defendant 


No. 2 was found to be invalid.” It is ad- 
mitted that there is no evidence or finding 
about this in the present suit. I now come 
to the point which necessitates remanding 
the appealfor a finding as to whether this 
is adwelling house belonging to an un- 
divided family. It arises from the claim 
for mesne profits and this depends on 
whether s. 44, Transfer of Property Act, is 
applicable whichagain depends on whether 
the house can be considered a dwelling 
house belonging to an undivided family. 
The suit will, therefore, have to go back 
to the lower Appellate Court for a finding 
as to whether this is a dwelling house 
belonging to an undivided family within 
the meaning of s. 44, Transfer of Property 


A memorandum of objections has been 

filed by respondent No. 11. Heis a pur- 
chasér of part of the site from the plaint- 
iff and his case is identical with that o- 
the ‘plaintiff excepting in the matter o 
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mesne profits which he does not claim. 
As I have held that s. 4, Partition Act, can- 
not be availed of hy defendant No. 3, it 
follows that the memorandum of objec- 
tions of defendant No. 11 must be- allow- 
ed without costs and he must be decreed. 
partition and possession of the site pur- 
chased by him. * Both sides will be at liber- 
ty to adduce evidence. Time for finding 
three months afler the re-opening of the 
lower A ppellate Court. Objections 10 days. 


In compliance with the order contained 


in the above judgment herein, the Sub- 


ordinate Judge of Guntur submitted the 
following 


Finding.— The issue is : 

“Whether the suit house is a dwelling houso be- 
longing to an andivided family within the mean~ 
ing of s, 44, Transfer of Property Act ?” 

I find that the suit property consists of 
two dwelling houses belonging to an un- 
divided family within the meaning of 
s. 44, Transfer of Property Act. . 


This: second Appeal coming on for final 
hearing after the return of the abovesaid 
finding of the lower Court, the Court de- 
livered the following 


Judgment.—The lower Court has now 
submitted its finding on the issue referred 


to it namely : 
“Whether the suit house is a dwelling house be- 


longing to an unadividel family within the mean-- 


ing of s. 44, Transfer of Property Act.” 

[ts finding is that it is such a house. As 
regards the facts to which the law is to be 
applied, it finds that the only poseession 
which defendants Nos. 3 and 5 had after the 
death of Nabi Biin 1917 of the suit house, 
was through tenants, that defendant No. 5 
‘is going behind his pleadings in adducing 
evidence about personal possession, that 
‘defendant No. 7 has failed to prove his 
plea that he was in possession of the suit 
house as care-taker and water-carrier, and 
it finds that as a matter of fact defendant 
No. l with defendants Nos. 3—5 lived in 


the Police-lines till February 20, 1924. The | 


learned Sub-Judge further finds that the 
shed was really a second dwelling house 
which was let out from time to time by de- 
fendant No.5 who never occupied it. 


As regards these findings of fact thpre 
are really no objections urged before me 


though the learned Advccate for the appel-. 


lant argues that it isa new case that there 
were two houses. In view, however, of the 


legal view which the lower Court has taken. 


and with which for reasons to be given 
presently I find myself in agreement, if 
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does not really matter whether there were 
two houses in the compound or only one. I 
am not prepared to say that in either case 
the compound was not required for the 
enjoyment of the property. The more im- 
portant question is the legal one whether. 
the facts being so, the house and the shed 
(or the two houses as the case may be) fall 
under the definition of “dwelling: house 
belonging to an undivided family” mention- 
ed ins. 44, cl.2, Transfer of Property Act. 

The only case quoted to- the lower Court 
not mentioned before me already is Pakiya 
Biv. Adher Chandra Nath (6), where it 
was held that the requirements of s. 44, are 
satisfied if it is shown that the house is an 
undivided house and that occasionally the 
members of the family reside in the house. 
It is unnecessary to constitute an undivided 
family for the purpose of s. 44 that the 
members of the family should have con- 
stantiy resided in the dwelling house, nor 
ig it necessary that they should.ba joint in 
mess. This does not cover the point in 
‘question here which is whether the section 
will apply or not when the whole house is 
let out for rent and the family does not 
reside in it at all. One would have thought 
such cases must frequently have arisen 
yet no authority on the point is apparently 
forthcoming. I will now quote what the 


‘learned Sub-Judge says as to the law : 


“Mr. Nagabhushanam for plaintiff asks where is 
the undivided family when every sharer had alienated 
his share. There is no evidence that all the sharers 
sold away their shares and if he means that alienation 
would effect a division, I am unable to agree,” 


On both these matters, I think the learned 
Sub-Judge is perfectly right. Then he 
proceeds to discuss the applicability ofs. 44, 
in other respects, and, after saying that the 
only new case quoted in Pakija Bi v. Adher 
Chandra Nath (6);-remarks : 

“I have stated that the leases were at no time for 
a fixed term. ‘he lessor did not deprive himself of 
the power of entering into possession at the end of 
a month of the tenancy.” 

On this point [ am doubtful if it makes 
any difference for what length of period the 
leases were. Of course, if the undivided 
members of the family had been occasionale 
ly occupying the house that would settle 
the matter under the decision Pakija Bi v. 
Adher Chandra Nath (6) quoted. I do not 
seo how a Oourt could construe the section 
on the basis merely of the terms of the 


"leases. Mr. Raghava Rao for the respon- 


dents frankly conceded that in his view of 
the section if an undivided family owned 


(6) A I R 1929 Oal. 231; 118 Iud, Oas, 574; Ind, Rul, 
(1929) Cal. 670. — ~ 
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quite a lot of dwelling house property, 
which they rented out, s. 44 would apply to 
the purchaser of a share of any one of such 
houses, and that is I think the only logical 
standpoint if it be held that s. 44 
applies. Then thelearned Sub-J udge pro- 
ceeds : 

“A house would be a dwelling house so long as 
somebody lives in it, whether it is the owner or 
his tenant, and it seems to me that to insist that 
some number of the undivided family should be 
dwelling in the house would be to put far too 
narrow a construction on the terms of the section 


for which no justification has been pointed out to 
me." . 


It is argued for the appellant that the 
whole purpose of this proviso is to prevent 
the purchaser of a share of an undivided 
member in the family dwelling house in- 
truding himself on the privacy of the family. 
Gour’s Commentary on the section ig quoted 
where he says : 

“The proviso did not find a place in the Bill of 
1879, but was subsequently added by the Select 
Committee with a view to prevent a stranger from 
claiming joint possession of a family dwelling house, 
In cases determined before the Act it was held that 
according to the law as administered in Bengal, the 
purchaser at a Court sale of the rights of one member, 
may be entitled to be put into physical possession 
even of a. part of the family house, which could only 
be obviated by purchase of the right by the other 
members at the sale, or by a suit for partition, The 
inconvenience and inequity of permitting a stranger 
to intrude himsslf upon the privacy of a joint 
Hindu or Muhammadan family residence was mani- 
fest and the proviso was accordingly necessary." 


But itis a cardinal principle of interpret- 
ation of statutes that we must first look to 
the wordsof the statute itself and if these 
words are plain, it is not permissible to 
consider what was the intention of the 
statute, or its previous history of the law. 
Now the first pointto be noted is that the 
section does not speak of “a family dwell- 
ing house” though from the commentary 
'-quoted one might almost suppose that it did. 

Nor does it say that the “dwelling house” 
must be occupied either permanently or 
even cccasionally by the undivided family. 
The word “dwelling house” has a perfectly 
well-known and plain meaning and does 
not necessarily connote a dwelling house 
occupied by an undivided’ family, who also 
own it. Tne Legislature might quite easily 
have used the term “family dwelling house" 
if it had wished to do so, but it contented 
itself with the simple word « dwelling house." 
So also the words “belonging to an undi- 
vided family” are quite unqualified and 
do not per se at all import that the house 


must be occupied permanently, or even. 


temporarily, by the undivided fami 


ly. 
The only two 


requisites laid down in the 
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proviso are: (1) that the house myst be a 

‘dwelling house” (2) that it must belong to 
an undivided family. Both these requisites 
are satisfied in this case. Ifthe Legislature 
has made the proviso. wider than the re- 
medy, it intended to supply that is a matter 
for amending the proviso. » The Court must 
take the words of the proviso in their plain 
Sense at it finds them and cannot limit- 
their meaning on account of any supposed 
intention of the Legislature in making the 
proviso. I must, therefore, agree with the 
lower Court that this house and shed or two 
houses (whichever the case may be) area 
“dwelling house” or “dwelling houses be- 
longing to an undivided family within the 
meaning of this section. Appellant is not, 


therefore, entitled to mesne profits. 


After the finding was received, it was 
sought to argue that he was entitled to an 
account and to get his share of the rents. 
In the first place this was never advanced 
in the appeal memo. nor in arguing the 
appeal, The words I used in sending down 
for a finding show clearly that I found the 
claim to mesne profits to depend on the 
suit property not falling under the proviso. 
In any case there is, I consider, no substance 
in the’ contention. The cases quoted in 
Watson & Co. v. Ramchand Dutt (7) and 
Yerukola v. Yerukola (8), were cases of 
tenants incommon. Appellant is only a 
transferee from a joint tenant and admit- 
tedly the question of ouster does not come 
in as there is no allegation of any such 
thing. The result is that the appeal of the 
plaintiff is allowed with reference to his 
prayer for partition and recovery of 23/48th 
of the suit property, but his claim to mesne 
Profits is disallowed. There will be a preli- 
minary decree for partition of the property. 
Appellant will recover costs in this and the 
lower Court in sofar as he has sueceeded 
and pay them in so far as he has failed. 


AD. Order accordingly. 


(7) 18 C 10; 17 I A 110; 5 Sar, 535(P O). 
(8) A TR 1922 Mad 150; 71 Ind. Cag. 177; 45M 648; 


(1922) M W N 215; 30M LT 279;42M L J 507; 15 L 
W 595, 


Sessions Judge, Gujranwala, 
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st LAHORE HIGH COURT 
Criminal Appeal No. 1005 of 1936 
November 9, 1936 
ABDUL RASHID, J. 
SARDARI LAL—Convict —AppsLuant 
teTSUS . 
HM PEROR—Opposits Party 

Penal Code (Act XLV of 1860), s. 100 —Squeezing 
of. testicles of accused by deceased—Accused picking 
up-knife lying nearby and giving blows to deceased— 
Case, if fails under s, 100. 

During a quarrel the deceased caught hold of the 
testicles ofthe accused and pressed them hard as a 
result of which the accused losing his self-control, 
struck the deceased two blows with knife lying 
nearby ; 

Heid, that the squeezing of testicles could result 
in death and that, therefore, the case fell under s. 100, 
Penal Code, inasmuch as it could be said that the 


„accused had apprehension of deathor grievous hurt. 


Queen-Emopress v. Kalyani (1), relied on. 

Cr. A. from anorder of the Additional 
dated July 
31, 1936. 

Messr® Bhagat Ram Puri and Charanjit 
Lal, for the Appellant. 

Mr. Basant Krishan, for the Government 
Advocate, for the Crown. 


Judgment.—The appellant Sardari Lal 
has been sentenced toseven years’ rigo- 
rous imprisonment under the provisions of 
s. 304, Part 1, Indian Penal Code. He has 
preferred an appeal to this Court through 
Mr. B. R. Puri. Sardari Lal, appellant, 
was an uncle of Chaman Lal, deceased. A 
number of disputes had arisen between 
Sardari Lal on the one side and Chaman 
Lal deceased on the other. Shortly before 
the present occurrence, which took place 
on the evening of May13, 1936, Sardari 
Lal had filed acriminal complaint under 
s9. 451 and 379, Indian Penal Code, against 
Chaman Lal and others. The next date of 


, hearing in this case was May 14, 1936. The 


case for the prosecution is that on the even- 
ing of May 13, Tara Chand, Chaman Lal 
deceased, Sardari Lal, witness, Charan Das, 
Ram Lal and Imam Shah were sitting near 
a well inthe Mandi of Wazirabad when 
Ganda Mal, barber, came there from the 
shop of Sardari Lal, appellant. He told 
these personsthat the appellant had got a 
knife prepared in order to attack them. Tara 
Chand replied that they were not afraid of 
the appellant as every one was destined 
to die one day. Sardari Lal,. appellant, 
overheard this talk from some distance, 
rushed to the place where the complainant's 
party was sitting and immediately attacked 
Chaman Lal. Chaman Lal was stabbed 
and ultimately died asa result of an injury 
which had pierced his lung. Some injuries 
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were also caused to Ram Lal and Charan 
Das who tried to rescue the deceased. Imam 
Shah managed to snatch away the knife 
from the appellant. Tara Chand went to 
the Police station and lodged the first in- 
formation report at 7 P. M. 

The appellant put forward a rival ver- 
sion in Court. He stated that on the day 
of occurrence Lachhman Das and Mulkh 
Raj came to himand told him that Tara 
Chand and Chaman Lal desired him to 
withdraw the criminal complaint that he 
had filed against them. He told Lachhman 
Das and Mulkh Raj that he was not pre- 
pared to accede to their wishes. In the 
evening Tara Chand came there with a 
similar request and the appellant again 
refused to withdraw the criminal com- 
plaint. This led to an altercation between 
Tara Chand and the. appellant. There- 
upon Tara Chand hit the appellant with a 
dot and then both of them started to grap- 
ple with each other. Meanwhile Chaman 
Lal came running towards him armed 
with a knife. Ohaman Lal fell down and 
the knife dropped out of his hand. The 
appellant picked up the knife. Chaman 
Lal, thereupon caught hold of his testicles 
and pressed them hard. He lost control of 
himself and struck the deceased two blows 
with the knife that he had picked up. As 
the appellant and the deceased are nearly 
related to each other, several witnesses for 
the prosecution appear to have been won 
over. The fact, however, remains that 
during the course of the committal proceed- 
ings and at the trial. several of the pro- 
secution witnesses supported the defence 
or 
partially. 

The learned Sessions Judge has disco- 
vered several unsatisfactory features in 
the evidence of the prosecution witnesses. 
After a great deal of hesitation, however, 
he has placed reliance on the statements 
of Charan Das, Ram Lal and Imam Shah. 
Charan Das no doubt supported the prose- 
cution casein his examination-in-chief at 
the trial. ‘In cross-examination, however, 
he stated that he went to the spot on 
hearing the shrieks of the accused: Chae 
man Lal, deceased, was grappling with 
the accused and was holding his testicles. 
He was thus bending down when he was 
struck by the accused. The incident took 
place at a distance of two or three kamas 
from the shop of Sardari Lal, accused. The 
admissions made by this witness are very 
significant as he appears to be a disinterest- 
ed person. There is no indication on the 
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record that he is related to the parties or 
that he is-inclined to favour the accused for 
‘any other reason. The learned Sessions 
Judge has observed in his judgment that 
so far as Rm Lalis concerned, he has made 
contradictory statements regarding the 
origin of the fight. In tbe Court of the 
Committing Magistrate he supported the 
version of facts given in the first informa- 
tion report while in the Court of the Ses- 
sions Judge he supported the defence ver- 
gion toa certain extent. The statement of 
Imam Shah is also open to the same objec- 
tions as that of Ram Lal. 

After examining the entire evidence on 
‘the record, Lam of the opinion that Cha- 
ran Das is the only prosecution witness on 
‘whom any reliance can be placed in tkis 
ease. His evidence establishes that the 
appellant was screaming while his testicles 
were being pressed by the deceased, and 
that it was after he had started scream- 
ing that he stabbed Chaman Lal deceased. 
The learned Sessions Judge has made the 
following observation in his judgment : 

“In these circumstances and specially because 
the prosecution witnesses have shownextreme un- 
willingness to disclose the manner in which the 
fight originated. I feel I am Justified in conclud- 
ing that the accused had some right of private 
defence which in killing the deceased he has cer- 
tainly considerably exceeded. There is nothing to 
show that he had any apprehension of death or 


‘evous hurt and consequently hie case cannot by 
aay atretch of imagination fall under s. 100, Indian 


Penal Code.” i ! 
Squeezing of testicles can result in 


death. A case of this tpye is reported in 
Queen-Empress v. K alyani (1). It cannot, 
therefore, be said that the appellant had 
no apprehension of death or grievous hurt 
while his testicles were being pressed by 
the deceased. For the reasons given above 
‘I accept this appeal and acquit the appeal- 
ac Appeal allowed. 
(1) 19 M 356; 1 Weir 313. 
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CALCUTTA HIGH COURT 
Criminal Appeal No. 959 of 1935 
and 
Criminal Revisions Nos. 1274 and 
1275 of 1935 
April 29,1936 
CUNLIFFE AND HENDERSON, Jd. 
KALI KUMAR MITTER—PETITIONER 
. versus 
EMPEROR Oram a i 
imi rocedure Code ct o: , ss, 404, 
joes ppl Buh of—Law AE Bewene, 
of siz, months’ rigorous 
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Presidency Magistrate—Co-accused bound over unde: 
s. 562—A ppeal, if lies. e 

The right of appeal in criminal matters is a statu- 
tory one, and is primarily governed by s.:40! which 
forms the commencement of Chap. XXXI, Criminas 
Procedure Code. 

No appeal lies as provided by s. 411 from a sentence 
of six months’ rigorous imprisonment passed by a 
Presidency Magistrate. Neither s. 407 nor s. 408 
has any application to an order made by a Presi- 
dency Magistrate. Appeals in such cases are pres- 
cribed by s. 41L. There is no provision for an 
appeal against an order under s.562, evenifin such 
a case a co-accused is bound over under g. 562, 


Bahadur Molla v. Ismail (1), distinguished. 


Mr. Dinesh Chandra Roy, for the Peti- 
tioner. ` 

Messrs. Khundkar and Anil Chandra 
Roy Chowdhury, for the Crown. 

Cunliffe, J—A preliminary objection 
which we consider to be well founded is 
taken by the Crown here against the 
competence of this appeal. It is preferred 
by one Kali Kumar Mitter against a sen- 
tence of six months’ rigorous imprisonment 
passed on him by one of the Presidency 
Magistrates for an offence of conspiracy 
io cheat, under ss. 420 and 120-B of the 
Code read together. The right of appeal 
in criminal matters is a statutory one, 
and is primarily governed by that first 
s. 404 which forms the commencement of 
Chap. XXXI, Criminal Procedure Code, 
which is headed: ‘Of Appeal, Reference 
and Revision.” Section 40 is in these 
ferms : 

“No appeal shall lie from any judgment or order 
of a Criminal Court except as provided for by this 


Code or by any other law for the time being in 
force.” 

Turning further on in the chapter, we 
come to s. 411, the section appropriate to 
this particular conviction. Section 411 is in 
these terms : 

“Any person convicted on a trial held by a 
Presidency Magistrate may appeal to the High 
Court, if the Magistrate has sentenced him to 
imprisonment for a term exceeding six months 
or to fine exceeding Rs. 200.” 


No other section that I know of in the 
appeal reference and revision chapter of 
the Code can rightly be considered as 
being appropriate from the point of view 
of procedure, to this conviction and sen- 
tence before us now. Reliance was placed 
upon the circumstances that a co-consDira- 
tor of the present appellant was the sub- 
ject of an order under s. 562 of the Code, 
that section which deals with the binding 
over of first offenders. And it was con- 
tended that because there is a decision of 
a Bench of this Court that_an order under 
s. 562 is an appealable order, therefore 
the right of the eo-conspirator, who was 
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-the subject of this direction as a classified 
first offender, ought to attract the same 
right of appeal to the present appellant. 
That argument is based upon the wording 
of gs. 415-A of the Code which runs as 
follows : 

“Notwithstanding anything contained in this 
- chapter, when more persons than one are convicted 
in one trial, and an appealable judgment or order 
has been passed in respect of any such persons 
all or any of the persons convicted at such a trial 
shall have a right of appeal.” 


The decision to which I have just made 
reference is to be found in the case in 
- Bahadur Molla v. Ismail (1). There it is 
held that an appeal lies under s. 407 and 
s. 408, Criminal Procedure Code, from an 
order passed under s. 562, and that the 
restrictions imposed on ss. 413, 414 and 415 
‘do not apply to such orders. The appeal 
there was fromthe District. The learned 
Judges there seem to have followed a case 
decided in the old Chief Court of Lower 
-Burma and three other cases, all of which 
I think, I am right in saying also dealt 
-with appeals from the decisions of Magis- 
trates in the muffasil. But it may be 
remarked that whatever views were express- 
ed in this judgment, no attempt was 
made to deal with the specific circumstance, 
which of course did not arise there, of a 
conviction and sentence under s. 411. It 
‘seems to me that these cases can be distingu- 
ished in their circumstances of the case 
before us now, and for these reasons we 
propose to uphold the. contention of the 
Crown that tLis case is not appealable in 
law under the Code. Such a decision, 
however, will not prevent us from consi- 
dering any rights the unsuccessful appel- 
‘lant here may possibly have in revision and 
when my learned brother has delivered 
the judgment, we shall take up the question 
of granting a rule which is still open to 
the learned Advocate, who appears for the 
appellant. Accordingly the appeal is dis- 
missed. 

Henderson, J—I .agree. It never was 
and could not be contended that the sen- 
tence impcsed upon the appellant was 
appealable. The contention however made 
on this behalf is that he has a right of 
appeal, in view of the provisions of 
s. 415-A of the Code. The solution of 
that question depends upon whether the 
co-accused had a right of appeal against 
an order directing him to be released on 
the execution of a bond under the provi- 
sions of s. 562 of the Code. eMr. Roy 


: (1, 52 0 463; AIR 1925 Cal. 329; 85 Ind.Cas, 135; 
410 L J.45; 290 W N15]; 26 Cr. L J 455. 
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candidly conceded that there is no section 


in the Code which specifically provides for 
such a right of appeal. I should have 
thought that in such circumstances s. 404. 
would have by its very terms been deci- 
sive. Reliance was, however, placed on the 
decision reported in Bahadur Molla v. 
Ismail (1), and we were asked to follow 
that decision. All I desire to say at pre- 
sent is that that decision has no application 
to the present cases. That decision is to the 
effect that ss. 407 and 408 givea right of 
appeal incase of this kind. It is, therefore, 
sufficient to say that neither of those sections 
has any application to an order made by a 
Presidency Magistrate. Appeals in such 
cases are prescribed by s. 411. There is 
no provision for an appeal against an 
order under s. 562 and I am, therefore. 
of opinion that the present appeal is 
incompetent. 
Revision Cases Nos. 1274. 
and 1275 of 1935. 

Cunliffe, J.—Having upheld the con» 
tention of the Crown here that no appeal 
lay in the circumstances of this conviction 
and sentence, we have had to consider the 
question of revision, and we thought it 
best in the interest of the accused and 
generally that we should dispense with 
the formalities of considering the prelimi- 
nary issue of the rule nisi, and approach 
the matter from the final standpoint. 
It has been urged upon us that there was 
an illegality in the charges here. We 
reject that contention. It has been most 
strongly urged upon us that this is a case 
in which the powers of the Court should 
be exercised in the petitioner's favour by 
substituting a binding over as a first 
offender order, for the sentence and con- 
viction, That would be under the provi 
sions cf s. 562 of the Code. And it may 
be noted that the petitioner co-conspirator 
was dealt with in this way by the trial 
Court. We regret in the circumstances of 
this particular case that we are unable to 
‘bring the petitioner within the ambit of 
s. 962. All that we can do for him is to 
direct that the two sentences passed upon 
him respectively of six months and three 
months should not run consecutively but 
concurrently. We make this alteration 
because we are, by no means, satisfied that 
in reality he has not been tried for the 
same offence twice over. That will then 
be the order of the Cout upon the rules, 
We shall make therules absolute to that 
extent only. Perhaps I ought more strictly 
to say that that is our order in the appli 
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cations for revision because ‘in fact there 
were no rules granted. he petitioner 
must surrender to his bail and serve out 
his sentence. 
Henders<n,J.—I agree. 
Appeal dismisse d. 


N. Rule partly made absolute. 
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ALLAHABAD HIGH COURT 
Execution First Civ l Appeal No. 515 of 
1 


February 5, 1937 
Bennet, J. 
Lala J WALA PRASAD —APPELLANT 
VETSUS 
Thakur DWARKA DHISHJI MAHARAJ 


— RESPONDENT 

Civil Procedure Code (Act V of 1908), s. 41—Trans- 
fer of decree to another Court for execution—Attach- 
ment by transferee Court — Objection by judgment- 
debtor before transferee Court dismissed ~—~Appeal to 
High Court—Record sent to High Court with order 
that case be filed and that attachment should continue 
and future proceedings would be continued in same 
way—Certificate under s.41 sent to transferring 
: Court—Copy of decreenot sent—Appeal dismi3sed— 
Transferee Court, held, could proceed with execu- 


ton. 

The Court in Muttra transferred a decree pissed by 
it under the provisions of s. 39 and O. XXI, r. 6, etc., 
for execution to Aligarh Court and there — was at- 
tachment of certain property of the judgment- 
debtor by the Court at Aligarh and the judgment- 
- debtor made an objection to that attachment, and 
the Aligarh Court dismissed the objection of the 
judgment-debtor. The jadgment-debtor filed an 
appeal in the High Gourt, and an application was 
made forthe record to be sent to the High Oourt. 
The Aligarh Court passed an order that the record 
should be sent to the High Court and as the execu- 
tion proceeding was pending for over a year the case 
should be filed and the attachment should remain 
and future proceedings would be continued in the 
game way. Later,the Aligarh Oourt sent a certificate 
to the Muttra Court under a, 41, but no copy of 
decree was sent. The appeal having been dismiss- 
ed the Aligarh Court proceeded with the execu- 


on : 
0 Held, that asthe copy of the decreeremained in 
the Aligarh Court, the Aligarh Court had jurisdic- 
tion to continue the execution proceedings and that as 
it stated thatthe proceedings should begin again in 
continuation of the previous proceedings, the Court 
intended to retain jurisdiction. Maharajah of 
Bobbili v. Sri Raja Narasaraju Peda (2), followed, 
Abda Begam v. Muzaffar Husain Khan (3), referred 


to. l 
i Mr. Vishwa Mitra, for the Appellant. 


Mr. P. L. Banerji, for the Respondent. 

Judgment.—This is an execution first 
appeal by a judgment-debtor against an 
order of the Civil Judge of Aligarh. The 
claim of the judgment-debtor is that the 
Aligarh Court has no jurisdiction in execu- 
tion proceedings. of a decree which was 
passed by a Court in Muttra. The Court 
in Muttra transferred this decree under 


e 
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the provisions of s. 39 and, O. XXI, T. 6, ete. 
The transfer was made in 1933, and there 
was attachment of certain property of the 
judgment-debtor by the Court at Aligarh 
and the judgment-debtor made an objection 
to that attachment, and on January 6, 
1934, the Aligarh Court dismissed the ob- 
jection of the judgment-debtor. The judg- 
ment-debtor filed an appeal in the High 
Court, and an application was made for the 
record to be sent to the High Court. On 
May 19, 1934, the Aligarh Court passed an 
order that the record should be sent to the 
High Court and asthe execution proceed- 
ing was pending for over a year the case 
should be filed and the attachment should 
remain and future proceedings would be 
continued in the same way. Later, on 
July 19, 1934, the Aligarh Court sent a cer- 
tificate tothe Muttra Court, which has not 
been produced. It is stated, however, that 
this certificate is one under s. 41, Civil 
Procedure Code, which provides as fol- 


lows: 


“The Court to which a decree is sent for exe- 
cution shall certify to the Court which passed it 
the fact of such execution, or where the former 
Court fails to execute the same, the circumstances 
attending such failure.” 


The terms of the certificate are not 
known. The High Court dismissed the 
appeal of the judgment-debtor and the. 
record was returned to Aligarh, and the 
Aligarh Court has held that it is entitled 
to proceed with the execution of the decree. 
The judgment-debtor contends that once 
the certificate had been sent by the Aligarh 
Court to the Muttra Gourt, the Aligarh 
Court had ceased to have any jurisdiction 
In support of this 
contention learned Counsel for the judg- 
ment-debtor appellant referred to the case 
in Shiam Lal v. Koerpal (1). That was a 
case by a learned Single Judge of this 
Court and he based his decision on the 
Privv Council ruling reported in Maharajah 
of Bobbili v. Sri Raju Narasaraju Peda 
(2). In that case there had been a transfer 
of a decree from the District Judge to the 
Court of a Munsif for execution, and their 
Lordships held that the Court of the 
Munsif had jurisdiction to entertain a 
subsequent application for execution under 
the following circumstances expressed on 


(1) AIR 1925 All. 179; 85 Ind. Cas, 390; 22A L J 
1039; L R 6 A 28 Civ. 

(2) 14 A L J 1129; 36 Ind. Oas. 682; AIR 1916P O 
16; 43 I A238; 39 M 640; 31M LJ 300; 18 Bom. L R 
909; 20 M L T 472; 24 OL J 4738; 4 L W 558; (1916) 2 
M W N 541; 21 O W N 162; 1 P L W 26 (P 0). 
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‘pp. 1136 and 113. *; 

“Ag thé decree of April 5, 1{04, had by an order 
of the Couft of the District Judge been sent on 
September 30, 190i, to the Court of the Munsif of 
Parvatipur for execution by the latter Court, and 
as the copy of the decree with the non-satisfaction 
certificate was not returned to the Court of the 
District Judge until August 3, 1910.. their 
Lordships are satisfied that when the petition of 
December 13, 1907, was presented to the Court of 
the District Judge that Court was not the proper 
Court to which the application to execute the decree 


by sale of the immovable property which had - 


been attached by the Court of the Munsif, should 
have been made, and that the proper Couit to 
‘which that application should have been made was 
the Court of the Munsif of Parvatipur, as that 
was the Court whose duty it then was to exe- 
cute the decree so far as it could be executed by 
that Court.” 


Now it will be -noticed that their Lord- 
‘ships laid down that the jurisdiction in 
execution of the Munsif continued until a 
copy of the decres with the non-satisfaction 
Certificate was returned. Learned Counsel 
desires to leave out the words referring to 
the copy of the decree and to argue that 
the jurisdiction of the Munsif would termi- 
nate when the non-satisfaction certificate 
was returned. As their Lordships have 
laid down that both things have to be 
returned before jurisdiction terminates, I 
consider that I am bound to follow the 
dictum of their Lordships of the Privy 
Council and to hold in the present case 
that asthe copy of tbe decree remained in 
the Aligarh Court the Aligarh Court had 
jurisdiction. The ruling of the learned 
Single Judge of this Court in Shiam Lal 
v. Koerpal (1), does not state- whether the 
copy of the decree had been returned by 
the Court in addition to that Court sending 
the certificate. Itis difficult, therefore, to 
know exactly what had happened in the 
case which was the subject of that ruling; 
but in no part of that ruling does the 
learned Single Judge purport to distinguish 
the ruling of their Lordships of the Privy 
Council, but he applies that ruling and 
refers to the fact. that in that ruling the 
copy of the decree and the certificate 
under s; 41 were both sent to the original 
Court. I presume, therefore, that in the 
case before him both these actions hud 
taken place, and that the copy of the 
decree’ had been returned in addition to 
the certificate. Now there are rules of 
this Court for this matter prescribed in 
the General Rules (Civil) of 19384, Vol. 1, 
Chap. IV. In this itis laid down that the 
execution file shall be returned to the 
Court by which the decree was sent for 


*Pages of 14 A L J.—[Hd.] oO 
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execution in the following Gases: (a) when 
the decree has been executed, wholly or in 
part, by the Court to which it has been 
sent; (b) when the decree is found for any 
reason to be incapable of execution; or 
(c) if no application is made for execution 
after the expiry of one year from the date 
on which the decree was received. None 
of these conditions existed in the present 
case and, therefore, there was no reason for 
the Aligarh Court to return the decree and 
it did not do so. Sub rule (3) provided as 
follows: | 

“In the case of a decree transferred for execution 
from a Court not subordinate to the High Court, 
the record of the execution proceedings shall be 
retained and filed in the Court which received the 
decree for execution, the result of the proceedings 
being certified to the other Court as required by 
g. 41,” 


I understand that this means that the 
execution proceedings should be filed when 
proceedings have terminated and that it is 
then that the cerlificate under s. 41 should 
be sent to the original Court. Now the 
sending of a certificate, therefore, under 
s. 41 was premature in the present case 
and apparently the certificate was sent by 
an error. I.do not think under these 
circumstances that the sending of the 
certificate has any bearing on the point of 
jurisdiction. The Court obviously intended 
to retain jurisdiction. as it stated that the 


proceedings should begin again in continu- 


ation of the previous proceedings. This 
was in the order : of May 19, 1934. No 
case has been shown by the learned Counsel 
which would justify the argument which 
he has put forward. Learned Counsel for 
the respondent referred to the case in 
Abda Begam v. Muzaffar Husen Khan (3), 
for his contention that the Court below- 
had jurisdiction. Accordingly I see no 
reason to differ from the Court below and 
I hold that the Court below had jurisdic- 
tion and I dismiss this execution first 
appeal with costs, 


D. Appeal dismissed. 
(3) 20 A 129; A W N 1897, 218. 





CALCUTTA HIGH COURT 
Oriminal Appeal No. 66 of 1937 
April 21, 1937 
DEEBYSHIBE, O. J. AND HENDERSON, J. 
MANINDRA LAL DAS—APPELLANT 
versus 
EMPEROR—Oppositg PARTY 


Penal Code (Act XLV of 1860:, s. 300, Part IV 
—Applicability—Act dune deliberately—Part IV, if 
applies. 

The provision in the fourth part of s, 300, Penal 
Code, applies to a person who commits an act. of 
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nature referred to and has ho intention of causing an 
injury to any particular individual. Where the 
accused has deliberately fired shots at the deceased, 
this provision does not apply. 

Mr. Radhika Ranjan Guha, for tke Ap- 
pellant. 

Mr. D. N. Bhattacharjee, for the Crown. 

Henderson, J—The appellant is a Police 
Officer who was the guard of a Sub-Inspec- 
tor attached to the District Intelligence 
Branch in Barisal. He was carrying on 
an intrigue with a prostitute named Bimala. 
There can be no doubt that the jury ac- 
cepted her evidence that he shot her in 
three’ places with his revolver. There was 
also evidence to show that he was drunk 
at the time: He was placed on his trial on- 
charges under ss. 307 and 326, Indian Penal 
Code. The jury found him guilty under 
both. The only point taken on his behalf 
is that the learned Judge misdirected the . 
jury with regard to- the law relating to 
drunkenness. What he said was in these 


terms : z 

“Tf an act is donein a state of intoxication and 
that intoxication is voluntarily incurred, he is 
equally liable before the law as if he had done that 
act in a‘state of sobriety.” | 


Now, in my opinion, that direction is 
entirely inadequate as a Statement of the; 
law on the point. The learned Judge 
~ghould have toid the jury that, as far as 
knowledge was concerned, it must be taken 
that the -accused had the same knowledge’ 
ashe would have had if he had not been: 
intoxicated. There is; however, no such, 
presumption with regard to intention. The 
learned Judge should then have directed the 
jury that, if they were satisfied that he was, 
intoxicated at the time, they should take 
that fact and the other facts into consider- 
ation in determining whether they were 
satisfied that the intention alleged by the 
prosecution had been made out. This was 
not done and we really do not know upon 
what view of the facts the jury brought in 
a verdict of guilty under s.307. We have 
reached the conclusion that this failure to 
direct the jury properly has not led to any 
miscarriage of justice so far as the convic- 
tion under s. 326 is concerned. It wasnot 
necessary for the prosecution to establish 
any intention here. It was enough to show 
that the appellant knew that he was likely 
to cause grievous hurt. ‘In order to succeed 
on this point, therefore, Mr. Guha would 
have to satisfy us, that a properly instructed 
jury would be prepared to hold that a sober- 
man, who fired three shots into a woman,. 
would.not know that he was likely thereby 
to causé grieyous hurt. In my opinion it is 
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quite impossible to suppose that apy jury ` 
could come to such a conclusion. e We are 
not prepared to interfere with this convic- 
tion. 

The learned Deputy Legal Remembrancer’ 
attempted to support the conviction under 
s. 307 on the supposition that the case comes 
within the fourth part of ‘murder’ as de- 
fined in s8. 300. One difficulty in accépting 
this view is that the learned Judge read the 
whole of the section to the jury, and, as my 
Lord pointed out during the argument, we 
donot know upon what view of the facets 
they were led to take this to be a case of. 
altempted murder. In my opinion. the 
learned Judge ought not to have referred : 
to the fourth part of the section at all. The 
appellant fired three shots at the woman’ 
and hit her three times. Itis, therefore, 
quite clear that his action was deliberately 
aimed at her. In order to convict him of: 
murder the prosecution would have to 
establish one of the intentions set out in’ 
s. 300. Asexample, the fourth part of the 
section is to be found in Illus. (d): in my- 
opinion this provision applies to a person’ 
who commits an act of that nature and has 


no intention of causing an injury to any 


particular individual. in my opinion that: 
provision was never intended to apply to 
cases of this kind. If the prosecution case 
had been that the accused had no intention 
of causing any injury to this girl at all and’ 
that be was merely discharging his revolver. 
in a reckless manner, then this fourth part: 
of the section might apply; but on the 
evidence such a case would be quite un-' 
reasonable, We, therefore, set aside the’ 
conviction and the sentence passed under 
s. 307 ; but we maintain the conviction and- 
the. sentence under s. 326, Indian Penal’ - 
Code. With this modification the appeal | 
is dismissed. 
Derbyshire, C. J.—I agree. 
- N. - Appeal dismissed. 
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| ALLAHABAD HIGH COURT. f 
Lettsrs Patent Appeal No. 16 of 1986 ` 
. April 2, 1937 l 
SULAIMAN, U. J. AND BENNET, J. 

HIBA AHMAD—DEFENDANT—ÅPPELLANT 
versus 3. = 
Musammat RAM PIARI—P.tainTIre— 
—-RESPONDENT. _ j 
Crown Grants Act (XV of 1895), 8. 2—Scope— 
Defendant's family owning zemindari share since long 
before grant of remission of land revenue—Plaintiff- 
purchasing such share in Court auction—Defendant 
and plaintiff co-sharers in village—Suit by plaintiff 
for profitsGrant of remission for maintenance of 


family—-Transfer of Property Act (IV of 1882), 3, 10, 


1937 
whether applies—Grant held governed by Crown 
Grants Act—Sale of zemindari share held, not void — 
Defendant, hether entitledto deduction of revenue 
‘from share of profits. i 

Government in 1853 remitted revenue which the 
family of the defendant who owned certain zemin- 
dari share, had to pay on theirshare. Tho grant 
of remission was for themaintenance of the family 
from generation to generation. It was restricted in 
its enjoyment tothe family. The plaintiff who was 
a co-sharer with the defendant lambardar, purchas- 
ed the zemindari share belonging to the defendant 
in Court auction in the year 1924, and then brought 
a suit for his share of profits : 

Held, thatthe grant was governed by the Crown 
Grants Act, and not by the Transfer of Property Act: 

Held, also, that though from the nature of the 
grant it was not intended to be capable of transfer, 
it could not amount to a restriction in alienation 
within the meaning ofs. 10, Transfer of Property 
Act, as that Act was not applicable. Consequently 
the sale wasnot void, The share was not part of 
the grant as it had been held by the family of the 
defendant prior to the grant. Plaintiff got the 
share by auction sale but not the grant of the 
land revenue which remained with the defendant. 
Consequently, before paying the share of profits due 
to the plaintiff, the defendant was entitled to deduct 
the land sevenue granted to him. i 


L. P. A. against -the decree of Mr. 
Justice Thom, dated March 13, 1936. 

Mr. Mushtaq Ahmad, for the Appellant. 

F Mr: Harnandan Prasad, for the Respon- 
ent. 

Judgment.—This is a Letters Patent 
Appeal from a decree of a learned Single 
Judge ofthis Court dismissing the appeal 
of the defendant. The defendant is a 
lambardar and co-sharer and the -plaintiff 
as co-sharer brought a suit inthe Revenue 
Court for a share cf profits for three years 
and the Revenue Court decreed Rs. 73-12 
in favour of -the plaintiff and the appeal 
of the defendant to’ the Court below’ has 
been dismissed and the second appeal of 
the defendant to this Court has been dis- 


missed by the learned Single Judge. The 


claim of the defendant as argued before 
us was that the family of the defendant 
were the original owners of a zamindari 
share in this village and that in the year 
1853 Government remitted the revenue 
which the family had to pay on their 
share, In the written statement a plea 
was put forward that the plaintiff was not 
entitied to profits as the property had been 
given as maintenance tothe present and 
future generations of the defendant, The 
Courts below in the first instance did not 
‘refer to evidence produced by the defendant 
on the point, namely two documents Exs. B 
and ©. On the second appeal to this Court 
the learned Single Judge came tp the 
conclusion that this aspect of the question 
had not been dealt with and accordingly 
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he remanded. two issues a8 folloWS: 1. 
Was the remission of land revenue in 
favour of the defendant's ancestors in 1853 
a grant in respect of past services or pre- 
sent infirmities or as compassionate al- 
lowance? 2. Was the grant of 1853 a mere 
remission of revenue or was it a grant of: 
revenue ın perpetuity for the benetit of the 
grantee and his descendants? In remand 
the lower Appellate Court has come to 
findings on these issues in favour of the 
defendant. There is one document Ex. O, 
a certificate of revenue-free tenure per- 
manently released which refers to muafi 
nazrana of Rs. 40 per annum. There is 
another document Ex. B, a copy of an 
extract from the register of the demand of 
land revenue for the year 1867, which 
under the heading qism muajfi (character 
of the. revenue-free grant) states Madad 
mush daimi naslan.bad naslan (an aid to 
maintenance to be continued generation 
after generation), The Court stated : 

“My finding accordingly is that the concession 
relating to land revenue, whether it be a remission 
or a grant, was compassionate in character. It is 
clear, therefore, that this grant was, firstly, in per- 
petuity, and, secondly, for the benefit of the grantee 


and his descendants. As I have stated before, the 
circumstances seem to suggest that, when the grant 


was made in 1853, it was never contemplated that, 


the benefit regarding the land revenue would 


accrue to anyone diferent from the ‘person who’ 
possessed the land. In my opinion, therefore, what- 
ever the grant was, it was not a mere remission of. 


revenue, In view of Ex. B and the implications 
of the information which it embodies, my finding 
has tobe that the concession was a grant of revenus 


-iù perpetuity for the benefit of the grantee and hia’ 


descendants.” 


The Court also finds that the grant 
arose from an order of Government dated 
July 30, 1853, which was not produced but 
which was referred to in Ex. O of 1864, 
The origin of this revenue-free grant was 


. thus due to the Government of Agra pro- 
vince in the year 1853. The learned Single 


Judge, Thom, J.» considered the case from 

the following aspect only: 
“If, therefore, the remission of land revenue is 4 

pension within the meaning of ss. ll and 12, Pensions 

Act, the appeal must be allowed in part. .... The 
Bench of which I was a member, came to the con- 
clusion that remission of land revenue was not a 
pension within the meaning of the above-mentioned 
sections of the Pensions Act: Mumtaz Husain v, 
Brahmanand l). In, the result the appeal is dis- 
missed with costs.” i ; 

The ruling in question dealt with an 
altamgha or royal grant made ‘by Shah 
Alam, King of Delhi, in a firman stated to 
be of the year 1184 Hijri (765-66 A. D). 
The head-note is in error in quoting a term 
of that firman asthe Bench held that the 
copy of the firmad was not proved ànd that 


ne a nee 


a remap 
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the terms Wwêře; therefore, not known (p. 


` 


Act XV of 1895, s. > 2: 


163*),On p. 164* the Bench referred to s. 15, . “Nothing in the Transfer of Propertye Act, 1882, 


Bengal Regulation 37 of 1793, which.pro- 
vides: 

“Altamgha, ayma, and mudadmash grants areto 
be considered as hereditary tenures. These and other 
grants, which from the terms and nature of them 
may be hereditary and are declared valid by this 
Regulation, or which have been and may be cop- 
ferred by the British Government or by any of its 


" officers possessing competent authority to confirm 


them are declared transferable by gift, sale or 


otherwise. ... 

Moradabad, where that case arose, and 
Budaun, where the present case arose, 
were in the provinces ceded by the Nawab 
Vizier to the Companyin 101 and the 
above provision was applied by s. 15, 
Regulation 36 of 1803. Regulation 37 of 
1793,5. 2,stated: . 
“First Altamgha, jaghtre, ayma, — muddhudmaush 
or other badshahee grants for holding land exempt 
from the payment of revenue, made ‘previous to 
August 12, 1765, the date of the company's acces- 
sion to the dewanny, shall be deemed valid..... 
lf it shall be proved, to the satisfaction of the 
Court, that the grantee did not obtain possession of 
the land so granted previous to August 12, 1765. ... 
the grant shall not be deemed valid. In Reguula- 
tion 36 of 1803,s. 2 substitutes the date January 1, 


1801 for August 12, 1765”. _ 
_Ttis clear, therefore, that the provisions 


of these Regulations, on which the ruling. 
quoted by the’ learned Single Judge was 
based, can ‘have no: application whatever 
to the present case because (1) ‘The Regn- 
lations refer to grants previous to 1765 
and 1801- and the present grant was of 1853. 
2): The: Regulations refer only to grants 
by the King of Delhi and various Princes: 
before the time of the Company,’ whereas 
the grant in the present case was by the 
Government of Agra province. It is also 
to be noted that the ruling has no applica- 
tion because the ruling dealt with a case 
where the terms of the grant were held to 
be not proved, and in the present case 
the lower Appellate Court has held that 
the’ grant was for maintenance of the 
family of the grantes. Thé correct crite- 
rion to apply in the present case is the 
terms in.the grant. Tnere is nothing in 
jaw shown which would make the grant 
transferable merely because it is hereditary. 
No doubt.a transfer of property by a pri- 
vate person cannot be made witha condi- 
tion restricting alienation, for the condition 
will be void under s. 10, Trausfer of Proe- 
perty Act, Act IV of 1882. But that section 
does not apply toa grant by Government, 
as is set out in ‘the Crown, Grants Act,- 
- (1) 1936) A LI 161; 162 Ind. Cas. 56; AIR 1935 
All. 298;.1936 A L R 368; 8 R A 82l. 
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contained shall apply or be deemed ever to have 
applied to any grant or other transfer of land or. 
any interest therein heretobefore made or hereafter 
to be made by or on behalf of Her Majesty the 
Queen-Empress, her heirs or successors, or by or 
on behalf of the Secretary of State for India ‘in 
Council, ..” 

In the Transfer of Property Act, s. 6 
provides: 

(d) “An interest in property restricted in its enjoy- 
ment to the owner personally cannot be transferred 
by him. (dd) A right to future maintenance, in what- 
soever manner arising, secured or determined, cannot 
be transferred.” 


In the present case the lower Appellate 
Court has found that the grant was for 
maintenance of the grantee’s family from 
generation to generation (madad mash 
daimi naslan bad naslan). The right was, 
therefore restricted in its enjoyment to 
this family and it was for maintenance. 
These conditions show that the grant was 
not intended to be capable of transfer. 
The grant was, therefore, not capable of 
transfer to the plaintiff by the auction sale 
on July 21,1924. The zamindari-share was 
not part of the grant as the finding is that. 
the share had been held by the family of qe- 
fendant prior to the grant. The share 
passed to the plaintiff by the auction sale 
but not the grantof land revenue on the 
share, and the grant of land revenue, there- 
fore, remained with the defendant. In the 
present suit for profits the Courts below 
were wrong in granting’ the plaintiff a 
decree for Rs. 73-12-0, profits against the 
defendant, as the statement-of accounts 
Ex. A, on which that decree is based, does 
not make any deduction for the land 
revenue, and the defendant lambardar is 
entitled to deduct the land revenue granted 
to him before making payment of, the 
share of profits due to the plaintiff. i 

For these reasons we allow this Letters 
Patent Appeal and we grant the parties 
costs in proportion to whatever .will be 
their ultimate success or failure through- 
out. The case will be returned to the lower 
Appellate Court for amendment of ‘the. 


decree in accordance with our finding. 


That Court will ascertain the amount of 
land revenue to which the defendant is 
entitled on share of the plaintiff in ques- 
tion, and that amount will be deducted’ 
from the share of the profits due to the 
plaintiff from the defendant. Parties may. 
produce any further evidence in order to 
ascertain the land revenue on the share in 
dispute. 


D. Appèal allowed, 
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_,. LAHORE HIGH COURT - 
Civil Revigion Petition No. 419 of 1936 
ebruary 16, 1937 
ADDISON anp Din Monamman, JJ. 


CHANAN DAS —COREDITOR—PETITIONER . 


i versus 
GHULAM MOHAMMAD pestor NANAK 
CHAND AND OTHERS—CREDITORS— 
RESPONDENTS 


Punjab Relief of Indebtedness Act (VII of 1931), 
. 25, 9—Insolvency Court, if a Civil Court — “In 


espect of any such debt? in s.'25, meaning of—~ . 


pplication to Board under s. 9 brought to notice of 
nsolvency Court— Proceedings pending before it, if 
hould be suspended. 
Under the Insolvency Act it isthe Court of the 
istrict Judge which isthe primary Insolvency Court 


hough provision is made for a Subordinate Judge to . 


ə made such a Court. ‘The mere. fact that there is a 


pecial Act for insolvency, does not meanthat the. 


nsolvency Court is nota Civil Court. All that the 
solvency Act does in this respect is to determine 
he -Civil Court which shall hear insolvency peti- 


ions. . 
The words “in respect of any such debt” in s. 25, 
Punjab Relief of Indebtedness Act, mean in respect 
fany debt for the settlement of which application 
as been made to the Board. The insolvency applica- 
lon comes within the meaning of “other proceeding 
pending before a Civil Court in respect of any such 
debt". Consequently when an application is made 
to the Board under s. 9 and this is brought to the 
Insolvency Judge, under s, 25, the proceedings before 
the Insolvency. Court should be suspended. 


O. R. App. of an order of the District - 


Judge, Jhang. at Sargodha, dated March 9, 
1936, affirming that of the Insolvency 
Judge at Jhang, dated December 9, 1935. 

=. ORDER 


Jai Lal, J.—(December 3, 1936). Ghulam 
Muhammad made an application for being 
adjudicated an insolvent and the Official 


Receiver was appointed ad interim Receiver - 


of his property. Subsequently he made an 
application under s.9 of the Punjab Re- 
lief of Indebtedness Act to the Board ap- 
pointed for the area in which he resided 
or held land. The Board brought the 
matter to the notice of the Insolvency 
Judge in whose Court the application was 
pending and the ‘learned Judge suspended 
the proceeding acting under s. 25 of the 
Act. The petitioner, who is one of the 


creditors of Ghulam Muhammad, appealed — 


to the District Judge against the order 
suspending the insolvency proceedings, but 
the learned Judge dismissed. the appeal 
holding ‘that the proceedings had been 


rightly suspended. Oonsequently this 


petition forrevision has been presented in 
this Court. aa l 

The question which needs consideration 
is whether the proceedings in question can 


be suspended under s.25. The learned _ 


Counsel for the petitioner has contended 
| 170—5 & 6 


that, an Insolvency: Court- is not. a Civil 


Court and the proceedings: in .question are. 


not proceedings brought for the recovery of 


= a debt. With regard to the pending pro- 
_ ceedings, however, the qualification that 


they should be for the recovery of any debt 
does not apply; om the other hand ‘such 
debt? seems to me to mean a ‘debt for the: 
settlement of which an application has been 
made to the Board.’ I am inclined to the 
view that the conclusion of the learned 


District Judge is correct. But the matter- 


is an important one and there is no pre- 
vious decision on it. It has already arisen 
in a number of cases which have come to 
my notice and is likely to arise often after- 
wards. The matter is before me on revision 
A any order passed by me would be 
Anal. _ 


In view of the importance of the matter 
I refer the case for decision by a Division 
Bench.. 


Mr.J. L. Kapur, for the Petitioner. 

Judgment—Ghulam Muhammad ape 
-plied-to ba adjudicated an insolvent. Sub- 
sequently he made an application under 
s., 9 ofthe Punjab Relief of Indebtedness 
Act to the Board, appointed for the area 
in which he resided or held land, to effect 
a settlement between him and his creditors. 
This-was ‘brought to the notice of the In- 
solvency Judge, before whom the insolven~ 
ey application of Ghulam Muhammad was 
pending. -Under s. 25 of the Punjab Relief 
of Indebtedness Act -the Insolvency Judge 
suspended the proceedings pending before 
him. One of the creditors appealed to the 


District Judge against the order suspend: ` 
ing the insolvency proceedings and his. 


appeal was dismissed. The same creditor 
then applied to this Court on the revision 


side for an order setting aside, the suspen- ` 


sion of the proceedings in the Insolvency 
Court. -It is- this~petition which is before 
Us. ~~ o : : 


‘The principal contention before us was - 
that.-an Insolvency Court. was not a. 


Civil Court. Htis-obvious, however, that it 
is. "Under the Insolvéney Act“it is.’ the 


Court of the District Judge which is the 


primary. Insolvency Court, though provision 
is-made for -a Subordinate Judge-to be 
made such a Court. The mere fact that 
there is a special Act for insolvency, does 
not mean that the Insolvency Court is not 


_a Civil Court. -All that the. Insolvency Act 


does in this respectis to determine the 
Civil Court. which . shall hear insolvency 
petitions, 
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Section 25 is as follows : 

“When an application has been made to a Board 
under s. 9, no Oivil Court shall entertain any new 
suit or other proceeding brought for the recovery 
of any debt for the settlement of which application 
has been made to the Board, and any suit or other 
proceeding pending before a Civil Court in respect 
of any such debt shall be suspended until the Board 
has dismissed the application or an agreement has 
been made under s, 17”. 

It is the second part of this section which 
applies tothe case before us. The words 
“in respect of any such debt’ mean in 
respect of any debt for the settlement of 
which application has been made to the 
Board. The insolvency application comes 
within the meaning of “other proceeding 
pending before a CivilCourt in respect of 
any- such debt”. Under s, 25, therefore, of 
the Punjab Relief of Indebtedness Act, the 
proceedings before the Insolvency Court 
were properly suspended. 

For the reasons given, we dismiss the 
petition. No order as to costs is necessary 
as ihe appeal has been heard ex parte. 

N. Petition dismissed. 


enai 


NAGPUR HIGH COURT 

- Second CivilAppeal No. 352 of 1933 

we April 6, 1936 

is Boss, J. 

HARLALPURI AND oTHERs—PLAINTIFES 

7 APPELLANTS 
. l VETSUS 

LAKHANDHAR AND OTHERS—DEFENDANTS 

oao ~—RESPONDENTS 
. C. P, Land Revenue Act (I of 1917), Chap. XI—~ 
Perfect partition, proceedings— Jurisdiction of Civil 
Court in respect of questions of title, if ousted by 
Act—LEatent of powers of Civil Court—Perfect and 
imperfect partition--Distinction. _ 

The ©. P. Land Revenue Act does not oust the 
jurisdiction of Civil Courts altogether. Section 220 
merely states that no Civil Court shall entertain 
any suit or application with respect to any matter 


“ which the Governor-General in Council, the Chief’ 


Commissioner, or any Revenue Officer is, by this Act, 
empowered to determine, decide or dispose of", It 
follows that the Civil Courts’ jurisdiction remains as 
before with respect to allelse, and so it is necessary 
to determine in every case where the question 
arises, Whether the Revenue Authorities have been 
empowered to deal withthe particular matter in 
dispute or hot. 

Chapter XI ofthe Act dealt with partition, and 
it is important to observe the distinction made be- 
tween perfect and imperfect partition, not only 
with respect to the subject-matter and proceedings, 
but also as regards the powers conferred on the 
Revenue Authorities. Section 169 contemplates 
questions of title in imperfect partition proceedings, 
and gives the Deputy Commissioner certain limited 
powers to deal with them. There is no similar pro- 
vision in cases of perfect partition. The distinction 
ig understandable. Imperfect partition ordinarily 
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postulates differences between the co-sharers. Ij 
they are agreed among themselves, therg is no need 
to go to anoutside authority for the, settlement of 
their disputes. Perfect partition, on the other hand, 
contemplates either a settled fact, ora situation i 
which all parties are agreed, 

The Settlement Officer, to whom the application 
for perfect partition has to be made, has not been 
given authority to enquire inte objectidns and 
decide them, at any rate in Chap. XI. Rule 
merely states that he shall “ record their objections." 
The Settlement Officer has not been given power to 
decide questions of titlein perfect partition pro- 
ceedings under Ohap. XI, and consequently the 
jurisdiction of the Civil Courts is not ousted so far 
as that Ohapteris concerned. An order for parti- 
tion does not, therefore, oust the jurisdiction of the 
Civil Court in respect of questions of title; but 
the Civil Court cannot consider whether a partition 
should have been made in the particular circum- 
stances and whether any particular piece of land 
ought to have been assigned to this mahal rather 
than to that. Section 71 deals with the area to be 
reserved for the residence of the inhabitants, and 
s. 80 precludes a Civil Court from interfering after 
a year. Sujanmal v. Bhagabat (1) and Labhusao v. 
Chetan (2), relied on. 

S. C. A. from the appellate decree of the 
Court of the Additional District Judge, Bilas- 
pur, dated June 30, 1933, in Civil Appeal 
No. 53 of 1938, confirming the decree of the 
Court of the Second. Sub-Judge Second 
Olass, Bilaspur, dated February 9, 1933, in 
Civil Suit No. 471 of 1932. l 

Mr. D. T. Mangalmoorti, for the Appel- 
lants. ; 


Mr. GR. Deo, for the Respondents. 


Judgment.—The question for determina- 
tion in this appeal is an important one re- 


oe 


Civiland Revenue Courts. The plaintiffs 
sue for the following declarations: l 

(1) that the entire village abadi is the 
joint property ofthe parties, and that no 
portion cf it belongs exclusively to the des 
fendants, l 

(2) that the mango garden and barchha 
specified in the plaint are the occupancy 
lands of the plaintiffs, and not the khudkast 
of the defendants, l 

(3) that the plaintiffs are the exclusive 
owners of the gochar land in suit, and 

(4) that “the tank described in para. 
No. 7 is the shamalatt patti and defendants 
are not exclusive owners of it.” 

The situation arises in this way. The 
parties are co-sharers in the village Pandhi. 
It was imperfectly partitioned in the 
year 1913-14 by the Revenue Authorities. 
The plaintiffs were assigned patti No. 2, 
and the defendants patti No. 1, while the 
abadi and the tank were kept jcint, and - 
placed in a shamalati patti No. 3. The 
mango gruve and barchha land originally 
formed part of the plaintiffs’ sir. They 
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were assigned to the defendants’ patti, 
and so pecame part of the plaintiffs’ 
occupancy holding. The gochar land of 
the village was completely divided, and 
the portion in suit was assigned to the 
plaintiffs’ patti, while the rest of it was 
given to the defendants. None of this is 
disputed. 

The defendants’ case is that this partition 
was subsequently modified in 1917 by an 
arbitration award. Under it the abadi 
was divided halfand half, the tank was 
given exclusively to the defendants, as also 
the mango grove and barchha; and the 
gochar landin suit was assigned to their 
patti as well. The plaintiffs challenge this 
award, and the question is whether I have 
jurisdiction to enquire into its validity, be- 
cause of certain subsequent events with 
which the Revenue Courts are concerned. 

In the course of the recent settlement 
operations in the Bilaspur District, an ap- 
plication was made io the Settlement Officer 
for perfect partition, but the parties were 
unable to agree about the extent of their 
pattis. Both sides agreed that’.they had 
separate shares, and that they were holding 
them‘in severalty. But the plaintiffs stated 
the shares were held in accordance with the 
imperfect partition of 1913-14, and contend- 
ed that periect partition should proceed on 
that: basis while the defendants maintain- 
ed that the award of 1917 had modified this, 
and the mahals would have to be- con- 
stituted in accordance with the award. 

The matter was fought through all the 
revenue stages, and ultimately the Hon'ble 


the Revenue Member decided on April 27, - 
1932, that perfect partition was tobe in, 


accordance with the imperfect partition of 
1913, as modified by the award. Now it 
is clear I have no jurisdiction to question 
that order. 
been given the rightto partition villages 
and mahals and under s. 220 (n) and (o) 
of the ©. P. Land Revenue Act of 1917, the 
jurisdiction of the Civil Courts to inquire 
into anything they do in that connection 
has been taken away. But what exactly 
does that mean ? 


The Land Revenue Act does not oust the 
jurisdiction of Civil Courts altogether. 
Section -220 merely states that no Civil 
Court shall entertain any suit or applica- 
tion with respect to any matter l 

“which the Governor-General in Council, the 
Chief Commissioner, or any Revenue Officer is by 
this Act, empowered to determine, decide or dis- 


4 


ose of,” : 
It follows the Oivil Courts’ jurisdiction 


The revenue authorities have . 
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remains as before with respect to all else, 
and: so it is necessary to determine in 
every case where the question arises, whe- 
ther the revenue authorities have been 
empowered to deal with the particular 
matter in dispute or not. 

Yhapter XI of the Act dealt with parti- 
tion, and it is important to observe the 
distinction made between perfect and 
imperfect partition, not only with respect 
to the subject-matter’ and proceedings, 
but also as regards, the powers conferred 
onthe revenue authorities. Section 169 
contemplates questions of title in imper- 
fect partition proceedings, and, gives the 
Deputy Commissioner certain limited 
powers to deal with them. There is no 
similar provision in cases of perfect parti- 
tion. The distinction is understandable, 
Imperfect partition ordinarily postulates 
differences between the co-sharers. If they 
are agreed among themselves, there is no 
need to goto an outside authority for the 
settlement of their disputes. Perfect par- 
tition, on the other hand, contemplates 
either a settled fact, or a situation in 


. which all parties are agreed. 


Section 184 states that an application 
for perfect partition shall show “that 
theshare, which it is desired to form into 


, a separate mahal, is already heldin several- 
: ty. “@ ` e 


The note to the rules framed under s, 227 
states that 

“it is immaterial whether the shares are held in 
severalty ag the result of an imperfect partition 


‘ made bythe Deputy Commissioner, or by a private 


arrangement among the co-sharers.’ 


Section 185 gives thé Settlement Officer 
authority to modify the existing situation 


_ “with the consent of the parties’. Rule 5 


speaks of modifications “in the existing 
mattis’ “with the consent of the parties”. 
Section 2 (12) «defines pattis as “the lands 
in a makal held by any co-sharer or body 
of co-sharers in separate ownership. 


‘Section 185 prohibits the conversion of a 


patti intoa mahal until the proprietors of 
other ‘pattis in the mahal have been given 
an opportunity of objecting”. Itis signi- 
ficant that the Settlement Officer, to whom 
the application for perfect partition has 
to be made, has not been given authority 
to enquire into these objections and decide 
them at any rate in Chap. XI. Rule 3 
merely states that he shall “record their 
objections”. 


This is in sharp contrast with s. 186 


_which deals with the union of mahals and 


pattis. That gives that revenue authori- 
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ties power to consider ths objections, and 
then to act on them. Their powers are not 
limited to recording the objections; they 
can proceed to unite the mahals or pattis 
in spite of the objections, if they think 
fit. It is also in contrast with the procedure 
in matters of imperfect partition. Again, 
the Deputy Commissioner is given authori- 
ty to act, after considering the objections, 
and when questions of title are raised, 
special powers are conferred upon him. 
The only conclusion possible is that Settle- 
ment Officer has not been given power to 
decide questions of title in perfect parti- 
tion proceedings under Chap. XI, and 
consequently the jurisdiction of the Civil 
Courtsis not ousted so far as that chapter 
is concerned. 


I confess itis not clear what is to hap- 
pen after the objections have been record- 
ed underr. 3. It is possible the idea is to 
leave the parties free to goto the Deputy 
Commissioner, and ask for an imperfect 
partition, or it is possiblethe Settlement 
Officer is expected to make a summary de- 
cision under s. 72, and then proceed him- 
self; but these are matters with which I am 
not concerned. They areforthe revenue 
authorities to decide. All I have to cn- 
sider is whether the jurisdiction of the Civil 
Courts have been ousted, in so far as ques- 
tions of litle are concerned. Iam clear they 
have not been, 


A consideration of the other provisions 
in the Actleads to the same conclusion. 
Section 66 empowers the Settlement Officer 
to ascertain and record the persons who are 
in possession, as proprietors of the land 
comprised in an estate or mahal. But the 
proviso states that no such record shall 
debar any person from establishing his 
Tight to such land ina civil suit, and thie 
in spite of s. 72 which empowers the Set- 
tlement Officer to make a summary decis- 
ion. Section 80 (3) raises a rebuttable 
presumption of its correctness, but no more. 
It follows that an order for perfect parti- 
tion doesnot oust the jurisdiction of the 
Civil Courts in such cases, though it would 
preclude them from considering whether a 
partition should have been made in the 
circumstances, and whether any particular 
piece of land ought to have been Assign- 
ed to this mahal rather than to that. 
Section 71 deals with the areato be reser- 
ved for the residence of the inhabitants, and 
s. €0 precludes a Civil Court from inter- 
fering after a year. But again, their 
authority to determine the rights of persons 
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‘to decide questions of title. 
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in possession of plots in that area is not 
touched. m 


Of course the effect of such a partition 
might be to alter the nature of a person's 
rights in certain cases. For instance, if 
sir or khudkast land belonging to one per- 
son is assigned to the patti of the other, 
and the other is recorded as an occupancy 
tenant, then unless the order is questioned 
within a year, the matter becomes final 
under ss. 68 (5) and 80 (1), but that is not 
because the Settlement Officer. has the 
power to dothis in perfect partition pro- 
ceedings, but because he has authority to 
decide these matters under ss. 68,69 and 
70, and finality is given to his decision after 
ca ofa year under ss. 68 (5) and 
0 (1). 

The decision in Sujanmal v. Bhagabai (1) 
and Labhusao v. Chetan (2) confirm this 
view. Lam, therefore, of opinion the lower 
Courts were wrong in refusing to consider 
the plaintifs’ claim. Portions of it will of 
course have to go. The plaintiffs are en- 
titled to a declaration that the village abadi 
is joint, if they prove their case. But 
they cannot question the partition ordered; 
nor can they object to a portion of the 
abadi being placed in one,mahal rather 
ihan in another. All they can- claim is 
that they are joint owners of it along with 
the defendants, irrespective of the mahal 
to which it might have been assigned. 
Similar remarks apply to the tank. The 
plaintiffs cannot claim to have it keptas a 
separate paiti, or mahal if that is not in 
accord with the order of partition. They 
must accept that, whatever, it is. All they can 
ask is for a declaration that they are joint: 
owners of it wherever it may be. The case, 
is, therefore, remanded fora decision on 
the merits with advertance to the above re- 
marks, and especially with reference to 
the decision that the order of partition 
must stand, and that no portion of it can be 
questioned, except in so far as it purports 
Iam not tres- 
passing upon the reserves of the revenue 
authorities and my decision must not be 
interpreted asa direction to them either 
to retain or to modify their order about 
partition. That isa matter for them to 
decide, and is beyond the jurisdiction of 
the Civil Courts. Costs will abide the 
result. 


N. : Order modified. 
(1)-6 CPLR 103. 

F: (2, 20 N ly R 145; 79 Ind, Cas. 161; A I R 1924 Nag 
5, 
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: MADRAS HIGH COURT 
Full Bench 
Civil Revision Petition No. 113 of 1935 
March 15, 1937 
Beasuey, O. J., VENKATARAMANA RAO AND 
LaksHMANA Rao, JJ. 
SWAMINATHAN——PETITIONER 
versus 
OFFICIAL REOEIVER, RAMNAD AND 


ANOTHER——OPPOSITE PARTIES. , 

Civil Procedure Code (Act V of 1909,0. XXXIII, 
y. 1— Person’, if includes ‘Official Receiver in in- 
solvency—O ficial Receiver, if can sue in forma 
pauperis. 

Under O. XXXIIT, r. 1, Civil Procedure Code, 
any suit may be instituted by a pauper, that 
is, the intended plaintiff in a suit can be a 
pauper. Suits under the Oode of Civil Procedure 
can be instituted not only by natural human 
beings but also by artificial persons such as a 
corporation or an idol and also by persons like 
executors, administrators, trustees and Official Re- 
ceivers who represent the estate of another. Prima 
facie, therefore, having regard to the scheme of 
the Code, thecontext and object of the enactment 
would not exclude an Official Receiver from the 
category of persons within the meaning of the said 
rule. The test is not whether a person is the legal 
owner, but whether as a legal owner, he is a pauper or 
not. If the principle of law is that a natural person 
in his own right ie a different person when he is 
representing the estate.of another, the testis whe- 
ther in that representative character and as owner 
of that estate he is a pauper within the meaning of 
. the explanation toO. XXXII, r. 1. Consequently, 
an Official Receiver in insolvency can file asuit in 
forma pauperis if he satisfies the necessary condi- 
tions. Inre, Bill (3), followed, S. M Mitra v, Qor- 
poration of the Royal Exchange Assurance (9), dis- 
sented from, 

[Case-law discussed ] 


C. R. P. from an order of the Sub-Judge, 
Devakottai, dated December 6, 1934. 

Mr. K.S. Venkatarama Iyer, -for Peti- 
tioner. 

Messrs. K. V. Krishnaswami Iyer, C. A. 
Seshagiri Sastri, R. Kesava Iyengar and 
T. D. Srinivasachari, for the Opposite 
Parties. 


_Venkataramana Rao, J.—The ques- 
tion raised in this Civil Revision Petition 
is whether an Official Receiver, in whom 
the estate of an insolvent vested under 
s. 28, cl. 2, Provincial Insolvency Act, by 
virtue of an order of adjudication made 
by the Court, can institute a suit as a 
pauper for the recovery of the said estate. 
The decision turns upon the construction 
of O. XXXII, r. T, Civil Procedure Code 
wae runs pine : f 
“Subject to the f i ovisi i 
may bo instituted by eae aes ee 
Explanation: A person is a ‘pauper’ when he is 
not possessed of sufficient. means to entible him to 
pay the fee prescribed by law for the plaint in such 
suit, or, where no such fee is prescribed, when he 
is not entitled to property worth Rs. 100 other 


than his necessary wearing apparel and the subject- 
matter of the suit.” 

The point now in controversy is whe- 
ther an Official Receiver is a ‘person’ 
within the meaning of the above Explana- 
tion. There is no definition of ‘person’ in 
the Civil Procedure Code. Prima facie, 
the interpretation of the said term in the 
General Olauses Act would apply, accord- 
ing to which a ‘person’ shall include any 
company or association or body of indivi- 
duals, whether incorporated or not. This 
connotes that ‘person’ would include both 
natural and Jegal persons. This is in strict 
accordance with the conception of a person 
in law. -In his book of ‘Jurisprudence’, 
8th Ed., at p. 329, Salmond observes thus: 

“So far as legal theory is concerned, @ person is 
any being whom the law regards as capable of 
rights or duties. Any being that is so capable is a 
person, whether a human being or not and no being 
that is not so capable is a person, even though he 
be aman. Persons are the substauces of which 
rights and duties are the attributes. It is only in 
this respect that persons possess juridical signifi- 
cance, and this is fhe exclusive point of view from 
which psrsonality receives legal recognition. Persons 
as so defined are of two kinds, distinguishable as 
natural and legal.” 

He further points out that a natural 
person is capable ‘of a double personality. 
At p. 335, he explains it thus: 

“It often happens that a single human being 
possesses a donble personality. He is one man but 
two persons. Unus hum it is stated, plures per- 
sonas sustinet. In one capacity or in one right, as 
English lawyers say, he may have legal relations 
with himself in his other capacity or right..... 
This double personality exists chiefly in the case 
of irusteeship. A trustee is a person in whom the 
property of another is nominally, i.e. technically 
vested, to the intent that he may represent that 
other in the management.and protection of it. A 
trustee, therefore, is for many purposes two persons 
in the eye. of the law. In right of his beneficiary 
he is one person, and in his own right he is another.” 

An Official Receiver satisfies this con- 
ception: of a. ‘person.’ The estate of the 
insolvent is vested in him to the intent 
that he may represent the insolvent and 
realize the estate and administer it in 
accordance with the provisions of the Act. 
He is thus clothed with the representative 
character of trustee. As Lord Selborne 
pointed out in Pharmaceutical Society v 
London and Provinéial Supply Association 
(1) ab p. 861*: 

“There can be no question that the word ‘person’ 
may and.......- prima facte does, ina public 
statute, include a person in law; that is, a corpo- 
ration, as well asa natural person. But although 
that is a sense which the word will bear in law, 
and which, asI said, perhaps ought to be attributed to 
it in the construction of a statute unless there should 
be any reason’ for a contrary construction, it is 

(1) (1880) 5A O 857; 49 LJ QB 736; 43 L T 389; 
28 W R 957; 45 J P 20. 


—¥Page of (1880) 5 A 0—4] TTT 
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a 


But it is- contended that by reference to- 
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never to be forgotten, that in its popular sense and 
ordinary use it does not extend so far.” 

The same view was taken by Lord 
Blackburn at pp. 868 and 869%. Unless, 
therefore, the context and the object of the 
enactment requires. otherwise, ‘person’ in 
O. XXXII, r. 1, Civil Procedure Code, 
should have the extended meaning given 
to itin law. UnderO. XXXII, r. 1, any 
suit may be instituted by a pauper, that 
is the intended plaintiff in a suit can be a 
pauper. Suits under the Code of Civil 
Procedure can be instituted not only by 
natural human beings but also by artificial 
persons such as a corporation or an idol 
and also by persons like executors, ad- 
ministrators, trustees and Official Receivers 


-who represent the estate. of another. Prima 
‘facie, therefore, having regard to the 


scheme of the Oode, the context and object 
of the enactment would not exclude an 


~ Official Receiver from the category of 


persons within. thé meaning of the said rule. 


. the necessary wearing apparel in the 


oo 


Explanation and the necessity of the pre- 
sentation of thé application by the applicant 


“in person, it can only contemplate a natural 
` person. 


We think this contention is suffi- 


. ciently met by the observations of Kuma- 


raswamy Sastri, J., in Perumal Goundan 
v. Thirumalrayapuram  Jananukoola 


' Dhanasekhara Sanka Nidhi, Ltd. (2). Deal- 
` ing with the argument with reference to 


r,t 


the wearing apparel he observes thus: 

“The explanation simply allows deduction of the 
value of wearing apparel and can only mean that 
if the applicant has necessary wearing apparel, he 


_ can deduct its value. We do not think if can be 
. construed to mean that only: persons who in law 
_ an possess wearing apparel, can sue as paupers. . 


‘Tn regard to the physical presence of the 


‘applicant and his. examination : contem- 


plated in the Code, the learned Judge 
observes thus : 

“Rule 3, O. XXXIII, Civil Procedure Code, in our 
opinion only prohibits a pauper who is competent 
in law to appear in person from taking advantage 
ofr. l of O. Tit, Civil Procedure Code, and 
appearing by a Pleader or recognized agent instead 
of being present personally. It does not cover cases 
where- from the nature ofthe case physical presence 
js impossible or where the law, owing to any dis- 
ability, directs that all acts required by the Qode 
should be performed by a next-friend.” l 

In a very clear decision of the Madras 
High Court the word ‘person’ was ‘under- 
stood as including persons in a fiduciary 
character. In In re Bill (3) in accordance 


(2) 41 M 624; 45 Ind. Oas. 164; A IR 19 
363: 34 M L J 421. pee, 
(3) 7 M 390. 


¥Pages of (1800)5 A Oud)... 





Oas. 264 (8), 
_observed that the capacity of a person 
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with this interpretation an administrator 
was held entitled to sue in forma pauperis. 

This interpretation was never departed 
from excepting in one case decided by 
Jackson, J., in Inre A. S. Radhakrishna 
Iyer 88 Ind. Cas. 91 (4) where the learned 
Judge seems to follow the decision in 
Manaji Raguji v. Khandoo Baloo (5) which 
has taken a contrary view. In Sivagami 
Ammal v. Gopalaswami Odayar (6) tt was 
pointed out following In re Bill (3) that the 
word ‘person’ in XXXIII, r. 1, in- 
dicates a juridical person and that an 
executor can sue in forma pauperis. This 
is also the view taken by Kumaraswami 
Sastri, J. in Ammakanammal v. Domodara 
Muduliyar (7), (a case of an executor) and 
in Perumal Goundan v. Thirumalraya- 
puram Jananukoola Dhanasekhara Sanka 
Nidhi, Ltd (2) (a case of an Official 
Liquidator). In a recent decision dealing 
with a case of mutawalli reported in 
Mabiakhatun v.‘Sheikh Satkari, 100 Ind. 
Ghose and Oammiade, JJ., 


suing in a representative character must 
be kept distinct from his personal capacity 


“and that a mutawalli, trustee or a shebait 


can be allowed 1o sue in forma pauperis. 
The argument that was strongly pressed: 
upon us and based on S. M. Mitra v. 


“Corporation of the Royal Exchange As- 


surance (9) is that. as the property 
vests in tbe Official Receiver and, he is 
the legal owner of the insolvent estate, he 
cannot be allowed to sue in forma pauperis. 
The test is not whether a person is ihe 
-legal.owner,. but whether as legal owner 
he-isa pauper or not. If the principle of 
law is that a natural person in his own 
right is a different person when heis 
-representing the estate of another, the test 
is whether in that representative character 
and as owner of that estate, he is a pauper 
within the meaning of the explanation to 
O. XXXIIL r. l -o 
© The said decision again does not draw 
a distinction between legal ownership 
vesting in a person by virtue of his fulfil- 
ling the representative character and 80 
long as he fulfils the representative cha- 


racter and the legal ownership vesting in 
SS 88 Ind, Oas.91; AIR 1925 Mad. 819;21 L W 


550. 
(5) 36 B 279; 11 Ind. Cas, 724; 13 Bom. L R 577. 
- (6) 48M LJ 390; 87 Ind. Cas. 372; A I R 1925 Mad. 
765; (1925) M W N 176; 22 L W 586. : 
' (7) A IR 1928 Mad. 66; 109 Ind. Cas, 258. 
sa 100 Ibd. Cas. 264; AIR 1927 Cal. 309; 450 LJ 


- (9) ATR 1930 Rang. 259;126 Ind, Oas. 650; Ind. 
Rul, (1930). Rang. 330, 
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a person*by virtue of succession or inherit- 
ance. The case in Mohamed Zaki - v. 
Municipal Board of Mainpuri (10) also is 
in favour of the view that an Official 
Receiver can sue aS a pauper. Ths case 
in Månaji Raguji v. Khandoo Baloo (5) 
relied on isthe one where Daver, J. held 
that an executor was not entitled to sue 
in forma pauperis on the ground that he, in 
his individual capacity, was not a pauper: 
The ground assigned was that: ~ 

“Ihe privilege of maintaining a pauper suit is a 
personal privilege granted to people who have no 
means of carrying on or continuing litigation.” 


This decision proceeds on the assump- 
tion that the ‘person’ referred to in the 
explanation toO. XXXIII, r. i, can only 
refer to a person suing in hisown right 
and not a person suing in a representative 
Character or to an artificial person. The 
learned Judge notices in the same čase 
that it was conceded before him that an 
executcr could not institute a suit in forma 
pauperis. This is the English rule but that, 
rule is not applicable in India, as pointed 
out in In re Bill (3} which we prefer to 
follow. We are, therefore, of the opinion 
that the Official Receiver in this case can 
be allowed to sue as a pauper, provided he 
fulfils the conditions laid down in the 
explanation toO. XXXIII, r, l, Civil Pro- 
cedure Code. The case is, therefore, 
Temanded to the lower Court for the de- 
termination of the question whether the 
petitioner satisfies the condition laid down 
in the explanation to O. XXXII, r. 1, 
Civil Procedure Code, and for disposal 
accordingly. Oosts will abide the result. 


"N. : Case remanded. - 
7 16 A LJ 440; 47 Ind, Cas. 577; A IR 1928 All, 









RANGOON HIGH COUR 
_ Full Bench a 
Civil Revision Applications Nos. 399 and - 
369 of 1936 
April 27, 1937 
Ropers, C. J., Laos AND Spargo, JJ. 
A. K. A. C. T. V. CHIDAMBARAM 
CHETTIAR—A ppricane 
versus l 
A, L. P. R. S. MUTHIA CHETTIAR 
—OPrrosıTe Parry 

Accounts—Suit for — Valuation of sutt—Court, if 
can pass decree for sum exceeding pecuntary limits of 
sts jurisdiction. ~ : 

The plaintiff in a suit foran account is entitled to 
place his own value on the relief sought, andthe 
pecuniary jurisdiction ofthe Court is governed by the 
value as stated in the plaint and not by the amount 
which may be found and decreed by the Oourt. Con- 
sequently, a Court, in a suit for an account, can lawfully 


4 
` 
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pass a decree for a sum which exceeds the pecuniary 
limit of its jurisdiction. Hardayal v. ‘Ram Doo (1), 
overruled. Bhupendra Kumar y, Purna Chandra 
(2), Gulab Singh v. Indra Coomar Hazra (4) and 
Hirjibhat Navroji v. Jamshedji Nasarwanji (5), 
dissented from. 

[Case-law discussed. ] 

‘Mr. Hay, for the Applicant. 

Roberts, G J.—This isan application for 
revision of a case in which the plaintiff filed 
& suit for accounts in relation to a patiner- 
ship between himself and the defendant's 
father, one Chockalingam Chettiar, who 
died on May 28,1935. The plaintiff claim- 
ed a three quarter share in the partnership 


. and he valued his share, that is to say, the 


Surplus of assets over liabilities that had 
become due to him, ata sum of Rs. 1,500. 
After a preliminary decree by the Sub- 
Divisional Judge, a Receiver was appointed 
and later on a Commissioner took accounts 
and sales took place. It was then discover- 


‘ed that the assets were insufficient to pay . 


the partnership liabilities and the surplus 
of liabilities over assets was Rs. 3,13,598. 


After a final adjustment of acvounts it was 


ascertained that there was due to the 
plaintiff the sum of Rs. 95,605 odd, and 
the Sub-Divisional Judge felt himself 
bound by the case in Hardayal v. Ram Doo 
(1) and to be in consequenee unable to give 
a decree for a sum exceeding his pecuniary 
jurisdiction, namely Rs. 5,000. He, there» 
fore, directed that the plaint should be taken 
back to the District Court, and the sales, 
except so far asit concerned one sale toa 
stranger, be treated as though they had not 
taken place. 

We have considered the decision of the 


‘Bench of this Court in Hardayal v. Ram 


Doo (1) with great care: but it is clear from 
a study of that case first of all that the 
dicta by which the learned Sub-Divisional 


-Judge felt himself bound were obiter merely, 


and secondly, that in so far as they purport 
to lay down a rule that the decretal amount 
is one which can possibly fix the jurisdiction 
of the Court, they are in contravention of 
most of the authorities. It is, in the words 
of Sir Dinshaw Mulla in his Notes to the 
Code, the plaintiff's valuation in his plaint 
which fixes the jurisdiction of the Court and 
not the amount which may be found and 
decreed by the Court: The decision in 
Hardayal v. Ram Doo (1) is expressed to 
follow the view taken by the learned Judges 
in Bhupendra Kumar v. Purna Chandra (2) 
and Saroda Sundari Basu v. Altramanissa 
(1) 2 R 408; 86 Ind.-Oas. 568; AIR 1921 Rang, 354; 
(2) 43 O 850: 8 Tad, Oas. 34; A IR 1915 Cal, 352; 15 
OW N 506; 130 L J132, 
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Khatun (3). Reference is also made to 
Gulab Singh v. Indra Coomar Hazra (4) and 
Hirjibhai Navroji v. Jamshedji Nasarwanji 
(5). These cases have all been carefully 
examined by the Court, and we have come 
to the conclusion that the’ views expressed 
by Mookerjee, J. in Bhupendra Kumar v. 
Purna Chandra (2) cannot be deemed to be 
correct. The history of this matter in the 
. different provinces is one of increasing 
weight of authority in favour of the conten- 
tion that the jurisdiction is determined by 
the valuation inthe plaint and not by the 
‘result of the decree whatever it may be. 
Thus in Allahabad the case in Madho Das 
v. Ramji Patak (6) is directly in point, for 
it was there held that-the pecuniary jurisdic- 
tion of the’ Civil Court was ordinarily 
govered by the value stated by the plaint- 
iff in his plaint, and if the suit, having 
regard to the valuation in the plaint, is 
within the jurisdiction, that jurisdiction is 
not ousted by a finding that a decree for a 


sum exceeding: that limit of the Court's. 


pecuniary jurisdiction should be given to 
the plaintiff. A decision to a similar effect 
was arrived at in the case in Sudarshan Das 
v. Ram Pershad (7) and in Muhammad 
Abdul Majid v. Ala Bakhsh (8) a Bench 
followed the two cases which I have just 
cited and expressly dissented from the case 
‘in Gulab Singh v. Indra Coomar Hazra (4) 
upon which the Judges in the Rangoon High 
Court relied. 

When we pass to consider ihe decisions 
of the Bombay High Court, we first notice 
. that in Shamrao Pandojiv. Niloji Ramaji 
(9) and Ramchandra Baba Sathe v. 
Janardan Apaji (10) the seme principle was 
- followed. In Hinibhai Navrojiv. Jamshedji 
Nasarwanji (5) there wasa decision of a 
Bench the judgment of which was given by 


. Beaman, J. pointing to a contrary conclu- ` 


‘gion. The matter to be determined in this 
case, however, did not directly concern the 
precise question before us, and Beaman, J.'s 
observations were pointed out to be obiter 
dicta in the case in Ishwarappa v. Dhanji 
Bhanji (11).. where Patkar, J. referred to 


(8) 28 O W N 710; 78. ‘Ind, Oas. 747: A I R 1924 
783: 51 O 737. Sal: 


MO N 493; 1 Ind. Cas. 86;9 C LJ 


(5) 15 Bom. L R 1021; 21 Ing, Cas. 783. 
(6) 16 A 286; AW N 1894 
(2) 35 A 97; k ind Cas, 58h, TAL J 963. 
) nd, Cas, 1055; A IR 192 
B GA 5 All, 376; 
(9) 10 B 200, 
fil) 6B 25; 
5 23; 137 Ind. Oas. 702; AI R1932 B 1 
34 Bom. L R dd; Ind. Rul, (1932) Bom. 314, pines 
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` Bench ` case 
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the two earlier Bombay cases itt Shamra 
Pandoji v. Niloji Ramaji (9)° and Ram 
chandra Baba Sathe v. Janardan Apayi (10 
which I have just remarked upon, and iti 
pointed out by Tyabji, J. that Beaman, J 
delivering judgment in Hirjibhat Navorj 
v. Jamshedji Nasarwanji (5) was dealin 
with a matter in which leave was sought t 
appeal to the Privy Council under s. 110 
Civil Procedure Code, and Tyabji, J. adds: | 

“As my learned brother tas pointed out, the 


remarks of Beaman, J., so far as they apply to th 
present matter, must be taken to be obiter.” 


The case in Krishnaji Vinayak v. Motilal 
Magandas (12) is also authority for the pro- 
position contended for by the applicant. 
And it must be considered that the weight 
of Bombay authorities is in favour of his 
contention. In Calcutta the case in Ra- 
meswar Mahton v. Dilu Mahton (13) shows 
that there may be jurisdiction to ascertain 
mesne profits despite the fact that tke 
amount due may be found to be in excess 






and upon the same principle the Madras 
case in Arogya Udayan v.: Appachi 
Rowthan (14) appears to have been decided. 
In two later cases, however, Galab Singh v, 
Indra Ccomar Hazra (4) and Bhupendra 
Kumar v. Purna Chandra (2) as I have 
already remarked, Mookerjee, J. took the 
contrary view. The case in Panchoram 
Thekadar v. Kinu Haldar (15) in which 
judgment was delivered later than in 
Bhupendra Kumar v. Purna Chandra (2) 
appears to be based upon a contrary view, 
and it must be observed that in the Full 
in Bidyadhar Bachar v. 
Manindra Nath Das (16) five Judges in ihe 
majority of four to one took the view 
impliedly contrary to Mookerjee, J. and in 
favour of the view taken in Rameswar 
Mahton v. Dilu Mahton (13). The Patna 
authorities proceed upon lines favourable to 
the applicant. Muhammad Abdul Ghafoor 
v. Mahtab Chowdhury (17), Dinanath Sahar 
v. Mayawati Kuer (18) and Urehan Kuer v. 
Kabutri (19) arg all decisions in support of 
the proposition that the value of jurisdiction 
in the suitis fixed by the plaintiff in his 

(12) 31 Bom. L R 476; 122 Ind. Cas, 66; A IR 1929 
Bom. 337; Ind. Rul. (1930) Bom, 98. 

up 21 C 550. 

14) 25 M 543, 12 M LJ 35. 

(15) 40 O 56; 15 Ind. Cas. 252. 


(16) 53 O 14; 89 Ind. Cas. 726; AI R 1925 Oal. 1076; 
290 W N 869: A2 OL J 49. 


go 2P LJ 394: 41 Ind. Cas, 231; A I R 1917 Pat. 


j 
DoT (0 Ind. Cas. 346; A I R 1921 Pat 
118: PLT 


(19) 13 Pat. rin 148 Ind. Cas. 579; A ae 1934 Pat. 





204; 15 P L T 131; 6 RP 495, 
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plaint’and that a decree can be passed 
when an amount has been ascertained 


though thatisin excess of the pecuniary - 


jurisdicti¢n of the Court. 


* 


In Shanda Singh v. Gulab -Mal Bhagwan 


Das (20) the Lahore High Court appears to. 


have taken the same view, though it is right 
tosay thatin Kalu Ram v. Hanwant Ram 


` (21) Tek Chand,. J. gives . expression to - 


some obitér dicta which can hardly be re- 
conciled with it. Speaking for myself upon 
an examination of the authorities, I have 


no longer any doubt but ‘that we must ` 


decline to follow the .view taken by -the 


learned Judges in Hardayal v. Ram Doo. 


(1) and that case can no longer be regarded 
as gcod law. It appears to me clear that 


the purpose and inlenticn of the Legisla--. 


ture as well as the -express rules laid 
down in-the Suits Valuaticn Act, Court Fees 
Act and the Oode cf Civil Procedure con- 


template that there- shall, on. different: oc- . 


casions, be decrees passed in excess of the 


pecuniary jurisdiction of the Court when a. 


figure has been reached which could not 
well be asceriained at the time of ‘the 
institution of the suit or filing of the plaint. 
I, therefore, think that although the Sub- 
Divisional Judge no doubt rightly felt 
himself round to act upon tke case which 
was cited to him, we ought to declare that 
itis no longer of binding authority and 
that the case should go beck totke Sub- 
Divisional Judge to proceed with it upon 
that basis. 

Spargo, J.—I agree. 

Leach, J.— ‘lhe question which we are 
called upon to decide is whether a Court in 
a suit for an account can lawfully pass a 
decree for a sum which exceeds the 
pecuniary limit of its jurisdiction. The 
suit out of which the present applications 
arise was filed.in the Sub-Divisional Court 
of Maubin which is empowered by 3. .7, 
Burma Courts Act, 1922, to hear and 
determine suits where the value of the 
relief sought dces not ‘exceed Rs. 5,000. 
The account was valued at Rs. 1,5CO but 
after it had been taken, it was found 
that the defendant owed the plaintiff 
Rs. 95,305-6-4. ‘lke learned Sub-Divisional 
Judge feeling himself bound by an opinion 
expressed inthe judgment of a Bench of 
this Court (Robinson, O.. J. and Brown, J.) 
in Hardayalv. Ram Doo (1) held that he had 
no jurisdiction to pass a decree for the amount 


(20) 13 Lab. 788; 137 Ind. Cas, 240; A I R 1933 Lah. 
246; 33 P L R 488; Ind. Rul. (1932) Lah, 320. 

(21) 15 Lah. 151; 151 Ind. Cas. 641; A IR 193+ Leh, 
488; 36 P L R 391; 7 R L 100 (F Ð. 
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due by the defendant and directed the 
plaintiff to take back the plaint and file it 
in the District Court. This decision was 
challenged by the plaintiff in an appeal 


‘which was heard by the District Judge of 


Maubin. The learned -District Judge 
agreed with: the Sub-Divisional Court and 
dismissed thé appeal.: The Court is now 


‘asked to set aside the decree of the District 
Court in the exercise of its powers ofre- 


vision, and direct the Sub-Divisional Court to 
proceed with the suit. 
The plaintiff in a suit for an account is 


entitled to place his own value on the 


relief sought. This is clear from the pro- 


* Visions of the Court Fees Act - itself, but if 
‘ authority is needed, there is ample avail- 
able. Section 7 (ev) (Ff) provides that in 
‘suits for accounts the amount of court-fee 
‘payable shall be computed according to the 


amount at which the relief is valued in 
the plaint, and in passing, it may be men- 


‘tioned that by virtue of s.'8,Suits Valua- 


tion Act, 1887, this value also determines 
the value ofthe suit for purposes of juris- 


‘diction. With regard to authority for the 
' statement that the plaintiff in such a suit 


is left tovalue the relief which he seeks, 
] need only refer to thrée cases: Sunder- 
bai v.Collector of Belgaum (22) Faizullah 
Khan v. Mauladad Khan (23) and C.K. 
Ummar v. C. K. Ali Ummar (24). In 
Sunderbai v. Collector of Belgaum (22) the 
Privy Council held that the Bombay High 
Oourt ` had rightly decided that where a 
plaintiff -sues for adeclaratory decree and 
and puts Lis 
own Valuation upon that consequential 
relief, then for the purposes of court-fec, 


‘and also for the purposes of jurisdiction, 


it is the value that the plaintiff puts upon 
the plaint that determines both. In 
Faizullah Khan v. Mauladad Khan (23) 
also decided by the Judicial 
Committee, Lord Tomlin pointed out that 
in suits for accounts itis impossible to say 
at the outset what amount the plaintiff will 
recover. The Legislature, therefore, leaves 
it open tohimto estimate the amount and 
this is the scheme cf the Court Fees Act. 

In C. K. Ummarv. C. K. Ali Ummar 
(24) a Full Bench of this Court consisting 


(22) 43 B 376; 52 Ind. Cas. 897; ATR 1918P 0 135; 
46 I A 15; (1919) M-W N 254; 23 O W N 763; 21 Bom. 
L R 1148 (P ©.) 

(23) 31 Bom. L R €841; 117 Ind. Cas. 493; A I R1929 
P Ò 147; 56 I A 232; 10 Lah. 737; 33 OWN 781; 30 L 
wW at 57 M L J 281; (1929 M W N 818: 50CLJ 39 

P C). 
N 9 R 165; 133 Ind. Cas. 91; A I R 1931 Rang. 146: 
Ind. Rul. (1931) Rang. 235 (F B). : 
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-Í Page, C. J.. Das and Maung Ba, JJ., 
held that in a suit for accounts under 
cl. (tv) (f), 8. 7, Court Fees Act, the plaintiff 
in the trial Court and the appellant in 
the Court of Appeal isthe person to make 
an estimate of the value of the relief that 
is claimed. 


The valuation being left entirely to the | 


plaintiff, and as this valuation fixes the 
valuation for purposes of jurisdiction, a 
Court is bound to accept a plaint in a 
suit for accounts whichis valued within 
the pecuniary limits of its jurisdiction. It 
is then required by law to hear and 
determine the suit. This being the case it 
must of necessity have the power of passing 
adecree forthe amount found at the trial 
to be due to the plaintiff, whatever, the 
amount may be. Section 15, Civil Procedure 
Gode, states that every suit shall be insti- 
tuted in the Oourt of the lowest grade 
competent to try it. Therefore when a 
plaintiff has valued his relief he cannot 
choose his forum. The value stated by him 
compels him to go to a particular Court. 
‘Is it reasonable to suppose that in these 
circumstances the Legislature contemplated 
compelling alitigant to start proceedings 
de novo in another Court should it appear 
after all the evidence had been recorded 
by the Court appcinted to try the case that 
the plaintiff was entitled to a greater 
sum than that estimated by him at the 
time of the institution of the suit? The 
answer to this question must surely be 
in the negative. [tind the same difficulty 
in accepting the argument which has some- 
times been advanced and accepted that if 
a litigant chooses to proceed with his suit 
‘in the original Court, he must be compelled 
to sacrifice all that is due to him'to excess 
of the limits of the Court’s jurisdiction. I 
consider that the Legislature could never 
have contemplated putting a litigant in such 


a position. -n 
The contrary opinion expressed by 
‘Beaman, J., in Hirjibhai Navroji v. 


Jamshedii Nasarwanji (5) and Mookerjee, J. 


in Gulab Singh v. Indra Coomar Hazra (4) 
and Bhupendra Kumar v. Purna Chandra 
(2) no longer find acceptance in the 
High Courts of Bombay and Calcutta. Those 
High Courts,in common with the High 
Courts of Madras, Lahore and Patna accept 
the contention that a Court ina suit of 
the nature of the one now under discussion 
has power to pass a decree for an amount 
beyond the limit of its ordinary jurisdic- 
tion. Itis not necessary for me to refer to 
the case asthe learned Chief Justice has 
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done so in his judgment. It folows that 
in my opinion the dictum of Robinson, C. J. 
and Brown, J, in Hardayal v. Ram Doo 
(1) to the effect that 2 Court has no power 
in a suit for accounts to give a decree 
beyond the pecuniary limit of its jurisdic- 
tion is erroneous and, therefore, should not 
be followed. The result is that the 
applications before us succeed, and the 


-Sub-Divisional Judge must be directed to 
‘proceed with ihe suit and pass a decree 


in. accordance with law. I might add that 
this decision dces not involve any loss 
to Government in court-fees as by s. Jl, 
Court Fees Act, the decree cannot be 
executed untilthe differance between the 
fee actually paid and the fee which would 
have been payable ‘had the suit been 
properly valued in the first instance has 
been paid to the proper officer. 
N Application allowed. 
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A successor toa jagir cannot by his own ipse dixit 
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Government. The sums payable by way of mainten-~ 
ance are open to revision onthe opening of every suc- 
cession but the power of such revision vests in the 
Government and not in the successor. 

Letters Patent Appeal against a judgment 
of Mr. Justice Agha Haider, dated March 
12, 1936, affirming that of the District 
Judge, Hoshiarpur, dated April 25, 1935, 
which affirmed that of the Subordinate 
Judge, First Class, Dharamsala, Kangra 
District, dated Obtober 9, 1934. 

Messrs. J. N. Aggarwal and D. N. Aggar- 
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Lala Badri Das, R.B. and Mr. Gulla 
Ram, for the Respondents. 

Judgment.—tThe facts of this case are 
set out at length in the judgment under 
appeal and need not be recapitulated here. 


‘The short question that requires determi- 


nation in this case is whether a successor 
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to a jagir can by his own ipse dixit cur- 
tail the amount of maintenance payable 
to the other members of the family under 
the orders of the Government. The law 
applicable tosuch cases is contained in 
s. 8-A (b) of the Punjab Laws Act IV of 
1872). This amendment was introduced, 
for the first time, by the Punjab Descent 
of Jagirs Act(IV of 1900). The material 
portion of that section reads as follows : 
“When the Government makes any declaration 
under s. 8 it may, by notification in the Local 
Government Gazette, direct that the rule of descent 
thereby declared to prevail shall be subject to 
the following conditions or either of them, namely:— 


(b) That any successor to the assignment shall, if 
the Government so require, make such provision 
out ofthe assignment as the Government may con- 


sider suitable forthe maintenance of the widow. 


| or widows Gf any) and other members of the 
family (if any) ofthe last or any previous holder 


of the assignment.” 
* x * . % 


As we read the section the power of 
fixing the maintenance payable to the other 
members of the family of the last or pre- 
. vious holders of the assignment vests in 
the Government and notin the successor to 
the assignment and that when once this 
power is exercised by the competent au- 
thority the successor cannot interfere with 
it. 

The history of this jagir shows that it 
was originally conferred on Raja Sir 
Yudhbir Chand in 1¢46. In 1852 a change 
was introduced in the tenure of the jagir 
in that the rule or primogeniture was made 
applicable with this reservation that the 
other -brothers of the successor to the as- 
signment were toreceive by way of main- 
tenance a sum equivalent to 3-l6ths share 
of the nominal annual value of the entire 
jagir. In 1892 the same rule prevailed. In 
1904, Notification No. 136 dated July 14, 


1904, was issued by the Punjab Govern- . 


ment under. s. 8 declaring that in respect 
of succession tothe assignment in ques- 
tion the rule of descent already in force 
would continue. On the same day another 
notification was issued under s.S-A of the 
Punjab Laws Act as amended by Punjab 
Act (IV of 1900) directing that the rule 
of descent shall be subject to the condi- 
tions (a) and (b) specified in the said sec- 
tion and to the provisos thereof. 

The plaintifi’s father was under the order 
of the Government in enjoyment of Rs. 
1,200 pər annum by way of maintenance 
until his death which took place in 1900. 
The plaintiff was only about 4 years old 
when his father died. It appears that some 


time in 1904 the Tehsildar of the District 
made certain enquiries from the then suc- 
cessor tothe assignment concerning the 
amount of maintenance allowed to the 
different members of the family and was 
informed that the allowance granted to 
the plaintif had been reduced to Rs. 820 
per annum. About 12 years later a certain 
Official of the State recorded a note saying 
that the matter of fact was that the 
allowance pavable to the plaintiff had been 
reduced to Rs. 600 per annum. The 
plaintiff continued to receive this amount 
without protest even after attaining ma- 
jority until 1933 when he instituted the 
present suit. Counsel for the appellant 
has all along admitted that the plaintiff is 
neither barred by the law of limitation 
mor bythe rule of estoppel. In these cir- 
cumstances, the conclusion is irresistible 
that the reduction introduced in the amount 
of maintenance payable to the plaintiff 
was ultra vires and the plaintiff is entitled 
tothe relief claimed in the plaint. 

The sums payable by way of maintenance 
areno doubt open to revision on the open- 
ing of every succession but the power of 
such revision vests in the Uovernment 
and not in the succession. To enforce the 
order of the Government in favour of the 
plaintiff isnot in any way to encroach upon 
the authority of the Government. We ac- 


. cordingly dismiss this appeal and affirm 


the decision of the learned Judge of this 
Court. Parties will bear their own costs 





throughout. 
N, Appeal dismissed. 
RANGOON HIGH COURT 
Full Bench 
Civil Revision No. 299 of 1936 
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ROBERTS, O. J., LEBACH AND SparGo, JJ. 
YEIK LEE— APPLICANT 
VETSuUsS 
AIHOOR BIBI—Opposits Party 
Ciril Procedure Code (Act V of 1908), s. 105, O. LX, 
r.13—‘Affecting the decision of the case'ins. 105, 
meaning of —Ex parte decree set astde—Dismiscal of 
suit on re-hearing — Appeal — Order setting aside ex 
parte decree, if can be set aside tn such appeal. 
The words “affecting the decision of the case” in 
s. 105, Civil Procedure Code, mean affecting the deci- 
sion of the case on ite merits, An order setting aside 
an ex parte decree does not constitute an order affect- 
ing the decision of the case; itis an order securing 
that the case shall be re-heard upon its merits Con- 
sequently wherean ex parte decree is set aside b 
the trial Court because it was satisfied that the defe n- 
dant was prevented by sufficiént cause from appear- 
ing, and on dismissal of the suit on re-hearing, the 


» v ee 


me e we a em ke eet 
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inti order setting aside the ex parte 
De eee ak aside in ich appeal it. 8, 
Mahomed v. Collector of Toungoo (4), overruled. 
'Case-law discussed. | 
R. against the decree of the 
Assistant District Court, Myaungmya, in 
0O. A. No. 17 of 1936. 
- Mr. Hay, for the Applicant. 
Mr. D. C. Munsi; for the Opposite Party. 
Roberts, O. J.—This case was a suit for 
rent brought by the present respondent as 
plaintiff against one Yeik Lee, and at the 
hearing in the Township Court the defen- 
dant did not putin the appearance owing 


‘to a delay occasioned by some business 


~ 


connected withthe municipal license of his 
pawn shop. Subsequently, in the circum- 
stances of the case, the Township Judge 


permitted the ex parte decree which he ` 


granted in the defendant's absence to be 
set aside; and there is no dispute that 
under O. XLII, r. 1,’no appeal can lie 
against this order. But when the re-hear- 
ing came on, the defendant succeeded and 
there was a decree dismissing the suit, 
and the plaintiff appealed against this 
decree, and it is contended that in the 
appeal against this decree, the order set- 
ting aside the ex parte decree can be set 
aside, 

By s. 104, Civil Procedure Code, appeals 
Jie from orders specified therein and from 
no other orders save as otherwise expressly 
provided in the body of the Code, and by 
a. 105, save ag otherwise expressly pro- 
vided, no appeal shall lie from any order 
made by a Courtin the exercise of its ori- 
ginal or appellate jurisdiction; but where 
@ decree is appealed from, any error, 
defect or irregularity in any order, affect- 
ing the decision of the case, may be set 
forth as a ground of objection in the 
memorandum of appeal. Now,’ an order 
setting aside an ex parte decree does not, 
in my opinion, constitute an order affect- 
ing the decision of the case: it is an order 
securing that the case shall be re-heard 
upon its merits, and when one comes to 
look. at the authorities in connection with 
this matter, it is seen that there is a 
weight of authority in support of this view. 
In Gulab Kunwar y. Thakur Das (1) it was 
held that an order re-admitting an appeal 
which was dismissed for default under the 
old s. 556 was not appealable, and that 
the meaning of the words “affecting the 
decision of the case” is that it must be 
shown that the error, defect or irregularity 
has. affected the decision of the case upon 


its merits, Again in Tasaddaq Husain 
(1) 24 A 464; A W N1902, 138. 


v. Hayat-un-nissa (2) it was held that an 
order under s. 103 setting aside an e 
parte decree was not an order affecting 
the decision of the case, that is to say; 
upon the merits, l | 
The Allakabad authorities culminate in 
the decision in Radha Mohan Datt v. Abba 
Alt Biswas (3) which is a Full Bench 
authority to the same effect. We have 
had cited tous a decision of the Rangoo 
High Court, M. S. Mahomed v. Collector o 
Toungoo (4) and I observe that that case wa 
expressly dissented from in the Allahaba 
case which Ihave just cited. The autho 
rities in Calcutta have followed upon the 
same lines. In Krishna Chandra Golda 
v. Mohesh Chandra Saha (5) Woodroffe, J. 
pointed out that the reason why a 
order made under s. 108 had been held 
not to affect the merits of tke case 
is that the order does not determine the 
merits but merely ensures a re-hearing on 
the merits: see also Chintamony Dassi v. 
Kaghoonath Sahoo (6). This decision is in 
conformity with the Bombay case in Dhondu 
Narayan v> Waman Govind (7) and also 
with Bhola Ram v. Arjan Das(&). We have 
had cited to us the casein Gopala Chetti 
v. Subbier (9) but I am of opinion that 
this case merely lays down that where the 
Subordinate Court has acted in a sense 
contrary to the law, its proceedings can 
be attacked in revision, and a study of the 
case shows that it is no real authority for the 
respondent's contention. The whole of the 
authorities on this point were reviewed by 
Wallace, J. in the Madras case in Athamsa 
Rowther v. Ganesan (10). The learned 
Judge pointed out that anumber of autho- 
rities proceed upon the principle that when 
the setting aside of the order has re-opened 
the hearing of the suit on the merits, the 
propriety of the setting aside of the order 
cannot be attacked in an appeal in the 
suit. He adds, however, that the cases do 
not go beyond that or lay down that in no 
case can the propriety of an order setting 
aside an ex parte decree be challenged 


(2) 25 A 280; A WN 1903, 39. 
(3) 53 A 612; 133 Ind, Cas. 129; A. I R 1931 All. 291: 
1931 A L J 377; Ind. Rul. (1931) All. 577 CF B}. 
ian) 5 Rang. 80; 102 Ind. Cas. 379; AIR 1927 Rang. 
0 


(5) 90 W N 584. | 

(6) 22 C 981. 

(7) 51 B 495; 103 Ind Oas. 262; A IR 1927 Bom 455; 
£9 Bom, L R 925. 

(8) 14 Lah. 361; 141 Ind. Cas. 337; A I R 1933 Lah. 
152; 34 P L R 221; Ind. Rul (1933) Lah. 105. 

(9) 26 M. 604; 13M L J 308. : 

(10) 47 M L J 641; 85 Ind. Oas 808; AT R 1924 Mad. 
890; 25 M L T 131;(1994) MWN 884; 29 LW 954. 
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in an appeal against a decree finally passed 
in the suit? and he cites the former Madras 
base in Gopala Chetti v. Subbier (9) as an 
instance in which the ex parte decree was 
properly set aside. I am of opinion that 
in this’ case there is no ground for saying 
hat the order setting aside the ex parte 
ecree should be interfered with; and Mr. 
unsi in his argument has been constrained 
bo admit that if his view is right, the 
decision in Radha Mohan Datt v. Abbas Ali 
Biswas (3) must be a wrong one. In my 
pinion it is clear that the words “affecting 
he decision of the case” mean affecting 
the decision of” the case on its merits, and 
do not think that to give this construction 
o those words it is 1ight to say one is 
adding words to the statute. Accordingly 
this application in revision will be allowed 
land the case will be remitted to the appel- 
late Court to decide the appeal upon the 
other points raised. Costs 10 gold mohurs. 

Spargo, /—I agree and have nothing 

rther to add. 

Leach, J.—The Court is empowered by 
O. IX, r, 13, Civil Procedure Code, to set 
aside an ex parte decree if it is satisfied 
hat the summons was not duly served or 
hat the defendant was prevented by suffi- 
cient cause from appearing when the suit 
was called on for hearing. If the Court 
rejects an application made under this rule 
the defendant has aright of appeal. This 
ight is expressly given by O. XLII, r. 1, 
(d); but that order gives no right of appeal 
o the plaintiff if the defendant's application 
is successful. In view of the very empha- 
tic terms of s. 104 of the Code and ihe 
lomission to insert in O. XLII, a clause giving 
the plaintif a right to appeal against an 
order setting aside an ex parte decree,it 
seems to me clear that ihe Legislature 
never intended that there should be an 
appealin such a case, and this can well be 
understood. It is only right that a defen- 
dant should be allowed to state his case if 
the trial Court is satisfied that he was 
unaware of the proceedings or that he was 
prevented by sufficient cause from appear- 
ing when the suit was called on for hear- 
ing. 

The learned Judges who decided M. S. 
Mahomed v. Collector of Toungoo (4) were 
3f the opinion that s. 105 (1) of the 
court gave the Appellate Court power to 
vestore an ex parte decree in a case like 
-he present one when it had seisin of the 





matter as the result of an appeal from the. 


decree. passed after the hearing on the 
merits. I ám unable to accept this as 
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being the correct interpretation of the 
section. It differs from a long list of deci- 
sions of Indian High Courts, There may 
be circumstances which would entitle an 
Appellate Court to restore an ex parte 
decree which has been set aside by a trial 
Court. It is not necessary for the purpose 
of this appeal to consider them, but I have 
at the moment in mind the cases in Gopala 
Chetti v. Subbier (9) and Athamsa Howther 
v. Ganesan (10). In the present case the 
ex parte decree was set aside by the trial 
Court because it was satisfied that the 
defendant was prevented by sufficient cause 
from appearing, and, in my opinion, tke 
Civil Procedure Code gives no right of 
appeal in such a case. I agree that the 
application for revision should be allowed 
and the ease remitted to the learned 
Assistant District Judge to decide the 
appeal on the other points raised. 
N. Revision allowed. 





NAGPUR HIGH COURT 
Civil Revision. Application No. 257 of 1936 
November 27, 1936 
PoLLcck, dJ. 
BANDE ALI—APPLIOANT 
VETSUS 
HUSSAIN BHAI—NON- APPLICANT 
Provincial Small Cause Courts Act (1X of 188%), 
s. 32 (1) (2)—Suit of small cause nature, starting as a 
regular suit—Subsequent transfer to Court of Small 
Cause jurisdiction—Whether can be tried as Small 
Cause Court. bogs gts 
Ifa suit of a Small Cause nature is instituted or 
proceedings are commenced in aCourt which had 
not at that time Small Cause Oourt powers, the case 
cannot afterwards be tried ay a Small Cause Court 
suit; if it starts as a regular suit, it must continue 
as a regular suit. Ifit starts asa regular suit and 
then is transferred to a Oourt with Small Cause Court 
jurisdiction, it cannot afterwards be tried as a Small 
Oause suit, and an appeal will lie. Radha Kant 
Misir v. Puran Chander Tripathi (7), followed. 
[Case-law refrered to. | 
C. Rev. Appl. of the order of the Court 
of the District Judge, Nimar, dated 
February 24, 1936, in C. A. No. 66-B of 


1930. 


Mr. V. K. Rajwa'de, for the Applicant. 

Mr. M. N. Jug, for the Non-Applicant. 

Order.—The suit giving rise to this ap- 
plication for revision was instituted in the 
Court of the Subordinate Judge, second 
class, Burhanpur. The suit was of a Small 
Cause Court nature and for a claim of 
Rs. 300. Atthat time in Burhanpur there 
was no Court invested with Small Cause ` 
Court jurisdiction to hear cléims over 
Rs. 200. The suit was transferred to the 
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Court of the Additional Subordinate Judge 
of the second class which later became the 
Court of the second Subordinate Judge of 
the second class, and subsequently the case 
was transferred back to the 1st Subordinate 
Judge of the second class, by which time 
that Court had been invested with Small 
Cause. Court jurisdiction to hear claims up 
to Rs. 500. The case was tried throughout 
by ‘the regular procedure, but when an 
appeal was made to tke District Judge he 
held that asthe suit was of a Small Cause 
Court nature and was decided by a Court 
invested with Small Cause Court powers, it 
must be deemed to be a Small Cause Court 
suit, so that no appeal would lie. 


The learned District Judge has cited 
various cases forthe proposition that if a 
Judge with Small Cause powers erroneously 
and in ignorance of his powers uses the 
regular procedure, he will be deemed to act 
under the Small Cause Court powers and as 
a Judge of a Small Cause Court, and also 
that ifa case is properly tried by regular 
procedure in one Court and then is trans- 
ferred to a Court with Small Cause Court 
jurisdiction over the case, the case will 
-become a Small Cause Court case. I need 
not consider the first of these propositions, 
but for the second, none of the case cited 
is authority except the decision in Dhanan- 
jay Das v. Ram Chandra Das (1) with 
which the learned District Judge did not 
agree. Sub-section (1) of s. 82 of the Pro- 
vincial Small Oause Courts Act provides 
in effect that a Court invested for the time 
being with Small Cause Court powers, is 
to be deemed a Small Cause Court and then 


subs. (2) goes on to say that nothing in ` 
sub-s. (1) with respect to Courts invested . 


with the jurisdiction of a Court of Small 
Causes applies to suits instituted or pro- 


ceedings commenced in those Courts before - 


the date on which they were invested with 
that jurisdiction. That means that if a suit 


is instituted or proceedings are ccmmenced ` 


in a Court which had not at that time 
Small Cause Court powers, the case cannot 
afterwards be tried as a Small Cause Court 
suit; if it starts as a regular suit it must 
continue as a regular. suit. The question is 
whether if it starts asa regular suit and 
then is transferred to a> Court with Small 
Cause Court suit. The general view is that 
it cannot: see the decisions in Sambhu 


Dhanaji v. Ram Vithu (2) which was fol- - 


(1) A IR 1927 Cal. 388; 101 Ind. Cas, 688; 45 © LJ 
218, 
(2) 28 B244. 


- executed against the others.” 
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lowed in Venkataraman v. Baburaya (3), 
Mahinia Chandra Sardar v. Keli Mandal 
(4), Bindesri v. Ganga Prasad (5), Hart 
Kamayya v. Hari Venkayya (6) and Radha 
i Misir v. Purna Chander Tripathi 
For the precise point before me the deci- 
sion in Radha Kant Misir v. Purna Chan- 
der Tripathi (T) is particularly apposite. 

T, theretore, hold that when a suit is 
properly instituted as a regular suit, it 
must remain a regular suit and cannot 
afterwards become a Small Cause Court 
suit and an appeal will lie. The case is, 
therefore, remanded to the’Court of the 
District Judge for disposal of the appeal 
accordingly. Costs in this Court will abide 
the event.. Counsel's fee Rs. 15. 


D. Case remanded. 


(3) A I R 1923 Bom. 454; 73 Ind. Cas. 1020; 25 Bom. 
LR 516 , 


(4) 120 W N 167. 

(6) 42 A 195; 54 Ind. Cas. 423; 13 A LJ 88;1UPL 
R (A) 170; A I R 1919 All. 55. 

(6) 26 M 212. 

(7) AI R 1930 Pat. 270; 126 Ind. Cas. 8863; Ind. Rul 
(1930) Pat. 655. ; 


| naeenene ended 


SIND JUDICIAL COMMISSIONER'S 
COURT 


First Civil Appeal No. 51 of 1933 

October 15, 1936 | 
RUPCHAND AND HAVRLIWALA, Å, J. Cs. 

PRIBHOMAL NARUMAL AND OTHERS—— 

APPELLANTS | 
VETSUS : 
JETHANAND SANTDAS Anp orazrs— . | 
RESPONDENTS. 

Civil Procedure Code (Act V of 1908), O. XXI, 7.16 | 
Proviso 2—Applicability—Proviso, if applies to - 
mortgage decrees. 

Proviso 2 to O. XXI, r. 16, Civil Procedure Code, 
does not apply to mortgage-decrees as such and it 
comes into operation only afterthe property is sold 
anda personal decree passed. Laldharzt Singh v. 
Manager, Bhabatpura Estate (l), Panachand v. 
Sundrabai (3), Jagabandhu Pal v. Haladhar Pal (4), 
Rajerathna Naidu v. Rama Chandra Naidu (5) and 
Chidambara Thevar v. Subbarayar (6), relied. 


On. 
i Mr. Srikishindas H. Lulla, for the Appel- 
ants. : 
Mr. Kodumal Lekhraj, for the Respon- 
dents. 

Rupchand, A. J. C.—Proviso to O. XXI, 


r. 16, Civil Procedure Code, is this: 
“Provided also that, where a decree for the pay- 

ment of money against two or more persons has. 

been transferred to one. of them, it shall not be 


‘the payment ‘of money” in tke above. 
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The substanttal question raised in this 
appeal js whether the words “a decree for 


provisoinelude within their ambit .a final 


decree passed in a mortgage suit or not. 


A similar question came up for considera- 
tioi before the Calcutta “High Court in 
Laldhari Singh v. Manager, Bhobatpura 
Estate (1). That was a case decided upon 
the somewhat similar words in the cor- 
respondiug'section of the old Code “a decree 
for money against several persons.” In that 
case Sir Mookerjee, J. has said : 

“The plain méaning of the proviso is that it is 
applicable only to the case of a decree for payment 
of money personally by several persons jointly: in 
other words, the expression, ‘a decree for money 
against several ‘persons’ signifies a personal decree 
for the payment of money against two or more de- 


fendants jointly. This is manifest from an exa- 


mination of the principle which underlies the 
rule, as explained by Sir Barnes Peacock, C. J. in 


- the case of Digumburee Dabee v. Eshan Chunder 


t 


Sein (Z. That principle is that if one debtor satisfies 
the judgment-debt and takes an assignment of it, he 
cannot enforce it by execution or in. any way 
against his co-debtors: his only remedy isto sue 


them for contribution and to compel them to pay, 


him their share of the amount for which the decree 
was purchased, having regard to the proportion in 
which they were bound inter se to satisfy the 
original decree; the position is different, if there 
is collateral security to which recourse may be had.” 
A similar view was taken by Chanda- 
varkar and Pratt, JJ,, in Panachand v. 
Sundrabai (8) which was decided 4 years 
before the Calcutta case. In that case 
Chandavarkar, J., has said at p. 313* : 
“Clause (b) of the proviso to s. 282° does not 


extend to a decree which may become a decree for : 
money against several persons on determination by - 


the Court. It applies only where in the decree there 


is a distinct order upon the defendants. personally | 


to pay the money.” 


kd 


The same view has been taken of the 
proviso contained in O. XXI, r. 
Procedure Code, in Jagabandhu Pal v. 
Haladhar Pal (4),.Rajarathna Naidu v., 
Rama Chandra Naidu (5) and Chidambara 
Thevar v. Subbarayar (6) In the last men- 
tioned case, reference has been made to 
Abdulla Sahib v. Oosman Sahib (7), and 
Sadagopa Ayyangar v. Sellammal (8) and 
cae 16 .C W N 182; 12 Ind. Oas. 70; 14 C LJ 

(2) 9 W R230, | 

(3) 31 B 308; 9 Bom. L R 409. 

(4) 27 © L J 110; 41 Ind. Oas. 269; A I R1918 Cal. 


602. Ry; 
(5) 47 M 948; &2 Ind. Cas, 918; A I R 1924 Mad, 901; 
ra J 434; 20 L W 465; (1924) M W N 747; 35M 
1, i i 
(6) 49M 508: 93 Ind. Cas. 58; AI R 1926 Mad. 623; 
51 M'L T 139; (6926) M W N 224; 23 Li W 515. 
(7) 28 M 224. 


(8) 43 M LJ 761; 72 Ind. Cas. 861; A-I R 1922 Mad, 


510; 16 1, W 758; 31 M.L T 463. 
*Page of 31 BEd] ., - 7 
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At 


both these’ cases have been distinguished. 


It is pointed out that under the present 
Code only a mortgage decree is passed in 
the first instance; it cannot be said that 
the decree is one for the payment of 
money. Jt is further pointed out ihat if a 
personal remedy is not outstanding, the only 
remedy of the mortgage-holder is to preceed 
against the property and, therefore the 
mere fact that a personal remedy is out- 
standing will not convert the mortgage- 
decree into a decree for payment of money 
within the meaning of the proviso. The 
case in Sadagopa Ayyangar v. Sellammal 
(8; has been distinguished on the ground 
thatin that case there was a decree for 
payment of money although it was limited 
to the family property in the pcssession of 
the judgment-debtors. __ 

The learned Advocate has not been able 
to quote any ruling in support of the eon- 
trary View, but he has argued that the 
underlying object of the proviso is. that 
where one of the cc-debtors has paid the 
claim to the decree-holder, equity requires 
that he should be entitled to a contribution 
of the money frem the other co-debtorg 
only to the extent to which such eo- 
debtors are liable, and that the same 


- principle should apply to co-mortgagors, 


The obvious answer to that argument is 
that although s. 232 was interpreted by 
the Courts as not applicable to mortgage 
decrees the Legislature did not consider it 
proper to amend the law so as to make 
this equity applicable to mortgage-decreeg ` 
Under the circumstances we think we 
should follow the rulings referred to above 
and hold that the proviso does not apply 
to morigage-decrees as such and that it 
comes into operation only after the prop- 
erty is sold and a personal decree passed. 
As in this case the assignment was made 
prior tothe sale of the mortgaged property 


. and the application was for sale of the 


properties, the learned Judge below was 
justified ‘in refusing to go into the question 
whether or not the assignee wasa bena- 


, midar for one of the mortgagors. We 
_ accordingly dismiss this appeal with costs. 


Ne Appeal dismissed. 


EN 
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NAGPUR HIGH COURT 
Civil Revision Application No. 401 
of 1936 


January 13, 1937 
PoLLooKk, J. 
LAXMANRAO TRIMBAKRAO 
CHANDWARKAR-— PLAInTIx¥— 
APPLICANT 
VETEUS 
GAYADIN SHEOPRASAD~— 
Opposites Party 

Civil Procedure Code (Act V of 1908), 0O. XXVI, 
r.11, O; XI, r. 14—Court, when can appoint Con- 
missioner to examine accounts——Defence not put up 
—Court, if can grant request of defendant to appoint 
Commissioner—Provincial Small Cause Courts Act 
_ (IX of 1887), s. 25—'Case'—Interference, in tinter- 
locutory order. te 

Order XXVI, r. 11, Civil Procedure Code, 
merely entitles the Court to appoint a Commissioner 
to examine accounts when it is necessary to exa- 
mine the accounts, but it has first to be shown 
that it is necessary to examine them. Where the 
defendant has put in no defence, it is impossible 
to say whether it is necessary to examine the ac- 
counts ornot. Under O, XI, r. 14, the Court may 
order the production of any documents in the pos- 


session of any party relating to any matter in- 


question in such a suit, but until it is known 
what the defendant's defence is and what the points 
in issue will be, it isimpossible for the Court to 
say that the plaintiff's accounts are relevant, 
There is, therefore, no justification for the order 
directing the plaintiff to produce his accounts at 


this stage. The defendant must first file his de- 


fence, and thenthe Court must see whether it is 


necessary to examine the accounts, and if so, which | 


accounts. ; 
' The word “case” in s. LIS of the Civil Proced- 


ure Code, is wide enough to cover an interlocu- 
tory order, and, therefore, it should also be wide 
enough in s. 25 of the Provincial Small Oause 
Courts Act. Laxmandas v.Chunnilal (1), followed. 

C. R. App. of the order of the Court of 
the Judge; 7 
dated April 30, 1936, in Civil Suit No. 
2116 of 1935. 


Mr. W. B. Pendharkar, for the Applic- 


ant. ` 
Mr. K. C. Jain, for the Opposite Party. 


‘on December 1], 1935, to recover the 


amount C 
Rs. 240 which he alleged was advanced in 


cash to the defendant on the date of the-. 
promissory note, December 12, 1932. No’ 


defence has yet been put in by the defend- 
ant, butI understand from his Counsel in 
this Court thathe admits the execution of 
the promissory note but denies the con- 
sideration. The plaintiff was summoned 
by the defendant to produce his accounts 
and these accounts were apparently pro- 
duced atthe first hearing on February 7, 
1536, and inspected by the defendant. 


The defendant was allowed an adjournment ` 
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Small Causes, Jubbulpore, ' 


due on a promissory ‘note for.’ to interferé under s. 25 of 
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as his witnessss were absent. The defend- 
ant’s witnesses were again absené at the 
next hearing, and there was a further ad- 
journment. I do not understand why the 
defendant's defence was not put‘in at 
either of these hearings. On April 14, 
1936, the defendant putin an application, 


` ostensibly under O. XXVI, r..11; behind 


the back of the plaintiff, asking to have a 
Commissioner appointed to examine the 
plaintiffs accounts, and the Court passed 
an order accordingly.:-.Subsequently the 
plaintiff objected to this. order, but the 
order was upheld and some of*the accounts 
have apparently been éxamined by the 
Commissioner. >- . 

Order XXVI,r. 11, ‘merely entitles the 
Court to appoint a Commissioner to exa- 
mine accounts when it is mneécéssary to 
examine the - accounts; but it.has first to 
be shown that itis necessary to examine ` 
them. As the defendant has put in no 
defence, itis impossible to say whether it. 
is necessary to examine the accounts cr not.. 
Under O. XI, r. 14, the Ccurt may crder 
the production of any documentsin the ; 
pcssession of any party relating to any 
matter in. question-in such a suit, but 
until it is known what the defendant's” 
defence is and what the points in issue will 
be, it isimpossible for the Court to say 
that the plaintiff's accounts are relevant. 
In any case it is difficult to see why the 
plaintiff should be asked to produce his ac- 
counts from: 1924 to 1936 inclusive, as he 
was asked. to do -by. the Commissioner, ap- 
parently at the defendant's request. ‘There 
was, therefore, no justification for the order 


. directing the plaintiff to produce his ac- 
counts at this stage, aod the order must be ~,, 


set aside. The defendant must first file 
his defence, and then the Court must see 
whether it is necessary to examine the.. 


? , ` _ acecunts, ‘and-if so, which accounts, 
Order.—The plaintiff instituted his suit - 


It has been ‘urged that there is no case. 
decided and that, therefore, I have no power 
‘the Provincial - 
Small Cause Courts. Act. In- Laxmandas 
v. Chunnilal (1) it was held that the word 
“case” in s. 115 of the Civil Procedure Code, 
is-wide enough to cover an’ interlocutory 
order, and, therefore, it should also be 
wide enough in s. 25 of the Provincial Small 


‘Cause-Courts Act. 


.The application for revision is, therefore, 
allowed with costs. Counsel's fee Rs. 15. 
D. , Revision allowed.” 


(1)27 N L R 251;130 Ind. Cag, 145; AI R 1931 
Nag:-17; Ind. Rul. (1931) Nag. 49. : oo 
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MADRAS HIGH COURT 
Appeal Against Order No. 99 of 1934 
May 1, 1936 
VABRADACHARTaR AND STODART, JJ. 
Toe SECRETARY or STATE ror . 
INDIA: IN COUNCIL: —Darenpant— 
APPELLANT 
VETSUS 


V. M. MEYYAPPA CHETTIAR 


—PLAINTIPS——-RESPONDENT 

“Income Tax Act (XI of 1922), ss. 4, 30, 23 (4), 67 
—durisdiction of Civil ` ‘Courts—Suit to declare 
assessment illegalon the ground that assessee was 
not residing in British India—Maintatnability— 
Finality of decision of income-tazx authorities on 
the question of residence—Absence of other remedy 
— Effect. , 

In respect of matters which the igas Tax Act 
has left to be determined by the income-tax sutho- 
rities, their decision cannot be questioned by a suit 
in the Civil Court. 

The plaintiff who was “assos to income-tax in 
British India on the indome received by him from 
his: business in Saigon .(burma) instituted a suit 
for a declaration that he was not liable to be as- 
sessed under the Income Tax Act, inasmuch as he 
was not a resident of Bmtish India but was per- 
manently residing in French territory when the 
income accrued ‘to-him. The income-Yax authori- 
ties had found after proper enquiry that he was 
résiding, in British India during the period in 
question and had assessed him to income tax ac- 
cordingly : 

Reid, that the assessing authorities had power to 
determine the question whether the plaintiff resided 
in British India, and as they liad found after due en- 
quiry that he wasa resident of British India, the 
ak Court had no jurisdiction to entertain the 


Held, further, that the fact that the assesses had 
been assessed under s. 23 (4). and had no other 
remedy would not give him af right to maintain . a 
suit of this nature an the Vivil Court. 

[Cage-law discusged, | -; 


A. against an. order of the Court of the . 


Subordinate Judge of. Devakotta; dated 
January 25, 1934, and made in Appeal Suit 


No. 36 of 1933 ‘preferred against tne -decree ` 


of the Oourt of tne ‘District Munsif of :. 
Devakkotta in O. B. ‘No. 836 or 1931. 

The Government Pleader, for the Appel- 
lant. 


Messrs: K. “Rajah Iyer: and y. Raniaswami 
Iyer, for the Respondent. 


Varadachariar, J.—This appeal arises- 
out of a suit for-a `declaration that the’ 
Plaintiff is not liable to be assessed to 
income-tax on’ the income received by him 
from his business in Saigon and for 
recovery of* tax levied’ frum him for tue, 
years 1929-30 and 1930-31. The tirst issue’ 
in ‘the’ casé raised the question ‘wuetuer 
the suit was not barred by .s.-u7 of tne 
Income Tax Act, X1 of 1922. -Dealing with 
‘this poiht as a preliminary issue, the Dis- 
trict Munsif dismissed the suit as barred | 


Li0—7 & 8 


by that section. The lower Appellate Court 
was of opinion that the suit would be 
maintainable if the assessment was ultra 
wires or had been made without jurisdic- 
tion. In view of the allegations in the 
plaint, it held that the Court must decide 
on evidence whether the plaintif was 
permanently residing in French Territory, 
as, in that, case any income there received 
by the plaintiff from the Saigon business 
would not be income assessable under the 
Act. It.recorded a concession by the plaintiff's 
Vakil that Issue No. (6) in the case, viz., 
‘whether the assessment was made without 
proper enquiry and without giving the 
plaintiff an opportunity to prove his con- 
tentions’ could not be tried by the Civil 
Court. Issue No. .5) (a) raised the question 
of fact, ‘whether the plaintiff had ceased to 
reside in British India, and whether he 
had no assessable income in British India”. 
The other issues were conseqential. The 
lower Appellate Court accordingly remand- 
ed ths suit for trial of Issue No. (5) (a) and 
for findings on the other issues in the 
light of the finding that may be come to 
on Issue No.5(a). Against that order of 


. remand, this app2al has been preferred by 


the Secretary of State. 

In view of the argument urged before 
us, ‘it is necessary to refer to a few facts 
appearing from” the documents put in 
evidence as bearing on the preliminary 
issue. The plaintiff was at one time ad- 
mittedly a resident of Palavangudi in the 
Chettinad (Ramnad. District); but his case 
was that from 1926 he had been per- 
manently residing at Pondicherry in French 
Territory and that after a partition in his 
family in 1923, he had no proprietary 
interests, business or assets any where in 
` British India. In October 1929 the plaint- 
iff's agent appeared before the Income-tax 
Officer and put forward this contention. 
„For reasons recorded in Bx. I, that Oficer 
‘declined to:accept that plea. He was of 
opinion that the plaintiff's residence out of 
British India was only temporary, that his 
wife was living in Ohettinad and that he 
had aright to ashare in the family house 
in Onettinad after his father’s death. An 
appeal against Ex. I proved infructuous; 
and: as the plaintiff did not-make any 
return in respect of. his income or produce 
liis accounts 12 spite of several adjourn- 
ments, he was assessed under s. 23 (4) of 
the Act ona sum of Rs. 8,100 being the 
amount disclosed by the accounts of the 
partnership to. have .bəeń remitted to-him ; 
_ (Vide Ex. If). 
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For the next assessment, there was no 
appearance by or on behalf of the plaintiff 
before the Income-tax Officer. The steps 
taken to serve notices on the assessee are 
detailed in Ex. II. On default of appear- 
ance in spite of these steps, the assessment 
had again to be made under s. 23 (4). 
But as, in the meanwhile, the assessee 
had sent a notice of suit to the Commis- 
sioner of Income-tax cn November 26, 
1930, the Income-tax Officer referred in 
his order (fx. III) dated March 4, 1931, to 
the materials on which he came to the 
conclusion that the plaintiff must be 
regarded as residing in Palavangudi. In 
addition to the circumstances stated in 
fix. J, he referred to the fact that the 
plaintiff's wife was living in Palavangudi 
in a house which he believed was purchas- 
ed by the plaintiff in her name and that 
from an affidavit filed by that wife it 
appeared that plaintiff celebrated his 
daughter's marriage in that house in the 
year Sukla (1929-30) and that the plaintiff 
occasionally used to come and stay with 
her in that house. 


In the circumstances above stated, two 
contentions have been urged before us in 
support of the Government’s appeal: (i) 
that the bar enacted by the first part of 
s.67 of the Income Tax Act of 1922 is 
absolute and unqualified; and (ti) that the 
Legislature had left it to the income-tax 
authorities to decide both questions of fact 
and of law, that appropriate remedies by 
way of appeal and reference (including a 
reference to the High Court on points of 
law) have been provided in the Act and 
that it could not, therefore, be the inten- 
tion of the Legislature that Oivil Courts 
should ina separate suit be at liberty to 
examine the correctness of the conclusions 
arrived at by the income-tax authori- 
ties. : 


Before dealing with the decisions cited 
before us, it is necessary to emphasise 
the fact that, in some of them, the ques- 
lion of exclusion of the Civil Court's 
jurisdiction had to be dealt with merely 
on general principles and in the absence 
of statutory prohibition, while in others 
the decision turned upon the scope of the 
prohibition, enacted by statute. In the 
former class of cases, reliance has natural- 
ly to be placed on the general scheme of 
the law creating or empowering the 
authority whose acts are sought to be 
challenged. The observations of the 
Judicial Committee in Colonial Bank of 


VIOLA 


dustralia v. Willan (1), are frequently 
referred to, as defining the limits of tLe 
Civil Court's powers of intervertion. But 
even in applying these observations, it 
seems to me unwarranted to assume that 
in all cases in which a prerogative writ 
can, according to those observations, issue 
from a superior Court, there must also 
exist a right of civil suit in the ordinary 
Courts cf the land. 

Whenever the right scught to be vindicat- 
ed is not a creature of the statute itself 
but a common law right relating to the 
person or property of the subject, Courts 
start with the presumption that there must 
be aremedy in the ordinary Courts and 
insist on very clear and unmistakable 
indications of an intention to curtail or 
exclude the same; and in this connection 
a distinction has been formulated between 
questions affecting the jurisdiction cof the 
statutory authority and matters affecting 
the correctness of its decision. Even under 
the head of jurisdiction, a further refinement 
bas been recognised, as indicated ia the 
judgment of Lord Esher in Keg v. Income- 
tax Special Purposes Commissioners (2), 
according as the statute in question does 
or does not entrust to the statutory authority 
iteelf jurisdiction to determine whether or 
not the preliminary state of facts essential 
to give it jurisdiction to act under the 
statute exists. In Reg v. Belton (3), which 
is referred to with approval in Colonial 
Bank of Australia v. Willan (1), and 
numerous later decisions, it was observed : 

“that the test of jurisdiction (for this purpose) was 
whether or not the authority in question “had 
power to enter upon the enquiry, not whether its 


conclusions in the course of it were true or 
false,” — 
The Court explained the principle by 
adding that it might be shown that the 
tribunal had no authority to commence the 
enquiry : 

“inasmuch as the question brought before them 
was not one to which their jurisdiction extended; 
and this, although by misstatments they have made 
the procesdings on the face of them regular.” 


In cases where the relevant statute 
contains a specific provision limiting or 
excluding the jurisdiction of Civil Courts, 
the delermination of the ambit of the 
Civil Court's jurisdiction must prima facie 
rest upon the language used in the exclud- 
ing provision. ven here, when the 


(1) (1874) L R 5 P C 417; 30 LT 237;22W R 
516; 48 LJ PC38(P OC) 

(2) (18e8) 21 Q B D 313; 533 P 84; 36 W R 776. 

(3) (1841) 1 Q B66; Arn. & H 261; 4 Per. & Dev. 
ee i0 LJ M O49; 5 J P3870; 5 Jur. 1154; 113 E 

1054. 
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languagè is not sufficiently definite or 
comprehettsive, its interpretation is natural- 
ly influenced by the presumption against 
the intention to oust the jurisdiction of 
Civil Courts, especially when personal 
liberty and rights of property are con- 
cerned. One wellknown class of cases 
where the statute law has advisedly enacted 
only arestricted exclusion of civil juris- 
diction is that relatiug to taxation by 
local or municipal bodies. (cf. s. 354 
of the Madras District Municipalities Act 
of 1920 and s. 228 of the Madras Local 
Boards Act of 1920 which preclude the 
challenge in a Civil Court of any assess- 
ment, etc., provided that the provisions of 
the Act have been in substance and effect 
complied with). Theresult of such language 
is practically to assimilate this class of 
cases to those where the statute contains 
no express words of exclusion of Civil 
Courts’ jurisdiction ef. Navadip Chandra 
Palv. Purnananda Saha (4), and Chairman, 
Giridih Municipality v. Sirish Chundra 
Masumdar (5), which turned on s. 116 of 
the Bengal Municipal Act which merely 
said that no objection shall be taken to 
any assessment or rating in any other 
manner than in this Act provided. 

Even where the words of exclusion in 
the statute are positive enough to exclude 
a writ of certiorari, the Judicial Oommittee 
made a reservation in Colonial Bunk of 
Australia v. Willan (l) in respect of 
manifest defect of jurisdiction or fraud 
of the party. Whatever may be the dis- 
inclination of the Legislature in England 
against enacting a total exclusion of the 
Civil Court’s authority or of English 
Courts in inferring it, such exclusion 
is not unknown in this country. The de- 
cision in Spooner v. Juddow (6) in an 
instance in point. (See also- Govindara- 
jula Naidu v. Secretary of state (7)). The 
point for decision in Spooner v. Juddow (6) 
related to the immunity of officers acting 
in excess of their powers in the 
administration of revenue law (similar 
to that provided for in the 2nd part 
of s. 57 of the Income Tax Act; but -their 
Lordships’ observations, it was said, are 
equally apposite to the question arising 
under the first part of the section. ‘I'ne 
case is of special significance in view of 
the strung cpinion expressed by Sir 
Erskine. Perry (in the Supreme Court) in 

(4) 30W N 73. 

. (8) 35 O 859; 12 O W N 709. 

(6) 4MI A353; 6 Moo P C 257; 1 Sar, 363. 

(7) 50 M 449; 105 Ind. Oas. 576; A I R 1927 Mad. 
689; 53 M LJ 355; 39M LT 304; 26 L W 508, 
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favour of the maintainability of the action: 
The learned Chiet Justice referred to the 
interpretation placed by the Judicial Com: 
mittee in Calder v, Halket (8) on 21 Geo. IL; 
c. 70,8. 24 and added ‘if jurisdietion does 
not exist inthe Supreme Court to correct 
wrongs of this kind, it exists nowhere’ (see 
footnote on page 362 of Spooner v. Jude 
dow (6) Mr. Sanjeeva Row's edition of 
the Indian Reports), And yet their Lord- 
Ships held against the jurisdiction of the 
Supreme Court, adding : 

“whether the plaintiff might have redress before 
any other tribunal can only be material ina doubt- 
ful construction of the statutes.” 

Ifthe jurisdiction of the Court is clearly 
taken away ‘our decision’ they said ‘could 
not be influenced by consideration that 
the plaintiff is left without remedy.’ 

‘In Venkataratnam v. Secretaryof State 
(9) the exclusion of jurisdiction by s. 110 
of the Goverement of India Act, 1915, has 
been held to excludeeven the jurisdiction 
to issue a writ of certiorari. Whether the 
High Court can issue a writ of certiorari on 
an Income Tax Officer in the mofussil, is 
a question beset with greater difficulty (see 
In re Nataraja Ayyar(10) and O. M. P. No. 
2544 of 1935; but one cannot on that account 
recognise aright of suit in contravention 
of the declared policy of the Legislature. 

In the interpretation and the application 
of taxing statutes, the distinction between 
liability to assesment and the method or 
quantum of assessment has long been re- 
cognised in the Land Revenue Law of this 
country. After a review ofthe relevant 
statutory provisions, it was pointed out by 
a Full Bench in Faharriudnnissa Begum 
v. Secretary of State (11) that the former 
question had always been treated as, and 
declared to be a matter for Courts of Justice. 
The same distinction was recognised in 
s. 58 of the Madras Revenue Kecovery Act 
which excludes from the cognisance of 
Civil Courts only questions as to “rate of 
land revenue or as to the amount of assess- 
ment”. In Faharriudanissa Begum V. Sec- 
retary of State (11) the question was raised 
whetuer any and what aeparture had been 
made from this underlying principle by 
Act IX of 1847, either by reason of its 
general scheme or by the specıne provision 
in 8. 9 which enacted that ‘nuo suit or 


(8) 2M LA 293; 3 Moo. P O 22; 1 Sar. 191, 

(9) 53M 919; 128 Ind. Cas. 851; 32 L W475; A I 
k 130 Mad. 696;t0 M LJ 25, 

(10) 36 M 72; 16 Ind. Cas. 755; 23 M LJ 393; 
(viz) M W N i0lz; 13 Or- J 723,13 MLT 
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action in any Courts of Justice shall lie 
against the Government or any of its 
officers on account of anything done in 
good faith in the exercise ofthe powers 
~ conferred by this Act’. The majority ap- 
. proached this question from the point of 
view that because of the declared policy 
of the Indian Legislature of at least 50 
years, they should not adopt a construc- 
tion involving a departure from it unless 
the Legislature had’ expressed such in- 
tention in clear and unmistakable langu- 
age. As regards s. 9, they held that if 
only referred to suits for damages. This 
method of approach was approved of by 
- the Judicial Committee on appeal in Secre- 
tary of State for India v Faharriudannissa 
Begum (12} and with reference to s 9, 
their Lordships observed: 

“full effect can be given to this section with- 
out holding that it deprives the owner of a per- 
Inanently settled estate of that right of appeal 
which is givento him in order that he may 


have determined in a Oivil Court the justness of 
the demand of therevenue authorities” č 

. The language of s. 9 was in effect limited 
by their Lordships in view of the previous 
state of the law and they added (on page 
605)* . 

“if it had been intended to take away from the 
proprietors of estates the power by application 
to the Courts to obtain immediate redress in any 
cass in which the revenue authorities shall violate 
or encroach on the rights secured to them by the 
permanent settlement, it would have been done in 
express terms and not by such enactments as are 
contained in the Act of 1847.” 


` Pausing fora moment, to compares. 9 
of Act IX of 1847 with s. 67 of the Income 
Tax’ Act, 1922, I may point out that the 
exclusion in the Income Tax Act cannot be 
explained away as relating only to suits for 
damages, because the section consists of two 
Parts, of which the latter alone may be 
said to correspond to s. 9 of Act IX of 
ele The first part in terms provides 
that: 

“no suit shall be brought in any Civil Court to 


set aside or modify any assessment made under this 
Act.” 


Subject to the controlling effect of the 
words ‘made under this Act’, there cau be 
little doubt that the exclusion of the 
jurisdiction of the Civil Court is almost 
absolute. Can it be suggested that there 
is anythingin the history of this branch 
of the law which, as in the case of land 
revenue law, would justify the Court in 
limiting the scope of this exclusion? I 
am not aware of any such consideration. 

On the other hand, in the English system 


- (12) 17 O 590; 17 I A 40; 5 Sar. 391. 
*Page of 17 O.—L.Hd,| 
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from which tke income tax law has been 
borrowed, it was settled as emrly as in 
Allen v. Sharp (13) that legislative policy 
as well as considerations of expediency 
pointed to the propriety of treating the 
assessment by theassessing authorities as 
final and conclusive unless appealed from 
in the manner pointed out by the statute. 
It is true that in Kesington Income-tax 
Commissioner v Aramayo (14) affirming the 
decision in Reg v. Kesington Income- tax 
Commissioners (15) it was decided that ‘pro- 
hibition’ will lie and as an appropriate 
remedy if the Commissioners acted without 
jurisdiction. The case there was clearly with- 
in the principle of Reg v. Belton (3) because, 
according to the then state of the law, ovly 
certain specified Commissioners could 
assess á person to inccme taxin respect 
of profits derived from foreign possessions. 
Even on the facts found or assumed to 
exist, the Court held that the particular Com- 
missioner whose proceedings were sought to 
be restrained had no jurisdiction to pro- 
ceed with the assessment, as he admittedly 
was not one of these specified in the Act as 
competent to deal with such profits. The 
Sense in which that decision must be 
understood was explained in Reg v. 
Bloomsbury Income-tax Commissioners 
(16). When it was argued that the Com- 
missioners had no jurisdiction to make or 
proceed upon the assessment because, ac- 
cording to the petitioner’s contention, he 
was nct chargeable to income-tax. and it 
was further contended that the Commis- 
sioners could nob give themselves juris- 
diction to assess a person by determining 
in the first, instance that he was chargeable 
when in fact he was not, the Lord Chief 
Justice (Lord Reading) reviewed the 
history of Income-tax lawand after refer- 
ing to Allen v. Shrap (13) held that 

“ “the scheme of the Legislsture isto entrust the 
decision of the facts to a tribunal of persons 
specially selected for the locality ........ ... TESCTV- 
ing alwaysto the individual the right to have 
the Commissioners decisions on points of law 
reviewed by the Oourts. The obligation is placed 
for reasons of expediency upon the person assessed 
to appealto the Commissioners if he wishes to rid 


himself of an assessment which is, in his view, 
based upon wrong conclusions of fact.” 


The only qualification added is that the 
assessing authorities should have materials 
before them on which they could honestly 


(13) (1848) 2 Ex. 352; 17 L J Ex. 209; 76 R R621. 

(144) (1916) 1 AC 215; 84 LIK B 2160;113L T 
1083; 6 Tax Oas. 613, 59 SJ 715; 31 T L R608. 

(15) (1914) 3K B 429: 83 LJK B1439: 111 L T 
393; 3T L R 574; 6 Tax Cas. 613. 

(16) (1915) 3 K B 768; 113 L T 1015;8 LJ K B 
129; 31 TL R 565, 
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come to £ conclusion against the assessee. 

“Once tha conclusion is reached, it follows that 
ey had jurisdiction to decide all questions of 
act’ > 


Avory, J., observed that : 

“in such a case, if is an erroneous application of 
the formula to say that the tribunal cannot give 
themselves jurisdiction by wrongly deciding cer- 
tain facts to exist, because the Legislature gave 
them jurisdiction to determine all the facts in- 
cluding the existence of the preliminary facts on 
which the further exercise of their jurisdiction 
depends ” 


Both Avory, J. and Lush, J., make it 
clear that a writof prohibition may issue 
if the assessing authority had-never satis- 
fied itself that a person was- chargeable 
or had acted without any enquiry or if its 
belief was founded on an obvious and 
manifest mistake in law. Mr. Rajah Iyer 
referred toan observation of Shearman, J., 
in 1925 Rex v, Swanasea v. Income-tax 
Commissioners (17) to the effect that, 

“there may be cases in which prohibition may 
be obtained where the applicant shows -that he 


is not liable to the jurisdiction of the Commis- 
sioner at all” 


Read in the light of other decisions and 
of the remarks of the other learned Judges 
who took part in that very case, this obser- 
vation can only referto cases like Kesing- 
ton Income-tax Commissioners v. Ara- 
mayo (14) where even on undisputed facts 
or facts assumed by the Commissioner, 
tbey would have no jurisdiction. 

Whatever might be said of the Indian 
Income Tax Act of 1886, there can be little 
doubt that the Indian Acts of 1918 and 1922, 
mustin view of their elaborate provisions 
and safe-guards, be interpreted in the 
light of principles above set forth as 
underlying the English Income Tax Law. 
As Ihave already indicated, it may be 
open to doubt whether an ordinary civil 
action will lie in all casesin which and in 
all circumstances under which a writ of 
certiorari or prohibition may issue from a 
superior Court. But it certainly cannot be 
said that an assessment may be challenged 
by a-civil suit even in circumstances in 
which a writ of certiorari or of prohibi- 
tion will not be available. According to 
the facts which have been set out at the 
commencement of this judgment, the pre- 
sent case isone in which the Assessing 
Officer did make an enquiry as to the facts 
relating to the plaintiffs residence in 
British India and there is no reason to think 
that he did not or could not honestly come 
tothe conclusion that the plaintiff was a 

(17) (1925) 2 KB 250 atp. 260: 94 L J K B 718; 
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resident of British India. Cf: Rogers v. 
Inland Revenue (18) and received in 
British India the income remitted from 
Saigon. Inthis view the plaintiff's suit 
must fail. 
Mr. Rajah [yer contended that according 
tothe scheme of the Income Tax Act, it 
must not be held applicable to a non-resi- 
dent agsessee who disputed his liability to 
be assessed and that it didnot entrust to 
the revenue authorities the right to 
decide the question of his liability and 
much less the right to decide if finally. 
Iam not ableto accept these contentions. 
In Rex v. Bloomsbury Income tax Com- 
missioners (16) already referred to, 1t 
was laid down, on the authority of 
Allen v. Sharp (13), that the procedure 
under the Act applied as much to a perscn 
who contended that he was not chargeable 
as to one who admitted that he was charge- 
able, but complained of the manner or 
extent of assessment. The provisions of 
ss.42 and 44-A of the Indian Act clearly 
contemplate assessments. being imposed on 
income accruing to non-resident foreigners 
and there ig no reason why the assessing 
authority should not have the power to 
decide a disputed question of residence or 
receipt in British India for the purpose of 
els. 1 and 4 of s. 4 if it could and must 
decide disputed questions under ss. 42 and 
44-A. The notice under s. 21, cl. (2) of the 
Act must be issued to all persons who, in 
the opinion of the Income Tax Officer, are 
in receipt of anincome liable to tax, and if 
a person thus served disputes his liability, 
I thinkit is his duty to put forth his objec- 
tion before the assessing authorities. Bec- 
tion 30 makes it clear that one of the 
grounds of appeal contemplated by the 
Act is the assessee’s denial of liability to 
be assessed under the Act. I see no reason 
to limit the scope of the denial there con- 
templated to the exceptions enumerated in 
cl. (3) of s. 4. That a denial of liability 
on the ground of non-residence may be 
raised in the course of assessment proceed- 
ings is shown by., Inland Revenue Commis- 
sioner v. Lysaught (19) on appeal from 
Lysaught v. Inland Revenue Commissioners 
(20). See also Rex v. Marelebone Income- 
Tax Commissioners (21}. Iniand Revenue 
Commissioners v. Lysaught (19), also shows 
that in certain circumstances and subject 


18) 1 Tax Cas. 225. 
ag (1928) A O on 97LJIKB 385; 139L T 6; 44 
374; 728 J 270. 
$ oy (1927;2 K B 55; 137 L T 70; 95 LJ K, B 4162; 
WSJ 253; 43 T L R 337. 
29) (1929) 13 Tax. Oas. 148, 
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to certain limitations the question of resi- 
dence may be a question of law fit to be 
referred to the High Court for its opinion 
(See also Levene v, Inland Revenue Com- 
missioners (22). Mr. Rajah Iyer also con- 
tended ihat as the plaintiff did not appear 
before the Income-tax Officer he could not 
have applied to the Assisstant Commissioner 
under s. 30 but I fail to see how that cir- 
cumstance can affect the construction of 
the Act as to the scope of the matters to be 
decided by the assessing authorities. 

It is not necessary for the purposes of this 
case to decide whether the language of 
s. 67 of the Act of 1922 is clear or compre- 
hensive enough to exclude a suit even in 
eases like those instanced by Avery and 
Lush, JJ., in Rex v. Bloomsbury Income tax 
Commissioners (16), as fit cases for the Courts 
interference by writs of certiorari or pro- 
hibition. The answer to that question will 
in some measure depend upon the con- 
struction to be placed on the expression 
“made under this Act’ occurring in the 
section. 

As observed by Muthusami Iyer, J., in 
Venkata v. Chengadu (23). with reference 
to similar language in s. 59 of the Madras 
Revenue Recovery Act 


“the section presupposes that certain proceedings 
were professedly taken under the Act and that there 
might be a valid claim to redress on the ground that 
pend were not in accordance with the provisions of the 

c 


The question (which was left open in that 
case) is whether the proceedings contem- 
plated are those which are vitiated by mere 
errors of procedure or include those taken 
without jurisdiction. Later decisions re- 
lating to sales for arrears of public charges 
have prcceeded not so much on the con- 
struction of this or like expressions but 
on the bread ground that sales not warrant- 
ed by the statute are vcid and. do not, 
therefore, require to be set aside within the 
shorter period of limitation : cf Balakrishna 
Das v. Simpscn (24), Marukkolan dayammal 
v. Secretary of State for India in Council 
(25). In Fischer v. Twigg (26) at p. 368* a 
ease under the District Municipalities Act it 
was observed that 


“an imposition which is expressly prohibited by the 
Act cannot be deemed tobe made under the provisions 


te mare 
2) (1928) A C 217; 9 LJ K B 377:1 ; 
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The principle thus stated may* perhaps 
be unexceptionable but its application will 
not always beeasy. Take for instance, the 
first exception provided for in cl. (3) of 
s. 4 of the Income Tax Act of 1922, i. e., 
that in the case of property held in part 
in trust for religious or charitable purposes, 
the income applied thereto shall not be 
taxed. Suppose the income-tax authorities 
on the materials before them held that only 
a certain amount has been so applied but 
the assessee contends that a larger portion 
of the income has been applied for the 
purposes of the trust; could it have been 
intended that such a dispute might be 
agitated in a regular suit ? 

Turning for a moment to the language of 
s. 67 of the Income Tax Act of 1922, it is 
obvious that the second part of the section 
relating to the immunity of Government and 
its officers must cover not merely acts 
authorised by the statute but also acts done 
wilhout jurisdiction but in the bona fide 
belief that they were authorised (cf. the 
fuller language employed in s. 1 of 
Act XVIII cf 1850). Mr. Rajah Iyer sug- 
gests that this wider import isto be derived 
from the expression ‘intended to be done’ 
in that part of the section, but it seems 
possible that the word ‘intended’ was used 
only to signify ‘futurity’ so as to preclude 
suits for injunction in respect of proceed- 
ings ‘intended’ to betaken by the income-tax 
authorities. 

Amongst the reported cases under the 
Indian Income Tax Acts brought to our 
notice, the only instance in which the 
assessee’s suit succeeded is the decision of 
the Bombay High Court in Haji Rahmat- 
ullah Haji Pir Muhammad v. Secretary 
of State for India in Council, 92 Ind. Oas. 
351 (27). The decision turned on s. 39 of 
Act II of 1886 which was substantially in 
the same terms as the first part of s 67 
of the Act of 1922 and the learned Judges 
categorically laid down that Sf the assess- 
ment is clearly ultra vires, we do not think 
the provisions of that Act will apply’. There 
was no further discussion of the question of 
jurisdiction and the rest of the judgment 
deals only with the propriety of the assess- 
ment. The ground of denial of liability in 
that case no doubt was that the profits did 
not arise or acerue in British India but the 
rival contentions would seem to have turned 
ona point of law, the facts not being in 
dispute; and the learned Judges held that 
on the facts stated ‘the profits accrued in 


(27) 92 Ind. Cas. 351; 27 Bom, L R 1507; AT R 1926 
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the BarodaState’. The case is accordingly 
of no help: to the present plaintiff, though 
it i8 an authority against a total denial of a 
right of suit. The Act of 1885 contained 
no provisions corresponding to the second 
part of s. 67 of the present Act which I have 
referred to above as throwing some light 
on the construction of the first Part nor 
did it contain the safeguards enacted in 
the present Act, by way of a right of appeal 
(under s. 30) reference to a Board of Re- 
ferees (under s. 33-A) and reference to 
the High Court with a right of appe ıl to the 
Privy Council, under ss. 66 and 66-A. Tam 
not prepared to assume that the existence 
of these provisions indicating an elaborate 
Special procedure would have made no 
difference in the opinion of these learned 
Judges. . 

In In re Hamjidas Mahaliram (28), the 
discussion related to writs of certiorari and 
Prohibition. The decision emphasises the 
significance of the fact that in the Act itself 
there is machinery by which the assessee 
may bring the matter before the Court and 
he can no longer contend that he has no 
specific or adequate remedy’. It is true 
that on p. 1033* the learned J udge observes 
that it ia not for the Income-tax Officer to 
decide wuether the state of facts contem- 
Plated by s.3! exists and “if he re-opens 
the assessment without their existence he is 
acting without jurisdiction. But the context 
suggests that the learned Judge made that 
observation with reference to the nature of 
the special provisions in s. 34 otherwise he 
would not have left unanswered the argu- 
ment based on Regv. Belton (2) and King 
VY, General C mmissioners for Taxes for the 
District of Clerkenwell (29). The remark 
that English decisions are not authoritative 
on the construction of the Indian Income 
Tax Act was directed to the argument that 
the assessing officer's functicns are only 
administrative’ and not ‘judicial’. 

In Secretary of State for India in Council 
v. A. li. Forbes (30), the actual decision was 
in favour of the Governntent, but the learn- 
ed Judge affirmed the Principle that if a 
statutory authority purports to exercise its 
powers on what is not according to law (the 
subject-matter of these powers) tke Court 
will interfere ‘because the authority is not 
acting under the statute and is not protected 

(28) 620 1011. 


(29) (1901) 2K B 879; 70LJ KB 1010: 85 
503; 85 J P 7234:17 TLR 744. ERAR 
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thereby’. The reference to Chairman, Gire 
dih Municipality v. Sirish Chandra Musum- 
dar (5) and the quotation made from that 
judgment suggest that the learned Judge did 
not, in the circumstances, find it necessary 
to keep apart the two classes of cases in 
one of which the exclusion of the Civil 
Court’s jurisdiction is enacted in much 
more restricted terms than in the other. 

In Rajah of Ramnad v. Secretary of State 
for India (31). it was no doubt stated that 
where 2 ; 

“certain income is outside the scope of the Act, 
such as agricultural income or income not earned 
in or brought into British India, any assessment in 
respect of such income would be outsidethe scope 
of the Act-and a civil suit to recover it would not 
be barrad.” 

But the observation was obiter and it be- 
came unnecessary to pursue the matter as 
the assessee's suit failed on another ground. 
Further no reference was made to the pos- 
sible distinction between casee in which 
the item of income was even on the admitt- 
ed facts outside the scope of the Act and 
those in which the assessing authorities had 
to decide on evidence, whether it was within 
the Actor not. Dayaram Ramdasv. Sec- 
retary of State for India (32), likewise con- 
tains only a dictum that ifthe income-tax 
authorities had assessed anything but 
‘income’ or had levied assessment on the 
classes of income exempted by the Act, they 
would have over-stepped the limits of their 
jurisdiction and the assessment would not 
have been under the Act. R.N. Singha v. 


Secretary of State for India in Council (33), 


adds very little, beyond referring to the 
distinction between ‘erroneous’ assesement 
and ‘ultra vires’ assessment. 

In Forbes v. Secretary of State for India 
(34), there appears a concession by Goun- 
cil in the course of the argument (see page 
153*) that if the Collector assesses anything 
but income, he acts beyonds his jurisdic- 
tion but on the next page he is reported 
to have maintained that it is for the Collec- 
tor to determine who is chargeable and 
that the Civil Courts have no jurisdiction 
to determine that question. The judgment 
reflects this line of argament; it is, however, 
noteworthy that when Counsel was referred 
to Kameshwar Pershad v. Chairman 
of Bhabua Municipality (35), he pointed 

(31) 52M 12 at pp. 17 & 18; 114 Ind. Cas. 829: 98 
L W 667; 55 M LJ 770; A IR 1929 Mad. 179. 

A A 1IR1925 Sind 130; 78 Ind. Cas. 910; 189 L 


(33) 5 R 825: 109 Ind. Cas. 180; AI R 1927 Sin! 
19 


(34) 42 0 151; 26 Ind. Oas. 893; 190 W N 138. 
(35) 27 O 849. 
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out what I have already indicated that the 
provisions of the Income ‘Tax Act are 
different from thcse of the Municipal Act. 
The learned Government Pleader claimed 
that Forbes v. Secretary of State for India 
(34), was adirect authority in his favour 
even forthe purposes of the present case, 
because he said, in both cases the question 
must be held to relate to the person charge- 
able, but this ignores the fact that in the 
Calcutta case the Income was admittedly 
assessable whereas in the present case the 
income will not be within the Actat all if 
the plaintifi’s contention as to his residence 
is true. The learned Judges, however, re- 
cognised the principle that in respect of 
matters which the Act has left to be de- 
termined by the assessing authorities, 
their decision cannot be questioned bya 
separate suit. As I have held that in the 
present case also, the assessing authority 
had power to determine the question of 
the plaintiff's residence in Brilish India 
and the consequent receipt of the profits 
here, the plaintiff's suit. must fail even 
according tothe principle of the Calc ut 
decision. . 

The appeal is allowed and the plaintiff's 
suit is dismissed with costs throughout. 

Stodart, J.—This appeal arises out of 
a suit filed bythe respondent Meyyappa 
Chetty inthe Court of the District Munsif, 
Devakottal. The plaintiff is a merchant 
having a business in Saigon. He was as- 
sessed to income-tax in British India on 
profits of this business brought into British 
India in the years 1929-30 and 1930-31. 
Such profits are chargeable only if they 
are received by or brought into British 
India by a resident in British India, See 
s. 4, sub-section of the Act. Plaintiff by 
his local agent contended before the 
Income-tax Officer that Le did not reside 
in British India, but the Income tax Officer 
found against him and required him under 
s. 22 to submit a return of his income. He 
did not dothis and was assessed under s. 23, 
sub s. 4, and under s. 30 became debarred 
frcm the remedies provided by the Act: 
namely, from the right of appeal to the 
Assistant Commissioner and second appeal 
to the Commissoner ; and from the sight 
conferred by s. 66 of having a reference 
made to the High Court. Incidentally it 
may be observed that plaintiff contended 
also that he had no property in British 
India, but he must have hud some properiy 
which could be proceeded against for the 
realisation of the tax, fur he paid the tax. 

Plaintiff then filed this suit for a declara- 
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tion that he was not liable to bę assessed 


and to recover the tax paid by him. He 


contended that he was not a resident ‘of 
British India but of Pondicherry in French 
India. He contended firstly that the Income- 
Tax Officer had not conducted @ proper en- 
quiry into the question of his residence 
and that he had had no proper opportunity 
of stating his case on this point, and second- 
ly that the Income-tax Officer was wrong 
in holding that he was a resident of British 
India. The first of these groundsis now 
given up. There is no doubt that. the In- 
come-tax Officer did hold an enquiry as to 
the question of plaintiff's residence and 
decided that question to the best of his 
ability on the materials available. The 
learned District Munsif held that plaintiff's 
suit was not maintainable being barred by 
s. 67 of ihe Act, the first part of which is: 
“No suit shall be brought in any Civil Court to 


set aside or modify any assessment - made under 
this Act.” 


Plaintiff appealed to the learned Sub- 
ordinate Judge of Devakotta who held on 
the contrary that if it was true that the 
plaintiff was not a resident of British India 
then the Income-tax’ Officer’s decision on 
that point was wrong and the assessment 
based on that decision was not made “under 
the Act” and soa suit to set aside that 
assessment lay; and in the result remanded 
the suit for trial of the issue : ane 

“Whether the plaintiff had ceased to reside in 
Buitish India and whether he had no assessable 
income in British India.” 

Against that order of remand this appeal 
is preferred by the secretary of State. 

‘The learned Government Pleader for the 
appellant contends that the question of 
respondent's residence was one which the 
Income-tax Officer had jurisdiction to de- 
cide; that his decision on the point was 
thus made under the Act ; and that 1t can- 
not be challenged by a suit in the ordinary 
Civil Courts butonly in the manner pro- 
vided by the Act. Learned.Counsel for the 
respondent argues on the otLer hand that 
in deciding the poipt wrongly, the Income- 
tax Officer wrongly assumed jurisdiction 
and the assessment which followed on that 
decision was without jurisdiction. My 
finding is that the appellants case is 8up- 
ported by ample authority and that the 
appeal must succeed. 

The respondent does not dispute the gene- 
ral principle that when the Legislature 


‘gets up authorities and tribunals to deal 


with a certain limited subject-matter then 
a person aggrieved by an act done or 
decision made by such tribunal must have 
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recourse tg the remedies provided by the 
statute unless the’ act or decision com- 
plained of is done or made without juris- 
diction oris in excess‘of jurisdiction. In 
the latter case he has recourse to the Civil 
Courts his. remedy in India being by way of 
suit, in England by one of the prerogative 
writs such as prohibition or certiorari. 
See Robertson's Civil Proceedings by and 
against the Crown, and Halsbury’s Laws 
of England undér the title Crown Practice 
Chap. If to V and the judgments of Banks, 
L. J. at and Atkin, L. J. in Rex v. Electricity 
Commiisioners (36), and more particularly 
i the general observations of Atkin, L. J. at 
page 204% : 

“Wherever any body of persons having legal autho- 
rity to determine questions affecting the rights of 
subjects and having the duty to act judicially, act 
in excess of their authority they are subject to the 


controlling jurisdiction uf the King’s Bench ex- 
ercised in these writs.” (p. £05*), 

The point which we have todecide in 
this appeal is whether the decision which 
the Income-tax Officer made as to the re- 
sidence of the respondent was made in 
excess of Lis authority. A question of that 
kind must obviously arise in dll cases in 
which under the Income Tax Act the taxing 
officer has to decide whether any particu- 
lar item of income is or is not chargeable. I 
may observe alsothat the exempting clause 
inthe Income Tax Act, namely, s. 67 and 
- similar clauses in other acts which protect 
acts done and decisions made by statutory 
authority do nofhing more than enunciate 
the general principle. For instance s 67 
protects assessments made “under the Act”. 
It does not protect assessments made in 
excess of jurisdiction. 

This general principle is well established 
in decisicns of the Indian Courts. Sec the 
judgment of Mukerji, J. in Chairman, Giri- 
dih Municipality v. Sirish Chandra Muzum- 
dar (5), where the question for decision 
was the. validity of a tax levied on pro- 
perty. 

“A Corporation which is invested with authority 
to assess taxes, is really invested with quasi-judi- 
cial power, and though its action when taken in 
conformity with the provisions of the law which 
created the authority, may not be liable to chal- 
lenge ia the Civil Courts, it does not enjoy a 
similar immunity when that action can be challeng- 
ed onthe ground that it hag been taken either in 


excess of Or in contravention ofthe powers con- 
ferred upon it by the statute p. 8657”. 
The Bengal Municipal Act which was 
then under consideration contained an ex- 
(36) (1924) 1 KB 171;93 LJKB 390;130L T 
164; 88 J P 13. . 
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cluding clause (s. 116) to the effect that no 
objection could be taken to any assessment 
or rateinany other manner than in the 
Act provided andthis clause was strongly 
relied on by the Municipality on whose 
behalf it was contended that a regular suit 
for cancellation of the assessment was not 
contemplated by the Legislature. On this 
point Mookerji, J. said: 

“In my opinion this contention is “not well- 
founded upon principle and is not supported by an 
authority. The effect of Section 116 was con- 
sidered in the cases reported at Navadip Chandra 
Pal v. Purnanda Saha(4), and Kameshwar Pershad 
v. Chairman of Bhabua Municipality (35). In 
these cases it was pointed out that s. 116 does not 
take away the’ jurisdiction of the Civil 
Court in a case in which it is alleged and 
established that the assessment is open to objection 
on the ground that it is ultra vires in other words 
it is only when the action of the Municipality has 
been exercised in conformity with the powers con- 
ferred upon it by the Act that the Oivil Court has 
no power tointerfere.” 

Again ina case in which the Standard 
Life Assurance Company sued the Munici- 
pal Council, Cocanada, to recover a sum 
levied on it as profession tax it was 
held Standard Life Assurance Company 
v. Municipal Council, Cocanada (37), 
that the suit lay because the Council had 
no authority to tax an Insurance Company. 
Life Insurance not being one of the busi- 
ness or tradesin respect of which a tax 
might be levied and (2) that the suit was 
not barred by the excluding clauses 
namely s. 101 of the District Municipalities 
Act; 1884 ; 

“The assessment or demand of any tax, when no 
appeal is made as hereinafter provided and the 
ajudication ofan appeal by the Municipal Council 
shall be final” 
and s. 162 (2) : 

“No suit ehould be brought inany Court to recov- 
er any sum of money collected under the autho- 
rity of this Act ........provided that the provisions of 
er Act have been in substance and effect complied 
with.” 

Toeir Lordships say : 

“The question really is whether when a company 
.... ...which is not taxable under the Act, is never- 
heless taxed, it can be said that the provisions of 
na have been in substance and effect complied 
with.” 

In other words, the immunity conferred 
on statutory authorities by the provision 
which shuts out the jurisdiction of the Civil 
Court does not extend to cases where their 
decisions are ultra vires. 

The respondent here, as I have said, does 
not quarrel with the general proposition of 
law that the statutory authority is immune 
from suit sgo long as it acts in conformity 
With the statute and does not exceed its 
powers. What then is his position ? It is 


(879) 24 M 205, 
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this. Before proceeding to make the assess- 
ment, the Income-tax Officer had to decide 
whether or no the assessee resided in Bri- 
tish India Having wrongiy decided this 
in the affirmative, he wrongly assumed 
jurisdiction. Therefore the assessment was 
made without jurisdiction and is not pro- 
tected byithe general principle and is not 
protected by s. 67 either, since it was not 
made “under the Act’. The question for 
decision, therefore, in this appeal is simply 
this: Had the Incomestax Officer juris- 
diction to decide the point of the respon- 
dents residence? Then, if he did so 
after proper enquiry, for absence of proper 
enquiry had always been held to impair 
jurisdiction—his action in making the as- 
sesement in pursuance of that decision 
was not wreng. I must observe again that 
though the respondent raised the plea of 
absence of proper enquiry in the trial 
Court, he abandoned. it on appeal. The 
whole case of the respondent, there- 
fore, is that before proceeding to make the 
assessment, the Income-tax Officer had to 
find that the respondent was a resident of 
British India and having wrougly found 
that as a fact, he wrongly assumed juris- 
diction to assess this particular item of 
income and thus acted without jurisdiction 
in assessing it. 

Another point which arose in the course 
of the argument is this. Being a subject 
of a foreign state respondent claims to 
have been within his right in ignoring the 
requisitions of the Income-tax Officer that 
he should make a return of his income. 
Section 20 of the Act debars him from the 
remedies provided by the Act. Js he, there- 
fore, to have no redress in the Courts of 
British India ? As will be seen hereafter 
there is ample authority for the position 
that the absence of any other remedy is 
not to be taken into consideration in decid- 
ing the question whether the decisions of 
a statutory tribunal are or are not final. 
That a statutory tribunal or authority which 
has to arrive at a decision as to the exis- 
tence or non existence of certain facts before 
proceeding to take further action under 
the statute, is acting within its Jurisdiction 
in making that decision and is immune 
fiom civil proceedings to quash that deci- 
sion except such as are prescribed by the 
statute, is established beyond ali contro- 
versy. 

In Reg v. Income-tax Special Purposes 
Commsssioners (2) the question arose on the 
interpretation of the words “at the end of 
the year”. The Commissioners for General 
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Purposes were empowered to grant certifi- - 
cate for refund of income-tax overpaid, 
on application made “at the end of the 
year’. Having done-so in certain cases in 
which the applications were made long after 
the end of the year, the Commissioners for 
Special Purposes refused to honour the 
certificates on the ground that they were 
granted without jurisdiction It was held 
that the Commissioners for General Pur- 
poses had jurisdiction to decide whether in 
the circumstances the applications were 
made in time. Lord Esher (Master of the 
Rolls) dealing with this point observed : 

“When a tribunal or body which has to exercise 
the power of deciding facts, is first established by 
Act of Parliament, the Legislature has to consider 
what powers it will give that tribunal or body. 
It may in effect say that, if a certain state of facts 
existe and is shown to such tribunal or body, be- 
fore it proceeds to do certain things, it shall have 
jurisdiction to do such things, but not otherwise. 
There it is not for them conclusively to decide 
whether that state of facts exists, and if they 
exercise the jurisdiction without the existence what 
they do may be questioned. But there is another 
state of things.... ....The Legislature may entrust 
the tribunal or body with a jurisdiction which 
includes the jurisdiction to determine whether the 
preliminary state of facts exists as well as the 
jurisdiction, on finding that it does exist, to proceed 
further or do something more......c..... it is an er- 
roneous application of the formula, to say that the 
tribunal cannot give themselves jurisdiction by 
wrongly deciding certain facts, because the Legis- 
lature gave them jurisdiction to determine all the 
facts, including the preliminary facts on which the 
further exercise of their jurisdiction depends.” 

In a recent case Rex v Bloomsbury In- 
come-tax Commissioners (16) where the 
guestion at issue was the legality of a 
surcharge made by the Commissioners on 
the report of a surveyor of taxes, it was 
contended on- behalf of the applicant that 
the Commissioners could not give them- 
selves jurisdiction by wrongly deciding 
that the applicant was chargeable. Lord 
Esher's finding in the case just cited was 


emphatically affirmed. Lord Reading, O. J. 
said 

“In my judgment this dictum states accurately 
the principle applicable to such case ” 
and again 

“In my view an examination of the Income Tax 
Acts shows that the scheme of the Legislature is 
to entrust the decision of the facts to a tribunal 
of persons specially selected for the locality, and 
who are often in a better position than the Courts 
to determine the questions of fact....... s... Che exi- 
gencies of the State require that there should be 
a tribunal to deal............ with all such questions 
and to decide them finmally............ The obligation 
is placed for reasons of expediency, upon the person 
assessed to appeal to the Commissioners if he wishes 
to rid himself of an assessment which is in his 
view based on wrong conclusion of fact, and this 
obligation rests equally upon a person who contends 
that he is not chargeable as upon a person who 
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admits that he is chargeable but not to the extent 
of the asses@ment made upon him.” 

King v. General Commissioners for Taxes 
for the District of Clerkenwell (29) 
was an application to prohibit the Commis- 
sioners from assessing certain profit to 
income-tax on the ground that by an 
erroneous decision on the facts they were 
seeking to give themselves a jurisdiction 
which they did not possess. It was held 
that they were merely deciding facts going 
to the quantum of taxable liability and 
that the proper remedy was by appeal 
upon a case stated; that is to say, the 
remedy provided by the statute. ‘he Com- 
missioners, having jurisdiction under the 
Income Tax Act (1842) to assess a certain 
Company to income tax in respect of pro- 
fits of a business carried on either wholly, 
or in part only, in Great Britain, they had 
for the purposes of that assessment juris- 
diction to decide al! questions of fact neces- 
sary for ascertaining the amount of those 
profits, and, therefore, prohibition would 
-not lie. What the Commissioners had deci- 
ded was that the profits of the Eastern 
Kodak Company carrying on business in 
the United States were techincally the pro- 
fits of the Kodak Company which carried 
on business in London. The Court refused 
to enter into the merits of this decision. 


Colonial Bank of Australia v. Willan 
(1) is an interesting and authoritative case 
which is relevant here on two grounds. 
The appeal was brought froma judgment 
of the Supreme Court of Victoria which 
quashed an order made by a Court of Mines 
established under s statute called the Min- 
ing Statute. The order of the Court of 
Mines, was that a certain company should 
be wound up forthwith under the provisions 
of the Mining Companies Limited Liability 
Act; and was made at ihe instance of the 
Colonial Bank on the ground that the com- 
pany owed it a large amount of money. 
The Supreme Court having been moved by 
writ of certiorari rescinded the order on the 
ground that it was made without jurisdiction 
as the company was not indebted to the 
Bank, which again depended on the ques- 
tions whether the debt was incurred with 
the authority of duly constituted officers 
of the company. The Judicial Committee 
held that the question of the existence of 
the debt was a question which the Judge 
of the Court of Mines: was competent, in 
fact, bound to decide, tnat the Supreme 
Court could only come to the opposite con- 
clusion upon are-trial of the question (which 
of course was inadmissible); and that the 


winding up order could not, therefore, be 
quashed on the ground that it was made 
without jurisdiction. See page 443* 

“an objection that the Judge has erroneously 
found a fact, which though essential to the validity 
of his order, he was competent to try, assumes 
that having general jurisdiction over the subject- 
matter, he properly entered upon the inquiry but 
miscarried in the course of it. The Supreme Court 
cannot quash an adjudication upon such an objec- 
tion without assuming the functions of a Court of 
Appeal, and the power to re-try a question which 
the Judge was competent to decide.” 


The second point on which this decision is 
relevant to the present case arises from 
the fact that the Mining Statute contained 
a clause providing that no proceedings 
under the Act should be removed or re- 
movable to the Supreme Court save as 
provided in the Act. The Judicial Com- 
mittee held that this preventive clause did 
not operate to deprive the Supreme Court 
absolutely if its powers to issue a writ of 
certiorari, but merely controlled and limited 
its action on such writ: and expressed its 
opinion that in such cases the Court would 
interfere to quash an order only upon the 
ground of manifest defect of jurisdiction 
in the tribunal making it, or of manifest 
fraud in the party procuring it. See Hals- 
bury, Vol. 9, page 862, para. 1458,in the 
title Crown Practice. 

“Although certiorari is taken away (by the 
statute) it may be granted when the inferior Court 
has acted without or in excess of jurisdiction for 
in such a case the Court has not brought itself 


within the terms of the statute taking away cer- 
tiorari.” 


This is the exact position contended for by 
the respondent here. Section 67 does not 
bar a suit to set aside an assessment made 
without jurisdiction for the reason that such 
an assessment is not made under the Act. 

The second main contention of the res- 
pondent is that being a foreign national he 
was entitled to ignore the requisitions made 
by the Income-tax Officer calling upon 
him to make a return of his income under 
s. 30 of the Act. Having thus become de- 
barred by the remedies provided by the 
Act by way of appeal and second appeal, 
ete, he is left without remedy unless he 
can file a suit against the Government 
establish that he is not assessable to in- 
come- tax. The fact that a person has no 
other remedy has, however, been held by 
the highest authority to be no answer to 
the objection that no action lies in the 
ordinary Oivil Courts to challenge the act 
of a statutory authority so long as: the 
latter acted within his authority. In Spooner 
v. Jud ow (6) which was an appeal by a 
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Collector of. Revenue against a decision of 
the Supreme Court of Bumbay mulcting him 
in damages in an action for trespass, it 
was held by the Judicial Committee that the 
action was barred by 21 Geo. HH c. 70,5 8. 

“That the said Supreme Court shall not have or 
exercise any jurisdiction in any matter concerning 
the revenue, ete.” 

It was also held, on the argment that the 
respondent had no other remedy,as follows: 

“Whether the plaintiff might have redress before 
any other tribunal can only be a material in a 
doubtful construction of the Statutes and Charters 
establishing the Court in which the action was 
brought. If by these Statutes and Charters its 
jurisdiction is clearly taken away, our decision 
could not be influenced by the consideration that the 
plaintif is left without remedy.” 

There is always a remedy, of course, for 
acts done or decisions made under colour 
of any particular statute when these acts 
are done or decisions are made without 
jurisdiction or in excess of jurisdiction. 
Mukerji, J. in Chairman, Girdih Munici- 
pality v. Sirish Chundra Musumdar 
(5), cited above indicates the particu- 
lars in which the jurisdiction of the 
quasi judicial tribunal may be defective 
or when itmay be exercised in excess. 
See p. 866%. There may be a mani- 
fest defect of jurisdiction in the 
tribunal that made the order such as in 
the case reported in Kesington Income-tax 
Commissioners V. Aramayo (14), where an 
Income-tax Assessee was assessed by the 
Commissioners for Kensington when on 
the facts stated he should have been asses- 
sed by the Commissioners for the City of 
London. There may be manifest fraud in 
the pariy obtaining the order. There 
may be something defective in the charac- 
ter or conslitution of the Court. Again 
tte subject-matter of the enquiry on which 
the decision. was made may be outside 
the scope ofthe Act as in the Standard 
Life Assurance Company v. Municipal 
Council, Cocanada (87), cited above. There 
may be the absence of some preliminary 
proceeding which was necessary to give 
jurisdiction to tLe tribunal. For example, 
take these cases where revision of prop- 
eriy tax in a Municipality is challenged 
on the ground that the prescribed forma- 
lities of publicaticn, etc, were not observed. 
The cases cited by the learned Counsel 
for respondent are examples of these prin- 
ciples and are no exceptions to the 
general rule. In Haji Rahmatullah Haji 
Pir Muhammad v. Secretary of State 
for India in Councti 92 Ind. Cas, 351 (27), the 
assessee had been assessed on profits 
which accrued in the 


native state of - 
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Baroda and were received by him in the 
native state of Gondal. Such frofits are 
clearly outside the scope of the present In- 
come Tax Act as they were outside the scope 
of the then existing Act XI of 1836. On 
the facts of the case the Jncome-tax 
OMicer had no jurisdiction and his fala- 
cious reasoning thatthe profits were taxa- 
ble because they accrued on the sale of 
grain which was grown in Brirish India 
and exported into Baroda was rejected. 
See also the observations of the learned 
Judgesin Rajah of Ramnad v. Secretary 
of S'ate for India (31): 

“If the tax wag levied under the Act, no doubt 
a suit would be barred but if the assessment 
was made in respect of an item of income which 
is not assessable under the Act, a civil suit 
would lie to recover it inasmuch the officer 
making the assessment had no jurisdiction to 
make if. In cases in which the Income-tax 
Officer had to decide whether a certain item of 
income is assessable or not, his decision cannot 
be said to be ultra vires even if itis illegal. But 
where a certain income is outside the scope of 
the Act, such as agricultural income or income 
not eurned in or brought into British India, any 
assessment made in respect of such income would 
be outside the scope of the Act; and a civil 
suit to recover it would not be barred by reason 
ofs 52," 

For the converse proposition that no suit 
will lie when the Income tax Officer is 
acting within his powers in making the. 
assessment, see Forbes v. Secretary of State 
(34). That was a case where the plaintiff 
Forbes contended that he was not liable 
to be assessed on profits received by him 
as an executor. Jenkins, O. J. said: 

“The Collector has come to the conclusion that 
the subject-matter with which he was dealing 
was income, as admittedly it was, and so was 
subject to tax. He further determined that the 
plaintiff being the person to whom the income 
accrued was the person chargeable. In so deter- 


“mining he was exercising a jurisdiction that was 


clearly vested in him by the Act, and I cannot 
see how it can be said that he purported to 
exercise a jurisdiction which he did not possess -7 
and so did not make an assessment under the 
Act. This is income which is liable to be 
taxed within the meaning of the Act. The Collector 
has determined that the plaintiff is a 
person chargeable, and in so doing, has acted 
within the limit of his jurisdiction. That being 
so if appears to be a case where according to 
s. 39 (which in terms is the same as 5. 67 
of the present Act) it is right to say thatthe suit 
does not lie.” ; 

I agree, therefore, with my learned brother 
in holding that respondent's suit was not 
maintainable. This appsal is allowed with 
costs. The order of the lower Appellate 
Court is set aside and the decree of the trial 
Court restored. 


AL, Appeal allowed. 
Page of 35 O.— Hd. | Ea 
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¢ PATNA HIGH COURT 
Citil Appeal No. 768 of 19:34 
January 14, 1937 
| ROWLAND, d. 
SAHDON SINGH—Puaintire—APPELLANT 
VeTSUS 


BALAM. SINGH AND otnnes—Derenpsnts— . 


RESPONDENTS 
Evidence Act (I of 1872), ss. 78, 56, 57—-Certain 
Government publication relied by party and filed— 
Court, if can return it thinking that it is entitled 
to take judicial notice of tt—Court’s duty. 
With respect tothe existence of certain tauzt 
numbers, a report published by Government was fled 


by the party relying onif. But the Court returned - 


it, thinking that it wasamatter of which it was 
entitled to take judicial notice under ss. 56 and 57, 
Evidence Act. There was a reference to this report 
in the judgment of the Court : x 

Held, that the report should be regarded as a 
public document within the meaning of s. 78, Evi- 
dence Act, which could be proved by any docu- 
ment purporting to be printed by order of Govern- 
ment. The Court should have admitted it formally 
in evidence and marked it as an exhibit. ` 

C. A. from the appellate decree of the 
Sub-Judge, Second Court, Muzaffarpur, 
dated June 28, 1934. 

Messrs. K. P. Jayaswal, H. P. Sinha and 
Dharamshila Lal, for the Appellant. 

Messrs. A. B. Mukharji and R. Misra, 
for the Respondents. 


Judgment.—Tte plaintiffs who are the 
appellants before me, claimed to have 
acquired a certain lakhera) property by 
purchase and to be entitled to khas posses- 
sion of the lands 2 bighas 18 kathas 
8 dhurs=1'97 acres entered in survey 
kathas 507,508 and 509. They: impleaded 
several sets of defendants of whom defen- 
dant No. 6 (defendant “third party) and 
defendants Nos. 10 and 11 (defendants 
fifth party} claimed adversely to have the 
right as lakherajdars; while the claim to 
khas possession was resisted by the de- 
fendants first party who claimed to have 
this raiyati interest from raiyats on the 
land. The claim to the landlord's interest 
on behalf of defendant No. 6 extended to 
.45 acre out of plot No. 1864, but the claim of 
Baldeo and : Ohanchal extended to the 
whole of the land in suit. The property 
appears from the Record of Rights to have 
belonged to Bhatu Jha and others eight 
annas, Jugeshwar and others six annas and 
Singheshwar Jha two annas. In 1914 there 
was a cess re valuation and the lands were 
entered in the names of Bhatu, Singeshwar, 
Jsugeshwar, Achambit and Bishundutt. It 
is said that Bajit Lal Jha and Sanjan Jha 
were in 1932 the last representatives of 
this family, and it was in that year that 
the plaintiffs gota conveyance from them. 
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In the meantime there had been certificate 
proceedings for recovery of arrears of 
road cess against the lakherajdars aud 
1°42 acre out of plot No. 1364 was put to sale 
on April 20, 1:17, and was parchased by 
Saiyid Ghulam Siptain. There was again 
default which led tothe taking of certificate 
proceedings in 1925. °45 out of plot No.. 1364 
was put upto sale along with other lands 
and was purchased by Phaguni, defendant 
third party. Toe plaintiff's sase was that 
Phaguni obtained nothing by this pur- 
chase, because, first this land had been 
already sold to Saiyid Ghulam Siptain 
who was no party to the certiticate pro- 
ceedings; and, secondly, all the persons 
named as certificate debtors iu the pro- 
ceedings (the names having apparently 
been taken from the old Record of Rights) 
were dead. The plaintiffs on April 26, 
1932, took a conveyance from Saiyid 
Ghulam Siptain of the iands which he had 
bought in 1917. There remained still a 
residue in the hands of the successors of 
the old recorded lakherajdars, and of this 
residue amounting to about 055 acre the 
plaintiffs took a sale deed on June 26, 1932, 
from Bajit Lal Jha and Sanjan Jha. 

At the trial, Phaguni put in a written 
statement in support of his title by his 
purchase, and in the first Court contested 
the suit. The contest was also raised by 
Baldeo Jha and Ohanchal Jha, defendants 
Nos. 10 and 11, who alleged that they 
and not Bajit Lal Jha or Sunjan Jha 
were the successors of the old recorded 
lakherajdars and were entitled to the 
entire property. They did not admit that 
anything had passed to Saiyid Ghulam 
Siptain or to the plaintiffs by the sales to 
which I have referred. So much for the 
rival claims to the lakheraj right. Coming 
now to the tenant interestor right to khas 
possession, the Record of Rights showed 
khata No. 507 as raiyati of Chedi Dhobi, 
khata No. 508 as raiyati of Jhingar Dhobi 
and khata No. 509 as raiyati of Phuchi 
Dhobi. The plaintiff's case was that he 


and his father had been thikadars of this 


lakhera) since two years after thesurvey, 
that the lands . were zirat or bakasht of 
the lakherajdars which were cultivated by 
tenants-at-will on batai, as the laknerajq 
dars were not resident in the village. Two 
years after the survey the plaintiff and 
his father were given the thika, the 
tenants gave up possession to them and 
they have ever since been in khas posses- 
sion. On theother hand;defendants Nos. 1 
to 5 alleged that by the death of Phuchi and 
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Jhingar without heirs all three khatas 
had devolved on Mangal Daobi, defen- 
dant No. 4, and Soman Dhobi, defendant 
No. 5. Soman Dhobi was said to be the 
son of one Aghnu Dhobi whose name does 
not appear in the Record of Rights in ecn- 
nection with this land at all. These 
Dhobis, Mangal and Soman, on May 9, 
1932, sold their raiyati rights in the dis- 
puted land to the defendants first party 
Balam Singh and others, defendants Nos. 1 
to 3. They professed complete ignorance of 
any thika in favour of the plaintilf; also 
of any title in favour of Saiyid Gaulam 
Siptain and professed to have been paying 
rent all along to defendant No.. 10, Baldeo, 
and defendant No. 11, Chanchal Jha. The 
Munsif came to the conclusion that neither 
Phaguni, defendant No. 6, nor Baldeo and 
Chanchal, defendants Nos. 10 and 11, had 
any right or title in the lands in suit and 
that the lakheraj right had validly and 
effectively passed to Saiyid Ghulam Siptain 
and from him to the plaintif so far as 
concerned the lands covered by the sales 
to and by him and that Bajit Lal and 
Sanjan had eifectively conveyed to- the 
plaintiff a good titlé to the residue of the 
lands in suit. 

Neither Phaguni, defendant No. 6 nor 
Baldeo and Uhanchal appealed to the 
District Judge xgainst that decision, but 
an appeal was presented by the defen- 
dants first party, Balam Singh and others. 
They in their appeal challenged the tind- 
ings of the Munsif on all the issues which 
had been decided in favour of the plain- 
tiffs, that isto say not only the issue as to 
the tenancy right of the Dhobis and after 
them the appellants but also the issues as 
to the proprietary or ralher lakheraj right 
and they contended that thesuit ought to 
have been dismissed in toto on a finding 
that the plaintiffs had no right of any 
kind. The manner in which the learned 
Subordinate Judge has dealt with the 
appeal is curious. He has considered only 
the question whether the plaintiffs had 
obtained khas possession of the lands or 
the tenant defendants remained in posses- 
sion and has left open (in ?; his judgment 
the question whether the auction purchase of 
Saiyid Ghulam Siptain orthat of Phaguni 
was valid and has not at all considered 
the question whether Bajit Lal Jha and 
Sanjan Jha were competent to alienate 
the residue of the land or whether title 
was in Baldeo and Chanchal. It is obvi- 
ous from amere statement of the above facts 
that the appellate decision cannot stand, 
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Mr. Mukharji for the respondents has 
contended that the findings beiifg findings 
of fact, this Court ought not to interfere 
on second appeal. But the necessary fnd- 
ings are not there. Dr. Jayaswal for the 
appellants has referred to various passages 
in the judgment of the learned Subordinate 
Judge in which he says that the learned 
Judge has taken a wrong view of law in 
approaching the evidence and has failed 
to consider certain parts of the evidence. 
The most important of these is with re- 
ference to the receipls purporting to be 
granted by Baldeo and Chanchal. Now, if, 
as the Munsif has found, Baldeo and 
Chanchal were nobody and have come for- 
ward only recently as mere pretenders 10 
the properly with which they had nə 
concern, it is manifest that the evidentiary 
value of any receipts granted by them and 
purporting to date back tothe years 1910 
or so, must be seriously affected. In fact, 
it is not too much to say that a Court 
cannot properly determine the evidentiary 
value of those receipts until it has tirst 
setlled the question whether Baldeo ani 
Chanchal are genuine landlords or im- 
postors. 


Another point on which Dr. Jayaswal 
laid some stress was that the Subordinate 
Judge has criticized the Munsif for having 
remarked that some of the receipts con- 
tain tauzi numbers which were given 
only in the Cess Revaluation of 1912-13 
and these tauzi numbers could not have 
been available in the year 1lélé (corres- 
ponding to 1910 oř 1911). The Subordinate 
Judge thought that there was no Satis- 
factory evidence that the tauzi numbers 
existed only in the year 1912-13. It is 
pointed out that in the Munsif's Oout 
reliance was placed on a printed Govern- 
ment publication, namely Mr. F. F. Lyall’s 
Report of the Cess Re-valuation Operations, 
District Muzaffarpur, 1913. This report 
appears from the rubber stamp to have 
been filed in the Munsif’s Court on July 
18, 1933, and is referred-to by the Munsif 
in his judgment. It was then apparently 
returned tothe party. Lt would have been 
more correct to’ mark is as an exhibit, 
but perhaps the Munsif thought that it 
was 4 matter of whicn he was entitled to 
take judicial notice under ss. 56 and 97, 
Evidence Act. Strictly speaking, that is 
not quite the position. It is more correct 
to regard the report as a public document 
within the meaning of s. 78, Evidence Act, 
which may be proved “by any document 


| 
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purpcrting to be printed by order of Gov- 
ernment.” 

The apbeal will have to go back to the 
Subordinate Judge for hearing de nuvo 
and the plaintiffs will be able to move 
him to admit this report formally into 
evidence. The parties will then be able 
to make their submissions as to the effect 
of it. The result is that the order of the 
Subordinate Judge is set aside, the appeal 
is remanded to him for hearing de novo. 
Costs of the Courts below as well as costs 
in this Court will be governed by the 
result. 

D. Case remanded. 


ce 


PESHAWAR JUDICIAL COMMS- 
SONER’'S COURT 
Civil Revision Petition No. 163/28 of 1936. 
March 30, 1937 
MIDDLETION, J.C. anp MIR AHMAD, A. J. O. 
Firm JAWAHIR SINGH, MAHTAB 
SINGH, SARAN SINGH—DeErenpants — 
‘APPELLANTS 
VETSUS 
MUNICIPAL COMMITTEE, KOHAT— 
PLAINTIFF AND OTHERS— DEFENDANTS— 
RESPONDENTS 

Muhammadan Law—Minor—Alienation by guar- 
dian—Nature of—Alienee, if can proceed against 
mtnor—Mortgage—Prior mortgage registered —Sub- 
sequent mortgagee not exercising due care and dili- 
gence—Whether bound by prior mortgage. 

An alienation ofimmovable property by a de facto 
guardian of Muhammadan minors gives the alienee no 
claim which he can enforce against the minor, The 
transfer is not void and the minor can avoid the 
transaction. Mata Din v. Ahmedalli (1) and Imam- 
bandi v. Haji Mutsaddi (2), relied on. 

Where a prior mortgage was a registered one and 
if the subsequent mortgagee hadexercised due care 
and diligence he could have discovered its existence, 
he should be deemed to have accepted the property 
in its already encumbered state and the prior mort- 
gage is binding on him. 

O. R. P. from an order of the Senior Sab- 
Judge, Kohat, dated June 11, 1936. 

Mr. Hukam Chand, for the Appellants. 

Mr. Pir Bakhsh, for the Respondent. 

Middleton J. C.—The property in dis- 
pute in this suit originally belonged to 
Bahadur Khan, who had two sons, Muham- 
mad Zarif aud Latif Khan, the latter died 
leaving four sons of whom Muhammad 
Rafiq was a major and the otner three were 
minors; half the property, therefore, belong- 
ed to Muhummad Zarif, son of Bahadur 
Khan, and the other haif to Muhammad 
Rafiq and his three. brothers, In 1925 
Muhammad Zarif and Muhammad Ratiq 
mortgaged the shop, in dispute, to the 
Municipal Committee of Kohat (respondent 
No. 1). They deseribed the property as 


{heir own and did not reveal the fact that 
Muhammad Rafig’s three minor brothers 
each owned 1/8th of it. In 1927, after two 


of “Muhammad Rafiq’s minor brothers had 


attained majority, he and those two namely, 


Ghulam Rasul and Muhammad Ayub, mort- 


gaged 1/2 of the suit property on behalf of 
themselves and the fourth brother, who was 
siill a minor, in favour of the appellants. The 
appellants subsequently obtained a decree 
on the basis of this mortgage and brougnt 
the property to sale, thereupon the Munici- 
pality objected claiming that its own 
mortgage charge was a first charge. This 
objection having been rejected, they brought 
the present suit making the same clam. 
The trial Court has found that the property 
was validly mortgaged to the Municipal 
Committee and has decreed the plaintiff's 
claim. The appellants, decree- holders, come 
up in appeal. 

During the course of the present suit 
Ghulam Rasul and Muhammad Ayub ad- 
mitted that Muhammad Rafiq had mortgage 
ed the property to pay off the debts of 
their father and that the mortgage was 
binding upon them, The learned trial 
Judge hasheld that debt being a first 
charge on the estate of a deceased person 
under Muhammadan Law, Muhammad Rafiq 
was competent to mortgage the family pro- 
perty on behalf of himself and his minor 
brothers. Learned Cvtusel of the appel- 
lants urges that Muhammad Rafiq being 
only a de facto guardian of his minor 
brothers was not empowered to alienate 
their immovable property and that when his 
minor brothers after attaining majority 
joined in a subsequent alienation, they there- 
by indicated that they disowned the pre- 
vious alienation made by Muhammad Ratiq. 
Reliance is placed on s. 265 in Mulla's Com- 
mentary on Munammadan Law, which is 
as follows: 

“Ade facto guardian has no power to transfer any 
right or interest in the immovable property of the 
aor, Such atransfer is not merely voidable but 
Vold. 

Below this section reference has been 
made by the learned Commentator to a 
number of judicial decisions including those 
of their Lordships of the Frivy Council 
reported in Mata Din v. Ahmadalli (1), and 
Imambandt v. Haji Mutsaddi (2). On con- 

(1) 34 A 213; 13 Ind. Cas; 976; 15 OC 49; 39 I A 49; 
16 O W N 338; 11 M LT 145; (1912) M WN i83:9 
A i J 2 15 O L J 276; 14 Bom, L R 192; BM LI 
C 45 C 878; 47 Ind, Oas. 513; A IR 1918 PO li; 

LA 73; 35M LJ 422: 16 ALJ 800; 24 M1, J 330; 
OL J 409; 23 C W N 50; 5 P LW 276; 20 Bom. 
R 1022; (1919) M W N 91; 9 I W518 (P ©), 
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sulting thosé decisions, we are, unable to 
find that they are Aùthority for the last 
sentence inthe quotation given above. In 
both caseswe read their Lordships’ judg- 
ment as indicating that an alienation of 
‘immovable property by a defacto guar- 
dian of Muhammadan minors gives an 
alienee no claim which he can enforce 
against the minors. Inthe Calcutta case on 
p. 902* of the report their Lordships have 
stated that: 

“The mother’s (the de facto guardian's) deniul of 
authority does not affect the purchaser's position; but 
+t the transaction is impunged by the rightful owner, 
viz., the infant, the onusison the vendee to establish 
the foundation of his title, that is, that his vendor 
possessed in fact the authority under which she pur- 
ported to act.” av e 

These words appear to-us to indicate 
that it isthe minor who can’ avoid the 
transaction and not thatthe transaction 
is void as against the whole world. In the 
present case the record makes it perfectly 
clear that the transaction in favour of the 
Municipal Committee was honestly made for 
the benefit of the family and that during 
the progress of the present suit Ghulam 
Rasul and Muhammad Ayub ratified it 
afler attaining majority It is also per- 
fectly clear that they were never asked 
. either to ratify or to disown the transac- 
tion at the time when they joined in the 
mortgage in favour of the appellants. 
Muhammad Rafiq at that time concealed the 
fact of the former mortgage andthe pre- 
sumption is that his brothers, Ghulam Rasul 
and Muhammad Ayub, knew of the former 
mortgage andconcealed its existence. That 
former mortgage was a registered one and 
if the appellants had exercised due care 
and diligence they -could have discovered 
its existence and could have obtained a 
declaration from Ghulam Rasul and 
Muhammad Ayub that it was not binding 
upon them. re 
troubled to make any inquiries and either 
they were unaware of the existence of the 
mortgage or accepted the property in its 
already encumbered state. Ghulam Rasul 
and Muhammad Ayub by the ratification 
which they made during the present suit 
have admitted a double charge upon the 
property against their own interest and we 
have no reason to suppose that they would 
` ever have denied the earlier charge if they 
had been questioned; we are, therefore, 
unable to accept the argument of. Counsel 
that by entering into a subsequent mort- 
gage they disowned the former mortgage. 
-We are of opinion that the-property was 
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Obviously, however, they never - 
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subject to a former mortgage charge admit- 


ted to exist by all the mortgagoss and that 
that charge had priority. We, therefore, 


dismiss the appeal with costs. Pleader'’s 
fee Rs. 200. 
Ne Appeal dismissed. 





PATNA HIGH COURT 
Civil Revision Petition No. 650 of 1936 
February 25, 1937 

W ort, d. ! 

Musammat RUKMINI KUER—PETITIONER 
VETSUS : 
BALMIK PRASAD AND anotane— 

: Opposite PARTIES. i 

Civil Procedure Code (Act V of 1908), 0O. XXI, 
7. 89—Application under—Ohallan of deposit— 
Deficit of 4 annas in’ favour of auction-purchaser 
—Deficit deposited by mistake in name of decree- 
hoider—Court disallowing application—Order held 

irregular—De minimis non curat lex, i 

The judgment-debtor in an application to set 
aside a sale under O. XXI, r. 89, Oivil Procedure 
Code, made a double mistake inthe challan of depo- 
sit. Whenthe deposit was first made, there was a 
deficit infavour of the auction-purchaser of 4 annas. 
and when the deficit was deposited, the judgment- 


_ debtor made the mistake of depositing it in favour 


of the decree-holder. The Court disallowed the ap- 
plication on the ground of mistake in challan : 
Held, that to hold that the judgment-debtor 
had not in substance complied with the strict letter 
of the law, would be ignoring the well-known 
principle of de minimis non curat lex. The Judge 
was quite irregular in not holding that the judg- 
ment-debtor was entitled to have the sale set aside. 


©. R. P. from an order of the District 


Judge, Patna, dated May 6, 1936. 


Mr. B. P. Sinha, for the Petitioner. 

Mr. R. K. Prasad, for the Opposite 
Parties. ; 
` Order.—If I were to confirm the decision 
of the Court below in this case, it -would 
in my judgment be reducing the law to an 
absurdity. There is no doubt that the full- 
amount was deposited, although there was 
a mistake in challan to the extent of 4 
annas, a double mistake in fact, because the 
4 annas was not deposited in the first 
instance, that is to say, when the deposit 
was first made there was a deficit in favour 
of the auction-purchaser of 4 annas, and 
when the deficit was deposited on April 14, 
the judgment-debtor made the mistake of.. 
depositing it ia favour of the decree-ho'der. 

I do not know what-the exact system is 
in the Court below with regard to these 
matters, but I can -only gather it from 
the reported decisions in so far as they 
throw any light upon the matter. But I 


propose to give no countenance to the idea ! 
that the Court, either on the order ofthe |! 
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Judge or other person in authority, could 
| not have altered. the challan for the pur- 
pose of p&bting-mattersin order. For this 
Court to hold that the judgment-debtor in 
this case had not in substance complied 
with the strict letter of the law would, in 
my judgment, be ignoring the well-known 
principle of de minimis non curat lex. In 
my judgment the Judge was quite irregular 
in this case, although perhaps his decision 
is understandable by reason of the 
authorities of this Court in not holding that 
the judgment debtor was entitled to have the 
sale set aside. The Rule is made absolute, 
but there will be no costs. 


D. Rule made absolute. 


MADRAS HIGH COURT 
Civil Revision Petition No. 931 of 1935 
December 14, 1936 l 
VANKATARAMANA Rao, J, 
VAKKALAGADDA VENKATA RAMA 
LAKSHMAY YA—PETI TIoNER 
versus 
PAREPALLI SUBBA RAO AND OTHERS 


. ——RESPONDENTS 

Provincial Insolvency Act (V of 1920), ss. 9 (1) (©, 
6 (e)—Limitation for filing petition—Three months, 
how to be. computed—~Decree on mortgage and decree 
on charge antecedent to suit—Distinctron, if exists 
—Such decree, tf decree for payment of money within 
the meaning of 8..6 (e): 

here an insolvency ‘pétition is filed on the basis 
‘of an act of insolvency, the period of three months 
within which it is to be filed must be calculated 
from the'date of the-commission of the act of insolvency 
and thisis an absolute rule. ' Kaku Chenchuramana 
me v. Palapu Arunachalam (L), followed. [p. 65, 
COL, Z. 

No distinction 1s made in the Provincial Insol- 
vency Act between cases where a decree directs a 
sale on the footing of a mortgage and where a 
aecree directs á sule on the footing of a charge. 
There isa distinction between a decree based upon 
a purely personal claim and a decree based upon a 
mortgage or charge antecedent to the suit. In the 
one case the essential relief slaimed in the suit 
would be fora personal relief and in the other the 
essential relief would -be for a sale of the property. 
So that what is contemplated by the expression 
“in execution of the decree for the payment of 
money” is a decree capable of execution by the 
arrest of the person or against the general estate 
of the person &ga10si wnom the. decree is passed. 
Where a particular property in hypothecated for a 
debt either by way ot mortgage or charge the 
relief caw only be against thay particular property 
and not against the general estate. In such cases 
the decree that is passed, though in one sense is 


for the realisation of the money secured by the 


" mortgage or charge, will nof be a decree for the 
payment of money because it is not capable of 
entorcement in tne lirst instance against thé person 
or the general estate ‘until the property which has 
beén secured by the mortgage or charge is exhaust- 
ed, Consequently, a decree based on a mortgage 
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or a charge antecedent to the suit is nob a 
decres for payment of money within the meaning 
of s.6 (e), Provincial Insolvency Act, and the sale 
in execution thereof will not be an act of insolvency 
on which an application for adjudication can be 
founded. Laldhari Singh v. Manager, Court of 
Wards, Bhabatpura Estate (2), Rajarathna Naidu v. 
Ramachandra Naidu (3) and Chidambara Thevar vV. 
Subbarayar. (4), referred to. i 


O. Rev. Pet. under s. 75 of Act V of 1920 
praying the High Court to revise the decree 
of the District Court of Kistna at Masulipa- 
tam in.C. M. A. No. 37 of 1934 (I. P. No. 70 
of 1932, Sub-Juudge’s Court, Bezwada). 

Mr. P. Satyanarayana Rao, forthe Peti- 
tioner. j i 

Mr. P. Subba Rao, for the Respondents. 

Judgment.—This is a petition to revise 
an order of the learned District Judge of 
-Masulipatam which confirmed an order of 
tue learned Subordinate. Judge of Bezwada 
adjudicating the petitioner an insolvent. 
The. petition for adjudication was tiled by 
the respondents creditors on July 4, 1932. 
Two main acts of insolvency were relied 
on in support of the application, viz., (1) 
a compromise decree in and by which a 
charge was created over certain properties 
belonging to the petitioner on February 5, 
1932 (2) the petitioner. allowed- his immov- 
able property to ‘be sold in execution of a 
decrée dated June 13, 1932,0n the footing 
of a charge created in favour of one 

Nagarathnammal. So. far as the first alleg- 
ed act of insolvency is concerned, it is 
admittedly more than three months prior 
to the date of the presentation of the peti- 
tion to adjudge the petitioner an insolvent. 
The view. that formerly prevailed that 
where the application was made on the 
re-opening day of the Court, though the 
alienation was more than three months prior 
tothe date of presentation of the applica- 
tion it will still be available as an act of 
insolvency is no longer law. It has now 
been. declared by the Full Benchin Kaku 
Chenchuramana keddi v. Palapu Aruna- 
chalam (1) that tne period of three months 
must be calculated from the date of com- 
mission of act of insolvency and it is an 
absolute rule. Tne first alleged act of 
insolvency is, therefore, of no avail. 

‘The next question is whether the sale 
of the property in execution of the decre 
dated June 13, 1932, will fall within the 
meaning ofs.6 (e) of the Provincial Insol- 
vency,Act.. Both the lower Courts have 
sougnt to.make distinction between cases 
where a.decree directs a sale on the footing 

(1) 58 M 794; 158 Ind. Oas. 1; (1935) M W N ods; oy 
M L J 283; 42 L W 330; 8 R M 226; ,A IR 1928 Mal 
857 (E.B). 
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of a mortgage and where a decree directs 
a sale on the footing of acharge. In my 
opinion this distinction dces not seem io be 
sound especially in cases where the charge 
is not created for the first time by the 
decree. In this case underd will the said 
Nagarathnammal was given a charge for 
the annuity in her favour. The suit (O. 8. 
No. 281 ol 1931) itself was to enforce the 
charge created by the said will: the decree 
itselt was passed under O. XXXIV, r. 15, 
Civil Procedure Code, which makes the pro- 
cedure followed in the case of mortgage 
decree applicable to decrees passed on the 
fcoting ot a charge. So far as the Pro- 
vincial Insolvency Act is concerned, a mort- 
gage and a charge are put on the same 
footing but the question still remains whe- 
ther the decree in question can be held to 
be a decree for payment of money within 
the meaning of s.6 (e) of the Provincial 
Insolvency Act. It will be noticed that the 
expression “in execution of the decree for 
the payment of money” occurs both in 
cls, {e) and (h) of s. 6. This seems to 
connote that a deciee on ihe footing of a 
mortgage or charge would not be a decree 
fcr the payment of money within the mean- 
ing of the said two clauses. There is a 
distinction between a decree based upon a 
purely personal claim and a decree based 
upon a moitgage or charge antecedent to 
the suit. In the cne case the essential 
relief claimed in the suit would be for a 
personal 1elief and in the other the essen- 
tial relief would be for a sale of the pro- 
perty. So that what is contemplated by 
the expression “in execution of the decree 
for the payment of money” is a decree 
capable of execution by the arrest of the 
person or against ihe general estate of the 
person against whom the decree is passed 
Where a particular property is hypothe- 
cated for a debt either by way of mortgage 
or charge, the relief can only be against 
that particular property and not against 
the general estate. In such cases the decree 
that is passed though in one sense is for 
the realisation of the money secured by 
the mortgage or charge will not be a decree 
for the payment of money because it is 
not capable of enforcement in the first 
instance aguinst the person or the general 
estate until tLe property which has been 
secured by the mortgage or charge is ex- 
hausted. In Laldhari Singh v. Manager 
Court of Wards, Bhabaipura Estate (2) 
Mookerji, J. in 14 Cal. L. J. 639 in dis- 


cussing whether a mort 


age 
. (2) 140 L J 639; 12 Ind. Cas. ne ooe : for 


izolo 


sale is a decree for payment of money 
within the meaning of s. 232 of’°the old 
Code corresponding to O. XXI, r. 16 of the 
present Code, points out the distinction 
between a decree for payment of money 
and a decree for sale cn the footing of a 
mortgage.. He says “where there is a decree 
for payment or money, it must be taken to 
be a decree for payment of money personal- 
ly,” the word personally being used in the 
sense which I have explained above, i. e: 
enforcible by the arrest of the peison or 
against the general estate. The learned 
Judge held in that case that a mcrtgage 
decree for sale is in substance a decree for 
sale of the mortgage property and not for 
payment of money. This view was accepi- 
ed as sound by the decisions of our High 
Court in Rajarathna Naidu v. Rama- 
chandra Naidu (3) and Chidambara Thevar 
v. Subbarayar (4). Iam, therefore, of 
opinion that the decree for sale passed on 
June 13, 1932, is not a decree for payment 
of money within the meaning of s. 6 (e) 
and that the sale in execution thereof will 
not be an act of insolvency on which an 
A for adjudication can be found- 
ed, 

The Civil Revision Petition is accordingly 
allowed with costs here and in the Courts 
below. ; 

“BN. Petition allowed. 


(3) 47 M 948; 82 Ind, Cas. 942; A I R 1924 Mad. 901; 
47 ML J 434; 20 L W 465; (1924) M W N 747; 35M L 


(4) 49 M 508; 93 Ind. Cas. 58; A I R 1926 Mad. 623; 
23 L W 515; (1926) M W N 224; 51M L J 139. 
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PATNA HIGH COURT 
- Civil Appeals Nos. 3 and 4 of 1933 
September 18, 1936 
OourTNeyY-TErreui, C. J. AND DAAVLE, J. 
SAH RADHA KRISHNA—PLAINTIFFE— 
APPELLANT l 


VETSUS 
JAMUNA PRASAD SINGH AND oTHERS— 
DEFAN DAn T8—RESPONDENTS 

Negotiable instrument—Hundi not mentioning 
interest— Selling of such hund: by payee with endorse- 
ment undertaking to pay interest—Presentation— 
Vendee, whether entitled to interest from payee under 
hundi from due date till date of realizateon of prin- 
cipal money. 

A drew a kundi on B in favour of C who sold 
it to D with an endorsement to pay certain rate of 
interest, though originally there was no mention 
of any interest therein. When the kundi was pre- 
sented to A and B, the payment was refused but 
then B paid the amount. Subsequently D claimed ' 
interest from C : 

Hela, that D was clearly entitled to judgment for 
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the amount of interest stipulated on the endorse- 
ment from whe due date, that is to say, sixty days 
after the date of hundi until the date of realisation 
of the principal amount from A and B. 


O. A.. from the original decree of the Sub- 
Judge, Patna, dated September 28, 1932. 

Mr: Rai Guru Saran Prasad, for the 
Appellant. 

Messrs. B.C. Sinha and Murari Prasad, 
for the Respondents.’ 

Couriney-Terrell, C. J.—First appeal 
No 3 of 1933 is an appeal by the plaintiff 
from a judgment of the Subordinate Judge 
of Patna dismissing a suit based on two 
hundis dated Aghan Sudi 3, 1985 Sambat. 
Defendant No. 1 was the drawer of the 
hundis in question. He borrowed Rs, 10,000 

from defendant No. 3. Defendant No. 1 
_ drew the hundis’ on defendant No. 2, his 
father, who accepted the same in favour 
of defendant No. 8. Defendant No. 3 sold 
the hundis to the plaintiff endorsing the 
same to the plaintiff, and although the 
hundi itself contains no mention of interest, 
defendant No. 3 endorsed it with an under- 
taking to pay interest at the rate of 1 per 
cent. Per month. The principal money of 
Rs. 10,000 has been paid by defendant 
No. 2 and the only point before us is the 
liability of defendant No. 3 to pay the 
stipulated rate of interest from the date 
of dishonour to the date of payment. 
The suit was dismissed as against defend- 
ants Nos. 1 and 3 on the ground that 
the hundi had not been dishonoured in fact 
but was decreed (according to the order) 


ex parte against defendant No. 2 alone: 


for the principal amount and interest at 
6 per cent. per annum from the date of 
maturity to realisation. As a matterof fact 
defendant No.2 appeared and the decree 
ex parte against him was in any case 
incorrect. The hundi, however, having been 
paid, the liability of defendants Nos. 1 
and 2 is not now in question. The learn- 
ed Judge's decision in favour of defend- 


ant No. 3 is, in my opinion, erroneous on . 


the facts. The judgment was delivered on 
September 28, 132, one week after the last 
witness had been examined, and I think that 
the learned Judge reading the depositions 
clearly made a mistake as to the nature of 
the evidence. He appears to beunder the 
impression that defendants Nos. 1 and 2 
were called upon to pay the interest for 
which defendant No. 3 was alone liable, 
but this impression has resulted from a mis- 
reading of the evidence of Hari Narayan 
Prasad, the servant of ‘the plaintiff, who 
stated as follows:— i 

“Baiju Babu (defendant No. 3) sold the hundts 


in suit to the plaintiff. Baiju Babu agreed to pay 
interest at 12 per cent. per annum. I enquired 
from Bhagwat Babu (defendant No, 2) and Jamuna 
Prasad (defendant No. 1)'as to the rate of interest and 
they told me 12 per cent. per annum was the 
interest agreed to: be paid.” ; 

The next paragraph of the Judges note 
of this witness's evidence continues as fol- 
lows: — 

“T had once been to Jamuna Babu and Bhagwat 
Babu with the hundis. He did not pay any money. 
I then went to Baiju Babu. He also could not 
pay anything. Baiju -Babu paid about Rs. 500 
towards the interest on the kundis in suit. An 
account was taken and the interest due on the 
hundis were taken with the consent of Baiju Babu 

The plaintiff in his evidence said: 

“After the expiry of the stipulated period I sent the 
hundis to Bhagwat Babu and Jamuna Prasad. They 
wanted time and did not pay anything. I then 
sent the hundis to Baiji Babu but he wanted 
time.””’ 

In cross-examination the plaintiff said: 
“I gent. Hari Narayan to Jamuna Babu 
and Bhagwat Babu to demand interest. 
But this clearly refers to the interview 
which Hari Narayan spoke of in the para- 
graph of his evidence first quoted by me 
and does not refer to the subsequent 
presentation for payment. Ifthe evidence 
is examined, it shows that there was a 


‘presentation for payment to defendants 


Nos. 1 and 2 which was refused. The 
plaintiff-appellant is clearly entitled to 
judgment for the amount of interest sti- 
pulated on the endorsement from the due 
date, that is to say, sixty days after the 
date Aghan Sudi 8, until the date of 
realisation of the principal from defendants 
Nos. 1 and 2 and thenceforward until 
realization of-the interest from defendant 
No. 3 at the Court rate of 6 per zent, 
per annum. The appeal of the plaintiff is 
allowed with costs to be. paid by defend- 
ant No. 3 here and in-.the Court below. 
In First Appeal No. 4 of 1933 the suit 
was based on a hundi of Saban Duja 
Sudi 9, Sambat 1985, admittedly drawn by 
defendant No. 2 as proprietor of the firm 
defendant No. 1, in favour of the plaintiff. 
Interest was claimed at the rate of 12 annas 
per cent. per month. The lower Court 
allowed interest at 10 annas and there 
can .be. no doubt on the evidence that the 
learned Subordinate Judge was right. 
There was a Variance between the plaint 
and the evidence adduced by the plaintiff, 
who himself admitted that the money had 
been taken.at 10 annas per cent. per 
month but claimed that the defendant 
subsequently agreed to pay interest at 
12 annas. The claim was not made 
out by any reliable evidence. Another 
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question referred to before us was the 
appropriation of certain sums admitted- 
ly paid by the defendants to the 
plaintiff. The plaintiff's failure to credit 
these moneys was a point against him 
and the letter Ex. C. produced by the de 
fendants, containing the signature of the 
Plaintiff, supports the story of the defend- 
ants. Upon the evidence, therefore, the 
Jearned Subordinate Judge was clearly 
Tight in the appropriation of moneys that 
he has allowed for in the accounts. The 
only other question raised before us was 
that the plaintiff should be allowed costs 
and future interest. The learned Subordi- 
nate Judge, however, has given quite 
good and definite reasons for disallowing 
both. The plaintiff laid his claim without 
allowing for even admitted payments and 
sued on the admittedly wrong footing that the 
loan under the kundi had been taken with 
interest at 12 annas per cent. per month 
and there is clear evidence that the defend- 
ants were always ready to pay the amount 
due but that the plaintiff made unjustif- 
able demands upon them. The appeal is, 
therefore, without merit and must be dis- 
missed with costs. 
Dhavlie, J.—I agree. 
D. Appeal dismisse d. 
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LAHORE HIGH COURT 
First Civil Appeal No. 1915 of 1933 
l June 27, 1935 
JAI LAL AND SALE, Jd. 
Lala DEWAN CHAND—PIAINTIFp 
-— ÅPPELLANT 
VETSUS 
PUNJAB anD KASHMIR BANK, Lrp., 
RAWALPINDI. AND OTHERS—- Derenpants— 


RESPONDENTS. 

Abatement—Distinct interests — Separate attach- 
ments—Objection dismissed—Suit and appeal—Death 
of one decree-holder respondent before appeal—Legal 
representatives not impleaded in time — Abatement, 
if in toto— Appeal, if can be proceeded with against 
other respondent—Civil Procedure Code (Act Y of 
1908), O. XXI, r.4—Stamp Act (II of 1899), s. 2 (5) 
Acknowledgment containing implied promise to 
pay interest—No express obligation to pay amount 
due— Whether bond—Transfer of Property Act (IV 
of 1882), s. 53—Preference—No fraud — Transaction 
genuine— Whether can be avoided, 

A and B, two judgment creditors, attached the same 
property in execution of their decrees against C, 
Objection was filed by Don the basis of a registered 
sale deed, relating to the property, executed by C in 
his favour. The objection as to the building being 
dismissed, he filed a suit under O. XXI, r. 63, Civil 
Procedure Oode, to obtaina declaration in respect of 
the building. The suit was dismissed by the Court 
on the ground that the sale by the judgment-debtor in 


17010 


favour of the plaintiff was fraudulent and made with 
the intention of defeating and delaying his creditors. 
D fled ari appeal but on the date of hearing it ap- 
peared that B had died long before the institution of 
the appeal and as no legal representative was brought 
s the record in time, an abatement order was pass- 
êd: 


Held, that separate attachments of the bungalow 
in suit were separately obtained bythe two decree- 
holders, whose interests were clearly separate and 
divisible. These separate attachments gaverise to 
separate causes of action; and the fact, that one of the 
decree-holders had dropped out of the appeal 
did not take away the right of the appellant to 
challenge the decree as against the other decree- 
holder and hence the appeal could proceed against 
the surviving respondents. Sant Singh v. Gulab 
Singh (1) and Umrao Bibi v. Ramkishen (2), ap- 
plied. 

The definition of a bond insub-s. 5, s, 2; Stamp Act, 
requires that a person should oblige himself to pay 
money to another on certain conditions. In other 
words, theremust be an express obligation to pay. 
Where the entry is attested by two witnesses and 
contains an implied promise to pay interest, but 
there is no express obligation to pay the amount due, 
no such obligation can be inferred from a mere ac- 
knowledgment cf the balance, An implied obliga- 
tion cannot convert an acknowledgment intoa bond, 
Jagannath v. Chault (3), referred to. 

Preference by a debtor shown to one of hiscreditors 
is, provided the transaction is genuine and not 
tainted by fraud, no ground for avoidance merely 
or ey the other creditors happen to suffer. [p. 70, 
col. 2. 


F, CG. A. from the decree of the Senior 
Sub-Judge, Attock, dated August 29, 1933. 


Messrs. Har Gopal, M. L. Puri and S. L. 
Puri, for the Appellant. 

Messrs J.L. Kapur, Ram Lal Anand, IT, 
and Ranbir Sawhney, for the Respondents. 

Sale, J—This dispute arises out of a 
double attachment of a bungalow situated | 
at Rawalpindi by two judgment- creditors 
in execution of their decrees against one 
Charan Das, deceased, who had been in: 
financial difficulties for some years before 
his death in 1928. The bungalow in suit: 
was originally attached by the Punjab and 
Kashmir -Bank, Ltd., the first decree- 
holder, on November 12, 1925. Subsequent- 
ly, ib was.again attached on June 30, 1929, 
at the instance of the second decree holder 
Lala Amir Chand Shah. Objection was 
filed by Rai Bahadur Lala Dewan Chand 
on the basis of a registered sale deed re- 
lating to this bungalow executed by the 
judgment-debtor in his favour on May 9, 
1925. So faras the site of the bungalow 
is concerned, the objection was accepted, 
but it was dismissed in regard to the 
building ; and the objector Hat Bahadur. 
Lala Dewan Chand instituted this suit 
under O. XXI, yr. 63, Civil Procedure 
Code, to obtain a declaration in respect of 
the building. The suit was dismissed by 
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the Senioy Subordiate Judge on the ground 
that the sele by the judgment-debtor in 
favour of the plaintiff was fraudulent and 
made-with the intention of defeating and 
delaying hiscreditors From this decision 
the objector has preferred this appeal. 

In the memorandum of appeal which 
was instituted in this Court on Novem- 
ber 27, 1933, the two decree-holders were 
cited as respondents Nos. 1 and 2. When 
the appeal came up for hearing on June 11 ; 
1935, it was reported tbat the respondent 
decree-holder, Amir Chand Shah, had died 
more than-three months previously and an 
order was passed that the appeal had 
abated against him, but the appellant's 
Counsel was given an opportunity to show 
cause why this order should be set aside. 
It bas now been- ascertained that Amir 
Chand Shah had died before the institution 
of the appeal -16 months ago. Mr. Puri 
for the appellant pleads for extension of 
limitation on the ground that his client had 
no knowledge of Amir Chand Shah's death. 
But no affidavit has been filed on behalf 
of the appellant, and having regard to his 


position and standing, I am of opinion that. 


he failed to exercise due diligence in the 
matter of ascertaining Amir Chand Shah's 
death, and taking the necessary steps to 
have his legal representatives impleaded 
within limitation. I see no reasm, there- 
fore, to set aside the abatement order as 
against Amir Chand Shah. On behalf of 
the respondent Mr. Kapur has argued that 
the effect of his order should be that the 
appeal abates in toto. ‘There is no force 
in this-contention. Separate attachments of 
the bungalow in suit- were separately 
obtained by-the two decree-holders, whose 
interests are clearly separate and divisible. 
These separate attachments gave rise to 
separate causes of action ; and the fact, that 
one of the decree-holders has now dropped 
out of the appeal, does not take away the 
right of the appellant to challenge the 
decree as against the other decree-holder. 
The principles laid down in Sant Singh 
v. Gulab Singh (1) and. Umrao Bibi v. Ram- 
kishen (2). apply and I would hold that 
the appeal can proceed aginst the surviving 
respondents. It is not denied that the 
appellant was already the owner of the site 
of the bungalow when the registered sale 
deed of May 9, 1925, transferring the 
bungalow to him in consideration of.a pay- 


(1) 10 Lah. 7; A I R1928 Lah. 572; 114 Ind. Cas, 417; 
30 P L R 453 (F B). 

(2) 13 Lah. 70; AIR 1932 Lah, 281; 187 Ind. Oas. 
820; 33 P L R 1003; Ind. Rul, (1932) Lah, 379. 
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ment of Rs. 40,200 was executed by Charan 
Das deceased. The consideration recited in 
this deed is threefold: (1) Book credit in 
reduction of outstanding debt to the extent 
of Rs. 33,000; (2) Payment by cheque on 
the Punjab National Bank, Quetta, of 
Rs. 7,000 on May 9, 1925; (3) Cash payment 
before the Sub-Registrar of Rs. 200. 

The case. for the appellant is that this 
was a bona fide sale for consideration: 
that pre-existing debte due tothe vendee 
were outstanding, and that though the sale 
may have had the effect of defeating the 
rights of other less vigilant creditors in 
the persons of the respondents, the pre- 
ference shown to one creditor is, in the 
absence of fraud, no ground for avoiding 
the sale. To prove pre-existing debts and 
the passing of consideration as recited in 
the deed, the appellant has. relied on the 
loan account as between the appellant and 
Charan Das together with a number of 
pro-notes and other acknowledgments by the 
debtor. The loan account shows that the 
indebtedness of Charan Das to the appellant 
commenced in 1910, 7. e., five years before 
the transaction in suit ; dealings continued 
regularly upto and even after the sale 
of the bungalow. It appears that periodical- 
ly the debtor used to sign acknowledgments 
of the balance oustanding against his name 
in’ the appellant’s account and would then 
execute pro-notes for the amount due ın 
favour of the appellant.. In particular, 
under date October 20, 1920, there is an 
acknowledgment of a debt of Rs. 60,000 
due to the appellant signed by the debtor 
and attested by two-witnesses. l l 

The trial Judge refused to admit this 
acknowledgment in evidence on the ground 
that it constitutes a bond and being 
unstamped was liable to a large penalty 
which the appellant declined to pay. I am 
of opinion that the order of the trial Judge 
holding this document to be a bond cannot 
be supported. It is true that the entry is 
attested by -two witnesses and contains an 
implied promise to pay interest, but there 
is no express obligation to pay the amount 
due. The definition of a bond in subss. 5, 
s. 2, Stamp Act, requires that a person should 
oblige himself to pay money to another on 
certain conditions. In other words, there 
must be an express obligation to pay. In 
the present case, the debtor has not under- 
taken any obligation to pay. No such 
obligation can be inferred from a mere 
acknowledgment of the balance. An impli- 
ed obligation cannot convert un acknowledg- 
ment into a bond : see Jagannath v.-Chauli 
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(3). On this interpretation, the document 
printed at p. £7 of the paper book is not 
a bond. It is conceded by Counsel for the 
appellant that itis an agreement, and as 
such, liable toa duty plus penalty of Rs, 5-8-0. 
This sum has to-day been paid into Court 
and the dcecument, therefore, becomes ad- 
missible in evidence and is hereby admitt- 
ed. The trial Judge appears to have held 
that the balance of Rs, 33,000 expressed to 
be due on October 20, 1920, priorto the 
payment of cheque No. 013139, is also a 
bond. This finding is clearly an error. 
There is no separate acknowledgment of 
this balance; itis part and parcel of the 
acknowledgment of Rs. 60,000, which has 
now been admitted in evidence as an agree- 
ment, i 

All the acknowledgments and pro-notes 
in this case have been proved to be in the 
handwriting of Charan Das, the debtor. 
The loan account taken as a whole has, in 
My opinion, been adequately proved. Critt 
cism has been directed to the failure of 
the plaintiff himself to come into the 
witness-box and to produce his rokar and 
khata bahis. But plaintiff's mukhtiar, Narain 
Das, was examined as a witness, and as 
regards the non-production of the rokar and 
khata bahis, it must be remembered that 
the plaintiff relied on a registered sale 
deed, together with a loan account confirmed 
by pro-notes and acknowledgments executed 
by the debtor himself. If the respondent 
had any real doubts as to the gennineness 
of these transactions he could have compell- 
ed the plaintiff to produce other relevant 
account books. But, in my opinion the pro- 
duction of these account books was not 
necessary for the purpose of enabling the 
plaintiff to discharge the onus which lay 
upon him. Taking the three items mention- 
ed as consideration in the sale deed, it has 
been proved by the evidence of the Sub- 
Registrar that Rs. 200 was paid in cash at 
the time of the registration. The payment 
of Rs. 7,000 by a cheque (Ex. P-32) is 
proved by the evidence of the Manager of 
the Punjab National Bank. Quetta, on 
whose Bank the cheque was drawn by the 
plaintiff. The books of the Bank show 
that Rs. 7,000 was actually paid to Charan 
Das on May 9, 1925. 


It has been suggested in this connection 
that payment of Rs. 7,000 by the appel- 
lant to his debtor was unlikely on this 
date, because it had the effect of increasing 


(3) A IR 1933 Lah. 271; 142 Ind. Oas.535; 34 P L 
R 417; Ind, Rul. (1933) Lah, 208° 
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Charan Das'’s indebtedness, where the 
object of the sale was to reduc@ the in- 
debtedness. It must be remembered, how- 
ever, that the plaintiff, who was already the 
owner of the site of the bungalow in suit, 
must have had good reason to entertain 
doubts at this time as to Charan Das’s 
financial position; and he may well have 
been anxious to.secure from Charan Das 
the building standing on this site as part 
settlement of his large outstanding debt. 
As an inducement to sell the property, 
Oharan Das may well have demanded some 
cash payment and this would explain why 
the plaintiff should have made a cash pay- 
ment of Rs. 7,000 out of a total considera- 
tion of Rs. 40,000 Preference by a debtor 
shown to one of his creditors is, provided ` 
the transaction is genuine and not tainted 
by fraud, no ground for avoidance merely 
because the other creditors happen to 
suffer, and there is no indication of fraud 
or any fictitiousness in this case. 


The balance of Rs. 338,000 was shown as 
credited in the loan account to a reduction 
of Charan Das’s outstanding indebtedness 
to the plaintiff. The main ground on which 
the transaction was attacked is the allega- 
tion that the whole loan account from 
start to finish was fictitious and invented 
to provide a bogus consideration for a 
transaction which was merely intended to 
defeat the rights of the judgment-credi- 
tors. I am unable to accept this view. It 
is impossible to reject the loan account 
which starts from a date five years prior 
to the transaction in guit, and includes 
numerous pro-notes and acknowledgments 
proved to have been executed by the debtor, 
in favour of the plaintiff. Evidence has 
been led in the shape of Bank officials and 
other independent witnesses to prove most of 
the main items in this loan account. I am 
satisfied that this loan account establishes 
that Charan Das was genuinely indebted to 
the plaintiff in May 1925. The right and 
title of Charan Das to sell the bungalow in 
suit has not been challenged in appeal. The 
factum of the sale for good consideration 
has been established. There is no evidence 
to indicate any fraud on the part of the 
plaintiff transferee ; and the mere fact that 
the plaintiff as one of the creditors secured 
by this transaction preference over the 
other creditors, is no ground for invalidat- 
ing this transaction. I am cf opinion that 
this suit must succeed. I would, therefore, 
accept the appeal, set aside the lower Court's 
decree and decree the suit of the plaintiff 
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as agatnst the Punjab & Kashmir Bank, 
Ltd., with costs. 


Jai Lal, J.—I agree. 
N. l Appeal allowed, 
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NAGPUR HIGH COURT 
Second Civil Appeal No. 277 of 1933 
October 1, 1936 
STONE, C.J AND NIYOG, J. 
RAMKARAN—APPELLANT 
VETSUS 
Seth KANHAITYALAL AND OTHERS— 
RESPONDENTS 

Mortgage — Redemption — Subsequent mortgagee's 
duty to redeem prior mortgage—C.P. Tenancy Act 
(I of 1920), s,41—Transfer in contravention of the 
section—Efect —Landlord not claiming right of re- 
entry—Trespass, if constituted—Morigage of absolute 
occupancy field by ‘tenant without landlord's con- 
sent—V alidity. 

A subsequent mortgagee'is under an obligation to 
redeem the prior mortgage by reason of the fact that 
the second mortgage operates only on theequity of 
redemption so as to place the subsequent mortgagee 
on the same footing as the mortgagor in respect of the 
prior mortgage, That is so when the prior mort- 
gage is binding on the puisne mortgagee but when 
it is not binding, the position would be that the 
subsequent mortgage would operate on the entire 
interest of the mortgagor as ifit had not been 
burdened with a prior incumbrance. In such a 
situation the position of the subsequent mortgagee, 
though later in time, would be superior to that of the 
prior mortgagee, in view of his higher right. 
Nilakant Banerjee v. Suresh Chandra Mullick (1) 
ate qecgnunats v. Sheolal (2), distinguished. [p. 72, 
col, 13 

Under s. 41, sub-s. (D, O. P. Tenancy Act, any 
transfer made'in contravention of that section, that 
is to say, without the consent of the landlord, is 
voidable at the instance of the landlord. It means 
that the transfer is valid until it isavoided by the 
landlord. So long as the landlord does not claim re- 
entry, there is no question of trespass, 

A mortgage by the tenant of his absolute occupancy 
field without his landlord’s consent is not void ad 
initio but is valid as between the tenant and the 
mortgagee until it is avoided by the landlord. 

8.0. A. from the appellate decree of the 
Court of the District Judge, Hoshangabad, 
dated March 1, 1933, in Civil Appeal No, 42 
of 1932 confirming the decreeof the Court 
of the Subordinate Judge, 2nd Class, 
Harda, dated February 24, 1932, in Civil Suit 
No. 244 of 1930. 


Messrs. M. R. Bobde and K. B. Tare, for 
the Appellants. 

Mr. K. B. Sheorey, for the Respondents. 

Judgment.—This appeal arises out of 
‘a suit founded on a mortgage to recover 
money by sale of the mortgaged property. 
The mortgage deed in suit was executed 
by one Tulsiram on May 22, 1918, affecting 
his two absolute occupancy fields and three 


houses, besides, some livestock. The suit 
was directed against the mortgagor's legal 
representative defendant No. 1, respone 
dent No.3 and two subsequent execution 
purchasers ofthe two absolute occupan- 
cy fields (defendants Nos. 2 and 3 appel- 
lants). The last-mentioned persons pur- 
chased the felds in execution of a decree 
which they had obtained on a mortgage 
dated March 7, 1913 in Civil Suit No. 110 
of 1925 in which suit they had impleaded 
the plaintiffs in the present suit respondents 
Nos. 1 and 2 in their capacity as subse- 
quent mortgagees. They pleaded in defence 
that the mortgage of 1914, not having 
been effected with their consent as ree 
quired by s. 41 (3) of the C. P. Tenancy Act, 
1898, (now repealed by the Act I of 1920), 
did not bind them. They were discharged 
from that suit with a declaration that the 
mortgage of 1914 was ineffectual and not 
binding on them. 

The suit out of which this appeal arises 
was contested by defendants Nos. 2 and 3 
(subsequent execution purchasers), on 
various grounds which were that the plaint- 
iffs inthe present suit, having set up para- 
mount title in the previous suit, lost their 
right to enforce their mortgage of 1918 
that their own mortgage of 1914 being 
prior in time prevailed against the plaintiffs 
mortgage of 1918, that the plaintiffs were 
not the landlords, that their remedy lay 
under s. 6 of the O. P. Tenancy Act of 1920 
to claim pre-emption when the absolute 
occupancy holdings were being sold in 
execution, and lastly that the plaintiffs in 
accordance with s. 81, Transfer of Property 
Act, should have their debts satisfied out 
of the properties not mortgaged to the 
defendants, namely the three houses. 
Both the Courts below agreed in decreeing 
the suit against the defendants Nos. 2 and 
3 subject to the direction that the three 
housesin possession of defendant No. 1 
(mortgagor) should first be sold. The 
defendants Nos. 2 and 3 have preferred this 
appeal. 

On behalf of the appellants the decree 
is impeached in thisCourt on the following 
grounds; (1) that the subsequent mortgagees 
namely the plaintiffs in the present suit 
had in Civil Suit No. 110 of 1925 made 
their election between their right as 
landlords and their right as subsequent 
mortgagees and that they, resting on their 
rights as landlords and having declined 
to redeem, lost their right to enforce their 


‘mortgage of 1918, (2) that in view of the 


declaration given in thé decree passed in 
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previous suit, namely Civil. Suit No. 110 of 
1925, the plaintiffs could only be entitled 
to exercise their rights aslandlords under 
s. 41 (7)of the OC. P. Tenancy Act, 1898, 
that ie to say to avoid the transfer and 
eject the defendants Nos. 2 ‘and 3, the 
transferees, as trespassers, and (3) ihat as 
the plaintifis failed to take advantage of 
the opportunity given to them in Civil Suit 
No. 110 of 1925 toredeem the prior mort- 
gage of 1914, the mortgage of 1918 
must be deemed to have been extin- 
guished. 

As tothe appellants’ first contention, we 
are unable to see how it could be said that 
the plaintiffs made an election between 
their rights as landlords and as subsequent 
mortgagees when all that they did was to 
plead that the prior mortgage did not affect 
them. They would be bound to redeem 
only if they were bound by prior mortgage 
and they were able to show that the 
prior mortgage executed by their tenant 
in favour of the appellants was not con- 
sented tobythem and that consequently 
the prior mortgage was ineffective to 
transfer any interest in-the tenant right to 


the prejudice of their rights as landlords.. 


A subsequent mortgagee isunder an Ob- 
ligation ‘to redeem the prior -mortgage 
by reason of the fact that the second 
mortgage operates only on the equity 
of redemption so as to place the subsequ- 
ent mortgagee on the same footing as the 
mortgagor in respect of the prior mortgage. 
That is so when the prior mortgage is 
binding on the puisne mortgagee but 
when, a8 here, itis not binding, the posi- 
tion would be that the subsequent mortg- 
age would operate on the entire interest 
of the mortgagor as if it had not been 
burdened with a prior incumbrance. In 
such a situation the position of the subse- 
quent mortgagee, though later in time, 
would be superior to that of the prior 
mortgagce, in view of his higher right. 
Our attention is invited to Nilakant 
Banerjee va Suresh Chandra Mullick (1) 
and Raghunath v. Sheolal (2). In the first 
mentioned case the subsequent purchaser 
who was made a party to the suit for 
enforcement of the mortgage raised a 
plea of paramount title and declined to 
redeem with the result that he was dis- 
charged from the suit. Thereafter when 
a suit was filed by the mortgagee for 
possession of the mortgaged property the 
(1)12 © 414. . 
126” 13 N L R69; 39 Ind. Oas. 849; A IR 1916 Nag. 
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subsequent. purchaser urged thatehe had a 
right to redeem. The present case cannot 
fall within the scope of the ratio decidendi 
of the above-mentioned case as it stands 
ona different footing. In the present suit 
the plaintiffs do not assert their right to 
redeem the prior mortgage but they are 
seeking to enforce their own mortgage as 
being the prior one against persons who 
purchased the ‘mortgaged property sub- 
sequent to their mortgage. Neither of the 
two cases relied upon by the appellants 
can lend any assistance to them in this 
case. : 

The next contention is substantially 
identical with the firat -contention although 
putin a different form. The declaration 
given in the decree in Civil Suit No. 110 
of 1925 that the mortgage of 1914 did not 
affect the plaintiffs in the present sult 
cannot beinterpreted as depriving them ~ 
of their rights as subsequent mortgagees 
and restrict them only to the course of 
ejecting the appellants under s. 41 (T) 
C. P. Tenancy Act of 1898. The con- 
struction put upon the terms of 
s. 41 of the ©. P. Tenancy Act, 1898, 
is this, that any transfer of a prohibited 
nature described in sub s. 2 which is not 
permitted by the landlord remains valid 
and operative so faras the tenant right 
is concerned and that it is only when 
the transferee takes possession of the hold- 
ing thata right would accrue in favour 


‘of the landlord to eject him. Now since - 


the landlords in this case have not taken 
the .ejectment proceedings, but on the 
contrary have by their sult called upon the 
transferees to redeem their mortgage, they 
must be regarded as having affirmed the 
prior transfer made by the tenant, althogh 
it was made without their consent. On 
this view the appellants contend that 
their mortgage being prior in time could 
not give any right to the landlords, the 
subsequent mortgagees, tu compel them to 
redeem. If onthe other hand the plaintiffs 
are regarded as not having affirmed the 
previous mortgage, the decree passed on 
it was void and the sale held in execution 
of that decree could not transfer any 
interest to the appellants so that they 
become trespassers who would have no right 
to redeem. The appellants thus seek to 
put the respondents landlords on the horns 
of a dilemma, but the situation envisag- 
ed by the appellants is more apparent 
than real. Section 41, O.P. Tenancy Act, 
1898, (repealed by Act I of 1920) conceded 
tothe absolute occupancy tenant the right 
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A ; 
to transferehis right in his holding within 
certain limits, but beyond those limits, it, 
in order that thetransfer may bind the 
| londlord, required the concurrence of the 
landlord. If the -landlord. withheld his 
consent to such a transfer, it did not become 
void ab initio, but it operated as a valid 
transfer between the tenant and his trans- 
ferees, although it did not affect the land- 


lord. Itig pertinent to notice here. that / 


it. is possible for a creditor to put the hold- 
ing to sale in execution of a money 
decree ~ against, the tenant. Even in the 
circumstances in which it would not be 
open to the “tenant to make a voluntary 
transfer without the’ permission of the 
landlord, it would appear. from s.5_ that 
when the landlord consents toa mortgage 
which is.followed by a -Court sale in 
execution or when the tenant right is 
‘sold: in execution of a money decree 
against the tenant, it is open to the 
landlord to pre-empt the tenant right but 
when he does not consent to the transfer, 
he is not bound to purchase it but is 
entitled to claim possession of the holding 
without any compensation. The landlord's 
consent to the mortgage makes the decree 
founded on that mortgage binding ou him 
with all its consequences with the result; 
that he has-to pay for recovering the tenant 
right. In the other case he can claim re- 
entry without having to pay for the tenant 
right, but even in such ‘a case the tenant's 
“transfer would be valid as between the 
tenant and his transferee until’ it is 
formally avoided by the landlord as justify- 
ing his re-entry. : Sab-s. 7 of s. 41 says. 
that any.transfer made in contravention of 
that section, that is to say without the 
consent of the landlord, is voidable at the 
instance of the landlord. It means that 
the transfer is valid until it is avoided by 
the landlord. It is not, therefore, possible 
for the appellants to contend that they are 
trespassers so long as the landlord did not 
claim re-entry. The mortgage in favour of 
the appellants would operate as a valid 
mortgage on the tenant right and con- 
sequently he would be bound to redeem 
the landlord's mortgage to which his mort- 
gage would be postponed, as it would, 
without the landlord’s cousent, not be bind- 
ing on the landlord. The case reported in 
Narain v. Fattelal (3) relied on by the 
appellants itself favou:s this view. In that 
cage it was held that the landlord who had 
obtained a,decree against his tenant could 
ja 15 N LR 48; 43 Ind, Cas, 907; A IR. 1918 Nag. 
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not insist on tenant right being sold free 
from mortgage which was not permitted by 
him. The. appellants’ contention is based 
on a fallacy thatit-is possible to divorce 
the capacity of the plaintiffs as landlords 
from their capacily as mortgagees. Even 
before their mortgage, the mortgage already 
existing in favour of the appellants was not 
binding on them. Ifin that condition they 
took a mortgage froin the tenant that morte 
gage would be unaffected by the appellants’ 
mortgage. It is difficult to see how if the 
first mortgage did not bind the plaintiffs as 
landlords, it c.uld affect them when they 
became. mortgagees. As the appellants’ 
mortgage of 1914 did not bind the landlord- 
mortgagees although it bound the mortgagor, 
the necessary consequence would be to 
postpone their mortgage to that of the 
landlords’ mortgage which though later 
In time was prior in right. When the 
plaintifs declined toredeem the appellants’ 
mortgzge, they did so on the footing that 
on account of their being the landlords 
their mortgage -had a priority over the other 
mortgage because it did. not bind them. 
They, therefore, rely’ on their position as 
mortgagees: only to put’ their own mortgage 
on ahigher footing. It is, therefore, in- 
accurate to say that in declining to redeem 
they only asserted their rights as landlords 
and not as mMortgagees. 

The last contention represents only a 
phase of the self-same argument. The 
object of making the subsequent mort- 
gagees parties fo the mortgage suit is 
to enable the mortgagees to sell the 
mortgaged property free of their incumbr- 
ances; see Chinnu Pillai v. Venkatasamy 
Chettiar (4) see also Het Ram v. Shadi Ram 
(5). Now this principle can apply only 
when the prior mortgagee is in a position 
to compel the subsequent. mortgagee to 
redeem his mortgage, which is not the 
case here. It would, therefore, follow that 
the plaintiffs’ refusal in the previous suit 
Civil Suit No 110 of 1925, to redeem the 
appellants’ mortgage could not extinguish 
their own mortgage. 

For the foregoing-reasons, we dismiss this 


appeal with costs. 
N. Appeal dismissed. 
(1) 40 M 77; 34 Ind. Cas. 507; 30 ML J 347; (1916) 
Re 19 M L T 217; Al R 1917 Mad, 


51. 

(5) 40 A 407 at p 410; 45 Ind, Oas. 798;5 PI, . 
16 A LJ 607;35M LJ 1; 24M LT 92. 98 OLJI 
(1918) M w N 518;20 Bom, „L R 798; 220 W N 1083: 

I ; 12 Bur. 45 130; A I 7 
PO 34(P 0). ae 
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PATNA HIGH COURT 
Government Appeal No. 7 of 1936 
February 24, 1937 
MosamMMap Noor anv ROWLAND, JJ. 
EMPEROR —PRosEOUTOR 
VETSUS 


GEDKA GOALA—AccusEp 

Penal Code (Act XLV of 1860), s. 84—Insanity, plea 
of ~When avails—Nature of proof required—Held, on 
evidence that accused knew that he was acting con- 
trary to law and that the posstbility of insanity 
would not absolve himfrom his criminal liability in 
absence of affirmative proof of the kind of insanity 
referred to in 3. 84. l 

Insanity affects not only the cognitive faculties of 
the mind which guide human actions, but also the 
emotions which prompt the actions and the will by 
which actions are performed. It is only unsound- 
ness of mind which materially impairs the cognitive 
faculties of the mind that can form a ground of ex- 
emption from criminal responsibility, thenature and 
the extent of the unsoundness of mind required being 
such as would make the offender incapable of knowing 
the nature of the act, or that heis doing what is wrong 
or contrary to law. 

Held, on evidence that there was no room to doubt 
that accused knew what killing was and meant to 
do it, knew what he had done already, knew 
who were the persons whom he had killed snd 
where they lived and the way to that place. 
Therefore, so far as the nature of the act was con- 
cerned, the accused not only was capable of knowing 
it but did know it as wellas any saneman. The 
confession also showed that the accused had a clear 
recollection of what he had done. The preeumption 
was that he was responsible for his action unless the 
kind of insanity referred to in s. 84, was affirma- 
tively proved and a mere possibilitythat he might 
have been insane, would not absolve him from cri- 
minal liability. [p. 76, cols. 1 & 2.) 

[Case-law referred to.) 

G. A. from the decision of the Sessions 
Judge, Purnea, dated October 8, 1936. 

The Government Advocate, for 


Grown. 
Mr. L. K. Chaudhuri, for the Accused. 


the 


Rowland, J.—Gedka Goala was put on 
his trial before the Sessions Judge of 
Purnea and four assessors charged with 
murder of his wife Musammat Reshmi, his 
daughters Budhsar and Dilsar and his son 
Sadhu, with causing grievous hurt to his 
son Budhu and with causing hurt to his 
Mother Musammat Neno. The accused was 
living in Patharghatti, and on Friday, 
June 19, 1936, he was in his own house 
with his wife Reshmi, his daughters Budhbsar 
and Dilsar and his sons Budhu and Sudhu. 
He attacked all these persons with a heavy 
cutting knife dao. He was interrupted by 
the return to his house of his mother 
Neno whom also he attacked and wounded 
with the dao.. The next to come was his 
brother-in-law Nunu Lal, seeing whom he 
said he had killed others and would kill 
him (Nunu Lal) too. Nunu Lal saved him- 
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self by flight. Gedka then picked up the 
boy Budhu and went out carryifig him to 
the house of Ahmad Ali. He asked Ahmad 
Ali for water and poison “to kill himself 
as he had finished everybody” but went 
away to Murhi Bechi to the house of his 
brother Ledka announcing his intention of 
kiling the latter and his wife. They, 
however, concealed themselves. At about 
3 P.M. he came to Bibiganj where he met 
an excise peon Mir Ekbal who had the 
prese: ce of mind to disarm and arrest the 
accused and made him over to Kharkhara 
Manjhi, Dafadar, along with the’ blood- 
stained knife. The occurrence was proved 
by the boy Budhu Gope, who survived his 
injuries and accused's mother Neno who 
was not seriously wounded and accused's 
father Hathia and the subsequent move- 
ments of the accused by Ahmad: Ali, Mir 
Ekbal and Kharkhara Manjhi. 

The medical evidence proved that the 
death of the wife, two daughters and son 
was due to incised injuries inflicted with 
a sharp weapon such as the dao produced 
(Ex. 2) and the injuries on Neno and 
Budhu could be inflicted by the same 
weapon. The accused made a confession 
before a Magistrate on June 22, 1936, bnt 
at the trial his statement is that he was not 
in his senses and does not know what he 
did and what he did not do and cannot 
remember whether he made a confession. 
The Sessions Judge and all four assessors 
were of opinion that the facts were proved 
and no other view of the case is possible 
and the only defence that could be taken 
at the trial was that by reason of unsound- 


ness Of mind the accused was not respon-. 


sible for his actions. This defence was 
accepted hy the Sessions Judge in agree- 
ment with all the assessors and the learned 
Judge on finding that the accused com- 
mitted the acts charged but is not guilty 
in view of the provisions of s. 84, Indian 
Penal Code, acquitted the accused but has 
directed that he be detained in custody 
pending orders from the Local Government 
under s. 471, Criminal Procedure Code. The 
Local Government have preferred this 
appeal, and it is contended that the learned 
Sessions Judge has proceeded on a wrong 
view of the law regarding criminal res- 
ponsibility, that it should have been held 
that the accused at the time of doing the 
acts knew what he was about and was 
liable to be convicted. Forthe respondent 
it has not been contended that accused 
did not do the acts charged and the evi- 


dence abundantly establishes those facts. . 
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Therefora, the only question that remains 
is whether¢he Court below was right in the 
view taken regarding the absence of cri- 
minal responsibility by reason of unsound- 
ness Of mind. Thelawis in s. 84, Indian 
Penal Code: 

“Nothing is an offence which is dome by a person 
who at the time of doing it, by reason of unsound- 
ness of mind, is incapable of knowing the nature 
of the act, or that he is doing what is either wrong 
or contrary to law.” i 


This provision was examined in Queen 
Empress v. Kedar Nasyar Shah (1), a leading 
case which has been repeatedly followed. 
The learned Judges point out that the rule 
‘is in substance the same as that laid down 
|in the answers of the Judges to the ques- 
tions put to them by the House of Lrrds 
in Daniel M’Naghten’s case (2). It is pointed 
out that: 

“Insanity affects not only the cognitive faculties of 
the mind which guide our actions, but also our 
emotions which prompt our actions and the will by 
which our actions are performed.” 


And they say that: 

“Tt is only unsoundness of mind which mate- 
rially impairs the cognitive faculties of the mind 
that can form a ground of exemption from erimi- 
nal responsibility, the nature and the extent of the 
unsoundness of mind required being suchas would 
make the offender incapable of knowing the nature 
of the act, or that he is doing what is wrong or 
contrary. to law. Instances of unsoundness of mind 
of this description would be such as these: A 
person strikes another, and in consequence of an 
insane delusion thinks he is breaking a jar. Here 
he does not know the nature of the act. Or he 
may kill a child under an insane delusion that he 
is saving him from sin and sending him to heaven 
Here he is incapable of knowing by reason of in- 
sanity that he is doing whatis morally wrong. Or 
he may under insane delusion believe an innocent 
man whom he kills tobea man that was going to 
take his life; in which case by reason of his insane 
delusion he is incapable of knowing that he is doing. 
what is contrary to the-law of the land,” 

Apart from such delusions the Judges 
were not prepared to accept the view that 
a person is entitled to exemption from 
criminal liability in cases in which ‘it is 
only shown that he is subject to insane 
impulses while the cognitive faculties remain, 
so far as can be judged from his acts 
and words, unimpaired. In the case before 
them the learned Judges though finding 
that the circumstances indicated that the 
accused must at the time of the acts charged 
have been suffering from mental derange- 
ment of some sort, upheld the conviction on 
the ground that the circumstances did not 
show him to have been devoid of knowledge 
of the nature of his act or that he’ was 


doing what was wrong and contrary to law. 
(1) 23 O 604. e 


(2) (1843) 10 O & F 200; 3 Scott. N R 595,10 &K 


30; 4 St. Tr. (N s8) 847; 59 R R 85. 


In that case there had been evidence of 
mental derangement both before and_ after 
the occurrence. The murder was committed 
without any sane motive, and at the time 
when the case came up for preliminary 
inquiry; the accused was found to be not 
ina fit state of mind to be able to make 
bis defence and a delay of a year intervened 
before the inquiry was resumed. Two 
English cases have been referred to at the 
hearing before us as illustrative of the 
manner in which a Court should address 
itself to the question of criminal responsi- 
bility: one is R. v. Michael Stokes (3). 
The prisoner Stokes was charged with 
murder for which no rational -motive was 
apparent It was argued in his defence 
that there was a class ot lunaties “who are 
driven to commit homicide by a sudden and 
merely blind and instinctive impulse, 
without consciousness of the nature of the 
act". Baron Rolfe impressed upon the 
jury that every man is held responsible 
for his acts if he can discern right from 
wrong. He said: 

“It is true that learned speculators, in their writ- 
ings have laid it down that men, with a conscious- 
ness that they were doing wrong, were irresistibly 
impelled to “commit some unlawful act. But who 
enabled them to dive into the human heart; and see 
the real motive that prompted the commission of 
such deeds?........ It is true that there is no motive 
apparent, but a very inadequate one; but it is 
dangerous ground to take to say that aman must 
be insane because men fail to discern the motive 
for his act It has also been said by the prisoner's 
Counsel that the conduct of the prisoner was that 
of a mad man in committing the offence at such 
a time, in the presence of the woman's husband, 
who had arms within his reach; but it would bea 
most dangerous doctrine to lay down, that because 
a man committed a desperate offence, with the chance 
of instant death, or the certainty of future punish- 
ment before him, he was therefore insane, as if 
the perpetration of crimes was to be excused by their 
very atrocity." 

À similar case was R.v. Haynes (4). 
Baron Bramwell told the jury: 

“It has been urged for the prisoner that you should 
acquit him on the ground that, it being impossible 
to assign any motive for the perpetration of the 
offence, he must have been acting under what is 
called a powerful and irresistible influence, or homi- 
cidal tendency. But I must remark as to that, 
that the: circumstances of an act being apparently 
motiveless is not a ground from which you can 
safely infer the existence of such an influence. 
Motives exist unknown and innumerable which 
might prompt the act. A morbid and restless (but 
resisiible) thirst for blood would itself be a motive 
urging to such a deed for its own relief. But if 
an influence be so powerful as to be termed ir- 
resistible, so much the more reason is there why 
we should not withdraw any of the safeguards tend- 
ing to counteract it. There are threa powerful 
restraints existing, sll tending to the assistance of the 

(3) (1848) 175 E R 514; 3 Oar. & K 185, 

(4) (1869) 175 E R 898; IF & F 666. 
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person who is suffering under such an influence, 
the restraint of religion, the restraint of conscience, 
and the restraint of law. Butif the influence itself 
be held a legal excuse, rendering the crime dis- 
punishable, you at once withdraw a most powerful 
restraint, that forbidding and punishing its per- 
petration, We must, therefore, return to the simple 
question you have to determine, did the prisoner 
know the nature of the act he was doing? and did 
he know that he was doing what was wrong p” 

Now the Sessions Judge has said that 
there was a mental derangement beyond 


doubt and, 

“the very nature of the act goes toshow that the 
derangement was such that the accused could not 
have known the nature of the act he was doing.” 

And he says: 

“T cannot believe that a man in his senses can 
commit a murder like this. The very act itself 
shows that there was a serious derangement of 
the brain of the accused at the time he committed 
the act.” 


The test which the learned Sessions 


Judge applied is plainly in view of the 


pronouncements above cited, inadequate. 
A crime is not excused by its own atro- 
city. One must look outside the act itself 
for the evidence as to howmuch the 
accused knew aboutit. The central point 
for examination is whether the accused 
knew that he was killing human beings, or 
was under a disorder which made him 
unaware that he was doing so. The sole 
eye-witness of the first assault is Budhu. 
His evidence does not disclose that the 
accused said anything at the time of the 
assault in his own house but he shut the 
door before beginning it, and this agrees 
with what the prisoner himself said in his 
confession on June 22. Ithas the look of a, 
preparation for the deed. The accused 
does not appear to have said anything to 
his mother Musammat Neno whom he 
struck on her coming into.the house, but he 
threatened the life of his brother-in-law, 
Nunu Lal saying he had killed others and 
will kill him too. Then when he met 
Ahmad Ali he first asked for water and 
poison “to kill himself as he had finished 
everybody”; but as Ahmad Ali said he 
should - hand overthe dao first, the accused. 
did not take the water or the poison saying 
that he would goonto Murhi Bechi and 
kill his brother and sister-in-law. He did 
go to Murhi Bechi, but his proposed 
victims escaped and hid. On this evidence 
I see norom todoubt that accused knew 
what killing was and meant to do it, knew 
what he had done already, knew who were 
his brother and‘his sister-in-law and where 
they lived and the way tothat place. 
Therefore, so far as the nature of the act is 
concerned, the accused not only was 
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capable of knowing it but did know it as 
well as any sane man. The cowfession of 
June 22, is to be considered in this connec- 
tion. The confession shows that the accused 
had a clear recollection of what he had done. 
He says: “After feeding my children Í 
began to cut them”; and “after shutting 
the window of the house I began to inflict 
cuts’. With this clear statement of what 
he had himself done,the accused joins a 
curious explanation of why he did it. He 
says the neighbours used to call his wife a 
witch and himself an ojha, that they 
wanted to kill him and his wife and used 
to catch them and bring them back when 
they tried to escape, that his wife used to 
say “if you will die, I shall be free”; that 
Dhan Lal Barhi's brother said to accused's 
brother-in-law “He has become mad. Bring 
Pigeons and make him eat (them. and he 
will be cured”. The accused says “We ate 
pigeons”, Unfortunately the evidence gives 
little assistance in determining whether 
these are true statements of fact or are 
the outcome of delusion from which the 
accused was suffering or are invented 
or imagined by him to excuse acts which 
he knew to be wrong. He says, ‘Then 
what did God do to me, whether some 
evil spirit possessed me or what happened. 
(I do not know)”. 

From this wecan learn that at the time 
of the confession he knew the act to be 
evil, but was unable to account for the 
impulse which drove him to it, except by 
imagining some external interference with 
his will. The accused's brother-in-law, 
Nunu Lal, was not asked whether Dhan. 
Lal Barhi’s brother proposed to feed' accused 
on pigeons to cure him. Accused’s father 
Hathia says that Reshmi was not believed 
to be a witch nor was the accused anojha; 
that itis not a fact that the villagers 
wanted totake the life of the accused and 
his wife or chased them, and he never 
heard Reshini saying to the accused that 
it were better if he were dead. There is 
evidence that atthe time of the occurrence 
the alarm was raised and people spoke of 
accused as « madman. That was an opi- 
nion, not an expert diagnosis. Assuming 
it to be a natural inference from his acts, 
it does not assist us in drawing the line 
which has to be drawn between insane 
impulses and delusions affecting the 
cognitive faculties. There is evidence as 
to the condition of accused during the 
four or five days immediately preceding 
the occurrence. ‘Prior :to thatno sign of 
madness had been observed, but for four 
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or five days before the occurrence we have 
it from tif accused’s mother Neno that he 
did no work and used to sit still and be- 
have asifhe was dumb. Shaikh Ghistu 
says that during these days accused used 
to look vacantly and would only speak to 


himself. Hathia, the father, says that 
the accused would sit at one place 
and would speak to no one. The Assis- 


tant Surgeon in the course of his evidence 
says: 

“I cannot say what the state of the mind of the 
accused was before I kept him under observation. 
It is possible the accused committed the occur- 
rence in a temporary fit of insanity. Such a fit 
may come allona sudden and disappear after a 
short while.” 

If it 


This does not help us very much. 
is an open question, a mere possibility that 
accused may have been insane, the pre- 
sumption is that he was responsible for his 
action unless the kind of insanity referred 
to in s. 84 is affirmatively proved. Neither 
the Assistant Surgeon nor the Civil 
Surgeon Dr. G. C. Bhaduri was asked 
what inference he would draw regarding 
the state of mind of the accused from such 
symptoms as sitting down at one place 
behaving asif he was dumb, not stirring 
or speaking, or speaking only to himself, 
and wearing aVacant expression. These 
are symptoms from which the local witnesses 
inferred that accused’s state of mind was 
not normal; and some disturbance of the 
melancholia type may be a reasonable 
inference. But for the reasons given above 
it is clear that the accused was conscious 
of the nature of his act and as stated in 
Queen-Empress v. Lakshman Dagdu (5), 

“If he was conscious of its nature, he must be 
presumed to have been conscious of its crimi- 
nality.” 

This distinction is drawn in Mani Ram v. 
Emperor (6) between. paralysis of the will 
by insaneimpulses and paralysis of the 
mind in the sense of being incapable of 
~ knowing the nature of the act or that it was 
wrong or ccntrary toluw. In that case the 
Judges found: (1) the absence of any 
motive, (2) the absence of secrecy, (3) 
multiple murders, (4) want of pre-arrange- 
ment, and (5):want of accomplices. These 
circumstances were in that case held in» 
sufficient to support the inference that 
the accused suffered from unsoundness 
of mind of the kind referred toin s. 84. 
The position in the present case is 
similar. 


(5) 10 B 512. 


(6) 8 Lah. 114; 99 Ind. Oas. 328; A IR 1927 Lah. 
A 28 Or. L J 120; 27P L R 823; 8 Lah, LJ 
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I have dealt with the evidence of accused's 
mental condition before and on the day 
of the occurrence. After that date nothing 
abnormal was observed. .He was clear- 
headed atthe time of his confession. He 
was keot under medical observation by 
the Assistant Surgeon, Dr. R. K. Bose, 
who found no signs of insanity. The ac- 
cused was behaving throughout the period 
of observation like.a normal person. 
Later on, he was also under special ob- 
servation of the Civil Surgeon from 
September 23 onwards. The Oivil Surgeon 


‘found nothing abnormal about the state 


of the mind of the accused. I would allow 
the appeal and convict the respondent 
Gedka Goala ofthe charges under ss. 302, 
326 aud 324, Indian Penal Code. I would 
sentence him under s. 302, Indian Penal 
Code to transportation for life, and would 
pass no separate sentence for the other 
offences. I would atthe same time follow 
the course taken in Queen-Hmpress v. 
Kedar Nasyar Shah (1) and direct that the 
case be reported to the Local Government 
with a recommendation that it may be 
dealt with under s. 401, Criminal Procedure 
Gode in such a manner as may be judged 
fit, the accused having committed the 
murder without any apparent sane motive 
and while suffering from mental derange- 
ment of some sort. 
Mohammad Noor, J.—I agree. 
D. Appeal allowed. 


LAHORE HIGH COURT 
Civil Reference No. 26 of 1936 
December 23, 1936 
Din MOHAMMAD, J. 

ATA MOHAMMAD AND OTAERS — 
PLAINTIFFS 
versus 


MADARI AND oTHers—Derenpants 
Jurisdiction—Civil and Revenue Courts—Transfer 
by occupancy tenant tn contravention of Punjab 
Tenancy Act (XVI of 1887)—Transfer Becoming con- 
clusive by lapse of time — Subsequent dispossession 
by transferor and some others—Suit for possession 
—Defendants not forming entire body of proprietors 
Civil Court, if can entertain sutt—Limitation Act 
(IX of 1908), Sch. I, Art. 120. l 
To a guit bya landlord challenging any transfer of 
an occupancy right in contravention of the provisions 
of the Punjab Tenancy Act, Art. 120 of the Limita- 
tion Act applies and consequently a suit should 
be brought within six years from the date ofthe 
ealo. Jiwan Singh v. Maharajah Jagat Singh (1), 
Kuria v, Nanak (2) and Labha v. Tulsi (3), relied 
on, 
Where such a transfer in favour of plaintiffs 
has been validated by lapse of time, and the plaintifis 
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allege that they have been dispossessed by the 
defendants and some others, they not forming the 
entire proprietury body, the defendants are not the 
“landlords”. Consequently, the suit is not triable by 
a Revenue Court but by Civil Court. Diwan Singh v. 
Raila (4), followed. 

Case referred by the Commissioner, Jul- 
lundur Division, with his Letter No. 2621-D. 
O., dated August 14, 1936, for order of the 
High Court. 

Mr. D. N. Aggarwal, for the Plaintiffs. 

Mr. J. R. Agnihotri, for the Defend- 
ants. 

Crder.—The facts giving rise to this 
reference are these. On July 2, 1935, Ata 
Muhammad and Fazal, sons of Mutsaddi 
Khan, instituted asuitin the Court of the 
Subordinate Judge, Dasuya, against Madari 
and seven others for possession of land 
measuring 35 kanals, 9 marlas. They 
alleged that Madari, who was an occupancy 
tenant of the land in suit, had sold his 
holding to their father on March 20, 19235, 
and that since then they had been iu 
physical occupation of the land. They 
further averred that they had been dis- 
possessed by Madari in conspiracy with the 
other defendants about 20 days prior to the 
institution of the suit. They relied upon an 
entry in the jamabandi for the year 1933-34 
which showed that Ata Muhammad and 
Fazal were cultivating the land as tenants 
at-will under Madari, who was described as 
an occupancy tenant. With their plaint 
they also produced a registered sale-deed 
which purported to have been executed by 
Madari in favour of Mutsaddi Khan. The 
defendants resisted the suit on various 
grounds. Among other things, they con- 
tended that the suit was not cognizable by a 
Civil Court. 


suit was triable by a lLievenue Court, 
returned the plaint for presentation to the 
proper Court. It appears that he was 
mainly influenced by the fact that the ques- 
tion of validity of the transfer of the oc- 
cupaacy rights would arise in the case and 
as that matter is cognizable by Revenue 
Courts only, he thought- that the present 
suit was also cognizable by a Revenue 
Court. 

After hearing Counsel on both sides, [ 
-have come to the conclusion. that this suit 
is triable by a Civil Court. The alienation, 
which forms the basis of the plaintiffs’ 
claim, evidently took place in 1925 and the 
period for challenging it on behalf of the 
landlords has long expired. There is 
abundant authority in support of the pro- 
position urged by the plaintiffs that toa 


The Subordinate Judge took — 
up this question first and, holding that the ~ 
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suit byalandlord challenging any transfer 
of an occupancy right in ‘contravention of 
the provisions of the Tenancy Act, Art. 120 
of the Limitation Act, applies and that conse- 
quently a snit should be brought within 
six years from the date of the sale, see 
Jiwan Singh v. Maharajah Jagat Singh (1)s 
Kuria v. Nanak iz) and Labha v. Tulsi 
(3). This being so, I do not consider 
how the status of the plaintiffs can now be 
challenged. Their transfer has been vali- 
dated by the lapse of time and the land- 
ria must now treat it as an accomplished 
act. 

The position, therefore, is this. The 
plaintiffs, who were in occupation of the 
land, allege that they have been dis- 
possessed by Madari and seven other 
persons. These defendants donot constitute 
the entire proprietary body and, therefore, 
in the light of the remarks made by Dalip 
Singh,J. in Diwan Singh v. Ralla (4) the 
defendants are not the “landlords”. Oonse- 
quently, on the allegations of the plaintiffs, 
the suit is not triable by a Revenue Court. 

Itmay be remarked that not only the 
Revenue Court came to this conclusion but 
even Counsel for both the parties had 
admitted before it that the suit lay in a 
Civil Court. Accordingly, under s. 99 (2) 
of the Punjab Tenancy Act I order the Civil 
Court to proceed with the suit. No order as 
to costs. i l 


D. 

g 1 P R 1892 Rev. 
2) 7 P R 1905 Rev; 68 P L R 1906. 

(3) i P R1916 Rev; 34 Ind. Cas. 523; 3PWR 


Rev. 
(4) Al R 1928 Lah. 895; 110 Ind. Oas. 538. 


Order accordingly. 
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NAGPUR HIGH COURT 
Second Civil Appeal No. 403 of 1934 
August 31, 1936 


Boss, J. 
YADEO NILKANTH DESHPANDE 
— J UDGMENT-DEBTOR— APPELLANT 
VETSUS 


JANKIDAS NARSINGDAS MOHTA 


—~ RESPONDENT 
Civil Procedure Code (Act V of 1908), s. 60 (1) (g)— 
Berar Inam Rules, r. V 1—Inam under r. VI—Nature 
of—Whether alienable—Inam granted for matnien- 


ance of family— Power of inamdar to alienate during 


- life subject to Government's right of resumption. 


Inams under r. VI, Berar Inam Rules, which have 
been disposed of inaccordance with cl. 2, ofr. V are 
alienable during the lifetime of the grantee but not 
beyond, subject of course to any rights of resump- 
tion which Government may choose to exercise. 
Consequently, it does not fall within s. 60 (D) (9), 
Oivil Procedure Oode, and is attachable. Krishnaji 


| 


1937 


v. Manawar Ali (2) and Aman Ali v, Imambi (8), 
relied on, è 

Even if t&e inam was granted for the mainten- 
ance of the .family, if the inamdar fails to apply 
the property to those purposes, Government always 

s the right to step in and resume the grant, and 
then either re-grant it to another member of the 
family, or draw the rents themselves and hand 
them over to the proper person. But unless and 
until Government intervene, the inamdar would 
have power todo what he likes withthe property 
for the period of his own life. Nawab Bahadur of 
Murshidabad (Wasif Ali) v. Karnani Industrial 
Bank, Limited +1), followed, Rajendra Narain Singh 
v. Sundara Bibi (5) and Gulebdas Jugjivandas v. 
Collector of Surat (6), explained. 


S.C. A. from the appellate decree of the 
Court of the Additional District Judge, 
Chanda, dated May 1, 1934, in Civil Appeal 
No. 20-B of 1934, contirming the decree of 
the Court of the Subordinate Judge, Second 
Class, Chanda, dated March 2, 1934, execu- 
ia proceeding in Civil Suit No. 24 of 

Messrs. P. Y. Deshpande, P. P. Ceo and 
R.S. Dabir, for the Appellant. 

Mr. W. B. Pendharkar, for the Respond- 
ent. 

Judgment.—tIn the year 1700 A. D. the 
Gond Rajah who ruled over the territories 
of which the village Dahegaon in question 
formed a part, granted it to one Demaiji, 
an ancestor of the present judgment-debtor 
in mokasa . rights. In the year 1817 the 
grant was renewed by the Bhonsla Raja of 
Nagpur, and in 1861 was continued by the 
British Government. On April 30; 1866, a 
sanad was issued to two descendants of 
Demaji in the following terms; 

“Whereas you formerly held the office of Desh- 
pendiahs in the Province of Nagpore, and enjoyed 
certain cash allowances and landed inams, and 
whereas it has seemed fit, in consideration of your 
family history and your present statuts, to arrange 
for your proper maintenance; therefore the Viceroy 
and Governor-General in Oouncil has been pleased 
to order that your cash allowances and landed 
inams, a8 detailed, and subject to the conditions noted 


at foot hereof, shall be continued to you on condi- 
tion of good behaviour.” 


No further condition was imposed. An 
extract from the register of muafi grants 
shows that the Commissioner had recom- 
mended a condition of loyal service in ad- 
dition to good behaviour. But that condi- 
tion is not to be found in the sanad itself. 
The judgment-debtor in this suit, who is 
the appellant here, now owns a share in the 
village Dahegaon which constituted a por- 
tion of the original inam. 

The decree-holder-respondent attached 
this share in execution of a decree ‘which 
he had obtained against him, and the 
judgment-debtor thereupon objected, con- 
tending that the `share` was. not attach- 
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able as it was a political pension within 
the meaning of s. 60(1) (g) of the Code of 
Civil Procedure. The plea did not find 
favour with either of the lower Courts, 
and so the objection was dismissed. 

In my opinion, the lower Courts are right. 
The matter has been set at rest by the 
decision of their Lordships of the Privy 
Oouncil in Nawab Bahadur of Murshidabad 
v. Karnani Industrial Bank, Limited (1). 
They held that the word ‘pension’ as used 
in the Oivil Procedure Code, “implies 
periodical payments of money by Govern- 
ment to the pensioner”, and that it does 
not apply to a person who draws rents not 
as a pensioner, but as a limited owner 
of the properties which yield them. That 
is exactly the situation here. 

It was then argued that the inam was at 
least a right to future maintenance and so 
not attachable under s. 60 (1) (n). Again, 
I do not think it is anything of the kind. 
The prohibition in cl. (2) relates to future 
maintenance: which has not accrued due 
and which may never accrue. The rule is 
no more than an application of the general 
principle that only present rights can be 
dealt with as property and not inchoate 
future rights which have not accrued, such 
as a spes successionis or a right to future 
rents. 

None of this applies to the property in 
question which is in existence, and which 
is owned by the appellant. His right in 


‘it is not future or contingent, but present 


and vested. In my opinion he has aright 
to deal with it as he pleases during the 
period of his own life subject, of course, to 
the right of resumption which Government 
has reserved to itself. 

The inam is a service inam covered by 
r. VI of the Berar Inam Rules. Clause (2) 
of that rule is as follows: 

“Inams granted in lieu of lands or money sti- 
pends, commonly called hugs and russums of offices, 
such as Deshmukh, Deshpendia and others, the service 
vf which has either been dispensed with or other- 
wise discontinued, shall be disposed of according 
to cl. (2) of r. V if they are hereditary in their terms, 
either by express declaration of Government or 
by recognised usage.” 

Clause (2) of r. V has been interpreted 
in Krishnaji v. Manawar Ali (2) and in 
Aman Ali v. Imambi (8). According to 
both these decisions such imams are alien- 
able during the lifetime of the grantees, 


(1) 59 O1; 132 Ind. Oas. 727; AIR 1931 P C 160; 
53 0 LJ 493; (1931) A L J 495; 35 O W N 791: 
Ind Rul. (1931) PC 215; 61M L J 208; 581A 215 
P O). 
( a 6 N L R12; 6 Ind. Uas. 821, 
(3)9 N L R188; 22 Ind, Cas, 89. 
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but not beyond. It follows the same rule 
ought to apply in the case of inams under 
r. V1 which have been disposed of in accord- 
ancé with cl. (2) of r. V. 

` The main difference between the two 
“kinds of inams dealt with in rr. V and VI 
is that in the former the grantee is given 
an` option of converting his restricted 
tenure into‘a freehold under cl. (3) of the 
rule, but has no such option in’ the case 
of service grants underr. VI. Obviously 


this distinction does not affect the power to - 


alienate during the lifetime of the holder. 


Rule XIV which’ deals with the distinc- 
tion between these two classes of inams 
has been interpreted in Narsinghdas v. 
Aladad Khan (4) to mean a restriction 
only on a- permanent alienation and not 
on one of a temporary nature. The learned 
Additional Judicial Commissioner refers to 
the instructions given by the Local Govern- 
ment in Revenue Book Circular, Section VI, 
Serial No. 2, r. 8, where it is pointed.out 
that: -` 

“No definite orders can be-issued regarding the 
effect of temporary alienations of the grant by 
lease or usufructuary mortgage, and each case 
must be dealt with on its own merits. .... and 
all cases of transfer, by usufructuary mortgage or by 
a lease for more than five years must be reported, 
through the Commissioner, for the Ohief Commis- 
gioner’s orders.” 

He then holds:.- 

"The rules do not contemplate sanction to a tempo- 
tary alienation being obtained by the alienor or 
alienee. They merely lay down that the Deputy Com- 
missioner should report certain cases for the Local 
Government to decide whether the inam should be 
resumed or not,” 


I entirely and respectfully agree, and 
though the portion quoted does not apply 
to cases of sale, this matter is dealt with 
in another portion of the same circular. 


Clause (7) is as follows: 
“Cases of alienation present more difficulty, and 
no fixed principles can be laid down. Grants in 


perpetuity or for more than one life, even though. 


no condition ia expressed, were always made by 
Government with the object of maintaining the 
family of the grantee in a suitable station of life, 
It was not intended that any holder for the time 
being should be able to realise the total benefit 
for himself, and alienation would, therefore, be fol- 
lowed by resumption. In the case of grants, sub- 
ject to loyalty and good conduct, or any similar 
condition of a personal nature, resumption would 
> certainly be ordered on transfer of the land. In 
other cases, the grant would be allowed to continue 
in favour of the transferee, provided that the con- 
er under which the grant was made were ful- 

ed. _ 

Service grants are-inalienable underr. XIV 


KO N LR 12; 43 Ind. Cas, 384; A IR-1918 Nag. 
4. i 
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‘rules for itself. There 
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(2) of the rules and, if a grantee ’alienates 
his grant, Guvernment is entigl8d to re- 
sume it. But the object of a service grant is 
to maintain the institution for whose service 
it is granted by the application of the income 
from the grant, and if thisobject can satis- 
lactorily be attained by a reasonable arran- 
gement, resumptions would not ordinarily be 
enforced. Each case must be dealt with on 
its own merits. - Clause (6) which precedes 
it States : 

“The Chief Commissioner has the sole power to 


decide authoritatively whether a grant shall be 
resumed or not, and all doubtful cases must be 


reported, through the Commissioner, for hig 
orders.” 
Olause (7) sets out some of _ these 


doubtful cases,.and among them are cases 
of alienation. 

lt is clear then that alienations are 
contemplated, but Government reserves 
to itself the right of determining whether 
it will recognise them or resume the grant, 
without, however, laying down any rigid 
is no point in 
referring to an alienation as a doubtful 
matter if it is entirely prohibited. What 
the rules say is that such grants were 
made withthe object of maintaining the 
family of the grantee and his descendants 
in a Suitable station of life: 

“It was not intended that any holder for the 
time being should be able to realize the total 


benefit for himself and alienation would therefore be 
followed by resumption.” 


An alienation for life would not amount 
to are-alienation of the total benefit, and 


‘I consider; ‘though not without hesitation, 


that these inams are alienable by a holder 
forthe period of his own life in the 
same way as those under r.V, -subject 
of course, as their Lordships of the Privy 
Council observed in Nawab Bahadur of 
Murshidabad v. Karnani Industrial Bank, 
Ltd. (l), to the Government's right of 
resum ption. 

It is true the 
the maintenance 
their Lordships observed 
case, if the inamdar fails to upply the 
property to those purposes, Government 
always has the right to step in and 
resume the grant, and then either 
re-grant it to another member of the family, 
or draw the rents themselves and hand 
them over to the appellant. But unless 
and until Government intervene, the inam- 
dar ‘would seem to have power to do what 
he likes with the property for the period of 
his own life. 

The Privy Council case 


inam was granted for 
of the family, but as 
in the above 


of Rajindra 


į 
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Narain Singh v. Sundara Bibi (5), cited on 
behalf of the appellant, relates to a com- 
promise between two -private parties in 
which certain lands were handed over’ to 
one of them in satisfaction of his right of 
malnotenance and subject to the express 
condition that there should be no right 
of transfer. Their Lordships held this wag 
a maintenance grant falling unders. 60 
(1) (n) But even then, they held that.a 
Receiver could be appointed for realizing 
rents and profits, and after paying a 
Suitable sum: to the judgment debtor for 
his maintenance, applying the balance, 
if any, to the liquidation of the decree- 
holder’s claim. 

In another Privy Council case, Gulabdas 
Jugjivan Das v. The Collector of Surat (6), 
their Lordships observed that all con- 
siderations which apply to private grants 
do not apply to grants from the State. 
They also pointéd out that in the case 
before them Government had undertaken 
to pay the grantee and his descendants 
the value ofthe profits of the jagir in 
addition to the residue of their pension, 
in the event of resumption. That being 
s0, their Lordships were of opinion that 
it could not reasonably be supposed that 
the parties had contemplated at the time 
the sanad was granted thal the jagir 
could be permanently alienated, and so 
their Lordships came to the conclusion 
that-each successive holder had only a 
life estate. - 

The real significance of that case lies 
here. One of the life holders Moinuddin 
mortgaged the jagir to abank,and the deed 
stipulated that the mortgagees should receive 
the proceeds of the mehals of which 
the jagir was composed “either through tne 
Sircar or by collecting them themselves.” 
Government happened to take over the 
management of the estate during the 


lifetime of Moinuddin, and they paid the- 


proceeds not- to . Moinuddin, ‘but to his 
morigagees, thus recognising the alienation; 
and it was not until Moinuddin died that 
‘any question about the validity of the 
transfer arose. Their- Lordships: did not 
hold the jagir was inalienable and ` decide 
the case on that point. All they said was 
that each holder had an estate for life 
only, and it is well-known ‘that such 
‘holders can ordinarily alienate - as they 

(5) 47 A 385; 87 Ind. Cas, 295;41 O L J 383; 3 
-Pat. L R142, 27 Bom. LR 849: a IR 1925 P U 
: 176; 23 A L u 654; 49M LJ 244; 22 L W 284; LR 
6 AP Si (1925) M W N 630; 52 I A 262; 300 W 


N 818 (P O). Ra 
` (6) 3B 186; 6 IA 54; 3 Sar.‘889;P O), i 
170—11 & 12 


cr * 
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“please for the duration of their own 
` lives.. It seems to ms 


that a like rule 
mast be applied here, subject of _ course, 
as I: have said, ‘to any rights of ‘re 
sumption which Government may choose 
to exercise. 3 

In my opinion, the decree of the lower 
Courts is right, and so- dismiss the appeal 
with costs: Pleader’s fee Rs. 25. 

N. Appeal dismissed. 


a 





LAHORE HIGH COURT 
` Criminal Appeal No. 674 of 1935 
` December 12, 1935 
Acua HAIDAR AND SKEMP, Jd. 
AHMAN SHAH MUHAMMAD—Conviot 
—- APPELLANT 
VETSUS . 
EMPEROR—Opposits Party 


Criminal trial—Confesston—Wheiher to be ac 
cepted or rejected as a whole—Confession . stating 
accused gave blow only in self-defence—Further 
statement that deceased died from uccidental hatchet 
blow from another—Medical evidence to the contrary 
—Ezxculpatory statement concerning plea of self- 
defence, if can be considered on merits, 

. Where there is no other evidence to show afirma- 
tively that any portion of the exculpatory element 
in the confession is false, the Court must accept or 
reject the confession as a‘whole and cannot accept 
only the inculpatory element while rejecting the 
exculpatory element. as inherently incredible. |p. 
83, cols. 1 & 2. 

Held, that where the accused confessed that he 
dealt a blow only in self-defence and also stated 
that deceased died as a result of an accidental 
hatchet blow from #8 prosecution witness and the 
statement asto cause of death was found false in 
view of the medical evidence, the exculpatory 
statement. giving rise ‘to the plea of self-defence, 
being distinct and separate from statement as to 
cause of death, could be considered on merits. 
Emperor v. Balmukand (1) and, Sher Gul v. Emperor 
(2), applied. — 


“OF A, .from the order of the Sessions 


. Judge, Jhelum, dated May 23, 1935. 


‘Malik Muhammad Amin, for the Appel- 


Tani 


Mr. V. N. Sethi, for Government Advocate, 
for the Crown. a 

Agtia Haidar, J—Abman, Rahman and 
Khushi, brothers, and Rahman's son Walli, 
-were.-placed before the Sessions Judge of 
‘Jhelum to take their trial under s. 302, 
Indian Penal Code, for the murder of one 
ismail. Rabman, Khushi and Walli have 
been acquitted and Ahman has been con- 
victed and sentenced to transportation for 
life. Ahman has appealed to this Court. 
Sardara, P. W. No.6, had abducted the wife 
of Ahman. accused about five months 
before the occurrence. Ahmaa had brought 
a criminal action under s, 498, Indian 
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Penal Code, against Sardara, P. W. No. 6, 
Ismail, deceased, and Salabat, Lambardar, 
P. W. No.9. There had been a hearing in 
the abduction case on January 17 or 18, 
and the case was to come up again on 
January 29. Sardara and Ismail were fast 
friends and while Sardara was going to 
' Phalia in ecnnection with his case, Ismail 
joined him as he wanted to have some 
grain ground there. The story for the 
prosecution is that while Ismail and Sardara 
were going towards Phalia, the four 
accused came running from their well and 
attacked Ismail. It is said that Ahman 
was carrying a chhavi while Walli had a 
hatchet and the other two, Rahman and 
Khuthi, were carrying lathis. Sardara ran 
away and Ismail was attacked by the four 
accused. Ismail received three contused 
and four incised wounds. Five of these 
wounds were on the head. As a result of 
ihese injuries Jsmail died shortly after- 
wards. ro 

The First Information Report was made 
by Sardara at Phalia and the four accused 
vere mentioned asthe assailants of Ismail. 
At the trial, namely Sardara, P. W. No. 6, 
Khuda Bakhsh, P. W. No. 7, Ali, P. W. No. 8 
and Salabat, P. W. No. 9, were produced in 
support of the prosecution as eye-witnesses. 
Ali and Salabat were not mentioned in the 
First Information Report. As already 
etated Salabat was a co-accused with 
paidara in the abduction case and Ali was 
Salabat’s own Chowkidar. Khuda Bakhsh 
was the servant of Ismail, deceased. His 
name was not mentioned in the First 
Information Report as the. man who ac- 
companied Sardara and Ismail at the time 
cf the cccurrence when they were going 
towards Phalia. At the end of this First 
Information Report, it is added: “Khuda 
Bakhsh also accompanied”. The Sessions 
Judge has for very good reasons rejected 
the evidence of Salabat, Ali and Khuda 
Bakhsh as interested witnesses. I have no 
doubt in my mind that the prosecution were 
at pains to produce some eye-witnesses 
besides Sardara. If Khuda Bakhsh had 
been really in the company of Ismail and 
Sardara, then his name would have been 
- mentioned in the First Information Report in 
the proper place. But his name occurs at 
the end, and in all probability, it was at 
‘the suggestion of Sardara and Salabat, who 
had arrived at the Police Staticn, that Khuda 
Pakhbs.’s name had been interpclated con- 
trary to facts. FurtLermoie,1 am satisfied 
that P. W. No. 11, Narotam Das, Head 
Constable, isnot telling the truth when he 
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says that Sardara had mentionedéhe name 
of Khuda Bakhsh when he was dictating the 
First Information Report but by an 
oversight it was now written and that it was 
only when the report was read over to 
Sardara and the omission was noticed that 
the last sentence was added. 

The Sessions Judge has conceded that 
Sardara is an interested witness but he has 
based the conviction of the appellant partly 
on the evidence of Sardara and partly on 
the admission of the accused before the 
Court that he was present when injuries 
were caused to Ismail. He has also relied 
upon the medical evidenc3 which shows’ 
that there were more than one assailant and 
that two different kinds (f weapons had 
been used: one blunt and the other with a 
sharp edge. Sardara isnot a merely inter- 
ested witness’ who can be said to have 
some sort of bias againstthe accused. He 
is inimical tothe accused in the highest 
degree. The accused is the husband of the 
woman whom Sardara had abducted five 
months ago and would not give up. Sardara 
knew that Abman was charged under 
s. 302, Indian Penal Code, and on conviction, 
would be either hanged cr transported for 
life. In any event it would be a piece of 
unexpected good luck coming in the way of 
Sardara if Ahman were to be either hanged 
or put out of the way for an indefinite period 
so that he, Sardara, may have the satisfac- 
tion of enjoying the company of Abhman’s 
wife without any let or hindrance. It is 
said that all is fair in love and war and, 
therefore, the conduct of Sardara who was 
apparently desperately in love with the wife 
of Ahman, would not he an exception to this 
time-honoured adage. Furthermore, Sardara 
is a man who is not reluctant to manufacture 
false evidence. He did not hesitate to 
introduce falsely Khuda Bakhsh as an eye- 
witness in the First Information Report with 
the willing co-operation of Narotam Das, 
Head Constable (P. W. No. 11). I am not, 
therefore, prepared to place any reliance 
whatsoever on his evidence in delermining 
the question ofthe guilt cf the accused 
though it may be conceded that he was 
present at the time of the attack. 

We are, therefore, thrown back upon the 
statement of the accused and the medical 
evidence. As already mentioned according 
to the medical evidence ike deceased 
received three contused wcunds and four 
incised wounds. ‘here cannot, therefore, 
be any doubt that two different kinds of 
weapscns, cne blant and the other edged, 
were used by two or more persons. Accords 
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ing to fhe ` prosecution among the persous 
who have been acquitted Walli was carrying 
a hatchet while Rabman and Khushi were 
armed with lathis. Abman had stated before 
the Committing Magistrate that he had gone 
to see his wheat crop and while returning 
he was met by Ismail and Sardara, who were 
going towards Phalia: Ismail had a dang 
and Sardarahad ahatchet. They challeng- 
ed him and asked him to stop and give 
them the divorce of his wife who had been 
abducted by Sardara. Heran towards his 
well and they pursued him. Ismail over- 
took him and gave him a dang blowon the 
head. He gave hima dang blow in retalia- 
tion, and while he was grappling with 
Ismail, Sardara aimed a hatchet blow at 
him which by accident struck Ismail. In 
this statement the accused Ahman has 
clearly stated that he acted in self-defence 
and hit back the deceased with a dang after 
-he had received a blow on his head. Dr. 
Sundar Das (P. W. No. 2) who examined the 
accused Abman on Jantiary 27, 1935, at 
Ə P. M. has stated that Ahman had a vertical 
-contused wound 1" x 1-6” skin deep on the 
right side of the head and that the injury 
was the result of a blunt weapon which is a 
lathi. Itmay be observed in passing that 
‘none of the prosecution witnesses including 
Sardara has given any explanation what- 
‘soever as to how-Ahman received this 
injury. It may further be noted that the 
-body of Jsmail was found about 14 karms 
from the footpath towards the north. This 
would go to show that Ismail, who was 4 
staunch friend and partisan of Sardara and 
is described to be a courageous man, had 
advanced towards the accused, leaving 
the footpath before any blows .were ex- 
changed. 

The argument for the defence is that, if 
the statement ofthe accused is to be taken 
against him in order..to show that he was 
present at the time of the fight and took 
part in it, the whole of his statement should 
be taken.and not merely the inculpatory 
part of it to the exclusion of the exculpatory 
part, raising the plea of self-defence. Our 
attention has been invited to the recent 
Full Bench decision of the Allahabad High 
Court in Emperor v. Balmukand (1) which 
lays down that: 

“Where there is no other evidence to show affir- 
matively that any portion of the exculpatory 


element in the confession is false, the Court must 
accept or reject the confession ag a whole and 


(1) 52 A 101; 129 Ind. Oas. 258; AIR 1931 All 


1; (1931) Cr. Cas. 1; 32 Or, L J 362; (1930) AL J 
aa Ind. Rul. (1931) All, 230; L R -12 A 33 Or. 
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cannot accept only the inculpatory element while 
rejecting the exculpatory element as inherently in- 
credible,” 

It was argued on behalf of the Orown 
that part of the confessional statement of the 
accused is false in view of the medical evi- 
dence; therefore, he should not be allowed 
to derive any benefit from the exculpatory 
portion of his statement. It is true that the 
accused has ascribed a single accidental 
blow with a chhavi to Sardara which proved 
fatal, while according to the medical evi- 


- dence, there were seven injuries, three with 


blunt weapons and four with cutling 
But this portion in the statement 
of the accused is distinct and separate 
from the portion which deals with the 
attack by Ismail upon the accused and his 
hitting back in return. The other injuries 
might have been caused by some or all of 
the other accused who have been acquitted 
and with whom we are not concerned. 
There was no duty cast upon the accused 
while giving his statement to implicate his 
cu-accused and attribute tothem the othar 
injuries.” It may be pointed out here that a 
chhavi stained with human blood-was picked 
up by the accused from the field of 
Rahman, but this ‘fnd’ can hardly be 
used as a piece of evidence against the 
accused, ee 


'- Iam, therefore, of opinion that the case is 


covered by the Full Bench decision -of the 


-Allahabad High Court noted above and that, 


‘even ifa portion of the statement of the 
accused dealing with the alleged accidental 
-blow ` given by Sardara to the deceased be 
not true in view of the medical evidence, 
the rest of the statement concerning the 
duel between the accused and Ismail and 
the plea of self-defence arising out of it 
stands and must be considered on its merits. 
-The position which emerges, therefore, is 
‘that the attack being opened by Ismail who 
Seems to have gone forward to meet Ahman, 
the latter was justified in giving one or two 
lathi blows to him after he had received a 
blow himself on his head at his hands. One 
or more among.the persons, who have been 
acquitted, might be responsible for the other 
‘injuries, but there is no reliable evidence to 
show that the accused Ahman had struck 
them. In this connection the case in Sher 
Gul v. Emperor (2); in which the Full 
Bench decision was. relied upon, deserves 
careful consideration and is helpful. For 
the foregoing reasons and in view of the 
statement of the accused before the Commit- 


- (2) A IR 1935 Lah, 671; 156 Ind. Oas, 529; (1935) 
aa Oas. 1001; -36 Or. L J 966; 37 P L'R 492; 7 R L 
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"ing Magistrate; which he re affirmed before 
the Sessions Judge, I give effect to the 
plea of self-defence and, on a general con- 
-Sideration of the record, set aside the 
conviction and sentence of the appellant 
Ahman and order that he be released forth- 
with. 

Skemp, J.—The only reliable evidence 
against the appellant is (a) the medical 
evidence, (b) his prcduction of the blood- 
stained chhavifrom Rahman's field, and (c) 
the appellant’s admissions in Court. Inmy 
judgment these are insufficient to bring 
home the charge of murder, or a lesser 
charge, and the appellant must be acquitted. 
.] agree generally with the reasons given by 
my learned brother. 

N. Conviction set aside. 


PATNA HIGH COURT 
Civil Appeal No. 161 of 1933 
November 26, 1936 
AGARWALA AND JAMES, Jd. 
` Musammat BIBI ZUBAIDA AND ANOTHER— 
'" PLAINTIFFS— APPELLANTS 


. versus 
MOHAN RAM SAHU AND cruzrRs— 


DEFENDANTS— RESPONDENTS 

Specific kelef Act (I of 1573), s. 42—A selling 

_ mortgaged property of B an execution of mortgage 

‘ decree—Surs by L'swife and mother against A jor 
declaration that decree ts net binding on them and 
that property is wakf — Injunction Jor staying exe- 
cutzon prayed for, shortly after admission of plaint 
—A getting possession —No: amendment of plarnt for 
prayer oj aetwery of possession — No consequential 
relief—Sutt, whether burred—~ Opportunity for amend- 
ing plaint, iy should be given. l ' 

One A obtained a mortgage decice against B and 
in execution put up certain mortgagéu property to 
sale. 5's wile and mother instituted a suit praying 
for a declaration that the mortgaged property was 

_wakf property which could not be sold in execution 
of a decree, and for a declaration that the decree was 
` not binding on the plaintifis, Hetore the detendaunts 
or the suit had entered on their defence, the plaintifis 
, prayed tor an injunction staying further proceedings 
1u execution. The injunction was relused by tue 
Subordinate Judge on the giound that the sui was 
purely declaratory und as the plaintifis had not prayed 
‘lor auy consequential icliel, they could uot properly 
-apply 102 an Injunction. bhubsequently on account of 
the Nappening uf certain events possession was given 
to A, tue decree-holder. ince the prayer for injunc- 
tion Was not pub in the plaint, anu since there was 
no application ior lecuvery of possession, the 
` plainwii’s suit was alsmissed : 

Hela) phat the Court cuuld not give the declaration 
originally prayed for, partly because it would have 

. been ubiily lutiuctucus uuiess it wus attenaed by a 
_ permanent injunction, und partly because the absence 
~c vfu prayer for such au injuuction barred the suit by 


x, the pivvisions of $. 4%, opecilic Kelief Act ; 


(21) that the absence ot a prayer for recovery of 
possession in the altered circumstances would equally 
zender the suit inadmissible, since if a decree should 
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be obtained it would be infructuous. The suit was 
rightly dismissed as barred by the@provisions or 
5.4%, Specific Relief Act, as no consequential relief 
was prayed fur. Sailendra Nath Bose v Charu 
Chandra Banerji (4), relied on. Sra Krishna Chandra 
v. Mahabir Prasad (i) and Partab Singh v. bhabuti 
Singh (2), explained. 

(iii) that the plaintiffs should be given an oppor- 
tunity of amending their plaint, but before this was 
permitted, they should pay the costs of the defendants 
of the original suitand of appeal and putting court- 
fee on the valuation of the pioperty of which re- 
covery was sought. 

C. A. irom a decision of the Sub-Judge, 


Arreh, dated April 27, 1933. 


Mr. Harians Kumar, for the Appellants. 
Messrs. Sarju Prasad and B. K. Sinha, for 
the Respondents. 


James, J.—The respondents obtained a 
decree on the basis of a mortgage bond 
against Shah Abdul Ghani of Sasaram, 
which they were about to put into execu- 
tion, when a suit was instituted by the 
wite and mother of Abdul Ghani praying 
for a declaration that the mortgaged.pro- 
péerty was wakj property whica could not 
be sold ın execution of a decree, and for a 
decluration that the decree was not binding 
on the plaintitis. Before the defendants of 
the suit had entered on their defence, the 
plaintiffs prayed tor an injunction slaying 
further proceedings in execution. The in- 
junction was refused by the Suboidinate 
Judge on the ground that the suit was 
purely declaratory and as the plaintiffs had 
not prayed for any consequential relief, 
they could not properly apply for an 
injunction. The plaintufts appealed to the 
High Court trom this order. While their 
appeal was pending, tue Subordinate Judge 
culled upun the plaintilis to pay ad valorem 
court-fee; but he subsequently came to the 
conclusion that asthe injunction had been 
relused on the ground what the suit was 
purely declaratory, court-fee could hardly 
be exacted on the ground that the suit 
was not (merely dectlaratory?). in their 
appeal to the High Court against the inter- 
loculory odel retusing the injunction, the 
plaintitts obtained an interim stay of exe- 
cution proceedings; but subsequently the 
decree-holders were permitted to proceed 
Wiln the execution on their depositing four 
hundred rupees as security against a possible 
loss to be sutlered by the plaintifis of this 
suit trom their loss of possession. 

The miscellaneous appeal in the High 
Court was ultimately dismissed for default; 
but in the meantime tue deposit had been 
made; the money had been withdrawn by 
the plaintifis, and delivery ot possession 


had beén given to the decree-holders. The 
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Subordinate Jndge taking up the suit for 
disposal held that the plaintiffs mast fai] 
in consequence of the provisions of s. 42, 
Specific Relief Act. That section provides 
that any person entitled to any legal 
character, or to any right as to any pro- 
perty, may institute a suit against any 
person denying his title to such character 
or right, and the Court may make therein 
a declaration that he is so entitled; but it 
provides that no Court shall make such 
declaration where the plaintiff, being able 
to- seek further relief than a mere declara- 
tion of title, omits todoso. The Suhordi- 
nate Judge found that the plaintiffs could, 
by their original plaint, have applied for 
an injunction, or they could later have 
applied for recovery of possession; but 
that since they had failed to do so, their 
sut must be dismissed. The plaintiffs 
appeal from that decision. 

The learned Advocate for the appellants 
argues in the first place that the plaintiffs 
ought not now to be required to pray for 
recovery of possession of this property, 
because at the time when the suit was 
instituted, their possession had not been 
disturbed; and the Subordinate Judge in 
dealing with the case ovght to have regard 
to the State of affairs at the time when 
the sult was instituted and not to matters 
which have happened afterwards. He 
suggests that for a suit of this kind the 
plaintiffs need pray for nothing more than 
a mere declaration, relying upon the deci- 
Bion of the Allahabad High Court in Sri 
Krishna Chandra v. Mahabir Prasad ‘T) 
and on that of the Judicial Committee in 
Partab Singh v. Bhabuti Singh (2). In Sri 
Krishna Chandra v. Mahabir Prasad (1) 
the Allahabad High Court decided ‘only 
that for a plaint which may. be considered 
to be like the plaint in the present case, 
the court-fee payable was ten rupees, since 
nothing was asked for in the plaint but a 
declaration. In the course of their judg- 
ment, the learned Judges remarked on the 
view taken up bv other High Courts that 
& prayer for a declaration that a certain 
decree is null and void against the plaintiffs 
ig really a prayer for obtaining conse- 
quential relief by cancellation of the decree, 
and they admitted that there was some- 
thing to be said for such a view, because 
in substance the object of the plaintiff 


(1) 55 A 791:149 Ind. Cas. 198: AI R 1933 

1935) 4D J 673: 8 R A £66 (F-B). aa 

A 182; 21 Ind. Cas. 288; 35 A 487° 16 O O 247; 

17 9 we 1165; a at W N 785: 14M LT 299: 25 
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in such a case is to frustrate a decree 
which has been passed against him and 
to nullify it. They decide, however, that 
where nothing but a declaration is asked 
for in the plaint, a higher court-fee cannot 
be demanded on the ground that the 
plaintiff ought to have asked for some- 
thing else. In Partab Singh v. Bhabuti 
Singh (2) the suit had been instituted 
praying for declarations that decrees in 
two pre-emption suits were not binding 
against the plaintifs, with a prayer for 
setting aside the decree in one instance, 
but with no prayer of that nature regarding - 
the second decree. The Court of the 
Judicial Commissioner of Oudh had dis- 
missed the suit in appeal on the ground 
that the failure in the second instance to 
pray for a consequential relief rendered 
the whole suit ineffective. The Judicial 
Committee set aside the decision of the 
Judicial Commissioner's Court decreeing 
the suit and granting consequential relief 
in respect of both the previons decrees. 
This was a suit originally instituted for 
a declaration with consequential relief; 
and it could not be properly held to have 
been barred by the provisions of s. 42, 
Specific Relief Act, which only bars suits 
in which no consequential relief is claimed 
at all. The suit is clearly one instituted 
by the plaintiffs for a declaration of their 
legal character and their right as to pro- 
perty, such as could beentertained under 
s. 42, Specific Relief Act, if it were not. 
open to the plaintiffs to claim any cther 
consequential relief. But s. 42 prohibits 
the making of such a declaration where 
the plaintiff being able to seek further 
relief than a mere declaration of title, 
omits to do so and the matter which has 
to be examined in a suit of this nature 
is whether there is any other relief which 
the plaintiff should have claimed which 
he has omitted to claim. 

As Sir Lawrence Jenkins remarked in 
Deokali Koer v. Kedar Nath (3) in deal- 
ing with a case which bore in its facts 
some resemblance to the case now before 
us, the Courts should be astute to see 
that plaints presented for declaration con- 
form to the terms of s. 42, Specific Relief 
Act. In that case the purpose of the 
plaintiff was to render a decree ineffective; 
but the only prayer was for a declaration, 
which was followed afler the plaint had 
been admitted by a prayer for an inter- 
Jocutory injunction. In the present case 
the plaintiffs themselves indicated the 
. (3)39 O 704; 15 Ind, Cas, 427;16 O W N 838, 
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to claim, although they could have claimed 
it, by a similar prayer for an interlocutory 
injunction shortly after the admission of 
the plaint. In Sailendra Nath Bose v. 
Charu Chandra Bannerji (4) it was observ- 
ed that such a declaration with a relief 
in the shape of a permanent injunction 
would be.infructuous, because the Court 
in which the decree is under execution 
would bein no way bound by a declaration 
made by a different Court as to the char- 
acter of the decree under execution before 
it. The learned Subordinate Judge would 
have therefore been justified in dismissing 
the suit onthe ground that it was barred 


by the proviso to s. 42, Specific Relief 


Act, owing to the fact that there was no 
application for a permanent injunction; 
but by the time the Subordinate Judge 
came.to deliver judgment, possession had 
been delivered so that an injunction 
against- the executing Court would have had 
no effect. The Subordinate Judge, in view 
of this fact, held that the plaintiffs ought 
to have amended their plaint by adding 
a prayer for recovery of possession. The 
learned Advocate for the appellant suggests 
that in coming to his decision, the learned 


Subordinate Judge should have taken no. 


notice of what might have happened after 


the institution of the suit; but when the. 


Subordinate Judge held, as he held rightly, 
that he could not have given the declara- 
tion originally prayed for, partly because it 
would have been: utterly infructuous unless 
it was attended bya permanent injunction, 
‘and partly because the absence of a praver 
for such an injunction barred the suit by. 
the provisions of s.42, Specific Relief Act, 
he was entitled also to remark that the 
absence of a prayer for recovery of posses- 
sion in the altered circumstances would 
equally render the suit inadmissible, since 
if a decree should be obtained, it would be 
infructuous. The suit was rightly dis- 
missed by the learned Subordinate Judge 
as barred by the provisions of-s. 42, 
Specific Relief Act. 

The plaintiffs, in spite of the provisions. 
of s. 42, Specific Relief Act, would bave 
been enfitled to institute a suit of this 
nature and to succeed on it if they waited 
until the provisions of r. 100, O. XXI, 
became applicable, but in that event a 
decision in their favour in the suit would 
have had the effect of setting aside the 
decision of the executing Court. When 


(4) A1 R 1929 Cal, 442; 118 Ind. Oas. 341; 50 0 
5%: Ind, Rul. (1929) Cal, 629, ; LJ 
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they applied for a temporary infunction 
the Subordinate Judge should’ have at 
once remarked the attempted change in 
the. nature of the suit and he should have 
required payment of ad valorem court-fee 
as in a suit for a declaration with conse- 
quential relief. The suit in the present 
instance does not fail because ad valorem 
court-fee was not paid. It fails because 
there was no prayer for consequential 
relief as required bys. 42, Specific Relief 
Act; butit is manifest that the prayer for 
consequential relief was omitted in order 
to avoid the liability for payment of ad 
valorem court-fee. It was at this stage, 
when the attempt was made to change the 
nature of the suit, that the Subordinate 
Judge should have demanded ad valorem 
court-fee, and not ata later stage after he 
had by his order frustrated the plaintiffs’ 
attempt to change the suitinto one of a 
nature on which ad valorem court-fee was 
payable. If this appeal were dismissed, 
the effect would be that the suit would 
stand dismissed and no amendment could 
be made in the plaint. The plaintiffs may: 
be given an opportunity of amending their 
plaint, but before this is permitted, they 
must pay the csts of the defendants of 
the original suit and of this appeal. If 
this is done, the plaint amended and court- 
fee paid on the valuation of the property 
of which recovery is sought, witbin three 
months from the date of receipt of the 
record by the Subordinate Judge, the plain- 
tiffs may proceed with their suit which 
otherwise will be dismissed. Let the ree 
cord be returned to the Subordinate Judge 
forthwith. i 
Agarwala, J.—I agree. 


D. Case remanded. 


MADRAS HIGH COURT 
Appeal Against Appellate Order 
No. 146 of 1933 
January 25, 1937 
MOCKETT AND HORWILL, JJ. 
Minor SETHURAJAN sy GUARDIAN 
NATARAJA SETHURAYAN— 
DEFENDANT — ÅPPELLANT 
versus 
GURUSWAMI PATHAR— PETITIONER 
— PLAINTIFF— RESPONDENT 
Civil Procedure Code (Act V of 1908), s. 47—Object 
of-—S.47, if canbe used for investigating matters 
relating to validity of decree when there is nothing 
illegal about it—Plea as tominority of judgment 
debtor —Whether can be taken in executron—Court 
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assuming jurisdiction and passing order purporting to 
be under 3.°4] —Whether appealable. 

Section 47, Uivil Procedure Code, is not intended to 
be used for the purpose of investigating matters re- 
lating to the validity of the decree itself when on the 
faceof it there is nothing illegal about the dec- 
Tee. 

The decree-holder respondent obtained a decree 
against the father of the appellant and the appellant. 
He impleaded the appellant asa major. In execution 
the 3rd defendant obstructed anda petition was put 
in by the decree-holder to have his obstruction re- 
Moved and possession of the property delivered. 
The appellant then appeared by his mother as 
guardian and pleaded that he was a minor. The 
lower Court having so found, dismissed the peti- 
tion : 

Held, that the point was not one relating to the 
execution, discharge or satisfaction of the decree, 
but amounted toa plea that the decree is void and 
that it was wrongly passed by the trial Court and 
did not come within s, 47. Kalipada Sarkar v. 
Hari Mohan Dalal (5) and Gora Chand Haldar v, 
Prafulla Kumar Raz (8), followed. 

Held, also, that although the lower Court ought not 
to have made this enquiry, it assumed jurisdiction 
and purported to pass an order under s. 47, Oivil 
Procedure Code. The order, though wrongly given 
wag, therefore, under s. 47, Civil Procedure Code, and 
appealable. 

A. against the order of the District Court 
of Hast Tanjore at Negapatam, dated Feb- 
ruary 18, 1933, and made in Appeal Suit 
No. 79 of 1932, preferred against the order 
of the Court of the District Munsif of Shyall, 
dated June 22, 1932, and madein M. A. 
No. 25 of 1932in O.8. No. 29 of 1929. 

Mr. S. R. Muthusawmi Ayyar, for the 
Appellant. | 

Mr.M. S. Venkataram2z Iyer, for the 
Respondent. 

Mockett, J.—This is a second appeal 
against the order of the District Judge of 
East Tanjore allowing the appeal against 
the order of the District Munsif of Shyali. 
The decree-holder respondent obtained a 
decree against the father of the appel- 
lant and the appellant. He impleaded 
the appellant as a -major. In execution 
the 3rd defendant obstructed and a peti- 
tion was put in by the decree-holder to 
have his obstruction removed and posses- 
sion ofthe property delivered. The ap- 
pellant then appeared by his mother as 
guardian and pleaded that he was a 
minor. The lower Court having so found, 
dismissed the petition. The lower Appel- 
late Court allowed the appeal on the 
grounds that this matter could not be rais- 
ed bythe appellant in execution and that 
his proper remedy was by way of suit. 
The point for decision is which of these 
two Views is Correct. ` 

The appellant has argued that under 
O. XXI, r. 99, the petition was correctly 
_ dismissed because he being a minor, was in 


‘and a voidable decree. 
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the same position as a person “other than 
the judgment-debtor", and according 
to the ruling of. the Privy Council 
in Rashid-un-nissa v. Mohamad Ismail 
Khan (i) at page 582* the appellant 
not having been properly represented, 
was not a party at all. That argu- 
ment, however, seems to beg the question 
in this case, which is, at what stage should 
the question of minority be gone into. 
And itis to be observed that in the above- 
mentioned case, the question was raised in 
connection with s. 244. Section 47, Oivil 
Procedure Code, and it was held that a 
suit to set aside execution proceedings by 
a minor onthe ground of non-representa- 
tion was not barred by the above section. 
There are conflicting authorities on the 
subject. In Sami Chettiar v. Sesha Tyer 
(2), Devadoss, J., took the view that the 
question of a defendant being a minor 
could Le taken at any time, even in exe- 
cution. And in Venkata Someswara Rao v. 
Pulavarty Lakshmanaswami (3) (Kumara- 
sawmi Bastri and Devadoss, JJ.,) Kumara- 
sami Sastri, J. one of the referring Judges, 
stated that, at least on the balance of 
convenience, it wes better that the question 
whether a decree was void by reason of the 
defendant being a minor should be gone 
into in execution and not by means of a 
suit. Devadoss, J. at page 2847 says: 

“The second question is, can the Executing 
Court entertain an objection to the execution of 
the decree against a minor on the ground that 
the guardian ad litem had an interest adverse to 
that ofthe minor inthe suit? If the decree is 
not illegal on the face of it, is if open to the 
Executing Oourtto go behind it?” 

He then goes on to say that it open isto 
the minors to have these matters Investigate 
ed in a suit. Kumarasawmi Sastri, J., seems 
to draw 2 distinction between a4 void 
In the former, he 
considera that the matter can be investi- 
gated in execution and so does Devadoss, J. 
The Full Benchset at rest none of thess 
questions. It is necessary {9 say a few 
words: with regard to Kumarasawmi 
Sastri, J.'s suggestion that the balance of 
convenience is in favour of investigat- 
ing the question of minority, In execu: 
tion. That may be so, and that comment 
might frequently be made with regard to 

. Cas. 864; 13 C W N 1182; 10 O 
LS sis: 6 ree 11 Bom. L R 1225; 6M L T 279; 


19 M LJ 631; 361 A 168 (P 0). 
(2) AI R1928 Mad. 1057; 113 Ind. Cas, 663. 
(3) 52 M 275; 115 Ind. Cas. 801; 29 LW125; AIR 


"1929 Mad. 213; 56 M LJ 175 (F B). 
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the preferability of investigations in exe 
cution to those in asuit. But, with great 
respect, it does not seem to me to satisfy 
ihe test laid down by s. 47. The point 
that is raised in such cases seems to be 
not one “relating to the execution, dis- 
charge or satisfaction of the decree,” but 
amounts to a plea that the decree is 
void and that it was wrongly passed by 
the trial Court. An examination -of the 
cases mentioned shows that they are not 
direct decisions on this point, the observa- 
tions in favourof the appellant in these 
eases being obiter. But the matter has 
been directly dealt within two recent de- 
cisions of this High Court. In Govindan 
Nadar yv. Natesa Pillai (4), Jackson, J, 
had to deal with this very question. In 
that case, it was raised in execution that 
the defendant was a lunatic, unrepresented. 
Jackson, J., following the decisions of the 
Calcutta High Courtin Kalipada Sarkar 
v. Hari Mohan Dalal (5) and Gora Chand 
Haldar v. Prafulla Kumar Rai (6) at page 
173* took the view that it was not open to the 
Executing Court to go into that matter. The 
rule tobe derived from Gora Chand Haldar 
v. Prafulla Kumar Rai (6) seems to be 
that the voidness of the decree must be 
apparent on the face ofit. Jackson, J., 
observes thatthe rule laid down by the 
Calcutta High Court conforms with the uni- 
versally recognised principle, and he ac- 
cepted those decisions. In Lakshmanan 
Chettiar v. Chidambaram Chettiar (7) a 
Full Bench of this High Court (Curgen- 
ven and Cornish, JJ.}, has expressed ap- 
proval of the above decision of Jackson, J., 
and prefers his view to that of Oldfiled, J., 
in Subramania Aiyar v. Vaithinath Aiyar 
(8) and Madhavan, Nair, J., in Avrunacha- 


lam Cheity v. Abdul Subhan Sahib (9). It 


may be mentioned thatthe High Court of 
Rangoonin S. A. Nathan v. 8S. R. Samson 
(10: has dissented from the Full Bench 
decision of the Calcutta High Court in 
Gora Chand Haldar v. Profulla Kumar 


(4) 61 M LJ 520; 135 Ind. Oas. 314;34 L W £06; A 
I R 1932 Mad 7. Ind. Rul. (1932) Mad. 74. 
ia © 627; 35 Ind, Oas. 856; 24 CL J 375; 91 CW 
4, 


(6) £3 O 166 at p 173; 89 Ind. Cas. 685: 42 O LJ1: 
29 C W N 948; A 1 R 1925 Cal. 907. i 
(7)68 ML J 318; 156 Ind. Cas. 172; (1934) M WN 
1377; 41 LW 249; A I R 1935 Mad. 236;7 R M 655; 58 


752. 
3 38 M 682; 3L Jod, Cas. 198, 
9) 50 A 932; 93 Ind. Cas,356; (1996 

128; 23 L W 311; AI R 1526 Madda. C MWN 
(109R 4£0; 135 Ind. Cas, 65: A IR 193] ; 

252; Ind, Rul. (1931) Rang. 17 (F B). Rang 
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Rai (6). I prefer the Calcutta, View ex- 
pressed in Kalipada Sarkar v. Hari 
Mohan Dalal (5) and Gora Chand 
Haldar v. Prafulla Kumar Rat (6). I 
do not consider that s. 47, Civil Proce- 
dure Code, is intended to be used for the 
purpose of investigating matters relating 
tothe validity of the decree itself when 
on the faceof it there is nothing illegal 
about the decree. Casesin which pleas of 
minority might be deliberately withheld for 
the purpose of obstructing future execu- 
tion proceedings can be easily imagined 
and I am notir pressed by the argument 
as to hardship. Astothe question of hard- 
ship, in suitablecases, the Court in which 
the suit is filed to set aside the decree 
can always, be interlocutory orders, make 
provision against the minor's property 
being unjustly sold.’ 

As to the point raised that the order of 
the District Munsif was not appealable, it 
is quite clear that he purported to make it 
under s. 47 and thereis no substance in 
this contention 18 a result of these con? 
clusions, I would dismiss this appeal with 
costs. ; 

Horwill, J.—I agree. 

There is no definite current of decisions 
in any High Court to the effect that an 
Executing Court whose business it is to 
execute, should institute an enquiry at the 
instance of any person to ascertain whe- 
ther a decree, to all appearances a per- 
fectly valid one, may not for some reason 
or other be invalid. It is against the 
well-established principles governing the 
duties of an Executing Court that it should 
sit in judgment over a Court that has pass- 
ed a decree, which may even be a superior 
Court. Cases, however, arise where the 
Executing Court is forced to notice that a 
decree is not executable, and in such cases 
it should not execute. The unexecutability 
of the decree may be obvious from a peru- 
sal of tke judgment and the pleadings, or 
it may appear when a decree-holder is 
setking to make a legal representative of 
a judgment-debtor liable, that the legal 
Tepresentative is not liable because no dec- 
ree was passed ageinst the judgment-debtor 
while he was yet alive. Executing Courts 
must recognise these facts. I do, however, 
feel that it would be against. the trend 
of decisions, above all the decisiuns, since 
the closely-reasoned judgments in Kalt- 
pada Sarkar v. Hari Mohan Dalal (5) to 
countenance an enquiry in execution whe- 
ther a judgment-debtor was a minor. 
Although the principal case relied on by 
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the appellant S. A. Nathan y. S. R. Samson 
. (10) disagrees with Gora Chand Haldar v. 
Prafulla Kumar Roy (6) regarding the 
distinction between a decree that is void 
on tbe face of if and one that is found to 
be void after enquiry, yet the effect of 
the judgement in S. A. Nathan v. S. R. 
Samson (10) is to make an exception only 
with regard to a judgment-debtor who 
died before a decree, a special case since 
distinguished even by the Calcutta High 
- Court. In most of the decisions placed 
before us on behalf of the appellants, the 
effect ufthe Privy Council case, Rashid- 
un-nissu v. Muhammad Ismail Khan (1) has 
not been considered; but in the Rangoon 
Case it is reccgnised that this decision of 
the committee does stand in the way of 
an enquiry regarding the minority of a 
judgment debtor When a judgment-dehbt- 
or appears in execution and asserts that 
he is a minor, heis, in fact, saying that 
he wasnot a party tothe decree, which 
admission precludes the Executing Court 
from making an enquiry under s. 47, Civil 
Procedure Code. 

It is argued that if the District Munsif 
had no authority under s. 47to go into 
this matter, his order was not one under 
s. 47 and: so is not appeable. The fallacy 
of this argument is that although the Dis- 
trict Munsif ought not- to have made this 
enquiry, he assumed jurisdiction and pur- 
ported to pass an order anders. 47, Civil 
Procedure Ocde. His order, wrongly given 
though it was, was, therefore, under s. 47, 
Civil Procedure Code, and appealable. 

The respondent has put forward an 
alternative answer to the appellant. It is 
that as two brothers of the appellant, with 
identical rights and liabilities, were parties 
to the decree, they sufficiently represent- 
ed tbe minor appellant. This is‘ reason- 
able contention but itis weakened if. not 
vitiated by the fact that the plaintiff did not 
treat them as representatives of the appel- 
lant’s interest because he impleaded him, as 
well as his brothers. In view of the fact 
that the appeal fails otherwise, we have not 
thought it necessary to decide this rather 
nice point. 


ACN. Appeal dismissed. 
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LAHORE HIGH COURT. 
Civil Regular Second Appeal No. 182 
of 1936 
December 14, 1936 
SKEMP, J. 

JAGAN NATH-—DEFENDANT—APPELLANT 
TETSUS 

‘BEGUM BIBI—Puraintigge anp IBRAHIM 


AND CTAERS— DEFENDANTS — RESPONDENTS 

Limitation—Co-sharer—Suit by, for possession of 
his share—Time, when runs— Custom (Punjab)—~Find- 
ing regarding custom, whether can be challenged in 
appealin absence of certificate 

Possession of one co-owner is in law the possession 
of all the co-owners.and nothing shortof ouster or 
something equivalent to ouster will put an end to 
that possession and where a co-owner in possession 
does not deny the title of the other co-owners till 
shortly before the institution of the suit and never 
lays claim to more than his share, it may be presumed 
that the co-owner in possession was in possession on 
his own behalf as well as on behalf of his co-owner. 
Jano v. Narsingh Das (6) and Corea v. Appuhamy (7), 
followed. Nastr-wd-Din Shah v. Lal Bibi (4) and 
Murad Kahtoon v. Muhammad Bakhsh (5), not fol- 
lowed. 

A finding that the parties are governed by custom 
on the one hand or their personal lawon the other 
cannot be challenged in appeal in the absence of a cer- 
tificate, Tani v. Rikhi Ram (i), Hira Singh v. Vir 
Singh (2), and Rasul Khan v. Hawasi (3), relied on. 

OG. R. B. A. from the decree of the 
Senior Subordinate Judge, Amritsar, dated 
Mareh 12, 1936, reversing that of the Sub- 
ordinate Judge, Fourth Class, Amritsar, 
dated March 22, 1935. 

Mr. Dev Ra Sawhney, for the Appellant. 


‘Mr. Malik Muhammad Amin, for the Res- 


‘pondent. 5 


Judgment.—A house situate in Amrit- 
sar City was sold in execution of a decree 
obtained ona mortgage of the house to 
Jagan Nath. The morigage had been exe- 
cuted by thesons of Fazal Din. Musammat 
Begum Bibi, widow of Fazal Din, brought 
a suit for a declaration that she was en- 
titled to one-eighth share in the house. 

Fazal Din and Musammat Begum Bibi 
are Arains and Musammat Begum Bibi 
pleaded that she belonged toa sub-caste 
of Arains called Kawalis who were govern- 
ed by Muhammadan Law. This point 
was found against her by the trial Judge 
but in her favour by the Jearned Senior 
Subordinate Judge. The original mort- 
gagee and decree-holder Jagan Nath has 
come to the High Court on second appeal. 
His case was that Fazal Din had died 
about thirty. years before the suit. In 
1924 his sons had partitioned his property 
consisting of two houses. The partition 
was effected by their uncle Sharaf Din, 
brother cf Fazal Din, whose award is dated 
November 16, 1924, A decree on the basis 
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of the award was granted by the Senior 
Subordinate Judge on November 18, 1924, 
The award gave one house to one set of 
brothers, the other house to the other set 
of brothers. On April 9, 1925, the housa 
now in dispute was mortgaged by the bro. 
thers who had obtained it to the appellant. 
He suedon his mortgage and obtained a 
decree by compromise on July 8, 1933. 
After the execution proceedings on June E, 
1934, Musammat Begum Bibi lodged the 
present suit. 

Counsel’s first argument is that Musam- 
mat Begum Bibi stood by when the parti- 
tion was effected without making any claim 
to any share in the house, and that 
this is a strong indication that she 

had no share, i. e. that the parties were 
goverr®d by custom and not by Muham- 
madan Law. Thisis met by the respond- 
ents who say that the findings of the 
lower Appellate Court are findings of fact 
and thatthe Judge has refused a certifi- 
cate. Itis settled that a finding that the 
parties are governed by custom on the 
one hand or their personal law on the 
other cannot be challenged in the absence 
ofa certificate—see Tani v. Rikhi Ram (1), 
Hira Singh v. Vir Singh (2) and Rasul Khan 
Hawasi, 75 Ind. Cas. 458 (3). 

The appellant's Counsel then contends 
that Musammat Begum Bibi’s claim to one- 
eighth share is barred by limitation. It 
is admitted that the Article of the Limita- 
tion Act applicable is 144, but the conten- 
tion is that among Muhammadans whom 
there is no joint family, limitation runs 
against each claimant from the date of the 
owner's death and possession ‘becomes 
adverse after twelve years. For this pro- 
position Nasir-ud-Din Shah v. Lal Bibi (4) 
was quoted which was followed in Murad 
Khatoon v. Muhammad Bakhsh (5). 

The respondents’ Counsel relies on Jano 
v. Narsingh Das (6) and the rulings cited 
therein. This says: 

“Whatever may have been the state of authori- 
ties on the subjects before the decision in Corea v. 
Appuhamy (7), the law is now settled by this de- 


cision of their Lordships of the Privy Council. This 
-decision was followed in India in.Ahmad Raza 


(1) 1 Lah. 554; 56 Ind. Gas. 742; AI R 1920 Lah. 
191; 114 P L R 1920; 2 Lah. L J 481. 

(2) 47 P R 1918; 43 Ind. Cas. 460; 20 PW R 1918: 
111 P L R1918; A I R 1918 Lah. 286. 

(3) 75 Ind, Cas. 458; A I R 1923 Lah. 284, 

(4) 89 P R 1888. 
ae 84 P R 1916; 33 Ind. Cas. 742; AI R1916 Lah. 
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(6) 11 Lah. 29;117 Ind. Cas, 603; A IR 1929 Lah. 
549; Ind. Kul. (1929) Lah. 691. 
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Khan v. Ram Lal (8), where the learned Judges 
applying the law in Corea v. Appuhamy* (7, laid 
down that possession of one co-owner is®in law the 
possession of all the co-owners and nothing short 
of ouster orsomething equivalent to ouster will 
put an end to that possession and where a co-owner 
in possession did not deny th> title of the other 
co-owners till shortly before the institution of the 
suit and never laid claim to more than his share, 
it was presumed that the co-owner in possession 
was in possession on his own behalf as well as on 
behalf of his co-owner, * * * * The case of Corea v, 
Appuhamy (7), hasbeen followed in numerous deci- 
Kons. 

It was suggested that there were Divi- 
sion Bench rulings on. both sides but I 
have no doubt that I ought to follow the 
Privy Council ruling and Jano v. Narsingh 
Das (6),—a ruling by Sir Shadi Lal and 
Agha Haidar J. Musammat Begum Bibi was 
still living in the house in dispute at the 
time of the suitand limitation could not 
run against her before the date ofthe par- 
tition in 1924. The suit is, therefore, not 
barred by time. l 

The appeal, therefore, fails and is dis- 
missed but, as I think that the judgment 
of the learned Senior Subordinate Judge 
was erroneous on the merits, I direct that 
both parties bear their own costs through- 
out. 

D. Appeal dismiss: d. 

(8) 37 A 203; 2 Ind, Oas. 929; 13 ALJ 204; AIR 
1915 All. 30. 
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. February 19, 1937 
ROWLAND, J. 
RAM KISHUN SINGH AND OTHERS 
—PETITIONERS 


VETSUS 
FAUJDAR GOP AND OTAgRS—OPPOSITE 


PaRTIES 

Criminal Procedure Code (Act V of 1898), s. 145 
—Writs for delivery of possession taken out by 
landlord in execution of rent decrees against various 
holdings—-Dispute and action under s.145—Only one 
proceeding common to all holdings—Landlord alone 
appearing and filing written statement of his claim 
—Proceedings held not proper and order set aside on 
revision, 

In execution of his rent decrees in respect of 
various holdings consisting of many plots, the land- 
lord took out writs of delivery of possession. On 
resistance by the tenants, the Police lodged infor- 
mation with Magistrate calling for action under 
s. 145, Oriminal Procedure Oode. The Magistrate 
did not drawup one proceeding in respect of each 
holding but a single proceeding covering the whole 
number of khatas comprising the several holdings 
dealt with. The proceeding called on the parties 
in the usual form to attend the Court of the Magis- 
trate in person or by Pleader and to put in written 
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Statementg of their respective claims. The landlord 
put ina wgitten statement of his claim but not 
one of the tenants put in any written statement 
claiming any part of the disputed land. - The 
Magistrate did not proceed ex parte and hear evi- 
dence on the side of the landlord nor did he grant 
time to the tenants to file their written statements. 
He went into evidence without first ascertaining 
which of the tenants were claiming what lands, 
and he decided the proceeding as if the entirelands 
in suit hed been claimed by the whole body of the 
tenants jointly : 

Held, on revision setting aside the order, thatthe 
Magistrate should have dealt with the case of each 
holding separately and should have given the ten- 
ants opportunity of producing evidence to show 
which of the holdings was claimed by each one. 


Or. R. P. from an order of the Sub- 
Divisional Magis'rate, Jahanabad, dated 
- December 8, 1936. 


_ Messrs. Baldeo Sahay and G. P. Singhs 
for the Petitioners. 

Mr. S. M. Gupta, for the Opposite Parties. 

Order.— This is an application to revise 
an order under s. 145, Criminal Precedure 
Code, made by the Sub-Divisional Magis- 
trate of Jahanabad, which the Sessions 
Judge of Gaya refused to refer to the High 
Court. The petitioner before me is the land- 
lord of the village in which the disputed 
lands are situated. The lands appear to 
be not oneccmpact block but a number 
of separate blccks entered in twenty-one 
khatas of the Record of Rights and con- 
taining a considerable number of plots of 
land. These lands at one time were in 
possession of tenants as ordinary raiyati 
lands, there having been sixteen tenan- 
cies concerned. In respect of each tenancy 
the landlord had obtained a rent decree 
and taken out execution and purchased 
the holdings. Wrils of delivery of pcsses- 
sion were also taken out some in 1922, some 
in 1923, some in 1924, some in 1925, 
some in 1933 and one in 1935. On a 
report by the Sub-Inspector that there was 
dispute between the proprietor and the 
raiyats of the village regarding these lands 
the Sub-Divisional Magistrate drew up a 
proceeding under s. 145, Criminal Procedure 
Ocde. It is io be noted that the Sub- 
Divisional Magistrate did not draw up one 
proceeding in respect of each holding but a 
single proceeding covering the whole num- 
ber of khatas comprising the several hold- 
ingsdealt with. The proceeding called on the 
parties intke usual form to attend the 
Court of the Magistrate in person or by 
Pleader and: to put in written statement 
of their respective claims. The petitioner 
landkrd put in a written statement of his 
claim but not one of the tenants put in 
any written statement claiming any part 
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of the disputed land. That being so, it 
was open to the Magistrate to proceed 
ex parte and hear evidence on the side of 
the landlord or he might grant time to the 
tenants to file their written statements 
but he did neither of those things. He went 
into evidence without first ascertaining 
which of the tenants were claiming what 
lands, and he decided the proceeding as 
if the entire lands in suit had been claimed 
by the whole body of the tenants jointly. 
There was no such claim before him. The 
result includes the absurdities of passing 
an order declaring possession of Gobind 
Gop who was dead before the proceeding 
was drawn and declaring the possession of 
Aklu who before the Police disclaimed any 
interest in the disputed land and made no ° 
appearance in Court. © 

The order of the Magistrate must be set 
aside. He will call upon the members of 
the first party to put in their written 
statements showing what lands each of 
them claims. He will then give the par- 
ties an opportunity of adducing their 
evidence and he should come to a finding 
regarding possession if not of each 
individual plot at least regarding each 
holding. 

D. Order accordingly. 





RANGOON HIGH COURT 
Special Bench 
Civil Reference No. 10 of 1936 
April 2, 1937 
Roserts, O. J., LEACH AND Maoxney, JJ. 
COMMISSIONER or INCOME-TAX, 
BURMA— APPLICANT 
VETSUS 
A. 8. A. CONCERN, BASSEIN— 
Opposite Party 

Income Tax Act (XI of 1322), ss. 4 (2), 10 (2) Gix)— 
Assessee resident in British India carrying on 
money-lending business outside British India—Pro- 
fits, assessment of-—-Deduction for loss on exchange, 
if should be made. 
- Where an assessee resident in British India car- 
ries on money-lending business outside British 
India and profits received are brought into British 
India, in computing profits, the whole sum received 
is not taxable but it should be reduced by the loss 
incurred on exchange, such loes being not a loss of 
capital, Reid's Brewery Co, Ltd. v. Male (4), relied 


on, 
C. Ref. made by the Commissioner of the 
Income-tax, Burma. 
Mr. E. W. Lambert, for the Applicant. 
Mr. R. Clark, for the Opposite Party. 


Leach, J.—This is a reference by the 
Commissioner of Income-tax, Burma, under 
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the provisions of s. 66 (2), Income Tax Act, 
1922, The assessee carries on a money- 
lending business at Bassein under the 
vilasam of A.S. A. In 1925, the assessee 
remitted to her agent in Saigon three sums 
of money aggregating to Rs. 1,30,737-15-0 
to enable the agent to lend out these moneys 
at interest in Saigon. [n other words, 
she wanted to do, through her agent in Sai- 
gon a similar business to the business which 
she was doing at Basseiu. The moneys, of 
eourse, were received by the agent in Saigon 
in dollars. The agent obeyed these instruc- 
tions and the loans made by him on behalf 
of the assessee earned in interest $25813 
before the beginning of the financial year 
‘1999-30 and in the three financial years, 


1929-30, 193031 and 1931-32 they earned - 


$21988. In 1931, the assessee decided to 
bring back mcst of her money from Saigon 
and in accordance with her instructions her 
agent remitted $250.0, which, when receiv- 
ed in Bassein in rupees, amounted to 
Rs. 1,32,375. Only $5500 remained in the 
hands of the Saigon agent. 


When the Income-tax Officer came to 
assess the assessee for the years 1932-33, he 
discovered that the sum of $21988 had been 
earned on the interest on the Saigon loans 
during the three years [have mentioned, and 
he decided that the assessee should pay in- 
come-tax op this amount. The rupee equi- 
valent of the $21988 is Rs. 23,252. His 
decision was basedon the presumption 
that profits are remitted before the capital 
and that the sum of Rs. 1,832,375 received 
by the assessee in 1932, from her Saigon 
agent included this amount. The assessee 
eontended, however, that the total profits 
received from Saigon amounted only to 
Rs. 1,637 Rs. 1,32,375 less Rs. 1,30,738. This 
was the result of the rate of exchange 
‘being against her when the Saigon agent 
remitted the money to Rangoon. The as- 
sessee appealed to the Assistant Commis- 
sioner against the decision of the Income- 
tax Officer but her appeal was disallowed. 
She accordingly required the Commissioner 
of Income-tax to refer the matter to this 
Court, which he has done, framing the 
question as follows : l oat 

“Whether on the facts of this case the whole 
sum of Rs. 23,252 is taxeble under s. 4 (2) or 
whether it should be reduced by theloss in ex- 
change ?” 


Under s. 4 (2) of the Act, profits and 
gains of a business accruing or arising 


without British India toa person residen - 


in British India shall, if they are received 
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in or brought into British India be deem- 
ed tohave accrued or arisen in British 
India and to be the profis and gains of 
the yearin which they are so received or 
brought notwithstanding the fact that they 
did not accrue or arise in that year, pio- 
vided that they are received or broughtin 
within three years of the end of the year 
in whichthey accrued or arose. Therefore 
the assessee is clearly liable to be taxed 
on the profits made in Saigon and brought 


‘into this country. Butit is equally clear 


that the profits brought indid not amount 
to Rs. 23,252 as the income-tax anthorities 
would have, but only to Rs. 1,637. The 
Judicial Committee of the Privy Council - 
pointed out in Commissioner of Income-tar, 
Bengal v. Shaw Wallace &. Co. (1), that 
the object of the Actis to tax “income” 
which here connotes a periodical monetary 
return “coming in” with some sort of regu- 
larity or expected regularity from definite 
sources. The taxable income of the assessee 
is interest, received from loans made by 
her, but until she actually receives the 
interest, itis not taxable. When she sent 
the money to Saigon to be utilised there in 
the course of her business, she had of ne- 
cessity to change the rupees into dollars 
and when she wished to bring back the 
money she had to change the dollars into 
rupees. The rate of exchange was an 
important factor. An adverse exchange 
meant less profit to her a favourable ex- 
change meant more profit. It is impossible 
to make a true estimate of the assessee’s 
profits on the Saigon business without 
taking into consideration what she lost or 
Moreover, 
s. 10 (2) (ta) of the Act provides that in. 
computing profits allowance may be made 
for any expenditure (not inthe nature of 
capital expenditure) incurred solely for 
the purpose of earing such profit. The con- 
version of rupees into dollars and dollars back 
again into rupees was necessary to enable 
the assessee to earn profits in Saigon and 
to be put in possession of these profits. 
Then it must be remembered that a money- 
lender’s stock-in-trade consists of the money 
which he has forthe purpose of carrying 
on his business: Punjab National Bank, 
Ltd. v. Emperor (2), and Ramaswami Chettiar 


(1) 59 O 1343; 136 Ind. Cas, 742; ATR1932 P O 
138; 59 IA 206; Jnd. Rul. (1932) P 0156;90 W N 
515; 360 W N 653; (1922) M'W N 618; 55O0L J 
386, (19382) AL J 588; 34 Bom. L R 1033; 36 L W 
63; 63 M L 3 124 (P ©). : 

(2) 7 Lah 227; 96 Ind. Oas, 380; A J R1926 Lah, 


373; 27-P L R 416, 
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y. Comméssioner of Income-taxr, Madras (3). 
When a nfdney-lender makes a bad debt in 
ihe course of his business that loss is 
allowed as a deduction for income-tax pur- 
poses : feid's Brewery Co., Ltd. v. Male (4). 
In these circumstances the loss on exchange 
cannot -be classified as a loss of capital. 
The Income-tax Officer s,arled off with a 
Presumption which he wa; not entitled to 
in face of the facts, and as his presumption 
goesso must his assessment. The answer 
to the question referred is that the whole 
of the sum. of Rs. 23,252 is not taxable 
under s.4 (2) and must be reduced by the 
loss on exchange. The assessee is entitled 
to the Gusts of this reference which we fix 
at 15 gold mohurs. Heisalso entitled to 
the return of the Rs. 100, the deposit made 
in Connection with the reference. 

Roberts, ©. J.—I agree. 

Mackney, J.—I agree. . 

N. Answer accordingly. 

(3) 53 M 904; 127 Ind. Cas. 611; A I R 1930 Mad. 
808; 59 M LJ 403; (1930) M W N 759; 32 LW 287; 
Ind. Rul. (1930) Mad. 9951F B), 


(4) (1891) 2 Q BD 1; 60LJ Q B 340; 64L T 294; 
39 W R 459; 55 5 B 216, 


NAGPUR HIGH COURT 
Civil Revision Application No. 699 of 1935 
October 6, 1936 
PoLLook, J. 
DASRULAL—ApPLICcANT 
_  . versus 
NARAYAN—Oppositge Party 

Civil Procedure Code (Act V of 1908), O. XLI, rr. 22, 
20—Person made respondent under r. 20, whether can 
file cross-objections under r. 22—Limitation for 
filing cross-objection—“ Within one month ` in t. 20, 
meaning of. .- 

Under O. XLI, r. 22, any reepondent is entitled 
to file cross-objections and there is no possible 
reasonfor interpreting the word ‘respondent’ in 
r. 22 duferently trom the way in which it is inter- 
preted in every otherrule. ‘there can be no doubt 
that a person who has been made a respondeat 
under O. Xil, r. 20, has aright under r, 22 to àle 
cross-objections, and his right to file them is in 
no way dependent on the service on him of notice 
of the appeal. 

Oboiter.—The words “within one month” in r. 20, 
O. Xul, Oivil Procedure Code, would be more rea- 
sonubly interpreted as meaning not 
month and, tuerefore, the respondent has a 1ight to 
tile cross-ubjections at any time up to one month 
utter the date of service. -dt is haraly possible that 
the Code intended to prohibit an early filing of 
cross-objections Koshatia v. kiaz-ud-din (1), doubt- 
ed, 


_ Application for revision of an order cf the 
Coury of the 3rd Additional District Judge, 


Nagpur, dated December 0, 1930, in O. A. 


No. 20 A of 1934, 


beyond one- 
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Mr. J. P. Dwivedi, for the Applicant. 

Mr. Gangadhar Sitaram, for the Opposite 
Party. 

Order. The applicant Dasra Lal was a 
defendant in the Court of first instance, 
where the plaintill’s suit was decreed on 
August 25,1934. Another defendani Chotyu 
appealed without making Dasru Lal, who 
was also a rival claimant to the property in 
dispute, a respondent. On November 26, 
Dasru l-al applied to be made a respondent 
under O. XLI, r. 20, and on December 5, 
1934, he was made a respondent On Decem- 


‘ber 18, he filed certain crcss-objections, and 


the Appellate Court has held that he is not 
entitled to do so. Hence this application 
for revision. 

Under u. XLI, r. 22, any respondent is 
entitled to file cross-objections. Dusru Lal 
has been madea respondent under O. XLI, 
r. 20, and I can see no possible reason for 
interpreting the word ‘respondent’ in r. 22 
differently trom the way in which it is in- 
terpreted in every other rfile. There can be 
no doubt, in my opinion, that Dasru Lal had 
a right under r. 22 to file cross objections. 

That rule is subject to the proviso that 
such objections are filed within one month 
frcm the service on him or his Pleader of 
notice of the day for hearing the appeal or 
within such further time as the Appellute 
Court may see ht to allow and the proviso 
is inserted purely for fixing the period of 
limitation. ‘he respondent's right to file 
cross-objections is in no way dependent on 
the service on him of notice of the appeal. 
The question then arises whether these 
cross‘objections are barred by limitation. 
Order XLI, r. 20, seems tome to have been 
overlooked when the proviso tor. 22 was 
draited because the tems ofr. 22 donut 
altogether apply when a respondent has 
been added under r.20. ‘wo points of 
view, 1 think, aie possible, the first is that 
so long as no notice has been served on him, 
limitation dces nol begin to run and that, 
therefore, the right to tle cross-objections 
will continue indefinitely, or it may be said 
that when a person is: made a respondent 
under O. XLI, r. 20, he has notice of tue 
date fixed for hearing ithe appeal and he 
must tile his cross objections within one 
month from that date. In Kushalia v. 
Riazud-Din (1) it was held that cross- 
objection cannot be filed until ihe notice 
has Leen served and the reasoning was that 


- the words “within one month” create two 


limits, cpe when the notice is served and 
` (1) A 1R 1936 Lah. 362, 162 Ind, Cas, 336;-8R L 
Boz. i 
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the other when one month has elapsed 
from the serving. It was keld that itis 
only within this period that a cross-objec- 
tion can be filed. With due respect it 
seems to me that the words “within one 
month" would be more reasonably inter- 
preted as meaning not beyond cne month 
and therefore the respondent has a right 
to file cross-objections at any time up to one 
month after the date of service. It is 
hardly possible that the Code intended to 
prohibit an early filing of cross-objections. 

Whichever view then be taken, the res- 
pondent had on December 18, 1934, a right 
to file eross-objections, and the order of the 
lower Appellate Court must, therefore, be 
set aside. His cross-objections must be 
decided in that Court. The application for 
revision is allowed with costs. Counsel’s fee 
in this Court Rs. 10. 

D. Revision allowed. 
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PATNA HIGH COURT 
Civil Appeal No. 854 of 1933 
October 13, 1936 
AGARWaLA AND MADAN, Jd. 
BARA CHHATU RAJ WAR— APPELLANT 
š versus 
ANANDA RAJWAR AND oTHERS— 
RESPONDENTS 

Chota Nagpur Tenancy Act (VI of 1908), ss. 66 
and 64—Suit by occupancy raiyat for declaration 
of title and recovery of possession within 12 years 
-of dispossession—Defendant, if can contend that he 
converted landinto paddy land and acquired occu- 

ancy rights under s. 64. 
Aa A e raiyat should not be deprived of 
his land by a person who trespasses . upon it and 
converts it into paddy land, unless the trespasser 
acquires a title by adverse possession for the 
period prescribed by the general law of limita- 
tion. In such a case a suit by an occupancy ratyat 
for declaration of his title and for recovery of pos- 
session, within 12 years of his dispossession is main- 
tainable and s. 66, Chota Nagpur Tenancy Act, 
is a bar to defendant's contention that he converted 
the land into paddy land and, therefore, acquired 
occupancy rightsunder s. 64. Rahamaelt Kalal v. 
Chintaman Kumar (1) and Lal Sahi Palian v, Deba 
Munda (2), explained. 

C. A. from an appellate decree of the 


Sub-Judge, Purulia, dated February 15, 
1933. 

Mr. S.C. Mazumdar, for the Appellant. 
_ Messrs. G. C.Mukharji and N. N. Ray, for 
the Respondents. 


Agarwala, J.—The plaintiff-respondents 
sued for a declaration of their title to 
and for recovery of possession of survey 
plot No. 315 of Mazar Daldali which they 
alleged was a part of their ratyatt holding 
and from which they alleged they had 
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been dispossessed by the defepdants two 
years before the final publication of the 
Record of Rights ia 1925. The Court of 
appeal below has held that the plaintiffs 
were dispossessed two years before the 
p eparation of the draft Record of Rights 
which wasin 1329 Fasli and has accordingly 
held that the plaintiffs were dispossessed in 
1920. The presect suit was instituted on 
February 27,1931, within 12 years from 
the dispossession. The question that has 
been agitated before us is one that has 
been dealt with by the Courts below; but 
it is contended that the question arises on 
the findings. The delendant-appellant 
contends that he has converted the land in 
dispute into paddy land and had therefore 
acquired occupancy rightsin it by reason 
of the provisions of s. 64, Chota Nagpur 
Tenancy Act, relating to korkar. Apart 
from the question whether occupancy rights 
can be acquired by this method within the 
occupancy holding of another raiyat, s. 66 
in the present case is a bar to the defence. 
That section provides that nothingins. 64 
shall authorize any cultivator to convert into 
korkar any cultivated land in the direct 
possession of any other person. Admittedly 
the disputed land was a part of the 
occupancy holding of the plaintiff andthe 
only question 1s whether it was cultivated 
land. Both parties led evidence on this 
point alleging that the land had been 
cultivated for some considerable time before 
the Record of Rights was prepared. Section 
66, therefore, is a bar to the acquisition of 
korkar rights in the disputed land. 
It is unnecessary, in the circumstances, 
to discuss certain decisions of this Court 
relating to the scope of s. 64. They are 
Rahamali Kalal v. Chintaman Kumar, 38 
Ind. Cas. 478 (1), (Atkinson, J.), Lal Sahi 
Palian v. Deba Munda, 105 Ind. Cas. 
58 (2), (Allanson, J.) Second Appeal No. 89 
of 1925 Akshay Mandal y. Phalari Bhumij 
(Ross, J.) and Second Appeal No. 1183 of 
1932 (Doman Mia v. Gunaram Mahata (3)) 
(Dhavle, J.). The appellant contends that 
these cases decided that occupancy rights 
may be acquired by the process of korkar 
in the lands ofa tenant. They are, how- 
ever, not authorities for the proposition that 
occupancy rights may be acquired by the 
process of korkar in cases where s. 66 
clearly bars such acquisition, namely, 
where the land in dispute is cultivated 


(1) 38 Ind. Cas. 478; AIR 1917 Pat. 243. 

(2) 105 Ind. Gas. 58; A IR 1928 Pat. 87. 

(3) 159 Ind. Cas, 350; A IR 1936 Pat, 39,2B R 
78; SR P 274, l 
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land in tle direct possession of another. 
This appears to be indicated in the judg- 
ment of Allanson, J. in Lal Sahi Palian vV. 
Deba Munda, 105 Ind. Cas. 58 (2), That 
was a suit by mundari khuntkattidars -to 
eject a person who had converted a nala 
into a paddy field. In dismissing the suit 
Allanson, J. said : 

“It is not their case that the defendant encroached 
on their tenancy....They are not suing as tenants 
on whose holding another person has trespassed, 
because this land was admittedly a nala,and as 
the plaintiff's case that they reclaimed it has 


not been believed, the nala did not form part of their 
tenancy.” 


Further, an aspect of the matter not con- 
sidered in the cases referred to is this: 
When korkar rights are acquired in the 
lands of a proprietor, the. cultivator merely 
acquires a certain subordinate right, t. ¢., 
the right of cccupancy. He does not eli- 
minate the proprietary right of the owner 
of the land. But what right does he acquire 
when he encroaches upon and converts into 
paddy land theland of an occupancy raiyat? 
By analogy with the case of a proprietor's 
uncultivated land he should acquire a 
right subordinate to that of the occupancy 
raiyat. But the statute confers occupancy 
rights on a person to whom s, 64 applies. 
This, in my view, indicates that it was not 
intended that an occupancy raiyat should 
be deprived of his land by a person who 
trespasses upon if and. converts it into 
paddy land, unless, of course, the trespasser 
acquires a title by adverse possession for 
the period prescribed by the general- law 
of limitation. In a proper case it may there- 
fore be necessary in the future to consider 
whether s. 64 applies to the land of a tenant. 
The appeal is dismissed with costs. 

Madan, J.—I agree. - 
D. Appeal dismissed. 
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RANGOON HIGH COURT 
Full Bench ; 
Civil Reference No. 13 of 1936 
January 7, 1937 
Roperts, C. J., LeacH AND 
DUNKLEY, Jd. 
U PO GYI AND orHuas—APPELLANTS 
versus l l 
LATCHUMANAN CHETTYAR AND OTHERS 
— RESPONDENTS 
Promissory note—Joint payees—Holder, meaning 
of—Joint payee, if can discharge maker from liabi- 
lity so as to bar claim against maker by other joint 
ayee. 
i in the case of a promissory note made payable to 
two or more persons, the word “ holder must be 
taken to apply to all the payees and not confined to 


U Po ayt v. LATGHUMANAN GantTtyakR (RANG.) 95 


the one who may happen to be in physical posses- 
sion of if. 
. A joint payee of a promissory note cannot elfec- 
tively discharge the maker from liability thereunder 
so agto bara claim against the maker by the other 
joint payes. Annapurnamma v. Uppala Akkayya 
(3), dissented from. 
[Case-law discussed. ] 


©. Ref. made by Roberts, ©. J. 

Baguley, J., dated August 25, 1936. 
. Order of Reference. 

Roberts, C. J.—This appeal is brought 
by U ro Gyi and two infants, his great- 
nephews Maung Kyauk Khe and Maung 
Kyauk Lone, against a judgment of the 
Assistant District Judge of Mandalay dis- 
missing a suit which they brought as 
plaintiffs for recovery from defendant of 
Rs. 7,500 balance due on a promissory note. 
The respondents after giving the promis- 
sory note were in financial dulficulties, and 
it is. alleged that U Po Gyi was party to a 
composition deed which he signed on be- 
half of himself and these two minors, and 
under which he received various payments 
from or on behalf of the respondents. 
The Assistant District Judge found as a 
fact that he accepted the composition deed 
for himself and these minors and cannot 
now claim under the note. The case in 
Punushwami v. Veeramuthu (1) and Maung 
Thin Maung v. Ma Saw Shin (2) were 
cited before us as authority to show that 
in order to dispose ofor encumber a minor’s 
estate a de facto or natural guardian must 
have been appointed by the Court. A 
translation into English of the promissory 
note is attached and we desire to refer 
for the decision of a Full Bench the fol- 
lowing questions, the answers to which 
appear to be in a state cf doubt which 
has been by no means wholly resolved 
by the decision of the Madras Bench in 
Annaparnamma V, Uppala Akkayya (3) 
from which Arnold White, C.J. dissented 
(See Pollock & Mulla’s Contract Act, 1931 
Edition at p. 279): 
. 1. In the absence of fraud, intimidation 
or undue influence, can a joint payee ofa 
promissory note effectively discharge the 
maker from liability thereunder so as to 
bar a claim against the maker by the 
other joint payees ? 

2. lf the answer is in the affirmative, 
does the fact that the persons so barred 
are. minors, and the person who gives the 


-(l) 3 R452; 91 Ind. Cas. 676; A IR 1926 Rang. 
31. 
(2) 11 R193; 146 Ind. Cas. 922; A IR 1933 Rang, 


(3; 6k Rang. 125. 
- (8) 86 M-544; 19Ind. Cas. 12; 24 M LJ 533; 13M 


% 


and 


L T 268; (1913) M W N 328, 
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discharg ge is. an- adult and not their legal 
guardian, ` makè any, and if s0, 
difference ? ` . 

Messrs. A. N. Basu and K. C. Sanyal, 
for the Avpellants. 


‘Messrs. P. K. Basu and K. R. meena 


for the Kespondents. 

- Opinion. f 
, ‘Leach, J.—Under the Common Law a 
joint promisee of a promissory note can 
effectively discharge the maker from liabi- 
lity so as to bar a claim against him by 
the other joins promisees. ‘his rule of 
law was clearly stated in Wallace v. 
Kelsall (4) which was an action by three 
plaintiffs tor a joint demand in which the 
defendant pleaded an accord and Satisfac- 
tion with one of the plaintifs by a part 
payment in cash and a set-off of a debt 
due from that particular plaintiff to the 
defendant. It was held thatthe plea was 
‘good, without alleging any autnority from 


the other two defendants to make the settle-. 


ment.. It has been sgaid that the authority 
of tois decision has heen shaken by the 
decision of Farwell, J. in Powell v. Brod- 
- hurst (5). But an examination of the judg- 
ment in that case clearly shows that the 
rule of Common Law has not in any way 
-been modified by later decisions. it has 
only been made clear that according to 
equity, joint creditors must prima facie 
be taken to be’ interested as tenants-in- 
common, and not as joint tenants which 
the Uommon Law regards baem as being: 
Steeds v. Steeds (6). It was. pointed out 
in Pdwell v. Brodhurst (5) that equity 
. followed the ‘law when there is no question 
that the law applies. ln Steeds v. Steeds 
(b) there was a conflics between law 
and equity as to the presumption to be 
drawn from the existence of a security to 
two persons without words. ot ‘severance, 
whica Farwell, dJ., was careful to point 
outin Powell v. Brodhurst (5). In Englana, 
as the result of the fusion of law and 
equity, joint creditors are treated aS venants- 
in-coMmion, unless it is quite clear that 
they should be treated as. joint tenants. 
It will be convenient here tu examine the 
provisions of the Uontract Act whica relate 
to jolut promusees. In this Act an attempt 
has been made to cudify the law ot con- 
tract so far as India ıs concerned, but 
‘like most codes itis found on examunation 


(4) (1040) 7 M& W 264; 151 E R 7638 DP O 
‘84L; J0 L J Ex, lz; 4 Jur. 1064. 
any ay) 2 Oh 160; 70 LJ Ch. 587; 84L T 620; 
(6) (L88y) 22 Q BD 537; 58 LJ a B 302; 60 L T 
010; 37 W R 378 
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‘Secuion lod of tue 
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not to be exhaustive. The first* section 
to which I will refer is s. 38 which reads 
as follows: . 

“Where a promisor has made an offer of per- 
formancs to the promisees, and the offer has not 
been accepted, the promisor is not responsible for 
non-performance, nor does he thereby lose his 
rights under the contract. Every such offer must 
fulfilthe following conditions: 

(i) It must be unconditional, (2) It must be 
made at a proper time and place, and under such 
circumstances that the person to whom it is made 
may have a reasonable opportunity of ascertain- 
ing that the person by whom it is made is able 
and willing there and then to do the whole of 
what he is bound by his promise to do, (3) lithe 
offer is an offer to deliver‘anything to the promisee, _ 
the piomisee must have a reasonable opportunity 
of seeing that the thing offered is the thing which 
the promisor 1s bound by his promise to deliver. 
An offer to one of ssveral joint promisees has 
the same legal consequences as an offer to all of 
them.” 

Tne last paragraph of this section wou.d 
at the first glance appear to imply that tue 
Act sought to embody the rulein Wallace 
v. Kelsait (4) but, for reasons wnica 1 
snall state later, L do not consider that 
that is so. Section 42 provides that wuen 
two or more persons make a joint promisr, 
lihen (unless a conirary intention appears 
by the contract, all such persons, auring 
their joint lives, and after the death of 
any of ‘them, his representative jointly 
wito the survivor or survivors, and after 
the death of the lust survivor, the repre- 
sentatives of all jointly, must fulnl the 
promise. Under s. 43, when two or more 
persons make a joint promise, the promusee 
may, in tue absence of express agreement 


to the contrary, compel any one of the 


joint promisees to perform tne whole of the 
promise. Section 44 deals with the effect 
vf tne release of one joint promises. Hs 
release does not operate to discpatge the 
other joint promisor of joint ‘promisors; 
nor dues ıb free the one released from 
responsibility to the others. ‘l’nen we get 
8. 49, Which 1s as follows: 

“When a .person has made a promisas to two or 
more. persous joimtly, then, uuless a contrary 
intention appeais frum the contract, the right to 
claim performance rests, as between him and 
toem, With them during their joint lives, and, 
after the death of any of them, with the repre- 
sentative of such, deceased person jointly with the 
survivor or survivors, and, after’tne death of tue 
lust survivor, witn the ieplesentatives of all 
jointly.” 


Sections 42 to 44 embody exceptions. tu 
the Cummun Law, wud s. 40 18 Consistent 
only with jolnt promisees being regarded 
a8 lenanls-an common. ln other words, tue 
section follows equity and not the law. 
Act has also been 
Teterred ‘to in certain of the authorities 
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dealing with the question under discus- 
Sion, but Isdo not regard it as having an 
important bearing on the question.’ Under 
this section, if several joint owners of 
goods bail them, the bailee may deliver 
them back to, ʻor according to the direc- 
tion Of, one joint ‘owner without the’ con- 
Sent of all, inthe absense of any agree- 
ment to the contrary. Goods are not the 
Same aS money, and convenience requires 


a provision of this nature in the case of 


goods. Turning to the Negotiable Instru- 
ments Act, we find that s. 13 (2) states 
that negotiable instruments inay be made 
payable to two or mdre payees jointly, or 
may be made payable in the alternative 
toone of two or one or some of several 
payees. Section 78 provides that: 

“Bubject to the provisions of s. 82, cl.:(c) pay- 
ment of the amount due on a promissory note, 
bill of exchange or cheque must, in order to dis- 
charge the maker or acceptor, be made to thé holder 
of the instrument.” 

Section 82 reads as follows: 

“The maker, acceptor or indorser respectively of 
a negotiable instrument is discharged from liabi- 
lity thereon (a) to a holder thereof who cancels 
such acceptor’s or indorser’s name with intent to 
discharge him, and to all parties claiming under 
such holder; (b) to a holder theref who otherwise 
discharges such maker, acceptor, or indorser, and 
to all parties deriving title under such holder after 
notice of such discharge; (c) to all parties thereto, 
if the instrument is payable to bearer, or has 
been indorsed in blank, and such maker, acceptor 


or indorser makes payment in due course of the. 


amount due thereon.” 


The word “holder” is defined in s. 8 as 
any person entitled in his own name to 
possession of the instrument and to receive 
or recover the amount due thereon from 
the partiesthéreto. Having regard to those 
Sections it seems to me that inthe case 
of a promissory note made payable to two 
or more persons, the word “holder” must 
be taken to apply to all the payees and 
not confined to the one who may happen 
to be in physical possession of it. ‘he 
point of law involved in the first question 
referred to us was discussed by a Full 
Bench of the Madras, High Court io 
Annapurnamma vy. Uppala Akkayya (3). 
The Court consisted of White, O.J. and 
Sankaran Nair and Sadasiva Ayyar, JJ. 
By a majority (White, O. J. dissenting) it 
was held that one of severul payees of a 
negotiable instrument could give a valid 
discharge of the entire debt without the 
concurrence of the other payees. The 
Majority view was that the case was govern- 
ed by the concluding portion of s. 34, Con- 
tract Act. If a promisor was entitled to 
offer payment to one, the person to whom 
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‘mortgagees would not 


‘In Husainara Begum vV. 
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payment was offered was, it was said, entitl- 


_ ed to accept it and give a complete discharge. 


White, C. J. adhered to the view expressed 
by him in Ramaswami v. Muniyandi (7) 
wherein he dissented from the decision of 
the Madras. High Court in Barbar Maran 
v. Ramana Goundan (8). Itwas held in 
Barbar Maran v. Ramana Goundan (3) 
that where a sum due ona mortgage was 
paid to one of two mortgagees, and he gave 
an acquittance without the knowledge of the 
other mortgagee the mortgage was dis- 
charged, in the absence of fraud, and the 
other mortgagee was not entitled to sue 
upon it. The correctness of the decision 
in this case has been the subject of much 
criticism ‘and before us it was conceded 
by Mr. Basu that payment to one of two 
defeat the rights 
-of the other mortgagee, but he contended 
that a mortgage debt was on a different 
basis to a debt due on a promissory note. 
The view taken by White, C. J. in 
Annapuramma v. Uppala Akkayya (3) was 
that s. 38 does not deal with the legal 
consequences of an accepted tender or an 
accepted offer of performance, but only 
with the legal consequences of a refusal. 
He did not regard the provisions of s. 45, 
Contract Act, as being very helpful in 


. deciding the question, although in Rama- 


swami V. Muniyandi (T) he had laid stress 
on the importance of s. 45, and pointed 
out that that section could not be overruled 
by s. 38. In Annapurnamma v. Uppala 
Akkayya (3) he went on to point out that 
if it is impossible to answer the question 
within the four corners of the- Contract 
Act, the Court has to look to the general 
‘law and to see whether the rule of law 
as laid down in Wallace v. Kelsall (4) 
applies, or whether the presumption of 
equity on which Sieedsv. Steeds (6) was 
decided is to prevail. He considered that 
the equitable presumption applied, and ac- 


cordingly did not agree in the answer given 
-by the other members of the Bench. The 


correctness of the majority view was ques- 
tioned by a Bench of the same Court in 
“Ankalamma V: Chenchayya (9). l 
- Other High Courts of India have signi- 
fied their disagreement with the décision 
in Annapurnamma v. Uppala Akkayya (3). 
Rahimannessa 
Begum (10) a Bench of the Calcutta High 
(7) 5 Ind. Cas. 343; 20 M LJ7097M LT 253; 


* (1910) M W N 550. 


. (8) 20M 461; 7M L J269. 

(9) 41 M 637; 45 Ind. Cas. 419; A I R 1918 Mad, 29; 
34 ML J315; 7 L W22);23M UT 215,_ . 

(10) 38 O 342; 8 Ind, Oas, 837; 13 OLd 3, 
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Oourt (Mookerjee and Sharfuddin, JJ.) 
following the decision in Harihar Pershad 
v. Bholi Pershad (11) expressed themselves 
in favour of the application of the equitable 
presumption that on a money bond to two or 
more obligees, the cbligees are to be re- 
garded as tenants-in-common, and not joint 
tenants, with the consequence that the dis- 
charge” by one obligee cannot be set up as a 
defence against the other obligee suing for 
his share of the debt. In Satindra Nath 
.v. Jatindra Nath (12) another Bench of 
the Oalcutta High Court, (Chatterjea, O. J. 
and Duval, J.) agreed with the view taken 
by White, C. J. in the Madras case to 
whichI have referred. A Bench of the 
Allahabad High Court in Manzur Ali v. 
Mahmudun-nissa (13) held that in a case 
of co-obligees of a money bond, in the 
absence of anything to the contrary, the 
presumption of law is that they are entitled 
to the debt in equal shares as tenants-in- 
common. The Patna High Court at one 
time took the view that one joint creditor 
can give a receipt to a debtor in full dis- 
‘charge of theclaims of himself and of the 
other joint creditors: Parbhu Ram v. 
Raghubir Sah (14). But in a later case 
another Bench took the contrary view: see 
Abbas Ali v. Misri Lall (15). 

It -will be seen that the view of the 
majority of the Court that decided An- 
napurnamma v. Uppala Akkayya (3) has 
not found acceptance in the other High 
Courts of India, and the correctness of the 
decision has been doubted by the Madras 
High Court itself. In my opinion the view 
expressed by White, ©. J. is the correct 
view, and that payment toone of several 
joint promisees cannot. in this country dis- 
charge the promisor so as to deprive the 
other promisees of their ‘share of the debt. 
The concluding portion ofs, 38, Contract 
Act, does present scme difficulty, but as 
pointed out by White, C. J. the section 
has .reference merely to the consequences 
of refusal, not the consequences of accept- 
ance. I canot, in these circumstances, read 
s. 38 as embcdying the rule in Wallace 
v. Kelsall (4). On the other hand, s. 45 
‘In. my opinion, tends to show that the 
Legislature did not wish to embody that 
rule of law in the Act. Jf s. 38 dces not 


(11) 6OLI 383, 


($2) 310 W N 374;101 Ind. Cas. 530; AIR 1927 
Cal. 425, 


tia) ZARA 105; A W N 1202, 216. 

(lay I LJ 5:0;42 Ind. Cas 468; A I R1€17 
Jat. &2; 4 P LW &7; (19,7) Tat, 256, 

qj) 5P Ld 37f; AIR 1921 Tat. £7; £6 Ind. Cas, 
403; 1 PL T 339; (1921) Pat, 86, ` 
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embody the rule, then this Courj Is entitled 
to apply the presumption in equity that 
joint promisees are tenants-in-common, In 
India the Courts are not required to apply 
law in preference to equity. They are free 
to apply principles of equity, andI have 
no hesitation in holding that they should 
be applied in a case of this nature. More. 
over, this view seems to me to coincide 
with the provisions of the Negotiable Instru- 
ments Act. For the reasons indicated I 
would answer the first. question in the 
negative. If I am right in this view, the 
second question does not arise. 

Dunkley, J.—I concur in the judgment 
of my learned brother Leach and have 
very little-to add. The argument upon 
which the decision of the majority Judges 
in Annapurnamma v. Uppala Akkayya (3) 
at p. 549* was based was, if I may say so, 
with due respect, well answered in the 
judgment of LeRossignol, J. in the Fuil 
Bench case of Mathra Das v. Nizam Din 
(16) where the learned Judge put the matter 
as follows: . - 

“They appear to have been influenced by the 
following considerations: ‘It is difficult to impute 
an intention to the Legislature thet the promisor 
was entitled to make the offer though the pro- 
misee was not entitled to accept it and therefore 
the promisor cannot be held liable. to pay over 
again to the other promisees what he has already 
paid. The conclusion is certainly, we suggest 
with all deference, not justified by s. 38, Contract 
Act, and it does not follow that because A is 
entitled to take a certain step in regard to one 
person, the rights of other persons not concurring 
in that step are affected thereby. Again, ‘the debtor 
owing money to several joint promisees .. » seess... 
would feel the greatest difficulty in discharging 
his obligation if he should not be allowed to make 
a bona fide payment to any one of them.’ What 
difficulty there would be in such a ease is not 
insuperable; after all, all complex transactions in- 
volve some difficulty and s. 38, Contract Act, has 
been devised to relieve the debtor, in the case 
contemplated, of any loss that might accrue to him 
by the refusal of his creditors to give him a joint 
discharge. In any case it is not for us to guess at 


the intention of the Legislature in a case for which 
it has not specifically provided, ..." . 


I would add that, so far as a promissory 
note is concerned, this difficulty is over- 
come by the provisions of s. 13 (2), Negoti- 
able Instruments Act. Section 45, Contract 
Act, by its terms indicates that joint pro- 
misees are tenants-in-common, and not joint 
tenants, of the debt. I agree that the first 
question propounded should be answered 
in tke negative and that therefore the 
second question dces not arise. 


(16) 41 Ind Ces, 921; AIR 1917 Lah. 443; 68 
P K 1917; 107 P L R 1917; 81P W R 1917, 





*Fage of 36 M.—[Ed.] 


1937 


Roberts, ©. J.—In this case I have 
read the two judgments of my learned 
brothers and I concur in them and have 
nothing toadd. The costs of the reference 


will be costs in the appeal, Advocate's fee ` 


15 gold mohurs. 
Ne. Reference answered. 





l PATNA HIGH COURT 
‘Civil Revision Petition No. 503 of 1936 
January 6, 1937 
ROWLAND, J. 
GUPTESWAR MISSIR AND ANOTHER— 
PLAINTIFFS—PETITIONERS 


f TETSUS 
RADHA MOHAN MISSIR AND. oraers— - 
DEFENDAN TS—OPPOSITE PARTIES. 

Transfer of Property Act (IV of 1882), ss. 83, 84— 
Deposit by mortgagor of money in Court—Refusal 
by mortgagee to accept itin full satisfaction—Such 
amount, tf can be withdrawn by mortgagor—Civil 
Procedure Code (Act V of 1908), O. XXI, r. 15— 
Redemption suit by Kand G—Appeal—Transferees 
of KandG of right, title and interest made partics 
during pendency of appeal—Decree in favour of all 
including K and G—K andG, if can execute decree 
as to costs—Court’s duty. 

If the mortgagee accepts the money deposited or 
tendered by the mortgagor under.s. 83 of the Transfer 
of Property Act, in full satisfaction, the result follows 
that the mortgage is extinguished; but if he does 
not do so, then if is clear from s. 84 that the mort- 
gagor who has made a deposit can subsequently 
withdraw the money deposited or any part thereof. 
That makes itclear that by the mere fact of mak- 
ing a tender or a deposit, the money does not 
cease to be property of the mortgagor and does 
not become merged in the mortgaged property in 
any way. katna Kuer y. Nanhakt (1), Dal Singh v. 
Pitam Singh (2), Ram Chandra Marwari v. Rani 
Keshobati Kumari (3), Mothiar Mira Teragan v. 
Ahmaiti Ahmed Pillai (4) and Tadepalli Subba Rao 
cide N Sri Balusu Buchi (5), distinguished. [p. 100, 
col, 1. : , 

During the pendency of an appeal in a redemption 

suit brought by K and G, the purchasers of the 
right, title and interest of K and G in the property 
were made parties. A decree was passed in favour 
of all including K and G: 
_ Held, that K andG could claim the costs incurred 
in the litigation under O., XXI, r. 15, ivil Proce- 
dure Code, and that they should be allowed to exe- 
cute the decree after protecting the interests of the 
remaining decree-holder, 

O. R. P. from an order of the Munsif, 
Arrah, uated September 14, 1936. 


Messrs. G. P. Singh and B. N. Rai, for the 
Petitioners. 

Messrs. B. N. Mitter and Harians Kumar, 
for the Opposite Parties. 

Order.—This revision application is a 
Sequel to a lengthy litigation, the object of 
which was to redeem certain property 
held in usufructuary mortgage by Bamdeo 
Missir, Jhakar- Sah and Kamala Prasad 
.. Misra. The original principal of the mort- 


. fructuous. 


‘by which they had mortgaged this 
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gage was Rs. 300, and the plaintifs Iswat 
Dutt and his sons Kamta Prasad Missit 
and Gupteswar Missir tendered this 
amount to the mortgagees who, however, 
claimed that alarger sum was due. A 
deposit was made under s. 83, Transfer of 


- Property Act, of the sum of Rs. 300 on 


June 1, 1927. Notice was served, but the 
mortgagees did not agree to accept the 
amount tendered in full satisfaction of their 
mortgage debt; so that proceeding was in- 
Iswar Datt then instituted a 
title suit claiming redemption which on 
his death was prosecuted by his sons in his 
Place. The suit was instituted in 1927 and 
the litigation continued through appeal and 
second appeal to the High Oourt. During its 
pendency‘Radha Mohan Misir and Bansi- 
dhar Missir, on March 19, 1934, . purchased 
in execution of a money decree the right, 


-title and interest of Kamta Prasad and 


Gupteswar in the mortgaged property and 


thereafter were permitted to be added as 
appellants in the second appeal then pend- 


ing in the High Court. The final decision 
was that the plaintiffs were entitled to 
redeem on payment of Rs. 30). In the 
meantime Kamta Prasad and Gupteswar 
had entered into two simple mortgage 
transactions in 1929 and 1933, respectively, 
pro- 
perty to Ramdahin Missir and others who 


-in July 1936 asked to be permitted to 


redeem the mortgage of the defendants by 
depositing Rs. 300. The Court allowed 
them to make a deposit provisionally and 
the money so deposited by them is still in 
Court; but on August 11, 1936, the Oourt 
after hearing the Pleaders, ordered that 
the defendants mortgagees should take 
Rs. 300 which had been deposited by Iswar 
Dutt under s. 83 and not Rs. 300 
which had been deposited by Ramdahin 
and others. Against this order Kamta 
Prasad and Gupteswar objected that 
Rs. 300 deposited under s. 83 was their 
money and they were entitled toa refund 
of it and that the redemption money of 


‘Rs. 300 was to be paid by the persons to 


whom the interest in the mortgaged pro- 
perty had passed. The Gourt rejected this 
contention and directed the mortgagees 
to draw the Rs, 300 which had been de- 
posited under s. 83. This order along 


_with that of August 11, 1936, is the sub- 
ject-matter of the present application in 


revision. 

It is contended that when Radha Mohan 
and others bought the equity of redemp- 
tion in 1934, they bought the right to pay 


100 
the mortgage and get the property and 
not the right to get the property without 
paying the mortgage. On the other hand, 
Mr. Mitter for tne opposite party contends 
that by the auction sale of March 19, 1934. 


there passed to his clients whatever rights ` 


Kamta Prasad and Gupteswar had both in 
the mortgaged propeity and in the suit. 
The petitioners further 
the order of the Munsifin so far as it 
rejects the prayer for payment to Kamta 
Prasad and Gupteswar of the costs incurred 
by them up to September 14, 1934, when 
the purchasers of the equity of redemption 
got themselves added as appellants in the 
record of the High Court. To this conten- 
tion again Mr. Mitter’s answer is that 
his clients purchased in March 1934 all 
the interests of Kamta Prasad and Guptes- 
war in the litigaticn as well as in the 
property. 

I shall take frst the question regarding 
Rs. 300. ‘I'he implication of the view 
taken by the Court below and supported 
by Mr. Mitter is that this Rs. 300 has 
already been absorbed in reduction of the 
mortgage debt and is no longer a separate 
asset distinct from the mortgaged property. 
There is difficulty, however, in holding 
that this is the effect ofthe making of a 
deposit under s. 83, Transfer of Property 
Act. No doubt if the mortgagee accepts 
the money -deposited or tendered in full 
satisfaction, the result follows that the mort- 
gage is extinguished; butif he does not 
do so, then itis clear froms. 84 that the 
mortgagor who has made a deposit can 
subsequently withdraw the money deposi- 
ted.or any part thereof. That makes it 
clear that by the mere fact of making a 
tender or a deposit the money has not ceased 
to be property of the mortgagor and has 
not become merged in the mortgaged 
property in any way. This is fully in agree- 
ment with the view taken in Raina Kuer 
v. Nanhaki (1). Here the mortgagor on 
refusal cf his tender applied to withdraw 
the money deposited. The mortgagee then 
changed his mind and expressed himself 
as willing to accepL the money in deposit 
in full discharge of the mortgage debt. It 
was held that the money was the property 
of the mortgagor and when he demanded 
its return, the Subordinate Judge had no 
jurisdiction to order it to be paid to the 
_ morigagee. That sufticiently establishes 
the position when a tender has been made 
and has not been accepted and no suit has 


(1) A IR1924 Pat. 41; 73 Ind. Oas. 1053; 
720; (1925) Pat. 2568, AP LT 
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. tions laid down in s. 
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as yet beén instituted. Butitis suggested 
that the position in some-way ,mey have 
been changed by the fact of the mortgagor 
having instituted a suit for redemption. 
Whether such a consequence could ensue 
if the prayer in the plaint was for posses- 
sion of the mortgaged property on the foot- 
ing that the mortgage had been extinguish- 
ed by the depcsit of the entire mortgage 
money is a question I have not got to 
decide here because the plaint was framed 


otherwise. The prayer was for a decision 

“that the plaintiff has right to enter into possession 
of the zarpeshgi property on payment of Ks. 300,” 
and 

“that a decree may be passed in favour of the 
plaintiff for recovery of khas possession of the 
zarpeshgt property free from encumbrance on pay- 
ment of Rs, 300.” 


The words used on their face appear to 
contemplate a future payment of Ks. 300 
to be made after and in pursuance of the 
decree. There are, however, cases in which 
money deposited under s. 83 has been 
drawn by the mortgagee, and perhaps some . 
light may be thrown on the subject by con- 
sidering those decisions although none of 
them is quite on all fours with the present 
case. In Dal Singh v. Pitam Singh (2) 
there had been a deposit under s. 83 fol- 
A decree 
was passed for redemption on payment of 
an amount equal to the sum deposited. The 
mortgagees applied alleging, among other 
things, that a larger sum was due than 
that which the decree had declared due. 
During this appeal they withdrew from 
Court the amount which had been depo- 
t3, It was held by the 
High Court that the appellants having 
withdrawn that amount could only draw 
that amount on and subject to the condi- 
83, that is to say, the 
acceptance of the money in full discharge 
and that they were disqualited fron: 
claiming that a larger amount was due. 
There are observations in this judgment 
which indicate that in the view of the 
leained Judges tie money was not the 
property of the mortgagee but remained the 
property of the mortgagor until its accept- 
ance by the mortgagee in satisfaction of his 
mortgage. A portion of the deposit had 
apparently been allowed by the Subor- 
dinate Judge to be attached at the instance 
of some creditors of the moftgagee and 


25 A179; A W N 1903, 2. 
36 IA 85; 2 Ind. Cas. 935; 36 O 840;10C L 
GAL J617; 6MLT 1; 1l Bom. L R 765; 13 
1102; 19 M Lg 4l9(P OQ), ~ . 
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Stanley, @ Jand Burkitt, J. said: 


“How the learned Subordinate Judge conceived 
that he had any jurisdiction to allow such a de-~ 


posit, not accepted by the mortgagees, to be attached . 


and druwn out of Court by creditors of the mort- 
gagees we are at a loss to understand.” 

In Ramchandra Marwan v. Rani Kesho- 
batt Kumari (3), it was affirmed that a 
creditor who draws money deposited under 
s. 83-can only do so in full discharge of 
the mortgage debt. It seems to me that it 
is this acceptance and this only which can 
convert money deposited unders. 83 from 


money, the property of the depositor, to the . 


money, the property of the ‘mortgagee. 
Mothiar Mira Taragan v. Ahmatti 
Ahmed Pillai (4) follows the Allah- 
abad decision above -cited in holding that 
the money deposited in Court by the mort- 
gagor isnotthe property of the mortgagee 
and is not liable to be attached by a cre- 
` ditor of the latter. Another decision re- 
ferred to has been Tadepalli Subba Rao 
Garu V. Sri Balusu Buchi ;5). In this case. 
money had been deposited unders. 83 and 
after the decree of the lower Court had 
been drawn by the defendants mortgagees, 
it was held there that in drawing the money 
they were acting in execution of their decree 
and not in the capacity cf mortgagees. 
accepting a deposit under s. 83, and 
Krishnan, J. said: 

“Execution of a decree has never been held to 
estop the decree-holder from appealing from it so far 
ag it is against him.” 

There seems tobe a difference between 
the facts of this case and that in Dal Singh 
v. Pitam Singh (2), because in the Madras 
case the decree which had been passed 
ccntained a cear order that the defendants 
were to take out the money which had been 
deposited in Court, so that the taking of 
it was to be referred to the decree and not 
to s. 83, Transfer of Property Act, which 
was no longer applicable. Bui the decree 
in the redemption suit between the present 
parties does not contain any direction that 
the mouey lying in deposit unders. 83 is 
to be taken by the mortgagees. Failing 
such a direction in the decree itseif, it 
seems to me that the pendency of a litiga- 
tion and even the passing of a decree does 
not affect the character or the ownership 
of money which had been deposited under 
s. 83. It doesnot become merged in the 
mortgaged property cr ‘money in the suit” 
unless and until there has been acceptance 
of it by the mortgagee. If that is so, then 


(4)29 M232, * . 
(5) 47M 7; 72 Ind. Cas 292; AI R 1923 Mad. 533; 
44 M LJ 534; 18 L W 6]; (1923) MW N 533, : 
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the petitioners have good reason to complain 
of the order of the Munsif applying their 
money in payment of a liability which 
attached to property of Radha Mohan and 
others. It is faintly contended for the op- 
posite party that the petitioners are estopp- 
ed from objecting to the application of this 


-money in discharge of a mortgage, because 


on July 20, 1936, they had presented a 
petition to the Court in which it is recited 
that the mortgagees had not withdrawn 
Rs. 300 formerly deposited and that the 
petitioners have no objection if the mort- 
gagees withdrew the said money. Mr. 
Mitter contends that this petition shows 
that the tender of the money was still open 
and claims that this entitles him to treat 
it as money in the suit oras money going 
with the mortgaged property. But the fact 
that the mortgagor kept the tender open 
does not, it seems to me, make any difference 
to the position which, as I have said, 
remains exactly where it was when the 
money was first tendered and must continue 
to remain exactly where it was until there 
was acceptance within the meaning of 
s. 83 by the mortgagee. When the plain- 
tiff says “If the mortgagees withdraw the 
said money, the petitioners have no objec- 
tion,” that does not mean that they are 
making any other offer beyond the original 
offer of the money in full discharge and 
conditional on its being accepted as a full 
discharge. But the petition itself goes on 
to say, “But in order to avoid a dispute, it 
is necessary to deposit another sum of 
money,” and that Ramdahin Missir is ready 
to pay Rs. 300. This procedure is in agree- 
ment with the view which I have indicated 
above regarding the scope of the suit itself. 
The frame of the plaint, as I have said, 
contemplates payment of Rs. 300 to be made: 
after and in pursuance of the decree of 
the Court. The Munsif, in my opinion, 
went beyond his jurisdiction in directing 
payment to the mortgagee of the amount 
of Rs. 300 in deposit under s. 83. This was 
the property of Kamta and Gupteswar and 
they are entitled to draw this money. As 
regards the deposit of Ramdahin, I have 
nit been asked by this party to interfere 
with the order; but I may point out to the 
Munsif that s. 91, Transfer of Property Act, 
gives a right to redeem among others to 
any person, who has an interest in, or 
charge upon, the properly mortgaged, or in 
or upon the right to redeem the same. 
It remains to consider the second point 
regarding the costs. ‘The Munsif is entirely 
in. etror:when he thinks that. Kamta and 
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Gupteswar have ceased to be parties to the 
„Buit and to the litigation. Their names 
appear as decree-holders in the High Court's 
decree. Therefore, the position that has 
arisen is the position contemplated in 
O. XXL r. 15, Civil Procedure Code. It 
is the duty of the Munsif under sub-r. (2) 
of that rule to make such order as is 
necessary for protecting the interest of the 
remaining plaintiffs if one or more and not 
all the plaintiffs seek to execute the decree 
for costs. The interference of this Court 
in revision is always limited to the 
minimum which is necessary for avoidance 
of miscarriage of justice, and the only order 
which I find it necessary to pass is that 
Rs. 300, which was deposited by Iswar Dutt. 
is to be deemed the property of Kamta and 
Gupteswar and they are entitled to it. It is 
not without their consent to be paid to the 
mortgagees. The petitioners will get their 
costs of this application: hearing fee two 
gold mohurs. 


D. Order accordingly. 





SIND JUDICIAL COMMISSIONER'S 
COURT 


Civil Revision Application No. 5 of 1932 
Seplember 17,.1936 
Davis, J.. ©. AND MEHTA, A. J. C. 
Bawa GANGARAM—AppLicantr 
versus 
KESHAVDAS DEWANDAS AND CTHERgS— 


OPPOSITE PARTIES . 

Civil Procedure Code (Act V of 1908), 3. 92—Suit 
not capable of being brought under s. 92— Provision 
of section, if can be evaded by reference to arbitra- 
tion—Suit for declarationthat certain property was 
private property — Arbitration —— Award that it was 
public trust and scheme framed—Held, award must be 
limited to declaration that it was trust property—Suit 
under s. 92— Nature of — Jurisdiction — Practice— 
Issues—Property not mentioned in plaint— Whether 
can be referred to arbitration — Pleadings—Plaint 
determines nature of suit—~Reviston-—~A ward—Inter- 
ference by the High Court, when proper. 

Where a suit could not be brought under s. 92 
Civil Prccedure Code, except: upon the conditions 
therein laid down, the provisions of this section can-. 
not be evaded merely by a reference to arbitration 
upon contentions raised in the written statement 
and arbitrators cannot decide upon matters of public 
right which the law provides shall be brought into 
issue only in a particular manner, 


The plaintiff filed a suit in which he asked for’ 


declaration, injunction and possession of a certain 
Tikana property as his own private property. It was 
contended by the defendants in their written state. 
ment that the property was not the private property 
of the plaintiff, but was a public, charitable and 
religious trust. Issues were raised and the suit was 
referred toarbitration. The arbitrators gave an 
award in whichthey dealt not only with the suit 
property in the plaint but they set out a scheme-of 
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d 
management of the property which they deglared was 
not the private property of the plaintiff, but a public 
religious trust : TE oo : 

Held, that as the suit was framed, it was not one 
under s. £2. The arbitrators had no jurisdiction to 
decide what the Court would not have jurisdiction to 
decide. Sofar, therefore, as the award of the arbi- 
trators offended against the provisions of s. 92, Civil 
Procedure Code, and in effect granted reliefs that 
could only be granted in a suit under s. 92, Civil Pro- ` 
cedure Code, the award was without jurisdiction 
and that therefore it must be limited only to the - 
declaration that the property was trust property 
as this was the only relief which could have been 
awarded ifthe Court had heard and decided the suit 
and passed the decree. Khursatdt Begam v. Secre- 


‘tary of State (3), referred to. 


` A suit under s. 92, Oivil Procedure Oode, is not a 
suit for the determination of private rights as between 
the plaintiffsand the defendants and mattersin 
difference in such a suit cannot be referred to arbitra- 
tion. Where the law has given jurisdiction to 
determine a matter to specific tribunals only, deter- 
mination of the matter by other tribunals is ex- 
cluded. Ganoba v. Narain .(5), referred to. 

When the plaint relatesto property A,B andC 
and the defendants in their written statement con- 
tended that the plaintiff hadno right tothe property 
X, Y and Z, the Judge has no jurisdiction to frame 
issues as to the property A, Y and Z. Likewise. 
when the matteris referred to arbitration, the 
arbitrator's decision must refer only to property 
specifically mentioned in the plaint. Ram Pratap 
Chamria v. Durgaprasad Chamria (1), referred 
to. 7 

Though the High Court is reluctant to interfere 
with awards, the parties having been contentto _ 
submit the matter in dispute to lay Judges of their 
own choosing, nevertheless if there is question of 
jurisdiction involved, the High Court may interfere 
und will do so to remedy injustice. . 

The nature of a suitisto be determined not by 
the written statement but by the plaint. Mulchand 
v. Devigir Motigir (2), relied on 

Mr. Pahlajsing B. Advani, for the Ap- 
plicant. 

Mr. Fatehehand Assudamal, for the 


Opposite Parties. 


Davis, J. C.—This ts an application in 
revision against an order of the learned 
Subordinate Judge of Sukkur in which he 
disallowed objections raised by a party to 
an award who is now the applicant in 
these proceedings. He is one Bawa Ganga- 
ram who brought suit No. 96 of 1927 in 
the Court of the Subordinate Judge claim- 
ing certain property as his- own private 
property. It was contended by the defend- 
anis in their written statement that the 
property was not the private property of 
the plaintiff, but was a public, charitable 
and religious trust. Issues were raised and 
the suit was referred to arbitration. The 
arbitrators gave an award in which they 
dealt not only with the suit property in 
the plaint but they set out a scheme of 
management of the property which they 


- declared was not the private property of- 


1937 


he plaintiff, Bawa, but a publie, religious 
rust. In this Court the point chiefly 
ressed is that the suit should have been 
rought under s. 92, Civil Procedure Code, 
mand that therefore the subject-matter of 
Whe suit could not ‘be referred to arbitra- 
Bion; that the property to which the award 
relates is property which to some extent 
is not property in the suit at all, that 
is tO say, it is not property in respect of 
which any relief is claimed in the plaint. 
BShortly put, the dispute between the parties 
in this Court is as to jurisdiction; juris- 
diction to refer at all and jurisdiction to 
refer questions relating to property not 
in suit. l 

The learned Advocate for the opponent 
raised a preliminary objection that no ap- 
plication in revision lay. But though this 
Court is reluctant to interfere with awards, 
the parties having been content to submit 
the matter in dispute to lay Judges of 
their own choosing, nevertheless if there 
is question of jurisdiction involved, this 
Court may interfere and will do so to 
remedy injustice. We think that in this 
case the question of jurisdiction is so 
important that the preliminary objection 
of the learned Advocate should bə dis- 
allowed. Now so far a3 the subject-matter 
of the suit is concerned, it appears clear 
to us that it relates only to property which 
is set out in the plaint in para. 2, and 
which is City Survey Nos. 1265 and 1266, 
Ward A. ‘Paragraph 2 of the plaint is as 
follows: 


“There is one Tikana in old Sukkur, well-known 
as the Tikana of Bawa Alakhram, which is within 
the jurisdiction of this Court and bears City 
Survey Nos. 1265 and 1266, Ward A.” 


The fact that the defendants have in 
their written statement raised issues as 
regards other property and the fact that 
the learned Judge apparently has raised 
issues which cover nob only the property 
referred to in the plaint but property 
referred to in the written statement, does 
not appear to us to give the arbitrators 
jurisdiction, for, this jurisdiction must be 
limited to the subject-matter in dispute 
and the subjeci-matter in dispute, so far 
as the property is concerned, we think, 
must be property mentioned in the plaint 
with regard to which relief is claimed. 
When, for instance, the learned Advocate 
was asked as to whether, when the plaint 
relates to property A, B and C and the 
defendants in their written statement 
contended that the plaintiff had no right 
to the property X, Y and Z, the learn- 


» 
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ed Judge was right in framing issues 
as the property X, Y and Z, he was 
constrained to admit that in his opinion 
the Judge had nojurisdiction to raise such 
issues. If, as we think, the Judge had 
no ‘jurisdiction to raise issues as to pro- 
perty not in suit, so we think the arbi- 
trators had no jurisdiction to decide ques- 
tions relating to property which was not 
the subject-matter of the suit as thev have 
done: see Ram Pratap Chamria v. Durga- 
prasad Chamria (1). Therefore, we are 
of opinion that whatever the decision of 
the arbitrators may have been, it should 
have related only to the property speci- 
fically mentioned in the plaint, that is, in 
this case, City Survey Nos. 1265 and 1266, 
Ward A, in Old Sukkur, as mentioned in 
para. 2 of the plaint. 


The next question as regards jurisdic- 
tion is one of somewhat greater difficulty 
and it relates tothe interpretation of s. 92, 
Civil Procedure Code. Our finding is that 
where a suit could not be brought under 
s. 92, Civil Procedure Code, except upon 


the conditions therein laid down, the provi- 


sions of this section cannot be evaded 
merely by a reference to arbitration upon 
contentions raised in the written state- 
ment and that arbitrators cannot decide 
upon matters’ of public right which the 
law provides shall be brought into issue 
only in a particular mannar. In this case 
the plaintiff in the suit claimed the prop“ 
erty as his own private property and re- 
garding the plaint this was not a suit to 
which s. 92, Civil Procedure Code, appli- 
ed. We are of opinion that the nature of 
the suit is to be determined not by the 
written statement but by the plaint and 
this is the opinion of this Oourt in Mul- 
chand v. Dzvigir Motigir (2). Therefore, 
as this suit was framed, if was not a 
suit under s. 92, Civil Procedure Code, 
because it was a suit # which the plaint- 
iff asked for declaration, injunction and 
possession of a certain Tikana property as 
his own private property. If the suit had 
gone on to the decision by the Court in the 
Ordinary way, no difficulty would have 
arisen, because the Court would either have 
found that the suit property was the 
private property of the plaintiff ‘when 
the Court would have given him the 


(1) 53 ITA 1; 92 Ind. Cas. 833; AIR 1925 P O 293; 
53 C 258; 3 OW N 1%7;49 M L J 812;43 OLd 14; 
24 A L J 13; (1926) M W N 96; 3 Pat. L R 330; 28 
Bom. L R 217; 27 P L R 35 (P 0). , 

(2) 30 S L R104; 105 Ind. Qas. 158; A I R1936 Sind 
179; 9 RS 87. 


104 


‘relief prayed for or the Court would have 
found that it was not the private property 
of the plaintiff when the suit would have 
been dismissed: so that in either case no 
somplication by reason of the provisions 
of s. 92, Civil Procedure Code, would have 
arisen. % 

In this case, however, the suit did not 
go on to decision by the Court but was 
referred to arbitration, and in their award, 
the arbitrators found that the property 
was not the private property of the plaint- 
iff but was a public, charitable and reli- 
gious trust and they have framed ascheme 
for its administration. This award is made 
a decree of the Court and itis quite clear 
to us that this decree of the Court could, 
if the suit had been tried und decided 
by tke Court, only have been passed when 
the suit. had been brought under s. 92, 
Civil Procedure Code, and we cannot per- 
suade ourselves that arbitrators have juris- 
diction to decide on a reference what the 
Court would not have jurisdiction to de- 
cide iteelf. So far, therefore, as the award 
of the arbitrators offends against the pro- 
visions of s. 92, Civil Procedure Code, and 
in effect grants reliefs that could only be 


. = granted in a suit under s. 92, Qivil Pro- 


cedure Code, we think that the award is 
without jurisdiction and that, therefore, it 
must be limited in this case only to the 
declaration that the property is trust pro- 
perty, for this is the only relief which 
could have been awarded if the Court had 
heard and decided the suit and passed the 
decree. We refer to the case in Khursaidi 
Begum v. Secretary of State (3), where it 
was Leld thata suit merely fora decla- 
ration thata trust exists is nota suit 
under s. 92, Civil Procedure Ccde. -So far 
as- the award relates to what is the settle- 
ment of public rights, we consider it to be 
bad and we would refer to the case in 
Muhammad Ibrahim Khan v. Ahmad Said 
Khan (4), where it was held that a trust for 
charitable purposes being a trust of a pub- 
lic character, the right to succeed to the 
trusteeship of sucha trust is uot a right 
which. can be settled by arbitration: a 
Court, therefore, has no jurisdiction to 
entertain an application to file an award in 
such a matter under s. 20, Sch. I, Civil Pro- 
cedure Code, 1908. , 

It appears to us to make little difference 
whether the public righis are determined 
as aresult of their specific inclusion in the 


(3) 5 Pat, 539; 94 Ind. Cas, 433; A I R 1926 Pat. 321; 
7PL T6799, 
(4) 32 A 503; 6 Ind, Cas. 219;7 A LJ 761. 
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terms of a reference or whether they are 
decided by arbitrators upon a reference 
jn asuit the plaint in which’ relates to 
private property: the essential fact, we 
ihink, is thal matters of public rights can- 
not be decided by arbitration. We would 
releralso to the case of Ganoba v. Narain 
(5), where it was held that matters in differ- 
ence between parties to litigation which 
affect private rights only may be referred 
to arbitration, a suit under s. 92, Civil 
Procedure Code, is pot a ‘suit forthe de- 
termination of private rights as between 
the plaintiffs and the defendants and mat- 
ters in difference in sucha suit cannot’ be 
referred to arbitration. Where the law 
has given jurisdiction to determine a mat- 
ter to specific tribunals -only, determina- 
tion of the matter by other tribunals is ex- 
cluded. There remains the question which 
of the provisions of the award mist be- 
set aside. With the assistance-of the learn- 
ed Advocates we have gone through the 
provisions of the award and we .are :of 
opinion, that cerlain parts of the award 
ere severable and donot relate to reliefs 
which could not be granted except in a 
suit brought under the provisions of s. 92. 
For instance, we are of opinion, that a 
sult fora declaration that a certain pro- 
perty is trust property is not within the 
provisions of s. 92, Civil Procedure Oode ; 
therefore, a declaration by arbitrators to 
this effect dces not offend against the law. 
Paragraph 2 of the award should stand to 
the following extent: “The Tikana in suit 
isa religious and charitable property ac- 
quired out of religious funds.” To prevent 
any further misunderstanding, we would 
say that the Tikana in suit must be deemed 
to be the property described in para. 2 
of the plaint, that is to say, the Tikana in 
Old Sukkur well-known as the Tikana of 
Bava Alakhram, which is within the juris- 
diction of this Court and bears City Sur- 
vey;Nos. 1265 and 1266, Ward A. The only 
other provision of the award which can 
stand is para. 19, whichis that each party 
should bear his .own vosts. The rest of 
the award we set aside. So far as costs of 
this application are concerned, we think. 
the proper order is that each party should 
bear his own costs. 


N. Order accordingly. 
(5) AI R 1923 Nag. 112; 72 Ind. Cas. 1O16;6N L J 7. 
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RANGOON HIGH COURT 
Second Oivil Appeal 105 of 1936 
December 22, 1936 . 
Mya Bo anp MAOKRNEY, JJ. 
MAUNG TUN THEIN—APPELLANT 
VETSUS 
MAUNG SIN AND OTABRS— 
RESPONDENTS 
Limitation Act (IX of 1908), 3. 22—Amendment 
of -plaini—Addition of necessary parties—Whether 
dates back to date of original plaint-—Order to im- 
plead necessary parties—Addition after limitation— 
Suit, if becomes barred. 


Where amendment of the plaint has been ordered, ` 


the amendment will not relate back tothe date of 
the original plaint, in cases where to do so would 
be to deprive any defendants of a right under the 


Limitation Act, whichhad accrued to them owing 
tothe default of the plaintiff. 
` In asuitunder O XXI, r. 63, Civil Procedure 


Code, the decree-holder failedto implead the judg- 
ment-debtors as parties ndin appeal tothe High 
Court, the suit was remanded for disposal in’ ac- 
cordance: with-law, that is to say, by adding the 
judgment-debtors as defendants in the suit by 
obtaining the permission of the Courtto bring the 
` suit and-by following the provisions of O I, r. 8. 
At the time they were joined as parties, limitation 
for-suit against them had expired and they objected 
- to‘their being impleaded : 
- Held, that the order of the High Court only meant 
that the suit could not be effective unless the 
jadgment-debtors were made parties, and if the 
suit could not be effective without them, as they 
„were not made parties within limitation, the suit 
failed, Guruvayya Gouda v. Dattatraya Anant (3) 
. relied on. l 
S. O. A. against the decree of the 
District Court, Bassein, in Civil Appeal 
No. 29 of 1935. 
Mr. E. Maung, for the Appellant. 
Maa K. C. Sanyal, for Respondent 
O. l. 


Mackney, J.—The suit from which this 
appeal arises was instituted in the Sub- 
Divisional Court of Kyonpyaw, Bassein 
District on April 28, 1933, by the respon- 
dent, KoMaung Sin. Ko Maung Sin had 
obtained a decree against his judgment- 
debtors, U Tok and Daw Shin,,respondents 
Nos. 2 and 3 in this appeal, and ia pur- 
- suance thereof had attucned the properly 
that is the subject of this sait. The ap- 
pellant Maung Tun Thein applied to the 
Court to remove the attachment and the 
attachment was removed on or about 
March 28, 1933. Ko Maung Sin maintained 
that the registered deeds relied upon by 
Maung Tun Thein were sham and void 
executed without consideration in order to 
defeat and delay the claims of the credi- 
tors of U Tok and Daw Shin. He, there- 
fore, filed this suit under O. XXI, r. 63, 
Oivil Procedure Code, and prayed for a 
declaration that the property was still the 
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property of U Tok and Daw Shin and 
was liable to be attached and sold in 
execution of decree against them. To this 
suit he made only Maung Tun Thein a 
defendant. The Sub-Divisional Court 
decreed his suit, whereupon Maung Tun 


' Thein appealed to the District Court of 


Bassein, but his appeal was dismissed. He 
then appealed to this Court and his appeal 
was dealt with in Oivil Second Appeal 
No. 86 of 1934 Maung Tun Thein v. 
Maung Sin (1). The appeal was heard by 
Dunkley, J. who held that whilst the suit 
lay under O. XXI, r. 68, Civil Procedure 
Code, yet having regard to the provisions 
of s. 53, Transfer of Property Act, it was 
necessary for the plaintiff not-only to 
bring his suit in the form of a repre- 
sentative suit on behalf of or for the 
benefit of all the creditors, of the transferor, 
which he had done, but he must comply 
with the provisions of O. I, r. 8, Civil Pro- 
cedure Code, and he must make not only 
the transferee but also the judgment-deb- 
tors, defendants, they being necessary 


defendants in such a suit. The appeal 


was, therefore, allowed, the judgments and 
decrees of the Sub-Divisional Court and the 
District Court on appeal were set aside 
and the suit was remanded to the Sub- 
Divisional Oourt of Kyonpyaw for disposal 
in accordance with law, that is to say, the 
judgment-debtors must be added as defen- 
dants in the suit, the permission of the 
Court to bring the suit must be obtained 
and the provisions of O. I, r. 8, Civil Pro- 
cedure Oode, must be followed. In com- 
pliance therewith Ko Maung Sin amended 
his plaint so as to include U Tok and 
Daw Shin as tranferors and the Court fol- 
lowed the procedure laid down in O. I, r, 8. 
However, the defendants now pleaded that 
the suit was time-barred having been 
brought after the lapse of a year from the 
date of the order removing the attachment. 
Thé Sub-Divisional Court rejected this 
plea on the ground that Art. 120, Limita- 
tion Act, was applicable inasmuch as to 
some extent the suit was governed by s. 53, 
Transfer of Property Act. In the end, it 
came tothe same conclusion as it had on 
the previous occasion and made a declara- 
tion that ihe properties were liable to be 
attached and sold in execution of the 
decree against U Tok and Daw Shin. On 
appeal to the District Court Maung Tun 
Thein again urged that the suit was barred 
by’ limitation and he also attacked the 


(1) 153 Ind, Cas. 942; ATR 1934 Rang, 332; 12 R 
670; 7 R Rang. 238, 
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decision of the lower Court on the facts. 
The learned District Judge was of the 
opinion that Art. 120, Limitation Act, 
applied and he dismissed tke appeal. 
Maung Tun Thein then appealed to this 
Court against the decisions of Sub-Divi- 
sional Court and of the District Court. 

The appeal came before Baguley, J. for 
hearing. In an order, dated August 20, 
1936, he pointed out that a Bench of this 
Court, of which he was a member, had 
already questioned the correctness of a 
portion of the ruling of Dunkley, J. in 
the previous appeal in this case. As he 
was of the opinion that the suit was 
brought under O. XXI, r. 63, Oivil Pro- 
cedure Code, and that, therefore, the period 
of limitation was one year, it followed 
that as U Tok and Daw Shin were not 
added as parties until more than a year 
after the passing of the order removing the 
attachment, it was clear that this appeal 
must succeed if he were to agree with 
what was done in the former appeal in 
this Court. Inasmuch, however, ashe did 


not agree with the order passed in that - 


appeal, which, as it was pointed out in 
Asgar Ali v. C. V. R. M. Firm (2), is 
directly opposed to an unreported Bench 
ruling ofthis Court in Second Appeal No. 
914 of 1932 Amir Khatoon v. Abdul Jabber 
he felt himself in a difficulty. If he were 
to follow the decisions of these Benches, 
he would, in effect, be sitting in appeal 
upon Judge cof this Court sitting singly, 
which he felt he had no power to do. 
If the case were laid before an ordinary 
Bench, he thought that it would be quite 
possible for the Bench to overrule; (as 
opposed to dissenting from), the judgment 
in the previous appeal. He, therefore, 
recorded his opinion that the appeal should 
be taken up by a Bench. It was in 
these circumstances that the case came 
before us. 

As I have already remarked, none of the 
parties preferred an appeal against the 
order passed in Civil Second Appeal 
No. 86 of 1934. On the contrary this 
ruling was accepted. It appears to me, 
therefore, that the parties are bound there- 
by and cannot now dispute the correct- 
ness of that decision. It was then ruled 
that the judgment-debtors, U Tok and 
Daw Shin, were necessary parties to the 
suit. There can be only one meaning to 
this expression and that is that the suit 
could not be effective unless these persons 

(2) 14 R81; 161 Ind, Oas. 887; A I R 1936 Rang. 
117; 8R Rang, 522. 
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were parties. It appears to me hat it is 
not now open to us to review that deci- 
sion. The opportunity for disputing this 
decision had long passed by. The parties 
accepted it and are bound byit and none 
of them can now be heard against it. It 
may be, as indeed it seems to me to be, 
that the decision in such a suit as the 
present that the judgment-debtors -are 
necessary parties is one that needs further 
consideration: but this is not the place to 
give it. 

If then the suit could not be effective 

unless the judgment-debtors were joined, 
and if they have been joined only after the - 
period of limitation for such a suit against 
them had expired, then the suit itself is 
barred by limitation. Section 22, Limita- 
tion Act, lays down that: 
_“Where, after the institution of a suit, a new 
plaintiff or defendant is substituted or added, the 
suit shall, as regards him, be deemed to have bsen 
institued when he was so made a party.” 

If then the suit is barred by limitation 
as regards the judgment debtors, it must 
fail inasmuch asit has been held that it 
cannot be effective unless they are parties. 
It was argued before us that in some cases 
it has been held that where amendment 
of the’plaint has been ordered, the amend- 
ment isto relate back to the date of the 
original plaint, but so far as [am aware, 
it has never been so held in cases where 
to do so would be to deprive any defen- 
dants of aright under the Limitation Act 
which had accrued to them owing to the 
default of the plaintiff. It might be that 
if U Tok and Daw Shin were not neces- 
sary parties to the suit but were merely 
joined for the purpose of ensuring a com- 
plete adjudication of the matter in issue 
and to avoid further litigation, then this 
suit could be held not to be barred by 
limitation, that isto say, if the suit could 
at all be effective without their presence, 
then clearly. it could not be held to be 
barred by limitation because in their cases 
the period between which such a suit should 
be brought had already expired; see Guru- 
vayya Gouda v. Dattatraya Anant (3). - 

It has to be considered whether this 
Court by issuing a direction that the suit 
be remanded tothe trial Court for disposal 
in accordance with law, that is, that the 
judgment-debtors must be added as defen- 
dants in the suit, had in fact held that the 
suit as against the judgment-debtors was 
not barred by limitation, the amendment 
of the plaint being considered to relate 
back to the date of the filing of the 

(3) 28 B11; 5 Bom. LRSL8. 
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original pl@int. It appears to me that 
this is not the correct way- in which to 
read the order of the Court. The effect of 
that order was that the suit could not be 
effective unless the judgment-debtors were 
defendants and the plaintiff, in order that 
the suit must be successful, must have 
them as defendants, busi there was no 
decision either express cr implied as to 
whether it was still open to the plaintiff 
to do this. It could only properly be 
considered whether the plaintiff could 
escape the law of limitation when he 
brought the judgment-debtors into the suit. 
I do not read the order of this Court as 
implying that the suit was still maintain- 
able against the judgment-deb‘ors. I am 
of the opinion that the direction to join 
the judgment debtors is not to be inter- 
preted as meaning that in spite of anv 
objection which the judgment- debtors could 
raise on the ground of limitation, on their 
being joined, the suit was necessarily 
maintainable. It may be no'ed that the 
judgment-debtors were, of course, not par- 
ties to the previous appeal and the earliest 
moment at which they could make an 
objection to the amendment of the plaint 
joining them as defendants was on the 
presentation of the amended plaint to the 
trial Court and they did cn their appear- 
ance so object. I must hold that the order 
of this Court did not necessarily allow the 
amendment but it directed that it should 
e offered with the implication that it 
should be considered without prejudicing 
any defence which the new defendants 
might be able to raise. There can be no 
possible doubt that in fact the period of 
limitation in regard to these two defen- 
dants had expired and in accordance with 
the decision of this Court in Civil Second 
Appeal No. 36 of 1934, they being neces- 
sary parties to the suit, thatis to say, the 
suit not being effective unless they were 
made parties to the suit, the suit must fail. 
This appeal must, therefore, be allowed, the 
decrees of the lower QOourts set aside and 
the first respondent's suif dismissed with 
costs throughout. 

Mya Bu, J.—I concur. 

N, Appeal allowed, 
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MADRAS HIGH COURT 
Civil Appeal No. 132 of 1931 
January 7, 1937 
. VARADACHARIAR AND KING, JJ. 
KOTIKELAPUDI VENKATRAMAYYA 
—PLAINTIFE—ÅPPELLANT 
VETSUS 
DIGAVALLI SESHAMMA. AND otazes 


~~ DEFENDANTS—RESPONDENTS 

Hindu Law—Joint family—Nucleus of ancestral 
property proved—Presumption, extent of —Proof that 
subsequent acquisitions are traceable to nucleus— 
Necessity of—Conduct of person claiming  title~ 
Significance of —Evidence Act (I of 1872), ss. 32 (7}, 
13 (a)—Statements of facts in will—Admissibili- 
ty. 
g party alleging that property held byan indivi- 
dual member of a joint family is family property 
must show thatthe family was possessed of some 
property with the aid of which the property in ques- 
tion could have been acquired, It is only after this 
is shown that the onus shifts tothe party alleging 
self-acquisition to affirmatively make out that the 
property was acquired without any aid from the 
family estate. Thestatement that where it is prover 
or admitted as to a Hindu family that it possesses 
joint property, the presumption of lawis that all the 
property of which it is possessed is joint and that if 
any member claims any portion of the property as 
hisseparate property, the burden lies upon him to 
show that it was acquired by him ina circumstances 
which would constitute his separate property, is 
too broad a statement of the presumption and has to 
be stated with some further limitations and qualifi- 
cations Sankaranarayana Mudaliar v. Tangaratna 
Mudaliar (2), relied on. [p. 110, col 2.] 

Where a person claims title to certain properties as 
joint properties and relies on the presumption of 
acquisitions arising out of some nucleus of ancestral 
preperty, his conduct is of significance, and even if 
it should beassumed that the plaintiff is entitled to 
invoke some presumption of Hindu Lew in his favour, 
the weight of such presumption and the nature of the 
evidence required to rebut the same will vary accord- 
ing to the circumstances of each oase, and the stale 
nature of the plaintiff's claim must certainly count 
against him, 

Statemente of facts in a will must come under cl. (7) 
of s. 32 of the Evidence Act, but they will be ad- 
missible only ifthey are statements of relevant facts 
and are contained in documents relating to transac- 
tion mentioned in s. 18, cl. (a). But statements of 
that kind will, of course, justify scrutiny inthe light 
of the other evidencs in the case because they are self- 
serviag; but that is different from saying that they 
are inadmissible in evidence. Tottampudt Venkata- 
rathnam v., Toltempudt Seshamma (6), distinguish- 
ed. [p. 112, cols. 1 & 2.] 

O. A. against the decree of the Court of 
the Subordinate Judge of Kurnoolin O. S. 
No. 3 of 1928. . 

Messrs. N. A. Krishna Iyer and W. 
Kothanaramayya, for the Appellants. - 

Mr. P. Satyanarayana Rao, for the Res- 


pondents. 


Varadachariar, J.—The appellant insti- 
tuted the suit on the footing that he had be- 
come entitled tothe suit properties by the rule 
of survivorship, on the death of his uncle, one 
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Subbaravudu, in July 3919. Subbarayudu 
left a will Ex. XVII, dated July 18, 1913, 
and defendants Nos. 1 to 6 claim as legatees 
under that will. Questions were raised in 
the lower Oourt as to the genuniness of this 
will and after elaborate trial, the learn- 
ed Subordinate Judge found that the will 
was genuine; but as the plaintiff's claim by 
survivorship, if well founded, would by it- 
self suffice to defeat the operation of the will 
even if it.were true, his learned Counsel 
here did not attack the lower Court's find- 
ing on the question of the genuineness’ of 
the will dnd confined his arguments to the 
plaintiffs claim under the rules of survi- 
vorship. © 

The question argued before us is sub- 
stantially that raised by the 4th issue in 
the case. The latter part of that issue re- 
lated to a contention that even if the suit 
properties were in any sense and to any 
extent the self-acquired properties of Sub- 
harayudu, he had thrown them into the 
common stock and thereby made them joint 
properties. This aspect of the matter has 
not pressed before us. On behalf of the 
appellant Kothandaramayya’s main argu- 
ment was that ata time when the plaint- 
iff was only an infant, Subbarayudu must 
on the death of the plaintiff's father have 
come into possession not merely of the 5 
acres of ancestral lands admittedly belong- 
ing to the family in their native village 
but also of a substantial sum of cash 
which must have formed a nucleus for 
Subbarayudu’s subsequent earnings. In the 
lower Court, an argument seems to have 
been advanced to the effect that even the 
income from the family lands in the village 
could have been substantial, but the learned 
Subordinate Judge has found that the lands 
did not yield anything more than a few 
rupees in those days and even these few 
rupees were not shown to have come into 
the hands of Subbararayudu at any time, 
as he was serving as a public servant 
in a Place far away from his native vil- 
lage. This part of the lower Court’s find- 
ing has not been challenged before us 
either. . 

The story sought to be developed on the 
plaintiff's side in the course of the evidence 
was that about the time of the plaintiff's 
father’s death, i.e. in 1876, some amount, 
put by one witness at about Rs. 1,600 and 
by another witness at about Rs. 5,000 
stood in deposit in the plaintiff's father’s 
name with a merchant of Cocoanada known 
as Chinna Gopalam and that some years 
after the plaintiff's father’s death this amount 
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was withdrawn by Subbaray@du. It is 
contended that the evidence of respondents 
Nos. 1 to 3 read in the light of Ex. D 
clearly extablished: this fact of the story. 
It may be conceded that if it is proved that 
this sum of Rs. 5,000 or any similar amount 
stood in deposit in Somaraju’s name at 
about 1876 and came into Subbarayudu’s 
hands after Somaraju's death, it will be a 
very important circumstance sufficient to 
throw upon Subbarayadu and those claim- 
ing under him the onus of proving that 
Subbarayudu’s subsequent acquisitions are 
not traceable to that fund and have not 
been mixed with that fund. Attention 
has, therefore, been directed to a critical 
examination of this part of the plaintiff's 
story. : 
At the outset, it seems to us that the 
learned Subordinate Judge was justified 
in lookieg upon this part of the story with 
great suspicion, because it was not sug- 
gested even in the rejoinder statement 
filed by the plaintif on August 24, 1936. 
It seems to us that the lower Court rightly 
suggested that this part of the story must be 
an afterthought suggested by Ex. D which 
is a letter purporting to have been set 
to Subarayudu in November, 1884, where- 
in reference is made by Chinna Gopalam 
to some deposit standing with him in 
Subbarayudu’s name and asking him for 
directing as to its disposal. 

We may mention in passing that an 
attempt was made in the lower Court: 
to lead further documentary evidence in. 
support of this deposit by examining 
Chinna Gopalam’s son, but as the witness 
was nctable to appear before the lower 
Court and a commission for his examina- 
tion was dismissed as made too late, that 
part of the evidence is not on record. In 
the interests of justice, nowever, we have 
looked into the matter to see what was 
attempted to be proved through that wit- 
ness It is made clear by the affidavit 
filed by that witness, in connection with 
the evidence proposed to be given by him, 
that all that the materials in his possession 
could prove was that in June 1885 there 
stood in deposit with his father to the 
credit of Subbarayudu a sum of Rs, 3,000 
and that after one or two withdrawals this 
account was finally closed in September 
1885. For the purpose of this appeal, we are 
willing to take these facts as proved but we 
do not think these facts by themselves will 
advance the plaintiff's case very far. If we 
could believe the positive evidence adduced 
by the plaintiff through P. Ws. Nos, 1 
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.to 3 the ‘position would no doubt be better 
but we ane satisfied that their evidence 
is not reliable. 

Plaintiff Witness No. 1 on his own state- 
ment, not likley to have been more than 
15 or 16 at the time of the alleged conver- 
sation which he says he heard taking 
place between Gopalam and Somaraju, and 
We are not impressed with the reason 
which he gave for his having been present 
in Somaraju's house at the time of the 
alleged conversation; and his story as ta 
the later conversation in 1883 or 1884 be- 
tween Subbarayudu and the plafntui’s 
inother at which it is said that Subbarayudu 
asked the plaintiff's mother’s permission to 
withdraw this amount is even less convince- 
ing. The same remark applies to P. W. 

No. 3. One cannot help feeling a suspi- 
cion that his services had been availed of 
in this case merely hecause he was prob- 
ably the son of a clerk of Chinna Gopalam. 

“On his own evidence, he must have been 

a student reading in school at the time 
of the conversation that he purports to 
speak to between Somaraju and Chinna 
Gopalam and later on between Subbarayudu 
and Chinna Gopalam’s clerk. ‘No probabi- 
lities appear in favour of his having been 
present at the time of the alleged conver 
sation. Plaintiff Witness No. 2 who says he 
was a pial-school teacher in the pial at- 
tached to the house in which Somaraju 
was living just at the-time of his death, 

would not even commit himself to any 
definite statement as to his age coming 

from a Brahmin who claims to have been 

a, pial-school teacher forthe best part of 

his life, it isnot easy to believe the state- 

ment that he does not know the year of 
his birth. When the value of his evidence 
turns upon his age at the time of the 
alleged conversation and the likelihood or 
` probability of his having attended to it, 

“jtis not, in our opinion, safe to act upon 

‘the evidence of a person who on his mere 
estimate might have been 20 or 21 at the 

time but who would not permit his esti- 

` mate to be canvassed by giving some more 
details as the date of his birth and his 
age. There is also the circumstance that 

‘according to the story of some of 

these witnesses and the plaintiff's pre- 

‘sent story the plaintif knew many 
years ago of these conversations and of the 

fact of this deposit though not all the 

details relating to the amount thereof. If 
that part of ns case is true, it is difficult 
to believe that the plaintiff. would not have 
put it atthe forefront of his case. In view 
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of his omission to disclose it till a very 
last stage, we are unable to attach any 
importance to the story related by P, W. 
Nos. 1 to 3. 

Failing credible positive testimony on 
the point, Mr. Kothandaramayya next falls 
back upon two lines of argument. As a 
matter of evidence and probabilities, Mr. 
Kothandaramayya contends that the deposit 
which is shown to have existed with Chinna 
Gopalam in 1884 as per Ex.D could not 
have been made by Subbarayudu from any 
funds of his own and he, therefore, asks 
us to infer that it must have been of funds 
derived either from his father or from his 
brother or at least a part of the same must 
have come from them. When we remember 
the relative positions of the father and the 
brother of Subbarasudu on the one side 
and of Subbarayudu himself on the other, 
we are not able to accept this contention. 
Eliminating the nominal income derived 
from the ancestral immovable property, the 
utmost that could be said to have been 
shown by the evidence as to the position of 
Subbarayudu’s father is that he waa a 


village school master earning Rs. 10 or 12a 


month and in view of the needs and ex- 
penses of his family and the marriages 
that he had to celebrate, the learned Sub- 
ordinate Judge was justified in the con- 
clusion at which he had arrived that he 
could hardly have conributed in any 
degree to whatever might have been de- 
posited in Subbarayudu's name with Chirna 
Gopalam. Even as regards Somaraju, the 
indisputable documentary evidence in the 
case shows that the maximum salary that 


he drew at the time of his death was only 
_Rs. 30 per mensem and he died in 1876 


comparatively at an early age. On the 
other hand, Subbarayudu was drawing at 
least Rs. 70 per mensem in 1876, Rs. 150 
per mensem in 1878 and Rs. 200 per mensem 


from 1881 to 1833. In this state of facts, 


there is no justification for thinking that 
a sum of Rs. 3,000 deposited in Subbara- 
yudu's name with Chinna Gopalam in 1884 
could not have come from Subbarayudu’s 
own earnings, If Chinna Gopalam’s account 


‘books prior to 1884 could be made avail- 


able, it would certainly have been very 
useful to establish the truth but unfortu- 
nately Chinna Gopalam’s son in his affida- 
vit precludes all further investigation into 
that matter by a statement that the prior 
accounts have been thrown into the sea. 
Seme reliance was placed on behalf of 
the appellant upon the account that Sub- 
barayudu had. with P. W. No. 16's family 
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and P. W.No.15 the clerk of that family 
was examined at very great length with 
` reference to the accounts of P. W. No. 16's 
family to show the transaction that Subba- 
rayudu had with P. W. No. 16’s family. We 
- do not think that part of the evidence is of 
any value for the case at all, It is true 
that after 1890 Subbarayudu was frequently 
depositing moneys with that family and 
drawing moneys from that account. Prior 
to 1890, his dealings with that family were 
cnly occasional purchases of jewels on 
credit. It is argued by Mr. Kothanda- 
ramayya that from this we ought to infer 
that Subbarayudu had no moneys to deposit 
at ull or about that time and this argument 
is sought to be supported by a statement in 
the deposition of P, W. No. 15 of what Sub- 


barayudu is said to have told the witness in ` 


the course of a conversation, namely, that 
before he become the Deputy Collector of 
Adoni (about 1891), Subbarayudu was not 
in a position to save anything at al. Tak- 
ing that Statement to be true, we do not 
think it proves much. The witness himself 
says that Subbarayudu made a-reservation 
in respect cf moneys that he spent on marri- 
ages and so on. It is admitted by the 
plaintiff that in 1883 or 1884, Subbarayudu 
spent’ Rs. 7,000 or Rs. 8,000 on the marriage 
of his daughter and the Upanayanam of 
the plaintiff. We have already referred to 
the sources availble to Subbarayudu for 
putting by moneys required for the purpose 
of a function like that and we do not think 
the statement of P. W. No. 15 supports 
the argument that Subbarayudu could not 
have made the deposit with Chinna Gopalam 
from out of his earnings. 

It is next said that the evidence estab- 
lishes that Subbarayudu was a man of 
expensive habits. But the evidence also 
shows that in spite of his expensive habits 
he did save very considerable sum. But 
there is no reason for presuming that the 
expensive habits came into vogue in the 
earlier years of his service. As we have 
already observed, the very fact that he 
was able to spend Rs. 7,000 or Rs. 8,000 on 
marriages is an indication that he must 
have been prudent enough to put by 
some amounts towards meeting the expenses 
of that function, 

It was next argued asa matter of law 
that it was for the defendants to prove 
positively that the amount that stood in 
Subbarayudu’s credit with Chinna Gopalam 
in 1884 was his separate property and did 
not constitute joint family property. Re- 
liance was placed in this connection upon 
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the statement in Sir Mulla’s Hindu Law 
s. 233 tothe effect that where ft is proved 
or admitted as to a Hindu family that it 
possesses joint property, the presumption 
of lawisthat all the property of which it 
is possessed is joint and that if any mem- 
ber claims any portion of the property as 
his separate property, the burden lies upon 
him to show that it was acquired by him 
in circumstances which would constitute it 
his separate property. There are no doubt 


- observations of this tenor in some of the 


reported cases, but with all respect we think 
that this is Loo broad a statement of the 
presumption. In a line of cases in this 
Court beginning with Narayana Rao v. 
Venkatakrishna Rav (1), it has been recog- 


‘nised that the presumption has to be stated 


with some further limitations and qualifica- 
tions. Many of the cases bearing upon 
that point have been referred to in the 
judgment of Ananthakrishna Ayyar, J., in 
Sankaranarayana Mudaltar v. Tangaraina 
Mudaliar ‘2) where the learned Judge 
points out that a party alleging that pro- 
perty held by an individual member ofa 
joint family is family property must show 
that the family was possessed of some pro- 
perty with the aid of which the property in 
question could have been acquired. The 
learned Judge takes care to add that itis 
only after this is shown that the onus shifts 
to the party alleging self-acquisition to 
affirmatively make out that the property was 


‘acquired without any aid from the family 


estate. To the cases cited in this judgment 
we may also and Satchidanandan v. Subba- 
An observation of Beaman, J- in 
Karsandas Dharamsy v.Gangabai (4) would 
seem to sound the other way, but, the 
learned Judge himself stated the proposi- 
tion in more guarded terms in Dwarka- 
prasad v. Jamnadas (5). We notice that 
none of the later Madras cases has been 
referred to in Sir D. F. Mulla’s book in this 
context. As we have already pointed out, 
no serious attempt has been made to show 
that Subbarayudu’s deposit with Chinna 
Gopalam in 1884 or any ofthe Subbara- 
yudu's subsequent acquisitions could have 
reasonably come out of the ancestral lands. 

Reference was next made to certain 
entries in the accounts of P. W. No. 16's 
family relating to some Savings Bank de- 
posit in the plaintiff's name of a sum of 


(1) 27 ML J 677; 26 Ind. Cas, 33. 

(2) A I R1930 Mad. 662; 126 Ind. Oas. 609; Ind. Rul. 
(1930) Mad. 881. 

(3) (1930) M W N 1016. 
- (4) 32 B 479 at p 492, 

(5) 13 Bom. L R 133 at p 135; 9 Ind, Oas. 948, 
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Rs. 600 amd odd and a story was built with 
reference thereto that it represented certain 
moneys given for the plaintiff's benefit into 
the hands of Subbarayudu by the plaintiff s 
aunt, the moneys having come into her 
hands partly from her father and partly 
from presents given to the plaintiff at the 
time of his Upanayanam. We are not im- 
pressed with the evidence relating to tbis 
part of the story. There is no doubt a 
statement in Ex. DDDDD that that amount 
was withdrawn from a Savings Bank 
account that stood in the plaintiffs 
name. But in view of the indications 
appearing from the evidence that Sub- 
barayudu made deposits in the names of 
of various people, this by itself cannot be 


made much of when we find that the amount, 


so withdrawn is subsequently taken into an 
account standing in the name of Sub- 
burayadu’s wife. It is also important to 
remember the time at which this transac- 
tion is said to have taken place. It was 
‘just about the time when the plaintiff 
had applied to Subbarayudu for some 
‘money stating that he was pressed by 
debts and the plaintiff edmits that Sub- 
barayudu did nct pay him more than 
Rts, 25 at the time and that the plaintiff 
had to discharge his debts by the sale of 
his concubine’s jewels. Ifin circumstances 
of that kind Subbarayudu admitted to 
the plaintiff that he had with himself 
Rs. 600 and odd belonging to the plaintiff 
and the plaintiff was asked to fill in the 
withdrawal form to enable Subbarayudu 
to withdraw that amount, if is scarcely 
likely that the -plaintiff would have quietly 
taken Subbarayudu’s refusal to hold him 
at that time. l 

The conduct of the plaintiff seems to 
us to a matter of some significance in this 
cate, not merely at ihat particular time 
in connection with the particular item but 
' with reference to the case generally. Even 
if it should be assumed that the plaintiff 
is entitled toinvcke scme presumption of 
Hindu Law in his favour, the weight of 
such presumption and the nature of the 
evidence required to rebut the same will 
vary according to the circumstances of 
each case; and the stale nature of the 
plaintifi’s claim must certainly count 
against him. This suit has been filed just 

on the last day of the expiry of the 12 
- years’ period after Subbarayudu’s death. 
The dact that the plaintiff is suing 
as a pauper is a double-edged circum- 
stance, Poverly may no doubt be a justifi- 
able explanation in certain circumstances 
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but suing as a pauper equally suggests 
that this is a mere speculative suit which 
the provisions of the law relating to 
pauper suits sometimes encourage. The 
conduct of the plaintiff durimmg Sub- 
barayudu's time is of even greater signifi- 
cance. If during the best part of Sub- 
barayudu’s time, he had treated the plaint- 
iff as one having any legal rights tothe 
properties in his possession, the plaintiff 
might well claim that there was 
no occasion for him to go to a Court of 
law, But the plaintiff's evidence makes it 
clear that Subbarayudu never countenanced 
any such claim. For many years, the 
plaintiff was admittedly out of favour with 
Subbazayudu. On more than one occasion 
he applied to Subbarayudu in very sub- 
missive terms for help and Subbarayudu 
did not accede to his request. It is, there- 
fore, not the case of a person who had 
been treated as a co-parcener but of one 
whose claims have never been re- 
cognised. 


In those circumstances, even if the plaint- 
if could invoke presumptions in his fovour, 
it will be too much to expect from Sub: 
barayudu's representatives any more positive 
evidence than they have found it possible 
to produce inthis case. The learned Sub- 
ordinate Judge also points out that by 
reason Of the plaintiff's delay in institu- 
ting this suit for so many years even 
after Subbarayudu’s death, many other 
persons who could have given useful evi- 
dence on points material to the case have 
also died. 


We may refer in this connection to the 
objection, taken on behalf of the appellant, 
to the use made by the lower Court of 
the statements contained in Subbarayudu’s 
will. Relying upon the judgment of 
Sundaram Chettiar, J. in Satchidanandan 
v. Subbarazu (3), the learned Subordinate 
Judge has treated certain statements in 
Subbarayudu’s will as relevant evidence. 
Before us, Mr. Kothandaramayya has ques- 
tioned this view and he relied in support 
of this argument upon the observations in 
Toittampudi Venkatarathnam vV. Tottampudi 
Seshamma (6). Sundaram Chettiar, J. was 
prepared to go so far as to think that 
the observation in J'ottampudi Venkatara- 
thnam v. Tottampudi Seshamma (6), as to 
the inadmissibility of such statements should 
not be regarded as good law after the 
judgment of the Privy Council in Muddana 


(6) 27 M 228, 
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Virayya v, Muddana Adenna (7). We do 
not think it necessary to go so far as 
that. Statements of facts in a will like 
that of Subbarayudu must some unner 
-¢l. (7) of, s. 32° of the Evidence Act, but 
in this view they will be admissible only 
if they are statements of relevant fact and 
are contained in documents relating to 
transaction mentioned in s. 13, cl. (a). The 
observation mm Tottampudt Venkatarathnam 


v. Tottampudi Seshamma (6), is distinguish- 


able, as the statements then in question 
could hardly be described as statements 
of fact. The will there in question con- 
tained a bald statement that three-fourths 
of the properties dealt with thereby were 
the self-acquired properties of the testator. 
As pointed out in the judgment, it was 
fairly clear from the evidence that the 
testator had acquired the properties by 
developing his -original properties. The 
learned Judges accordingly observe that 
it was merely a statement of the belief of 
the testator, honest though it might be, 
that the property thus acquired by him 
was his. self acquired property. The judg- 
ment of the lower Court, as stated in 
„the report of that case, emphasises the 
distinction recognised in Patel Vandravam 
Je Kisan v. Patel Manilal Chunilal 
(8), between a statement relating to a 
relevant fact and a statement in respect 
of a fact in issue, for the puropose of 
admissibility under s. 32, cl. (7). Whether 
the learned Judges meant to adopt that 
distinction or they were of opinion that 
the statement in the will then in question 
was nota statement of fact but merely a 
statement of opinion, it is nob easy to say, 
because their observations upon this point 
are contained in a single sentence. But 
either of those grounds would suffice to 
distinguish that case from one like the 
present. We may also add that as early 
as in Nallasiva Mudaliar v. Ravan Bibi 
(9), statements similar to {hose now in 
question, contained in a mortgage-deed 
were held admissible under s. 32, cl. (7). 
See also Nagammal v. Sankarappa Naidu 
(10), Appasami Pillar v. Ramu Thevar 
(11); and Hurronath Mullick v. ee 
: 121 Ind. Cas, 205; A 4! 

B a Bul (1930) PO 29:31 LW 176. 32 Bom. LR 
499: 51O L J 136: (1930) M W N 60 (P O). 


5 B565. 
Z ot MW N 560; 70 Ind. Cas, 389; 14 L W 
3 


27. 
54 M 576; 131 Ind. Cas. 9, A I R1931 Mad. 
oni; 38 L W 269;Ind. Rul (1931) Mad. 473; (1931) M 
+ 501, 61 M Ld 19. 
va M L J-887; 136 Ind. Cas. 310; 34 L W 776; 
A I R1932 Mad. 267; Ind. Rul. (1932) Mad, 292. 
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Mullick (12). Mr. Kothandaramayya drew 
our attention to an observation of the 
Privy Council in Nalam Pattabirama Rao 
v. Narayanamoothy (13), where their Lord- 
ships treated statement in a will as irrelev- 
ant. No reference is made in that judg- 
ment tos. 32 apparently because the slate- 
ment there could not be said to have 
been made in documents of the kind 
described in cl. 7, that is a docament 
relating to a transaction falling under 
s. 13, c). (a). Weare accordingly of Opinion 
that stalements of facts contained in 
Subbarayudu’s will were rightly held hy’ 
the lower Court to be admissible in evid- 
ence. Statements of that kind will, of course, 
justify seratiny in the light of the cther 
evidence in the case because they dre 
self-serving; but that is different from say- 
ing that they are inadmissible in evi- 
dence. 

In the present case, the facts establish- 
ed by the evidence on the one side or 
the other substantially go to corroborate 
the truth of the statements in the will, 
we may, therefore, safely accept those 
statements so far as they go as sub- 
Stantially correct, though Mr. Kothanda- 
ramayya is right in saying that these 
statements throw no light upon the characier 
of the deposit made by Subbarayudu with 
Chinna Gopalam. 

An argument was fairly suggested that 
Subbsrayudu was educated at the expnese 
of his paternal uncle Sriramulu and that 
the circumstance was sufficient to attract 
the operation of the rule relating to the 
partibility even of gains made by learning 
thus acquired. There is very little proof 
of Subbarayudu having been educated at 
Sriramulu’s expense. We do not think. 
Exs. A and B serve to establish that- fact. 
On the other hand, even apart from the 
recitals in the will, there is a substantial 
volume of positive evidence that Sub- 
barayudu was educated by his paternal 
aunt's husband. itven assuming for the 
sake”°of argument that he received help 
from Sriramulu, it would not be of much 
use to the plaintiffs case because the evi- 
dence is more in favour of the view that 
Sriramulu wasa divided uncle though it 
does not clearly appear when he became 
divided. Again on the plaintiff's own 
showing Sriramulu was having a lucrative 
practice asa Vakilandif Subbarayulu had 
really been educated out of Sriramulu’'s 


(12) 10 B L R 263. 
(13) 15 L W 404; 100 Ind, Cas. 835; 


26 0 W N 273; 
AIR 1926 P O 102 (P 0), l 
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earnings as a Vakil that would not suffice 
to imprese Subbarayudu's earnings with 
the character of joint property. In this 
view 1b 18 unnecessary to consider Mr. 
Kothandaramayya’s argument as to whe- 
ther Subbarayudu's education was an 
education of a ‘special’ kind 
yon the meaning of the rule of the Hindu 
aw. 

The appeal accordingly fails and is 
dismissed with costs. The appellant’ will 
pay the court-fee payable to Government 
on the Memorandum of Appeal. 


A-N. Appeal dismissed, 
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ALLAHABAD HIGH COURT 
Civil Revision No. 423 of 1936 
Mareh 3, 1937 
Niamat ULLAS, J. 
Musammat PHUL MATI DEVI—~Apeticant 
VETSUS 

Lala LILA DHAR AND otaes—OpposITE 

Tid i PARTIES. 

s £. Agriculturists’ Relief Act (XXVII of 1934 

ss. 2 (2) (a), (a), (Ð, e 
cis. (a), (d), t) and (8), whether should be consiuered as 
holding land though it is in occupation of thekadar 
or tenont — Both, whether agriculturists —. Person. 
borrowing under pro-note on July 2, 1928 with in- 
terest at ke. 1-8 per cent. per month—Promisor writing 
letter acknowledging sum due on June 22, 1931 and: 
promising to pay same at same rate of interest— 
Calculation of interest at contractual rate on original 
loan upto December 31, 1929 and thereafter at 
12 per cent. per annum, on amount due, held pro- 
per. 

A person falling within the categories (a), (d), 
and (g) of s.2(2), U. P. Agriculturists’ relief Act, fae 
be considered to be holding the land, though the 
sams 18 in she actual occupation of a thekadarora’ 
tenant, who should also .be considered to be holding: 
such land, Hach holdsit in a different tenure. The 
proprietor holds it’ in his capacity as proprietor, 
while the thekadar holds it us such. It other con- 
ditions are,fulfilled, both of them should be consider- 
ed to be “agriculturists", if they do not pay income- 
tax exceeding the amount of the local rate payable in 
. Tespect of the same land. 


A person borrowed a certain sum on a pro-note on 


July 2, 1928, with interest at the rate of Ke. L annas 8 
per cent, per month. The promisor wrote a letter on 
dune 22, 1y31, acknowledging the sum due under the 
pro-note and agreeing to pay it, with the same rate 
of interest : 


Held, that there was pot even 2 notional payment %, 


ù Rs. 1,000 from July 2, 1928 to December 31, 


by one to the other, The letter left no doubt that the 
liability acknowledged init on June 22, 1931, was. 
that under the earlier promissory note, wnich was not 
treated as satistied und liability thereunder ex- 
tinguished, Accordingly the lower Court was right 
in Calculating interest atthe. contractural rate up to 
December 31, 1929, and thereafter at l2 per cent. per 
annum on the total amount due on that date, 

Mr. G. S. Pathak, for the Applicant. 

mir. B, Malik, for the Opposite Parties. 


Order.—This is an application for revi- 
L7Q—-15 & 16 
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sion under s. 115, Civil Procedure Code; 
against an order passed by the Munsif of 
Pilibhit in a case under the Agriculturists’ 
Relief Act.” The applicant in this Court 
obtained a decree against the opposite 
party on foot of a promissory note before 
the passing of the Agriculturists’ Relief Act 
of 1934. The judgment-debtors made an 
application under ss. 4, 5 and 30 of that 
Act for the reduction of interest and for 
the decree being converted into one allow- 
ing payment by instalments. The decree- 
holder objected on various grounds, one 
of which was. that the judgment-debtors 
were not agriculturisis and, therefore, not 
entitled to the benefit of the Act. The 
lower Court held that they were agri- 
culturists, and proceeded to consider the 
question whether interest should be reduced 
and how far the decree should be allowed 
to be satisfied by instalments. It is com- 
mon ground between the parties that the 
judgment-debtor borrowed Ks. 1,000 in cash 
on duly 2, 1928 under a promissory note, 
agreeing to pay interest at the rate of Re. 1 
annas 8 per cent. per mensem. No payment 
was made, and on June 22, 1931, they execut- 
ed a fresh document, the nature of which is 
in controversy between the parties. It is 
in the form of a letter addressed to the cre- 
ditor, in which it is declared that a sum 
of Rs. 1,500 was due on foot of the promis- 
sory note of July 2, 1928. The executants 
thereof promised to pay the sum with in- 
terest at the rate of Re. 1 annas 8 per cent. 
per mensem. A decree was obtained by the 
applicant in a suit in which the entire 
history of the transactions between the 
parties was disclosed. The decree was for 
the entire sum due, which included Rs. 1,500 
and interest at the rate of Re. 1 annas 8 per 
cent. per mensem calculated on that amount 
from June 22, 1931. 

The judgment-debtors claimed that in- 
terest be reduced under s. 30, Agriculturists’ 
Relief. Act, from January l, 1931, that 
future interest be reduced under s. 4 and 
that the entire decretal amount be made 
payable by instalments. The lower Court 
allowed interest at the contractual rate on 


i929, and interest @ 12 per cent. per 
annum on the total amount due on tue last 
mentioned date up to the date of the ine 
stitution of the suit, and thereafter @ 6 por 
cent. per annum up to May 3, 194u, atter 
which interest was torun @ 34 per cent. 
per annum til January 15, 1930, after which 
@34 per cent. per annum. One of the ques- 
tions argued in, revision is that. the judg- 
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meni-debtors were not agriculturists at the 
relevant time, because they paid income-tax. 
The lower Court has taken notice of the fact 
that the judgment-debtors paid income-tax, 
but has heid them to be agriculturists, 
because the income-tax paid by them did 
not exceed the amount of local rate pay- 
able on the land which they held. The 
definition of an agriculturist, as given in 
s. 2 (2), fully applies tothe judgment: 
debtors on the facts assumed by the lower 
Court. Ifthe income-tax paid by them did not 
exceed the local rate payable on the land 
which they held, they were not excluded 
from the category of agriculturists, which 
they otherwise admittedly were. It is, how- 
ever, contended that the local rates, which 
the lower Court has assumed to be payable 
on certain lands, are not payable on the 
lands actually held by the judgment- debtors. 
It is pointed out. that the amount of local 
rate, which the. lower Court has taken into 
consideration, is in respect of land of which. 
the judgment-debtors are proprietors and 
also of the land of which they are only 
thekadars. The contention is that the land, 
of which the judgment-debtors are pro- 
prietors, cannot be considered to be land 
‘held’ by them, such land being held as 
thekadar or tenant by persons other than 
the proprietors. It is argued that‘only one 
person can hold the same land. I am un- 
able to accept this contention. A reference 
to the definition of “agriculturist” will show 
that it includes all those who pay (a) land 
revenue not exceeding Rs. -1,000 in dis- 
tricis not subject to the Benares Permanent 
Settlement Regulation, 1795, or (b) pay a local 
tate under s. 109, District Boards Act, 1922, 
not exceeding Rs. 120 per annum, or (e) 
hold land free of revenue, paying a local 
rate under s. 109, District Boards. Act, 
net exceeding Rs. 120, und (d) an under- 
proprietor in Oudh holding a sub-settle- 
ment of land the revenue of which does 
not exceed Rs. 1,000, or (e) a thekadar 
who holds atheka of land the revenue of 
which dces not exceed Rs. 1,000, or (f) a 
person other than a thekadar or an under- 
proprietor in Oudh holding a sub-settlement 
and paying rent for agricultual land not 
exceeding Rs. 500, or (g) a person holding 
land free of rent the area of which does 
not exceed 80 acres, or (h) a person ordi- 
narily living outside the limits of any 
municipality .who belongs to any of the 
classes mentionedin Sch. I. The second 
proviso to the detinition is that: 


__ “No person shall be deemed to be an agriculturist 
if he ig assessed to income-tax, which, it he belongs 
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cls. (a) to (e) above, exceeds the local 
Ei Aa ae at ted ouch he hoéds, or if he 
belongs to cl. (f) above, exceeds 5 per cent. of his 
rent, Ad if he belongs to cl. (g) above exceeds 
Rs. 25.” ; o 
In my opinion, a person falling within 
the categories (a), (d), (f) and (g) should 
be considered to be holding the land, 
though the same is in the actual occupation 
of a thekadar ora tenant, who should also 
be considered to be holding such land. 
Each holds itin a diferent tenure. The 
proprietor holds itin his capacity as pro- 
prietor, while the thekauar holds 1t as such 
If other conditions are fulfilled, both of 
them should be considered to be “agricultu- 
rists”, if they do not pay income tax exceed- 
ing the amount of the local rate payable 
in respect of the same land. .The contention 
of the learned Counsel for the applicant 
assumes that land can be held by only 
one person at a time. As already stated, 
this assumpticn is not correct and a land 
can be held by holders of different grades 
atone and the same time. In this view, 
the judgment-debtors were rightly held by 
the lower Court to be agriculturists. An- 
other question that has been argued In 
this Court is that in reducing interest 
under s. 30, the lower Court should not have 
ignored the transaction of June 22, 1931, 
though it was a mere renewal of the earlier 
transaction of July 2, 1928 in respect of the 
principal and interest due on the date of 
the second transaction. It is urged that 
the debtor should be deemed to have actual- 
ly paid to the creditor all that was due on 
that day, and the creditor should be deemed 
to have re-advanced the sume amount to 
the debtor, who executed a fresh promissory 
note. It isa moot question as to whetber 
a notional payment of this kind can be 
Considered to be a ‘loan’ within the mean- 
ing of s. 30, Agriculturists’ Relief Act. 
Having regard, however, to the circum- 
stances of the present case, it is not neces- 
sary to decide it. The transaction of June 22, 
1931, is embodied in a letter addressed by 
the debtors to the creditor, in which ıt 18 
clearly stated that the sum of Rs. 1,500, due 
under the promisscry note of July 2, 1928, 


dis outstanding and that the sum would be 


paid ab the same rate of interest, viz., Rs. 1-8 
per cent. per mensem, on demand. ‘There 
was Dot even a notional payment by one to 
the other. If it had been a case of promis- 
sory note, purporting to have been execut- 
edon June 22, 1931 for a cash advance 
though in fact it was only principal and 
inlerest due under the earlier bond, the 
theory of notional payment might have been 
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considered. As already stated, the letter 
leaves no doubt that the liability acknow- 
ledged in it on June 22, 1931, was that 
under the earlier promissory note. which 
was not’ treated as satisfied and liability 
thereunder extinguished. Accordingly I 
hold that the lower Court was right 
in calculating interest at the con- 
tractual rate on Rs. 1,000 up to Decem- 
ber 31,1929, and thereafter @ 12 per cent. 
per annum on the total amount due on that 
date. As regards- other rates of interest, 
to which reference has already been made, 
no exception is taken. 

In the result, I hold that the order of 
the lower Gourt is not vitiated by any 
error which may be considered to amount 
to an illegal or irregular exercise of juris- 
diction. The application for revision is 
accordingly dismissed with costs. 

D. Application dismissed. 
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NAGPUR HIGH COURT 
Civil Revision No. 73-B of 1935 
October qs 1936 
MOTILAL MADANLAL—AppPuiiocan? 
VETSUS 
MUSA MUHAMMAD ADENWALA 

, —QOpposits PARTY 

Limitation Act (IX of 1908), s. 14—Suit filed in 
Bombay Small Cause Court—Court holding, it has no 
jurisduction— Plaiat subsequently filed in proper Court 
—Bombay decistan becoming final—~Time taken in 
prosecuting suit in Bombay, if can be deducted. 

A suit to recover the price of the goods supplied was 
filed in the Bombay Small Cause Court, but the plaint 
was returned for presentation to the proper Court 
as the Bombay Small Cause Court held that no 
part of the cause of action arese within its juris- 
diction and that therefore, it had no jurisdiction to 
try the case: 

Held, that the Bombay Small Cause Court may 
have been right or wrong in holding that it had no 
jurisdiction, but that dicision was binding between 
the parties unless set aside in revision. It must, 
therefore, be taken that the Bombay Small Cause 
Court had no jurisdiction totry the suit and that, 
therefore, the plaintiff was entitled to deduct the 
period spent in prosecuting the suit in the Bombay 
Court. ug 

Appl. for revision of the decree of 
the Court of the Small Causes, Amraoti, 
dated January 10, 1935, in C. S. No. 421 of 
1933. 

Mr. K. K. Gandhe, for the Applicant. 

D. B. K. V. Brahma, for the Opposite 
Party. , 

Order.—The suit giving rise to this 
‘application was instituted in the Amraoti 
Small Cause Court on August 19, 1933, to 
recover the price.of.goods supplied -to the 
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defendant between July 6 and 16, 1930. 
Prima facie the suit was barred by limita- 
tion. The goods were supplied by a shop 
in Ellichpur to the defendant at Morsi, 
both inthe Amraoti District, but the right 
to recover the price of the goods was as- 
signed by the Ellichpur shop to the plaintif 
of Bombay, and the assignment deed was 
executed in Bombay. On March 4, 1933, a 
suit to recover the price of the goods was 
filed in the Bombay Small Cause Court, 
and on June 23, 1933, the plaint was return- 
ed for presentation to the proper Court as 
the Bombay Small Cause Court held that no 
part of the cause of action arose within its 
jurisdiction and that, therefore, it had no 
jurisdiction to try the case. The question 1s 
whether the period between March 4, and 
June 23, 1933, can be deducted under s. 14 
of the Limitation Act as time spent in 
prosecuting with due diligence another 
civil proceeding. The Small Cause Court 
has held that this time may be deducted and 
that the suit is, therefore, within time. . 

The lower Court has held, following the 
decision in Read v.Brown (1) and other cases, 
that the assignment of the debt was part of 
the cause of action, that this part arose 
within the jurisdiction of the Bombay Small 
Cause Court, and that, therefore, that Court 
had jurisdiction to entertain the suit. On 
this ground it held that the suit had been 
prosecuted with due diligence and in good 
faith .in the Bombay Small Cause Court. 
That is not now disputed, but the argument 
is that as the Bomby Court had jurisdiction 
to try the suit, s.14'does not apply because 
thatis applicable only when the Court is 
unable to entertain the suit from a defect 
of jurisdiction or other cause of a like 
nature. The Bombay Small Cause Court 
-may have been right or wrong in holding 
that it had no jarisdiction,. but that decision 
is binding between the parties unless set 
It has not been set aside, 
and it cannol now be challenged in this 
Court or in the Amraoti Small Oause Court. 
It must, therefore, be taken that the Bombay 
Small Cause Court had no jurisdiction to try 
the suit and that, therefore, the plaintiff is 
entitled to deduct the period spent in 
prosecuting the suitin the Bombay Court 
and that, therefore, the present suit is within 
time. i 

It has been contended that certain repay- 
ments pleaded by the defendant have been 
wrongly held to have been not proved. The 
lower Court discussed the evidence adduced 

(1) (1889) 22 QBD 128; 58 LJ Q B 120;60 L T 
250; 37 WRIS, =- > - 
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to prove those alleged repayments and had 


disbelieved that evidence. There is no 


reason for saying that that decision is not 
according to law. 


The application for reVision is, therefore, 
dismissed with costs. Counsel's fee Rs. 30, 


D. Revision dismissed. 





SIND JUDICIAL COMMISSIONER'S 
COURT 


Civil Revision No. 95 of 1932 
December 2, 1936 
Davis, J. C. Ann Meata, A. J. O. 
BAGAKHAN RAHMATKHAN— 
APPLICANT 
VETSUS l 
MONGHILAL KISHNIRAM— Opposrpg 
- PARTY 

Revision—Interference with orders of Small Cause 
Court Judge—When proper—Res judicata—Suit by 
A against B — Agreement that A should pay some 
money to B and question of return of -ornaments 
should be decided afterwards—b's suit for money—A 
not raring defenceas to return of ornaments—Sub- 
sequent suit by A for ornaments — Whether barr- 


The High Court will interfere only in exceptional 
‘circumstances with orders of the Judge of the Gourt 
of Small Causes, but when the Judge is clearly wrong 
and if his order is upheld there would in fact be a 
fraud perpetrated upon the plaintiff and he would be 
debarred from bringing a suit which suit he is 
entitled to bring, the High Court will interfere. 

In a suit for recovery of certain money by A against 
B the parties came to an agreement whereby A 
agreed to pay Ba sum of money and the question 
.of return of some ornaments by B to A was left to be 
decided thereafter. In B's suit for the money he got 
a decreeon A's pleading judgment. When A brought 
‘a suit against Bfor recovery ef ornaments, it was 
contended that A should have raised the defence of 
return ofthe ornaments in B's suit and A’ssuit was 
incompetent for his failure to raise the defence : 

Held, that A was not deprived of his right to bring 
the suitand was justified in his plea that when B 
brought a suit for money against A, he had no 
defence and was bound to pay. Vyankatesh Shiv- 
ram v. Krishna Bai Chavan (1), distinguished. 

C. Rev. against the order of the Smal] 


Cause Oourt Judge, Karachi, dated March 
30, 1932. 

Mr. Fatehchand Dharamdas, for the 
Applicant. 

Mr. Srikrishendas H. Lulla, for the 
site Party. ` 

Davis, J. O.—This is an application in 
revision against an order of the learned 
Judge of the Karachi Small Cause Court 
jn which he dismissed the suit of the 
- applicant for the return ot certain crna- 

ments un the ground that he should in a 
previcus suit have raised in defence this 
very question. We interfere only in excep- 
tional. circumstances with orders of the 
learned Judge of the Oourt of Small Causes, 


Oppo- 
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but we think in this particular ease the 
learned Judge is wrong and tħat if we 
upheld his order, there would in fact be a 
fraud perpetrated upon the plaintif and 
he wouid be debarred from bringing a 
suit to obtain ornaments, which suit he is 
entitled to bring. There are three suits 
involved in this case. In the first suit the 
plaintiff brought a suit for recovery of 
certain money which he said he had spent 
on behalf of defendants Nos. 1 and 2 in 
the matter of arranging their betrothal and 
their father was joined as third party. 
Apparently they came to an agreement 
upon accounts whereby it was agreed that 
plaintiff should pay defendant No. 3, 
Ks. 45 and that the dispute which had 
arisen as regards the return of ornaments 
should be left to be decided thereafter. 
After this first suit the defendant brought 
another suit as plaintiff for his Rs. 45 and 
in this suit be got a decree for Rs. 45. It 
is urged by Mr. Lulla who appears for 
the opponent that the plaintif who was 
the defendant should have said that he 
would not pay this Rs. 45 until the orna- 
ments were restored to him and that if he 
had raised this plea it was bound to have 
been successful and the suit would have 
been dismissed. It would then have been 
open for him to have brought a suit such 
as he now brings and to have met with no 
answer. 

But we do not ihink it can be said that 
in the second suit this defendant was bound 
to bring the defence that he was not 
bound to pay this Rs. 45 until the orna- 
ments had been returned, becausé we 
think quite clearly upon the compromise 


-which had been ccome to in the first suit 


that it was quite clearly agreed that the 
question of the pledge of ornaments was a 
matter entirely apart from the question of 
the cash settlement. Therefore, the present 
plaintiff was perfectly justified in his plea 
that when the present defendant brought 
a suit for Rs. 45 against him he had no 
delence and was bound to pay. But we 
do not think that thereby he is deprived 
of his right 10 bring a suit for the return 
of the ornaments. We do not think this 
is a case in any way analogous with the 
case which has been quoted to us by Mr, 
Lulla, Vyankatesh Shivram v. Krishna Bal 
Charan (1), where it is laid down that 
litigation cannot be indefinitely continued 
by parties ‘agreeing that froma suit there 
should be leit out for further litigation 


(1) 33 Bom, L R 613; 134 Ind. Cas. 696; A IR 1931 
Bom. 417; Ind. Rul. (1931) Bom, 504, 
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Points which should have been decided in 
that suit. With respect we agree with that 
judgment and we see at once the justice 
and utilitv of the principle there laid down. 
But we do not think that upon the facts 
of this case this principle was violated or 
that itis a case where this principle applies. 
We think, therefore, that the judgment of 
the learned Judge was wrong when he has 
held that the plaintiff was not entitled to 
bring a suit for the return of the orna- 
ments and we do not think this question 
was one which should have been brought 
in issue between the parties in any one of 
the two preceding suits. We, therefore, 
allow the application with costs and sef 
aside the order of the learned Judge and 
send the suit back for disposal according 
to law. 
N. : Case remanded, 


ALLAHABAD HIGH COURT 
Civil Revision No. 201 of 1936 
February 3, 1937 
Nramat ULLAH, J. 
INAYAT ULLAH—PLAINTIFP-—ÅPPELLANT 
VETSUS 
Musammat HOSHYARI—DerenpDantT 


— Opposite Party 

Evidence Act (I of 1872), s. 92—Completed cause 
of action for recovery of money on foot of distinct 
and separate cause of action—Pro-note as collateral 
security—Pro-note being unstamped, inadmissible— 
Plaintiff, if can sue on original consideration. 

In a suit for recovery of the price of certain 
bullocks, the plaintiff produced a document (hulia) 
and it was found to have an endorsement on the 
reverse ag follows: “One ox, worth Rs. 179, less 
Rs. 8 for an ox given in exchange, of Rs. 171 pay- 
able on demand at the rate of Rs. 2 percent. per 
month”: 

Held, that assuming that the endorsement on the 
back of the ‘hulia’ amounted to a pro-note and be- 
ing unstamped not admissible in evidence, the 
plaintiff was nevertheless entitled to recover the 
price of the bullocks sold by him and it was open 
to him to prove by evidence that the price which 
the purchaser agreed to pay for the bullocks was 
Rs. 179. Nazir Khan v. Ram Mohan (1), relied on. 


C. Rev. against the order of the Judge, 
Small Cause Court, Meerut, dated January 
20, 1936. 

Mr. K. Masud Hasan, for the Applicant. 


Order.— This is a revision under s. 25 of 
the Small Cause Couris Act. The plaintiff- 
applicant sued the defendant fo: recovery 
of Rs. 179 the price of certain bullocks, 
alleged to have been purchased by the 
defendant from him. The defendant con- 
tested the plaintiff's claim. Jn the course 
of evidence a document. described in the 
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judgment of the lower Court as ‘hulia’, was 
produced by the plaintif, and it was found 
to have an endorsement on the reverse as 
follows: — 

“One ox, worth Rs.179, less Rs 8 for an ox given 


in exchange, of Rs. 171 payable on demand at the 
rate of Rs. 2 per cent. per month.” 


Underneath this endorsement is the sig- 
nature of Amar Singh, the predecessor-in- 
title of the defendant opposite party. There 
is a practice in all cattle markets in these 
provinces toregister full description of the 
cattle sold. The entries are made in two 
counter-parts of the same document, one of 
which is handed over to the purchaser. 
The endorsement in question appears on 
the ‘hulia’ given to the plaintiff on that 
occasion. The learned Judge of the lower 
Court held that the endorsement amounts 
to a promissory note; and as it does not 
bear the requisite stamp, it is inadmissible 
in evidence, and that under s. 92, Indian 
Evidence Act, no other evidence was ad- 
missible. Reliance is placed on the case of 
Nazir Khan v Ram Mohan (1^, in which it 
was held that a 

“Where there is a completed cause of action for 
recovery of money on foot ofa distinct and separate 
transaction, and a promissory note is given 28 a8 
collateral security, the plaintiff will be entitled to 
sue for the original consideration, even if, for some 
flaw in the promissory note, the promissory note 


itself may not be sued upon, being inadmissible in 
evidence.” 


Accepting this view as binding, I am unable 
to uphold the decision of the lower Court. 
The transaction of the sale of the bullocks 
between the plaintiff and Amar Singh was 
a transaction standing by itself, and the 
plaintiffs cause of action to recover the 
price for the bullock sold by him was a 
completed cause of action, separate and 
distinct from any other cause of action that 
might have arisen on the endorsement 
being made on the back of the ‘hulia’. 
Assuming that the endorsement on the back 
of the ‘hulia’ is not admissible in evidence, 
the plaintiff is nevertheless entitled to re- 
cover the price of the bullocks sold by him 
to Amar Singh. It is open to him to prove 
by evidence that the price which the pur- 
chaser agreed to pay for the bullocks was 
Rs. 179. In this view, this revision is al- 
lowed, the decree of the lower Court is set 
aside and the case ‘is sent back to that 
Court with the direction that it-be disposed 
of according to law. 
D. Revision allowed. 


(1) (1931) A L J 64; 133 Ind. Cas, 307; A I R 1931 
All, 183; 53 A 114; Ind. Rul. (1931) All, 627 (F. B.) 
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between the parties, but it is net entirely 


Civil Revision Application No. 685 of 1935 ` clear whetherthe plaintiffs agreed that the 


September 30. 1936 
PoLLook, J. 
ABDEALI AND otagrs— APPLICANTS 
VETSUS 


Thakur VISHWANATHSINGH AND OTAERS 
-—OPPOSITE PARTY 

Civil Procedure Code (Act V of 1903), 0O. XXII, 
r. 4—Abatement—Setting aside of--Ninety days, if 
to be reckoned from dateof death or date on which 
name of deceased defendant is struck off—Minor— 
Next friend—Minor plaintiffs represented by Pleader 
—Omission io have legal representatives brought 
on record intime--No explanation for fatlure— 
Effect. 

The ninety days within. which a suit abates 
should be counted from the date of death and not 
from the date on which the Court passes an order 
ra the name ofthe deceased defendant be struck 
ol. 

In cases where a suitor has suffered from the 
negligence or ignorance or gross want of legal skill 
of his legal adviser, he has his remedy against that 
legal adviser, and meantime the suitor must suffer. But 
where there has been a bona fide mistake, not through 
misconduct nor through negligence nor through want 
of reasonable skill, but euch as a skilled person might 
- make the rights of the client should not be thereby for- 
. feited. Where certain minors are represented in 
- the suit by a Pleader, his omission to have the legal 
representatives of the deceased defendant brought 
onthe record within time, no explanation being 
offered why he failed to do so, there is not sufficient 
ground for holding that there has been no negli- 
gence orignorance. It is an elementary piece of 
procedure to have the legal representatives brought 
on the record when one ofthe parties has died, 
and in the absence of any explanation why this was 
not done, the plaintiffs must suffer for their 
Pleader’s failure to have these legal representatives 
brought onthe record. Ambika Ranjan Majumdar 
v. Manikunga Loan Office, Ltd. (1), Surendra Mohan 
Ray Chowdhury v. Mahendra Nath Banerji (2) and 
Highton v. Treherne (3), relied on. 


Application for Revision of an order of 


the Court of the Sub-Judge, First Class, - 


Khandwa, dated October 25, 1935, in C.S. 
No. 01 of 1933. 


Mr. Fida Hussain, for the Applicants. 
Mr. S. B. Gokhale, for the Opposite Party. 


Judgment.—Najaf Ali, who was origin- 
ally defendant No.3 in this suit, died on 
April 10, 1934, and .judgment in the suit 
was delivered on the following day. On 
April 2¢, Abde Ali, defendant No. 5, applied 
to have the judgment and decree set aside 
as against him on the ground that he had 
. been unable to aitend on April 4, when the 
evidence was recorded and on April 11, 
when the case was decided partly owing to 
his illness and partly owing to the death 
of his father. After a somewhat prolonged 
contest the ex parte decree, as it was des- 
cribed in the order sheet, was set aside as a 
whole. Apparently this was by agreement 
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decree should be set aside as against the 
other defendants against whum the decree 
was not ex parte. On June 19, 1935, the 
Court passed the following order: * The 
defendant No. 3 Najaf Ali died long ago. 
Hie name be struck of.” On August 15, 
1935, the plaintiffs applied to bring the 
legal representatives of Najaf Ali on the 
record. The lower Court held that the delay 
in making this application should be con- 
doned under s. 5 of the Limitation Act and 
that the legal representatives should be 
brought on the record. 

Under ©. XXII r. 4(3) the suit abated 
as against Najaf Ali on the conclusion of 
90 days after his death. Until the decree 
was set asidé on February 16, 1935, the 
plaintiffs could not apply to have his legal 
representatives brought on the record be- 
cause they had a decree that was valid 
against Najaf Ali until it was set aside and 
therefore, they are entitled to deduct the 
period up to February 16,1935, under s. 9 
of the Limitation Act. On that day the suit 
was re-opened, and it then became neces- 
sary for the plaintiffs, if they wished to 
proceed against Najaf Ali's estate to have 
his legal representatives brought on the 
record within 90 days. By June 19, 1935, 
the suit had abated as against Najaf Ah, 
and the lower Court's order that his name 
be struck off probably amounted merely to 
a recognition of that fact. There is no sub- 
‘stance in the argument that the 90 days 
should be reckoned from June 19. The 
application that was made on August 15, 
1935, was, therefore, far beyond time. 

The plaintiffs are minors and their next 
friend is their mother, a pardanashin lady. 
They were represented throughout in the 


‘suit by a Pleader, and the lower Ccurt’s 


view that where the parties are minors and 
their next friend is a pardanashin lady, they 
are not bound by the ordinary rules of pro- 
cedure cannot possibly be accepted. The 
question how far a party must suffer for the 
negligence or ignorance of his legal adviser 
has been considered at seme length in 
Ambika Ranjan Majumdar v. Manikunga 
Loan Office, Ltd. (1) and Surendra Mohan 
Ray Chowdhury v. Mahendra Nath Banerji 
(2). The general conclusion reached in both 
those cases was that the law was correctly 
laid down by Brett, M. R. in Highton v. 


(1) 55 C 798 111 Ind. Cas. 708; A 1R1928 Cal. 
468; 32 OW N 372. 

(2) 59 C 781; 140 Ind. Cas. 662; A IR 1932 Cal. 
589; 36 O W N 420; Ind, Rul. (1938) Oal. 14. 
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Treherne (8). in the following terms :— 

“In cases where a suitor has suffered from the 
negligence or ignorance or gross want of legal skill 
of his legal advisor he has his remedy against that 
legal advisor, and meantime or suitor must suffer, 
But where there has been a bona fide mistake, not 
through misconduct nor through negligence nor 
through went of reasonable skill, but such a skilled 
person might make I very much dislike the idea that 
the rights of the client should be thereby forfeited.” 

Here the Pleader omitted to have the legal 
representatives brought on the record within 
the period allowed, and no explanation has 
been offered whv he failed to do so. In my 
opinion there is not sufficient ground for 
holding that there has been no negligence 
or ignorance. It is an elementary -piece of 
procedure to have the legal representatives 
brought on the record when one of the 
parties has died, andin the absence of any 
explanation why this was not done, the 
plaintiffs must suffer for their Pleader's 
failure to have these legal representatives 
brought on the record. No case has been 
made out for condoning the delay under 
s. 5 of the Limitation Act. 

The application for revision must, there- 
fore, be allowed with costs, and the suit as 
against Najaf Ali must be held to have 
abated. No Oounsel’s fee in this Court as 
no Certificate has been filed. 

N. Renision allowed. 
(3) (1878) 48 LJ KB 167; 39 L T 411: 27 W. R. 245. 





ALLAHABAD HIGH COURT 
Second Civil Appeal No. 27 
connected with 
Second Civil Appeal No. 28 of 1935. 
February 2t. 1937 
Bennet, J. 

HART DAS—Drrgnpant—AppPELLANt 


VeETSUS 
MURLI PRASAD—Puatntire— 
RESPONDENT 

Court-fees—Valuation—=Appeal—Suit for account— 
Defendant appealing against preliminary decree— 
Whether must value his appeal as was originally 
valued in plaint by plaintiff. 

Where in a suit for accounts, the plaintiff values 
his suit at a certain sum or at whatever sum found 
due and pays court-fee accordingly the valuation in 
the plaint is intended by the plaintiff to be a valua- 
tion of the final decree and not ofthe preliminary 
decree, If the defendant appeals against the final 
decree the defendant has to pay  court-fee on 
whatever sum is found due to the plaintiff, but 
where the defendant only appeals against the pre- 
liminary decree he is entitled to value that prelimi- 
nary decree at any sum which heconsiders suitable, 
-Srinivasacharlu v. Perindevomma {1), not followed. 

Mr. B. Malik, for the Appellant. l 
Mr. Shah Jamil Alam, for the Respond- 
ent, : 
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Judgment.—lIn these two second appeals 
the defendant brought a first appeal against 
a preliminary decree for accounts. The 
plaintiff sued defendant No. | as his agent 
for collecting the rent of a house in 
Calcutta: and for rendition of accounts 
and the plaintiff valued his suit at Rs. 2,100 
or whatever sum was found due and 
paid court-fee on the amount of Rs. 2,100. 
The preliminary decree held that dee 
fendant No. 1 was liable to render accounts 
for the period’ 1920 to July 1928. The 
defendant appealed on the ground: (1) that 
he was not liable to render accounts 
before 1923; and (2) that he had rendered 
accounts for the period 1923 to 1928 and he 
asked that the preliminary decree for 
rendering accounts should be set aside. 
He valued his appeal at Rs. 100. The 
Munsarim reported thatthe appeal should 
bear the original valuation of Rs. 2,100. 
The Court ordered on December 6, 1932: 
“Admit the appeal subject to the objection 
as to court-fees.” 

On November 17, 1934 the Court rejected 
the appeals on the ground that the defend- 
ant-appellant had not made good the 
deficiency of court-fee in spite of time 
having been allowed to him and his 
Pleaders were present and said that they 
had no instructions, The second appeals 
have now been brought on the ground that 
the appellant was entitled to value his 
appeal at Rs. 100 and there was no defi- 


. ciency. Learned Counsel for the respon- 


dent has referred to a Full Bench ruling 
of the Madras High Court reported in 
Srinivasacharlu v, Perindevamma (1). That 
ruling was no doubt in a similar case 
where there wasa preliminary decree for 
accounts and it was held that the defendant 
was bound by the valuation in the plaint. 
One point isnot clear from the ruling as to 
whether the valuation in the plaint was the 
valuation cf the preliminary decree or a 
valuation which, as in the present case, 
expressed the sum which the plaintiff con- 
sidered due to bim. The ruling of the Court 
was extremely brief and stated that the rule 
had been followed in a number of cases 
and the Court was not prepared to differ 
from that rule.- Nothing was said as to how 
the rule could be based on any princi- 
ples of law. It seems to me that the 
valuation in the plaint was intended by 
the plaintiff to be a valuation of the final 
decree and not of the preliminary decree. 
If the defendant appealed. against the 

(1) 39 M 725; 33 Ind. Cas. 602; A I R 1917 Mad. 698; 
30 M L J 402 (F B). 
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final decree no doubt the defendant would 
have to pay court-fee on whatever sum was 
found due to the plaintiff, but the defend- 
ant has only appealed against the prelimin- 
ary decree and it appears to me that he is 
entitled to value that preliminary decree 
at any sum which he considers suitable and 
by valuing it at Rs. 100 he has not broken 
any rule of law. For these reasons I allow 
these two appeals, set aside the order of 
rejection of the Court below and direct the 
Court belowto admit these appeals and 
dispose of them according to law. Costs 
hitherto incurred in the Court below and 
in this Court -will abide the result. A 
certificate shall be granted tothe appellant 
authorizing him to receive back from the 
Collector the full amount of court-fee paid 


on the memoranda of appeals in this 
Court under s. 13, Court Fees Act. 
D. Appeals allowed. 


Deene ear aee 


_ NAGPUR HIGH COURT 
Civil Revision Application No. 557 
. of 1935 

October 27, 1936 
POLLCOK, d. 
GHARATI—APPLIOANT 
VETSUS 
KEHAR—Oprosits Party 

Contract Act (IX of 1872), ss. 145, 62—Sureties 
paying off debt on account of debtor—Mortgage by 
debtor for monies, in favour of swreties—Mortgage 
- unregistered—Sureties, if can sue for money paid 
on original contract. 

Where an instrument intended to constitute a 
novation becomes invalid or inoperative, the rights 
of the creditor under the original contract re- 
main unefiected. Nathusa v. Phuichandsa (1), Noble 
v. Ward (2) and Angan Lal v. Saran Bihari (3), 
relied on. 

Under s. 145 of the Oontract Act there is an 
implied promise by a debtor to indemnify the 
sureties who are entitled to recoverfrom him any 
sums paid by them as sureties. There is no reason 
why that implied contract should bs no longer in 
existence unless a new contract has been substi- 
tuted for it, Section 62 of the Contract Act provides 
that if the parties to a contract agree to substitute 
a new contract for it, the original contract need 
not be performed. Where the debtor executes a 
mortgage in consideration of his liability towards 
the sureties, but the mortgage is unregistered and 
therefore unenforceable, it does not amount to a con- 
tract,and there is no personal liability to pay under 
that mortgage deed; consequently, the sureties can 
maintain a suit against the debtor, forthe moneys 
paid by them in his account. 

App. for revision of the order of the Sourt 
of the Small Causes, Mungeli, dated August 
12, 1935, in C. S. No. 34 of 1935. 

Mr. G. R. Deo, for the Applicant. 

Mr. A. k. Kulkarni, for the Opposite 
Party. 
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Order.—The defendant Keftar owed 
Rs. 400 to Jodhan Singh. The plaintiffs, 
Bisahu and Gharati, whose suits, have been 
consolidated, stood surely for him and exe- 
cuted bonds of Rs. 300 and Rs. 100, res- 
pectively, in favour of Jodhan Singh. 
These debts the plaintiffs subsequently 
paid of by payments of Rs. +26-12-0 and ` 
Rs. 126, respectively. The two suits giving 
rise to these applications for revision were 
brought to recover those two items of 
Rs. 426-12-0 and Rs. 126. 

It is admitted that the defendant Kehar 
executed a mortgage in favour of the two 


plaintifis for the debt which he owed to 
them on this account. This mortgage deed 


was never registered and is therefore, un- 


enforceable, and there is no pleading to 
show why it was not registered or who was 
responsible for this failure. The Small 
Cause Court has held that the plaintiffs 
haveno canse of action excepton the 
mortgage deed, Unders. 115 of the Con- 
tract Act there was an implied promise by 
Kehar to indemnify Bisahu and Gharati, 
who were, therefore, entitled to recover 
from him any sums paid by them as 
sureties Thereis no reason. why that im- 
plied contract should be no longer in exist- 
ence unless a new contract has been 
substituted for it. Section 62 of the Con- 
tract Act provides that if the parties to a 
contract agree to substitute a new contract 
for it, the original contract need not be 
performed. As the mortgage was never 
registered and is, therefore, unenforceable, 
it does not amount to a contract, and there 
is no personal liability to pay under that 
mortgage deed. In Nathusa v. Phul 
chandsa (1) it was heid that where an in- 
strument intended to constitute a novation 
becomes invalid or inoperative the rights 
of the creditor under the original contract 
remained unaffected, and the case of 
Noble v. Ward (2) was cited where it was 


‘held that where the intended novation was 


by a document requiring registration and 
registration was not carried out, the origi- 
nal contract remained enforceable. I may 
also refer tothe decision in Angan Lal v. 
Saran Bihari (3) where it was held that 
if the first contract is to be replaced by a 
new contract, that new contract must algo 
be a completed transaction. Here the 


mortgage has never been completed, and, 


(1)8 N LR 7; 14 Ind. Oes. 399. 

(2) (1868) 1 Ex. 117; 4 H & 0149; 35 L J Ex. 
81; 15 L T 672; 15 W R520; 13 L T 639; 143 RR 
534. 

(3) 51 A 799; 121 Ind. Cas. 221; AI R 1929 All, 
503; (1929) A L J 526; Ind. Rul. 1930 All. 109, 
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: e 
therefore, the original contract remains 
enforceable. ; 

The two applications for revision are, 


therefore, allowed with costs, and there 
will be a decree in each suit for the 
amount claimed with costs. Counsel’s 
fee in this Court will be Rs.. 25 in 
Bisahu’s case and Rs. 15 in Gharati's 
case. 


D. Revision allowed. 


ALLAHABAD HIGH COURT 
Letters Patent Appeal No. 103 of 1934 
February 25, 1937 
SULAIMAN, O. J. AND BAJPAI, J. 
LACHMAN - DEFENDANT — APPELLANT 
VETSUS 
LAL RATNAKER SINGH —PLAINTIFp 


AND OTAERS— DEFENDANTS—RESPONDENTS 

Landlord and tenant—Tenant allowed to use land 
an front of his house—Whether can built on it to oust 
zemindar—Tenant building in abadi on land not part 
of his tenancy—Suit by zemindar for demolition of 
building—Art. 32, Sch I, Limitation Act (IX of 1908), 
whether applies. 

A tenant who has been allowed to use the land in 
front of his house has no right to build upon it so as 
to take exclusive possession of it to the ouster of the 
zemindar, without his consent 
Kishen Det (1), referred to, 

Article 32, Limitation Act, is applicable to those 
cases only in which the injury complained of isthe 
perverted user of the property by the defendant, 
who had‘the right to use it for a specific purpose, 
and the plaintiff seeks the assistance of the Court 
merely tc get rid of the perversion. It has no ap- 
plication where the defendant's act, though it might 
also have resulted inthe perversion of the user from 
the original specified purpose, really amounted to an 
ouster of the plaintiff from the property in question, 
and the object of the suit is not to get rid of the per- 
version simpliciter, but to have the dispute as to title 
settled. i 

Article 32 is not applicable where the zemindar 
brings a suit for demolition of a building built by 
his tenanton the abadi site, which was no part of 
his tenancy but belonged to the zemindar. The suit 
is for assertion ofzemindar's right and for prevent- 
ingthe tenant from taking exclusive possession, 
Mastan Singh v. Santa Singh (4), followed. Jai 
Kishen v. Ram Lal (2) and Lach Ram Raov. Jangi 
Rai(3), distinguished. 


Ratan Barhai v. 


L. P. A. against the judgment of Mr. 
Justice Bennet, dated Mareh 22, 1934, 
reported in 193 Ind Cas. 670. 

Mr. Ambika Prasad, for the Appellant. 

Mr. N. Upadhiya, for the Respondents. 


Judgment.—This is a Letters Patent 
Appeal arising out of a suit brought by the 
zamindar against the defendant Lachman 
and other members of his family, for the 
demolition and removal of a channel which 
has been built by the defendant on the 
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open piece of ground in front of his house. 
The defendant is a tenant in the village 
but the site in dispute is a part of the abadi 
lands and is not included in his tenancy 
lands. There was a further relief claimed 
fora perpetual injunction restraining the 
defendant from interfering with the plain- 
tiff's right, or making any constructions on 
the land. The defence was that the site 
was 2 part of the defendant's sehan, which 
he had been using and over which he had 
been tying his’ cattle, and that he hada 
right to build upon that land. There was 
afurther plea that the plaintiff was estop- 
ped from maintaining the suit and also that 
the claim was barred by limitation. All 
the Courts have held that the defendant 
has no right to build upon this land at all, 
but the first Court held that the plaintiff 
was estopped, and that the claim was barred 
by limitation. The lower Appellate Ccurt, 
however, came to a contrary conclusion. 

It held that the defendant was not entitled 
to put this building on the land in front of 
his house, that there was no estoppel 
against the plaintiff because he was absent 
from the village and had no personal 
knowledge of the construction until it was 
completed. The Court further held that the 
suit was not governed by the two years rule 
prescribed by Art. 32, Limitation Act, but 
actually was a suit for proprietary posses- 
sion governed by the 12 years rule of limit- 
ation or al any rate by the six years rule 
under Art. 120. The suit was accordingly 
decreed. A learned Judge of this Court has 
affirmed that decree. He has come to the 
conclusion that the previous use of the land 
by the defendant asa sehan did not justify 
the defendant in making the structure in 
question on it. The learned Judge has 
further held that Art. 32 is inapplicable to 
a case where there is a mere licence re- 
vocable at any time, as distinct from a 
Jegal right to remain in possession of the 
property, and has distinguished two earlier 
eases of this Court on the ground that in 
those cases the land built upcn was part of 
the holding of the defendant tenant over 
which he had exclusive possession. In our 
Opinion, the view taken by the learned 
Judge is perfectly sound. 

There is no proof that the land had been 
granted tothe tenant for building purposes 
or for the matter of that for any particular 
orspecific purpose. All that we know is 
that there is an open piece of ground in 
front of the défendant’s house which he 
has been using as a sitting place and for 
the purpose of tying his cattle thereon. In 
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that sense he has treated it as a sehan in 
front of his house. The land, therefore, has 
not been in the exclusive possession of the 
defendant ip the sense in which a lessee or 
an agricultural tenant is in possession of 
his leased property or tenancy land. The 
defendant is a licensee within the meaning 
of s. 52, Easements Act, and has been 
granted aright to do certain acts upon this 
piece of land in front of his house. In ce1- 
tain circumstances a user as a sitting place 
or for tying cattle may be absolutely neces- 
sary for the comfort or convenience of an 
agricultural tenant who has settled in the 
village, and such a right may not be re- 
vocable. But that is quite a different thing 
from saying that the tenant is in exclusive 
possession of the land almost as a lessee 
with the right to do what he likes upon it 
and even to put up a building upon the land. 
If such a course of action were allowed, the 
result would be that the tenant can build 
upon the land in front of his house and 
then use the land further away as his 
sehan and later on build upon that land 
as well and claim more land. Sucha right 
has been denied to tenants in several cases 
in this Court. We mav refer tothe case in 
Ratan Barhaiv. Kishen Dei (1) and cases 
mentioned therein. A tenant who has been 
allowed to use the land in front of his house 
has no right to build upon it so as to take 
exclusive possession of it to the ouster of 
the gamindar, without his consent. The 
learned Judge, therefore, has taken the 
correct view that there was no justification 
for the defendant to make this structure on 
the land without the permission of the 
zamindar. The finding that there was no 
estoppel against the plaintiff because he 
did not come to know of the constructions 
until they had been completed is a finding 
of fact and must be accepted as final. 

The next question is as to the appropriate 
article which should apply to such a case. 
The learned Advocate for the defendant has 
urged before us that the case is governed 
by Art. 32, Limitation Act, because it is a 
suit by a zamindar against the tenant, who 
had a right to use this land for certain 
specific Purposes, but has perverted it to 
other purpcses, and that accordingly the 
period of limitation is two years and the 
suit having been brought more than three 
years after the knowledge of these construc- 
tions, is barred by limitation. As already 
pointed out, this is not a case where the 

(1) (2933) A LJ 56; 146 Ind, Cas. 738; A I R 1933 


ree 55 A 204; 17 R D 141; LR 14A 104 Rev; 6 R 
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defendant had been in exclusive possession 
of this land like a tenant. In such a case 
it has been held by this Court in Jai Kishen 
v. Ram Lal :2) and Lach Ram Rao v, Jangi 
Rai (3), that a suit brought by the zamindar 
for the removal of tle perversion of the 
land would be governed by Art.32. In the 
former case a tenant of an agricultural 
holding had planted certain trees on his 
holding, and in the latter case the usufrue- 
tuary mortgagee of an occupancy holding 
had made some structures on that holding 
for agricultural purposes. In both these 
cases the zamindar was not entitled to dis- 
possess the defendant from the lands and 
his remedy exclusively was to get the per- 
version of the land removed. The suits 
brought were, therefore, suits for the pre- 
vention of the perversion of the land simply, 
and substantially for nothing more. 

In the present case the defendant has 
built upon land belonging to the zamindar 
which is no part of his tenancy lands. It 
is part of the abadi site. By building upon 
it he has undoubtedly taken exclusive pos- 
session of the land to the ouster of the 
zamindar and everybody else, and the suit 
brought for the demolition of the building 
and the removal of the constructions is not 
a suit merely for the prevention of the 
perversion of theland, but for the assertion 
of the zamindar'’sright and for preventing 
the defendant from taking exclusive posses- 
sion of the zgamindar’s land. Article 32 
cannot be applicable to sucha case. The 
question has been recently considered by a 
Full Bench of the Lahore High Court in 
Mastan Singh v. Santa Singh (4). Tek 
Chand, J., who delivered the principal 
judgment of the Full Bench, remarked at 
p 28l*: 

“The Article (Art. 32) 1s applicable to those cases 
only in which the injury complained of is the pervert- 
ed user of the property by the defendant, who had 
the right to use it for a specific purpose, and the 
plaintiff seeks the assistance of the Court merely 


to get rid of the perversion. In my opinion, it has 
no application where the defendant's act, though it 


might also have resulted in the perversion of the 


user from the original specified purpose, really 
amounted to an ouster of the plaintiff from the pro- 
perty in question, and the object of the suit is not 
to get rid of the perversion simpliciter, but to have 
the dispute as to title settled.” 

We are in entire agreement with this - 
interpretation of Art. 32. Article 32 is re- 
stricted to cases where the suit is against 
a person who had a right to use property 


(2) 20 A 519; A W N 1898, 135. 

(3) 8 A LJ 914; 12 Ind. Cas, 108. 

(4) 14 Lah. 267; 145 Ind. Oas. 553; A I R 1933 Lah, 
705; 34 PLR 618; 6 R L 113. 
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for a specific purpose and the claim is to 
have that perversion removed. It would 
not apply to cases where in substance the 
plaintiff seeks a greater relief. It is not 
necessary for us to express any opinion 
finally in this case as to whether the suit 
is governed by Art. 120, Limitation Act, and 
not by Art. 144, which governs suits for 
immovable property not otherwise speci- 
ally provided for, as in either case the suit 
is within time. We accordingly dismiss 
this appeal with costs, 

D. Appeal dismissed. 





CALCUTTA HIGH COURT 
Letters Patent Appeals Nos. 40 and 41 
of 1935 in Appeal from Appellate Decree 
No. 2176 of 1932 
August 3, 1936 
GUHA AND BARTLEY, JJ. 
Tre FARIDPUR LOAN OFFICE, LTD., 


REGISTERED OFFICE ar FARIDPUR— 


PLAINTIFF-—-APPELLANT . 
VETSUS 
Kumar SARAT CHANDRA ROY— 
PRINCIPAL DEFENDANT AND OTHERS— 
RESPONDENTS 

Lease—Construction—Patni lease of part of zemin- 
dari—Clause that ‘you shall pay proportionately’, 
meaning of—W kether requires payment of whole of 
the new tar. 

The different co-sharers of a zemindart by means 
of separate leases, settled a part of the estate in 
patni. There wasa common term in the leases ag 
follows: “if any figure comes to be levied upon our 
zemindart by Government or if it increases on any 
account, you shall pay the same proportionately in 
addition to therent : ” 

Held, on an interpretation of the clause that. it 
provided for the lessee paying any additional figure 
that might be imposed by Government in respect of 
the estate proportionately and that the word pro- 
portionately did not mean proportionately to the 
Share ofthe fractional zemindar. It only meant 
that the leesee should pay the new imposition pro- 
portionately tothe area demised. 

L. P. A. preferred on August 9, 1935, 
against the judgment of Mr. Justice M. C. 
Ghose, dated July 11, 1935, in Appeal from 
Appellate Decree No. 2176 of 1932. 

Dr. Bijon Kumar Mukherjee and Mr. 
Nirmal Ch. Chakravarti (in No. 40), Messrs. 
Jogesh Ch. Roy, K. K. Moitra and Bijan 
Behari Das Gupta (in No. 41) for the Ap- 
pellant. 

Messrs. Jogesh Ch. Roy, K. K. Moitra, 
Bijon Behari Das Gupta, (in No. 40), Dr. 
Bijon Kumar Mukherjee and Mr. Nirmal 
Ch. Chakravarti, (in No. 41), for the Res- 
pondent. l 

Mr. Ramendra Chandra Roy (in No. 40) 
and Mr. Ramendra Mohan Majumdar (in 
No, 41), forthe Deputy Registrar. 
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Judgment.—These two appeals have 
arisen outof a judgmentof our learned 
brother Mr. Justice M. ©. Ghose. 

The suit in waich these appeals have arisen 
was instituted by the plaintiff, Faridpur 
Loan Office, Ltd., for recovery of the amount 
claimed by way of contribution and com- 
pensation, and the case of the contesting 
parties has been clearly stated in a sum- 
mary of the pleadings given in the trial 
Court's judgment which is reproduced 
below, l : 

The plaintiff Company and defendants 
Nos 2to33 are co-sharers in respect of a 
zemindart under which the principal 
defendant holds patni in respect of several 
mouzas. According to the pattas granted 
in favour of the predecessor-in-interest 


-of the principal defendant, the putnidar 


was liable to pay the entire revenue of 
the zemindari to the Government together 
with all other cess and dues that might 
be assessed by the Government upon the 
said zemindari in future. The defendant 
No.1 failed to perform the contract 
embodied in the patta and neglected 
to pay the cess of the zemindari due for- 
the June kist of 1926 and March kist of 
1927. The Collecter consequently realised 
the cess from the plaintiff company by 
issuing certificates for realisation of the 
same. The plaintiff Company claims in- 
terest atthe rate of Re. lon the amount 
so paid and alternatively prays that in 
the case the defendant No 1 be not liable 
for the amount, decree might be passed 
against the co-sharers-defendants to the 
extent mentioned against the name of 
each inthe schedule of the plaint. The 
defendants do not appear though duly 
summoned. The principal defendant No. 1 
files a written statement contending that 
there was no contract between him and the 
maliks to pay the cess in respect of which 
the suit has been instituted. He says 
that atthe time of the pattas being granted 
in respect of the patni, no cess laws were 
in force, that when the cess was assessed, 
it was orally agreed between him and the 
maliks that he would pay to the Govern- 
ment the cess of the zemindari ın addi- 
tion to the revenue and deduct the same 
out of the rent payable by him to the 
zemindars and would pay to the latter only 
the balance, that after the re-valuation of 
the cess the dues onthis account from 
the zemindari became such high that 
it was not covered by all the rent and 
cess payable by patnidars to the zemin” 
dars and that in the circumstances the 


e. 
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defendant No. 1 is not liable for the dues 
claimed bythe plaintiff in this suit. He 
further says that he has sent to the 
plaintiff Company by rent money-order 
its dues after deduction of the share of 
revenue and cess payable by it to the 
Government and that it has been ac- 
cepted. 

On the materials placed before the trial 
Court, it came toe the decision that the 
defendant No. 1 was not liable for the 
payment of cess as claimed in the suit, 
either by virtue of any ccntract contained 
in the patta creating the paini, or on the 
basis ofany subsequent contract. The suit 
was dismissed so far the defendant No. 1 
was concerned, there was, however, an 
ex parte decree passed against the defend- 
ants Nos. 2 to 34 in proportion of their 
respective shares. The plaintiff appealed 
from the decision of the trial Court, and 
the appeal was dismissed by the Court of 
appeal below. It would appear that the 
learned Subordinate Judge proceeded mainly 
if not solely on the construction of the stipu- 
lations contained in the patmi patta 
of April 22, 1851, one of the six leases on 
exactly similar terms, in respect of difer- 
ent villages comprised in estate No. 5578 
of the Jessore Collectorate, granted by 
the predecessors of the present proprie- 
tors, the plaintiff and the defendants Nos. 2 
to 38. Against the decision ofthe lower 
Appellate Court there was a second appeal 
tothis Court, which was decided by our 
learned brother Mr. Justice M. O. Ghose 
and by his decision dated July 11, 1935, 
the learned Judge allowed the appeal and 
remanded the case tothe trial Court. The 
plaintiff as also the defendant No. 1 
appealed from the decision of our learned 
brother; and on behalf of the appellants 
the question submitted for our consideration 
relate to the interpretation and construction 
of the patni patta. of the year 1851 with 
reference to which the tights and liabili- 
ties ofthe parties in respect of rent and 
cesses must be determined. 

The material portion ofthe patni patta 
so far as itis relevant forthe purpose of 
the case before us, was the following: “If 
any figure comes to be levied upon our 
zemindari by Government or if it increases 
on any account, you shall pay the same 
proportionately in addition tothe rent.” 
The interpretation that the plaintiff wanted 
to place on this clause was that it meant 
not proportionately to the part that was 
settled in patni, but proportionately to the 
revenue payable by the grantor for his 
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share of the whole estate. AS indicated 
already the entire body of the proprietors 
settled apart of the estate twelve villages 
at certain rent fixed in perpetuity and 
provided that out of these would be 
paid bythe lessee, the whole Government 
revenue. 

In our judgment, the correct interpre- 
talion of the stipulation was the one 
given by the Subordinate Judge, and the 
Judge was right in holding that the mean- 
ing of the clause that you will pay pro- 
portionately any new figure that might 
come to be levied in respect of the estate 
was plain thatit provided for the lessee 
paying any additional figure that might 
be imposed by Government in respect 
of the estate proportionately. As the 
Subordinate Judge held, the six leases 
containing similar stipulations taken to- 
gether, could only mean that the lessee 
should pay the new imposition proportion- 
ately tothe area demised. In the above 
view of the case before us, we are unable 
to give effect to the interpretation placed 
by our learned brother - Mr. Justice 
M. ©. Ghose that the word proportionately 
clearly meant proportionately tothe share 
of the fractional zemindar. 

It remains now to state that on our 
interpretation of the document in question, 
the decision of the Subordinate Judge 
in the Court of appeal below has to he 
affirmed in its entirety, and there is no 
Scope for any remard, as directed by our 
learned brother Mr. Justice Ghose in his 
judgment, seeing that in view of the scope 
of the suit in which these appeals have 
arisen, no liability as claimed in the suit 
could be fastened, so far as the defend- 
ant No. 1 was concerned. As pointed out 
by the Subordinate Judge in his judg- 
ment, there is no evidence in the case 
showing what proportion of the cesses 
payable in respectof the entire estate falls 
upon the twelve villages, so that it is 
not possible to decree the claim in suit 
to any extent against the defendant No. 1. 

In the result, the appeal by the plaintiff 
(Letters Patent No. 40 of 1935) is dismissed 
with costs. The other appeal (Letters 
Patent Appeal No 41 of 1935) is allowed; 
the decision of Mr. Justice M. U. Ghose 
is set aside and the decision and decree 
passed by the trial Court which was 
affirmed by the Subordinate Judge in the 
Court of Appeal below is restored with costs 


throughout including the costs in this 
Court. 
N. Order accordingly, 
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ALLAHABAD HIGH COURT. 
Civif Revision No. 138 of 1936 
connected with 
Civil Revision No. 217 of 1936 
October 28, 1936 
HARRIES, J. 

SIPAHT LAL—Appiioant 
VETSUS 

Pandit SURAJ SAHAT —Opposits Parry 

Civil Procedure Code (Act V of 1908), s. 115—~ 
Appeal before District Judge under s, 478-B, Crimi- 
nat Procedure Code (Act V of 1898)—Disirict 
Judge considering evidence and directing complaint 
to be made against applicant for prosecution under 
s. 193, Penal Code (Act XLV of 1860) —Revision 
against order, if can be entertained. 

Where in an appeal filed before him, under 
s. 476-B, Oriminal Procedure Code, the District 
Judge considers the evidence and directsa com- 
plaint to be made against the applicant for his 
prosecution under s 193, Penal Code, the High 
Court can entertain the application in revision 
under s. 115, Oivil Procedure Oode, against that 
order. 


_ O Rev. against an order of the District 
Moradabad. dated February 27, 


cant. 

Mr. G. S. Pathak, for the Opposite!Party. 

Order.—T nese are applications in revision 
by Sipahi Lal and Ram Narain praying 
that an order passed by the learned Dis- 
trict Judge of Moradabad dated February 
27, 1936, directing that a complaint be 
made against them to the District Magis- 
trate for their prosecution under r. 193, 
Indian Penal Code, be‘set aside. 

The opposite party has taken a prelimin- 
ary objection and has contended that no 
revision lies from such an order. The 
matter arose in this way :— 

Proceedings were first taken before a 
learned Munsif under s. 476, Criminal 
Procedure Code. A preliminary enquiry 
was held but the learned Munsif was of 
opinion that the facts did not disclose any 
ground for ordering a complaint to be 
made against Sipahi Lal aud Ram Narain. 
The present opposite party being 
dissatistied with that decision appealed as 
he was entitled to do under s. 476 B, 
Criminal Procedure Code, to the learned 
District Judge. The learned Judge con- 
sidered the whole of the evidence which 
had been placed before the learned Munsif 
and came tothe conclusion that this was 
a case which required a full enquiry in 
a Criminal Court and directed that a pro- 
secution of these two persons should be 
commenced. Against that order Sipahi 
Lal and Ram Narain have applied in 
revision to this Oourt alleging that 
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the learned Judge acted in this case 
illegally and with material irregularity. 

The jurisdiction of Court in revision is 
governed by s. 115, Civil Procedure Code. 
This present case cannot possibly fall 
within sub-s. (a) or (b) of this section, but 
it is contended thatit falls within sub- 
s.(c). It is said that the Judge acted 
illegally and with material irregularity 
but, it must be remembered, that in itself is 
not a ground for interfering in revision. The 
illegality or material irregularity must have 
occurred in the exercise of the jurisdic- 
tion of the Court. In short, before I can 
interfere [ must be satisfied that the learned 
District Judge acted in the exerciss of 
his jurisdiction illegally or with material 
irregularity. 

There can be no doubt that the learned 
Judge had full jurisdiction to deal with 
this matter and all thatis urged against 
the order is that it is wrong in law. 
No argument has been addressed to me 
Suggesting that the learned Judge did 
anything in the course of this enquiry 
which was in any way contrary to the rules 
of law ‘or procedure affecting the matter. 
He had jurisdiction to. hear the appeal, 
he conducted the appeal properly and after 
so conducting if decided the case. He 
may have decided it wrongly, bub that is 
very different from an illegal exercise of 
jurisdiction or material irregularity in the 
exercise of jurisdiction. In my judgment 
it is quite impossible to say ia this case 
that the learned Judge did anything waich 
can possibly bring this case within s. 115, 
Civil Procedure Code and that being so, 
I am bound to hold thatI have no juris- 
diction to entertain this application. 

However, in the event of my being 
wrong upon this point I have heard argu- 
ments upon the merits, and, even if I had 
power to inlerfere, L am perfectly satisfied 
that this isa case where this Court should 
not interfere. The learned District Judge 
has directed a prosecution of the ap-' 
plicants under s. 193, Penal Code, for 
fabricating false evidence. The basisofthe 
prosecution is that these two persons signed 
an endorsement on the back of a duplicate 
copy of a .notice to the effect that the 
opposite party Suraj Sahai was found at 
about 5-30 P m. on December 13, 1934, and 
that he refused to accept a copy of the 
notice handed tohim by the Court Amin 
and consequently that such notice was 
affixed to the door of his house which 
was open. It was the opposite party's 
case that he was at this time in Bombay 
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and that, therefore, this endorsement on 
the back of the notice was a deliberate 
false statement. The learned Munsif was 
not satisfied that the slatement was false 
and in any event held that the statement 
was not material because of certain events 
which had happened. The learned District 
Judge was of opinion that the opposite 
party's statement, that he wasin Bombay 
at the time, was in all probability true and, 
therefore, that the endorsemeut was false. 
He further was of opinion that nothing 
which had happened could make the state- 
ment immaterial in the proceedings which 
were then taking place. I am- wholly 
unable to say that there was no sound 
material upon which tke learned District 
Judge could arrive at the conclusion that 
this was ‘a case which should be inves- 
tigated in the Criminal Court. I express 
no opinion whatsoever upon the merits 
and all I need say is that the material 
before the learned District Judge does 
suggest that this is a serious matter which 
should be thoroughly investigated. It is 
a case where a complaint should be made 
and that being so, I hold that ‘on the 
merits this application—even if I can 
entertain it—has no force. 

The result, therefore, is that the applica- 
tions of both Sipahi Lal and Ram Narain 
are dismissed with costs. 

D. Applications dismissed. 





NAGPUR HIGH COURT 
Civil Revision Application No. 728 of 1935 
October 7, 1936 
POLLOOK, J.. 
BHAYYALAL—-ÅPPLIOANT 
VETSUS 
RAMCHANDRA—Opposits Party 

Transfer of Property Act (IV of 1882), s. 67-A 
—Applicability—Mortgage executed on same pro- 
perty by two different persons—Sutt on mortgages 
-—-Mortgagee, if can combine both causes of 
action—Civil Procedure Code (Act V of 1908), 
0. I, rr. 3, 2. 

Section 67-A of the Transfer of Property Act 
applies only to mortgages executed by the same 
mortgagor and can have no application to a case 
where the mortgages are executed by two different 
mortgagors, though of the same property. Order I, r, 3, 
Civil Procedure Uode gives the mortgagee no right 
to join the two mortgagors as defendants because the 
right to relief that he is claiming arises out of differ- 
ent acts, nor does O. II, r. 3, help him where the de- 
fendants are not jointly liable on each mortgage. 

App. for revision of the order of the Court 
of the Second Additional District Judge, 
Nagpur, dated October 30, 1935, in O. S, 
No. 38-A of 1935. 


BHAYYALAL v. RAMowANDRA (NAG.) 


170 1 ĉ 

Mr. M. N. Jog, for the å pplicant. * 

Messrs. R. R. Dandige and M. R. Indur- 
kar, for the non-Applicant. 

Order.—The plaintiff sued on two mort- 
gages executed by different persons, and 
the lower Court has held that he is entitled 
{o combine the two causes of action in 
one suit under s. 67-A of the Transfer 
of Property Act. The property morigag- 
ed was the same in each case, a house 
that belonged at one time to Baliram, 
now deceased. The first mortgage was 
executed in 1923 by Bhaiyalal who claims 
to be the adopted son of Baliram, a point 
that is disputed. The second mortgage 
was executed in 1929 by Baliram, widow 
Gangabai and her co-widow. Section 67-A 
of the Transfer of Property Act applies 
only to mortgages executed by the same 
mortgagor and can have no applicaticn 
to the present case where the mortgages 
were executed by different mortgagore. 
Order I. r. 3, gives the plaintiff no right 
to join the two defendants as defendants 
in this case, because the right to relief 
that heis claiming arises out of different 
acts, nor does O. II, r. 3, help him be- 
cause the defendants are not jointly liable 
on each mortgage. It would no doubt be 
convenient for the plaintiff to combine the 
two claims, but it is difficult to say 
precisely what sort of decree could be 
passed that would not be unfair to one of 
tke defendants. The decree against the 
first defendant should be for the sale of 
his right, title and interest in the house 
in default of payment of the money due 
on his mortgage, and the decree against 
the second defendant would be in the 
same terms. If the two mortgages were 
combined, neither defendant would be 
able to redeem his right, title and in- 
terest in the house without payment of 
the money due on the other mortgage. 
The lower Court had no power to combine 
the two claims as s. 67-A is quite clear 
that the mortgagor must be same in each 
case. lis opinion that it would be 
convenient in the interests of justice to 
combine ihe claims and that this is the 
spirit of s. 67-A cannot be supported, 

The application for revision is allowcd 


with costs. No Gounsel's fee allowed es 
n> certificate filed, 
D. Revision allowed. 
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RANGOON HIGH COURT 
Special Bench 
Civil Reference No. 9 of 1936 
April 2, 1937 
Rosgats, J. J., Lzaca AND Maokney, JJ. 
COMMISSIONER or INCOME- TAX, 
BURMA 


TETSUS 


P. V. R. M. VISALAKSHI ACHI—Assessge 

Income Tax Act (XI of 1922), ss. 42 (1), 66 (2)— 
‘Business connectiion’, meaning of—Mere lending of 
money purely as loan—Whether. establishes business 
connection—Reference—Assessce should be heard 
first— Practice. ` 

The mere fact of a business transaction having 
taken place between two parties does not show that 
a business connection has also been established be- 
tween them. The expression ‘business connection’ in 
s. 42 (1), Income Tax Act, means“ any adventure 
or concern inthe nature of trade, commerce of 
manufacture being a business with which he (that 
is, the person residing outof British India) is con- 
nected.” The mere lending of money, purely as a 
loan to a person in business, does not establish a 
business connection with the person; the business 
of the borrower does not thereby necessarily become 
connected with thelender. He is indifferent to it— 
unless indeed his money is jeopardized, in which 
case he may take steps to become connected with 
the business. Commissioner of Income-tax v. 
Currimbhoy Ebrahim and Sons (3), followed, Com- 
missioner of Income-tax v. Bombay Trust Corpora- 
tion (1) and Commissioner of Incomi-tax v. Bom- 
bay Trust Corporation (2), distinguished. 


When an assessee is aggrieved, the Commissioner - 


is bound to refer the question in dispute to the 
High Court for determination and the assessee should 
be heard first. Good reason should beshown before 
any departure is made from this rule of practice. 
Secretary to Commissioner, Salt, Abkart and Separate 
Revenue, Madras v. Ramanathan Chetty (6), applied, 
Killing Valley Tea Co. v. Secretary of State (7) and 
In re John & Co. (8), referred to. 

O. Ref. made by the Commissioner of the 
Income-tax, Burma. i 

Mr. E. W. Lambert, Assistant Govern- 
ment Advocate for the Commissioner of 
Income-tax, Burma. 

Mr. R. Clark, for the Assessee. 


Roberts, C. J.— This is a reference made 
by the Commissioner of Income-tax to the 
High Court under s. 66 (2), Income Tax Act, 
1922, for the determination of a question 
of law. The assessee P. V. R. M. Visalakshi 
Achi resides in Royavaram, Pudukotta 
State, outside British India and carries 
on the business of amoney-lender. First 
she carries on this business in Pudukotta 
and she lendsmoney to persons in Burma. 
Some of these loans tock place in Burma 
and accordingly the profits arising from 
them were assessed to income-tax under 
s. 4 (1) of the Act. These items are 
enumerated in scheduleA and they do not 
form the subject-matter of any existing 
dispute. Secondly other loans have been 
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made by the assessee outside British India; 
altogether three to residents in British 
India and one to a non-resident who 
nevertheless has a business in British 
India and has used the loan in question in 
that business. ‘lhe profits arising from 
these loans were assessed under s. 42 (1) 
of the Act aud the items are enumerated 
in schedule B. The assesses contended that 
s. 42 (1) did notapply. Section 42 (1) of 
the Act runs as follows: - 

“In the case of any person residing out of Brij- 
tish India, all profits or gains accruing or arising 
to such person, whether directly or indirectly, 
through or from any business connection or prop- 
erty in British India shall be deemed to be in- 
come accruing or arising within British India and 
shall be chargeable to income-tax in the name, of 
the agent of any such person, and such agent 
thall be deemed to be for all the purposes of this 
Act, the assessee in respect of such income-tax,” 

It is admitted that the respondent re- 
sides in Pudukotta. The sole question is 
whether the items in schedule B must be 
deemed to be income accuring or arising 
within British India; for that purpose it 
is necessary to see whether they accrue or 
arise, directly or indirectly througn or 
from any business connection or property 
in British India, The question prepound- 
ed is: Whether there was any -material 
before the Income tax Officer upon which 
he could find that the sum of Rs. 2,018 6-0 
or any part of it accrued or arose to 
the assessee, whether directly or indirectly 
through or from a business connection in 
British India, and as such, was assessable 
to income tax for the year 1934-35 under 
s. 42 (1) of the Act. In addition to her 
own money-lending business in Pudukotta, 
the respondent was also a partner in the 
P. V. Bogale money-lending firm at Pyapon 
in Burma, There is no evidence what- 


ever that the loans made tothe persons men- 


tioned in Schedule B were effected through 
or from the business connection which the 
assessee had as a partner in the P. V, 
Bogale firm. Arising from her business 
connection as a partner in the P. V. 
Bogale firm, the respondent might lend 
money outside British India to persons 
residing in British India or for use 
in their businesses in British India, and if 
there were evidence that she did so, she 
would clearly be liable to assessment for 
income-tax purposes on the profits of such 
loans. But it is not contended here that 
the loans bad anything to do with the 
business connection which the respondent 
had with the P. V. Bcgale firm even in 
an indirect manner. The persons who bor- 
rowed from her outside British India are 
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hot shown to hava done so because she 
was a partner inthe P. V Bogale firm. 

Apart from the P. V. Bogale firm, did 
the respondent have any bnsiness connec- 
tion in British India from which the pro- 
fits on these leans accrued or arose. 
The answer to this question must depend 
on the interpretation of the phrase ‘‘busi- 
ness connection” in s. 42 (I) of the Act. 
Now itis clear that there must be a basi- 
ness in British ladia from which the busi- 
ness connection arises, and the Commis- 
sioners case is that the respondent carried 
on a money-lending business and lent 
money to many persons in Burma, then a 
part of British India, and that from this 
business the business connection arose. It 
is contended that when a person carries 
on the business of lending money, each 
loan emanates from a business connection 
with the borrower. If this contention is 
right, then the words “business trans- 
action” might aptly have been used in the 
Act. But the mere fact of a business 
transaction having taken place between 
two parties does not, to my mind, show 
that a business connection has also been 
established between them. 

In Commissioner of Income-taxr v, Bombay 
Trust Corporation (1) and Commissioner of 
Income-tax v. Bombay Trust Corporation 
(2) the Hong Kong Trust Corporation lent 
deposits to the Bombay Company amount- 
ing to over 15 crores annually, this was 
about 16 times the paid-up capital of the 
Bombay Company: there uppears to have 
been no security and it was held on a re- 
view of the facts that a business con- 
nection had been established. On the 
other hand in Commissioner of Income-taz v. 
Currimbhoy Ebrahim & Sons (3) their Lord- 
ships of the Privy Council held that where 
the Nizam of Hyderabad (residing out 
of British India) in an isolated transaction 
lent money tothe respondents in Bombay 
no buisness connection within the meaning 
of s. 42 (1) had been established. The 
Nizam was not carrying on the business 
of a money-lender in British India or in 
Hyderabad, and thus there was no busi- 
ness from which a business connection 


(1) 52 B 702; 113 Ind. Oas. 593; A IR 1928 Bom. 
448; 30 Bom. L R 1172. 

(2, 54 B 216; 121 Ind. Cas. 532; A I R1930 P O 
54: 57 IA 49; Ind. Rul, (1930) P C 68; (1930) A L 
J 73; 3: OC W N 230; 32 Bom. LR 361; 58M L J 
197; 31 L W 582; (1930) M W N 5641P ©). 

(3) 60 B 172; 159 Ind, Cas. 555; A IR 1936 PO 
1; 63 IA 1; 1935 O L R 726; 8 R P O 91; 1935 
A LR 1220; 2B R134; (1935) OW N 1361; 43 L 
W 53; 620 L J 397; 400 WN 199; (1986) MWN 
37, 70 M L J 247; 88 Bom. L R 139 (PQ). 
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might arise. In the present case the res- 
pondent was carrying on the buginess of a 
money-lender and the question is whether 
a business connection arose from it. There 
is nothing in the Letier of Reference to 
show that these loans were other (than 
isolated transactions between the parties. 
True, there may have been many loan 
transactions between persons in Burma 
and the respondent, but there is no evi- 
dence of a course of dealing between the 
respondent and these particular borrowers 
(using the words of Sir George Rankin at 
p. 180*, “such as might fairly be des- 
cribed as a business previously subsisting 
between them.” Sir George Rankin re- 
marked that the mere fact that Messrs. 
Courrimbhoy Ebrahim & Sons used the loau 
from the Nizam in connection with their 
own business did not bring the Nizam any 
nearer to being a person whohad a busi- 
ness connection in British India. It was 
not shown that he had any interest direct 
or indirect with the respondent company. 
Similar observations might be applied to 
the present case. 

` It is contended that in annexure O to 
the Letter of Reference it is shown that 
the Assistant Commissioner of Income-ltax 
found as a fact that “appellant makes 


‘contracts with these Chetty tirms to finance 


them” and that shows he has a busi- 
ness connection with them. In one sense 
anyone who lends money to another is 
financing that other person, but 1 cannot’ 
find that such a series of loans were 
advanced, or that the interest taken by 
the lender in the borrower's business was 
such, as to constitu’e a course of dealing 
amounting to a business connection witu 
the firms enumerated in schedule B. The 
other authorities cited to us Oriental In- 
vesiment Corporation, Ltd, Bombay v. Com- 
missioner of Income-tax (4) and Income- 
tax Commissioner, Bombay v. Remington 
Typewriter Co., Lid. (5) are very different 
from the present Case, among the distin- 
guishing features being in the first case 
the amount of the loan and the fact that 
it remained outstanding, and in the second 
tae mutual interest of the two typewriter 
companies concerned. I would answer the 
question propounded in the negative. 

There remains one other matter. Mr. 

(4) (1934) 7 ITC 211. 

(5) 58 I A 42; 130 Ind. Cas. 679; AIR 1931P O 
42; 55 B 243; 35 C W N 319; 33 LW 304; (1931) 
M W N 248; 8 O W N 559; Ind. Rul. (1931) PO 87; 


(PO) LJ 609; 33 Bom. L R 413; 53CL J 135 
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«Clark for the respondents claimed the 
right to beheard first. When an assessee 
is aggrieved, the Commissioner is bound 
to refer the question in dispute to the 
High Court for determination and I am of 
the opinion that the practice laid ‘down in 
Seeretary to Commissioner, Salt Abkari and 
Separate Revenue, Madras v. Ramanathan 
Chetty (6) should be followed and 
that the assessee should normally be 
heard first. I do not say that circums- 
tances might never arise in which it might 
be desirable to hear the Commissioner of 
Income-tax first, but the Madras practice 
isin conformity with that of the Calcutta 
and Allahabad High Courts: see Killing 
Valley Tea Co. v. Secretary of State (7) 
and In re John & Co. (8) and good reason 
should be shown before any departure is 
made from it. The Commissioner of Inocme- 
tax must pay the costs of this reference. 
20 gold mohurs, and in addition the Rs. 100 
deposited under s. 66 (2) should be refund- 
ed to the assessee. 

Leach, J.—I agree that the question 
propounded must be answered in the nega- 
tive. There is no evidence that the protits 
which the income-tax authorities seek to 
tax have arisen from any business con- 
nection in British India. On the facts 
Stated inthe reference the loans can only 
be treated as isolated transactions entered 
into outside British India. I also agree 
with the remarks of the learned Oniet 
Justice with regard to the right to begin. 


Mackney, J.—l agree. Tne reference has 


been worded in rather a curious manner; 


for evidently the point upon which our. 


Opinion is desired is whetner the Income- 
tax Officer in applying his mind to the 
facts of the case nas employed an inter- 
pretation correct in law, to sub-s. (1), 
s. £2, Income Tax Act: With regard to 
sub-s. (1), s. 42, Income Tax Act, it appears 
to me that the expression “business con- 
nection” isa composite expression. Lts 
meaning can best be ascertained on a con- 
sideration of its context: 

“All profits or gains accruing or arising, whether 
directly or indirectly, through or from any busi- 
NESS CONNECHION....re0e6 m British India,” 

Profits must arise: through or from busi- 
ness dealings: they can be ascertained 
only by jooking at the protit arising through 


(6) 43 M 75; 53 Ind. Oas. 976; A I R1920 Mad. 344; 
37 M LJ 663; (1919) MW N 8:6;10 L W 570; 26 M 
L T 447. 

(7)48 O161; 6l Ind. Oas. 107; A I R 1921 Cal. 40; 
32 OLJ 421, 

(8) 43 A 139; 58 Ind. Cas. 836; A I R 1921 All. 257; 
18 A L J 1017. l 
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or from such dealings. “Profit” in tue 
general. sense may arise through or from a 
“business connection”, (taking that phrase 
in the special sense of “existence of a 
regular clientele’) where the existence of 
such regular clientele brings fresh business, 
but -clearly the actual profits or gains 
which it might be possible to tax arise 
through or from the fresh business itself. 
Inasmuch, therefore, asin this section the 
reference is to actual profits or gains, the 
expression “business connection,” must 
denote something which produces profits 
or gains, and not.amere state or condition 
which is favourable to the making of profit. 
Again if the word “business” only qualifies 
the word “connection” by describing the 
sort of connection (taking the word in the 
sense of “a being connected”) we meet 
with the same difficulty in the phrase 
“profits arising through or from” such con- 
nection, i.e. profits do not arise through 
or from the fact of connection. The word 
“business” must therefore have the signi- 
ficance indicated in s. 2 (4) of the Act 
and denote an adventure or concern in the 
nature of trade, commerce or manu- 
facture: and the word “connection” must 
be used in the sense of ‘that with waich 
one is connected,” so that in order to make 
clear the meaning of the expression “any 
business connection” we may expand it 
thus: “any adventure or concern in the 
nature of trade, commerce or manufacture 
being a business with which he (that is 
the person residing out of British India) 
is connected,” 

That there must besome “adventure or 
concern” is clear from the factthat under 
sub-s. (1) the person residing out of Bri- 
tish India is chargeable to income-tax in the 
name of the agent of any such person. 
Section 43 of the Act explains the use of 


the word “agent”: 

“Any person employed by or on behalf ofa per- 
son residing out of British India, or having any 
business connection with such person, or through 
whom such person is in the receipt of any income, 
profits or gains upon whom the Income-tax Off- 
cer hag caused a notice to be served of his inten- 
tion of treating him as the agent of the non- 
resident person shall, for all the purposes of this 
Act, be deemed to be such agent; 

Provided that no person shall be deemed to be 
the agent of non-resident person, unless he has 
had an opportunity of being heard by the Income- 
tax Officer as to his Liability." 


“Having any business connection with 
such person” musi be interpreted consis- 
tently. with what has been said in the 
foregoing and must mean “conducting a 
business being a business with which such 
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person is connected.’ And “through whom 
such person is in the receipt of any in- 
come” does not mean “from” whom that 
is, a person paying interest to a person 
out ot British India on a loan taken by 
him from that person is not one through 
whom income is received but one from 
whom income is received and he cannot 
be deemed to be an agent of that person. 
Now P. V. R. M. Visalakshi Achi referred 
to as the assessee has no agent for any 
seat of business in British India. She is 
a partner in a money-lending firm in Burma 
known as P. V. Bogale, but the loans in 
question have nothing to do with that firm. 
She also carries on a money-lending busi- 
ness in Royavaram which is out of British 
India. The loans in question (shown in 
schedule B) were made at Royavaram in 
the course of that business. Many of the 
loans shown inschedule A were also made 
in Burma in the course of thesame business 
to persons in Burma. There is no business in 
Burma of which these loans were the acts. 
The series of loans does not constitute a 
business (as defined) in Burma: it is no 
more than a section of the business deal- 
ings of the business in Royavaram. Nor 
could a series of her own business deal- 
ings be reasonably described as a “business 
with which she is connected.” 

Is there any evidence of any business 
connection between the assessee and: the 
individuals to whom the loans were made? 
There is none. Tne Assistant Commissioner 
of Income-tax, it is true, in his appellate 
order (see annexure © tothe Commissioner's 
reference) says “appellant makes contract 
with the proprietors of these Qhettyar 
concerns and finances them.” . lf this were 
a fact; of course the case would be entirely 
different; but the Commissioner makes no 
reference to this statement and it is apparent 
that the Assistant Commissioner is using 
the word “finance” merely in the sense of 
‘lending money.” The mere lending of 
money, purely as a loan to a person in 
business does not establish a business 
connection with the person: the business 
of the borrower does not thereby neces- 
sarily become connected with the lender. 
He is indifferent to it~—unless indeed his 
money jis jeopardized, in which case he 
may take steps to become connected with 
the business. The view here set out appears 
to me to be consistent with all the decisions 
to which our attention was directed. As 
regards the passage in Commissioner of 
Income-tax v. Currimbhoy Ebrahim & Sons 
(8) on -which the Commissioner of Income- 
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tax has relied so strongly (‘‘Tpere is no 
proof that the Nizam is carrying on business 
of money-lending either in Hyderabad or 
British India.”) I do not think it bears 
the interpretation which it is sought to 
fasten upon it. Looking at the context it 
is clear that the sentence is but another 
way of saying that the loan made by the 
Nizam was an isolated transaction. It is 
a comment on the absence of one of the 
conditions which cne would ordinarily- 
expect to findin a case where there was a 
business connection. The sentence in my 
opinion does not imply either that it -was 
a necessary condition or that it was the 
sole determining condition. 


N. Answer accordingly. 


ace catia 


PATNA HIGH COURT 
Civil Appeal No. 1070 of 1933 
September 25, 1936 
WORT AND J AMEB,-J- . 
LIQUIDATOR, BAGHA CO-OPERATIVE 
SOCIETY —PLaiIntirs—APpPELLANT 


l VETSUS ; 
DEBI MANGAL PRASAD SINHA anp_ 


OTHERS—DEFENDANTS~-RESPONDENTS - 

Principal debtor and surety—Person holding himself 
responsible for payment of debt due to creditor from 
another—Such person, whether becomes surety or 
principul debtor—Limitation Act (IX of 1908), s. 20 
~-Scope—Debtor depositing money with creditor 
Debtor's option of appropriation—Option not exer- 
cised and money appropriated towards interest by 
creditor—Payment, whether on account of interesi 
as such. 
. A person who writes toa creditor under his sig- 
nature that he shall be responsible for the payment 
of the debt due to him from another person, stands 
ina position of a principal debtor and not of'a 
surety. 
- Under s. 20, Limitation Act, if the creditor is to- 
rely upon a payment of interest, it must be a pay- 
ment of interest as such, but as regards a payment 
towards principal no such specification is neces- 
sary. " 
A debtor has the first option to state whether the 
deposit by him is to be appropriated towards pay- 
ment of interest or principal and where he does not 
exercise the option and the creditor appropriates the 
amount towards the interest, the ` debtor must be 
presumed to consent tosuch appropriation and the 
payment canbe held to have been made on account 
of interest ae such, within the meaning ofs. 20 
Limitation Act, Udeypal Singhv. Lakshmi Chand 
(1), dissented from, 

O. A. from appellate decree of the 


ee Muzatiarpur, dated June 8, 
Messrs. B. N, Mitter and S. N. Banarji, 
for the Appellant. 
Mr. N. K. Prasad II, for the Respondents, 
_ Wort, J—This appeal is against the 
decision of the Subordinate Judge in an 
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action in *which the Bagha Oo-operative 
Society claimed a certain sum of money-—a 
loan taken by one Munshi Muna Pal. The 
Judge in the Court below held that the 
action was barred by limitation. I must 
Say that when the case was first cpened, 
it seemed impossible to support the con- 
tention of Mr. Mitter appearing on behalf 
of the plaintiff-appellant that the letter of 
February 3, 1928, upon which he relies, 
gave afresh start to limitation, and I am 
bound to add that I find some difficulty in 
coming to a conclusion in the matter. The 
question in the case was whether by the 
letter of February 3, 1928, a fresh start 
to limitation was given under s. 20, Limi- 
tation Act. The facts which it is neces- 
sary to state are very few. Although 
Munshi Muna Lal actually borrowed the 
money from the Bagha Oo-operative Society, 
it has been found by the Court below that 
it was taken by. Munshi Muna Lal on behalf 
of defendant No. 1,in other words, defen- 
dant No. 1 was the debtor. 

Before dealing with the main point in the 
case I propose to refer to two arguments 
addressed to us by the learned Advocate 
for the respondents, who were defendants 
in the Court below. The first is as regards 
limitation and the second is with regard 
to the nature of the liability of defendant 
No. 1. Sofar as limitation is concerned, 
if was contended that this Court ought to 
hold, supporting the judgment of the Court 
below, that the action was in any event 
barred by limitation, that is to say, that 
the action was already barred when the 


letter of September 8, 1927, upon which this. 


claim rests, was written. There is ‘cer- 
tainly nothing on the face of the record to 
entitle this Court to come to any such 
conclusion, and indeed it was never sug- 
gested in either of the Courts below that 
the action was so barred. The only ques- 
tion was whether the period of limitation 
between September 8, 1927, and the date 
upon which this action was brought was 
such as to bar the action; and as I have 
already indicated, the only way the plaintiff 
could get out of that case was to show 
that by the letter of February 3, 1928, a 
fresh start to limitation had been given. 
As regards the other question, the nature of 
the liability of defendant No. l, it was con- 
tended by the learned Advocate appearing 
on behalf of the defendant-respondents 
that the Court below had no right to come 
to the conclusion that defendant. No..1 was 
the .debtor, that is to say, thatit, was on 
his behalf that the money had been’ ad: 
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vanced. But, as I have already said, the 
basis of the claim was the letter of Septem- 
ber 8, 1927, which is to the effect: 

“In obedience to your letter, dated September 8, 
1927, I beg to state that I hold responsible myself 
regarding the payment of the dues against Munshi 
Muna Lal, a member of the Bagha ‘/o-operative 
Society, by January 19, 1928." 

The letter is then signed by defendant 
No. 1. It is rather difficult to ascertain 
from the plaint exactly what the case of 
the plaintiff is; whether it isa case of de- 
fendant No.1 being a surety, whether de- 
fendant No. 1 was to be looked upon as a 
principal debtor, or whether Munshi Muna 
Lal was to be looked upon as the principal 
debtor. But one matter is perfectly clear 


-and that is that the letter of September 8, 


1927, does not put defendant No. 1 who 
wrote the letter in the position of a surety; 
he becomes by that letter on its proper 
construction the principal debtor whatever 
the position may have been prior to the 
date upon which the letter was written. 
In my judgment, therefore, that point 
cannot avail the respondents. The only 
other question, the main question in the 
ease, is whether the payment has been 
made and acknowledged within the mean- 
ing of s. 20, Limitation Act. The letter 
of February 3, 1928, is a letter signed by 
Debi Mangal Prasad Sinha and its relevant 
portion is to this effect: l l 

“T would like to bring to your kind notice that 
on January 30, 1928, I had been to Bettiah for 
paying respect to you and depositing money on 
behalf of Munshi Muna Lal, but to my great 
misfortune I could not see you. The money has 
been deposited.” 
- Now, certain payments had been made 
towards this debt on behalf of Munshi 
Muna Lal, and the one with waich we are 
concerned is a payment of Rs. 394 odd 
entered in the books of the Society as paid 
on account of interest. That is to say, it 
appears that a payment was made to the 
Co-operative Society, the creditor, which 
appropriated it towards interest, and it 
must be assumed that the debtor consented 
to that appropriation. Being the debtor 
he had the first ‘option: he could have 
appropriated the amount towards. principal 
or be could have appropriated it towards 
interest according to his own wish. But 
as Ihave said the creditor having appro» 
priated it and the debtor having consented 
{ suppose it must be assumed that the 
amount was paid on account of interest, 
and it might be held to be paid as such 
within the meaning of s. 20, Limitation 
Act. That this payment of Rs. 39! odd was 
made, there can be no doubt and the amount 
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was paid on account of this debt which, in 
‘the first instance, had been incurred by 
Munshi Muna Lal. Now the question: is 
whether the statement . in the letter of 
February 3, 1928, that ‘the money was 
deposited on January 30, 1928’, can in.the 
circumstances of the case be held to be an 
acknowledgment of payment within the 
third sub-clause of s. 20 of the Act. The 
learned Judge in the Court below did not 
address his mind to this question as it was 
not raised. He held merely that the action 
was barred by limitation as the period of 
three years had elapsed from September 8, 
1927. Now, as this point arises in the case, 
there are two courses open to this Court, 
first to remand the case to the learned 
Judge in the Court below to determine 
-this.questicn as a question of fact and 
secondly to investigate the matter for itself 
under the powers given to it by s. 103, 
Civil Procedure Code. It is the latter 
course that we propose to take. 

Looking at the evidence, a number of 
facts have in my judgment clearly proved 
first, that a payment was made on Janu- 
ary 30, 1928, of Rs. 394 odd. I think also 
that it would notin any way be straining 
the evidence to hold that this’ was the 
payment made on January 30, 1928, and 
placed against interest in the manner 
which I have already indicated. It is also 
proved by the evidence of the plaintiff 
that the account was recorded in the name 
of Munshi Muna Lal as ‘to do otherwise 
would be contrary to the rules -of the 
Society. We then come to the letter of 
February 3, 1928, itself. The letter clearly 
admits a payment. It was contended by 
the learned Advocate for the respondents 
that the word used was ‘deposited.’ But 
I think it would be taking a very strange 
view of the letter if we hold that when the 
writer says ‘money was deposited’ he did 
not mean that he had paid the money. 
He admits having paid the sum on Janu- 
ary 30, 1928. There can be no doubt 
whatever on the evidence taken as a whole 
of his having paid the amount against the 
account of Munshi Muna Lal. Taking the 
evidence as a whole, there can be no doubt 
in my judgment that the payment referred 
to by the letter of February 3, 1928, was 
this payment of Rs. 394 odd. There was 
one point taken by the learned Advocate 
for the respondents and it was this: that 
the letter of February 3, 1928, does not 
‘admit a payment -by the debtor as such, 
put admits a payment on behalf of Munshi 
-Muna Lal. To. give effect to that argu- 
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ment would,in my judgment, be placing 
words in s. 20, Limitation Act, which are 
not there. All that is required by the sec- 
tion is an acknowledgment of the payment 
by the debtor. 


We are not dealing here with the ques- 
tion of agency, otherwise certain very 
difficult questions would have arisen. As 
I have said, al] that is required is an 
acknowledgment of the payment by the 
debtor, and in this case the person who 
wrote the letter of February 3, 1928, has 
been held to be the debtor. Ido not think 
there can be ary doubt in this case that 
in the discussion which took place cn the 
evidence, the payment which is referred to 
in the letter of February 3, 192¢, was the 
payment which the plaintiff had proved, 
and in my opinion it would be taking a 
somewhat grotesque view of the evidence 
to hold otherwise. I have- already stated 
in the course of my observation.that from 
one pointof view it might be taken that 
the payment of Rs. 394 odd referred to in 
the letter of February 3, 1928, was the pay- 
ment of interest as such within the meaning 
of s. 20, Limitation Act. I do not propose 
to come to any definite conclusion on that 
although I have the gravest possible doubts 
whether that could be said to be the case 
having regaid to the plain construction of 
s. 20. When it speaks of an acknowledg-. 
ment ofthe payment of interest, and ack- 
nowledgment of payment of interest as such; 
I am of the cpinion (aJthcugh perhaps it 
is unnecessary to decide the point definitely 
in this case) that the writing which is the 
acknowledgment of the payment of interest 
must also contain the description of the 
payment as a payment of interest. But 
it is unnecessary as I have observed to 
decide that question having regard to the 
view that I take cf s. 20 as a whole. In 
this connection I must refer to the Full 
Bench decision of the Allahabad High Ovurt 
in Udeypal Singh v. Lakshmi Chand (1). 
This case is relied upon by the learned 
Advocate for the respcndent to support his 
contention that the letter of February 3, 
1928, does not give a further period of 
limitation as it is not an acknowledgment 
within the meaning of s. 20, Limitation 
Act, because there is no payment within 
that secticn. ‘Ihe learned Chief Justice 
of the Allahabad High Court construing 
this section came to this conclusion at 


(1) 58 A 261; 159Ind. Cas, 387; AIR 1935 All. 


are ‘ania A L 3 1029; 1935 A L R 1107; 8 RA 428 


1937 
p. 276* of the Report : 


“T have, therefore, come ‘to the conclusion that 
where money is paid by a debtor without specify~ 
ing whether the payment is towards interest or 
towards principal, leaving it to the option of the 
creditor to appropriate it as he likes, and the 
creditor appropriates it towards interest, there is 
neither a payment of interest as such nor a part 
payment of the principal within the msaning of 
s. 20, but there is a mere unspecified payment of 
money, which has subsequently by the act of the 
creditor become a payment of interest,” 


Thom, J., with one other of the learned 
Judges of the Court took an opposite view, 
‘but the majority concurring in the view 
taken by the Chief Justice, that view 
prevailed. But with great respect to the 
learned Judges the effect of the opinion 
there expressed would be to place words 
in s. 20, Limitation Act, which do not 
appear. The learned Chief Justice points 
.out that where money is paid and there 
is no appropriation, or to put it more ac- 
curately, no specification whether payment 
is towards interest or towards principal, it 
cannot be payment within the meaning of 
s. 20 of the Act. Now, it is quite clear 
that under s. 20, Limitation Act, if the 
creditor is to rely upon a payment of interest, 
it must bea payment of interest as sach, 
but as regards a payment towards principal 
no such specification is necessary. Now the 
effect of the opinion expressed by the 
majority of the Judges of the Allahabad 
High Court would make it necessary, both 
in the case of payment towards interest 
and inthe case of payment towards prin- 
cipal, for the payer to specify towards 
which items they were made. In my View; 
with great respect, the opinion expressed 
is a view that I cannot possibly take, upon 
what seems to me, to be the plain con- 
struction of s. 20 of the Act. Having 
regard to the View I take of the letter of 
February 3, 1928, connected as it is with 
the payment of Rs, 394 odd, I am of the opin- 
ion that the action is not barred by 
limitation, and, therefore, the decision of 
the learned Judge inthe Court below is 
wrong. Tne appeal is, therefore, allowed, 


the judgment of the learned Subordinate. 


Judge is reversed and the judgment of 
the trial Court restored with costs through- 
out. 
James, J.—1 agree. 
D. Appeal allowed. 
*Page of 08 A.—[EHd.] 
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NAGPUR HIGH COURT 
Civil Revision Application No. 614 of 1933 
October 8, 1936 
POLLOOK, J . 
JAGANNATH MAUGNIRAM MARWADI 
—APPLIOANT 
versus 

Tun SECRETARY, MUNICIPAL COM- 

MITTEE, MEHKAR—Opposite PARTY 

C. P. Municipalities Act (II of 1917), s. 67 (8)— 
Notification of imposition of tax, whether conclu- 
sive showing imposition— Evidence to disprove tt, if 
can be given—Evidence Act (I of 1872), s. 4. 

Under s. 67 (8) of the C. P. Municipalities Act a 
notification of the imposition of a tax is conclusive 
evidence that the tax has been imposed in accord- 
ance with the provisions of the Act. Therefore, 
under s. 4 of the Evidence Act, the Court must 
regard it as proved that the tax was imposed in 
accordance with the provisions of this Act and must 
not allow evidence to be given for the purpose of 
disproving it. Secretary of State for India in Council 
vy. Akbar Ali (3), Kasturi Pillai v, Municipal Coun- 
cil, Brede (4)and Balvant Ramchandra v. Secretary 
of State (5), applied. Firm of Radha Kishen-Jai- 
kishen Das v. Municipal Committee, Khandwa (1) and | 
In re Manick Chand Mahata v. Corporation of 
Calcutta (2), distinguished. 

App. for revision of the order of the Court 
of the Sub-Judge, Second Class, Mehkar, 
dated July 15, 1936, in ©. 8. No. 139-A of 
1935. 

Dr. W. S. Barlingey, for the Applicant. 

Order.—The applicant sued for a declar- 
ation thata certain tax imposed by the 
Municipal Committee of Mehkar was illegal, 
and the illegality which he alleged was that 
the procedure laid down in s. 67 of the C. P. 
Municipalities Act had not been followed. 
The imposition of the tax was sanctioned 
by the Local Government under sub-s. (5) 
of s. 67, and a notification imposing the tax 
was published under sub-s.7 and, there- 
fore, by sub-s. (8) of that section, this noti- 
fication is conclusive evidence that the tax 
has bean imposed in accordance with the 
provisions of this Act. The Small Cause 
Gourt, therefore, held that it was not opan 
to the plaintiff to allege or prove that the 
provisions of s, 67 had not been complied 
with. 

I have been referred to the decision of 
the Judicial Committee in Firm.of Radha 
Kishen-Jaikishen Das v. Municipal Com- 
mittee, Khandwa (1) but that was a decision 
under the C. P. Municipalities Act of 1903 and 
that there ig no provision in s. 35 of that 
Act, corresponding to sub-s. (8) of s. 67. A 
similar provision is contained in sub-s. (3) 
of s.6 of the Land Acquisition Act which 
provides that a declaration published in the 

(1) A IR 1934 P O 62; 147 Ind. Cas. 894; 6RPSO 
90: (1934) M W N 546; 66 M L J 551; 39 L W 739; 
30 N.L R 121 (P O) 
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official Gazette under sub-s. (2) shall be 
conclusive evidence that the land is needed 
for a public purpose or for a company. The 
learned Counsel for the applicant has relied 
on the decision in In re Manick Chand 
Mahata v. Corporation of Calcutta (2), but 
that, as was pointed out in Secretary of 
State for India in Council v. Akbar Ali 
(3) turned partly on the question of the 
powers of the Improvment Trust. There is 
ample authority for the view that a declara- 
tion under s. 6 (3) of the Land Acquisition 
Act that the land is needed for a- public 
purpose or for a company cannot be chal- 
lenged in a Civil Court and that the 
Government isthe sole arbitrator on the 
points, Secretary of State for India in 
Council v. Akbar Ali (3), Kasturi Pillai v. 
Municipal Council, Erode (4) and Balvant 
Ramchandra v. Secretary of State (5). 

Under s. 67 (8) of the O. P. Municipalities 
Act a notification of the imposition of a 
. fax is conclusive evidence that the tax 
has been imposed in accordance with the 
provisions of this Act. Therefore, under 
s. 4 of the Evidence Act the Court must 
regard it as proved that the tax was im- 
posed in accordance with the provisions of 
this Act and must not allow evidence to be 
given for the purpose of disproving it. It 
is, therefore, clearly impossible for the 
applicant in this case to give evidence to 
show that the provisions of this Act were 
not complied with. 

The Suit was rightly dismissed, and this 
application for revision is also dismissed 
without notice to the non-applicant. 


D. Revision dismissed. 
(2) 48 C 916; 66 Ind. Cas. 600. i 


(3) 45 A 443; 74 Ind. Cas, 8; 2 i 
1923 All. 523. 68; 21A L J 338; AIR 


(4) 43 M 280; 53 Ind. Cas. 648: . 
TOES MI aL as. 648; 10 L W 331; 26M L 


(5) 29 B 480; 7 Bom. LR 497. 
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, PATNA HIGH COURT 
Civil Appeal No. 1042 of 1934 
e March 3, 1937 


Wort, J. l i 
GANGA PRASAD SAO AND OTHERS— 
PLAINTI FFsS— APPELLANTS 


VETSUS 
DULARI SARAN SINGH anp CTHERS—~ 


DEFENDANTS—REBPONDENTS 
Mortgage—Substituted security — Karta of joint 
Hindu family mortgaging property held by family as 
co-sharer with other persons not being members of 
such family — Partition between such, co-sharers— 
Family receiving other property in lieu of mortgaged 
property—Mortgage, if can be enforced against such 
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substituted property —Transfer of Prapetiy Act (IV 
of 1882), s. 98 — Scope — Transfer of D operi Act, 
whether applies to anomalous mortgage — Principle 
of substitution of mortgaged property by some other 
property, whether affected by s. 98. 

In case of a mortgage of property by thekarta in 
which the joint family was a co-sharer along with 
others who were not the members of the joint family, 
the mortgage may be enforced against properties 
which under a batwara or revenue partition, have 
been allotted in lieu of the share of the mortgaged 
properties Byjnath Lal v. Ramoodeen Chowdhury 
n and Mohammad Afzal Khan v. Abdul Rahman 
(2), relied on. Balgobind Das v. Narain Lal (8), 
distinguished. A 

The expression “in the case of an anomalous mort- 
gage the rights and liabilities of the parties shall be 
determined by the deed,” in s. 98, Transfer of Property 
Act means that so far asthe Act provides for the rights 
and liabilities of the mortgagor, these provisions do 
not apply to the case of an anomalous mortgage. An 
anomalous mortgage is governed by the deed itself; 
but the principle of substitution of some other pro- 
perty for the mortgaged property isa general princi- 
ple of law not provided for in the Transfer of Pro- 
perty Act and s. 98 in no way affects it. 


O. A, from a decision of the Sub-Judge, 
3rd Court, Patna, dated April 5, 1934. 

Messrs. K. P. Jayaswal and Hajzkishore 
Prasad, for the Appellants. 

Messrs. B.C. De, J. C. Sinha aud H. R. 
Kazimi, for the Respondents. 


Judgment.—The plaintiffs are the ap- 
pellants in this appeal which arises out of 
an action in whichthey asked for a mort- 
gage decree against certain properties 
other than those which are the subject of 
their mortgage which was dated September 
11,1926. This mortgage covered an area of 
4.24 acres consisting of plots Nos. 1757, 1759 
and 1769. The mortgagor was the karta 
of a joint Hindu family, a family who were 
co-sharers as regnids these properties, and 
others with other persons not members of 
the jcint family. It is clear, therefore, that 
the position of the joint family together 
with those persons who were their co-sharers 
and who were, asl say,not parties to this 
action, was that of tenants-ln-ccmmcn. 
In 1929 as between the joint family and 
these other persons a partition tock place 
and in lieu of plot No. 1757 and the other 
plots which I have mentioned as the sub- 


-ject-matter of the mortgage, they obtained 


No, 1759 (which was one of the old plots) and 
plots Nos. 1771 to 1776. These plote were 
about an acre in excess of the area which 
the mortgage of September 1}, 1926, cover- 
ed. The defendant-respondent ccmes in 
under a purchase immediately after the par- 
tition of plots Ncs. 1771 to 1776 on July 30, 
1930. We are not very seriously concern- 
ed with this purchase, Lowever, although 
the issues which were raised in the Court 
below on behalf of the respondent had been 
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decided ins his favour. The matter is to be 
determined on the question of law. Itis 
only necessary to state that the lower Ap- 
pellate Court came to the conclusion that 
the doctrine of substitution did not apply 
In this case as this was an anomalous 
mortgage. I should perhaps have stated 
that under the mortgage deed itself the 
plaintiffs were to be in possession for five 
years, and, after that period, to continue to 
do so if they chose. If they decided not 
to take that course, they could sue for 
the mortgage money. The mortgage being 
an anomalous mortgage as I have stated, 
the Judge in the Court below held that the 
matter was governed by s. 98, Transfer 
of Property Act, and the general princi- 
ples of law did not apply: by that I mean 
the doctrine of substitution. In my opi- 
nion, sO far as the effect of s. 98 is con- 
cerned, the learned Judge is -clearly wrong. 
But in’ any event the point taken by the 
Judge in the Court below would not bar 
the plaintiff's claim as against what I 
may call the substituted properties as the 
mortgage deed itself makes a provision 
for substitution as will appear from the 
following clause: 

“Ifthe said rehandar, after the expiry of the term 
of the rehan, does not like to keep the rekan intact, 
in that case the said rehandar shall be competent to 
realize the said rehan money from the person and 
the mortgaged and other movable and immovable, 
namı and benami properties of me, the executant, 
my heirs and representatives by taking proper steps.” 

But I am not proposing to decide the 
case on that footing. The term of the 
bond which I have just read was a point 
advanced by Mr. Jayaswal but not very 
seriously pressed. The contention made on 
behalf of the appellants is that the princi- 
ple as laid down in the leading case in 
Byjnath Lall v.Ramoodeen Chowdhury (1), 
and followed subsequently in Mohammad 
Afzal Khan v. Abdul Rahman (2), applies. 
The principle there laid down was that in 
the case of a mortgage of an undivided share 
the mortgage may be enforced against pro- 
perties “which, under a batwara or revenue 
partition, have been allotted in lieu of” the 
share of the actual mortgage. The same 
principle as I have said was followed in the 
later case Mohammad Afzal Khan v. Abdul 
Rahman (2) reported in Vol. 59 of the 
Indian Appeals. Mr. De on behalf of the 
ye 105; 21 W RPO 233; 3Sar. 333; 2 Suther 

(2) 59 I A 405; 139 Ind. Oas. 85; A IR 1932 P O 235; 
13 Lah. 702; Ind. Rul. (1932) P O 285; 90O W N 829; 
36 0O W N 1129; 36 I W 456; (1932) M W N 1063; 
63M L J 664; (1932) AL J 909; LR 13 A 350; 16 
eo 56 CLJ 324; 35 Bom. L R 1; 34 P LR 63 
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purchaser-respondent contends in the first 


instance that the defendant-mortgagor had 


no right to mortgage his undivided share 


‘and, should he do so, the result would 


be the same as -in Balgobind Das v. 
Narain Lal (3). But the answer to that is 
the statement whichI made at the come 
mencement of my observation, namely, that 
this was the case of one party being a 
joint family mortgaging what they were 
clearly entitled to mortgage having regard 
to the fact that their co-sharers were not 
members of the same family but persons 
other than members of the joint family. 
They were, therefore, in a position of tenants- 
In-common as I have already stated. It 
was a mortgage,to repeat himself, by the 
whole of the joint Hindu family represent- 
ed by the karta and nota mortgage of an 
undivided share by one member or some 
members or a number of persons comprising 
a joint family. It is exactly that case to 
which their Lordships of the Judicial Com- 
mittee ofthe Privy Council in Byjnath 
Lall v. Ramoodeen Chowdhury (1), refer. At 
p. 119° of the Report Sir Montague E. Smith 
is reported to have made this statement: 

“Now, what wasthesubject of this mortgage? It 
was aa undivided moiety in two out .of three villages 
forming a joint and undivided estate. The sharers, 
however, do not appear to have been members ofa 
joint and undivided Hindu family, but to have en- 
joyed their respective shares (at all events their shares 
in two villages named in severalty), It is, therefore, 
clear that the mortgagor had power to pledge his 
own undivided share in these villages; but it is also 
clear that he could not, by so doing, affect the inter- 
est ofthe other sharers in them, and that the persons 
who took the security took it subject to the right of 
those sharers to enforce a partition, and thereby to 
convert what was an undivided share of the whole 
into a defined portion held in severalty.” 

[want to repeat at this stage that this 
was nota mortgage by one memberof a 
Hindu family; it was a mortgage by all 
the members of a Hindu family forming 
together with their other co-sharers, ten- 
ants-in-common. The facts are exactly met 
by the extract of the judgment of the Privy 
Council I have just read. Again similar 
reference is made at p. 411 of 59 IA in 
the ease of Mohammad Afzal Khan v. 
Abdul Rahman (2). It would appear from 
the facts of the present case that these 
plots were in separate possession of this 
family; whether they were-in possession of 
other plots is quite immaterial. In those 
circumstances it would quite clearly bea 
ease covered by the authorities to whichI 
have referred supposing that the mortgage 
had been of the undivided interest in these 

(3) 20 I A 116; 15 A 339; 6 Sar. 313 (P ©). 
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plots. It does not appear exactly what the 
interest of the family in the whole proper- 
ty was—I mean what proportion of the 
16 annas. But supposing it had been 
eight annas, if the mortgage had been of 
eight annas interest in these properties, 
there is no doubt as.I have stated that 
the principle laid down by their Lordships 
. of the Judicial Committee of the Privy 
‘Council would have applied. Does it make 
any difference if this one co-sharer was one 
tenant-in-common represented by the joint 
Hindu family and purported to mortgage 16 
annas interest—the interest mortgaged 
under the mortgage deed? I cannot say 
that it does. What I understand the 


mortgage deed to be is the mortgage of. 


-the whole of the joint family’s interest in 
the common tenancy: to put itin other 
words, the plots mortgaged represented in 


substance the total share of the joint family | | 


in the joint family property or, perhaps 
more properly described: in the common 
tenancies. [fit represented the whole 16 
annas of these plots which was in excess 
of the mortgagor's share, it might have 
given rise to certain difficulties; but with 
that we are not concerned. I repeat my- 
self by stating that I cannot say that the 
mere mention of 16 annas of these proper- 
ties makes any difference to the application 
of the principle, especially having regard 
to the fact that there isa clear represen- 
_tation and statement at the end of the 
mortgage deed that these properties were 
joint with other properties. It is impossible 
inmy judgment to distinguish this case 
from, the facts of the cases of the Privy 
Council to which I have made re- 
ference. It seems to me, therefore, that 
the decision of the learned Judge was wrong. 

I would add one word as regards s. 98, 
Transfer of Property Act, which provides 
that, “In the case of an anomalous 
mortgage, the rightsand liabilities of the 
parties shall be determined by the deed”. I 
understand that to mean that so fares 
the Act provides forthe rights and liabili- 
ties of the mortgagor, these provisions do 
not apply to the case of an anomalous 
mortgage. An anomalous mortgage is 
governed by the deed itself but substitu- 
tion is a general principle of law not pro- 
vided for inthe Transfer of Property Act 
and in my judgment s. 98 in no way affects 
it. It would lead to rather absurd and un- 
just results if one were to hold otherwise. 
In my opinion the learned Judge in the 
Court below was wrong and his proper 
action should have been to remand_the 
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case to the trial Court, as heegintimated iw» 
the latter part of his judgment, for thr 
purpose of determining what proportion o: 
the substituted plots should be the subject: 
matter of the decree as representing the 
proportion of the joint property which wae 
mortgaged under the mortgage deed. ~ 
should have referred tos. 99, Estates Par 
tition Act. I would, therefore, allow the 
appeal with costs throughout as agains 
the contesting respondent No. 7. Leave t 
appeal is refused. 


D. l Appeal alluwed. 
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PESHAWAR JUDICIAL COMMIS- 
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ALMOND, J.C. anp MIR AHMAD, A. J.C. 
HARNAM SINGH AND OTAERS—DEFBNDANTS 
APPELLANTS 
VETSUS 
Lt.-Con. Sre MUHAMMAD AKBAR 
KHAN — PLAINTIFF AND OTHERS— 
DEFENDANTS~~ RESPONDENTS 
Transfer of Property Act (IV of 188%), ss. 100, 5 
—Transfers in future, if contemplated by the Act 
—Hypothecation made for meeting contingency 
which may or may not arise in future—Whether 
covered by s. 100—Purchase without notice of charge 
—-Transfer to person having notice—Defence under 


8.100, if available to such second transferee. 


The Transfer of Property Act, is intended to cover 
transfers infuture and there is ao reason why a 
hypothecation forthe purpose of meeting a contin- 
gency which may or may not arise in future should 
be excluded on general principles. The wording of 
s. 100 is quite clear that contingent charge to 
operate in future is not excluded from the purview 
of the section. The words “ made security for the 
payment of the money to another,” are so wide that 
they cannot but include such charges. Murat Singh 
v. Pheku Singh (6), Imbichi v. Achampat Anukoya 
Haji (7) and Kesari Mal Umrao Singh v., Tonsukh 
Rai-Kedar Nath (8), relied on. 

The second portion of s, 100 is clear that only a 
person who is a transferee for value without notice 
is protected from a charge created under that sec- 
tion. Where a property subject to a charge is sold 
and the purchaser buys itfor consideration without 
notice of the charge and subsequently sells it to 
another who has full notice of the charge, the 
latter cannot avail himself of any defences under 
s. 100, which the first purchaser might have been 
able to raise if hewere the last owner of the pro 
erty. 

F. C. A. from the judgment of the Sub- 
Judge, Ist Class, Mardan, dated June 16, 


1936. 


Mr. Saaduddin Khan, K. B., for the 
Appellants. 

Messrs. Hukam Chand and Ali Asgha 
Khan, for Respondent No. 1. ae 
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Chief of Hoti and several 


situated within the area of Hoti town. 
The Mandi stands on 2 kanals 15 marlas 
of land and that land is a portion of 
121 kanals 2 marlas which originally be- 
longed to Hukam Khan and others. On 
March 21, 1895, the owners had mortgaged 
the whole area of 121 kanals 2 marlas to 
Mitha Mal of Hoti for Rs. 4,122 for.a 
period of 100 years. On September 10, 
1919, Ram Das, son of Mitha Mal, 
mortgagee, sold his rights in a Mandi 
built by his father to the firm Partab 


Singh Aya Singh. On October 23, 1919, 
the original mortgagors sold their equity- 


of redemption in all the land to the 
Ohief of Hoti for Rs. 1,000 and on Feb- 
ruary 11, 1926, Partab Singh, the karta 
of the joint Hindu family concern known 
as Partab Singh Aya Singh, transferred 
the mortgagee rights in the Mandi to the 
Chief of Hoti.for Rs. 7,500; in other 
words he allowed redemption of the Mandi 
surrendering the remaining period of mort- 
gage and receiving compensation for the 
surperstructure raised on the land. In 
this document Partab- Singh agreed to 
indemnify the Chief of Hoti if any previous 
encumbrance was found to exist on the 
property. The indemnity clause authoriz- 
ing him to recover the loss from a house 
belonging to the family may be reproduced 
for facility of reference as under: 

“If this property is found encumbered in any 
way and the charge on it is of a date prior 
to the date of this transaction and affects the pos- 
session delivered as a result of this transaction 
of redemption and the responsibility for its pay- 
ment falls on the shoulders of the obligee, one 
two storied pacca house situate in Hoti, left by 
my father and forming the property of all the 
proprietors of the firm Partab Singh Aya Singh 
(.....description of property) shall de considered as 
hypothecated to Nawab Sahib Muhammad Akbar 
Khan for the sum he shall have to pay and any such 
item shall form a first charge on the house.” 


In fact i kanal 154 marlas out of this 
had already’been mortgaged to an: Amrit- 
sar firm named Gurditta Shah Kartar Singh 
on June 19, 1925, for Rs. 5,000. On 
March 8, 1926, Khan Chand, a creditor of 
Partab Singh Aya Singh, obtained a com- 
promise :decree against them for the sum 
of Rs. 18,414-5-3 principal and Rs. 1,985 
interest.: In the’ compromise Partab Singh 
Ays Singh had agreed to hypothecate the 
house referred to above for the payment 
of this amount. Khan Chand proceeded 
to attach the house. The Ohief of Hoti 
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objected that this house was already liable 
to his charge and that therefore Khan 
Chand should not be allowed to recover 
his decretal amount from the property. 
The objection petition was rejected on 
July 28, 1927, and the Chief of Hoti filed 
a suit under O. XXI, r. 63, Civil Procedure 
Oode; which was finally dismissed by this 
Court on March 22, 1929. A Bench of the 
Judicial Commissioners of this Court held 
that the suit was premature, as the in- 
demnity clause in the deed of February 11, 
1926 had not yet come ino play on 
account of the fact thatthe plaintiff was 
in possession of the Mandi and no loss 
had as yet occurred to him. In the mean- 
time Partab Singh Aya Singh went into 
liquidation and the Official Receiver ob- 
tained the possession of the house and 
sold it to one Harnam Das who transe 
ferred his proprietary rights in the pro- 
perty tothe same Khan Chand referred to 
above. 

The firm Gurditta Shah Kartar Singh 
brought a suit under O. XXXIV, Civil 
Procedure Oode, for the recovery of 
Rs. 5,500 principal and Rs. 990 rent by 
the sale of the: portion of the Mandi 
mortgaged to them. The suit was dis- 
missed in’ the trial Court but on appeal 
the judgment was reversed by a Bench 
of the Judicial Commissioners on June 11, 
1932, and a preliminary decree passed. 
1 kanal 154 marlas of the Mandi was 
auctioned and knocked down to the decree- 
holders for Rs. 2,362-8-0, the expenses of 
the auction being Rs. 112-8-0. The Chief 
of Hoti had to pay Rs. 1,551 costs tothe 
firm cf Gurditta Shah Kartar Singh for 
the unsuccessful litigation which he had 
with them. The Chief of Hoti has now 
lodged this suit for recovery of Rs. 7,500 
by the auction of the house which had been 
hypothecated to him on February 11, 1926. 
He .impleaded Partab Singh and the mem- 
bers of his family, Chanan Mal and Ram 
Narain, owners of the firm Gurditta Shah 
Kartar Singh, Harnam Singh and Ishar 
Das, sons of Khan Chand,. and Harnam 
Das. The trial Judge gave a preliminary 
decree for Rs, 7,500 and costs against 
the mortgaged property and the per- 
sons and other property of the major 
members of the family of Partab Singh 
Aya Singh in the form laid down in 
O. XXXIV, Civil Procedure Code; Harnam 
Singh and Ishar Das, sons of Khan Chand 
have come up cn appeal to this Court. 
They impleaded the Chief of Hoti as the 
principal respondent, the members of the 
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firm Partab Singh Aya Singh, the owners 
‘of the firm Gurditta Shah Kartar Singh, and 
Harnam Das. Ram Narain, one of the owners 
of the firm Gurditta Shah Kartar Singh, con- 
not be traced and Harnam Das has died 
while the suit was pending in the lower 
Court but his name has again been shown 
as a respondent on appeal. After consult- 
ing Counsel of the parties we have come 
to the conclusion that these two persons 
are unnecessary parties and we have there- 
‘fore directed that their names should be 
removed from the list of the respond- 
ents. 

Learned Counsel for the appellants has 
put forward the following objections to the 
decree: (1) That the burden created by 
the document cf February 11, 1926, being 
contingent on the happening of a particular 
event, that is to say discovery and en- 
forcement of a previous encumbrance, was 
not a charge as described by s. 100, Trans- 
fer of Property Act, and could not, therefore, 
be enforced against subsequent transferees 
of the property. (2) That Harnam Das 
having no notice of the indemnity clause 
in the document of February 11, 1926, was 
a transferee for consideration without notice 
and protected by s. 100, Transfer of Property 
Act, and Khan Chand who stepped into his 
shoes also enjoyed the same privilege al- 
though personally Khan Chand knew that the 
firm Partab Singh Aya Singh had agreed to 
indemnify the Chief of Hoti from this house 
if any loss happened to him in connection 
with a previous encumbrance on the Mandi. 
(3) That the Chief of Hoti did not prove 
his charge with the Receiver and now 
that the firm Partab Singh Aya Singh 
have been discharged, he cannot proceed to 
euforce the claim against the house in 
dispute, particularly when it had been sold 
by the Official Receiver free from all 
burden. (4) That the whole Mandi (2 kanals 
15 marlas) was worth Rs. 7,500, that the 
Ohief of Hoti lost 1 kanal 154 marlas of 
it and that therefore he was not entitled 
to get more than the equivalent portion 
of Rs. 7,500. We will proceed to discuss 
these points seriatim. 


Point No. 1.—Section 100, Transfer of 
Property Act, may be reproduced for 
facility of reference. It runs thus: 

“Where immovable property of one person ig by 
act of parties or operation of law made security 
for the payment of money to another, and the 
transaction does not amount to a mortgage, the 
latter person is said to have a charge on the 
property; and all the provisions hereinbefore con- 
tained which apply to a simple mortgage shall, go 
far as may be, apply to such charge, Nothing in 
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this section applies to the charge of a etrustee on ~ 
the trust property for expenses prop@rly incurred ` 
in the execution of his trust, and, save as other- 
Wise expressly provided by any law forthe time 
being in force, no charge shall be enforced against 
any property in the hands of a person to whom 
such property has been transferred for considera- 
tion and without notice of the charge.’ 

Learned Counsel for the appellants has 
referred us to Madho Misser v. Sidhbinatk 
Upadhya« (1), Mohini Debi yv Purna Sashi, 
138 Ind. Cas. 24 (2), Harjas Rai v. Naurang 
(3), Abdul Samad v. Municipal Committee, 
Delhi, 67 Ind. Cas. 939 (4) and Raja Ram 
v. Jagannath (5), in support of the pro- 
position that a liability in future which 
may arise onthe happening of a certain 
event is not acharge within the meaning 
of s. 10), Transfer of Property Act, and 
amounts only to the possibility of acharge 
and is, therefore, not enforceable. On the 
other hand learned Counsel for the Chief 
of Hoti has invited our attention to Murat 
Singh v. Pheku Singh, 110 Ind. Cas. 526 (6), 
Imbicht v. Achampat Anukoyo Haji, 39 
Ind. Cas. 867 (7) and Kesari Mal Umrao 
Singh v. Tonsukh Rai Kidar Nath, 153 Ind. 
Cas. 1064 (8), in support of the view 
that such a stipulation creates a charge 
on the property. On giving our careful 
consideration tothe rulings we are inclined 
to agree with the latter view. The word- 
ing of s. 100 is quite clear that contingent 
charge to operate in future is not excluded 
from the purview of the section. The 
words “made security for the payment of 
the money to another,” are so wide that 
they cannot but include such charges. In 
this connection we would refer to the 
definition of a mortgage given in s. 58 
of the same Act. A mortgage is de- 
fined to be: 

“The transfer of an interest in specific immovable 
property for the purpose of securing the payment 
of money advanced or to be advanced by way of 
loan, on existing or future debt, or the perform- 
ance of an engagement which may give risa to a 
pecuniary liability.” 

Again s. 0 of the same Act is significant. ` 
It says : 

“In the following sections ‘transfer of property’ 
means an act by which a living person conveys 
property, in present or in future, to one or more 


(1) 14 0 687, 

(2) 138 Ind. Cas, 24; A I R 1932 Cal. 451; 360 W. 
N 153; 55 O L J 198; Ind. Rul. (1932) Oal. 411" 
` (3) 3 A L J 220; A W N 1906, 82, 

04} 67 Ind Cas. 939, 

(5) A I R 1926 Oudh 209; 91 Ind, Cas. 507. 

(6) 110 Ind. Cas. 526; AI R 1928 Pat. 587;7 Pat. 
584:9 PLT 743. 

(7) 39 Ind, Oas. 867; AI R 1918 Mad. 674; 33 M 
LJ 58,6 L W 115; (1917) M WN 533. 

(8} 153 Ind. Oas. 1064: A I R 1934 Lah. 765; 16 
Lah, 137;37 PL R482 & 537;7R L 503. 
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‘and one or more other living persons; 
transfer property’ is to perform such act.” 
‘It is obvious that the Legislature did 


and to 


intend the Act to cover transfers in future - 


and there is no reason why a hypotheca- 
tion fcrthe purpose of meeting a contin- 
gency which may or may not arise in 
future should be excluded on general prin- 
ciples. We therefore hold that the docu- 
ment of February 11, 1925, has created 
a valid charge on the house in dispute 
which could be enforced in law. 

Point No. 2.—The second portion of 
s. 100 is clear that only a person who is 
a transferee for value without notice is 
protected from a chargs created under 
that section. Khao Chand was a party 
to the objection proceedings initiated by 
the Chief of Hotiand he was a defendant 
in the suit which was brought by him under 
O XXI,r. 63, Civil Procedure Code. He 
had therefore full notice of the charge. The 
mere fact that Harnam Das intervened and 
purchased it from the Official Receiver 
would not change the situation. Khan 
Chand purchased the property with notice 
and he cannot avail himself of any defence 
which Harnam Das may have been able 
to raise if he werethe last owner of the 
house. We hold that the sale to Khan 
Chand is, therefore, subject to the chargein 
favour of the Chief of Hoti. 

Point No. 3.—The objection, that the 
date was not proved and that therefore 
the Chief of Hoti could not, nowthat the 
firm Partab Singh Aya Singh had gone 
into insolvency, enforce rights against the 
house in dispute after it had been sold 
to Khan Chand, is met by Counsel for 
the Chief of Hoti by referring to s. 28, 
cl. 6, Insolvency Act. Counsel has pointed 
out that the Chief of Hoti was a secured 
creditor and he could enforce his claim 
against the property irrespective of adjudi- 
cation and discharge. 

Learned Counsel for the appellants has 
not been able to answer this proposition 
of law and we therefore find that 
the objection on this score has no 
. foundation. l 

Point No. 4—We agree with learned 
Counsel for the appellants that the grant 
of Rs. 7,500 to the Chief of Hoti is with- 
out any justification. 
Aya Singh had agreed to compensate the 
Ohief of Hoti for the loss which he may 
© sustain on account of the existence ofa 
previous encumbrance. The previous mort- 
gage has been found to be of the value of 
Rs. 5,900. The Chief of Hoti has lost 
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about two-thirds of the Mandi which means 
that he has been deprived of the mort- . 
gagee rights of that portion, that is to say, 
two-thirds of Rs. 7,500—Rs. 5,000. His pro- 
prietary rights also would be worth about 
Rs. 500. So the burden which existed on 
the land, i. e., Rs. 5,500, isequal to the 
loss . which has occurred to the Chief of 
Hoti on account of the action of the firm 
Gurditta Shah Kartar Singh for the 
recovery of their money. Learned-Counsel 
for the Chief of Hoti cannot show why 
his client should be given more than this 
amount. 

We therefore accept the appeal to this 
extent that we reduce the amount decreed 
to Rs. 5,500 so far as the charge against 
the house in dispute is concerned. ‘The 
appellants and the Chief of Hoti having 
partially succeeded in this Court, we order 
that the appellants should get a lump 
sum of Rs. 60 only as costs from the Ohief 
of Hoti in this Court. 

N. Order accordingly. 
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Appeal—Subordinate Court accepting security as 
suficient—Appeal, when lies—Civil Procedure Code 
(Act V of 1908), O. XLI, r. 6—Subordinate Court 
directed by High Court to take security—High Court, 
when can intervene with Subordinate Court's order in 
this matter—Duty of Court,in accepting security— 
Member of joint Hindu family executing security 
bond—If should be accepted. 

The question whether an appeal lies against the 
order of the Subordinate Oourt in cases where he 
accepts security as sufficieat can arise only if the 
order is passed by the Subordinate Court suo motu 
as a Oourt of execution and not where he has passed 
anorder not on his own initiative but under the 
direction of the High Court. Rudra Nurain Jana v. 
Naba Kumar Das (1) and Saraswati Barmonya v. 
Moti Barmonya (2), referred to. 

The Court which directs security to be furnished is 
directly interested in seeing whether its orders have 
been complied with or not, and though it may have 
delegated the function of enquiring into the sufficiency 
of security to a Subordinate Court and left it entire- 
ly to that Oourt to decide the sufficiency or otherwise 
ofthe security, it can always intervene if the Sub- 
ordinate Court misdirects itself in conducting the 
enquiry. At the same time if certain matters have 
been left to the discretion of the Subordinate Court, 
the High Court will interfere only when the Court 
below has acted perversely or either misconstrued or 
misdirected itself on any principle of law and justice, 
It will do so onthe principle that it cannot suffer 
any wrong or unreasonable order to be passed when 
such order hesin law the same force and sanctity 
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as an order passed by the Court. The Subordinate 
Court must examine the titles of the sureties care- 
fully and be reasonably satisfied as to the validity 
and sufficiency of the bonds so that no difficulty 
should arise in their enforcement if need be. 

Where a member of a joint Mitakshara family 
executes a security bond, when the family consists of 
other members including minors, it should not be 
accepted. Amar Dayal Singh v. Har Pershad Sahu 
(3), relied on, Govind Chandra Das v. Hayagriba 
Upadhaya (4), distinguished. 

C. R. P. from an order of the Sub-Judge, 
Darbhanga, dated December 3, 1936. 

Messrs. Sultan Ahmad, S. M. Mullick, 5. N. 
Rai, Ganesh Sharma and B. N. Rai, for the 
Petitioner. 

Messrs. P. C. Manuk, B. C. De, Mehdi 
Imam and L. K. Choudhury, for the Oppo- 
site Party 

Order.—The opposite party who claims 
to be the lawful Mohanth of a math in the 
district of Darbhanga has obtained a decree 
for possession of the property of the math 
against the petitioner. The petitioner, 
after having appealed against the 
.decree, moved this Court to stay the 
delivery of possession andon August 14, 
1936, this Court rejected the petition but 
directed that before any order for delivery 
of possession is made, the respondent should 
furnish security to the satisfaction of the 
Subordinate Judge for 3 years’ income of 
the math property together with such ad- 
ditional security as the Subordinate Judge 
may think necessary on account of the 
movables. The Subordinate Judge after 
some calculation directed the opposite party 
to furnish security to the extent of 
Rs. 1,53,473 and such security has been 
offered on behalf of the opposite party by 
five persons and has been accepted by the 
learned Subordinate Judge by his order 
dated December 3, 1{36. It is this order 
which is the subject of the present 
application. 

A question arose at the time of the argu- 
ment whether the order of the learned Sub- 
ordinate Judge should be deemed to be one 
under s. 47, Civil Procedure Code, and whe- 
ther an appealor an application in revis- 
ion lay against it. It appears that there 
has been some difference of opinion in the 
Caleutta High Court on this question. In 
Rudra Narain Jana v. Naba Kumar Das 
(1), it was held that such an order was not 
an interlocutory order and an appeal lay 
against it. A contrary view was, however, 
taken in Saraswati Barmonya v. Moti Bar- 
moya (2). The learnedJudge who decid- 
i 9) 220 WN 657; 44 Ind. Oas. 156; A I R1919 Oal. 
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ed the case held that an order, for secu- 
rity to stay execution was not an order de- 
termining the rights of the parties and that 
it being neither an order under 
s. 47 nor a decree within the meaning of 
s. 2,cl. 2, Civil Procedure Code, was not 
appealable. The facts of the two cases 
somewhat differ from each other. In the 
first case it had been ordered that upon 
furnishing security of a certain value spe- 
Gified in the order the decree-holder was 
at liberty to proceed with the execution, 
In the latter case the order was that the 
execution was to be stayed on the judg- 
ment-debtor furnishing security to the 
satisfaction of the Subordinate Oourt. It 
has been contended before us on 
behalf of the opposite party that the two 
cases are hardly distinguishable from 
each other in principle because in 
both cases the orderof the Subordinate 
Court may be said to be an order 
relating to the execution of the decree and 
it would thus not be quite logical to hold 
that an appeal lay in the first case but it 
did not lie in the other. However that 
may be,the view which we are inclined to 
take inthe matter is quitea differentone. 
In our opinion the question whether an 
appeal lies against the order of the Bub- 
ordinate Court in such a case Can arise 
only if the orderis passed by the Subordi- 
nate Oourt suo motu as a Court of execution. 
Here the Subordinate Judge has passed an 
order not on his own initiative but under 
the direction of this Court: 

It is true that theorder has been passed 
in the course of an execution proceeding, 
but this Court had jurisdiction as an Ap- 
pellate Court having seisin of the appeal 
from the decree sought to be executed to 
order the decree-holder to furnish security 
before taking possession of the disputed 
property. In our opinion the Court which 
directs security to be furnished is directly 
interested inseeing whether its orders have 
been complied with or not and though it 
may have delegated the function of en- 
quiring into the sufficiency of security toa 
Subordinate Court and left it entirely to 
that Court to decide the sufficiency or other- 
wise of the security, it can always inter- 
vene if the Subordinate Court misdirects 
itself in conducting the enquiry. This 
Court while making the original order can 
always direct the Subordinate Court to apply 
the principles which it would have itself 
applied if it had not delegated its function 
fo the latter and if the Subordinate Court 
has committed any error of principle, it can 


-e 
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also correet such error. At the same time 
if certain matters have been left to the 
discretion of the Subordinate Court, this 
Oourt willinterfere only when the Court 
below has acted perversely or either mis- 
construed or misdirected itself on any 
principle of law and justice. It will do so 
on the principle that it cannot suffer any 
wrong or unreasonable order to be passed 
when suchorder kas in law the same 
force and sanctity as an order passed by 
this Court. 

In the present case the most important 
point raised on behalf of the petitioner is 
that the learned Subordinate Judge has 
accepted securities offered by a single 
member of the joint Mitakshara family even 
where it consists of other members includ- 
ing minors. Now, the persons who have 
furnished security are Lakshminarain Gupta, 
Ram Sewak Thakur, Bhuvaneshwar Prasad 
Ohoudhury, Nathu Choudhury and the 
Mohant of Marghoghi. As to Bhuvaneshwar 
Prasad Choudhury, it has been stated that 
he has two adult brothers and they have 
either joined or are going to join with 
him in the execution of the necessary 
bonds and if these facts be correct, no 
difficulty arises in his case. It has, how- 
ever, been statedon behalf of the peti- 
tioners that Lakshminarain Gupta has 3 
minor sons, Ram Sewak Thakur has one 
minor son and Nathu Choudhury has minor 
and 2 major sons. If these facts, which 
ought to have been fully investigated by 
the learned Subordinate Judge are correct, 
the bonds executed by these persons should 
not be accepted. It has been clearly point- 
ed out in Amar Dayal Singh v. Her Pershad 
Sahu (3), that a . mortgage by an 
individual member of a Mitakshara family of 
the whole or a share of the joint family pro- 
perty where no family necessity or anteced- 
ent debt is proved, is void and inoperative 
as against a property hypothecated and gives 
the mortgagee no right even against the 
mortgagor's undivided share. This view 

as been affirmed by the Judicial Committee 
in several cases and therefore its correct- 
ness is beyond question. The learned Subor- 
dinate Judge proceeded upon a decision of 
this Court in Gobind Chandra Das v. Haya- 
griba Upadhaya (4),where various forms 
of surety debts have been discussed. In that 
case the particular surety bond which was 
in question was held to be unenforceable 


(3)5 PL J 605; 58 Ind. Cas. 72; A I R1920 Pat. 433; 
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and on a reference to the report of that 
case at p. 1OU* it will appear that in the 
bond the sureties, apart from hypothecating 
certain properties, had also undertaken to 
be personally Hable for a sum of 
Rs. 10,000. It therefore became necessary 
to discuss whether the bond could be 
enforced against the sons of the sureties. 
As the learned Subordinate Judge has, 
so far as this question is concerned, pro- 
ceeded ona mistaken view of law, his order 
will have to be set aside. Since the whole 
matter will have to be re-considered by 
him, I think that it is proper that his 
attention should be directed to the following 
points: 

(1) In ascertaining the value of the pro- 
perty of the Mahant of Marghoghi the 
learned Subordinate Judge has instead of 
trying to ascertain the value ofthe pro- 
perty upon the basis of the income has 
valued it on the basis of the Government 
revenue and cess payable in respect of the 
property. That is clearly wrong. Lf, there- 
fore, the learned Subordinate Judge is 
satisfied that the property going to be 
hypothecated by this person is not math 
property and he is entitled to hypothecate 
it, he will have to ascertain the income of the 
property and value it on the basis of the ine 
come. (2) The learned Subordinate Judge 
should require the sureties to file their title- 
deeds and examine their title with reference 


‘to them instead of resting his decision on 


their oral statement as to their title. (3) 
In some cages the learned Subordinate 
Judgehas proceeded upon somewhat slender 
materials in assessingthe value. He has, 
for example, in valuing the lands of 
Bhuneshwar Prasad Choudhury and Nathu 
Choudhury near the Dalsing Sarai Bazar 
proceeded merely on the basis of a patta 
(Ex. 4) whichrelatesto 5 kathas 18 dhurs of 
land. It appears to us thatone solitary 
document cannot form a satisfactory basis 
for the valuation of the land and the 
learned Subordinate Judge should require 
the: parties to place before him further 
materials before arriving at his final cone 
clusion as to the value of these lands, 
We are fully aware of the fact that the 
opposite party have in the present case to 
furnish security in landed property fora 
very large amount and nothing should be 
done to add to their difficulties. It may also 
be thatthe security bond may not have to 
be enforced at all. At the same time it is 
the duty of the Subordinate Judge to exa- 
mine the titles of the sureties carefully and 
“#Pageofl0Pat—|Edj 7 
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be reasonably satisfied as to the validity 
and thesufficiency of the bonds so that no 
difficulty may arise in their enforcement 
if it becomes necessary to enforce them in 
future. 

With these observations we set aside.the 
order of the learned Subordinate Judge 
against which this application has been 
directed and remit the matter to him for 
further investigation upon the lines indi- 
‘cated by us. If no security is furnished by 
the opposite party to the satisfaction of the 
learned Subordinate Judge within two 
months, the matter should be reported to 
this Court which will then take such ac- 
tion as may be deemed necessary.” Until 
the security is furnished, the petitioner will 
continue to be in possession as a Receiver as 
before end will also beas such Receiver 
accountable to the Court for the profit and 
income realized for the property. 


D. Order accordingly. 
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MADRAS HIGH COURT 
Appeal Suit No. 256 of 1931 
November 10, 1936 
VENKATASUBBA RAO AND 
CORNISH, due 
PULAVARTI LAKSHMANASWAMI— 
PLAINTIFR—APPELLANT 
versus 
MUHAMMAD GALAH HUSSAIN 
SAHEB GARU AND OTAHERS—DBFENDANTS— 
y PENT f 1859 53 
; istrict Police Act 0 , 8. 53— 
Bah a available when act done 4 Police 


Officer is done maliciously—Burden of proof of 
malice ison plaintiff bringing action against Police 


(eer done by a Police Officer in the exercise of 
his Police powers will not have the benefit of s. 53 
of the Madras District Police Act, if it was done 
maliciously. But the onus. is on the plaintiff in the 
suit to prove by strong and cogent evidence the 
existence of malice and the absence of any honest 
desire to execute his powers on the part of the 
Police Officer. If an act is done maliciously, upon 
the construction uniformly adopted, it ceases to be 
an act “done or intended to be done under the 
provisions of the Act”, and that construction is not 
in the least affected by there being a reference, in 
some section of the enaciment, to malicious acts. 
The moment an act is shown to be malicious, it 
ceases to be protected by s.53 and unless a con- 
trary intention can be gathered, there can be ‘no 
justification for holding that the Legislature intend- 
ed to extend the protection to acts actuated by 
malice. Ifthe plaintiff is unable to discharge this 
burden, his suit will come within s. 53. Aurby v. 
Simpson (4) and Scammell and Nephews, Ltd. v. 
Hurley (6), referred to. 

[Oase-law discusse? .] 
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Anything done bya Police Officer ir his capacity 
of a Policeman cannot be said tobe something done 
under the Police Act, or under his general Police 
powers given by the Act, notwithstanding that it 
was done maliciously. 


Appeal against the decree of the Court 
of the Subcrdinate Judge of Ellore in O. 8. 
No. 2 of 1929. 

Mr. V. Vyanna, for the Appellant. a, 

The Government Pleader, for the Respond- 
ents. 


Venkatasubba Rao, J.—This appeal 
raises an important question, namely 
whether in an action for a malicious act 
against a Police Officer, he is entitled to 
raise the defence of limitation relying 
upon the protection given by s.53 of the 
Madras District Police Act (XXIV of 1859). 
The plaintiff alleges that the lst defendant, a 
Police Sub-Inspector, accusing him falsely 
of having obstructed a public pathway by 
heaping bricks, commenced with a malicious 
motive, a prosecution against him (C.C. 
No. 318 of 1927) on March 18, 1927, under 
ss. 188 and 283, Indian Penal Code, and that 
two days later (on March 20), be mali+ 
ciously instituted another false complaint 
(O. OC. No. 320 of 1927) under s. 291, Indian 
Penal Code, in connection with the ‘same 
alleged heaping of bricks. The plaintiff 
further alleges that although the earlier 
complaint was enquired into and dismiss- 
ed, the second charge instead of being 
withdrawn ‘was pressed and continued 
which also was ultimately found to be 
false. Tne 3rd defendant is a Oirele 
Inspector who, it is alleged, came on trans- 
fer to the village in question. It was his 
duty, the piaintiff states, to have withdrawn 
the second complaint but from improper 
motives he failed to do so. The 2nd 
defendant is the Secretary of State for 
India against whom also damages have 


been claimed on the ground that he is 
liable for. the tortious acts of his 
agents. 


The suit has been dismissed by the 
Court below and the plaintiff has pre- 
ferred the present appeal. So far -as the 
Secretery of State is concerned, the appeal 
has not been pressed it fails and is accord< 
ingly dismissed with costs. 4 

The order of acquittal in respect of the 
first complaint was made on July 26, 1927; 
in respect of the second,on November 2l, 
of the same year, and thesuit was filed 
on January 3, 1929. Under the Limitation 
Act, in regard to actions for malicious 
prosecution, time runs from the date when 
the plaintif ‘is acquitted or the prosecution 
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is otherwase terminated and the period 
Prescribed is one year (Art. 25). In this 
case the plaintiff gave a notice under s. 80 
of the Civil Procedure Code, and according 
to the lower Court, should the case bs 
held to be governed by the Limitation 
Act, in computing limitation, the period 
of the notice should be excluded and the 
learned Government Pleader concedes that 
this conclusion is right. But even upon 
this footing, the suit, having been brought 
more than fourteen months from the date 
of the first’ acquittal, is out of time, in so 
faras it relates to the earlier complaint. 
The appealto that extent again has not 
been pressed. 

Thus, the action is confined to the second 
prosecution and is pressed only against 
defendants Nos. l and 3. Section 21 of the 
Madras District Police Act provides inter 
alta that it shall be the duty of every Police 
Officer to use his best endeavours and ability 
to prevent all crimes, offences and public 
nuisances, to preserve the peace, and to 
apprehend disorderly and suspicious 
characters, to detect and bring the 
offenders to justice. Then the next rele- 
vant provision (s, 53) in so far as it 
applies tothe facts of the case, runs as 
follows: : 

“Al actions and prosecutions againstany- person 
which may be lawfully brought for anything done 
or intended to be done, under the provisions of 
this Act, or under the general Police powers hereby 
given shall be commenced within three months 


after the Act complained of shall have been committed 
and not otherwise,” 


The question is whether the protection 
given by this section extends to acts 
done by a Police Officer out of malice. The 
learned Government Pleader contends 
that there is nothing to’ suggest that stich 
acts are excluded and that the words 
should receive their plain and natural 
meaning ; it should be wrong; he maintains 
to construe the section as if the word 
bona fide occurred before the words ‘done 
or intended to bedone’. But the question 
is, whether upon a true construction of the 
section, a person who acts maliciously can 
be said to act under the provisions of the 
statute or the general powers conferred by 
it. There were numerous statutes in force 
in England, passed from time to time, 
with a view to afford protection to public 
authorities. The enactment under con- 
sideration isone of 1809 and both before 
that date and Since then, provisions simi- 
lar tothem in question were and have 
been considered. In Theobald v, Crinch- 
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more (1) the question arose under the 
twelfth section ofthe statute 53, Geo HUI, 
C. 127, by which it was enacted : 

“That if any action shall be brought for anything 
done in pursuance of this Act, every such action 
shall be commenced within three calendar 


months after the act committed and not after- 
wards.” 


Lord Ellenborough, C. J. rejected the 
contention thatthe statute extended only 
to acts lawfully done; for to say that where 
the law is exceeded, the officer loses the 
benefit of the statute, would be to render 
the protection illusory, for itis then that 
he requires its protection. But illegal acts 
protected under the statute, the Chief 
Justice went on to observe, are those 
done through ignorance or inadvertence. 
Payloy; J. concurred with this view and 
said : 

“It appears tome that the officer illegally but in 
the supposed bona fide execution of his duty, and he 


is, therefore, entitled to the protection of this 
statute,” 

Parton v. Williams (2) arose under the 
eighth section of 24, Geo II, O. 44 which 
enacted : 

“That no action shall be brought against any 
Justice of the Peace for anything done in the 
execution of his office, or against any Oonstable, 
Headborough or other Officer or person, acting as 
aforesaid unless within six calendar months after 
the act committed”, 


The constable there, under a warrant 
commanding totake the gocds of A, took 
the goods of B, believing them to belong 
to A. Abbot, O.J., held that the provision 
was intended for the benefit of persons 
who intend to act right but by mistake 
act wrong. In the judgments of Bayley, J. 
and Best, J. there are observations to 
the same effect. In that case it being held 
that- the constable acted bona fide, the 
action brought beyond the period of six 
months was dismissed. 

In Smith v. Shaw (3) the question arose 
with reference to the Commercial Dock 
Act (50 Geo. ILI O. 207) It was provided 
by s. 94 of that Act : 

“That ifany action shall be brought against 
any person for anything done in pursuance of this? 
Act, such action shall be commenced within six 
calendar months next after the act committed or 
in case there be a continuation of damage, within 


two months after the doing or committing of such 
damage shall have ceased.” 


Bayley, J. delivering the judgment of the 
Court observes that according to the 
decisions which have construed similar 


(© Gals) 1 B& Ald. 227;106H R 83; 19RR 
(2) (1820) 3 B & Ald. 330; 106 ER 684; 22 R R 
14 


(3) (1829) 10 B & O 277,109 ER 453; L & Woelsb, 
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words, so long as the person concerned 
acts bona fide although he acts erroneously, 
he is to be considered as acting in pur- 
suance ofthe Act and isto be entitled to 
its protection. 

The learned Government Pleader relies 
upon Kirby v. Simpson (4) which arose under 
ll and 12 Victoria Ch. 44, also a -statute 
passed before the Police Act with which 
we are concerned. There the question 
arose whether a Magistrate, acting mala fide 
in the execution of his office, is entitled 
to notice of action under ninth section 
‘of that statute and the answer was in the 
affirmative. That case, however, turned 
upon the express words of that section 
which so far as it is relevant to the present 
case, may be read thus: 

“Whereas it is expedient to protect Justices of the 
Peace in the execution oftheir duty; be it therefore 
enacted .. seses that every action hereafter to be 
brought against any Justice of the Peace for any act 
done by him in the execution of his duty as such 
justice .........shall be an action onthe case as for a 
Tort, and in the declaration it shall be expressly 
alleged that such act was done maliciously and 
without reasonable and probable cause," 

Thens 8 provides that no action shall be 
brought beyond six months after the act 
ecmplained of, and s. 9 enacts that at least 
one calendar month's notice shall be 
given of such intended action. It will be 
seen that actions for malicious acts are 
among those contemplated by the statute 
itself, and, as has been pointed out by 
Parke, B: 

“The first section ofthe 11 


assumes that a person may act maliciously and 


.. ' without reasonable and probable cause and never- 


theless be acting inthe execution of his duty as a 
Justice of the Peace.” 

Parke, B. guardedly adds (and that is 
important) that his observations apply 
only to the statute then under considera- 
tion and not to those cases which may 
arise under various Acts of Parliament 
affording protection to persons - acting 
bona fide. 

These various statutes to which I have 
referred, were speciai statutes passed 
prior to the Police Act now under consider- 
ation. But in 1893 a general Act was passed. 
in England known as the Public Authori- 
ties Protection Act, s. 1 of which so far as 
it is material, runs as follows : 

“Where after the commencement of this Act... « 
any action is commenced............ against any person 
for anything done in pursuance............ of any public 
duty, the following provision shall have effect” 
and then it is provided that an action shall 
not lie, if not commenced, within six 

(4) (1854) 10 Ex. 358;2C & R 1286; 23 LJM O 
ar 18 J P 696; 18 Jur. 983; 156 E R482; 102 RR 
624. 
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months, Dealing with that section, Lord 
Finlay in Newell v. Starkie (8) declares 
that the Act will not apply if it is estab- 
lished that the defendant had abused his 
position for the purpose of acting malicious- 


“In that case he has not been acting within the 
terms of the statutory or other legal authority; he 
has not been bona fide endeavouring to carry it 
out.” 


Tothe same effect isthe observation of 
Lord Atkinson who also draws a distinction 
between an act done maliciously and one 
done mistakenly but honestly; in the for- 
mer case the officer is not protected whereas 
in the latter he is. This very authoritative 
statement of the law has been adopted by 
the Court of Appealin Scammell and Nep- 
hews, Lid. v, Hurley (6), Serutton, L, J. 
points out that illegal acts are protected 
by statute, but the protection disappears 
if they are done with an improper motive 
such as spite; in that case the acts com- 
plained of are not done in intended execu- 
tion of a statute, but only in pretended 
execution thereof. The learned Lord Justice 
quotes with approval Balckburn, J..who 
observes in Selmes v. Judge (7). 

pi E The Judge thought that the defendants 
were not acting under the 5 and 6 William IV O. 
50 and that consequently they were not entitled to 
the notiée of action allowed thereby. I agree that 
if a person knows that he has not, under a statute, 
authority to doa certain thing, and yet intentional- 
ly does that thing, he cannot shelter himself by 


pretending that the thing was done with intent to 
carry out that statute.” ne 


The observations of Blackburn, J. are 
quoted with approval also by Greer, L. J. 
and Sankey, L. J. 

It is difficalt to say upon what particular 
English Statute s.53 of -the Police Act has 
been modelled, but in substance there is 
no difference between tnat section and the 
provisions which have been judiciously con- 
sidered in the decisions already referred 
to. Both s.52 and those statutes have the 
same object in view, that of affording pro- 
tection to public officers in the discharge 
af public duties: and if s. 53 is compared 
with the English Act of 1893, it will be 
seen that in regard to the nature of the 
protection afforded, similar safeguards have 
been prescribed. Tne first under the section 
in question relates to time—three months’ 
limitation, the English Act provides a period 
of six months. ‘The second under bott 
B. 53 and the English Act, relates to the 
- (5) (1919) 2 Ir. R 325, 
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right given to ihe defendant to make a 
tender, and thirdly, both the enactments 
contain special rules as to costs, We shall 
not be justified, therefore, in departing 
from the construction uniformly adopted in 
English decisions. 

There is one further argument that re- 
mains to be noticed. The learned Govern- 
ment Pleader relies on s. 44 of the Police 
Act which while prescribing penalties for 
certain illegal acts and omissions, refers to 
- Police Officers maliciously preferring false 
complaints, but I fail to see how it is of 
any avail tọ him: for, the Police Act, says 
nowhere that the protection given by s. 53 
refers to all sorts of acts or omissions allud- 
ed to in the Act. Ifan wet is done mali- 
clously, upon the construction uniformly 
ad -pted,; it ceases to be an act “done .or 
intended to be done under the provisions 
of the Act”, and that construction is not 
in the least affected by there being a re- 
ference, in” some section of the enactment, 
to malicious acts. The moment an act is 
shown to be malicious, it ceases to be pro- 
tected by s. 53 and ualess a contrary 
intention can be gathered, as from the 
language of 11 and 12 Vic. Oh. 44, s. 1 
considered in Kirby v. Simpson (4) already 
referred to, there can be no justification for 
holding that the Legislature intended to 
extend the protection to acts actuated by 
malice. 

Then as to Koti Reddi v. Subbiah (8) it 
dealt with the construction of s. 80 of the 
Civil Procedure Code and the decision 
turned upon thé- words ‘purporting to be 
done” occuring there. That case has, there- 
fore, no bearing on the point raised. 

In an action for malicious prosecution, 
malice being requisite, 6. 53 can have no 
application. in regard tothe English Act 
of 1893, it has been held that actions for 
deceit or malicious prosecution may be 
Commenced after the expiration of the six 
months limit, as there can be no bona fides 
in the commission of a fraudulent or mali- 
cious act (23 Hals. s. 696). ` 

In the result, so far as defendants Nos, 1 
and 3 ‘are concerned, the lower Court's 
decree is set aside, the appeal is allowed 
‘and the case is remanded for being dis- 
posed of on the merits’; as regards the 
costs of the appeal, the plaintiff will get 
them if he succeeds in this suit, and the 
lower- Court will, in that event, provide in 


(8) 41M 792; 46 Ind. Oas. 86;.A IR 1918 Mad. 
62; 7L W 586; 34M L J 494; $3 M LT 357; (1918) M 
W N 414 (FB). ‘ oa 
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its decree for payment of these costs to the: 
plaintiff. l i 
Cornish, J.—I am of the same cpinion. 
I .am unable to agree with the proposition 
that anything done by a Police Officer in 
his capacity of a Policeman is something 
done under the Police Act or under his 
general Police powers given by the Act, 
notwithstanding thet it was done malici- 
ously. Section 21 of the Act says that a 
Police Officer shall, for all purposes in the 
Act contained, be considered to be always 
on duty. But I think it would be going 
too far to hold that this would cover any 
act done by a Policeman under colour of 
his otfice. The duty which is cast upon the 
Otficer by the section is to “use his best 
endeavours and ability” to prevent all 
crimes, offences and public nuisances: to 
preserve the peace: and to detect and bring 
offenders to justice, and so forth. He may, 
of course, make a mistake. He might arrest 
or charge an innccent person. Butin .mak- 
ing an honest mistake the Officer might still 
have been using his best endeavours to 
carry out his duties. In such case he will 
not have an immunity from legal proceed- 
ings for what he has cone though any 
legal proceedings against the Officer by the 
uggrieved_ party must be taken within the 
three months time limit fixed by s. 53. 
But it can be no part of an Officers duty 
to wilfully bring a false charge against a 
man. On this ground alone I think that 
an Officer who so abuses his powers could 
not claim to_-have done what he did under 
the Police Act or under his general Police 
powers. The question is put beyond doubt 
by the decisions of the House of Lords in 
Newell v. Starkie (5\ that a public officer 
acting in the exercise of a statutory or other 
authority will not have the protection of 
the ‘Public Authorities Protection Act, 1893, 
if he has acted maliciously. There is no 
substantial difference between the purposes 
of the English and the Madras Acts. The 
English Act provides that an action or 
prosecution shall not lie against any person 
for any act done in pursuance of au Act 
of Parliament or of any public duty or 
authority unless it is commenced within 
six months after the act complained of. 
Section 53 of the Madras Police Act says 
that all actions and prosecutions agaiust 
any person for anything done uuder tne 
provisions of the Act, or under the general 
Police powers given by the Act, snall be 
commenced within three months after the 
act complained of. The Englisn Act applies 
to all public Officers, inclusive of i-clice 
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Officers, exercising statutory authority, 
whereas the Madras Act is limited to Police 
Officers exercising Police authority under 
the Act. There is, therefore, no reason 
in point of policy or construction for ex- 
cluding from the Madras Act the principle 
which is applicable to the English Act. I 
think, then, upon this principle, that an 
act done by a Police Officer in the exercise 
of his Police powers will not have the 
benefit of s 53 of the Act, if it was done 
maliciously. But the onus is on the plaint- 
iff in the suit to prove by strong and cogent 
evidence the existence of malice and the 
absence of any honest desire to execute 
his powers on the part of the Police Officer, 
Scammell and Nephew v. Hurley (6). If 
the plaintiff, the present appellant, is un- 
able-to discharge this burden, his suit will 
come within s.53 and will be hopelessly 
time-barred. 


AN, . Order accordingly. 





_ PATNA HIGH COURT 
First Civil Appeal No. 1068 of 1934 
February 19, 1937 


Wort, J. 
BADRI NARAIN MANDAR—Derenpant 
l -—ÅPPELLANT 
VETSUS 
PARSOTI PASBAN—Puaintirr— 
RESPONDENT. l 
_ Decree--Setting aside of—Suit to set aside decree 
in former suit on ground of fraud—~Plaintiff must 
prove that non-service of process was due to fraud 
—Non-service not found fraudulent—Court should 
go tnto question whether original claim was fraudu- 
ent. 

À decree passed by a competent Oourt cannot be 
set aside by a suit simply on the ground that it 
was based on a false claim noron the ground that 
there was no service of summons or notices. Where 
the plaintiff wants to set aside a decree on the 
ground of fraud, he has gotto establish that there 
was non-service of the processes upon him and that 
the non-service was the result of active fraud in the 
former action. It may be from the circumstances 
of the case established thatthe non-servicein itself 
was fraudulent. If that is not found, then, it is 
absolutely necessary to go into the question whether 
the original claim was a fraudulent one or not. 
Ramchandra Prasad v. Parbhulal Ram Ratan (1), 
relied on. 

F. C. A. from a decision of the Sub-Judge, 
Monghyr, dated September 27, 1934. 

Mr. G. P. Das, for the Appellant. 

Mr. Sant Prasad, fcr the Respondent. 

dudgment.— This is an appeal from a de- 
cision of the Subordinate Judge of Monghyr 
arising outof an action in which the 
plaintiff claimed to set aside a judgment 
of a Small Cause Court, ccntending that 
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that judgment had been obtained by fraud. 
Both Courts have held in favowr of the 
plaintiff. It is contended by the learned 
Advocate who appears on behalf of the 
defendant-appellant that the Judge has 
misdirected himself in pont of law in 
throwing the onus upon the defendant to 
establish the fact that the judgment was not 
obtained by fraud. There is no doubt that 
in a case of this kind the plaintiff has got 
to establish. that there was non-service of 
the processes upon him and thatthe non- 
service was the result of active fraud in 
the former action as was pointed by 
Kulwant Sahay,J.in Ramchandra Prasad 
v. Parbhulal Ram Ratan (1) : 

“A decree passed bya competent Gourt cannot be 
set aside by asuit simply on the ground that it was 
based on a false claim noron the ground that there 
was no service of summons or notices. But once it 
is established that there was no service of summons 
or notices, it is in my opinion open to the plaintiff 
in the subsequent suit to show that the claim inthe 
previous suit was a false claim and the Court can 
go intothe question with the object of determining 
as to whether there was a wilful and fraudulent 


supression of the notices and summons in order to 
obtain a decree.” 


Now it might be sufficient in certain 
cases to prove non-service of summonses 80 
long as that proof is combined with a 
proof that that non-service was produced by 
the active fraud of the plaintiff in the earlier 
suit. In this case the learned Judge has 
stated in the course of his judgment: 

“But after the Court comes to a finding as tothe 
non-service ofthe summons, it is opento the Oourt 
to gointo the question as regards the merits of 
the previous sult with the object of determining 
whether there was a motivefor wilful and fraudulent 


Suppression of the summonses in order’ to obtain a 
decree.” 


The learned Judge has iot quite correct- 
ly stated the position in law and to that 
extent has misdirected himself as it is nut 
a question of going into the merits of 
the earlier suit for the purpose of deter- 
mining whether there was a motive for 
fraudulent suppression of summonses, but 
perhaps going into the merits of the suit 
to see whether the conduct of the plaintiff 
in the former suit was fraudulent. If it is 
once held that his conduct was fraudulent, 
there is an end of the matter. In this case 
the Judge proceeds to state that “an investi- 
gation of the merits of the case is unneces- 
saly wherethe non-service of the summons 
isnot sufficient in itself to prove fraud.” 
It is rather unfortunate in this case that 
there appears tobe a mistake in the 
judgment of the Judge when he stated: 

“In the present instance the failure to prove due. 


(1) 101 Ind. Cas, 718; A IR 1927 Pat. 183; 6 Pat. 
458; 8PL T 193. 
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service of summons does not by itself go to prove 
fraud an ce I do not wish to record any finding 
on this, that is, on point No. 2 (that is, the merits of 
the case).” 


It seems to me that the word ‘not’ is 
there by mistake, but [looked at the ori- 
ginal judgment und the word ‘not’ also 
appears. But the subsequent statement of 
the Judge in coming to the conclusion that 
the merits are not to be investigated, is only 
consistent with the Judge finding that the 
non-service in this case was sufficient to 
prove fraud. I think the word ‘not’ should 
have been omitted therefore, and, as I have 
stated, it is there by mistake. If that be 
the position inlaw, it is clear that the 
Judge has wholly misdirected himself. It 
may be from the circumstances of the 
case established that the mnon-service in 
itself was fraudulent. If that is not found, 
then, it is absolutely necessary to go into the 
question whether the original claim was a 
fraudulent one or not. J am repeating my- 
self by saying that the Judge has not gone 
into the second question because he appears 
to have come to the conclusion that the 
non-service was fraudulent. But here he 
hes misdirected himself. The plaintiff's 
witnesses upon whom the onus .lay, have 
been wholly disbelieved.. The defendant's 
witnesses have also been dighelieved and 
“itis the contention of the learned Advocate 
appearing on behalf of the respondent in 
those circumstances that as both parties 
have given evidence, the question of onus 
Igacadmic. That is not so in this case. 
The defendant was certainly there to prove 
service, but he was not there to prove his 
own fraud. -The only person upon whom 
the obligation to prove fraud lay was the 
plaintiff and his witnesses have been dis- 
believed. He har, therefore, failed to estab- 
lish that fact whico it is necessary to 
establish if the question of the merits of 
the original suit is not to be investigated. 
Jt is impossible for me to hold in this case 
that the question of onus was an academic 
one because the mere disbelief of the 
defendant's witnesses when they came to 
prove the service of processes would not 
be sufficient from which to imply fraud 
in favour of the plaintiff; and I repeat 
myself again by saying that it was undoub- 
tedly upon the plaintiff to establish t hat 
fraud, as all the authorities have pointed 
out. | 

In the Circumstances, . therefore, the 
judgment of the lower Appellate Court 
cannot stand. The case must go back for 
the Judge to re-hear the case on the point 
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whether there was'fraudon the part of the 
plaintiff in the original suit. I suppose it 
is impossible now for the Judge to come 
to the conclusion that there was any fraud 
in the suppression of the notices for the 
reason that he has already disbelieved 
the plaintiff's witnesses. It will be neces- 
sary therefore to go into the question which 


-the Judge thought it unnecessary to inves- 


tigate in this case, namely, the question of 
(he merits of the original claim, and in 
doing so he may come to the conclusion 
that ‘although there was no clear proof of 
fraud with regard to service the fraudulent 
nature of the claim (if that is proved) 
points to fraud throughout. The appeal 
is allowed and the case remanded to be 
heard and determined according to law, 
costs of this appeal abiding the result of 
th hearing in the Court below. 
D. Case remanded. 


BOMBAY HIGH COURT. 
First Civil Appeal No. 23 of 1931 
August 27, 1986 
BROOMFIELD AND TYABJI, JJ. 
JAYANTILAL RANCHHODLAL 
AND oTgERS—DerENDANTS Nos. 1 to 4— 
—APPELLANTS 


VETSUS 
POPATLAL KEVALDAS ZAVERI 

AND OTHERS—PLAUNTIFFS—-RESPONDENTS 

Contract Act (IX of 1872), 3. 251-—~Partner— 
Authority to borrow—Non-trading firms—Reasons 
for distinction—Third parties dealing with indivi- 
dual partners~~Position of— Principal and agent— 
Act of agent belonging to authorised class—-Borrow- 
ing by partner—Creditor, if should look to tts ap- 
plication. ; i 

In India the rule as to implied authority has been 
enacted in a particular form and regard must be had 
to s. 251, Contract Act. If a partner in afirm of 
auctioneers, farmers or quarry owners, has no autho- 
rity to borrow money, the reason must be, not be- 


cause the partnership doesnot buy and sell goods, 


but because in the language of s. 251 the borrowing 
of money is not an act necessary, or usually done in 
carrying onthe business of such a partnership. 
Saremal Punamchand v. Kapurchand D, Bank of 
Australasia v. Breillat (2)and Gordhandas v. 
Raghuvir Dasji (3), referred to. ; f 

The position of third parties dealing with the 
firm may, as against individual partners, be different 
from the position of the partners. amongst them- 
selves. The partners may be taken to know exactly 
what the nature of their business is, and what is 
necessary for carrying it on. The authority of each 
member of the firm to bind his co-partner may rest 
on different principles and circumstances from those 
on which strangers dealing with the firm might be 
governed. There may be a restriction upon the power 
of any partner placed by agreement between the 
partners. Even in such cases, third parties are not 
necessarily debarred from binding the firm by acts 
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done by that individual partner in contravention of 
such an agreement. Third parties are debarred only 


if they have notice of the restrictive agreement. [p. 
151, col 2 ` 

Where a firm isa trading firm, so that one part- 
ner can borrow money forthe purpose ofthe busi- 
ness on the credit ofthe firm, no duty is cast on the 
person advancing the money to make any further 
inquiries. If the act belongs to an authorized class, 
18 is not material whether the agent intends the 
principal's benefit or not, nor whether the principal 
in fact derives any benefit. Saremal Punamchand 
v. Kapurchand (1), referred to. 


F. O. A. from the decision of the Joint 
First Class Sub-Judge, Ahmedabad, in 
Special Civil Suit No. 1277 of 1928. 

Messrs. G. N. Thakor, V. N. Chhatrapati 
and B. G. Thakor, for the Appellante. 

Messrs. M. B. Dave and P. A. Dhruva, for 
Respondents Nos. 1 and 2, 


Broomfield, J.—The suit from which 
this appeal arises was brought by res- 
pondents Nos. 1 and 2 to recover a sum 
of Rs. 6,051 on four chithis dated Octo- 
ber 6, 1925, November 15, 1925, January 4, 
1926, and February 21, 1926. The amounts 
of these chithis were Rs. 2,500, Rs. 1,000 
Rs. 600 and Rs. 1,000, and they were bor- 
rowed by defendant No. 5 as managing 
partner of the Jayantilal Ranchhodlal 
Cotton Pressing Company, defendant No.1 
in the suit. Flaintiffs are a firm of money- 
lenders doing business at Viramgam. The 
defendant company does business at Viram- 
gam where they have a cotton press. De- 
fendants Nos. 2 to 4, the other partners 
in the company, reside in Ahmedabad 
and the business of the company was 
managed entirely by defendant No.5 who 
` resided in Viramgam. The moneys were 
all borrowed in the name of the company. 
The trial Judge has passed a decree agains 
all the defendants. l 

The only question in this appeal by de- 
fendants Nos. l to 4 is whether the com- 
pany, i. e. defendant No. 1, and the pari- 
ners, defendants Nos. 2 to 4, are liable for 
these debts contracted by defendant No. 5. 
- There is no evidence that defendants 
‘Nos. 2 to4 authorized defendant No.5 to 

borrow these particular sums. They are 
- not shown in the books of the company 
which were kept by defendant No. 5. It 
has not been proved that the money was 
necessary for the business of the firm, nor 
that it was in fact used for that business. 
There is nothing to showthat defendants 
Nos.2 to4 knew anything about these 
advances until they received a notice from 
the plaintiffs just before the suit. The lia- 
- bility-of-the partners other than defendant 
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No. 5, therefore, depends mainly’ on -the 
question whether s. 251, Cortract Act, 
covers the case. That section provides : 
“Hach partner who does any act necessary for, 
or usually done in, carrying on business of such 
a partnership as that of which he is a member 
binds his co-partners to the same extent as if he 
were their agent duly appointed for that purpose.” 
As I have mentioned, defendant No. 5 
was in sole control cf the management of 
the cefendant company. The other part- 
ners never even visited Viramgam. De- 
fendant No. 2, tLe only partner who has 
given evidence, has admitted thatit was 
sometimes necessary to borrow money for 
the business, and that defendant No. 5 
used to do so in his capacity as managing 
director or managing partner. That is not 
an admission of defendant No. 5's authority 
to borrow these particular sums, but it is 
an admission of his authority to borrow 
money for the partnersnip when necessary. 
The case-law on s. 251, has been summed 
up by Mulla, J., as he then was, in Sarema} 
Punamchand v. Kapurchand (1), at p. 182*. 
The learned Judge cites the well-known 
passage from Story on Agency which has 
been approved by the Privy Council in 
See Australasia v. Breillat (2) at 
aA : 
P Bection 124) Every partner is .... in contemplation 
of law, the general and accredited, agent of the 
partnership ; or, as it is sometimes expressed, each 
partner is proepositus negotis societatis; and may 
consequently bind all the other partners by his acts 
in all matters, which are within the scope and 
objects of the partnership. Henee, if the partner- 
ship be ofa general commercial nature, he may 
pledge or sell the partnership property; he may 
buy goods on account of the partnership; he may 
borrow money, contract debts, and pay debts on 
account of the partnership; he may draw, make, 
sign, endorse, accept, transfer, negotiate, and pro- 
cure to be discounted, promissory notes, bills of 
exchange, cheques, and othe: negotiable paper, in 
the name and on account of the partnership”. 
Story, in the passage from which the 
era was made, went on to point out 
that : 
“(Section 125: Hach partner isan agent only in 
and for the business of the firm; and, therefore, 
his acts beyond that business will not bind the firm, 


` Neither will his acts, done in violation of his duty 


to the firm, bind it when the other party to the 
transaction is cognizant of, or co-operates in such 
breach of duty.” 


On the evidence in this case it is possi- 
ble that these moneys were borrowed by de- 
fendant No. § for his private purposes and 
not for the firm. If that was so to the 


knowledge of the plaintiffs, the firm and 
(1) 48 B 176; 77 Ind. Oas. 548A I R 1924 Bom. 
260; 25 Bom. L R 1093. 


(2) (1847) 6 Moo. P C 152; 1 Jur. (N s) 189 (PC). 
*Page of 48 B,—| Ed.] 
TPage of (1842) 6 Moo P. C.—{[ Ed]. 
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‘the other paftners would not be liable. But 
I.do not think that there is any evidence 
to justify a finding that plaintifis were 
aware that defendant No. 5 who borrowed 
these moneys in the name of the firm, did 
not require them fur the firm but for his 
Private purposes. On the occasion of the 
first of the four advances, the person who 
was sent for the money was one Jatashan- 
kar. He.has been examined as a witness 
and he stated that he wasa servant of de- 
fendant No. 5, but not in the employment 
of defendant No.1 firm. It also appears 
from the plaintiffs’ books that defendant 
No. 5and this man Jatashankar together 
settled the account with the plaintiffs, that 
is to say agreed on the balance due on 
October 30, 1926, when defendant No. 5 
purporting to act on -behalf of the firm 
signed an acknowledgment of the debt. But 
on the record there is no reason to suppose 
that the plaintiffs knew that Jatashankar 
was. defendant No, 5's private clerk only. 
The other three loans were taken by Rati- 
lal who was admittedly a clerk employed 
by defendant No.1 firm. In each of the 
four cases the receipts were signed by 
the person taking the money in the name 
of the firm. Reliance has been placed on 
the fact that on no previous occasion was 
money borrowed from the plaintifis on 
chithis. The plaintiff Popatlal says in that 
connection : 

“Defendant No. 5 has not sent chits during the 
other yearsto borrow money as it was not our 
practice then. The practice of borrowing money 


on chits was introduced two years before the date 
of the suit.” 


It has been suggested that the change 
of procedure is an indication that the plaint- 
iffs knew that this money was required by 
defendant No. 5 for himself. The evidence 
does not show exactly how the money was 
borrowed on previous occasions. But it 
can hardly have been done in a way to 
make it more obvious that defendant No. 5 
was acting for the. firm. Three of the 
chithis are on the firm's note-paper, and 
inall of them it is stated, twice over, that 
the money is borrowed in the name of the 
firm. I think, on the whole, there is no 
justification for holding that the plaintiffs 
were aware that defendant No. 5 did not 
require this money fcr the purposes of the 
firm. Then, the learned Counsel for the 
appellants has argued that this was not 
a trading partnership. It did not buy and 
sell goods, and, therefore, on the authori- 
ties, defendant No.5 had no implied autho- 
rity. to borrow money. In that connection 
Mulla, J. in Saremal Punamchand. v. 


+ 
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Kapurchand (1), said (p. 182*): 

Any partner in a trading firm has an implied 
authority to borrow money for the purposes of the 
business on the credit of the firm. But the firm 
must be a trading firm. A firm is a trading firm 
if its business consists in buying and selling . . 
Where, however, the business is not of a commer- 
clal nature, e. g., where it isa professional busi- 
ness ...0r even the business of a former or a 
quarry worker..,..where there is no buying and 
selling of goods, or an auctioneer ....no partner can 


borrow or pledge the partnership property so as to 
bind his co-partner.” 


Various English authorities were refer- 
red to in support of this proposition. I 
doubt very much whether the definition of 
a trading firm as one whose business con- 
sists in buying and selling is intended to 
be an exhaustive one. The point did not 
arise in Saremal Punamchand v. Kapur- 
chand (1), as it was admitted that the 
partnership in that case did carry on the 
business of buying and selling goods. In 
this connection I may refer to the judgment 
of Murphy, J. in Gordhandas v. Raghuvir- 
dasji (3), at p. 1142f. Thelaw laid down 


in 8. 2051, Oontract Act, was pro- 
bably intended to be the same as 


in England, and in the majority of 
Cases it is the same. But in India the rule 
as to implied authority has been enacted 
in a particular form, and we have to have 
regard to the language of s. 251. In this 
country if a partner in a firm of auctioneers, 
farmers or quarry owners, has no authority 
to borrow money,the reason must be, I 
think, not because the partnership does 
not buy and sell goods, but because in the 
language of s. 251 the borrowing of money 
is not an act necessary, or usually done in 
carrying on the business of such a partner- 
ship. Moreover, in the present case, s. 251 
must. be read in connection with certain 
other sections of the Contract Act,—s. 187 
which says thut an authority is said to be 
implied when it is to be inferred from the 
circumstances of the case, the second part 
of s. 188 which says: 

“An agent having an authority to carry on a 
business has authority to do every la thing 


necessary for the purpose, or usually done in the 
course of conducting such business ; 
and s. 237 which says: 

“When an agent has, without authority, done 
acts or incurred obligations to third persons on 
behalf of his principal, the principal is bound by 
such acts or obligations if he has by his words or 
condact induced such third persons to believe that 
such acts and obligations were within the scope 
of the agent's authority.” 


(3) 34 Bom. L R, 1137; 141 Ind. Cas. 676; AIR 1932 
Bom, 539; 57 B 176; Ind Rul. (1932) Bom, 126. 


*Page of 48 Bota 
Page of 34 B.—-(Ed.| 
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From the evidence in the case,and in 
particular from plaintiffs accounts which 
have been produced, it is clear that monev 
was required for running the defendants’ 
business. Hessian, hoops, fuel and sundry 
stores had to be purchased, and these 
purchases were made by defendant No. 5 
in Viramgam. Defendant No.. 2 in the 
beginning of his deposition stated that 
money used to be sent to Viramgam when 
required by hundis and in cash, and that 
the stores and the goods required for the 
factory were purchasedin Bombay, Calcutta 
and elsewhere, and sent to Viramgam. But 
later on in cross examination he admitted 
that the factory had dealings with the 
plaintiffs from 1964 Samvat onwards, and 
that fuel, hessian, oils, hoops, stores, etc., 
were purchased locally. 1964 Samvat would 
be 1908 The accounts prior to 1914 have 
not been put in, but from 1914 and 1921 
it is’ clear that the plaintiffs were to a 
considerable extent, if not entirely, financ- 
ing the defendant company. In all the 
years, 1914, 1915, 1916, 1917, 1918, 1919 
and 1920, considerable sums were advanced 
by plaintiffs. Many of them were com- 
paratively small amounts,—Rs. 250, 300, 
400 and so on, but- at the same time there 
are several large items-of Rs. 1,000, 1,200 
and 2,000. In January 1921, an amount 
of Rs. 3,000 was borrowed. In some of 
these years a large balance remained due 
to the plaintifis at the end of the year, 
which contradicts a statement in the written 
statement that whenever there had been 
any borrowing the accounts had been 
settled immediately and no considerable 
amount was left outstanding at the end of 
the year. 

Some of the loans shown in these ac- 
counts have been explained or sought to 
be explained by defendant No. 2as having 
been due to special causes, for instance, he 
suggests that the advance cf Rs. 3,000 in 
January 1921, was necessitated by a fire 
in the factory, and other advances are said 
to have been due to the fact that for .a 
period of five years the defendant com- 
pany leased a ginning factory and were 
Tunning that as well as the pressing fac- 
tory. It cannot be said to be proved that 
the advance of Rs. 3,000 in January 1921, 
was due to the fire, and the other point 
seems to me to be immaterial, because the 
ginning tactory was a part of the business 
of defendant No. 1 firm. When these ac- 
counts are considered as a whole, I think 
itis not possible to doubt that borrowing 
money wes both necessary and usual in this 
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business of the defendants, ruf as it was. 
At any rate that was soup to 1921. After 
that time as appears from the plaintiffs’ 
accounts the borrowing was only nominal. 
There is no suggestion that the entries 
relating to this borrowing of money by 
defendant No. 5 from 1914 to 1921 are not 
contained in the books of the defendant 
company. The borrowing therefore must 
have been done with the knowledge of 
defendants Nos. 2 to 4. Does it lie in their 
mouths therefore now to deny that defen- 
dant No. 5 had authority to borrow ? Obvi- 
ously they cannot deny it so far as the 
borrowing up to 1921 is concerned. The 
fact that borrowing on a considerable seale 
ceased from 192] is no doubt a point in 
defendants’ favour. But, as far as I can 
See, there is not evidence that anything had 
happened between 1921 and 1925, to the 
knowledge of the plaintiffs, which had 
changed the system of business, so that 
defendant No. 5 who had authority to borrow 
up to 1921 had no longer such authority 
in 1925. A point was made to the effect 
that the loans in suit were made in the 
off-season when the factory was not work- 
ing. The working season is from February 
to May, and the last of the loans was in 
February. The third of them was in 
January just before the season commenced. 
No importance can really be attached to 
the fact that the other advances were in 
October and November because a very 
large number of other advances which 
cannot be disputed were made at all times 
of the year other than from February to 
May. It is hardly necessary tO point out 
that there was no obligation on the plain- 
tiffs to see to the application of the moneys. 
In that connection itis only necessary to 
refer toillus. id) tos. 25l and the ob- 
servations of Mulla,J. in Saremal Punam- 
chand v. Kapurchand (1) where he says 
(p.-183*) : 

“Where a firm is a trading firm so that one partner 
can borrow money forthe purpose of the business 
onthe credit of the firm no duty 1s cast on the 
person ‘advancing the money to make any further 
inquiries, . . 

Ifthe act belongs to an authorized class, 
it is not material whether the agent in- 
tends the principals benefit or not, nor 
whether the principal in fact derives any 
benefit. The learned trial Judge has made 
some very severe strictures on the evidence 
of defendant No.2. In my opinion these 
are not justified. Defendant No.2 was au 
absentee partner. He had no personal 
knowledge of the business of the firm and 
—*Pago of 48 B.Ed] — TTN 
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he was cross-examined about matters 
many years old. Atthe same time his ad- 
missions domake it very difficult indeed 
to hold that defendant No. 5 had no implied 
authority to borrowon the credit of the 
firm. We think there are no sufficient 
grounds for differing from the view taken 
by the trial Court and dismiss the appeal 
with costs. 

Tyabji, J—The claim out of which this 
appeal arises was based on certain ad- 
vances made by the plaintiffs to defend- 
ant No. 5 who was a partner in the firm 
which is defendant No. 1. The decision 
depends upon the application of s. 251, 
Contract Act. The section requires it to 
be determined whether the acts on which 
the plaintiffs base their suit—the acts ecn- 
sisted of defendant No.5 taking the loans 
which are sued upon—were acts necessary 
for, or usually done in, carrying on the 
business of such a partnership as that of 
which he was a member. One of the 
arguments before us was that the business 
of the partnership, pressing cotton, was 
not a trading business, and that therefore, 
it must be taken that there was no 
authority to borrow. Certain remarks of 
Mulla, J. in Saremal Punamehand v. 
Kapurchand 1) were relied upon. Taken 
out of their context they might be con- 
sidered to support the argument. But 
Mulla, J. was not dealing with the point in 
the form in which it now arises. He was 
cnıy concerned with the question whether 
as soon as itisshown that a partnership 
business isatrading business, (i.e. that 
the purchase and sale of goods and pro- 
perty are conlemplated as part of the 
business of the partnership), the partners 
must have authority to borrow. 

There is nothing, that I can see ings. 251 
requiring that partnership be put under 
defined categories: such categories as 
partnerships for pressing cotion (such as 
ths one we have before us) or partnership 
known under other denominations under 
which businesses are generally known or 
classified; nor do I see anything in s. 261 
justifying a decision (based on the deno- 
mination under which the partnership is 
generally referred to) apart from a con- 
sideration of the business actually carried 
on by the particular firm in question. I 
am strengthened in this view by the 
fact that the Court of Appeal in England 
differing in this respect from the Divisional 
Bench declined to express an opinion 
upon the question whether as a matter of 
aw an auctioneer was a trader, and 


54 


whether therefore, a partner in a firm of 


‘auctioneers had implied authority to bind 


the firm by accepting a bill in the firm 
name; Wheatly v. Smithers (4). The deci- 
sion of the Divisional Bench is reported in 
Wheatly v. Smithers (5). The Oourt of 
Appeal held chat part of the business of 
the particular partnership before them 
wus the purchase and sale of goods and 
property, and thatin that respect it was 
a trading partnership. They declined to 
affirm or to disaffirm, as they were invited 
to do the propositions that the firm was 
a firm of auctioneers that members of a 
firm of auctioneers have implied authority 
to bind the firm by accepting bills in the 
firm name; and that accordingly the 
particular partner had such authority. 
Moreover, s. 251 deals primarily with the 
extent of authority that a partner must be 
deemed to possess as between himself and 
his co-partners. It is obvious that the 
position of third parties dealing with the 
firm may, as against individual partners, 
be different from the position of the part- 
ners amongst themselves. The partners 
may be taken to know exactly what the 
nature oftheir business is, and what is 
necessary for carrying it on. The autho- 
rity ofeach member of the tirm to bind 
his co-partner may rest on different prin- 
ciples and circumstances from those on 
which strangers dealing with the firm might 
be governed. There may be a restriction 
upon the power of any partner placed 
by agreement between the partners. Even 
in such cases third parties are not neécess- 
arily debarred from binding the firm by 
acts done by that individual partner in 
contravention of such an agreement. 
Third parties are debarred only if they 
have notice of the restrictive agreement: 
Section 251, Exception. 

Adverting tothe facts of this case the 
plaintiffs are entitled to. say that in ac- 
cordance with s. 187, Contract Act, the 
ordinary course of business must be one cf 
the circumstances from which it may be 
inferred that defendant No. 5 had authori- 
ty tobind the firm, defendant No. l, to 
pay the loans taken by him ostensibly as 
a partner of that firm and that the infer- 
ence so drawn cannot be displaced unless 
the case is brought under the exception to 
s. 251, i. e. unless it is proved that the 
plaintiffs had notice of the restriction place 


(4) (1907) 2 K B 684; 76 L J KB 900; 97 LT 418; 


51S J 551; 23 T L R 585. 
(5) (1908) 2 K B 321; 15 L JK B627; 95 LT 96; 
W 


R 537; 2T LR 59. 


152 


ed on the inferred authority of defendant 
No. 5. It has been showa by evidence 
that defendant No. 5 was in the habit of 
borrowing moneys from the plaintiffs for 
the purposes ofthe firm in which he wae 
a partner, so as to bind the firm. It is true 
that defendant No. 2 says that the’ loans 
which the firm recognized as binding upon 
it, had been taken for special objects on 
unusual occasions. There is no evidence tu 
establish thatthe loans were only of this 
nature. Buteven if there had been any 
such evidence, it would have pointed toa 
restriction on the powers of defendant No. 5 
‘as a partner of the kind referred to in the 
Exception to s. 251. It would have been 
an internal arrangement of which third 
parties must be given notice if an act 
in contravention of the internal arrange- 
ment is not to bind the firm. Third parties 
cannot be presumed to know that there 
are any special circumstances affecting the 
firm on account of which a partner is 
authorized to take loans to-day, and that 
those circumstances are absent the next 
day, so that he ismo more empowered to 
borrow. No notice is alleged of either the 
existence or the cessation of the coaditions 
on which the authority of defendant No. 5 
to borrow on behalf of the firm is supposed 
to have depended. 

No sufficient reason isshownfor taking 
a view ofthe evidence as a whole different 
from that taken by the trial Judge. I agree, 
however, that the strictures passed by the 
learned Judge against defendant No. 2 are 
uncalled for. 


N. Appeal dismissed. 


OUDH CHIEF COURT 
Second Rent Appeal No. 10 of 1935 
Zita-UL Hagan, J. 
Qazi NIZAMUDDIN AHMED—Puaintime— 
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O ah S b-Settl aa 
udh oud-Settlement Act (XXVI of 1866), s. 1, Sch., 
T. 7 (3)—Rules, whether have force ye law— 
Percentage of malikana payable by under-proprietor 
to taluqdar—U. P. Local Rates Act (I of 1914), 
s..8 (1) (a)—U. P. Local and Rural Police Rates Act 
(ZI of 1906), s. 14—Under-proprietor, liability of 
Jor. urar E rates. i ' 
nder r, » În the Schedule of the 
Sub-Settlement Act of 1866, in no case aa tte 
amount payable during the currency of the settle- 
‘ment by theunder-proprietor to the talugder be less 
than the amount of the revised Government demand 
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and with the addition’ of 10 per cent. as malikana and 
by s. (1) of the Act these rules have the force of law. 
Shankar Sahai v. Rajah Kashi Pershad (1), relied 


on. f . 

According tothe Police Department Notification 
No. 274, dated May 2, 1-81, published in the N.-W. 
Provinces and Oudh Gazette of May 7, 1881, in the 
absence of special agreement or decree to the con- 
trary in cases of sub-settlement, the under-pro- 
prietors must be held responsible for the mainten- 
ance of the village Police, and according to s. 14 
of the Local and Rural Police Rates Act of 1906, 
which has now been superseded by U. P. Local 
Rates Act I of 1914, the rural Police rate shall be 
recoverable in whole orin part by the landlord or 
the under-proprietor or permanent lessee who is 
bound by law, decree or contract to provide wholly 
or in part for the maintenance of rural Police. 
Thus under-proprietors are liable for the rural 
Police rate payable under the Act of 1906, and are 
consequently liable under sub-cl. (a) of cl. (1) of s. 8 
of the U. P. Local Rates Act of 1914. 


S. Rent A. against the decree of the Dis- 
trict Judge, Barabanki, dated December 22, 
1934, modifying the decreeof Mr. Shankar 
Prasad, dated November 27, 1983. 

Mı. M. H. Qidwai, for the Appellant. 

Messrs. Mohammad Ayub and Alt Moham- 
mad, for the Respondents. 


Judgment.—Tnhis second rent appeal 
against a decree of the learned District 
Judge of Barabanki arises out of a suit 
for recovery of under-proprietary rent 
brought by the plaintiff-appellant against 
the defendants-respondents. 

Two questions arise for determination 
in this appeal namely: (1) whether the 
plaintiff appellant is entitled to recover 
malikana from the defendants at the rate 
of 10 per cent. of the land revenue or 
at ð per cent. and (2%) to what amount of 
local rates the appellant is entitled. 

On the first question the appellant relies 
on a statement prepared at the second 
settlement which is headed as nagsha 
nikasi barue parta bandobast bindabar 
tafrig which records Rs. 350 as 
land revenue and Rs. 35 (that is, at 10 
per cent.) malikana about defendants’ under- 
proprietary share. On the other hand the 
defendants rely on the mahalwar assess- 
ment statement which in the remarks 
column gives the amount of malikana 
payable by the defendants as 5 per cent. 
of the land revenue. The learned Dis- 
trict Judge has accepted the latter docu- 
ment chiefly on the ground that it is signed 
by both the Assistant Record Officer and 
the Settlement Officer, whereas the former 
document is signed by the Assistant Record 
Officer only. I am of opinion, however, 
that having regard to the law on the 
subject, the appellant’s case must be 
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accepted. “Rule 7 (3) contained in the 
Schedule attached te the Oudh Sub-Settle- 
ment Act of 1866 provides as follows :-—~ 

‘In no case can the amount payable during the 
currency of the settlement by ‘the under-proprietor 
to the talugdar be less than the amount of the 
revised Government demand with the addition. of 
10 per cent.” . 

It was argued by the. learned Counsel 
for the respondents that the rules contained 
in the Schedule to the Oudh Sub-Settle- 
ment Act were meant for the guidance of 
the Settlement Officer only; but this is not 
so. Bys.(1) of the Act these rules have 
the force of law as was recognized: by 
their Lordships of the Judicial Committee 
also in the case of the widow of Shankar 
Sahat v. Rajah Kashi Pershad, L.. R. 
Supplementary Volume, I. A. 220 at page 
235 (1). Their Lordships say :— 

“That Act (meaning the Oudh Sub-Settlement 
Act) was passed to give the force of law to certain 
rules regarding sub-settlements and other subordinate 
rights of property in Oudh. They seem to apply 
to all persons possessed of subordinate rights of 
property in taluks in Oudh; and the third clause 
of the 7th of these rules says: ‘In no case can the 
amount payable during the currency of the settle- 
ment by the under-proprietor to the talukdar be 
less than the amount of the revised Government 
demand, with the addition of 10 per cent.' and 
their Lordships conceive that they too, are bound 
by this enactment.” 

Iam, therefore, of opinion that the ap- 
pellant is entitled to get malikana from 
the defendants at the rate of. 10 per. cent. of 
the land revenue: 

As ‘regards local rates, it is not disputed 
that the appellant is entitled to Iccal rates 
under the firet clause of s. 8of the U. P. 
Local, Rates Act of 1914, but it is con- 
tended that sub-cl. (a) of that clause is 
not applicable to the present case as the 
defendants were not liable to pay the rural 
Police rate under the United Provinces 
Local and Rural Police Rates Act of 1906. 
On this point also the case for the respond- 
ents appears to me to: be untenable. In 
Police Department Notification No. 274, 
dated May 2, 1881, published in the N.-W. 
F. Provinces and Oudh Gazette of May 7. 
1881, it is clearly laid down that in the 
absence of a special agreement or decree 
to the contrary in cases of sub-settlement, 
the under-proprietors must be held res- 
ponsible for the maintenance of the 
Village Police, and s. 14 of the Local and 
Rural Rates Act of 1906, which has now 
been superseded by- Act I of 1914, also 
provided that the rural- Police rate shall 
be recoverable in whole orin part by the 
landiord or the under-proprietor or per- 

Q) I A Sup. 220; 3 Suth. POJ4;4 IA 198; 9 Sar 
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manent lessee who is bound by law, decree 
or contract to provide wholly or in part 
for the maintenance of rural Police. It ig 
thus clear that the defendants as under- 
pr prietors were liable for the rural Police 
rate payable under the Act of 1903 and 
are consequently liable under sub-cl. (a) 
ar (1) of s. 8 of the Local Rates Act of 

The amount of land revenue being 
Rs. 350 the local rate payable under cl. (1) 
of s. 8 comes to Rs. 15-12 and that under 
sub-cl. (a) to Rs. 17-8, total Rs. 33-4. 

The appeal is, therefore, allowed with 
costs, and the decree of the learned 
District Judge modified. The plaintif- 
appellant's suit is decreed for Rs. 454-4-3 
land revenue (remaining due after payment 
of Rs. 122-12-9 by the defendant, for the 
two years in suit, total Rs. 590-12-3, with 
proportionate costs in all the Courts and 
future interest at 6 percent. per annum. 

D. Appeal allowed. 





l BOMBAY HIGH COURT 
First Criminal ee Oase No. 10 of 
1937 
January 26, 1937 
WassooveEw, J. 
EMPEROR—Prosrovtor 


VETSUs 
_ YESHVANT VITHU—Accuszp. 

Criminal Procedure Code (Act V of 1898), a. 227— 
Alteration of charge—Powers of Court—Discharge 
of former Jury—When can be done—Bonibay High 
Court Rules, r. 865-—'Given in charge to the J ury’ 
meaning and significance explained. i 

The Court's powers, as contained in s. 227, Orimi- 
nal Procedure Code, to alter a charge are very 
wide. Any restriction of those powers must inevit- 
ably lead to failure of justice, If the Court's power 
under s. 227 can be exercised within certain limits 
the provisions of the section would be rendered 
nugatory. H, therefore, the alteration of the charge 
leads necessarily to the discharge of the former jury, 
that result must be implied in the power of the 
Court to alter the charge. 

The expression “ given in charge to the Jury” 
is used in r. 865 of the Bombay High Court Rules 
in a technical sense. Even if the prisoners were 
given in charge to a common jury, r. 865 will not 
operate as a bar to thetrial of the prisoners by a 
special jury upon the altered charge. Apparently 
r. 865 is not designed to meet such a` case. The 
question whether the prisoners have been given in 
charge toa jury must be determined by reference to 
the form of the oath administered and the procedure 
followed thereafter. But where after the Olerk of 
the Court calls the prisoner to the Bar .and makes 
the following statement : “Members of the jury, the 
prisoner stands indicted for that he, on the (stating 
the substance of the offences charged in the indict- 
ment). To this indictment he has pleaded not 
guilty and it is your charge to say, having heard the 
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evidence, whether he is guilty or not”, the prisoner is 
said to have been given in charge to the jury. 

But where the substance of the offence charged in 
the indictment has not been stated to the jury and ex- 
cept the fact that the jury is sworn and allowed to be 
challenged with a view to their trying the prisoners in 
due turn, nothing has been done to warrant the sup- 
position that the prisoners have been given in charge 
to the jury, the trial ehall take place on the altered 
charge with a special jury. 

Messrs. K. Mc. I. Kemp and Rastom J. J. 
Modi, for the Crown. 


Mr. Noshirvan H. Jhebvala, for the 
Accused. : 
Judgment.—In this case the four 


prisoners have been committed for trial 
on a charge under s. 304, Indian Penal 
Cade. On reading the record and after 
hearing the Advocate-General, I decided 
to alter the charge to one of murder as it 
was entirely within the province of the jury 
to decide from the nature and effect of the 
injury the question of the intention and 
knowledge of the prisoners. Upon the 
charge as framed by tLe Committing Magis- 
trate the prisoners are entitled to be tried 
by a common jury. The common jury which 
has been empanelled to try cases would 
ordinarily have tried the prisoners if the 
charge had not been altered, their case 
being one of the cases set down for trial 
by the said jury. Upon the alteration of 
the charge toone of murder the prisoners 
are entitled to be tried by a special jury. 
The learned Counsel who now appears 
on behalf of one of the prisoners has 
raised an objection to the alteration of the 
charge on the ground that the prisoners 
having been given in charge to a common 
jury empanelled to try their case along 
with others they cannot be given in charge 
to aspecial jury and that, therefore, the 
alteration is illegal. The main force of 
the objection was directed to the support 
of a proposition which may be shortly 
stated us follows: By the terms of gs. 282, 
283, 305 and 465, Criminal Procedure Code, 
special provision is made for the discharge 
of the jury in particular circumstances only, 
and as there is no other provision for the 
discharge of a jury except in those circum- 
stances, any alleration of a charge leading 
to such discharge would be illegal and 
irregular ; and also by the terms of s. 27] 
and the following sections of the Oriminal 
Procedure Code, dealing with the plea of 
the accused and the choosing of a jury, 
the trial of the prisoners must be deemed 
to have commenced upon the empanelling 
of the jury and the administration of oath 
to the jurors, and the prisoners deemed to 


have been given in charge to the jury, so. 
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that, according to the prevailing practice 
and the rules of this Court, that jury can 
under no circumstances be discharged ; and 
that the alteration of the charge, if it 
entails that result, must be regarded as 
illegal. I was referred to Archbold’s Orimi- 
nal Pleading, Evidence and Practice, [(1931) 
Edn. 28, p. 173] in support of the pro- 
position that arraignment of prisoners is 
tantamount to the giving of the prisoners 
in charge to the jury, the arraignment 
consisting of calling the prisoner to the 
bar, reading the indictment to him and 
asking him whether he was guilty or not. 
The passage dealing with ‘arraignment’ 
does not support that view. But apart 
from it, it is wrong to suppose that 
‘arraignment’ of the prisoners has taken 
place in the present case. With regard 
to the first part of the argument relating 
to the conditions under which a jury can 
be discharged, the Criminal Frocedure 
Code cannot be said in that respect to be 
exhaustive. For instance there is no 
provision for discharge of the jury upon 
termination of a trial. The only rule 
regarding the empanelling of another jury 
without discharging the former is contained 
in r. 865 ofthe High Court Rules which 
provides as follows : 

“Tf from any cause it is inconvenient for all the 
prisoners who have had their challenges in respect 
of a particular jury to be tried by such jury, an- 
other jury may be empanelled totry them without 
the former jury being formally discharged: pro- 
vided only that such prisoners have not been given 
in charge to the former jury.” 

Although that rule does not govern the 
present case, it is helpful to show under 
what circumstances a fresh jury cannot 
be empanelled on the ground -of incon- 
venience. In this case it is not a matter 
of inconvenience which compels the dis- 
charge of the jury. The want of jurisdic- 
tion of the former jury to try the accused 
upon ihe altered charge necessitates its 
discharge. The Court's powers, as con- 
tained in s, 227, Criminal Procedure 
Code, to alter a charge are very wide. Any 
restriction of those powers must inevitably 
lead to failure of justice. If the Court's 
power under s. 227 can be exercised 
within certain limits as contended, the 
provisions of the section would be rendered 
nugatory. If, therefore, the alteration of 
the charge leads necessarily to the discharge 
of the iormer jury, that result must be 
implied in the power of the Court to alter 
the charge. Indeed there has been a 
challenging of the common jury already 
empanelled, but that fact cannot affect the. 
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power of the Court to alter the charge. 
With regard to the latter part of the 
argument, ib seems to me that itis based 
upon a misconception of. the expression 
“given in charge to the jury”. That 
expression does not occur in the Criminal 
Procedure Code and is used in r. 863 of 
the High Court Rules in a technical sense. 
Even if the prisoners were given in charge 
to a common jury, r. 865 will not operate 
as abar to the trial of the prisoners by 
a special jury upon the altered charge. 
Apparently r. 865 is not designed to meet 
such a case. The question whether the 
prisoners have been given in charge to a 
jury must be determined by reference to 
the form of the oath administered and the 
procedure followed thereafter. The oath 
administered to the jury isin the follow- 
ing form : 

“You swear that you shall well and truly try 
and true deliverance make between our Sovereign 
Lord the King-Emperor and the prisoner at the 
Bar whom you shall have in charge and true verdict 
give according to the evidence.” 

That oath itself:does not constitute the 
giving of the prisoners in charge to the 
jury, for the indictment of the prisoners has 
subsequently to be read to the jury wilh the 
following direction : 

On this charge the prigoner at the Bar has claimed 
to be tried: it is your duty to hearken to the evi- 
dence and to return a true verdict.” 


Upon the paragraph “Proclamation and 
giving the prisoner in charge to the jury” 
in Halsbury’s Laws of Englund (Vol. IX, 
p. 160), the following statement occurs : 

“At the assizes; but not at quarter sessions, in 
cases of treason or felony, when a full jury has 
been sworn, 2 proclamation is made inviting any- 
one who can inform the Coart of any crimes 
committed by the prisoner at the bar to come 
forward. The Clerk of the Court then states the 
effect of the indictment, or that part of it on which 
the defendant has been arraigned, tothe jury, and 
gives the prisoner in charge to them.” 

That has not been done in the present 
case. As to the manner in which a 
prisoner is given in charge to the jury, 
there is a reference in Archbold’s Criminal 
Pleading, Evidence and Practice to the 
same effect as the above statement in 
Halsbury’s Laws of England. It is clear 
therefrom that after the Clerk of the Court 
calls the prisoner to the Bar and makes the 
following statement : 

“Members of the jury, the prisoner stands in- 
dicted for that he, on the (stating the substance 
of the offences charged in the indictment), To this 
indictment he has pleaded not guilty and itis your 
charge to say, having heard the evidence, whether 
he is guilty or not,” g , 
the prisoner is said to have been given in 
charge to the jury. The substance of the 
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offence charged in the indictment has not 
in this case been stated to the jury and 
except the fact that the jury is sworn and 
allowed to be challenged with a view to 
their trying the prisoners in due turn, 
nothing has been done to warrant the 
supposition that the prisoners have been 
given in charge to the jury. I, therefore, 
overrule the objection and direct that the 
trial shall take place upon the altered 
charge with a special jury. 
N. Order accordingly. 
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OUDH CHIEF COURT 
Miscellaneous Civil Appeal No. 71 of 1936 
May 7,137 
Srivastava, C. J. AND Tuomas, J. 
Firm ANANT RAM-MANGAT RAM— 
DEFENDANT—APPELLANT 
VETSUS 
Kiem RAM SARUP ann SUKHDEO 
PRASAD—- PLAINTIFF — 
RESPONDENT 

Civil Procedure Code (Act V of 1808), s 151, 
0t XLI, r. 19— Limitation Act (IX of 1908), Sch. I, 
Art. 168—Appeal dismissed for default—Application 
under s. 151 for admission beyond 30 days—Limita- 
tion applicable—A pplication of Art. 168, whether ex- 
cluded. 

There is nothing inthe terms of Art. 168, Limi- 
tation Act, to exclude an application made under 
s 151, Civil Procedure Code, for the re-admission of an 
appeal dismissed for want of prosecution from the 
operation of the article. Under Art, 169 the period of 
limitation for the re-hearing of an appeal heard 
ex parte is 30 days from the date of the decree in 
appealor, where noticeof the appeal was not duly 
served, when the applicant has knowledge of the 
decree. Thus it is clear that whereas in the case of 
the appellant limitation runs from the date of the 
dismissal, in the case of the respondent limitation 
may bereckoned from the date of his knowledge of the 
decree, if notice of the appeal was not duly served on 
him. The appellant cannot escape the operation of 
Art. 168 even ifthe application for admission of 
appeal dismissed for default could lie under s, 151 
of the Code of Civil Procedure. Sonu Bar v. Shivaji 
Rao (1), dissented from. Krishna Swamy Naidu v. 
Chendgalraya (2) and Bissa Mal v. Kesar Singh (3), 
relied on. 

Mis. C. A. against the order of the Oivil 
Judge, of Rae Bareili, dated September 12, 
1936. i 

Mr. Iftikhar Hussain, for the Appellant. 

Messrs. Siraj Husain and P. N. Chaudh-~ 
ary, for the Respondent. 

Judgment.—This is an appeal under 
O.XLI, r. 1 (t)of the Code of Civil 
Procedure against an order of the learned 
Oivil Judge of Rai Bareli made under 
U. XLI, r. 19 of the Code of Civil Proce- 
dure refusing tore-admit an appeal dis- 
missed: fordefault. The appeal was dis- 
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missed for default of appellant on April 4, 
1936. An application purporting to be 
made under ©. XLI r. 19, Civil Procedure 
Code, was made on May 1s, 1936, clearly 
beyond 30 days of theorder of dismissal. 
The learned Civil Judge dismissed the 
application on the ground of its being 
barred by limitation under Art. 168 of 
the Indian Limitation Act. It has been 
contended in appeal that apart from the 
provisions of O. XLI, r. 19 of the Code 
of Civil Procedure, the Court had inherent 
jurisdiction to set aside the order of dis- 
missal unders.151 of the Code of Civil 
Procedure. It has further been argued that 
as the appellant did not discover that the 
appeal had been dismissed until after 
the expiration of 30 days from the date of 
dismissal, he should be allowed to invoke 
the aid of s. 151. The argument proceeded 
that Art. 168 would not apply to the 
case if the application for re-admission 
is treated as one under s. 151 of the Code 
of Civil Procedure. Reliance has been 
placed onthe decision of the Bombay 
High Court in Sonu Bai v. Shivaji Rao, 
1.L.R. 45 Bom. 648 (1), In this case 
the learned Judges dealing witha pre- 
liminary objection about a similar ap- 
plication being barred by limitation under 
Art. 168 of the Indian Limitation Act ob- 


served as follows :— Ea l 

I am of opinion that the preliminary objection 
would be good if the powers of the Court to re- 
admit the appeal were confined only to r. 19 of 
O.XLI and I would be bound to give effect to it. 
But if r. 19 does not exhaust the powers of the 
Court to re-admit an appeal or an application 
dismissed for default, and if itis open to the Court 
to deal with these applications unders 15l of the 
Code and to make an order to that effect for the ends 
ofjustice or to prevent abuse of the process of the 
Court the preliminary objection cannot succeed as 
the period of limitation will have no application 
to the exercise ofsuch power. l 

With all respect we cannot agree with 
the-observations quoted above relating to 
limitation- The learned Judges have- given 
no reasons in support of their opinion. 

Article 168 is as follows :— 

“168. For the admission of Thirty The date of 
an appeal dismissed for days. the dismis- 
want of prosecution’. sal, 

_It appears to usthat the words used 
in the first “column are quite general 
and must cover all applications for the re- 
admission of an appeal dismissed for want 
of prosecution. Assuming that such an 
application could be made under s. 151, 
we can see nothing inthe termsof the 
Article to exclude an application made 


D 45 B 648; 60 Ind, Cas, 919; AI R 1921 Bom. 20; 
23 Bom. L R 110. 
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unders. 151 for the readmission of an 
appeal dismissed for want of prosecution 
from the operation of the Article, It 
should be noted that under Art. 169 the 
period of limitation for the re-hearing of an 
appeal heard ex parte is 30 days from the 
date of the decree in appeal or where 
notice of the appeal was not duly served 
when the applicant has knowledge of the 
decree. Thusit is clear that whereas in 
the case of the appellant limitation runs 
from the date of the dismissal, in the case 
of the respondent limitation may be reckon- 
ed from the date of his knowledge of the 
decree, if notice of theappeal was not duly 
served on him. Tre object of the appellant 
is to obtain a benefit which has not been 
allowed to the appellant, but has been 
allowed only to the respondent. We are 
clearly of opinion that the appellant can- 
not escape the operation of Art. 168 even 
if the application could lie under s. 151 of 
the Code of Civil Procedure. We are sup- 
ported inthis view by the decisions of 
the Madras High Court in Krishna Swamy 
Naidu v.Chendgalraya, 1. L. R. 47 Mad. 171 
(2) and of the Lahore High Court in 
Bissa Mal v. Kesar Singh, 1 Lah. 363 
(3). In both these cases it was held that 
a person in the position of the appellant 
could not be allowed to evade the pro- 
visions of Art. 168 of the Limitation Act. 
It was further held that the provisions of 
O. XLI, rr. 17 and 19 are exhaustive in 
respect of dismissal for default of ap- 
pearance in appeals and the setting aside 
of such dismissal and that the Court can- 
not actin such case under s.151 of the 
Code of Civil Procedure or otherwise under 
its inherent powers. In the view which 
we have taken of the question of limitation 
it is unnecessary for us to commit ourselves 
definitely in the present case tothe pro- 
position thats.151 has no application to 
such cases. We accordingly agree with 
the lower Court’s opinion that the appel- 
lant’s application was barred by limitation 
and dismiss the appeal with costs. 


D. Appeal dismissed. 


(2) 47 M171; 76 Ind. Oas. 836; AIR 1924 Mad. 114; 
45M L J 813; 18 L W 870; 33 M L T 207. 

(3) 1 Lah. 363; 58 Ind. Cas. 789; A I R 1920 L ah. 309; 
2 Lah, LJ 249, l 
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MADRAS HIGH COURT l 
Second Civil Appeal No. 91 of 1935 . 
November 23, 1936 
VARADAOHARIAR J. 
FILIX JOSEPH SARPRASADAM 
AND oTHERS—~ DerenDANTS—A PPRLLANTS 


i versus 
P. Ru. Sr. SUBRAMANIA CHETTIAR 


—PLAINTIFF— RESPONDENT 
Succession Act (XXXIX of 1925), ss. 319, 323— 
Pro-note executed by executor—Creditor, if can 
have direct recourse against estate—S. 321, if dec- 
lares charge on estate— Relief against right to in- 

demnity of executor— When can be granted. 
Ordinarily a creditor who lends money on a 
promissory note executed by an executor ig not en- 
titled to direct recourse against the testator's es- 


tate. 
The purpose of ss. 319 to 323 ofthe Succession 
Act, is not the -regulation ‘of the rights of 


creditors against the estate of the testator but the 
regulation of claims of priorities inter se among 
various kinds of creditors. The provisions assume 
that a certain fund is available in the hands of the 
executor and then proceed to lay down in what 
order of priority that fund ought to be disbursed. 
It will be a misreading of s. 32] to hold that it 
declares a charge on the estate as between the 
oe and those interested in the estate. [p. 159, 
col. 1. 

Where relief isto be granted on the footing of 
the creditor's right to avail bimself of the right of 
indemnity which the executor will be entitled to 
from the estate, this ground must be expressly stat- 
ed in the plaint. 


§. C. A. against the decree of the District 
Court of Trichinopoly in Appeal Suit No. 1 
of 1934, preferred against the decree of the 
Court of the District Munsif (Principal) of 
uae aod in Original Suit No. 408 of 
1932. 

Mr. A. V. Narayana Sawmi Ayyar, for the 
Appellants. 

Mr. K. S. Desikan, for the Respondents. 

Judgment.—Lhis second appeal arises 
oul of a suit on a promissory note. The 
promissory note was executed by the 4th 
and 5th defendants, the 4th defendant being 
the mother of defendants Nos. 1 to 3 and 
the 5th defendant their grandmother. The 
body of the note also mentions defendants 
Nos. 1, 2 and 3 who were all minors at the 
time as Parties to the note and the 4th defend- 
ant signed it on her own behalf and on behalf 
of the3 minors. I may add that the 4th de- 
fendant had been appointed executrix of her 
motnoer-in-law's will whereby the mother-in- 
law had bequeathed substantial properties 


to her grandchildren’ the present 1 -to 3: 


defendants. Exhibit A accordingly recites 
that the 4th defendant joined in the note in 
the capacity of “guardian and mother of 
and executrix for Nos. 1 to 3”. The purpose 
of the loan is stated to be “to meet the 
Court expenses of getting the probate 
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through Court of the will in favour of the 
said minors and to meet the expenses of the 
family”. : 

The plaintiff prayed for a decree direct- 
ing defendants Nos. 4 and 5 to pay the 
amount due under the promissory note both 
personally and from out of the estate of the 
deceased grandmother of defendants Nos. 1 
to 3 which the 4th defendant was managing 
as executrix. The th defendant remained 
ex parte throughout. The 4th defendant 
wasex parte upto alate stage in the trial 
and then appeared by a Vakil and sought 
to rrise a contention that she had received 
no consideration under the promissory note 
and accordingly there should be no decree 
against her. Defendants Nos. 1 to3 raised 
the contention that as their father was 
alive, the mother was not their guardian, 
that the note was, therefore, not binding 
upon them, that infact there was no con- 
sideration for the note and that even if 
money had been borrowed by the 4th 
defendant and the 5th defendant under the 
note, it could not be held to be binding upon 
the properties bequeated to them under 
their grandmother's will because it was only 
a promissory note loan to defendants Nos. 4 
and 5 on which the creditor was not entitled 
to direct recourse against the estate of the 
textatrix. 

The first was raised in rather vague terms 
viz., whether the suit pro-note was true, Valid 
and binding on defendants Nos. 1lto3. It 
was rightly held by the District Munsif that 
the 4th defendant wads not the guardian of 
defendants Nos. 1 to 3 and these defendants 
eculd not accordingly be held to be parties® 
to the promissory note. On the question of 
consideration, the District Munsif held 
against defendants Nos. 4 and 95 and 
granted a personal decree against them; but 
as regards the claim against the estate in 
the hands of the 4th defendant as executrix, 
the District Munsif followed the decision in 
Ammalu Ammal v. Namagirt Ammal (1), 
Chidambaram Pillai v. Veerappa Chettiar 
(2), and Manindra Chandra Nandy v. 
Sudir Krishna Banerjee (3), and declined 
to. grant a decree. He added that though 
the plaintiff might be entitled to be 
subrogated tothe 4th defendant's rights of 
indemnity, if any, from the estate, the plaint 
had not framed on those lines. 


(1) 33 M LJ 631; 43 Ind. Cas. 760; 22 M L T 391; 
6 L W 722: (1918) M W N 110; AI R 1918 Mad, 300. 

(2) 6 L W 640; 43 Ind. Oas. 865; (1917) M WN 744; 
22 M L T 380; A IR 1919 Mad. 993. 

(3) 59 O 216; 136 Ind. Cas. 893; A I R 1932 Oal, 182; 
53 O L J 589; 35 OWN 850; Ind. Rui. (1932) Cal. 
245. 
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On appeal the learnad District Judge con- 
firmed the finding of the Court below as to 
the factum of consideration. He also held 
that the loan was borroxed for purposes 
binding on the esiate obtained by the minors 
under the will of their grandmotner, because 
according to the evidence he thought if must 
have been borrowed for expenses of the 
probate proceedings. He then referred to 
s. 321 of the Succession Act and construed 
it as declaring a charge in favour of the 
creditor wh» lends money to an executor 
for probate expenses. He accordingly 
passed a decree awarding to the plaintiff a 
charge upon the estate of the deceased 
testatrix in the hands ofthe tth defendant 
the executrix. Hence this appeal by defend- 
ants Nos. 1 to 3. 

Before me the learned Counsel fur the 
appellants raised various questions, some 
of them questions of fact. At one time It 
seemed to me that there might be some 
ground for a suspicion that the suit pro-note 
might have been brought about by the 
husband of the 4th defendant for an 
amount due from himself under a prior 
decree in favour of the plaintiff. Indeed 
the written statement had gone to the 
length of suggesting that ata time when 
the 4th defendant's husband was about to 
be arrested, the suit promissory note must 
have been brought into existence in sub- 


stitution of his liability. It is regrettable ` 


that without an examination of the records 
of the suit in which the decree against the 
Ath defendant's husband had been passed, a 
suggestion of that kind should have been 
«made. An examination of the records 
relating to that suit has now shown that at 
or about this time there was in fact no 
application for the arrest of the 4tn defend- 
ant’s husband at all. That makes one very 
reluctant to attach any weight to the 
testimony of the 4th defendant. On the 
question of fact I see no reason to decline 
to accept the finding of the learned District 
Judge that money had been borrowed under 
Ex. A, as stated in the document. 

As regards the purpose of the loan, Mr. 
Narayanasawmy Ayyar laid some stress on 
the fact that Ex. A itself recites that the 
money was borrowed not merely for probate 
expenses but also for the expenses of the 
family, and he argued that evens. 32] on 
which the learned District Judge relied 
would not apply to so much of the money 
as might have been applied to domestic 
expenses. In the view that I take of 
s. 321 it is not necessary for me to deal with 
this contention; but I must, however, remark 
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that if really the money had been,borrowed: 
under Ex. A as held by the learned 
District Judge, the persons who could have 
placed information before the Court as to 
the portion thereof spent for purposes other 
than probate expenses arethe 4th and Sth 
defendants and the father of defendants 
Nos. 1 to 3. If the 4th defendant chooses 
to speak a falsehood and the other people 
do not choos; to come forward to give 
evidence, [ do not think the appellants 
can rely merely upon the doctrine of onus 
and say that the plaintiff has not discharged 
the onus lying upon him. [, therefore, deal 
with the case on the footing that as found 
by the learned District Judge money had 
been borrowed on tue representation that 
it was required for expenses in connection 
with the probate proceedings. But I regret 
to hold that even on that state of facts, it 
is not possible to give the plaintiff a decree 
against the-interests derived by the minors 
under their grandmother's will. 

Here again, E must notice technical objec- 
tion raised by the appellants’ to Counsel, 
viz., that the 4th defendant had not been 
impleaded in the appeal to the District 
Court not the other beneficiaries under the 
will. These are no doubt curious omissions, 
but if I was otherwise prepared to uphold 
the plaintiff's claim, I should have even 
been prepared to take the necessary steps 
to implead the 4th defendant at least before 
mesc as to represent the estate. It was 
apparently thought in the lower Court -that 
as it was defendants Nos. 1 to 3 who took 
the objection that the plaintiff was not 
entitled toa decree against their interests 
under their grandmother's will, it was 
sutficient to obtain a decree in the Appellate 
Court against them and hence they alone 
were impleaded as partiesto the appeal in 
the lower Appellate Court. 

Coming now tothe main contention that 
a creditor who lends money on a promissory 
note executed by an executor is not entitled 
to direct recourse against the testator’s 
estate, there can be very little doubt that 
that is the ordinary rule. It is sufficient to 
refer to the decisions already mentioned 
as relied on by the trial Cours. The same 
reasoning has been adopted by a Single 
Judge of the Rangoon High Court in 
Mahant Singh v. U Aye (4). The learned 
District Judge was apparently prepared to 
follow the same rule but for the interpreta- 
tion that he placed upon s. 321 of the 
Succession Act. No case’ has been brought 


(4) 14 R 336; 166 Ind. Cas. 247; A I R1936 Rang. 
514; 9 R Rang. 243. 
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to mynotice in which s. 321 has been con- 
etraed in ethe way the learned District 
Judge has done. Nor has any decision ‘of 
the English Courts been shown where 
moneys borrowed by an executor for items of 
the kind referred toin s. 319 or s. 320 have 
been held directly recoverable from the 
estate of the deceased. On the other hand 
Mr. Narayanaswami Ayyar contended with 
some justification that the decision in Corner 
v. Shew (5) so far as.it relates to moneys 
borrowed by the executor for funeral 
expenses andthe way that that case has 
been referred to in Fashall v. Fashall (6) 
support the contrary conclusion. A read- 
ing of ss. 319 to 323 of the Succession Act 
will show that the purpose of these provi- 
sions is not the regulation of the rights of 
creditors: against the estate of the testator 
but the regulation of claims of priorities 
inter se among various kinds of creditors. 
The provisions assume that a certain fund 
is available in the hands of the executor 
and then proceed to lay down in what order 
of priority that fund ought to be disbursed. 
Section 319 starts with laying down the duty 
of the executorto collect the assets due to 
the deceased; Sections 320, 321 and 322 
provide what payments should be made out 
of such assets in the first instance and s, 323 
winds up with the provision that save as 
aforesaid no creditor shall have right of 
priority over another. It seems to me it 
will be a misreading of s. 321 to hold that it 
declares a charge on the estate as between 
the lender and those interested in the estate. 
In this view I must hold that the view taken 
by the learned District Judge that s. 321 
justifies a different treatment of this case 
from the decisi: ns already referred to is not 
correct. a 

As the plaintiff's suit must fail on the 
above ground, itis unnecessary to consider 
the objections raised by Mr. Narayana- 
swami Iyer as to the rate of interest provid- 
ed for in Ex. A and allowed by the Courts 
below without any discussion as to whether 
borrowing atsuch a high rate was neces- 
sary or justified. Nore is it necessary for 
me to deal with his argument that in the 
circumstances of the case, the lower OCourt 
should have directed the costs of the appel- 
lants before it, even if he was entitled toa 
decree, to come out of the estate and not to 
be paid by the present appellants personal- 
ly. Seeing that two atleast of the present 


(5) (1838) 150 E R 1179; 3 M&W 350;7 Ld (ws) 

Ex. 105; 1 Jur. $48; 6 Dowl P C 584; 49 R R 632. 

wd (1872) 7 On. 123; 41 L J Oh. 146; 25 L T 685; 20 
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appellants are minors, if is not unlikely, asg 
Mr. Narayanswamy Ayyar suggests that the 
learned District Judge himself did not 
intend to give a personal decree but it is 
unnecessary for me to say more about jt. 

On behalf of the respondent Mr. Desikan 
asks that his clients may at least be allowed 
the benefit of the indemnity to which ac- 
cording to the cases, the executrix wil] be 
entitled from the estate if itis shown that 
inoney had been applied for purposes neceg- 
sary for or beneficial to the estate. Whether 
the pleadings justify the consideration of 
this question has often been the subject 
of ditference of opinion. Even putting a 
very liberal construction on the plaint in 
the present case, I am sorry to find that 
this aspect of the matter never seems to 


-have occurred to the plaintiff's advisers. 


Even after the appellants had taken the 
objection that the plaintiff was not entitled 
to a decree against the estate and even ata 
time when the plaintiff did apply for some 
amendment ofthe plaint he did not think 
fit to ask for alternative reliefon the foot- 
lug of his right to avail himself of the right 
of indemity. Whether such aright can be 
availed of by him in other appropriate 
proceedings it is not forme to say I regret 
tosay thatlam unable to allow this suit 
to be converted into one in which that claim 
me made. 

The result is that the second appeal m: 
be allowed and the decree wien fel 
Court restored. On the question of Costs, 
L am not prepared to allow the appellants 
to take shelter under the usual suggestion 
that the onus was on the plaintiff and that 
they were at liberty to put forward any 

The 
suggestion that the promissory note was 
taken under a kind of duress against the 
appellant's father was absolutely uncalled 
for. I, however, do not wish to interfere 
with the first Court’s direction as to costs: 
but [I propose to direct that both in the 
lower Appellate Court and in this Oourt 
the parties should bear their respective 
costs. 

A.D. Leave granted. 


aaa a 


NAGPUR HIGH COURT 
Second Civil Appeal No. 219 of 1933 
January 6, 1937 
GRUER, J. 
MANIRAMLALA—PLAINTIFF—APPELLANT 
versus 
Musammat CHATTIBAI—Rusponpenr 
Civil Procedure Code (Act V of 1908), O. XII, r.l 
—Suit for damages for malicious prosecution— 


160 
-Decree of trial Court awarding damages reversed in 
appeal-—Second appeal—Death of respondent after 
filing of second appeal—Appeal, if abates—~—Right 
to sue, if survives ` 

An action for damages for malicious prosecution 
is a personal one and ifthe defendant dies during 
the course of the original trial, the cese will abate. 
If, in the first Court, the result was a dismissal 
of the suit, the plaintiff in appealing against it is 
- only seeking to enforce the very claim which he 
unsuccessiully sought to enforce in the suit. The 
appeal, therefore, partakes of the character of the 
suit and the ‘right to sue’ will not survive on the 
death of either party. This principle applies also 
to a dismissal of the suit in appeal. 

(Oase-law referred to. | 

S. C. A. from the appellate decree of the 
Court of ‘the Additional District Judge, 
Bhandara, dated January 31, 1933, in Civil 
Appeal No. 112 of 1931, reversing the decree 
of the Court of the Ist Subordinate Judge, 
Second Class, Gondia, dated November 12, 
1931, in Civil Suit No. 150 of 1931. 

Messrs. M. B. Kinkhede, R. B. and A. R. 
Kulkarni, for the Appellant. 

Mr. R. M. Bhagade, for the Respondents. 
- Order.—A. preliminary objection has 
been taken by the respondents that no 
appeal lies. The plaintiff-appellant sued 
the defendant Laxminarayan for Rs. 1,000 
as damagee for malicious prosecution. The 
trial Court awarded him Rs. 400 and certain 
costs. in appeal the decree was reversed, 
and plaintiff's suit was dismissed with costs 
in both Courts. After plaintiff appellant 
had lodged a second appeal the respondent 
died, and an ex parte order was made 
‘that his legal representatives should be 
brought on the record. It is they who take 
the present objection, saying that the right 
to sue does not survive, and that the appeal 
abated on the death of Laxminarayan. 

It is clear law that an action for defama- 
tion is a personal one, and if the defendant 
had died during the course of the original 
trial, the case would undoubtedly have 
“abated. The question is whether this 
general principle is inapplicable because 
of the fact that the litigation reached the 
stage of decision in two Courts. The matter 
undoubtedly transit in rem judicatam, but 
the first decree has been wiped out by the 
appellate decree which grants no relief to 
the present appellant and imposes no lia- 
bility on him except for payment of costs. 
There is good authority for holding that 
when a decree has been passed in favour 
of a party in such a personal suit, he is 
entitled to execute it against the estate of 
the defendant who may subsequently die, 
and also that if a decree has been passed 
against a party he is not precluded frum 
appealiug because of the death of his 
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opponent. But there is also authority fo 
distinguishing such cases frometlfe presen 
in which the appellant is practically in thi 
position in which he was before he starte< 
the litigation so far as his claim is con 
cerned. In such a case there seems ni 
valid reason why the litigation should no 
rest. , 

. Respondents’ learned Counsel relies ol 
Josiam Tiruvengadachariar v. Swami Iyen 
gar (1), which was certainly in his favour 
It was therein held thatif an action fail 
what is incidental fails also, and that the 
appeal could not survive for the mere pur 
pose of getting rid of the direction as t 
costs. This case was followed in Sakla 
v. Bala (2). There are recent cases of the 
Nagpur Judicial Commissioner's Court deal 
ing with actio personalis: Gulabgir v 
Nathmal (3) and Gulabrao v. Jagannath (4) 
in which the principle is upheld that ar 
appeal filed by the defendant from a decree 
in a suit for malicious prosecution doe: 
not abate on the plaintiff's death after the 
decree. Those were cases in which the 
defendant was clearly. entitled to get ric 
of the decree against him, and were no 
like the present where the appellant’s sui 
stood dismissed. In this latter case it wa: 
recognized that the right to file a cross 
objection by the plaintiff did not survive tc 
his legal representative after his death. 

On the other hand appellant's learnec 
Oounsel refers me to Lachmi Narain Mar. 
wart v. Balmukand Marwari (5), Kakhpat 
Koer v. Daulat Singh (6), Perumal Pillai 
v. Perumal Chetty (7) and Balasubramania 
Mudaliyar v. Marian Rodrigues (8). Al 
these were cases in which a positive decree 
had been passed, and none of these is on 
all fours with the ‘present. The poiut has 
been adverted to by Mulla at page 852 oj 
his Civil Procedure Code, 10th edition. He 

(1) 34 M 76; 5 Ind. Cas, 937; 7 M L T 195; (1910) M 
W N 543; 20M L J 760. 

(2) 2 R 91; 80 Ind. Cas, 744; A I R 1924 Rang. 217; 
3 Bur. L I 30. 

(3) 27 N L R 327; 137 Ind. Oas. 33; A I R 1932 Nag, 
23; Ind. kul. (1932) Nag. 53, ; 

(4) 30 N L R 186; 149 Ind. Cas. 1079;6 R N 260; 
A IR 193: Nag 119. ` ei 

(5) 4 Pat. 61; 81 Ind. Oas. 747; A I R 1924 PO 193; 
35M LT 143;47M L J 441; 20 L W 491; (1924) M W 
N 707; 10 0.& A L R 1033, 5P L T 623; 2 A LJ 
990; 28 Bom. L R 1129; 400 L J 439; 5LIA 321:LR 
5 AP C171; 29C W N 391; 1 O W N 629 (P O). 

(6) 2 Luck. 464; 101 Ind. Oas, 174; 4 O W N 235; A 
IR 1927 Oudh 156. 


(7) 51 M 701; 112 Ind. Cas. 116; (1928) M W N 43}; 
eae W 164; A I R 1928 Mad. 914; 55 M LJ 253 
i > 


(8) 67 M L J 146; 153 Ind. Cas. 535; 40 L W 108; A 
I R1934 “Mad. 507; (1934) M W N 708; 67 M 951; T'R 
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remarks? , 

“If after damages are awarded against a defendant, 
the plaintiff appeals for enhanced damages and dies 
pending the appeal, the appeal abates, for the 
plaintifi's claim in the appeal is to enforce the 
original right to sue: Bhim Sain v. Muhammad Ali 
(9). It follows that if the plaintiff’s suit is dismiss- 
ed, and the plaintiff has appealed from the decree, 
and either party dies pending the appeal, the 
appeal will abate: Gopal v. Ramchandra (10) at 
page 601* Sakyahani v. Bhavani (11).” 
Similarly in Chitaley and Rao’s Civil Pro- 
cedure Code, second edition, page 2094, 
under O. XXII, r. 1, it ig remarked: 

“If, in the first Court, the result was a dismissal 
of the suit, the plaintiff, in appealing aguinst it is 
only seeking to enforce the very claim which he 
unsuccessfully sought to enforce in the suit. The 
appeal, therefore, partakes of the character of the 
sult and the ‘right to sue’ will not survive on the 
death of either party.” 

I agree with these remarks, which would 
apply to a dismissal of the suit in appeal. 
It is, further, remarked cn. the authority 
of Josiam Tiruvengadachariar v. Swami 
Iyengar (1) loc. cit. that the appeal cannot 
be continued even in respect of costs or 
other relief which are merely incidental to 
the main relief, 

I, accordingly, uphold the contention of 
the respondent and dismiss this appeal on 
the ground that it has abated. As the point 
was purely legal and an arguable one, I 
pass no order as to costs of the present 
appeal. Costs hitherto to be borne as direc- 
téd by the lower Appellate Court. 

N. Appeal dismissed. 


(3) I1 Lah. 1; 120 Ind. Oas. 9; A I R 1929 Lah. 807; 


Ind. Rul, (1929) Lah. 953; 31 P L R 134. 
-(10) 26 B 597 at p. 601. 
, (11) 27 M 588. 
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:- NAGPUR HIGH COURT 
Civil Revision Application No. 183 of 1936 
5 October 13, 1936 
l POLLOCK, J. 
SUKA AND OTHKRS— Å PPLIOANTS 
vETSUS 
-RAMOHANDRA SHANKAR MAHAR 


AND OTHERS—OPPOsITE PARTY ; 
Provincial Insolvency Act (V of 1920), s. 44 (2) 
— Absolute discharge, whether releases insolvent 
from all debts under Act~Whether frees all his 
property. i 
Under s. 44 (2) of the Provincial Insolvency Act, 
an order of discharge shall release the insolvent. 
from all debts provable under the Act. There is 
* no provision that property which is vested in the 
Insolvency Court should re-vestin the insolvent on 
the passing of the order of absolute discharge and 
it was never contemplated that an insolvent should 
get an order of absolute discharge and yet retain: 
part of his property. Section 44 (2) means -that 
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the order of discharge frees the insolvent from 
liability for all debts provable under the Act but 
does not free his property from such liability. 
Itis the principle of the Act that the creditors 
are entitled to look only to those assets which 
vested in the Court by reason of the adjudication 
and their claims are transferred from one fund to 
another. The property that vested in the Court 
would still be liable for his debts though the 
insolvent himself is no longer liable. Arjun Das 
v. Marchia Telini (1), relied on. 


C. Rev. App.-of the order of the Court of 
the District Judge, Nagpur, dated January 
20, 1936, in M. F. No. 77 of 1935. 

Mr. H.-N. Gokhale, for the Applicant. 

Mr. B. R. Mandlekar, for the Opposite 
Party.. 

Order.—The insolvents were adjudged 
insolvent on their own petition, and on 
June 23, 1933, they were granted an order 
of absolute discharge. In the insolvency 
petition in the list of property possessed 
by the petitioners three houses were men- 
tioned, and under s. 28 (2) of the Pro- 
vincial Insolvency Act, these houses vested 
in the insolvency Court. These houses were 
never sold as the creditors neglected to 
take steps to get them sold. On May 2, 
1935, nearly two years after the order of 
absolute discharge had been passed, a 
creditor applied to the Insolvency Court 


-to have these houses sold. That applica- 


tion has been allowed. 

~ Under s. 44 (2) of the Act an order of 
discharge shall release the insolvent from 
all debts provable under the Act. The- 
learned Judge has stated that this sub- 
section -does not apply but he has given. 
no reasons for saying so. The position 
has, I think, been correctly explained, if I 
may-say so with due respect, by Mitter, J. 
in Arjun Das v. Marchia Telini (1). There. 
is no provision that property which is 
vested in the Insolvency Court should re-vest 
in the insolvent onthe passing of the order 
of absolute discharge and 1 do not think 
that it was ever contemplated that an 
insolvent should get an order of absolute dis- 
charge and yet retain part of his property.’ 
Section 44 (2) is explained by, Mitter, Jd. 
as meaning that the order of discharge 
frees the insolvent from liability for all 
debts. provable under the Act but dces not 
free his property from such liability. It 
isthe principle of the Act that the creditors 
are entitled to look only to those assets 
which vested in the Court by reason of 
the adjudication and their claims are 
transferred from one fuud to another. 


i (1) AIR 1936-Cal, 434; 166 Ind. Cas. 886,9R O 
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The property then vested in the Court 
and this proparty would still be liable 
for his debts though the insolvent himself 
16 no longer liable. On that principle 
the application of the creditor was righly 
allowed. l 
It has been argued that the creditors 
were guilty of laches in not applying 
eariler and that the application ought to 
have been dismissed on that ground. It 
has been conceded that. there is no 
question of limitation involved, and it does 
not appear to me that the Insolvency Court 
had any discretion to refuse to sell the 
property that had vested in it. 
e application for revision is, there- 
aie eed with costs. Counsel's fee 
s. 10. l 


D. Revision dismissed. 
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RANGNEKAR, AG. CO. J. AND TYABJI, J. 
BOMBAY NAMDEO CO-OPERATIVE 
AGENCY, Lrp.— APPELLANT 
VETSS 
VIRDHAVAL—Rauspronngnt 

Bombay Court of Wards Act (I of 1905), ss. 4, 5, 
10 (1), 37-—-Temporary custody— Pecuniary liability 
ancurred by disqualified landholder after such cus- 
tody and before assumption of superintendence— 
Whether falls within prohibition of s. 37—Interpre- 
tation of Statutes—Intention—Statutes encroaching 
on rights of subjects—Strict construction, 

Under the Bombay Oourt of Wards Act, taking 
temporary custody isnot the same thing as assum- 
ing superintendence. The conditions necessary for 
the latfer are (1) disqualification under s. 5; (2) 
previous sanction of Government; (8) the actual 
assumption by the Oourt of Wards .or some declara- 
tion to that effect; (4) notification in the Govern- 
ment Gazette setting out the fact of assumption and 
_ the date of the sanction, When these conditions are 

fulfilled, then only the property of the landholder is 

deemed tobe under the superintendence of the 
Court of Wards. 

All that s.4 (1) provides is, that, after the Court 
of Wards has taken action in pursuance of the 
authority conferred upon it by the order of the 
District Court, it has forthwith to report the 
matter. to Government, and that Government 
may either ask him to continue to hold temporary 
custody of the property or may ask him to with- 
draw from it. The assumption of superintendence 
by the Court of Wards under s. 6 does not relate 
back to its previous custody by the Court of Wards 
or the order for it under s. 10 (1), but the property 
of the ward must be deemed to be under the super- 
intendence ofthe Court of Wards from the date 
haapa the TA of the Government was obtained, 

onsequéntily any pecuniary liability incurred by the 
disqualified landholder after ae ady but 
before actual assumption of superintendence by the 


Oourt of Wards does not ithi hin 
tion ine, 37, ot come within the prohibi 
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Every statute is tobe expounded according. to its 
express and manifest intention, andẹ 4ll cases 
within the mischief aimed atare, if the language 
permits, to be held to fall within its remedial in- 
fluence. The Sussex Peerage (1) and Fennel v. Riddler 
(2), referred to 

Statutes which encroach on the rights of the sub- 
ject whether as regards person or property are sub- 
ject toa strict construction in this sense, and it is 
a recognized rule that they should be interpreted if 
possible soas to respect such rights, Attorney- 
General v. Horner (3), referred to. 

F. C. A. against the decision of the Joint 
First Class Sub-Judge, Poona, in Suit 
No. 1522 of 1929. 

Messrs. G. N. Thakor and K. A. Padhye, 
for the Appellants. 

Mr. P. B. Shingne, for the Respondent. 

Rangnekar, Ag. C. J—The appellants 
brought a suit to recover Rs. 4,000 odd 
and interest thereon, on a promissory note 
executed by one Sardar Dabhade in favour 
of one Murlidhar on August 19, 1925, 
and assigned by the latter to them. 
The suit was brought against the Sardar 
by his guardian ad litem, the` Collector 
and Court of Wards, Poona. The main 
defence to the suit was that the Court of 
Wards had agesumed superintendence of 
the property of Sardar Dabhade on April 22, 
1925, and that under s. 37, Court of 
Wards Act (Bombay [of 1905) the Sardar 
was incompetent to enter into any con- 
tract involving pecuniary liability. It was 
contended on behalf of the plaintiffs that 
the Court of Wards assumed superinten-" 
dence on July 10, 1926, and not on April 22, 
1925, and that therefore the promissory note, 
having been executed prior to the assump- 
tion of the superintendence of the prop- 
erty of the Sardar by the Court of Wards 
was outside the prohibition of 8.37 of the 
Act. This contention was rejected by the. 
learned First Class Subordinate Judge, 
who held having 1egard to the documen- 
tary evidence tendered on behalf of the 
defendant, that the Court of Wards had 
assumed superintendence on April 22, 
1925. The plaintiffs now appeal from 
that decision. ‘The malerial facts are as 
follows: On April 9, 1925, the District 
Judge of Pcona on the application of the 
Collector of the district, passed an order 
under s. 10 (1) (a) of the Act for the 
temporary custcdy and protection of the 
property of the Sardar, as he was heavily 
involved in debis and was therefore unable 
to manage his property. The actual order 
was: 

“the Court of Wards may takeinto its possession 


the property of the said Sardar -...and assume 
its superintendence until further orders,” 


. As it would be seen hereafter the order 
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‘goes beyond the terms of s. 10 (1) (a). 
On April 11, this order was communicated 
to the Collector, and on the 13th the Ool- 
lector reported the same to the Commis- 
sioner, who under the Act is the Court of 
Wards. On April 22, the latter made the 
following order: 

“In accordance with the authority granted by 
the District Judge, Poona, on April 9, 1925, the 
Gourt of Wards, Central Division, hereby assumes 
the temporary management of the property of 
Shrimant Yeshwantrao Khanderao Dabhade in the 
Mawal Taluka of the Poona District, and autho- 
rises the Oollector of Poona to take stepa for the 
temporary custody and protection of that property 
ee s. 19 (2), Bombay Oourt of Wards Act, I of 


This order apparently was made under 
the terms of s. 19 of the Act which en- 
ables the Commissioner as the Court of 
Wards to delegate his powers to the Ool- 
lector or any other competent Subordinate 


Officer. A copy of this order was sent to 


the Collector apparently on the same day, 
and op April 23, 1925, the Collector in his 
turn sent it- to the mamlatdar for taking 
action in accordance with the order. On 


April 22, 1925, the Commissioner reported ` 


the order made by the District Judge to 
Government. On August 24, 1925, the Dis- 
trict Judge made another order certifying 
that the Sardar was a landholder untitted 
to manage his own property by reason of 


his improvidence and extravagant habits. 


This order, it is clear, was made by the 
District Court under s, 5 of the Act. The 
order was reported to the Commissioner on 
August 31, 1925, by the Collector, and the 
Commissioner in his turn, communicated 
the same to Government and requested 
Government for their sanction to the as- 
sumption of the superintendence of the 
property of the Sardar by the Court of 
Wards. Accordingly on July 10, 1926, a 
resolution was passed by the Government 
according sanction to the assumption by 


the Court of Wards of the superintendence - 


of the property of the Sardar upon which 
the VUourt of Wards assumed superinten- 
dence of the property. of the Sardar on 
July 16, 1926, and a nolification to that 
effect was published in the Bombay Govern- 
ment Gazette, dated July 22, 1926, as 
réquired by the provisions of s. 13 of 
the Act. It is not clear from the record 
whether the Government Gazette, proving 
that the Court of Wards had assumed 
superintendence of the property of the 
Sardar, was tendered in evidence, and as 


we felt some doubt on the point, we called - 


for the original which the learned Govern- 
ment Pleader was good enough to produce 


* 
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this morning. Itis clear that the burden . 
of proving that the Court of Wards had 
assumed superintendence of the property 
of a disqualitied landholdev, is on those who - 
set up that case, aud they have to prove 
Strictly that the notification as regards 
the assumption of the superintendence 
was Published in the Government Gazette. 
As, however, the original Government 
Gazette is now produced, the point need 
not be pursued further. 

These then being the material facts, the 
question is on what date the Court of Wards 
assumed superintendence of the property 
of the Sardar. The learned Judge held 
that the Gourt of Wards “assumed tem- 
porary superintendence on April 22, 1925," - 
after the District Court had authorized it 
to do so and that as subsequently the . 
Government had sanctioned the assumption _ 
of the superintendence by the Court of 
Wards, the Sardar became a Government . 
ward.on April 22, 1925. With all respect to 
the learned Judge, I am unable to accept . 


‘his conclusion or the reasoning on which 


he has come to this conclusion, nor has 
the whole of that reasoning been supported 
before us by the learned Government 
He, however, argues that the 
scheme of the Act provides for two separate 
methods by which a Court of Wards can 
assume superintendence of the property of 
a disqualitied person. The first method 


‘is under s. 4, sub-s. (l) and the second 


is ‘under s. 10, sub-s. (1). He further 
says that on the information of the man 
on the spot, that is the Collector, it is only 
tne District Court which can be moved in 
regard to all persons mentioned in sg. 5, 
except in the case of a minor, and it is 
not necessary in such cases where the 
District Court is moved to obtain the pre- 
vious sanction of Government, and that 


` such previous sanction is only necessary 


in cases which fall under s. 4, sub-s. (1). 
The learned Government Pleader is not 
strictly right in saying that in all cases 
under’ 8.-0, excepting tue case of a minor, 
the declaration of the Court is all that 
matters. There is one, More case in which 
also the interference: of the Disirict Court 
as such on the application of the Collector 
is not necessary and tuat refers to tne 
case of a person wno has been adjudged 
by a competent Oivil Court to be of unsound 
mind. Ít is, therefore, necessary to consider 
the relevant sections of the Act, and the 
scheme appearing therefrom. 

‘Section 4 provides ‘that the Court of 
Wards, which under s.3 was the Oommis- 
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Sioner, may, with the previous sanction of 
the Governor in Council, assume the 
Buperintehdence of the property of any 
landholder holding lands within the local 
limits of its jurisdiction who is disqualified 
to manage his own property. “Landholder” 
is defined in s. 2 (b) and thereis no dispute 
in this ease that the Sardar was a land- 
holder within the meaning of the Act. It 
follows from the terms of this section that 
unless there is alandholder as defined by 
s. 2 (b), and unless such landholder is dis- 
qualified to manage his own property, the 
section does not come into operation. The 
next section is s. 5 which is in these terms: 
“The following landholders shall for the 
purpose of s. 4 be deemed to be disqualifi- 
ed to manage their property”. Then it 
enumerates such persons. Among them 
are (c) persons declared by the District 
Court, on the application of the Collector, 
and after suck judicial inquiry, as it thinks 
necessary, to be incapable of managing, 
or unfitted to manage thier own property 
owing to(z) any physical or mental defect 
or infirmity, or (ii) such habits as cause, 
or are likely to cause injury to their prop- 
erty or to the well-being of their inferior 
holder. I have no difficulty therefore in 
rejecting the learned Government Pleader’s 
argument that s. 5 applies to a class of 
landholders whose property may be taken 
under the superintendence by the Court 
of Wards on the action of the District 
Court, different from the class of land- 
holders falling within s. 4 of the Act. 
In my opinion s. 4 must be read with s. 5, 
and unless the latter section is complied 
with, no action is possible under s. 4. Then 
comes s. 10, and itis in these terms: 

“(1) Whenever the Collector receives information 
that any landholder w 18, OF should be, 
disqualified under sub-s. (1), s. 5, or that any 
landholder......... has died and that his heir is, 
or should be, so disqualified, he may apply to the 
District Oourt and the District Court may autho- 
rize the Court of Wards to (a) take such steps and 
make such order for the temporary custody and 
protection of the property as the Court of Wards 
‘thinks fit; and (b) where the landholder 
or heir is a minor, diiect that the person (if 
any) having the custody .of the minor shall pro- 
place and time and before such person as the 
Court of Wards may appoint, and make such order 
for the temporary custody and protection of the 
minor as the Vourt of Wards thinks fit," 


Sub-section (2) provides that wheneve 
: : r 
the Court uf Wards is authorized to pro- 


ceed under sub-s. (1) it shall forthwith 
report 118 action for the information of the 
Governor 1n Council. 


Is is clear from this section that there 
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possible cases would arise: (1) that a land- 
holder as defined by s. 2 is disqualified 
under sub-s. (J), that is to say, he is 
already disqualitied prior to the Collector 
seeking intervention of the Court under 
this section; 2} that a landholder is to 
be disqualified under sub-s. (1) of s. 10; 
and (3) that the landhclder is dead and 
his heir is or should be disqualifed. The 
distinction between the first two cases is | 
that a landholder is already disqualified 
within the meaning of s. 5, and tke 
Collector thinks it necessary to move the 
District Court for an order under s. 10, or 
that the Collector proposes to apply to the 
District Court for an order under s. 5, but 
considers it necessary that before the Court 
of Wards assumes superintendence under 
s. 4 an order for the temporary custody. 
and protection cf the property should be 
obtained under s. 10. It is also possible 
that an application may seek both kinds 
of orders, one as to a declaration of dis- 
qualification, and the other as to temporary 
custody. In the present case it is clear 
that there were two separate orders. The 
one for temporary custody was made on 
April 9, 1925, and the other for a declara- 
tion of disqualification under s. 5 was made . 
on August 24, 1925 (vide Ex. 30). It is 
clear therefore from the terms of the order 
of April 9, 1925, that the District Court 
had no jurisdiction to authorize the Court 
of Wards to assume ‘‘superintendence”; nor 
had the Court of Wards after the receipt 
of the order any jurisdiction to make a- 
declaration that it had assumed tempo- 
rary superintendence of the estate ofthe- 
Sardar. The Collector is not bound -to 
act under s. i0. Obviously in cases where 
be thinks that there is immediate danger 
to the estate of a particular landholder 
and immediate intervention is necessary 
in the interest of the estate or a particular 
landholder cr his family, the Collector is 
empowered to act immediately as obviously 
some time must elapse before Government 
is moved, its sanction obtained and the 
Court of Wards assumes superintendence 
after such sanction. The point to note, 
however, is that there is no method pro- 
vided either for notifying the order for 
temporary custody und protection of the 
property, or Jor its publishing n any 
manner, nor are any means provided by 
which such temporary custody or even 
the management of the estate by the Court 
of Wards under an order made by the 
District Court under s. 10 wouid come to 
be published or brought to the notice of 
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the publie, and would put them on guard 


before they proceed to deal with the Par-' 


ticular landholder. 

On the other hand, as will appear pre- 
sently, the Act specifically provides -for 
proper and efficient publication of the 
declaration by the Court of Wards of its 
assumption of the superintendence, and 
this, in my opinion, is the most important 
factor which serves to distinguish the 
nature and importance of the two kinds of 
orders, viz., the mere custody of the prop- 
erty of a disqualified Jtandholder and 
the assumption of the superintendence of 
his property under s. 4 (1). It again is 

` important to notice that no sanction as 
such of the Governor in Council, which, 
according to the learned Government 
Pleader, is the ultimate authority in such 
Matters, is necessary before the Court 
of Wards assumes temporary custody of 
_ the property. All that the section pro- 
vides is, that, after the Court of Wards 
has taken action in pursuance of the autho- 
rity conferred upon it by the order of the 
District Court, it has forthwith to report 
the matter to Government, and it is clear 
the.Government may either ask him to 
continue to hold temporary custody of the 
, property or may ask him to withdraw 
from it. If it was intended that the 
assumption of the superintendence by the 
_ Court of Wards relates back to such tem- 
porary custody or the order for it, one 
. .would ordinarily expect the Legislature to 
‘say so. The next section iss, 13. Section 13, 
sub-s. (1), provides as follows: Whenever 
-the Court of Wards assumes the superin- 
. tendence of the property of any. land- 
. holder under this Act, the fact of such 
assumption, and the date on which it was 
Bancticned by the Governor in Council, 
shall be notified in the Bombay Govern- 
ment Gazette and in such other manner 
.a3 the Governor in Council may, by general 
or special order, direct. Sub-s. (2) is in 
these terms: On and with effect from the 
date of such sanction the whole of the 
property, movable and immovable, of such 
landholder, whether the existence of such 
. property is known to the Court of Wards 
. or not, shall be deemed to be under the 
_ superintendence of the Court of Wards. 
It is important to notice that the super- 
intendence under this sub-section begins 
not from the declaration made by the 
- Commissioner of the assumption of the 
superintendence of his property but from 
` the previous sanction given by the Governor 
in Council, which must precede. the actual 
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declaration ofthe assumption of the super- 
intendence by the Court of Wards. Then 
s. 14 which is not very relevant to the 
issue raised in the appeal, but which throws: 
some light on the point, provides that on 
the issue of a notification under s. 13, 
sub-s. (1), the Court of Wards is bound 
to publish in the Bombay Government 
Gazeite a notice inviting claims against 
the Government ward. Itis significant to 
notice that there is not a single section in 
the’ whole of the Act which provides for 
what is to be done after the temporary 
custody is assumed. There is no provision 
that any claims against the Government 
ward are to be invited after the Court of 
Wards has assumed temporary custody or 
temporary superintendence. 

` I have so far dealt with the material 
sections and the scheme appearing from 
them. The scheme then as I gather from 
the Act appears to be as follows: A land- 
holder defined by s. 2 has to be disquali- 
fied in the manner provided by s. 5. The 
Court of Wards then acts under s. 4. 
Obviously it may take time to move the 
Governor in Council to obtain the neces- 
sary sanction. The Oollector or the Com- 
missioner may consider it expedient to 
take immediate steps to take the property 
of a landholder who is disqualified: or 


‘about to be disqualified under their cus- 


tody, and sos. 10 provides for the requisite 
order to be obtained from the District Court. 
But taking temporary custody is not the 
same thing as assuming superintendence. 
The conditions necessary for the latter are: 
(1) disqualification under s. 5; (2) previous 
sanction of Government; (3) the actual 
assumption by the Court of Wards or some 
declaration to that effect; (4) notifica- 
tion in the Government Gazette setting 
out the fact of assumption and the date 
of the sanction. When these conditions 
are fulfilled, then only the property of the 
landholder is deemed to be under the 
superintendence of the Court of Wards 
ls. 13 (2)}. I now come to s. 37 which is 
the only other relevant section, but before 
doing so, I shall briefly refer to s. 40 
which has been apparently relied upon 
by the learned trial Judge. In his opinion 
that section seems to show that the Act 
contemplates two sets of wards. It is 
enough to state that the learned Govern- 
ment Pleader has not even referred to the 
section. Apart from that, all that the 
section says is that the Court of Wards 
may with the sanction of the Governor in 
Council -at any time withdraw its super- 
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Intendence. from the person or property or 
both of a Government ward, and shall do 
-80 if the District Court certifies that the 
disqualification is at an end. The reason 
‘for this distinclion seems to be that in 
-all cases of disqualified landholders the 
. Court of Wards may consider it inexpe- 
dient to continue the superintendence or 
unnecessary to do so, and then move Gov- 
ernment for sanction to withdraw from 
it, It is bound, however, to give up the 
_superintendence as soon as the authority 
which declared that there was a disqualifica- 
tion certifies that it is over and it is not 
necessary to continue the protection given 
to the disqualifed Jandholder by the Acs. 
I now come tos. 37. Section 37 merely 
provides that except withthe approval of 
the Court of Wards a Government ward 
‘shall be incompetent to transfer or create 
any charge on, or interest in his prop- 
erty, or to enter into any contract which 
“may involve him in pecuniary liability: 
and “Government ward” is defined in s. 2 
` which says that: 
* “Government ward shall mean any person of whose 
~ property, or of whose person and property, the 


- Court of Wards may, for the time being, have the 
_ superintendence under thie Act.” 


If the section applies, the decision of 

. the learned trial Judge is correct. In my 
opinion it does not apply as the promis- 

sory note in the suit was executed by the 

Sardar on August 19,1925. The sanction 
. for the assumption of the superinten- 
_dence by the Court of Wards was given 
by the Governor in Council on July 10, 

_ 1926, and therefore under sub-s. (2), s. 13 
the property of the Sardar must be deem- 

‘ed to be under. the superintendence of the 
Court of Wards from that date, and he 

. became a Government ward as and from 
‘that date. That being so, the promissory 
note does not fall within the prohibition 
imposed by s.37. The learned Government 

Pleader has relied upon some passages in 

Maxwell But I do not think that the 

present case falls within the observations in 

those passages. Hereit is nota question 

_of explaining a mere word or changing the 


order of words in a sentence. If the respon- . 


dent's argument is to be accepted, the Act 
will have to be re-cast in more than one 
place. It would be necessary to alter again 
the terms of s. 13. The tendency of modern 
decisicns, as Maxwell points out, is upon the 
whole to narrow the difference between what 
is called a strict interpretation and what 


“is called a beneficial interpretation. Itis- 


`- a well-established cannon of construction 


that every statute is to, be expounded ac-~ 
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cording to its express and manifest inten- 
tion, and that all cases within the mischief 
aimed at are, ifthe language permits, to 
be held to fall within its remedial influence. 
The Sussex Peerage (1) p. 143* and Fennel v. 
Riddler (2). Statutes which encroach on 
the rights of the subject whether as regards 
person or property are subject to a strict 
construction in this sense, and it Is a 
recognized rule that they should be inter- 
preted, if possible, so as to respect such 
rights. As Brett, M. R. observed in 
Attorney-General v. Horner (8) at p. 2597: 

“It is a proper rule of construction not to construe 
an Act of Parliament as interfering with or injur- 
ing a person's rights without compensation, unless 
one is obliged so to construe it.” 

Lam satisfied that Lam not obliged to 
construe s. 10 as the respondent desires, 
and I cannot accept the argument that 
otherwise it would be a dead letter. After 
all, the Collector is not bound to act under 
s. 10 in every case though it may be neces- 
sary to proceed under ss.4 and 5. It is 
easy to conceive of many cases where the 
Court of Wards has assumed temporary 
custody, yet nothing has happened to the 
detriment of the estate before the sanction 
of the Governor in Council to the assump- 
tion of superintendence of the estate. 
Because in some cases, as in this, such con- 
sequences may take place, it cannot be 
said that the construction [ am placing 
upon the Act would reduce s. 10 
toa dead letter. The Actis an Act which 
infringes upon the ordinary rights of the 
citizens, and apart from the rules ofcon- 
struction which [ have pointed out, it gives 


. very wide privileges to the landholders, as 


defined in s. 2, to the prejudice of the 
ordinary citizens. In my opinion there is 


‘no reason in this case, unless the Legisla- 


ture hadcompelled me, to extend its scope 
further. I would, therefore, allow the appeal 


' and decree the plaintiffs’ claim with costs 


throughout. After | delivered my judg- 
ment on this point, the Government Pleader 


_ stated that there was a question of limita- 


tion in the case. When he finished his 
argument, it was open to him to raise the 
point, but he clearly did not doso. Apart 
from that, it-seems to me that there is no 
substance in that point. The point was 
decided against the defendant by the 


(1) (1844) 11 CL & F 85;8 ER 1034; 8 Jur, 793; 65 
R Rll 


ON 4LJKB @s) 207; 5 B&O 4086; 8D & 

R 204; 29 R R 278. 

(3) (1884) 14 Q BD 254; 54 LJ QB 227; 33W R 
9 J P 326. 
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learned Judge on the strength of a decision 
of this Court in Shivajirao v. Hari (4). The 
learned Government Pleader concedes that if 
that decision stands, then the decision of 
the learned Judge on that point cannot be 
interfered with. We are bound by that 
decision and reject the contention now 
raised. That being so, there must be 
a-decree in favour of the plaintiff for 
Rs. 6,035 up to the date of the suit, and 
further interest on the principal amount at 
Six per cent. from the date of the suit till 
Judgment, with costs throughout, and further 
interest on judgment at six per cent. till 
payment. 

Tyabji, J.-I am of the same opinion. 
The suit is based on a promissory note, 
The defence is that when the defendant 
‘executed the promissory note he was a 
Government ward, i.e.,a person of whose 
property the Court of Wards had for the 
time being the superintendence, under the 
Bombay Court of Wards Act (Bom. I of 
1905),s.2 (a}; and that, therefore, under 
B. 37 ofthe Act he was incompetent except 
with the approval of the Oourt of Wards 
(which had not been obtained) to enter 
into any contract which may involve him in 
pecuniary liability. The learned Judge has 
upheld the defence. The question depends 
upon the date from which the defendant 
must be deemed to be a Government ward. 
The relevant facts are very few: (1) on 
April 22, 1925, the Commissioner acting 
as the Court of Wards passed the follow- 
ing order: “In accordance with the au- 
thority granted hy the District Judge, Poona, 
on April 9, 1925” under s 10 (1) (a), the 
Court of Wards, Central Division, hereby 
assumes the temporary management of the 
property of Shrimant Yeshwantrao Khande- 
rao Dabhade, 2, e., the defendant 


“in the Mawal Taluka of the Poona District, and 
authorizes the Collector of Poona to take steps 
for the temporary custody and ‘protection of that 
property, under s. 19 (2), Bombay Court of Wards 
Act of 1905,” i 


(2) On August 19, 1925, the defendant 
executed the promissory note sued upon. 
(3) On Angust 24, 1925, the District Judge, 
Poona, by an order of that date, certified 
that the defendant was a landholder 
unfitted to manage his own property by 
reason of his improvidence and extravagant 
habits: Court of Wards Act, s. 5 (1) (e). 
(4) On July 12, 1926, the Governor in 
Council sanctioned the assumption of the 
superintendence of the defendant's property. 


(4) 22 Bom. L R 943; 58 Ind. Oag, 319; A I R 1920 
Bom, 137; 44 B 871. - 
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The learned Judge hag held that the 
defendant became a Government ward 
from April 22, 1925, when the Commissioner 
assumed under s.10 (1) (a) what has been 
called temporary superintendence. The 
Government Pleader who appears for the 
respondent admits that unless the Court 
of Wards has under its superintendence 
for the time being, the property of any 
person, there cannot be a Government ward 
as defined in s. 2 (a); and that s. 10 (1) (a) 
does not empower the District Court to 
authorize the assumption by the Court of 
Wards of the superintendence of any 
property: but only to take steps and make 
orders for the temporary custody and protec- 
tion of the property. The Government 
Pleader, however, argues that the clause in 
s. 10 must be so read as to give some 
efficacy to the Act: and that the whole 
purpose of the Act would be frustrated, 
unless the clause is so interpreted as to 
empower the District Court to authorize 
what must have the same effect as assump- 
tion of superintendence of the property 
under the Act: and what must have the 
effec) of making the person whose property 
is taken under temporary custody a Govern- 
ment ward, and of subjecting his contracts 
to s. 37. 

Itis, therefore, necessary to consider the 
scheme and purpose of the Act. The 
preamble to the Act recites that it is 
expedient to establish a Oourt of Wards 
in the Bombay Presidency. That purpose 
is fulfilled by the first operative section— 
s. 3—which provides that the Commis- 
sioner shall be the Court of Wards. The 
rest of the Act lays down the functions 
and duties to be performed by the Court 
of Wards, and defines over what persons 
and property it shall have authority, and 
in what manner its authority shall he ex- 
ercisable. The function of the Court of 
Wards appears from s.4 to be to assume 
superintendence of the property or the person 
and property of disqualified landholders. 
Under that section this function may be 
exercised—t. e. superintendence may be 
assumed—on two conditions being satisfied: 
first, previous sanction of the Governor in 
Council being obtained, and, secondly, the 
landholder being disqualified to manage his 
own property. he : 

The first mentioned condition, viz., the 
previous sanction of the Governor in 
Council to assume superintendence, is 
further referred to in the proviso to s. 4 
and in s.13, which latter section requires 
the assumption of the superintendence 


168 


under. the Aci to be publicly notified. I 
shall refer to.s. 13 later. The condition 
secondly mentioned in s. 4 as necessary to 
be fulfilled, before the Court of Wards can 
exercise its function of assuming superin- 
tendence, is that the landholder shall be 
disqualified tomanage his own property. 


This condition, though it is mentioned in. 
the second place, must, in the nature of 


things, be fulfilled before the sanction of 
the Governor in Council cen be obtained. 
Which landholders shail be deemed to be 
so disqualified is laid down in genera] terms 
ins.95. Sections 6, 7,8, 9, ll and 12 deal 
more particularly with special cases or 
circumstances in connection with this condi- 
_tion. Of these, s.9 provides that a land- 
holder may himself apply in writing to 
the Governor in Council to have his 
property placed under the superintendence 
‘of the Court of Wards. In that case the 
‘Governor in Council may, on being satisfied 
as tothe two matters stated in s.9, order 
“the Court of Wards to assume superinten- 
dence. This section may be taken as a 
special form of both the conditions to 
assumption of superintendence being ful- 
filled: (a) the landholder is deemed to be 
disqualified by his own application, and (b) 
“the sanction of the Governor in Council ig 
„included in his order. After these condi- 
tions for the assumption of superinten- 
dence by the Court of Wards are satisfied, 
s. 13 follows, which, as 1 have already 
‘stated, requires that the fact of the 
assumption and the date of the sanction of 
„the Governor in Council shall be publicly 
notified. It alsò lays down the significant 
, provision that on and with effect from the 
date of the sanction, the property shall be 
deemed to be under superintendence. This 
‘completes the part of the Act (ss. 4-13) 
containing the procedure through which 
tne. Court of Wards is clothed with the 
authority to assume superintendence. 
_ I have not so far had to refer tos. 10. 
“And yet that is the section from which the 
"assum ption of temporary superintendence 
is said to be_ derived. It ig argued that 
this section empowers the District Court 
© to. make an order placing the Court of 
“Wards in the same position in which the 
“Court of Wards iş placed when it assumes 
“superintendence in accordance with ss. 4,5 
and 13. Under the terms of s. 10 the 
‘District Court may authorize the Court. of 
-Wards to take steps for the temporary 
custody and protection of the property. 
T will for the present merely refer to the 
‘marked difference between the language of 
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s. 10 and of the sections dealing with the 
assumption of superintendence. Tne words: 
“temporary custody and protection” seem 
to occur nowhere else in the Act; and 
nowhere. else is the “assumption of superin- 
tendence by the Court of Wards” referred 
to in any other language. The Act then 
proceeds to what may be called its second 
part. The Court of Wards having been 
duly authorized to assume superintendence 
and superintendence having been assumed 
and notified in accordance with s. 13 so as 
to give the fact wide publicity, the Court 
of Wards may exercise the power and 
authority conferred upon it by the suc- 


ceeding section. 


This power and authority fall under two 
heads : first, the Court of Wards may deal 
with claims against the Government ward: 


Sections 14-18. For this purpose s. 14 require 


a public notice calling upon al persons 
having claims against the Government 
ward or his property to submit the same 


.in writing. The next following sections 


provide for such claims being investigated 
and dealt with. The second head of the 
functions and powers of the Court of 
Wards (ss. 19-388) refers to the manage- 
ment of the property under superin- 
tendence—apart from dealing with the 
claims existing at the time of assuming 
superintendence. The Court of Wards 
may do -all such things as the owner of 
the property might do for its proper 
23). It may 
of the Governor in 
Council) sell, exchange and mortgage.the 
property of the ward (s. 27). These are 
powers that originally vested in the 
Government ward. It must follow aa. a 
corollary ‘from the transfer of these powers 
tothe Court of Wards that they must be 
taken away from the ward.- Having been 
conferred upon the Court of Wards, they 
cannot any more be exercisable by the 
ward himself. It is in this connection 
that s. 37 isenactéd. On the one hand, 
the Court of Wards is empowered to 
manage the property and deal with it as 
the owner, and on the other, the authority 
of the original owner to deal with it is 
taken away. It is obvious that the powers 
conferred upon the Court of Wards would 
be futile unless the ward were rendered in- 
competent to transfer or mortgage the prop- 
erty or to enter into contracts involving him 
in pecuniary liability. This is whats. 37 does. 


‘Section 37 complements (contemplates ?) 


the transfer of authority resulting from the 


‘assumption of superintendence by the 


~ 
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Court of Wards. Section 39 refers to the 
case of a Government ward dying: the 
Court of Wards isnot authorized to retain 
the superintendence ‘of the. property with- 
out the sanction of the Governor in 
Council. = 

.Then follow ‘provisions mainly with 


regard to the withdrawal of the superin-_ 
For withdrawal also, the sance- ~ 


tendence. 


tion of Governor in Council and 


ihe 


notification of the fact are necessary. The’ 


learned Judge has misunderstood the 
significance of the provisions for with- 


drawal of superintendence. They fall under 


different heads corresponding to the 
different ways in which the superinten- 
dence may initially be assumed. The case 
is the simplest, where on the application 
of the landnolder himself, unders. 9, the 
Gourt of Wards has been ordered to 
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tion of superintendence by the Court of 
Wards—a power that the Act reserves to 
the Governor in Ootncil. 

The powers conferred upon the District 
Court under s. 10 provide for cases where 
neither of the two conditions precedent 
may exist, viz., where the ward has not 
been declared disqualified to manage his 
own affairs, and prior sanction to the 
assumption of the superintendence of the 
ward's property has not been obtained. 
It provides for the preliminary stage where 
the landholder may not even have been 
declared to be disqualified. The temporary 
custody and protection of the property is 
provided for, until after the landholder 
having been declared to be disqualified, the 
sanction of the Governor in Council is 
obtained. The scheme of the Act is clear. 
The first- part of the Act provides that 


authority to assume superintendence may 
be derived only when there is a disqualified 
landholder and when the sanction of the 
Governor in Council has been obtained. 
The second part provides for the exercise of 
the authority to superintend under two 


; assume superintendence: s. 40 (1) deals 
` with this; case. In other cases the assump- - 
_tion:. of: superintendence rests on two 
‘foundations :: (1) the sanction of the 

Governor in Council, (2) the landholder 
' being disqualified: s. 40 (2) deals with 


‘each of these conditions. The superinten- 
. dence may end. by either condition: being 
: removed: (i) the Governor in Council 
“may authorize withdrawal of superinfen- 
. dence, (2) the District Court may certify 
.that the Jandholder is no more disquali- 
- fied. Section 44 seems also to have been 
‘misapprehended by the learned Judge. 
. It merely provides for supervision and 
control by the Governor in Council over 
‘matters not -dealt with by the District 
“Court. The District Court’s orders, as 
‘the orders of a Civil Court, are already 
subject to appeal or revision. The learned 
Judge has dealt with the case on a footing 
‘that is not supported before us. He seems 
‘to have overlooked that superintendence 
cannot be assumed unders. 4 unless two 
‘necessary conditions are satisfied : (1) the 
the sanction of the Governor in Council, 
and (2) the landholder being held to be 
disqualified to manage his own affairs. 
The learned Judge has proceeded on the 
. basis that since the District Court may in 
“certain cases by ils declaration put an end 
‘to the disqualification on the part of a 
Government ward to manage his own affairs: 
“and” since by putting an end to the dis- 
qualification, the District Court may con- 
sequentially put an end to the period of 
.superintendence: therefore, it must follow 
‘that even without declaring a landholder 
to be disqualified, the District Court can 
-give itself jurisdiction to sanction assump- 


heads: dealing with existing claims against 
the ward, and managing the property as if 
the Court of Wards were the owner. The 
third part deals with the withdrawal of 
superintendence. The two sections on 
which the decision of the case depends are 
s. l0 ands. 37, which are contained res- 
pectively in what I have referred to as the 


‘first and the second partsof the Act. I 


need not again emphasize the difference 
between the terms ofs. 10 which gives 
powers to the District Court to authorize the 
Court of Wards to take steps and make 


‘orders for the temporary custody and 


protection of the property, and the terms of 
ss. 4, 6,11, 13,19, 27, 39, 40 and 44, all 
of which indicate that the sanction of the 
Governor in Council and notification of that 
fact are necessary for the assumption or 
withdrawal of superintendence. 

The argument for the respondent 
requires the eyes to be closed upon the 
care with which on each occasion that 
superintendence or its withdrawal -is 
authorized, the sanction of the Governor 
in Council has been insistend upon; and 
upon the fact that the authority given to 
the District Court under s. 10 may be 
exercised by it even in the case of a land- 


-holder who is not disqualified at the time 


when the District Court makes the order. 
Moreover, under s. 37 a person otherwise 
sui juris suffers a reduction of status and 
is made incompetent to contract. This 


- unenforceable. 


170 T 


affects the rights not only of the person 
directly concerned. The public are obvi- 
ously interested in being warned against 
entering into contracts which are rendered 
This position is sought 
by the argument to be brought about, 
without the safeguard of the sanction of 
the Governor in Council and without 
notification or publicity. The order for 
the temporary custody and protection of 
the property under s. 10 is not linked up 


. with the scheme of the Act for assump- 


tion of superintendence ; whereas s. 37 
is a necessary corollary ofthe assumption 
of superintendence. The learned Officiat- 


‘ing Ohief Justice has pointed out that the 


ney 


District Court’s order, dated April 9, 1925, 
was inaccurate in form and unauthorized, 


_in so far as it purported to direct the 


Court of Wards not only to take tempo- 
rary custody of the property but to assume 


‘its superintendence until further orders, 
. It was evidently not realized that the 
_ expression “assumption of superintendence" 


have the special meaning that the Court of 
Wards Act gives toit: it connotes two 
main functions : {1) calling upon all persons 


‘having claims against the Government ward 


to submit them and thereafter to deal 


‘with the claims, and (2) doing all such 


things requisite for the proper care and 
management as the owner might do. 
It is difficult to see how the exercise of 


-either of these two functions can be 


deemed to be steps or orders which the 


Court of Wards may think fit to take or 
issue, for the temporary custody and pro- 


: tection of the property. Section 10 seems 
. to contemplate an application by the Oourt 


-of Wards to the District Court particulariz- 


‘ing the steps and others that the Court of 


Wards thinks proper, for the temporary 
custody aod protection, and the District 
Court thereupon authorizing those steps 
to be taken. It is necessary that the exact 
limits of the jurisdiction conferred by 
s. 10 should be borne in mind, so that it 
may be exercised by the District Court 
precisely in the manner in which the Act 
requires it to be exercised. To give to an 
order under s. 10 (1) (a) the effect for 
which the Act requires compliance with 
ss. 4,5, 13 and 14, would, in my opinion, 
not be giving efficacy tothe Act but set- 
ting the Act at nought. In the result I am 
of opinion that the District Court is not 
authorized by s. 10 to provide for the 
assumption of the superintendence of any 
property in the sense in which that 
expression is used in the Bombay Court of 
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Wards Act, 1905; and that the orde» 
unders. 10 did not attracts. 37, nor has 
the effect of rendering the defendant 
incompetent to enter into contracts involv: 
ing him in pecuniary liability. The defence, 
therefore, to the suit on the promissory 
note fails. I agree in the order proposed 
by the learned Officiating Ohief Justice. 
N. Appeal allowed, 


Se enna canna 
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Seth RAMNARAYAN AND OTHERS 
—APPELLANTS 
versus 


BATTOOLAL AND OTHERS—RESPONDENTS 

C. P. Tenancy Act (XI of 1898), ss. 12, 15—Pro- 
hibition under s. 12—Noture of —Transaction viewed 
as awhole designed to defeat statutory prohibition 
—Courts will not uphold tti—Surrender by landlord, 
if prohibited—Tenants, if can set up rights of others 
in derogation of his own surrender. i 

Section 12, O. P. Tenancy Act, does not prohibit 
a transferas such. It expressly permits transfers, 
but limite them to the persone specified there, 
Such prohibition as there is was not enacted for the 
benefit of the tenant, but for the protection of hia 
co-tenants and heirs, If a transaction, viewed asa 
whole, even though it purports to consist of two 
parte, is designed to defeat the statutory prohibi- 
tion, the Courts very naturally decline to uphold it. 
But when the Act does not pretend to protect the 
tenant himself and provides those whose interests 
are being safeguarded with ample remedies to set 
aside alienations which affect them, then the posi- 
tion is very different. ‘ 

Section 12, does not expressly prohibit a surren- 
der by the landlord and inthe absence of an ex- 
press prohibition or one that is necessarily implied, 
the ordinary law which permits a tenant to surren- 
der to his landlord must be applied. 

The tenant is not protected, and in the absence 
of any law expressly authorising him to do so, he 
cannot be allowed to set up the rights of others in 
derogation of his own surrender. Waman Raov. 
Shrawan (6), Tikaram v Sukka Lodhi (7), Vithoba v. 
Vishnu (€) and Kanchedilal v. Zabbarshah (9), 
relied on. 

S. C. A. from the Appellate decree of the 
Court of the District Judge, Hoshang- 
abad, dated July 27, 1934, in Civil Appeal 


No. 109 of 1933, confirming the decree of 


‘the Court of the Subordinate Judge, Second 


Class, Sohagpur, dated September 30, 1933, 
in Oivil Suit No. 216 of 1931. 

Messrs. M. B. Kinkhede, R. B., and A. R, 
Kulkarni, for the Appellants. 

Mr. J. Sen, for the Respondents. 


dJudgment.—The suit is for Rs. 760 
being the amount paid by the plaintiffs 
to the defendants on account of a lease 
deed which the plaintiffs say was fraudu- 
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lently foisted on them by the defendants. 
‘The matter arises in this way. 

l The plaintifis and the first and second 
defendants both own shops which had deal- 
ings with each other. On February. 1l, 
1931, an account was made, ‘and it was 
found that these two defendants owed the 
plaintifis Rs. 736. The debtors, who had 
no money to pay with, offered to surren- 
der their occupancy fields to the third de- 
fendant who was the malguzar, and under- 
took to induce him to lease these fields to 
the plaintifis. The malguzar was approach- 
ed in due course, and agréed. Therefore, 
in pursuance of this tripartite arrangement, 
the first and second defendants surrender- 

.ed the landin dispute to the third de- 
- fendant on June 26, 1931, by Ex. P.2 and 

‘ he,on the same day, leased the land to the 
plaintiffs by Ex. P. 1. The plaintiffs set 

off Rs. 700 of the amount due to them as the 

- consideration of these two transactions, 
_ and gave up the balance of Rs. 36. The 

. remaining Rs°24 for which the suit has 

been filed consists of expenses in connec- 
tion with these two documents. 

~ Pleas of fraud and the like were raised 
in the lower Courts, but need not be con- 
sidered any further because the findings 
are against the plaintiffs. All that we are 

concerned with here isthe argument that 

a transaction of this kind amounts to a 
transfer of an occupancy holding, and 
since a transfer is in contravention of the 

~ provisions of the Tenancy Act, it is void 

ab initio, and sounder s.65o0f the Indian 

Contract Act, ihe plaintiffs are entitled to a 
refund of the consideration paid by them. 

_ here is a considerable body of authority 
` in these provinces to which reference has 

, been made in the lower Appellate Court 
` which is ‘of opinion that the transfer of an 
-- occupancy holding is not void, but void- 

` able, and that, only mh the manner laid 

' down by- 8.13 of the Central Provinces 

Tenancy Actatthe instance of the per- 

' gons specified there. However, I need not 

' consider that here, for the. .transaction in 
‘this case is not a transfer, but a surrender 

and a release, and though the ultimate effect 

- may be much the same, it cannot be treat- 
ed as atransfer, unless the Act prohibits 
such tripartite arrangements. 

_ Now the first thing to be noticed is that 
s. 12 doesnot prohibit a transfer as such. 
It expressly permits transfers, but limits 
them to the persons specified there. 

‘ Tnerefore, it is clear that such prohibi- 

_ tion as ‘there is was not enacted for the 

` ‘benefit of the tenant, but for the protec- 
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tion of his co-tenants .and heirs. This 
distinguishes such cases at once from trans- 
fers of the cultivating rightsin sir. Such 
transfers are absolutely prohibited without 
sanction, and the prohibition ig designed 
for the protection of the transferor. There- 
fore, if a transaction, viewed as a whole, 
even though it purports to consist of two 
parts, is designed to defeat the statutory 
prohibition, the Courts very naturally de- 
cline to uphold it. That was the position 
in Moti Chand v. Ikram Ullah Khan (1) 
Fakira v. Ramkissen (2) and Bhagwat y. 
Anandrao (3). 

But when the Act dyes not pretend to 
protect the tenant himself and provides 
those whose interests are being safeguard- 
ed with ample remedies to set aside aliena- 
tions which affect them, then the position is 
very diferent. 

Bearing that in mind, the next thing 
to see is whether a surrender by the 
landlord is prohibited, and we find that 
s. 121s silent on the point. Therefore, 
there is no express prohibition, and in the 
absence of an express prohibition or one 
that is necessarily implied, the ordinary 
law which permits @ tenant to surrender to 
his landlord must, of course, be applied. 

It is a doubtful point whether the defend- 
ants can defeat the rights of their coe 
tenants or heirs by means of a surrender. 
But I need not enter into that here, for 
they have their remedy under s. 15 if sure 
renders are prohibited in such cases: 
Dayaram v. Shaligram (4) and Ganeshdas 
v. Shankar (5). What isclear is that the 
tenant 18 not protected, and in the absence 
of any law expressly authorising him to 
do so,he cannot be allowed to set up 
the rights of others in derogation of his 
own surrender. This wasthe view taken 
of these sections in Waman Rao v. Shrae 
wan (6), Tikaram v. Sukka Lodhi (I) 
Vithoba v. Vishnu (8) and Kanchedi La 
v. Zabbarshah (9), I respectfully agree. 


(1) 39 A 173; 39 Ind. Gas, 454; 15 A LJ 150: 
L W 388; 21 M L T267; 32M 1, J 363; 21 OW 
N 616; 19 Bom, LR 433; 26 OL J 24; (1917) M WN 
453; 441 A54; AIR 1916 PO 59 (PO). 

(2) 21 N LR 25; 87 Ind. Cas, 1045;° A IR 1995 


Nag. 277. 

(3) 22N L R 136; 86 Ind. Cas. 515; A I R1925 
Nag. 302. 

(4) 16 CPLR 135 at p. 139. l 

(5)8 N L R 22 at p. 28; 13 Ind. Oas. 909. 
eee Hh N L R 86; 94 Ind. Cas. 941; A IR 1926 

ag. 340. : 

(7) AIR 1928 Nag. 338; 111 Ind. Cas. 358. 

a) A T a pee. 375; 87 Ind. Oas. 1043. 

( at p. 127; 166 Ind. Cas, : 
R1936 Nag..171;9 RN 141, i A re 686; A I 


ments and such pleadings 
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i kheda". 


172 


Tt is then urged that the surrender was 
ofan undefined and undemarcated portion, 


‘and soinvalid. This was never pleaded. 


and asit involves questions of fact, can- 


not be raised now, especially as the docu- 
as there are 


indicate demarcation. Exhibit P.-2, the 
deed of surrender, specifies a line of 
demarcation “from Timedi to Khapar- 


If this was too indefinite to act 
upon, the facts should have been pleaded. 


‘Not only were they not pleaded, but the 


plaintiffs on'the contrary complained that 
the boundaries had been wrongly entered 
“through bad motive” which indicates that 
there were correct boundaries in existence 


' which ought to have been entered. In ad- 
dition, both the lower Courts find that the 
” plaintiffs purchased the field after seeing 


“it. 


So it if most improbable that the 


_ parties were not agreed upon a definite 


’ line of demarcation. 


~ 


I cannot allow the plea to be taken now. 
-TKe last point taken was that the second 


plaintiff was a minor, and so was not bound 


‘by’ his rs 
seems to be some mistake 


- 


_ plaintiff was the 


` valid discharge. 


action. There 
about this. 
The plea of minority was never taken in 
the lower Courts, and since the second 
plaintiff describes himself as of 26 years of 


elder brother's 


‘age in his own plaint which is filed in 
` the same year as the transaction in suit, 
_it is difficult to see 
- gould have been raised. What the plaint- 
_iffs did plead was that as 
' plaintiff was not a party to the transac- 
‘tion, therefore, he was not bound by it; but 


how any such plea 


the second 


both the lower Courts find thatthe first 
manager of the joint 
and so could give a 

This plea also fails. 

The appealis dismissed with costs, 


family business, 


N. Appeal dismissed. 


———— 
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suit, of material—Misdescription of land’in pleadings» 
— Doctrine, if applies—Limitation Act (TX of 1908)s 
—Test to decide which Article applies—Cause of 
action and frame of suit when instituted decide the 
questton—-Evidence Act (I of 1872), ss. 13, 43— Rea- 
sons on which judgment is founded—Relevancy, 

The language of O XL, r. 1, Civil Procedure 
Code, is wide enough to empower the Court to 
authorize a Receiver to bring any suit in hisown 
name, the object of which is to preserve, collect or 
realize the property in suit, and where the Receiver 
is authorized inthis behalf, hs may sue in his own 
name. The grounds upon which the suit is based 
are immaterial. If the owner can bring a euit to 
recover hisown property and has a cause of action 
to do sọ, it is difficult to see why the Receiver, 
who has the same powers as the owner hag to 
bring a suit and who is authorized by the Court in 
that behalf, cannot bring such a suit. The Recei- 
ver appointed, when properly authorized, would 
have the same powers as the owner as regards the 
property : and ifthe owner could not have sued for 
possessiou ofthe property, the Receiver could not, 
But ifthe owner could bring a suit and has a 
cause of action, then the Receiver would be entitled 
to sue on the cause of action, subject of course to 
his being authorized by the Oourt in that behalf, 
The objects for which a Receiver is appointed are 
the preservation and realization of the subject- 
matter of the litigation pending the determination 
of the rights of the parties. He is appointed for 
the benefit of all the parties concerned in the liti- 
gation and isthe representative of the Court and 
the parties interested in the litigation. Mahamad 
Kasim Sahib v. Panchapakesa Chetti (1), referred 
to. 

The doctrine of lis pendens is not based upon 
notice, but it rests upon the ground that neither 
party to asuit can alienate the property in the 
suit pending the suit so as to defeat the rights of 
the other party. It is based upon expediency, and 
it ig immaterial whether the alienee pendente lite 
had orhad not notice of the suit. The mere pon- 
dency of a suit will not prevent one of the parties 
from selling the property, the subject-matter of the 
suit, but the purchase will in no manner affect the 
right ofthe other party under any decree which 
may be made inthe suit, unless the property was 
sold with the permission of the Oourt. Mahamad 
Kasim Sahib v. Panchapakesa Chetti (1), relied on. 

A misdeseription of the land in the pleadings 
will prevent the operation of the doctrine of lig 
pendens ; but if in spite of the misdescription the 
land is sufficiently identified, then the doctrine will 
apply. If itis found that the parties to the suit, 
from the description given inthe plaint knew what 
the properties were, in which a right was specifical- 
ly and directly asserted, and if, as a result of the 
decree made therein, either thet property ora part 
ofr-it is allotted to the other party, then that party 
will be entitled to rely upon the rule of lis pendens 
as against the alienee from his opponent in the 
suit. [p. 181, col. 1.] 

A purchase made of land actually in litigation 
pendente lite for a valuable consideration and with- 
out any express or implied notice affects the pur- 
chaser in the same manner as ifhe had notice, and 
he will accordingly be sofar bound by the judg- 
ment or decree as not to be entitled to defeat the 
main object of the suit. Ordinarily the judgment 
of a Court binds only the parties and their privies 
in representation or estate. But he who purchases 
during the pendency ofan action is held bound by 
the judgment that may be made against the person 
from whomjhe derives title. The litigating parties 
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e A 
re exempted @rom taking any notice of the title 
mao acquired and such purchaser need not be made a 
garty tothe action. . 

aad discussed ] 

order to decide which article of the Limi- 
«ation Act applies, and whether the suit is barred 
or not, regard must be had to the nature of the 
«suit and the relief claimed. It is the right of 
mathe plaintiff to frame his suit so as to bring it 
under any article of the Limitation Act, which 
is more favourable to him as giving a longer 
period than another. If he frames the suit wrong- 
ly, he takes the consequences. But so long as the 
frame ofthe suit is consistent with the cause of 
action as alleged, the mere fact that he had made a 
claim which on investigation is found to be un- 
authorized or which he was not entitled to make, 
cannot affect the question as to what article would 
apply. The question of limitation ig to be decided 
with reference tothe cause of action and to the 
frame of the suit when instituted and not with what 
is found at the end of the trial or the relief which 
is granted, 

Under ss. 13 and 14, Evidence Act, judgments are 
admissible only as establishing particular transac- 
tions in which aright, the existence of which is in 
question, was claimed, recognized or exercised, orin 
which its exercise was disputed, asserted or depart- 
ed from In particular the reasons upon which the 
judgment is founded are not part of the transaction 
and cannot be regarded as such, nor can any find- 
ing of fact come to in the previous judgments other 
than the transaction itself be deemed to be relevant 
in the subsequent case. Gobinda Narayan Singh v.- 
Sham Lal Singh (6), referred to. í 

F. O, A, from the decision of First Olass 
Sub-Judge, Poona, in ©. 8. No. 1072 of 
1924. 

Messrs. G. N. Thakor and D. R. Pat- 
wardhan, for the Appellant. 

H. C. 


Messrs. D. A. Tulzapurkar, 


Coyajee and B.- G. Rao, for Respondents . 


Nos. 1 to 4. 
Rangnekar, Ag. C. J.—This suit is con- 
cerned with the estate of a wealthy family 


in Poona called Gaikwad . family. The. 


common ancestor of the family was one 
Limbaji. He settled at Indore and enjoyed 
the favour of the ruler. He as well as 
other members of the family were employ- 
ed in the State in various capacities and 
received fromthe ruler large gifts in the 
Shape of jewels, cash and other property 
as a mark oftheir personal favour. The 
family thus amassed a large fortune, 
which they invested inthe purchase of im- 
movable property at Poona and Satara 
districts. Limbaji died in 1892. About 
1897 or 1898, the family seems to have 
incurred the displeasure ofthe ruler, in 
consequence of which their property at 
Indore was confiscated, and they had to 
leave the State. The family then came 
and settled in Poona. Limbaji had: three 
sons—Gangaram, Gopal and Balwant. 
Of these, Gopal was the manager of the 
family. Gopal died in 1906, leaving a’ 
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widow Laxmibai anda minor gon Krishna- 
rao. Gangaram had a son called Yadav, 
and Balwant, whodied in 1893, left him 
Surviving a son named Baburao. After 
the death of Gopal, his widow obtained 


a certificate of guardiauship under Act VIII. 


of 1890 No notices were 
other members of the family, nor was the 
whole of the family property disclosed in 
those proceedings. Thereafter in 1907, 
she purchased in the name of her minor 


a 


issued to the ` 


son Krishnarao an eight-anna share from. 


one Rajguru family in 1wo inam villages . 


of the name of Chandori and Atit situate 


in the districts of Poona and Satara, res- 


pectively. 
She died in 1910. On her death Krishna- 


rao, who hadjust attained majority, took. 


charge ofthe entire property and began 
to manage it. This led to disputes between 
themembers of the family, as a result of 
which in 1911, Baburao filed a suit for par- 


tition, being suit No. 733 of 1911 against — 


Krishnarao inthe Bombay High Court. 


Neither Gangaram nor Yadav were joined : 
in this suit on the allegation that in 1908 ' 


Gangaram had passed a release in favour 
of the other co-parceners and had gone 
out of the family, and thatin the family 
property Baburao and Krishnarao had an 
equal half share. 

In September 
returned the plaint for want of jurisdiction. 
On October 1], 1911, Baburao instituted 
another suit for partition, being suit No. 
410 of 1911, against Krishnarao in the 


District Court, Poona. On or about October . 
_ 7, 1911, Baburao mortgaged his share in the 
estate to one Bolton for ° 


joint family 
Rs. 40,000.- Krishnarao, who by that time 
had commenced to squander the movable 
property, began to alienate immovable prop- 
erty in his possession and on August 26, 
1912, he sold the two villages, or his right, 
title and interest in them, to one. 
Patwardhan, the father of the defendante 
appellant. OnSeptember 24, 1912, Ganga- 


Hi 
= 


- 
` 


2 


1911, the High Court 


v 
* 


+ 


ram and Yadav brought a suit for partition ° 


being suit No. 359 of 1912, against Krishna- 
rao and Baburao, in the District Court 
at Poona. On March 14, 1913, Baburao 
sold a fraction of his share in the joint 
family estate to one Gazdar and sold 
another fraction of his share to 
Bahadurjion May 1, 1913. There was an 
order for further particulars as to the pro- 
perty insuit No. 359, and the plaint was 
accordingly amended. Itis not necessary 
to refer to this order. 


In 1914 Bolton brought a suit on'his` 


k 


one ° 


“” 


` 


-. 
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mortgage against Baburao and, on Feb- 
ruary 21,1915, he as well as Gazdar and 
Bahadurji were added on their application 
as pariy-defendants to suit No. 359 as 
defendants Nos. 8, 4 and 5, respectively. 
Gangaram compromised his claim with 
Krishnarao in suit No. 359, as the result 
of which he obtained an inam village and 
informed the Oourt that he did not wish 
to proceed with the suit. Thereupon the 
Court held that that suit had abated in 
spite of the opposition of defendants 
Nos. 2 to 5 and struck it out of the file in 
1916. Defendants Nos. 2 to 5 appealed 
against that order successfully and in 
1919, theorder of abatement was set aside, 
and it was held by this Court that the suit 
must proceed as regards the rights and 
claims of defendants Nos. 2 to 5 for 
partition. Thereafter the suit was restored 
to the file in the Poona Oourt. 

It appears that Baburao died in June 
19.3, and his widow Sonubai was brought 
on recordin his place. Krishnarao also 
died pending suit No. 359, and his minor 
son Shivajirao was made a party in his 
place represented by his mother as guar- 
dian inthe first instance, and after her 
death by his maternal uncle Umedsing. 
It appears that after the institution of suit 
No. 359Gangaram had applied for the 
appointment of the Receiver for the entire 
joint family property. The application 
was opposed by Krishnarao and was re- 
jected by the Court. When Bolton was 
joined asa party-defendant, he renewed the 
application which met with the same fate 
but in appeal from that order Bolton 
himself was appointed Receiver of the 
entire joint family property on proper 
security being taken from him. In 1917 
Bolton obtained a decree on his mortgage 
in his suit. Suit No. 359 was then brought 
toatrial. Apparently nobody seems to have 
thought of the earlier suit No. 410 at the 
time. It is possible asthe learned Judge 
points out, that as all the persons who 
were interested in the family property 
were parties tothe second suit No. 359 of 
1912, it was not considered necessary to 
proceed with the earlier suit No. 410 of 1911. 
The fact remains, however, that no order 
consolidating the two suits was at 
any time made. Suit No. 359 was de- 
cided on April 19, 1920, and a decree 
made. 

It was held that all the properties in the 
suit including properties now in dispute 
were joint, that the members ofthe family 
who were parties to the suit were members 
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had a one-third ‘share in it, "and it was 


directed that defendants Nos. 3,4 andð' 


should be at liberty to realize their claims 
in respect of the alienations made in 
their favour by Baburao out of the one- 
third share allotted to Baburao or his 
branch. Krishnarao's son Shivajirao was 
declared to be the owner of one-third 
share. There was an appeal 
decree to this Court,and the decree of the. 
lower Court was 
1923. It appears that all this time Yadav, 
the son of Gangaram, had remained idle, 
and in 1923 he brought another suit, being 


suit No. 734 of 1923, for a declaration . 
that he was not bound by the compromise. - 
made by his father and for the ascertain- - 
ment of his share in the joint family estate . 
He ` 
decree which - 


and recovery thereof by partition. 
succeeded in getting a 
declared that he was entitled to 
twelfth share. 
359 was contirmed by the ‘High Court 
onthe application of Sonubai, the widow 
of Baburao, suit No. 410 was 
and it appearsthat the Judge mainly 
relied on the decree made in suit No. 359 
and awarded one-third share in the joint 
family estate on April 18, 1923, in her 
favour. In 1924,. Bolton brought the pre- 
sent suit against Patwardhan and it . is 
from the decree in that suit that the pre- 
Sent appeal is made. 
suit was to set aside the sale by 
rao in-favour of the defendant's 
and to recover 
sold to him. It would be.convenient to 


one: 


Krishna- 
father 


refer to the pleadings here in view of the ° 
The title 


contentions taken in the .appeal. 
of the suitis as follows: 

“Mr. OC. D. Bolton, Receiver, appointed in the. 
matter of Suit No. 3390£1912 ofthe Oourt of the 
First Class Subordinate Judge, Poona...Plaintiff 


vs. 
Achut Sitaram Patwardhan . Defendant.” 
After setting out the description of the 
property sold tothe defendant in para. 1 
of the plaint, the 


Krishnarao as his guardian in 1907 in the 
name of Krishnarao who was then a minor 
and alleged that the property was pur- 
chased out of the moneys belonging to the 
joint family. It then went on to state as 
follows : 

“Although the said property was inthe vahivat 


(management) of the said Krishnarao since then, . 


his cousin Baburao Balwantrao Gaikwad filed a 
partition suit being suit No. 410 of 1911 in the 
Court of the First Olass Subordinate Judge, Poona. 
In that suit the plaintiff (Baburao) has’ sought the 


plaint referred to the- 
purchase of the property by the mother of. 


from this ` 


eonfirmed in January _ 


After the decree in suit No. ` 


taken up - 


The object of the ` 


- 


possession of the property - 
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lief for recovering his share in the aforesaid pro- 
erty stating that the said property belonged to the 
“int Hindu family of the plaintiff and the defendant 
} that suit; andthe said property has been includ- 
d in that suit. The present plaintiff has been 
ppointed Receiver of the property in suit in August 
915, during the pendency of the suit. During the 
endency of the suit the deceased Krishnarao sold 
1e property insuitto the father ofthe defendant 
y a sale deed dated August 26,1912, and gave him 
ossession of it.” ; 

After referring to the- fact that suit No. 
-10 of 1911 was a contentious suit and 
ending in the Court at that time, the 
aint alleged as follows : 

“The suit was a contentious suit involving the 
roperty herein,and the issue of partition in res- 
ect of that property was decided in that matter 
nd as the deceased Krishnarao had entered into 
he said transaction, by making a false representa- 
ion that the property was of his exclusive owner- 
hip with the intention of defrauding his other 
Imsmen and right holders having right, title 
nd interest in the said property, and with the 
bject of causing loss to them, it is null and void 
nd under that traneaction neither the defend- 
nt's father nor the defendant himself acquires 
ny kind of right whatever with respect to the suit 
roperty.” 

Then the plaint states that under those 
ircumstances the plaintiff was obliged to 
le the present suit for having a declara- 
ion that the transaction of August 26, 1912, 
mtered into by the deceased Krishnarao 
vith the defendant’s father in respect 
~ the property in suit was illegal and 
wull and void, and for getting possession 
f the property. The main prayer is as 
ollows: l 
“(a) The transaction entered into by the deceased 
‘rishnarao with Rao Bahadur Sitaram Vishwanath 
'atwardhan in respect of the suit property as men- 
toned in cl. 2, may be declared to be illegal and null 
nd void; and the suit property may be taken oat of 
he possession of the defendant and given in the pos- 


ession of the plaintiff.” ` - 
The plaint was filed'on August 25, 1924. 


`o this plaint the defendant filed a written 
tatement in October 1925. His answers 
rere: 

“(1) That the suit was not maintainable as it was 
rought by the plaintiff as Receiver in suit No. 359, 
hat the plaintift had not stated in the plaint under 
rhat right he had brought the suit, and that he 
ould not rely upon suit No. 410; 

(2) That the property belonged to Krishnarao 
lone, for whom it hud been purchased by his mother 
s his gaardian; 

(3) That the property was not in dispute in suit 
fo. 410; 

(4) That-although it was purchased during the 
endency of suit No. 410, it was not null and void, 


od ; 
(5) That the plaint discloses no cause of action.” 


On January 22, 1926, the plaintiff applied 
or amendment of the plaint. The object 
the amendment was to make it clear in 
he body of the plaint that, although the 
laintif was appointed Receiver in suit 
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No. 359, he was so. appointed during the 
pendency of suit No. 410; and, secondly, 
that suit No. 410 was decided on the strength 
of the decision in suit No. 359. The actual 
amendment made in para.2 is as follows: 
The words “the present plaintiff has been 


appointed Receiver of the property in suit in - 


Avgust 1915, during the pendency of the 
suit were struck off, and instead it was 
stated as follows: 

“During the pendency of the suit No. 359 of 1912 
in the Oourt of the First Class Subordinate Judge, 
Poona, the Honourable the High Court has, in 
August 1915, appointed the present plaintiff to be 
the Keceiver of the joint property of- the Gaikwad 
family (in which is included the property in the 
present suit) while the said suit No. 410 of 1911 
was pending in the Court of the First Class Subordi- 
nate Judge, Poona.” 

Then a separate para. 2-A was added, 
which is as follows: 


“Suit No. 410 -of 1911, in the First Class Sub- _ 


ordinate Judge's Court, Poona, has been decided on 
the strength of the decision of the suit No. 359 of 
1912 on the date, April 18, 1923, following the 
decision in suit No. 359.of 1912 and in that matter 
the Court has declared that the whole of the estate 
in dispute is of the ownership of the joint family of 
Gaikwad.” - 

Then the prayer was amended by adding 
after the words “null and void” the following 
words: 

“On the strength of the decrees in suits Nos. 410 of 


1911 and 359 of 1912 in the Oourt of the First Class’: 


Subordinate Judge, Poona, under s. 52, Transfer of 
Property Act.” i 

To the application for amendment the 
defendant put in a reply, in which he denied 
the facts alleged in the application and 
contended that the plaintiff was not entitled 
to bring the present suit under. s. 52, and 
there was no: lis pendéns. 
the plaintiff was appointed Receiver in 
suit No. 359 and pleaded that the decree in 
suit No. 410 was contrary to s. 1], Civil 
Procedure Code. He further pleaded that 
the plaintiff was not a party to suit No. 410. 
The fact remains, however, that the defend- 


~ 


He’ denied that - 


ant didnot specifically object to the pro. » 


posed amendment but only pleaded to the 
facts mentioned therein, when the applica- 
tion was heard, the defendant, as the order 
made on the plaintiff's application shows, 
did not object to the amendment, which was 
oo by the learned Judge in March 
1926. 


I may here briefly dispose of one of the- 


points raised on behalf of the appellant, 
and that is that the amendment was wrongly 


allowed. To start with the defendant did 
not object to the amendment, but he 
pleaded io the facts; and although 


he was allowed to put in a supplementary 
written statement, he did not do so, but 


176 
relied on what he had stated in his reply 
to the application for amendment. lt is 


said ihat the amendment should not have 
heen allowed asithas deprived the appel- 


lant of a vested right, that is a rightto. 


plead limitation. In my opinion.there is no 
substance in that argument. The arnend- 
. ment did not, in any way, introduce anew 
cause of action. The plaint, as originally 
drafted, .referred to lis pendens, though 
somewhat vaguely, and by the amendment 
that position was made clear. On these 
pleadings the learned Judge raised 
certain issues, of .which the follawing are 


material: 


“} Whether the present plaintif, appointed 


Receiver in suit No. 359 of 1912, cannot as such file - 


this suit? 

2 Whether the sale by one co-sharer Krishnarao 
Gaikwad to the deceased father of the present 
defendant was affected by the pendency of suit No. 410 
of 1911? 

3. If the sale was affected also by the pendency of 
suit No, 359 of 1912. 

4. Is the suit for possession as framed not main- 
tainable even if lis pendens principle applies as is 
urged by the defendant's Pleader now? 

6. Ifthe defendants were bona fide purchasers for 
valuable -consideration and whether the purchase 
would not thus be affected by the principle of lis 
pendens.” , : 

The learned Judge’s findings on the issues 
were as follows: 

“1 He can. . 

2, Yes. 

3. Yes. 


4, No. 
6. It would be affected.” 
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the joint family and who himself was a’ 
transferee from Baburao, was entitled to set 
aside the sale, and, if necessary, a slight 
amendment would cure the defect in the 
plaint. Jt may be stated here that as a 
matter of fact, no amendment, however, was 
asked for or made in the lower Court. Then 
the learned Judge’s findings are, that the 
sale was affected by the pendency of suit 
No. 410 as well as by the pendency of 
suit No. 359, and that being sc, the whole. 
sale was null and.void and should be set 
aside. Then, atp.8 of his judgment, he 


observes as follows: : 
“Plaintif in the present suit does not seek to 


- have the defendant's transfer declared absclutely void 


altogether. He simply seeks for a declaration that 
the transfer is ineffectual against the. rights arising» 
under the partition decree That cannot be resisted ' 
by ‘defendant unless he sets up a title paramount to- 
the rights under the decree which, as I said, be does: 
not prove. So, in my opinion, the question of lis. 
pendens is not really essential to the decision of this: 
cuse.” ; : 
It is difficult to understand these observa- - 


tions when the prayer, as I have pointed out- 


„above, actually asked for a declaration that 


the whole sale was null and void and Ought’ 


. to be set aside; and then finally he makes 


the order which I have set out. In my’ 
opinion, these observations and the order’ 
made are not at all supported by the 
plaint and the prayers init; and, with 


-~ all respect to the learned Judge, I am: 


unable to appreciate and accept his reason- 


ing as well as the decree which he has“ 
made. ` `’ ae 
Mr, Coyajee tried to. support the decision’ 
of the learned Judge on the’ -ground that the - 
' salet by Krishnarao was an unauthorized t 
alienation by a member of a joint family, ` 
and that being so, it would only bind- the 
share of the alienating member as the’ 
property was joint, and it was held to be. 
joint by the decrees made in suits Nos. -359 . 
and 410. Astothe right of the plaintiff to 
sue, he says, it was open to the co-parceners': 
other than Krishnarao to bring a suitto: 
have the sale set aside except as to Krishna- . 
rao’s share in the property, and the plaint- 
iff as a transferee from Baburao has the - 
same right. He concedes that'the plaintiff ` 
is not suing as transferee but, like the Judge, | 
says a slight amendment would do, and 
- applies for it. He further says that the ` 
decrees in the two suits are relevant for- 
the purpose of showing that these two 
villages formed part of the joint family 
property of the Gaikwads. I am unable 
to accept the argument. In the first place, 
apart from the decrees, there is nothing 
to show that these two villages formed: 


In the result he -made the following 


decree: l ETO 

“I declare that the property in suit is liable to - 
be proceeded against in execution of the partition 
decree in suit No. 359 of 1912, 4. e to be divided 
or sold in that execution, and in case the property 
in. suit: has to be sold in execution of that decree, - 
defendant, will hand over possession to the 
purchaser thereof subject to such equities as may 
be in defendant's favour. I order defendant to 
pay half the costs of plaintif and bear his own. The 
remaining half costsof plaintiff will come out of the 
estate,” 


With all respect to the learned Judge, 
itis difficult to understand the ratio deci- 
dendi ofthe decision. The learned Judge 
in more than one place has observed that 
the question of lis pendens did not arise in 
the suit and was not material. His reason- 
ing in this respect, which is supported here, - 
is that as Krishnarao- was a member of a 
joint family and asthe two villages were 
part of the joint family property, ne had no 
authority to sell them, and that, at any rate, 
it was for the defendant to justify the sale 
on any recognized grounds under the 
Hindu Law. This they had not done, and 
that being so, the plaintiff, who represented 


e 
1837 ` 


part of*the joint family property of the 
Gaikwads. .It is true that it was alleged 
in the plaint that the properties were 
purchased out of the joint moneys, but 
there is no allegation that the alienation 
of the property ‘by Krishnarao was un- 
authorized and, therefore, not binding on 
the family, except a vague allegation that 
Krishnarao alienated the property to defraud 
‘the other co-parceners. o 

Now, the position in law in Bombay, 
at any rate, is, that if the purchaser of a 
part of the joint family property has 
' obtained possession, the non-alienating coe 
parceners would be entitled to joint pos- 
session .of the property with him, and 
if they sue for it, a decree for joint 
possession can be made. They may also sue 
In such a case for recovery of possession of 
the whole of the property sold to the 
purchaser;. but the Court is not bound to 
make a decree in ejectment and generally 
hold’ the property until partition, as a 
tenant-in-common with the other co-par- 
ceners. If the non-alienating co-parceners 
do not wish to be in joint possession of 
the property, their remedy lies in suing 
„for a partition. Therefore, the plaintiff 
„as a transferee of one of the co-parceners 
isnot entitled by himself to challenge the 
alienation and to sue to recover possession 
of the property. Assuming, however, that 
he represents the non-alienating members, 
it is obvious that if he had done so, 
different considerations would arise, and 
Jt would be open to the defendant to set 
„up Various answers. The defendant in 
that case might contend that Krishnarao 
was the manager of the family and the 
sale was made for necessity. 
The plaintif had two courses open to 
him. The first was to challenge the aliena- 
tion on the ground of the villages forming 
part of the joint family property and that 
: Krishnarao had no authority to alienate 
them so as to bind the family. But this 
contention can only be given effect to ifa 
-general account is taken and the sale is 
not void in toto. If it was found that 
Krishnarac’s share was withdrawn, then, 
of course, the’ defendant as purchaser 
would get nothing.. Whether the sale 
‘Bhould be set aside in its entirety or 
‘partially set aside can only be determined 
if a general account is taken, that is to say, 
in a suit for partition. The other course 
open to the plaintiff which he seems to 
‘have preferred was to challenge the aliena- 
tion on the ground of lis pendens; and 
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when that is the case, any question as to 
whether the property alienated was joint 
or not is immaterial. 

Whatever doubt there may have been 
as regards the nature of the suit before 
the amendment, there can be no doubt 
that after the amendment the claim was 
rested solely on the doctrine of lis pendens. 
It is said that it was alleged by the plaint- 
iff in the plaint that the property was 
held to be joint family property by the 
two decrees, and that this fact was not 
denied specifically by the defendant in his 
Written statement and that, therefore, 
the burden would lie on the defendant to 
show that this was not the joint family 
property. It must, however, be remem- 
bered that by his written statement the 
defendant contended that the property 
was of the separate ownership of Krishna- 
rao having been purchased by his guardian 
appointed, by the Court. Now, when, a 
guardian of the property of a Hindu minor 


‘is appointed’ in proceedings taken for 
‘that purpose, then it would be inconsis: 
‘tent with the case that’ the minor was 


a member of a joint family.—for in a 
joint family ordinarily no guardian of the 
property of a minor co-parcener can be 
appointed, so` that the presumption on 
which Mr. Coyajee relies loses its force as 


‘there is equally. a presuption in favour of 


the defendant, The plaintiff, therefore, 
had strictly to prove that the property 
formed part of the joint family property. 
The plaintiff himself went into the box but 
said nothing as regards the nature of 
the property or whether it was joint 
family property or not. There was no 
other evidence in the case on the point 


- except the two decrees on which the plaint- 


iff relied. The defendant admittedly was 


not a party tothe two suits. The decrees, 


therefore, were not inter partes. Now, it 


-is true that decrees not inter partes may 


be relevant in certain cases, but they 
clearly are not conclusive of the rights of 


_the parties, and it is difficult to see how 


the. defendant would be bound by these 
decrees. Apart from that, I am clear in 


‘my mind that the suit was not on the 


ground of an unauthorized alienation but 
was based upon s. 52, Transfer of Property 
Act. This conclusion derives support from 
the application put in on behalf of the de- 
fendant suggesting certain issues. The 
issues actually raised by the learned Judge 
also support this position. To entertain the 
application for amendment now, therefore, 
might give rise to- questions of limitation, 
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which I do not think is necessary to allow 
under the circumstances of this case. 

If I am right in holding that the cause 
of action was under s. 52, Transfer of 
Property Act, then any consideration as to 
the character ofthe property, and whether 
it was joint cr not, would be irrelevant. 


. Under the circumstances, although plead- 
-ings may not be construed strictly in this 


country, in my opinion, it would be chang- 
ing the whole nature of the suit and 
manifestly unfair and unjust to the defen- 
dant to allow the amendment applied for 
at this stage. 1 must, therefore, reject the 
application for amendment. 

The next question is whether the plaintiff 
as Receiver can bring this suit to set aside 
the sale under s. 52, Transfer of Property 
Act. Mr. Thakor raises two contentions in 
this respect. The first is, that as Bolton 
was appointed Receiver in suit No. 359, he 
could not sue as Receiver to attack the 
alienation by reason of the pendency of 
suit No. 410, The second is, that a Re- 
ceiver as such cannot bring a suit of this 
nature at all. As tothe first contention, 
it is sufficient to state that ifthe property 
was joint, and if the non-aslienating mem- 
bers, who were owners of the property 
along with the alienating member, could 
sue the latter cr his transferee, it is diffi- 
cult to see why the Receiver though ap- 
pointed in suit No. 359 could not sue the 
latter. The plaintiff was appointed Re- 
ceiver of the whole of the joint family 
property. by the High Court in suit No. 


3o9. The order made by the High Court 
is'as follows: 


'™ “For the reasons given in the accompanying 
‘judgment, the Court allows the appeal and ap- 


points the appellant Receiver on his giving security 
for the rent and profits of the immovable prop- 
erty which may come into his hand, He will be 
Receiver of the whole estate now in litigation with 
power to take immediate possession. of the mov- 
ables That will not include stridhan ornaments 
or clothes or other personal property now-m actual 
use cr wernt, 

There will be liberty to ‘the parties to apply for 
further orders from the lower Court, 

The lower Court to define the further powers of 
the Keceiver and to fix any limitations within which 
those powers should be exercised and to pass 
appiopriate orders providing for the residence and 
maintenance of defendant No, 1 and his family.” 


Accordingly the District Court conferred 


the following powers on the plaintiff as 
Receiver: 


“Whereas you have been appointed Receiver ag 
per order passed by the Honourable the High 
Cou1t on the date July 29, 1915, in the above 
suit, you aie conferred upon with such powers as 
to bringing and defending suits, and for the 


1ealization, management, protection, preservation 
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and improvement of the property, the collection of. ' 
the rents and profits thereof, the appMeation and 
disposal of such rents and profits and the. execu- 
tion of documents as the owner himself hoes, and 
to making an inventory of the movable property 
which the wife of defendant No 1 might claim 
as her own stridhan property and to let out 
immovable property and to evict tenants whenever 
it may become necessary. The house in which 
defendant No. 1 and his family are now residing 
is allowed to be kept im their possession for the 
present." ce aie 

The present suit was instituted with 
leave of the Court. Mr. Thakor says that 
the power of a Receiver to sue would not 
include a power to sue to set aside a | 
transaction or to recover property alleged 
to be belonging to the parties to a suit In 
which a person is appointed Receiver on 
the ground of fraud or lis pendens, and 
he relies on certain observations of the 
Madras High Court in Mahamed Kasi 


Sahib v. Panchapakesa Chetti (1) to show 
‘that where a right to sue depends upon | 


the election to be made by, parties to a 
transaction or any voliticn isto be exercised 
‘a8 a condition precedent to bring-the suit, 
then the Receiver on behalf of such ‘parties 
cannot sue. Apart from the fact that the 
decision relied upon goes upon its own 
‘facts and the terms ot the order made by 
which the Receiver in that case was ap- 
pointed, in my opinion, there is no sub- 
stance in this contention; and the answer 
to it is the law contained in O. XL,r.1, 
Oivil Procedure Code which is in these 
terms— l 

“(1) Where it appears to the Court to be just and 
convenient the Court may by order— 

(a) appoint a Receiver of any property, whether 
before or after decree; 

(b) remove any person from the possession o 
custody of the property; 

(c) commit the same to the possession, custody 
or management of the Receiver; and eo 

(d) confer upon the Receiver all such powers, a 
to bringing and defending suits and for the reali- 
‘gation, Management, protection, preservation and 
improvement of the property, the collection of the 
rents and profits thereof, the application and dis- 
posal of such rents and profits, and the. execution 
of documents as the owner himself has, or such 
of those powers as the Court thinks fit. 

(2) Nothing in this rule shall authorize the Court 
to remove from the possession or custody .of prop- 
erty any person whom any party to the suit has 
not a present right so to remove,” 

These words, in my opinion, are wide 
enough to empower tne Court to authorize 
a Receiver to bring any suit in his own 
name, the object ot which is to preserve, 
collect or leulize the property in suit, and 
where the Receiver is authorized in this 
behalf, he may sue in his own name. ‘The 
grounds upon which the suit is based seem 


(2) 35 M 578; 17 Ind. Cas. 233, 
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9 me to be immaterial. If the owner can 
Ting a suit? to recover his own property 
nd has a cause of action todo so, itis 
ifficult to see why the Receiver, who has 
he same powers as the owner has to 
„ring a suit and who is authorized by the 
jourt in that behalf, cannot bring sucha 
aut. The Receiver appointed, in my opi- 
ion, when properly authorized, would 
ave the same powers as the owner as 
egards the property; and if the owner 
ould not have sued for possession of the 
aroperty, the Receiver could not. But if 
ke owner could bring a suit and has a 
ause of action, then I think the Receiver 
vould be entitled to sue on the cause of 
action, subject of course to his being autho- 
ized’ by the Gourt in that behalf. The 
bjects for which a Receiver is appointed 
re the preservation and realization of the 
dubject-matter of the litigation pending 
me determination of the rights of the 
sarties. He is appointed for the benefit 
£ all the’ parties concerned in the liti- 
gation and is the representative of the 
Jourt and the parties’ interested in the 
itigation. If the joint family can sue to 
‘ecover possession of the family property, 
here is no reason why the Receiver can- 
note This brings me to the important 
question of lis pendens on which, as I have 
said, the suit is based. The old s. 82, 
ransfer of Property Act, which applies to 
his case, is in these terms: © am 
“During the active prosecution in any Court 
waving authority in British India, or established 
“eyond the limits of British India' by the 
tovernor-General in’ Oouncil, of a contentious 
mit or proceeding in which any right .to. im- 
movable property is directly and specifically in 
question, the property cannot be transferred or 
atherwise dealt with by any party to thesuit or 
“aroceeding so as to affect the rights of any other 
warty thereto under any decree or order which 


aay bs made therein, except under the authority 
£ the Court and on such terms as it may impose.” . 


It is clear from the terms of this section, 
hat the doctrine of lis pendens is not based 
mpon notice, but it rests upon the ground 
hat neither party to a suitcan alienate 
he property in the suit pending the suit so 
18 to defeat the rights of the other party. 
As thə decisions show, it is based upon 
sxpediency, and it is immaterial whether 
he alienee pendente lite had or had not 


1otice of the suit: see Bellamy v. Sabine ` 


2). The mere pendency ofa suit will not 
prevent one of tne parties from selling the 
property, the subject-matter of the suit, 
wut the purchase will in no manneratfect 


(2) (18°7)1 De G & J 566; 26 LJ Oh. 797; 3 Jur, (N 8) 
v43; 6 WE1;118 RR28, 
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the right of the other party, under any 
decree which may be made in the suit, 
unless the property was sold with the 
permission of the Uourt. The section lays 
down the principle, which is in conformity 
with what Story in his “Equity Jurispru- 
dence” observes that the effect of the 
maxim “ut lite pendente nihil -innovetur 


is not to annul the conveyance, but only 


to render it subservient to the rights of 
the parties to the litigation. The right 
then béing created by a statute and being 
restrictive of the ordinary rights of par- 
ties, the section, it is clear, must be con- 
strued strictly. The point to note is that 
this statutory right is given to the party to 
the suit other than an alienating party to 
have an alienation set aside so far as it 18 
necessary for the protection of his own 
rights. It has been held that if the plaint 
is insufficiently stamped and is rejected 
and is then re-presented after making good 
the deticiency, an alienation between the 
two dates of presentation would not be 
subject to lis pendens. In a suit to cans 
vel a deed of gift, where the plaint omitted 
reference to a particular property which 
the defendant sold before it was included 
in the suit by an amendment of the plaint, 
it was held that the sale was not atfected 
by tha doctrine of lis pendens: see 
Ashutosh Roy v. Ananta Ram, 50 Ind. Qas. 
727 (3), Walt Bandi Bibi v. Tabeya Bibi 
(4; and Ramchandra v. Bhagwan, 57 Ind. 
Oas. 652 (5). I refer.to these cases to show 
how strictly the section is interpreted. 
Although the learned Judge tinds that 
the sale to the defendant's father is. 
subject to the doctrine of lis pendens 
by reason of the pendency of suit No. 359, 
it is . fairly conceded . before us by 
Mr. Coyajee that that tinding cannot be ac- 
cepted and is not correct. That suit was in- 
stituted on September 24, 1912. 

The sale in favour of the defendant's 
fatner was completed on August 20, 1912. 
There can be no lis pendens where au 
alienation has been eifected before -the 
institution of the suit; but it is argued,—- 
and the learned Judge was ioclined to 
accept the argument—that suit No. 359 
was so connected with suit No. 410, or as 
tne learned Judge puts it, was a mere con- 
tinuation of suit No. 410, that both these 
suits practically are one and the same. 
‘he learned Judge himself nas observed 


3) 50 Ind. Cas. 727; A I R 1919 Oal, 40. 7 

i 41 A 53.; 50, Ind, Uas. 919;,A I R1919 AL, 320; 
17 A L J569. — : 

(5) 57 Ind. Qas, 652; AI R 1920 Nag, 92, ae 
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in more than one place that there was no 
order.consolidating the two suits. The fact 
remains that all the parties to the later suit 
were not parties to Suit No. 410. In that 
suit there were only two parties, Babu- 
rao as the plaintiff and Krishnarao as the 
defendant. In the other suit the plaintif 


represented the third branch, and Krishna- . 


rao and Baburao and Baburao’s trans- 
ferees were party defendants. The rights 
of Sonubai, widow of Baburao, were not 
determined in suit No. 359, but they were 
determined in suit No. 410. There were 
two separate decrees made in the suits. 
There was no decree in suit No. 410 in 
favour of Gangaram or his branch, and 
the transferees were not parties to suit 
No. 410. There is no provision of law 
under which suit No. 359 could be consi- 
dered to be a continuation of suit No. 410. 
The subsequent act of the Court in deli- 
vering a judgment in suit No. 410, even, if 
it be admitted that it was done on the 
strength of the decree in suit No. 359, 
cannot alter the position in Jaw or make 
suit No. 359 a continuation of suit No. 410. 
In these circumstances, the rights of the 
parties must be determined with reference 
to suit No. 410 and that suit alone. Now, 
suit No. 410 was brought by Baburao for 
partition of the family property originally 
against Krishnarao. In the list of the pro- 
perty there is an item of Rs. 75,000, which 
refers to threeinam villages in the Satara 
District, (1) Chandoli, (2) Bamboli, and (3) 
Atit—-as an approximate value of these 
villages. The plaintiff asked for a half 
share inthe property by partition and for 
accounts. As stated above, after the deci- 
Sion in suit No. 359, suit No. 410 was 
taken up. . Baburao inthe meantime had 
died, and Sonubai as this widow had.been 
brought on record. It appears that one 
Shankerrao claimed to be the adopted son 
of Baburao, and in 192] he was. also 
brought on record of this suit; but it -is 
common ground that it is not necessary to 
consider the rights of Shankerrao in this 
litigation and on the pdints which arise in 
this appeal. The decree, which is made in 
suit No. 410 is at p. 64, and is as follows: 


“It is declared that Sonubai or her husband, the 
deceased Baburao, has one-third share in the suit 
property.. The said one-third share may be properly 
Paititioned according 
separated and given. Accounts may be taken for 
determining as to how much movable property there 
was telonging to the joint family on the date on 
which the suit No. 733 of 1921 was first filed in the 
High Court. The property that may have been 
disposed of by Krishnarao since’ the filing of the 
aforesaid suit may be deducted from the property 
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VOLO 
mentioned in the plaint which is if the possessio 
of the defendant.” ; , 

The rest of the decree is immaterial 
With all respect t» the learned Judge, he 
seems to be under the impression that th 
suit was of the nature contemplated unde 
O. XXI, r. 63, that is a suit for a declara 
tion that certain property in the posses 
sion of the defendant was liable to be take» 
in execution of the decree in favour of th 
plaintiff. On these facts it is argued (1) the 
the property was not specifically describe 
in the plaint ; and (2) that the decree havin; 
directed that any property which may hav 
been disposed of by Krishnarao since th» 
filing of the suit should be deducted from 
the property mentioned in the plaint which 
is in the possession of the defendant, n 
lis pendens would arise .as against th 
defendant in this litigation. 


Section 52, Transfer of Property Act; lay 
down the conditions which create a l? 
pendens. One of the conditions is that In + 
pending suit a right to immovable property 
must be directly and specifically in question 
Then if provides ‘that the property 1s 
regard to which the right is directly ane 
specifically in question in the suit canno 
be transferred or otherwise dealt with by 
any party to the suit so as to-affect thr 
rights of any other party thereto unde! 
any decree which may be made therein 
except under authority of the Court anc 
on such terms as it may impose. The 
rules of procedure require that when any 
immovable property is in question In & 
suit, it must be as far as possible speci 
fically described in the plaint, and, i 
possible, by its boundaries. Mr. Thakor 
therefore, says that, to start with, the tw 
villages are described as being in the 
Satara District, whereas one of them 
namely the village Chandoli, is in Poon: 
District; and, secondly, no boundaries are 
given, and that even the names of th 
villages are not accurately written. It i 
irue that a misdescription of the land i» 
the pleadings will prevent the operation o 
the ‘dcctrine of lis pendens ; but if in spit 
of the misdescripticn the land is sufficienth 
identified, then the doctrine will apply 
It has been held by tke Calcutta Hig) 
Court that en alienee who is aware cf th 
identity of the property will be affectec 
by lis pendens in spile of the misdescrip 
ticn. The questicn to my mindis not 6 
much the knowledge of the alienee as t 
the identity of the Jand which he is buy 
ing and as to whether it is included in thr 
suit or not, but the question is what wa 
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he property which the parties knew and 
elieved was transferred pending the suit 
y one: of the parties thereto. If it is 
‘found that the parties to the suit from the 
description given in the plaint knew what 
mihe properties were, in which a right was 
Specifically and directly asserted, and if 
=as a result of the decree made therein, 
«either that property or a part of it is 
allotted to the other party, then it is 
difficult to see why that party will not be 
mntitled to rely upon the rule of lis pendens 
-as against the alienee from his opponent 

~n the suit. 
It was not suggested in this case that 
ihe. parties did not know what was the 
moroperty to which the plaintiff Baburao 
asserted aright specifically and directly as 
Mcing part of the joint family property. It 
“was not suggested that the family was 
moossessed of any Chandoli inam village 
situate in the Satara District. It was 


<ommon ground that Krishnarao’s mother: 


Ead purchased a half share in the inam 
village of Ohandoli in the Poona District 
and a similar half share in the inam 
village of Atit in the Satara District. It 
‘was this property which was valued at 
ERs. 75,000 by the plaintiff Baburao. It 
was not suggested on behalf of Krishnarao 
khat he was not in possession of any 
Chandoli inam village in the Satara Dis- 
xrict. In this state of things, it is clear 
khat the parties at any rate to suit No. 410 
new what was the property: which was 
claimed to be the joint family property 
and as to which the defendant had denied 
he claim. If that is the ‘position, and if 
Krishnarao alienated these two villages 
about which there was no mistake in the 
mind of Krishnarao, and Baburao, a mere 
mistake in describing the situation of the 
property or a misspelling of the names of 
the properties would not affect the doc- 
tine of lis pendens as against the present 
defendant. As a matter of fact I am not 
disposed to attach any importance to the 
‘alleged misspelling. It is said that even 
an the Poona District there was another 
village of Chandoli, but it was nobody's 
case, right from the time suit No. 410 was 
knstituted up to the time of the decree in 
the present litigation, that the village now 
claimed in the Receiver’s suit was that 
ther village of Chandoli. Nor was it 
suggested on behalf of the defendant in 
this case that there was a Chandoli Village 
n the District of Satara. The principle, 
[ think, which is deducible from the cases 
m which Mr. Thakor himself relies is, 
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that if the property is capable of being 
sufficiently identified and is included in 
the decree made in the suit awarding the 
non-alienating parties’ rights therein, then 
if it happens that his opponent transfers 
it pending the litigation and before the 
decree, it would not affect his share. A 
purchase made of land actually in litiga- 
tion pendente lite for a valuable considera- 
tion and without any express or implied 
notice affects the purchaser in the same 
manner as if he had notice, and he will 
accordingly beso far bound by the judg- 
ment or decree as not to be entitled to 
defeat the main object of the suit. Ordi- 
narily the judgment ofa Court binds only 
the parties and their privies in repre3ene 
tation or estate. But he who purchases 
during the pendency of an action is held 
bound by the judgment that may be made 
against the person from whom he derives 
title. The litigating parties are exempted 
from taking any notice of the title so ac- 
quired and such purchaser need not be 
made a party to the action. 

If that is the doctrine, then the point 
made has no force. The decrees was made 
on the strength of the decree in suit 
No. 859. The latter decree leaves no 
doubt upon the point. These villages were 
held to be part of the joint family proe 
perty and are ordered to be partitioned. 
When the decree was made in suit 
No. 410, the parties understood what the 
villages were, as by that time decree in 
suit No. 359 was made and suit No. 359 
described the villages accurately. If these 
Villages had not been alienated, then it is 
clear that’ Krishnarao would have had to 
bring them into hotchpot. It was never 
his case that the villages in suit No. 410 
were different from those which his 
mother has purchased. If so, it is difficult 
tosee how a transferee from him can put 
forward any contention now. Once it is 
remembered that a transferee pendente 
lite cannot rely on want of notice of the 
suit which is lis pendens, then I think 
the difficulties suggested would disappear. 
It seems to me to be clear from the record 
that everybody concerned understood 
what the properties were. The fact that 
the defendant raised no contention in this 
respect in his written statement orin the 
lower Court shows that he too was quite 
clear about the properties. 

The second point made is that the 
doctrine of lis pendens would not apply 
as the decree itself directed that the 
property transferred by Krishnarao should 
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be deducted from the property in the 
possession of the defendant. In the first 
place, reading the decree, itseems to me 
that this particular clause refers to move- 
able property which Krishnarao had 
alienated, and all that it says is that if it 
was found on taking accounts that he had 
alienated more than his share, then it 
should be debited against him. The evi- 
dence shows that until the termination of 
the two suits.—suit No. 359 and = suit 
No. 410,—it was nobody’s case that Kri- 
shnarao had alienated the immovable 
property, and the case-was that he had 
alienated a considerable part of the mov- 
able property consisting of jewellery, cash 
and ornaments. It was after the decree 
in suit No. 359 was made, and after it 
was confirmed by the High Oourt, that 
the Receiver started making inquiry and 
discovered that Krishnarao has made 
‘Various alienations with regard to immov- 
able property. The meaning of the clause 
in question seems to me to be nothing 
more than that the property alienated, if 
any, ‘should be accounted as a debit to 
the share allotted by the decree to Krishna- 
rao. That seems to be in consonance with 
the rule on which the Court acts in ad- 
justiog the rights of co-parceners, includ- 
ing those of the alienees from some of 
them, in effecting partition in a partition 
suit. 

One more point remains, and that is 
limitation. Mr. Thakor says that this was 
a suit for declaration and possession, and 
as the relief for possession was negatived, 
the suit must be treated as if it was one 
for declaration and, therefore, the suit 
which ‘was filed in 1930 must be held 
to be barred under Art. 120, Limitation Act. 
The right to sue, he says, accrued when 
the unauthorized alienation was made by 
Krishnarao, or in any case on April 19, 
1923, when the decree declaring the rights 
of Baburao was made in suit No. 410. I 
have no difficulty in rejecting that con- 
tention. In order to decide which article 
applies, and whether the suit is barred 
or not, regard must be had to the nature 
of the suit and the relief claimed. It is 
the right of the plaintiff to frame his 
suit so as to bring it under any article 
of the Limitation Act which is more favour- 
able to him as giving a longer period than 
another. If he frames the suit wrongly, 
he takes the consequences. But so long 
as the frame of the suit is consistent with 
the cause of action as alleged, the mere 
fact that he had made a claim which on 
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investigation is found to be unauthorized 
or which he was not entitled to make, 
cannot affect the question as to what 
article would apply. The question- oh 
limitation isto be decided with reference 
to the cause of action and to the frame 
of the suit when instituted and not with 
what isfound at the end of the trial o» 
the relief which is granted. I must, there 
fore, reject this contention. 3 

The question then remains, what is the 
decree which should be made in thir 
Court? I have referred to the actua 
decree made by the lower Court. Ihave 
pointed out that the nature of the pro 
perty has nothing to do with the questior 
of lis pendens. The effect of lis pendens 
if it applies, is that the alienation ia bac 
and must be seb aside either wholly or te 
the extent that it affects the rights con 
ferred upon the non-alienating party b 
the decree in tke suit. I, therefore, think 
that we must, following the section, g1Ve 
a declaration to the plaintiff to the effec 
that the alienation by Krishnarao u 
favour of the defendant is bad and canno 
affect the rights of Baburao, or rather o 
his wife, that is tosay, that lis penden. 
would affect the defendant's rights to the 
extent of the one-third share allotted t 
Baburao or his wife Sonubai in both the 
villages. As to how this is to be worke 
out, whether the purchaser is to be allowe: 
to remain in possession of the whole o 
any part of the property, is a matter whic) 
does not arise in this suit, and that mus 
be left to be decided in execution of th 
decrees in suit No. 359 and suit No. 410 
I would, therefore, set aside the decre 
and substitute a decree as indicated above 

I think a fair order to make under th 
circumstances of this case is that th 
plaintiff must get one-third of his cost 
from the defendent throughout, an 
the defendant do get two-thirds cost 
throughout from the plaintiff. Costs to b 
set off. 

Tyabji, J.—This appeal arises out of 
suit brought by a Receiver appoined i: 
another suit to which I shall presenti 
refer. The reliefs sought in the presen 
suit are a declaration that the sale-dee 
relating to two villages dated August 20 
1932, and executed by one Krishnare. 
Gopalrao Gaikwad in favour of the adoj 
tive father of the defendant was ne 
binding on the plaintiff; possession an 
mesne profits, and other reliefs. Limba, 
Gaikwad was the. common ancestor of th 
parties with whom the suit is primaril 


1987, 
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concerned. He died in 1892, leaving three 
sons Balvantrao, Gopalrao and Gangaram. 
Limbaji's first son Balvantrao died in 1893 
leaving a son named Baburao who died on 
June 12, 1913, leaving a widow Sonubai. 
The second son of Limbaji, Gopalrao, died 
in 1906 leaving a son Krishnarao wao 
died leaving a son Shivajirao. The third 
son of Limbaji Gangaram is alive and has 
a son Yadavrao. The following pedigree 
will show the relations between the parties : 
LIMBAJI died 1892 


saa ttteennan tama 





| 
Balvantrao, Gopalrao, Gangaram, 
died 1893 died 1906 [February 25, 
==Lakshmi- 1908, released 
Baburao, bai his rights in 
died June 12, favour of Laxmibai. 
1913 Krishnarao On September 
=<<Sonubai. , ; 
[On October Shivajirao. brought suit 
11, 1911, No, 359 of 1912 : 
brought suit Gangaram ard 
No. 410 of Yadav v. Krish- 
1911: narao and 
Babarao v. Baburao] 
Krishnarao.] 
Yadavrao, 


Several suits for obtaining partition of 
the family property and similar reliefs 
have been instituted between members of 
the family. It is necessary to refer to two 
of them. First on October 11l, 1911, suit 
No. 410 of 1911 was brought by Baburao 
(representing the first of the three of the 
family branches) against Krishnarao (re- 
presenting the second branch) for parti- 
tion. The third son Gangaram was not 
made a party to this suit on the allegation 
that he had released his rights in the 
family property. It was during the pen- 
dency of this suit that Krishnarao on 
August 26,1912, entered into the sale-deed 
(Ex. 73) which is sought to be declared null 
and void in the present suit. Within a 
month of the sale-deed, viz., on Septem- 
ber ‘24, 1912, the second suit to which I 
have referred, suit No. 359 of 1912, was 
brought by Gangaram and his son Yadavrao 
against Krishnarao and Baburao; so that 
to this suit the representatives of all the 
three branches of the family were parties. 
The second suit was proceeded with, not 
suit No. 410 of 1911 though it was the 
earlier suit. The present ‘plaintiff was 
appointed Receiver in the second suit 
No. 309 of 1912 and has brought this suit 
for obtaining the reliefs that I have stated. 
I willin fature refer to the earlier suit as 
suit No. 410, and the second one as suit 
No. 359 omitting the years of institution. 

The first question that arises in the 
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present proceeding is, under what right, if 
any, can the plaintiff bring the present suit ? 
He relies upon the orders of the Court 
appointing him Receiver. The earlier of 
those orders was made by Batchelor, J. 
and Hayward, J., in Appeal No. 23 of 
1915 which arose out of interlocutory proe 
ceedings in suit No. 359. The order, so far 
as relevant, is to the effect that the plaintiff 
was appointed Receiver of the immovable 
property which may come into his hands ; 
and that he was to be Receiver of the 
whole estate then in litigation, with power 
to take immediate possession of the 
movables. Liberty was given to the par- 
ties to apply for further orders, and the 
lower Court was directed (1) to define the 
further powers of the Receiver; (2) to fix 
any limitation within which those powers 
should be exercised ; and (3) to pass appro- 
priate orders prcviding for matters not 
now relevant. In pursuance of the direc: 
tions of the High Court, the Subordinate 
Judge, in whose Court suit No. 399 was 
pending, made on July 31, 1915, an order 
conferring upon the Receiver the powers 
referred to in the Civil Procedure Code, 
O. XL, r. 1, sub-r. (1) cl. (d) in terms 
of the clause itself. These powers include 
“all such powers as to bringing and defend- 
ing suits as the owner himself has”. The 
Subordinate Judge also gave some other 
directions to the Receiver which are not now 
relevant. 

It is argued on behalf of the appellant 
that the present suit is for the purpose of 
avoiding asale on the principle contained 
in s. 53, Transfer of Property Act, and 
that a Receiver cannot be empowered to 
bring such a suit. Reliance is placed on 
Mahamed Kasam Sahib v. Panchapakesa 
Chetti (1) in which after reference to several 


eneral considerations it is stated (p. d81*) : 
“No authority has been cited to us, nor are we 
aware of any in support of the position that a 
Receiver appointed in the circumstances of this 
case hay any right to recover property which has 
been already sold away by the judgment-debtor on 
the ground that the sale is voidable as against the 
creditors on the principle embodied ins. 93, Trans- 


fer of Property Act.” 

Thus the judgment expressly refers to a 
Receiver appointed in the circumstances of 
the case before the Court. The order there 
was made on an application that the 
Receiver should be appointed for collecting 
the property or the price thereof. And 
yet the order made on that ap plication did 
not authorize the Receiver to recover the 
price of the goods from the defendant, but 
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appointed him. Receiver specifically of cer- 
tain property mentioned under twenty- 
two items in a schedule. It is also pointed 
out in the judgment ihat the Receiver had 
not obtained permission to bring the suit 
in question. In my opinion the order in 


the present case must be construed on its ` 


own terms—just as the orderin the deci- 
sion to which I have referred was construed 
—and it must be determined whether 
the Court had—acting within its jurisdic- 
tion— authorized the institution of such a 
suit as the Receiver has instituted. The 
order must of course be controlled by 
the limits of the jurisdiction conferred upon 
the Court to appoint Receivers under O. XL, 
r. 1. The present order was couched in 
the very terms of cl. (d) of that rule; its 
terms were not even made to conform to 
the special needs and circumstances with 
which the Receiver had to deal. As to the 
limits upon the jurisdiction of the Court, 
its authority to remove any person from 
the possession Or custedy of property is 
restricted to cases where any party to the 
suit has a present right to remove the 
person in possession. It is not alleged that 
the order -contravenes this provision. lt 
is not pointed out what other obstacle 
hinders the Court from appointing a Re- 
ceiver for bringing such a suit as the 
present, nor is the peculiarity in the pre- 
sent suit specified, by reason of which this 
suit must be put out of the class of suits 

that the owner himself could have brought. 
- Whether the present plaintiff as Receiver 
became entitled after the Court's order to 
bring the present suit cannot, however, be 
determined without attending to other 
considerations. The Receiver was appoin- 
ted Receiver of the whole of the property 
then in litigation in a suit to which not 
only Krishnarao, whose act is sought to be 
inpeached, but Baburao whose rights are 
affected, was party. The object of appoint- 
ing the Receiver was that the interests of 
all the parties to the suit (and particularly 
of Baburao) in all the estate should be 
safeguarded. The power to bring all such 
suits as the owner himself had must, there- 
fore have reference to all such suits as any 
of the parties to the suit could have brought 
for, safeguarding their interests. Conse- 
quently the Receiver was authorized to 
bring any such suit as Baburao could have 
brought: and the question whether the 
Receiver could bring this sait must depend 
upon whether Baburao could himself have 
brought it. For dealing with this question 
whether Baburao could have brought a 
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suit for a declaration that the sale-deed 
by Krishnarao dated August 26, 1912, 
was not binding on him—I must turn to 
suit No. 410..In that suit Baburao was 
the plaintiff and Krishnarao the defend- 
ant. The reliefs sought were that the 
property. mentioned in the schedules A and 
B may be equitably partitioned between the: 
plaintiff and the defendant, that accounis 
be taken and other reliefs. One of the 
items in the schedule of which partition 
was sought was as follows: “Rs. 75,000— 
Inam villages in the Satara District—l. 
Ohandoli, 2. Bomboli, 3. Hatid, the value 
of all these is about Rs. i 

In order that s. 52, Transfer of Property 
Act, may be brought into operation, 1t has 
to be made out—I follow the language of 
the section as far as possible—that some 
right to the immovable property (consisting 
of: the two villages which are the subject- 
matter of the present suit) was directly 
and specifically in question in suit No. 410. 
If that is made out, then under s. 52 the 
property could not be transferred by any 
party to suit No. 410 so as to affect the 
rights of any other party thereto under 
any decree therein. It was argued that 
the answer to the initial question must 
be inthe negative, viz., that no right to 
the said villages directly and specifically 
in question in suit No. 410 as the descrip- 
tion of the villages in the plaint in that 
suit is not accurate. There is no doubt 
about the inaccuracy of the description. 
But for determining whether any right 
to a property is directly and specifical- 
ly in question in any suit, an error .in 
the description cannot be of any mate- 
riality so long as the Court and the parties 
understand which property is in question. 
Fraud or collusion might alter the situa- 
tion, but subject to such considerations 
the description of the property is for the 
Court and for the parties concerned. If 
they are able to understand what property 
is meant and proceed with the suit, their 
understanding of the situation will deter- 
mine which is the property the right to 
which is directly and specifically in ques- 
tion in the suit. In Wali Bandi Bibiv. 
Tabeya Bibi (4) at pp. 536 and 537*, re- 
liance is placed ov Bennet in his work on 
“Lis Pendens”: l 


“It may be said in general that a lis pendens 
will be oreated whether the property involved in 
suit is described, either by such definite and 
technically legal description that its identity -can 
be made out by the description alone, or where 
there is such a general description of its character 
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max statue, and by such reference that upon inquiry 
dentity of the property involved in litigation can 
«a ascertained,” 


. There is no doubt that the - villages 


vere the villages that are referred to in 
he present proceedings, nor is there any 
doubt that in the previous suit Baburao’s 
ight to have these villages partitioned 
— was directly and specifically in question. 
_ The property, therefore, could not under 
3 52 be transferred or otherwise dealt 
viih by any party—/‘and Krishnarao was 
ane -of the parties)—so as fo affect the 
ights of any other party tothe suit, (viz. 
Besburao), under the decree or order which 
mmay be made in the suit except under the 
meauthority of the Court, and on such terms 
«as it may impose. It is not suggested that 
«the transfer was made under the autho- 
rity of the Court. Baburao’s rights under 
Ethe decree in Suit No. 410 will not, there- 
fore, be affected by the transfer made by 
Krishnarao. Under the decree made in 
suit No. 410 it was declared that : 
“Sonubai or her husband the deceased Baburao 
has one-third share in the ‘suit property. The 
said one-third share may be properly partitioned 


according to law and it should be separated and 
given.” 


The decree is dated April 19, 1923. At 
the date of the decree Baburao had died 
and his representative Sonubai had been 
brought on the record, but for convenience 
and brevity I will hereafter speak ‘of the 
decree being in favour of Baburao omitting 
reference to his representative Sonubai 
and substituting Baburao’s name for. that 
of Sonubaj where her name is mentioned 
as his representative. The plaint in suit 
No. 410 had beem filed on October 11, 
1911, and the decree was made on April 23, 
1923. In the interval Krishnarao had on 
August 26, 1912, executed the sale-deed 
now in question (Hx. 73) alienating the 
two villages. It seems to me, therefore, 
that under s. 52, Transfer of Property Act, 
the sale by Krishnarao in favour of the 
present defendant cannot affect the rights 
of Baburao under the decree made in 
suit No. 410, viz. the sale cannot affect 
the declaration that Baburao had a one-third 
Share in it, nor the order that the one- 
third share of the property should be parti- 
tioned according to law and separately 
given tohim. It was argued, however, that 
s. 52, Transfer of Property Act, expressly 
restricts its own operation to rights under 
any decree or order that may be made in 
the pending suit: that the property can 
be transferred or otherwise -dealt with so 
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long as it does not affect the rights of any 
party undėr the decree in the pending suit, 
and that a transfer affecting such rights 


ferred to in the schedule in Suit No. 410. ° of the parties as do not arise under the 


decree is not rendered nugatory by s. 52. 
In connection with this) argument our 
attention was drawn to the provisions in 
the decree in suit No. 410 that: 

“Accounts may be taken for determining as to 
how much, movable property there was belonging 
to the joint family on the date on which the suit 
(No. 733 of 1911) wag first filed in the Honourable 
High Court. The property that may have been 
disposed of by Krishnarao since the filing of the 
aforesaid suit may be deducted from the property 
mentioned in the plaint which is in the possession 
of the defendant.” 


It is argued these provisions of the 
decree preclude a disturbance of the dis- 
positions by Krishnarao after the date 
referred to; that his dispositions were pro- 
tected, and were to have full effect; and 
that the result was that Krishnarao’s 
share was made responsible for his acts, 
but his alienations were ratified. I cannot 
agree. The intention of the decree was to 
make Krishnarao responsible for all the 
property in his possession: if he had 
unlawfully disposed of any such property, 
it could not have been intended to perfect 
the. deficient title of persons who could be 
traced to be in possession of immovable 
property unauthorizedly transferred to 


‘them. In any case there is nothing ‘to 


show that it was intended, after the institue 
tion of the suit for partition, that a single 
co-parcener should be chartered to act so 
as to render the partition sought in the 
suit nugatory and meaningless, and to dee- 
prive the parties of the protection vouchsat- 
ed by s. 52, Transfer of Property Act. 


If I am right in coming tothe conclue 
sion that Baburao was entitled to the 
benefit of s. 52, Transfer of Property Act, 
and his rights under the decree in suit 
No. 410 were protected against the transfer 
by Krishnarao in favour of the defendant's 
father, then, in my opinion, the plaintiff as 
the Receiver in suit No. 359 was authorized 
to represent the interest of Baburao and 
to bring a suit for a declaration that the 
right of Baburao was not affected by 
Krishnarao’s unauthorized transfer. The 
argument that the Receiver was appointed 
Receiver in suit No. 359 and not in suit 
No.. 410 has no materiality, As Receiver 
he was entitled (provided the Court 
authorized him) to step into the shoes of 
the parties to the suit in which he was 
appointed—viz., suit No. 359. One of such 
parties was Baburao, whose rights included 
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tion was to be on the strength of th 
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the right to have it declared that the sale- 
deed, dated August 26, 1912, made during 


+ 


the pendency of suit No. 410 did not 
affect his rights under the decree in sult 
No. 410; and that is the declaration that 
I would make. The learned Judge in the 
decree under appeal has held that the deed 
of sale by Krishnarao was void except as 
against himself, because Krishnarao pur- 
ported to deal with the joint family pro- 
perty and because he could, at the most, 
deal with the joint family property to the 
extent to which one of several co-parceners 
can deal with joint property. The learned 
Judge says: 

“Jt is not now contended before me that the 
property in suit was not the joint family property 
of the transferor Krishnarao and his other co- 
sharers or that it was the separate and self-acquired 
property of the transfer orKrishnarao... .Krishnarao 
did not contend particularly that this was his self- 
acquired property. Defendant, who derives title 
through him—a title acquired after the filing of 
these suits—could not, therefore, raise that conten- 
tion. As a matter of fact this defendant does not 
raise that contention now. Even if he were not 
precluded from raising that contention there is 
nothing in support of that contention. In the cir- 
cumstances mentioned it was for the defendant to 
prove that the property in suit was the self-acquired 
property of Krishnarao and not the joint family 
property of himself and his uncle and cousins, And 
he does not attempt before me to prove this. In 
fact the theory of self-acquisition is not pressed or 
argued before me.” 


The objection to this view of the case, 
however, is that the present suit did not 
seek any relief on the ground of the pro- 
perty being joint and the transfer being 
void against the interests, of the other co- 
parceners. The plaint is very badly 
drawn. Much argument was addressed to 
us to the effect that plaints in the mufus- 
gal should be liberally construed. The 
plaint in this case was filed in the Court 
of the First Olass Subordinate Judge, 
Poona. There could not have been any 
difficulty in getting the plaint more care- 
fully drafted. Notwithstanding this I am 
prepered to make allowances. What is 
badly or carelessly expressed may be 
laboriously interpreted, and what has been 
unexpressed may be taken to have been 
implied, so long as this can be done without 
being unfair to the other side. But the 
suit cannot be allowed to be entirely altered 
in its nature. The only prayers in the 
plaint as originally filed were for a declara- 
tion that the sale-deed of August 26, 1912, 
was illegal and null and void and that 
the suit property may be taken out of the 
possession of the defendant and given into 
the possession of the plaintiffs., By an 


decree in suits Nos. 410 and 359 and s. 52” 
Transfer of Property Act. It was arguec 
for the plaintiff that the reasons why the 
sale should be declared void should be 
considered as surplusage, and that if the 
plaintiff could make out other good-ground» 
for the sale being declared void, he shoul 
not be precluded from doing so. Reliance wat 
in this connection placed on two paragraph! 
of the plaint: para. 2, where it is statec 
that the villages had been purchased out o. 
the moneys of the joint family : that in sui 
No. 410 Baburao sought to recover hi 
share in the villages after stating that 
they belonged to the joint family and that 
the sale had been entered into by Krishna 
rao making faise representations that the 
property was of his exclusive ownership. 
And in para. 2-A by an amendment it was 
suggested that “the Court would declare 
the whole of the estate in dispute is of the 
ownership of the joint family of Gaikwad”. 


But the ultimate difficulty in the plain- 
tiffs way is that there was neither an issue 
on the point whether the villages belonged 
to the joint family nor any materials on 
which such an issue might be answered in 
the plaintiff's favour. The issues are limited 
to the question of lis pendens. No evidence 
was adduced onthe question whether the 
property was joint or separate. Hardly any 
facts seem to have been proved during the 
trial. The only oral evidence seems to have 
been that of the Receiver who knew nothing 
personally and could depose to no facts of 
his own knowledge. He only produced 
documents mainly relating to proceedings 
in Court. The learned Judge has allowed 
his mind to be affected by the statements 
in the judgments in the previous suits. 
But judgments can be deemed relevant 
under -tne Evidence Act only for very 
limited purposes. {t was argued that they 
muy be relied upon underss. 13 and 43, 
Evidence Act. Under those sections judg- 
ments are admissible only .as establishing 
particular transactions in which a right, 
the existence of which is in question, was 
claimed, recognized or exercised, or: in 
which its exercise was disputed, asserted 
or departed trom. In particular the reasons 
upon which the judgment is founded are 
not part of the transaction and cannot be 
regarded as such, nor can any finding of 
fact come to in the previous judgments 
other than the transaction itself be deemed 
to be relevant in the present case: Gubinda 


My 


1937. à 
Narayan Singh v. Sham Lal Singh (6) at 
p. 136*. The previous judgments, there- 
fore, cannot be evidence of the fact that 
these villages were joint property or that 
they were purchased out of joint property. 
If that fact had been made an issue in the 
present suit, it would have been necessary 
to give evidence to establish it. The pre- 
vious judgments would only have been 
evidence for showing that in the transaction 
consisting of the suite and of the judgments 
it had been asserted that the property was 
joint. In my opinion, therefore, the learn- 
ed Judge had no materials before him 
on which he could decide the case on the 
basis that the two villages were joint 
family property and liable to be partition- 
ed in execution of the decree in suit 
No. 359. The decree should, in my opinion, 
have been restricted tothe matters alleged 
and proved before him. The matters alleg- 
ed and proved before him had reference 
only to the applicability of the doctrine of 
lis pendens. Accordingly the decree should 
merely have contained a declaration that 
the rights of Baburao under the decree in 
suit No. 410, viz, to have the property 
partitioned and to receive possession of a 
One-third share therein, were not affected 
by the sale-deed dated August 26, 1912. 

The learned Judge has decided the case 
primarily on the basis that the property 
was joint and that, therefore, the sale was 
not authorized. But he has also held that 
the doctrine of lis pendens must be taken 
to vitiate the sale not only as against 
Baburao but against all parties to suit 
No. 359. His reasons for holding to this 
effect are that the two suits Nos. 410 and 
359 were practically the same and that the 
sale must be subject to the rights. of all 
the parties to suit No. 359 also, that 

“though there was not a formal’ consolidation 
order, it was practically understood that the suit 
No. 359 was the same as, or a continuation of 


the former suit, viz., suit No 410, and the mat- 


ee in dispute were decided in suit No. 359 of. 
912.” ~- ` 


In my opinion this view is erroneous. 
The doctrine of lis pendens is enunciated 
in s. 52. It must be given effect to accord- 
ing tothe terms of the section. The sec- 
tion refers only to transfers or dealings 
by parties to the pending suit so as to 
affect the ,right of. any other party to the 
pending suit under any decree or order 


was not pending at the time ofthe sale 
(6) 58 I A125; 137 Ind. Oas.753; A I R1931 PO 
89: 58 CLJ 333; 35 C W W 521; (1931) M W N 435; 
33 L W 707; 33 Bom. L R 885,61 ML J 9; 58 O 1187; 
Ind. Rul. (1931) P O 145 (P O). l 
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that may be made therein. Suit No. 359 
on August 26, 1912, and the parties to 
that suit, cannot be brought under the 
terms of s. 52. The learned Judge has 
referred to a formal consolidation order. 
I am not aware of the precise class of 
orders to which reference is made. No 
authority was cited to us on this point. 
So far as I have heen able to discover, 
the expression “consolidation” is applied 
to suits in the Civil Procedure Code only 
under O. XLV, r.4, which is restricted to 
pecuniary valuation in order to decide 
whether leave to appeal may or may not 
be granted. But I am unable to under- 
stand the process by which suits Nos. 359 
and 410 could have been so consolidated 
as to bring about the result that a person 
who was not a party to any suit until 
September 24, 1912, when suit No. 359 
was instituted, should be deemed to have 
been a party to a suit instituted on October 
Li, 1911, viz., suit No. 410. Unless this 
process is requisitioned, the sale of August 
26, 1912, would be unaffected by the rights 
of the parties subsequently introduced into 
the litigation—even if it is conceded that 
the litigation under the two suits must be 
considered to be one suit or proceeding 
for the purposes of s. 52, Transfer of Pro- 
perty Act, in the sense that every party 
to the one suit must be deemed to bea 
party to the other suit—a proposition which 
I need hardly say a Court would pause 
before adopting. I would, therefore, set 
aside the decree made by the lower Court 
and instead of it make a declaration in 
the terms of the decree in suit No. 410 in 
favour of the representative of Baburao. 
I agree in the order relating to costs pro- 
posed by the learned Officiating Chief 
Justice. 
N. Order accordingly. 
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; The function of the Judge in exercising his rights 
of local inspection granted by the statute, ù e., 
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e Oivil Procedure Code, is for the purpose 

ona de the evidence and for no „other 
purpose. By “ understanding the | evidence ” ig not 
meant “contradicting a witness . A witness may 
make a statement which from the local inspection 
may appear to be untrue, but the Judge is not en- 
titled to say that if is untrue from what he bim- 


bserves. l 
goe the khesra is not in conflict with the Record 


f Rights but is a mere explanation of it in the sense 
of eying greater detail, it is admissible for such pur- 


nly. 
Or. O. A. from a decision of the Sub-Judge, 


Court, Gaya. dated July 19, 1933. 
a A. B. Mukherji and A.H. Fakhr- 
ddin, for the Appellant., 
i Mr. Raj kishore Prasad, for the Respon- 


dent. 


Judgment.—The question in this case 
is whether the plaintiffs-respondents were 
entitled to exclusive rights of irrigation 
from a certain ahar, ‘he details, ib is un- 
necessary to state, and the question argued 
before me is limited to the matter of whether 
the learned Judge has acted irregularly by 
imporiing, so it is said, his own knowledge 
into the case froma local inspection and 
secondly whether he was right in holding 
that the khesra was inadmissible in evi- 
dence. As regards the first question, there 
are two or three observations during the 
course of the learned Judges judgment 
from which it can be gathered what in- 
fluence the local inspection had upon the 
learned Judge's mind as regards the facts 
of the case. The first observation he makes 
pe the natural position of the lands in defen- 
dants’ takhtas on the locality lying much removed 
at a distance from the pind 644 up to junction and 
pind 645 and in the absence of any documentary evi- 
dence that the lands of the defendants are in Kita 
Uperka Ahar Ka Pith I would conclude that they 
ave notin Kita Uperka Ahar Ka Pith. 

Itmight be suggested that, that state- 
ment does not result from the local inspec- 
tion, but on reference to other passages of 
the judgment with regard to this matter 
the point seems to be clear. It was the 
plaintiff's case, it appears, that the defen - 
dant had other sources of irrigation and 
therefore was not entitled to irrigate from 
the aharin dispute. The learned Judge in 
the Court below points out that the Munsif 
had not relied upon the oral evidence ex- 
cepting the evidence of D. W. No. 1. Then 
he goes on to point out that the evidence of 
D. W. No.1 “must be taken with great 
caution”. The witness had said that there 
were no Abris called Utarwari, Dayali and 
Naiki. Then the Judge goes on to point 
out that he (the Judge) found at local 
inspection that there were khatas very 


qos or y 


ABDUL BAQI V. FAKHRUL IsLaM (PAT.) 


17010 


deep in these Ahris andthe western pindg 
were very high. From that he goes on to 
observe that this falsifies the witness's 
evidence. Then at alater stage of his judg- 


ment the learned Judge says: 

“It appeared at the local inspection that a por- 
tion of the eastern pind of Dayali Ahrihas been re- 
moved or in other words the pind 644 at its northern 
extremity has been removed. It shows clearly that 
the surface water goes to Utarwari Ahri in 633." 


Now the function of the learned Judge 
in exercising hisrights of local inspection 
granted by the statute, 7 e. under the 
Civil Procedure Oode,is for the purpose of 
understanding the evidence and for no : 
other purpose. By “understanding the 
evidence" is not meant “contradicting a 
witness”. A witness may make a statement 
which from the local inspection may appear 
to be untrue ,but the learned Judge is not 
entitled tosay thatitis untrue from what 
he himself observes. The reason for grant- 
ing this power of local inspection is perfect- 
ly obvious, In certain cases facts are com- 
plicated and without having the opportu- 
nity. to see the subject-matter of the 
witness's evidence, itis slmost impcssible 
to understand what the witness means and 
itis for that purpose that the Judge is 
entitled to inspect the locality. If he wanted 
to contradict D. W. No.1 he was not entitled 
to doso from what he saw on the spot as it 
is perfectly obvious that had the parties 
been entitled to question the learned 
Judge on what he saw a very different - 
result might obtain from that which the 
learoed Judge describes in his judgment. 
D. W. No. 1 may bea truthful witness or an 
untruthful witness; but when he says that 
there were no Ahris he can only be contra- 
dicted in that by process known to the 
law, namely, cross examination or by other 
and more cogent evidence which will show 
that his statement cannot be supported.. I 
have analysed the learned Judge’s judg- 
ment with care and fail to come to the 
conclusion that the passages to which I have 
referred are not an indication that the 
whole judgment on this question of fact 
for such as it was, was not influenced by the 
learned Judge's observation. 

As regards the question of khesra, the 
matter is a little more difficult. In so far 
asany attempt was being made to rebut 
the Record of Rights by reference to the 
khesra, in my judgment the learned Judge 
was right. The law does not recognize 
khesras as documentary evidence, although 
it is pessible that khesras might be admitt- 
ed under some sertion of the Evidence Act, 
But I purposely do not decide that matter 
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because % do not think it arises. In so far 
as thekhesra was notin conflict with the 
Yecord but a mere explanation of it in the 
Sense of giving greater detail, I would hold 
that it was admissible, but for any other 
purpose it was clearly inadmissible. Having 
regard totheviewI take of the effect of 
the learned Judge's inspection on his judg- 
ment, I must come to the conclusion that the 
case must be remanded to him to be heard 
and determined excluding those matters to 
which I have referred and excluding any 
matter in the form of. new evidence which 
arises by reason of that inspection. It is 
impossible of course for the learned Judge 
entirely to eliminate from‘ his mind what 
he saw on the spot, but he must do his 
hest to exclude these matters which would 
Tun: counter to the cases of either parties; 
in other words, to state it quite shortly 
his inspection must be used for the pur- 
pose of understanding the: evidence and 
not otherwise. The appeal is allowed, the 
case will be remanded to the learned 
Judge.to be heard and determined accord- 
ing to law and the costs of -this appeal 
will abide the result of the hearing in 
the Court below.. Leave to appeal is refused. 
D. Appeal allowed. 


Mee Re oN 


SIND JUDICIAL COMMISSIONER'S 
COURT 


Second Oivil Appeal No. 19-of1932 
December 11, 1936 X 
Davis, J. C. anp MEATA, A. J. O. 
NEBHANMAL AND anotaER— 
APPELLANTS 


` versus j 
MAHOMED HAJI MOHBAT— 
RESPONDENT 

Limitation Act (IX of 1908), Sch. I, Art. 182 (5)— 
‘In accordance with law', meaning of—Prior ap- 
plication must have been within time— Dekthan 
Agriculturists’ Relief Act (XVII of 1879), s. 15-B— 
Decree under, passed by consent—Whether requires 
to be made final—Application to make it absolute and 
order-—Whether step-in-aid. 

The expression “in accordance with law" in Art, 182 
(5), Limitation Act does not necessarily mean an 
applicatidn prescribed or required by law. An ap- 
plication would be in accordance: with law, even 
though it is not required by law, provided it does not 
contravene any express provision of law or conflict 
with any principle of law. The words “in accordance 
with law” are adjectival not only to the words “to the 
proper Court for execution” but also to the words 
“to take a step-in-aid of execution.” Therefore it is 
necessary to show that the prior application which is 
relied as step-in-aid of execution was in accordance 
with law of limitation, te, was within time. 
Bhagwan v. Dhondi (8), relied on. ; 

A decree under s. .15-B,.Dekkhan Agriculturists’ 


Relief Act, passed by consentof the parties doesnot — 
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require to be made final. Whensuch aconsent decree 
is passed and the decree-holder applies to make the 
decree absolute, the application and order thereon 
making it absolute are notin accordance with law, 
and do not constitute a step in-aid to save limitation, 
Sahijram v, Tower (1) and Volkart Bros.v. Achrajram 
Sahni (2), followed. 

S..0. A. against an order of the Assistant 
Judge, Larkana, dated March 2, 1832. 

Mr. Srikishendas H. Lulla, for the Appel- 


lants. i 


Mehta, A. J. C-—The facts giving 
rise to this second appeal are briefly 
as follows: In 1913 a suit was filed 
under the Dekkhan Agriculturisis’ Relief 
Act by Jian and Haji Mchbat, sons of 
Allahobhayo, agriculturists, against the 
sons and grandsons of one Khodromal in 
the Oourt of the Subordinate Judge of 
Sehwan for redemption of a mortgage and 
for rendering of accounts ofincome. The 
plaintiffs stated in the plaint that, after 
settlement of the old account running for 
a quarter of acentury between the parties, 
certain lands belonging to the plaintiffs 
were mortgaged with possession’ to 
Khodromal on May 17, 1900, for a sum of 
Rs. 799; that according to the mortgage- 
deed the mortgagee was to appropriate 
half the ‘income of the lands in his posses- 
sion in lieu of interest; that from the time 
of the mortgage the mortgagee had been 
appropriating all the income of the land, 
one-half inlieu of interest and the’ other half 
in lieu of principal; that the original’ mort- 
gagee Khodromal having died the mortgagors 
demanded rendering ofaccounts from his 
heirs, the defendants, fromthe beginning; 
but. the defendants refused to render 
accounts; and hence the necessity forthe 
suit. The plaintiffs stated further in the 
plaint that on accounts being taken the 
Court will find that some amount was 
due to them. A consent decree was passed 
on December 5, 1913, under which it was 
ordered as under : . 

“It is hereby ordered in terms.of the agreement sub 
mitted by them that the plaintiffs do pay Rs. 600, in 
words rupees six hundred only, in 8 years by yearly 
instalments of Rs. 75 towards their claim and costs. 
The first instalment to commence on. January ŝi, 
1915, and thereafter each succeeding instalment on 
the same date of eacli succeeding year. Failure of 
any instalment onitsdue date, the defendants to 
pay interest at 8 annas per cent. per month for the 
period for which the default is committed. Till the 
above amount is fully satisfied, the said fields will 
remain mortgaged without possession, as a mea- 
sure of consolation, Thus the following decree is 
ordered.” 

“If the plaintifis pay the above amount on due dates, 
months and years or even earlier into the Court, the 
defendants should hand over possession of the 
relevant.documents that they may have tothe plain- 
tiffs, or tothe man appointed by the plaintiffs, on 
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their behalf, And itis ordered that if the said im- 
movable property is subjectto any encumbrancesor 
ifany of the defendants claim any interest in the said 
property the return of the property will be made free 
of such claims or encumbrances.” 

“Likewise if the above amount is not paid within 
the period or any time earlier than that, the plaintiff 
is debarred from claiming all rights to the said 
property. ‘lhereafter the mortgaged property will 
be sold.” 

It will be seen that there is some in- 
consistency between the first part of the 
decree and the second part which is sup- 
posed to be the decree proper. That in- 
consistency lies in the fact that although 
according to the agreement the mortgaged 
fields were to remain mortgaged without 
possession, i €, the defendants were to 
hand over possession; still according to 
the latter part the return of the docu- 
ments was made dependent on payment 
of the amount agreed to be paid by the 
mortgagors without any order to the defen- 
dants to hand over possession of the lands 
at once. Jt appears that the first applica- 
tion was made on February 3, 1920, for 
execution of the above decree. In this 
application it was stated that three instal- 
ments of Rs. 75 each had not been paid 
but owing to bar of limitation those were 
given up; and for three instalments pay- 
able in January 1918, January 1919 and 
January 1920, together with interest and 
costs of the execution application the decree- 
holders prayed for execution in the sum 
of Rs. 244-6-3 by sale of the land of the 
judgment-debtors. The learned Subordinate 
Judge passed the following order on the 
application : ~. m i 


Bmt? 


: “To show cause on February 16, 1920, whether the 
execution application isfit to be proceeded with, in 
the absence of,the final decree.” 

- Thereafter, the defendant put in an 
execution application on February 17, 1920, 
paying that the Court may be pleased to 
make the decree in the suit absolute and 
thereafter allow him-.to proceed with the 
execution application that had been filed. 
Notice was ordered to issue to the other 
party. On June 25, 1920, the learned Judge 
made a note that the parties had submitted 
their compromise on that day by an 
application which is Hx. 61 on the 
record. That application may be reproduc- 
ed here: 

“The following agreement has been arrived at by 
the parties in connection with the application for 
declaration of the decree as absolute: (1). The 
plaintifs as agriculturists, (2) We, the plaintiffs, 
agree to payment of Rs. 400,in words rupeesfour 
hundred only tothe defendants in lieu of the total 
amount of the decree. On the said amount as agreed 
to, viz., Rs. 400 the interest atthe rate of 8 annas 

-per-cent, per mensem will run; and the said is pay- 
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able by instalments of Rs. 75 to the defendants, the 
instalments consisting of interest am@unting to 
Rs 75 will be paid on January 31, of each succeeding 
year. But if we feail to pay any of the instalments, 
then the amount of 2 instalments together with in- 
terest will be paid on the due date of the next instal- 
ment. Butifwe failed to pay the amount of the 2 
instalments together on due date, then the balance of 
the amount due under the decree will be payable all 
at once together with the rate of the interest agreed 
upon heretofore.” 

“Therefore it is prayed that Court may be pleased 
to approve ofthe above agreement and the immov- 
able property will remain mortgaged under the decree 
till full satisfaction of the amount of the decree, and 
the final decree may be passed.” i 

It may be noted that in the above 
agreement which is supposed to bear the 
thumb impressions of the plaintiffs there 
was nO condition about the sale of the 
mortgaged land. The learned Subordinate 
Judge passed an order that a decree should 
be made in termsof the compromise. A 
decree accordingly was drawn up which 
is Ex. 63 on the record, the title of which 
is “final decree’. After incorporating the 
terms of the alleged agreement itis pro- 
vided at the end of the decree. that in 
default of payment the mortgaged pro- 
perty was tobe sold. To that extent the © 
decree was beyond the alleged terms of 
the compromise. The next step of the 
decree-holder was an application dated 
December 21, 1923; in which it was stated 
that Rs. 75 has been paid under the 
decree of July 15, 1921; and it ended with 
the prayer that the Court might be pleased 
to make the decree absolute, Notice was 
again ordered to issue to the other party 
for January 12, 1924. Tne following decree 
was passed on January 21, 1924. It is 
Ex. 71'on the record: os 

“After reading the final decree passed on the 25th 
day of the month of June of the year 1920 and the ap- 
plication submitted by defendant No.4, on the 12th 
day of the month of December of the year 1923, in the, 
presence of defendant No. 3 for səlf and attorney 
ofthe other defendants, and in the absence 
of the plaintiffs, it appears on investigation 
that according to the preliminary decree - dated 
December 5, 1913, and the final decree dated June 25; 
1920, a sum of Rs. 75 has been received by the defen- 
dants towards the amount payable to them after the 
decree, The balanceofthe’' amount payable by the 
plaintiffs has not bsen paid within the period allowed 
to them and therefore it is ordered that the balance: 
of the decretal amount, be recovered by the defen-- 
dants from thé mortgaged immovable property, 
belonging to the Plaintitis, detailed here below.’ . 

* * * 


It may be noted that this is neither 
headed “preliminary decree“ nor a ‘final 
decree” and it was passed in the absence 
of the plaintiffs. The next step taken by 
the decree-holder was to presentan applis. 
cation for execution on December 14, 1926, 
in which he prayed for execution in respect 
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mf a sum of Rs, 2958-0 in addition to 
msubsequent ‘costs, by sale of the morigag- 
ed property. As, however, the decree- 
holder did not pay the costs of the notice, 
the application was dismissed on June 8, 
1927. Yet another application was fled 
on December 4, 1928, for recovery of 
Rs. 314-15-0 with further costs and interest. 
The applicant prayed that the mortgaged 
land should be sold. On this application 
the following order was passed as late as 
on July 15, 1929: . 

“The order about the decree to bemade absolute 
was passed by Mr. Khair Mahomed (deceased) Sub- 
Judge on January 26, 1924. lfence the execution is 
perfectly within time. The question of legal repre- 
sentatives not being joined: within the period of 
90 oe does not arise here. Let execution pro- 
ceed. 


From this order the: plaintiffs preferred 
an appeal to the District Oourt. The 
learned” Assistant Judge after reviewing 
the history of the case and considering 
the steps taken by the respondents in-aid 
of execution of a decree came tothe con- 
clusion that the application of 1928 was 
time-barred and consequently ordered it to 
be dismissed. It is from this order that the 
present second appeal has been preferred. 
Mr. Lulla appeared for the appellants. 
On the date of hearing Mr. Kazi Khuda- 
baksh intimated to the Court through 
Mr. Hakumatrai, Advocate, that he had 
no instructions from the - respondents and 
wanted, therefore, to withdraw from the 
appeal, The respondents were called out 
but they were absent. The appeal was, 
therefore, heard ex parte. There can be 
no. doubt that a decree under s. 15-B, 
Dekknan ‘Agriculturists’ Relief Act, passed 
by consent of the parties does not require 
to be made final. At the same time Mr. 
Lulla maintains that the decree passed in 
1920 and which is headed as Final Dec- 
ree as wellas the decree passed in 1924 
purporting to the decree absolute were 
passed by the Court with the consent of the 
parties and that, therefore, there are steps- 
in-aid of execution. — 


- Jt-is asignificant feature of this case 
that every time the appellants after filing 
application for execution, themselves came 
forward with some kiad of adjustment pur- 
porting to bear the thumb impressions of 
the judgment-debtors ; andthe Court with- 
out- taking the trouble to find out whether 
the alleged compromise was genuine, pass- 
ed ex parte orders for the drawing up of 
decrees as and when prayed for. Although 
Mr. Lulla argued at first that the subse- 
quent decrees, thatis the decrees of 1920 
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and 1924, were necessary, he had in the 
end to give up that contention. The po- 
sition then isthal there was a consent dec. 
ree of 1913 under which eight annual in- 
stalments to be paid beginning from Janus 
ary 31,1915. Evidently no instalment had 
been paid when the first application for 
execution was made in 1920. We agree 
in the view taken by the learned appellate 
Judge below thatthe two decrees of 1920 
and 1924 were nullities. Eyen the sums 
alleged to have been paid by the judgment- 
debtors after the decrees of 1920 and 1924 
‘are not proved. These decrees cannot, 
therefore, be considered as steps-in-aid of 
execution inasmuch as these were not appli- 
cations according to law: vide Sahijram vV. 
‘Tower (1) and Volkart Bros. v. Achrajram 
Sahni (2). 

According to the decree of 1920 on failure 
to pay two instalments the whole of the 
balance remaining due became payable 
at once. Bo that when a second failure 
was made to pay the instalment in Janu» 
ary 1922 the whole of the amount under 
the decree had . become payable at once. 
The. next execution application made after 
that was in 1926 and was, therefore, clear- 
ly time-barred. The fact that this appli- 
Gation was struck off for non-payment of 
costs of the notice does not help the appel- 
lants’ case ; the question of limitation was 
not raised and had not been decided. In 
the present application for execution which 
is of 1928 the: question of limitation natu- 
rally arises. Mr. Lulla says that the appli- 


‘eation which his clients made -on Deceme 


ber 21, 1923, for making the decree abso- 
lute was a step-in-aid of execution and 
that, therefore, a fresh period of three 
years -began to run from that date. He re- 
lies on Hirachand Khemchand v. Aba Lala 
(3), Suklya Jairam v. Suklal Motichand 
(4) and D, S. Apte v. Tirmal Hanmant (5). 
Now Hirachand Khemchand v. Ata Lale 
(3), wasa case in which it was contended 
that the order making 2 redemption dec- 
ree absolute gave afresh starting puint for 
the period of 12 years allowed by s. 48, 
Civil Procedure Code. The contention was 
not upheld. There is, however, a passing 
observation by Macleod, ©. J. that the 


~ (1)15S L R 186; 65 Ind. Cas.14, AI R 1922 


Sind 29. , 

(2) 25 SL R 528; 134 Ind. Cas. 1182; A I R1931 
Sind 1¢0; Ind. Rul. (1932) Sind 14. 

(3) 46 B 761; 67 Ind. Oas. 153; A IR 1922 Bom. 95; 
24 Bom. L R 269. 

(4) 48 B 172; 81 Ind. Oas. 684; A I R1924 Bom, 169; 
25 Bom, L R 1214. l 

(5) 49 B 695; 88 Ind. Cas. 949; A I R 1925 Bom. 503; 
27 Bom. L R 961, - 
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application to have the decree made abso- 
lute would at best be considered as a 
step-in-aid of execution; and Mr. Lulla 
relies on this. The observaticn was pure 
obiter and cannot be quoted as an autho- 
rity for the proposition that an application 
which is not according to the provisions of 
the law is nevertheless to be regarded asa 
step-in-aid of execution. Suklya Jairam 
v..Suklal Motichand (4), is also a case in 
which the learned Judges had to decide 
only one point and that was whether a 
decree passed under s. 15 B, Dekkhan Agri- 
culturists' Relief Act, required to be made 
final. Mr. Lulla relies on justone line in 
the judgment which says that the previous 
applications were considered as steps-in-aid; 
but the reference to the previous applica- 
tions was in respect of the regular applica- 


tious for execution. In D.S. Apte v. Tir-’ 


‘mal Hanmant (5), the point for decision 
was whether an order passed by the Sub- 
ordinate Judge, after the date of the final 
-decree making the decretal amount pay- 
able by instalments operated as a fresh 
‘starting point for the period of 12 years 
allowed by s. 48, Oivil Procedure Oode, 
and it was held that as it was an order 
‘made by a competent Court, it was a sub- 
sequent order within the meaning of the 
term in s. 48 (1) (b) of the Code and did 
give'a fresh period tothe decree-holder to 
execute the decree from the date of default 
‘in. payment of the instalments. The deci- 
-Rion has no bearing on the facts of the case 
with. which we, are concerned at present. 
-The orders making the original decree, 
final or absolute, were clearly not according 
to law: and Mr. Lulla's contention that 
they were made with the consent of par- 
ties makes no, difference. It would appear 
that asa matter of fact the order passed 
in 1924 was not made by consent of the par- 
ties. 

It is no doubt true that the expression 
“in accordance with law” does not neces- 
sarily mean an application prescribed or 
required by law. An application would be 
in accordance with law, even though it is 
not required by law, provided it does not 
contravene any express provision of law or 
conflict with any principle of law. The ap- 
plication made by the appellant in De- 
cember 1923, to make the decree absolute 
and the Court's order in January, 1924, 
making the decree absolute were not in 
accordance with law and, therefore, neitker 
of these two can be regarded as a step-in- 
aid according” to law. ‘The upplication 
made in 1926 and subsequently withdrawn 
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was ilself notin time and henge tannot be 
regarded as a step-in-aid of execution. The 
words “in accordance with law’ are adjec- 
tival not only to the words “fto the proper 
Court for execution" but also to the words 
“to take a step-in-aid of execution.” There 
fore, it is necessary to show thatthe prior 
application which is relied as step-in-aid 
of execution was in accordance with 
law of limitation, 7. e., was within time: 
Bhagwan v. Dhendi (6), at p. &5*. That 
being so, the application for execution made 
in 1923 would clearly be beyond time. For 
these reasons we are of the opinion that 
the decision of the lower Appellate Court 
is correct and this appeal should be dis- 
missed ; and we order accordingly. As tke 
opponent is absent, there will be no order 
as to cosis. 
N. Appeal dismissed. 
(6) 22 B 83. 
*Page of 22 B.— Ed.] 
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NAGPUR HIGH COURT 
Civil Revision Application No. 113 of 1936 
October 13, 1936 
-© POLLOCK, J. 
MOTIRAM-— APPLICANT 


-  VETSUS 
LALCHAND GULABCHAND— 
Opposite Party ~> 

Civil Procedure Code (Act V of 1908), O. I, r. 10— 
Member of joint family contending ‘that act of 
manager was beyond powers—Whether a necessary 
party or proper party in suit on mortgage by 
manager. 

Under O. I, r. 10, Civil Provedurej Code, the 
Court has power to add a defendant if the 
Court thinks that he ought to have been joined 
or his presence before the Court is necessary to 
enable the Court effectually and completely to 
adjudicate upon and settle all the questions 
involved in the suit, 

A member of a joint Hindu family who contends 
that the action of the manager was beyond his 
powers as manager, is not properly represented 
by the manager and ought to be joined aga party 
in a suit ona mortgage executed by the manager. 
If he is not added and a decree is passed against 
the joint family property, there will probably be 
another suit, and, in order: to avoid maltiplicity 
of proceedings, he ought to be joined asa proper 
though not a necessary party. 

O. Rev. App. against the order of the 
Court of the Sub-Judge, First Class, 
Khamgaon, dated January 15,1936, in C. 8. 
No. 17 of 1935. 

Mr. N. V. Gadgil, for the Applicant. 

Mr. G. V. Mohrir, for the Opposite Party. 

Order.—This application for revision 
arises cut of a suit on a mortgage. The 
mortgage was executed by the defendant 
Motharam. His son Motiram has come 


forward alleging that the property mort- 
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gaged isethpir joint tamily property and 
that. there iwas no necessity for the mort- 
gage, He accordingly asked to be made a’ 
defendant, but: the lower Court refused to 
make him one. o 

‘Motiram is not a necessary party in this’ 
sense that a decree passed in his absence 
would be binding on his share in the’ 
property,’ but he would be at liberty to 
bring a suit for-a declaration that his 
share is not bound. UnderO. I, r 10, the 
Court has- power to add a defendant if 
the Court thinks that he ought to have 
been joined or his presence before the 
Court is” necessary to enable the Court: 
effectually and completely to adjudicate 
upon and settle all the questions involved in 
the ‘suit. If Motiram is not added and 
a decree is passed against the joint family 
property, there will probably be another’ 


siit, and, in order to avoid multiplicity ` 
of proceedings, I think that he‘ ought to 


be: joined. -The lower Court has held‘that 


he is not `a necessary party ‘but it has’ 


not, considered: -whether he .is a. proper 
party. In such circumstances a member: 
of joint Hindu family who contends that 
the action of the manager was beyond his 
powels a8 manager is not properly re-, 
presented by the manager and ought to be 
joined as à party. | 

The application for revision is, therefore,, 
allowed with costs, and the applicant 
Motiram must. be joined as a defendant. 
Counsel's fee Rs. 10, `. Eaa 
DB. |... Revisionallowed:., 
.+ ~ MADRAS HIGH COURT 
~ Criminal Revision Case No. 67 of 1937 
Co ouk Oy AND bts 
‘Criminal:Revision Petition No. 63 of 1937. 
Sa $ February 1, 1937 

Se PaNDRANG Row, J. 
. SEVUGAN CHETTIAR AND ofHERs— 
pas PETITIONERS —À. PARTY . 


Tr a ; > VETSUS Sir: 
`a KARUPPAN OHETTIAR AND OTAERS. 
". . + RESPONDENTS —B Party . >. 
; Criminal Procedure Code (Act V of 1898), ss. 144, 
530, 529 .(£),  531—Jurisdiction conferred under 
& 144 (4)—Nature of--New order, if can be made— 
Subordinate Magistrate passing order—How far can 
be interfered with by Superior Magistrate—Trans- 
fer of application under s. 144 (4) by Distrizt, 
Magistrate—Validity of, when he had no power to 
transfer. l ns i 

The jurisdiction conferred by s. 144 (4), Criminal 
Procedure Code, is neither appellate nor revisional 
and that jurisdiction isa special.one that can. be 
exercised only if the actual termsof the section: 
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are strictly satisfied, Jurisdiction is given to him 
by this sub-section only to alter or rescind the. 
order by which the petitioners before him are- 
said to, be aggrieved, and he may remove altogether 
the grievance complained of or reduce its extent 
as if were, but he cannot make a new order which 
would constitute afresh grievance to a party not 
beforo him. Sake 

While it is open to the superior Magistrate to 
alter the order passed by the Subordinate Magis- 
trate, he cannot alter the party to be affected by the 
order. Where a Subordinate Magistrate allows a 
certain party to perform a certain festival on a 
certain day, it cannot be prohibited by the superior 
Magistrate on an application by another party 
under s, 144 (4), Criminal Procedure Oode, or, where 
a Subordinate Magistrate - prohibits- one party from 
doing a certain act, the superior Magistrate cannot, 
under s. 144 (4), Criminal Procedure Oode, prohibit 
the opposite party from doing that act. 

Where the District Magistrate transfers an ap- 
plication made under s, 144 (4), Criminal Procedure 
Code, even assuming that there was no power of 
transfer, the order of transfer cannot be regarded as 
void and cannot be set aside merely on that ground, 
in view of s, 529¢f), Criminal Procedure Code, and- 
also of.s. 531 of the same Oode. 

Cr. Rev. Pet. under ss. 435 and 439 of the 
Oriminal Procedure Code, 1898, praying the 
High Court to revise the order of the: Court 
of the Joint Magistrate of Ramnad, dated. 
January 18, 1937 in M. U. No. 2 of 1937 . (M. 
O. No.1 of 1937, Taluk Magistrate, Siva- 
ganga), i g eS ; 

Messtis. V.. L. Hthiraj, V. Rajagopala 
Ayyar and T. V.:.Ramiah, for the Peti- 
tioners. a l 

- Mr. T. R. Venkatrama Sastri and Dr. V, 
K. John, for the Respondents. 

Mr. Parakhat Govinda Menon, for the 

Crown. 


Order.—This is a petition to revise the 


order of the Sub-Divisional Magistrate, 


Ramnad, dated January 18, 1937. The 
order purports to be one made under s. 144 
(4). The original order under s. 144 (1) 
was passed by the Taluk Magistrate of 
Sivaganga and it related to the performance 
of what is known as Sevvai Pongal in a 
certain temple in Nattarasankottai. It is 
not necessary to go into the merits of the 
dispute which led to the passing of this 
order. It is enough to say that there is a 
small minority in that community to which 
the temple ‘belongs whose participation in 
the festival along with the majority of the 
community is -resented by the majority. 
The Taluk Magistrate passed an order that: 


Sevvai Pongal by ‘the minority was to- be’ 


performed on- January 19, and by the 
majority- on January 26, both being Tues- 
days and he directed that neither party 
should interfere with the celebration of the 
festival by the other party on the date’ 
allotted to it The minority presented an 
bie. atom ty {ae oe ot aes | e T A) 


wey A 


m” 


~ r - 


{g4 


application to the District Magistrate on the 
very day’on which the Joint Magistrate 
passed the order, that is to say, January 
16. The appliration was apparently made 
under sub-s. 4 of s. 144, Criminal Procedure 
Code. That petition or application was 
transferred by the District Magistrate to 
the Joint Magistrate, Ramnad, 


trate, Ramnad, has no territorial jurisdic- 
tion in Nattarasankottai which belongs to 
the Devakottai Sub-Division and lies within 
the jurisdiction of the Sub-Divisional Magis- 
trate, Devakoltai. The latter was, however, 
on leave, and the Joint Magistrate, Ramnad, 
was in charge of the Devakottai Sub-Divi- 
sion at the time. He continued to be in 
charge till January 17, including the 17th 


itself. The Sub-Divisional Magistrate, Deva- ’ 
kottai, returned to duty on itth morning. 


and resumed charge of the division, and 
thereby the Joint Magistrate, Ramnad 
became functus officio so far as charge of 
the Devakottai: Division and ‘his jurisdic- 
tion over ‘that -division were concerned in 
the morniog of the 18th. The order that is 
now sought to'be revised is one passed 
by the Sub-Divisional Magistrate, Ramnad, 
on the 18th, that is to say, after he had 
become funcius officio in this manner. The 
order is attacked on several grounds. So 
far as the power of the District Magistrate 


to transfer is concerned, it is not nécessary- 


in my opinion to decide whether in a case 
of this kind there is a power to transfer. 
No specific authority on the point has been 
quoted, but I have said sometime ago that 
there is no power of transfer in respect of 
an order passed under s. 144. In this case, 
however, even assuming that there was no 
power of transfer, the order of transfer 
cannot be regarded as void and cannot be 
set aside merely on that ground in view of 
s. 529 (f), 
also of s. 531 of the same Oode. The other 
objections are: (1) that the Magistrate to 
whom the application under s. 144 (4) was 
transferred had ceased to have jurisdiction 
to deal with the application on January 18, 
when he passed the order, and that the 
order is, therefore, void, and (2) the -order 
actually passed goes beyond the jurisdiction 
conferred by s. 144 (4) even if the Magis- 
trate had such jurisdiction; in other words, 
that the order which he passed is nota 
mere rescission or alteration of the order 
passed by the Taluk Magistrate but goes 
beyond it. There can be no doubt that a 
Magistrate who has ceased to possess juris- 
diction cannot pass any valid order in 
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posal on the same day. The-Joint Magis- 
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respect of any matter even if it was pro- 
perly before him before he became functuè- 
officio. In tbis particular case apart from 
the quesion cf whether the order was valid 
or not, the Joint Magistrate, Ramnad, had 
no doubt jurisdiction to deal with the 
matter when he received the application 
by transfer, because he was then in charge 
of the Devakottai Sub-Division, and thus 
had jurisdiction in the capacity of a Magis- 
trate, to whom the Taluk Magistrate of 
Sivaganga was Subordinate, to, alter or 
rescind any order made hy the Taluk 
Magistrate. But when he actually passed 
the order he had ceased to be in charge of 
that -division and, therefore, ceased to be. 
a Magistrate to whom the Taluk Magis-. 
trate was Subordinate, and the jurisdiction 
conferred by s. 144 (4) had ceased to exist 
so far as he was concerned. That sub=, 
section runs as follows: 

“Any Magistrate may, either on his own motion 
or on the application of any person aggriéved rescind 
or alter any order made under this section by 


himself or any Magistrate Subordinate to him, or 
by his predecessor in Office.” 


The Joint Magistrate of Ramnad on Janu- 
ary 18, was not then either the Magistrate 
who passed the order or his successor oF 
the Magistrate to whom the Magistrate who 
passed the order is subordinate. The juris- 
diction conferred by s. 144 (4), Criminal 
Procedure Code, is neither appellate nor 
reVisional, and that jurisdiction is a special 
one that can be exercised: only if the actual 
terms of the section are strictly satisfied. 
Iam, therefore, of opinion that the Joint 
Magistrate of Ramnad who had ceased to 
be in charge of the Devakottai Sub-Division 
on January 18, had-no power to rescind or 
alter the order made by the Taluk Magis- 
trate of Sivaganga on.January 16. It is 
clear from s. 530 (1) that when any Magis- 
trate not empowered by law issues an 
order under s. 144 his proceedings shall 
be -void. This observation applies with 
equal force to the present order as to an 
order which comes strictly within the limits 
of sub-cl. (4). The order passed by the 
Joint Magistrate did not merely alter or 
rescind the order of the Taluk Magistrate, 
it also prohibited the performance’ of the 
festival altogether by either of the parties, 
In fact, he went to the length of passing. 
a separate order under s. 144 (2) prohibit- 
ing members of the Nattarasankottal public 
irom celebrating the festival. The order 
runs as follows ; 

“Whereas it has been made to appear to me that 
a breach of the peace is imminent if ycu, members 
of the two parties, names given separately, and 
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your followers celebrate Sevvaı Pongal together 
and whereas you are unwilling to celebrate the 
festival together amicably, I hereby prohibit you— 
members of the Nattarasankottai public, from cele- 
brating Sevvai Pongal. This order will be in force 
for a period of two months. 

Given under my hand and the seal of the Court 
this 18th day of January 1937.” 


This order passed by the Joint Magis- 
trate, Ramnad, is one obviously passed with- 
out jurisdiction because he had admittedly 
no territorial jurisdiction so far as Natta- 
rasankottai was concerned on January 18; 
in no way canit be said that this juris- 
diction was conferred upon him by the 
transfer of the application by the District 
Magistrate even though the transfer is con- 
sidered valid. That order of transfer, if 
considered valid, would have given him 
jurisdiction either to alter or rescind the 
order of the Taluk Magistrate which was 
complained of by the petitioners; it did 
not certainly authorise him to pass a new 
order altogether, in other words, to sub- 
stitute an entirely new order of his own for 
the order which was sought to be altered 
or rescinded. In short, it may be said that 
while itis open to the superior Magistrate 
to alter the order, he cannot alter the party 
to be affected by the order. Where a Sub- 
ordinate Magistrate allows a certain party 
to perform a certain festival on a certain 
day, it cannot be prohibited by the superior 
Magistrate or an application by another 
party under s. 144 (4), Criminal Procedure 
Code or, where a Subordinate Magistrate 
prohibits one party from doing a certain 
act, the superior Magistrate cannot under 
s. 144 (4), Criminal Procedure Code, pro- 
hibit the opposite party from doing that 
act. Jurisdiction is given to him by this 


sub-section only to alter or rescind the order. 


by which the petitioners before him are 
said to be aggrieved, and he may remove 


altogether the grievance complained of ‘or 


reduce its extent as it were, but he cannot 
make a new order which would constitute 
T fresh grievance to a party not before 
im. 
in this case. The superior Magistrate has 
prohibited a party which was not before 
him from doing a certain act which had 
been permitted by the Taluk Magistrate 
to be done on January 26. Even if he had 
territorial jurisdiction this would not be 
permissible under sub-el. (4) though a sepa- 
rate order under sub-cl. (1) or (2) could 
be made by a Magistrate having territorial 
jurisdiction. It, therefore, follows that the 
order sought to be revised, namely, the 
order’ of the Joint Magistrate of Ramuad 
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dated January 18, 1937, is an order which 
is void and it must be declared to be such. 
That order. is accordingly declared to be 
void and to be of noforce or effect. It is 
not necessary for me to express any opinion 
on the ‘merits of the contentions of the 
parties or to indicate what should now be 
done by the magistracy if anything at all 
has to be done under s, 144, Criminal Pro- 
cedure Code in respect of this dispute. 
That is a matter entirely within the dis- 
cretion of the Magistrates having jurisdic- 
tion and Ido not propose to say anything 
which would in any way fetter their discre- 
tion in the matter. 


AN. Order accordingly. 





. PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT 
Civil Appeal No. 55-15 of 1936 
March 4, 1937 
ALMOND, A. J. Q. 
SHER MOHAMMAD NAWAB KHAN— 
DEFENDANT—APPELLANT 
VETSUS 

Musammat AIMNA BIBI—PLaIntive AND 

OTHERS— DEFENDANTS ~ RESPONDENTS. 

Adverse possession—Suit for share in propérty— 
Sile more than 12 years before suit— Adverse posses- 
sion held torun from date of sale though plaintiff 
had no knowledge of sale—Mortgage-~Person in- 
terested tn property assenting to alienation—W he- 
ther proof of renunctation-—Attestatton— Whether 
proof of attestor’s knowledge of contents—Civil 
Procedure Code (Act V of 1908), 0. XLI, r. 33— 
Powers under—Whencan be exercised, 

The sale-deed in favour of the vendee by the 
brother of. the plaintiff was executed more than 
12 years before the institution of the plaintiff's suit 
for possession of a share in the property on the 
ground that she wasentitled to it by inheritance, 
Since the sale the vendec was exercising full rights 
of ownership. It was argued for the plaintiff that 
an act of adverse possession must be brought to 
the knowledge of the true owner before it can have 
any effect against hisrights and that evenif the 
plaintiff were aware of the execution of the docu» 
ment, time would not run against her from that 
‘date asthe portion which was sold ¿was less than 
the interest of the brother in the whole of the 
ancestral property and that as long as sufficient 
property were lett from which her share could sub- 
sequently be allotted she had neither any necessity 
to object’ to it nor even any right to do so: 

Held, that the possession of the vendee was 
adverse from the date ofthe sale even if it ware 
without the plaintiff's’ knowledge. Further, the 
brother did not by the deed transfer his own un- 
divided share in the property but transferred 4 
specific portion of that property, and if in spite of 
knowledge of the deed plaintif acquiesced for more 
than 12 years shecan have no claim against the 
vendes., Ibrahim v. Ali Muhammad (3), relied on, 
Sitabai v. Jumo (i) and Radha v, Ajudhia Pershad 
(2), distinguished ; 
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Held, also that even if the plaintiff did assent to 


the execution of that mortgage it was no proof that 


she had renounced her proprietary int A 
r 
ancestral property, prop y erest in the 


The mere attestation of a d j 
that the attesting witness is ae i 
of aie document. 

e exercise of powers under O. XLI, r. 33, Civi 
Procedure Code, is discretionary and is ARa 
ee in Lee in which the failure to 

reise. them would lead to impossib iC- 
tory and unworkable orders. A enseote 

O. A. from preliminary decree of the 
Bub: Judge, First Class, Peshawar, dated 
January 31, 1936. 

i i Abdul Qayum Khan, for the Appel- 
lant. , 
eas Allah Bakhsh, for Respondent 
O. da 


Messrs. Abdul Karim and Charani 
Lal, for the Respondents. i 


no proof 
the contents 


Judgment.—Musammat Aimna brought. 


a suit against Mian Mohammad Wasi 

her brother, and 10 others for pobsescion 
of one-third share in the property shown 
In the heading of the suit on the ground 
that she was entitled to it by inheritance 
from her father, who died in 1914." The 
sult” was instituted in 1934. Defendants 
Nos.- 2 to 11 were impleaded as being 
mortga gees or vendees of Various parts of the 
property under deeds executed by .Mian 
Mohammad Wasim. The suit was decreed 
against allthe defendants with the excep- 
tion of defendant No, 9, who showed ‘that 
the property which he had acquired from 
Mian. Mohammad Wasim was the latter's 
acquired property. Defendant No. 7 Sher 
Mohammad alone has appealed. The prop- 
erty mentioned in the grounds of appeal 
does not’ correspond with the ‘description 
of the property given in the plaint, but 


learned Counsel for the Plaintiff-respondent’ 


admits that the ‘property correspo 
serial Nos. 7, 8and9 in the ee 
is corroborated by para. 5 of the plaint 
itself and learned Counsel for the appellant 
has not been able to.show us that any other 
of the property in suit is included in. his 
claim. The appeal will, therefore, be con- 
sidered as being with reterence to properties 
Nos. 7,8 and 9 shown in the plaint. 

The grounds of appeal contest the cor- 


recitness of the. lower Court's decisicns on- 


Issues Nes. 1, 4 and 6, which are 
(1) Js the suit within time ? (4) yeni 
dents Nos. 2 to 9 transferees in good faith 
and are not liable for the rights of tke 
plaintiff,.if any? (6) Are defendants Nos, 3 
and 7 also in adverse possession of the 
Property sold to them? It will be seen 
that. Issues Nos. 1 and 6 relate to the 
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question of limitation. It is n&t “in dise 
pute that the article of the Limitati n Act 
applicable to this suit is Art. 114. Under 
that article the plaintiff has only to estab- 
lish her title to the property and itis then 
upon the- defendants to show that they 
have held adverse possession .for more 
than 12 years. There is now no dispute 
that the plaintiff is the daughter of Haji 
Mohammad Qasim and that she is entitled 
to one-third of his property. The appeal- 
ing -defendant seeks to prove his adverse 
possession in two ways: firstly by showing 
that Mohammad Wasim himself had ousted 
the plaintiff from her share in the property, 
and secondly that since the date of the sale 
to the appellant in 1919 he has himself 
been holding the property by adverse 
possession. The only fact on which léarned 
Counsel for the appellant relies in connec- 
tion with the frst part of his argument is 
that in a mortgage deed of 1920, by which 
Mohammad Wasim mortgaged some other 
ancestral property to two of the défendants 
the plaintiff appeared as an attesting 
witness. There are three reasons why 
the appellant cannot succeed on this point: 
(1) There is no legal proof on the file that 
the plaintiff did attest that mortgage deed. 
The original has not been produced. 
Defendant No. 10, Ata Mohammad Shah, 
appearing as D. W. No. 13, said that the 
Original mortgage deed was with his brother 
and that it had been misled by a Pleader. 
It is patent that this cannot be accepted as 
evidence of the loss of the document. (2) 
The mere attestation of a documentis no 
proof that the attesting witness is aware of 
the contents of the document. (3) Even 
if the plaintiff did assent to the execution 
of that mortgage, it is no proof that she has 
renounced her proprietary interest in the 
ancestral property. 

We, therefore turn to the second point 
on which learned Counsel argues this part 
of the case. The sale deed in his favour 
was admittedly executed more than 12 
years before the institution of the suit. 
The property was acquired by him by a 
registered sale deed and ever since its 
acquisition, he has been exercising full 
rights of ownership over the property. He 
has produced his tenants in evidence to 
show that they have been paying rent to 
him and their evidence is unrebutted. It 
is, however, argued by learned Counsel for 
the plaintiff that an act of adverse posses- 
sion must be brought to the knowledge of 
the true owner before it can have any’ 
effect against his rights. He goes even 
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further and Says thut even if the plaintiffs 


were aware of the execution of the docu-- 


ment in 1919, time would not run against 
ther from that date, In connection with 
Khis latter part of his argument he points 
out that the portion which was sold was 
less than the interest of Mian Mohammad 
Wasim in the whole of the ancestral prop- 
erty and that as long as sufficient prop- 
erty were left from which her share could 
subsequently be allotted, she had neither 
any necessity to object to it nor even any 
right to do so. This argument has no force. 
Mian Mohammad Wasim did not by the 
deed of 1919 transfer his own undivided 
share in the property but transferred a 

pecific portion of that property, and if in 
spite of knowledge of the deed plaintiff ac- 
quiesced for more than 12:years she can 
have no claim against the appellant. As 
regards the first part of his argument, 
namely that adverse possession must be 
brought io the knowledge of the plaintiff, 
he relies on the following two cases: Sitabai 
v. Jumo, 157 Ind. Cas. 283 (1) and Radha 
v.. Ajudhia Parshad,t141 Ind. Cas. 404 (2). 
The portion cf the judgment relied upon 
in the former of these two cases isto the 
effect that there must be some definite 
quality in the possession bofore it can be 
called adverse and some act of an un- 
equivocal character to put the owner on 
guard. ‘That part of the judgment is obiter 
in nature forthe earlier part of the judg- 
ment had found as amatter of fact that 
the defendant had not been in any sort 
of possession, much less adverse possession, 
for a period of 12 years. In the second 
case one of two brothers had mortgaged part 
of a joint holding and subsequently sold it 
to the mortgagee. It does not appear from 
the judgment whether the portion sold was 


an undivided share in the joint holding or 


a specific portion by metes and bounds. 
Furthermore, if must be noted that in that 
case the vendee was already in possession of 
the same portion of land asa mortgagee 
before the sale was effected. 

We may note in this connection that 
learned Counsel for the plaintiff does not 
rely On certain eases which were men- 
tioned in the judgment of the lower Court. 
They are given ab p. 30 of the printed 
record and are cited as authorities for the 
propositions, firstly that possession of the 
entire property and appropriation of the 
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tion to the facts of such a case. 
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entire profits by a single co-owner cannot 
make it adverse against the rest of the 
co-owners unless there be an act of ouster 
by an overt act for 12 years to the know- 
ledge of the other co-owners, and secondly, 
that the transferee of the property steps- 
into the shoes cf his transferor and can 
claim no better rights than those claimed 
by the transfer. We have examined all 
those cases and they are without excep- 
tion cases between co-owners or between 
one Go owner and a transferee of an un- 
divided share. They are, therefore, all 
distinguishable from the facts of the pre- 
sent case. The case which is relied on by 
learned Counsel for the appellant in con- 
nection with this part of his case, namely 
Ibrahim v. Ali Muhammad, 116 Ind. Cas. 890 
(3), is on all fours with the facts of the 
Present case. In that case there were two 
adult and one minor owners of certain 
property. The two adults transferred the 
whole of the property and gave possession 
to the transferee. lt was held that the 
possession of the transferee from that date 
was adverse tothe minor and that the rule, 
that the possession of a co-sharer should 
be deemed to be on behalf of all the co- 
sharers unless he can prove adverse posses- 
sion by clear evidence, had no applica- 
That case 
lays down whatis in our opinion the cor- 
rect legal position. We, therefore, find that 
the appellant has been in adverse possession 
of the property which he claims since 1919. 
It is unnecessary in these circumstances 
to consider the other ground of appeal 
which has been raised. 

Lala Chiranjit Lal on behalf of defen- 
dants Nos. 10 and 11 asked that if the 
appellant's appeal ‘were accepted if should 
be accepted also as regards his clients. 
He referred us in this connection to our 
powers under O, XLI, r. 33, Oivil Pro- 
cedure Code. The exercise of those powers 
is discretionary and is normally exercised 
cnly in cases in which the failure to exercise 
them would lead to impossible, contradictory 
and unworkable orders. Those circum- 
stances do not arise in the present case 
and we see no reason for interfering on 
behalf of any defendant who-has not 
appealed. For these reasons we accept the 


_ appeal and modify the decree of the Court 


below by dismissing the plaintiff's suit in 
so far.as it concerns Sher Mohammad ap- 
pellant, and the properties referred to in 
serial Ncs. 7,8 and 9 of the list of prop- 


3) 116 Ind. Cas. 890; A 1R.1930 Lah. 214; Ind. Rul. 
(1929) Lah. 602. 
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erty given atthe head of the plaint. The 
appellant will have his costs against the 
plaintiff respondent in both Courts and the 
remaining respondents, who were unneces- 
sarily impleaded, will have their costs 
against the appellant in this Oourt. Pleader's 
fees Rs. 200. 
N. Appeal allowed. 


MADRAS HIGH COURT 
Full Bench 
Civil Revision Petition No. 1121 of 1934 
i March 16, 1937 
BEAsLey, ©. J., VENKATARAMANA RAO AND 
Laksamana Rao, JJ. 
PARVATANENI LAKSHMAYYA— 
PETITIONER 


VETSUS 
OFFICIAL RECEIVER, MASULIPATAM 


; — OPPOSITE Party 

Civil Procedure Code, (Act V of 1908), s. 60 (1) (c) 
—Agriculturist—Test to determine if a person is 
an agriculturist—Sole or main source of income, tf 
proper test. 

In order to determines whether a person is an 
agriculturist within the meaning of s. 60 (1) (e), Civil 
Procedure Code, the test is not “main source of 
income” neither is it “sole source of income”. 
Main, chief, or principal sources of income 
are not, the proper tests. A man’s main source 
of income may be from tilling the soil but 
his other source or sources of income may be 
more than sufficient to maintain him. The fact 
that a man's income from tilling the soil may be 
larger than his income from his ownership of 
land or other sources does not make him an 
agriculturist within the meaning of the sec- 


tion. Af the same time there is no reason for | 


depriving an agriculturist of the exemption under 


the section because he may have invested money - 


in a business or businessesand may derive some 
income therefrom or do coolie work and add to 
his earningsin bad times, The test of sole source 
of income if applied would deprive him of the benefit 
of the section and the test that he must be a tiller 
of the soil really dependent for his living on till- 
ing the soil and unableto maintain himself other- 
wise, should be preferred. Gur Bakhsh Singh V» 
Chand Darshan Lal (11), dissented from. 

|Oase-law discussed], 

O. R. P. from an. order of the District 
Court, Masulipatam, in O. M. A. No. 41 of 
1933. 

_Mr. P. Satyanarayana Rao, for the Peti- 
tioner. . 

Mr. V. Govindarajachari, for the Opposite 
Party. 

Beasley, C. J.—The only question 
raised in this Civil Revision Petition is 
whether the insolvent is an “agriculturist” 
within ths meaning of s. 60 (1) (e), Civil 
' Procedure Code, and this petition has been 
posted: before a Bench of three Judges he- 
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cause in Muthuvenkatarama Reddiar V. 
Oficial Receiver, South Arcot (1), Deva- 
doss and Waller, JJ. took the view that 
in order to constitute an agriculturist 
within the meaning of ihat section agri- 
culture must be the sole source of living, 
whereas in Gopalam Garu v. Gopalakrish- 
nayya Garu (2), Devadoss and Wallaee, J J. 
held that in order to constitute an agri- 
culturist it is enough if his chief source 
of income is agriculture. These decisions 
are obviously in conflict. In the present 
case, the facts are that the petitioner's 
income was derived from agriculture, as a 
mahazadar enjoying kists paid by his 
yyots, from a motor business and a tobacco 
trade. He became insolvent and it was 
claimed that his house was not liable to 
sale because of s. 60 (1) (e), Civil Proce- 
dure Code. The Subordinate Judge held 
that the petitioner was not an agriculturist 
within the meaning of that section and 
the. District Judge affirmed that decision 
on appeal. By reason of s. 60 (1) (e), Civil 
Procedure Code, 
“houses and other buildings (with the materials 
and the sites thereof and the land- immediately 
appurtenant thereto and necessary for their enjoy- 
ae belonging to an agriculturist and occupied — 
by him” -. 
shall not be liable to attachment or sale; 
and by reason of s. 28 (5) Provincial In- 
solvency Act, the property of the insolvent 
which vests in the Official Assignee is not 
to include property which is exempted by 
the Code of Civil Procedure from liability 
to atiachment and sale in execution of a 
decree. We will, first of all, take the 
cases cited which support the view that 
in order to constitute an “agriculturist” . 
within the meaning of s. 60 (1) (c), Civil 
Procedure Oode, it is enough if his chiet 
source of income is agriculture; Ma E Se 
v. Ma Bok Sun (3), was the first case cited 
on the petitioner's behalf; but it does not 
really assist his argument because there 
both a house in the village and also a hut 
in a field belonging to an agriculturist: 
and occupied by him were held to be 
-exempt from attachment. It was assumed 
that the occupier was an agriculturist and 
it was held that the house although situated 
in a village and not in the field was’ with 
the hut equally exempt from attachment 
under the provisions of s. 60 (1) (e). That 
case therefore does not decide the point 


here. Bank of Chettinad, Lid. v. Ko San 

(1) 49 Mad. 227; 92 Ind. Cas. 398; A I R 1926 Mad. 
350; 50 M L J 90, 

(2) A I R 1927 Mad. 342; 92 Ind. Cas, 416, 

(3) 7 R 166; 121 Ind. Cas. 777; A IR 1930 Reng. 129; 
Ind, Rul. (1930) Rang. 105, a, 
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` Ok (4),next cited, was upon the point of 
whether houses belonging to and occupied 
by an agriculturist otherwise than in con- 
nection with his calling are exempt from 
attachment under that section and does 
not decide the puoint before us. In that 
case, Muthuvenkitarama Reddiar v. Official 
Receiver, South Arcot (1), was cited but 
only upon the point under discussion by the 
Full Bench and not on the present one, 
Next, reference was made to some decisions 
of the Allahabad High Court and all of 
them are upon this point. In Jamna 
Prasad Raut v. Raghunath Prasad (5), the 
appellant was both a zamindar and a 
cultivator of land and the question was 
whether he was an agriculturist, and on 
p. 308* the test applied was 


“what is his main source of income and whether. 


or not he is an agriculturist within the strict 
sense of the term and occupies the house as such,” 

and it was stated that he hud to show 
that his main source of income was. culti- 
vation and not zamindari and that he was 
in the strict sense of the term an agricul- 
turist. This, it was held that, he had failed 
to do. In Shafian v. Hamid-ullah Khan 
33 Ind. Cas. 727 (6), the test applied was 
whether his chief occupation and chief 


means of livelihood were agriculture. It 


appears that the judgment-debtor there 
was both an agriculturist anda zamindar, 
his zamindari being infinitesimal in amount 
and he was held to be an  agriculturist. 
In Sabha Ram v. Kishan Singh (T), a Divi- 
sion Bench applied the test of whether the 
main source of income was agriculture. 
The same test was employed in Bachan 
Singh v, Bhika Singh (8), i. es Main source 
of income, Asin the other Allahabad cases 
the party alleging himself to be an agricul- 
turist was also a zamindar and a proposi- 
tion of law was propounded by the lower 
Appellate Oourt that a pure and simple 
zamindar is to be taken as an agriculturist 
in the absence of any legal definition to 
the contrary. On second appeal Iqbal 
Ahmad, J. however, expressed the opinion 
that the presumption is the other way and 
that a zamindar must be taken to be a 
zamindar unless his main source of income 


is proved to be from cultivation. In 
(4) 11 R 372; 145 Ind. Cas. 326; A I R 1933 Rang. 
227; 6 R Rang. 39(F B) 
(5) 35 All. 307; 19 Ind. Oas. 125; 11 A L J 437. 
(6) 33 Ind. Cas. 727; A I R 1916 All, 332; 14A LJ 


240. 

(7) 52 All. 10:7; 133 Ind. Cas. 478; A IR 1931 AlL 
112; 1930 A L J 1599; Ind Rul. (1931) All. 686. 

(8) A I R 1927 All. 601; 106 Ind. Cas. 49; L RSA 
229 Rev. 


*Page of 35 A~~[ Hd]. 
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Dharam Singh.v. Shah Mal Singh (9), also 
a case of a zamindar obtaining his liveli- 
hood from cultivation as well as from the 
zamindari, the main source of income test 
appears to have been accepted by Niamate- 
ullah, J. though ‘he says that the fact 
that he cultivates his own land and 
thereby maintains himself and his family 
will not necessarily make him any the less 
an agriculturist and that on the other 
hand, if land which he cultivates and has 
let to tenants is considered to be sufficient 
for his maintenance, he will not be cone 
sidered to be an agriculturist only because 
he cultivates the whole of what he owns. 
He then discusses the facts ofthe case and 
states that: 

“The fact that the appellants own 27 pakka bighas 
of land is in my opinion an indication of the extent 
to which they are maintained by sources other 
than agriculture pure and simple. This amount 
of land if let to tenants will fetch sufficient though 
Somewhat reduced income for the maintenance of 
the appellants, On the wholé I think that they 


cannot be considered to be agriculturists within 
the meaning of a, 60 (1) (c)." 


Next, two decisions of the Lahore High 


. Court were cited, namely, Abdulla v. Anjus 


man Dehi (10), and Gur Bakhsh Singh v. 
Chand Darshan Lal (11). In the former 
case, it was held that by “agriculturist” 
is meant one who earns his livelihood 
wholly or principally by agriculture or 
ordinarily engages personally in agricul- 
tural labour. ln the latter case it was 
held that an agriculturist means a professed 
cultivator and a farmer or husbandman. 
In that case the judgment-debtor did not 
himself till the land and earn ‘his living 
thereby wholly or partly and he was held 
not to be an agriculturist, But on p. 739* 
Coldstream, J. makes some observations 
which with respact we cannot agree with. 
He there expresses the opinion tnat taere 
18 no justitication in tae wording of the 
section for holding tnat for the purpose of 
that section the term exclud2s a large 
landowner or a parson who does not depend 
solely or mainly on cultivation for his liveti- 
hood. In our opinion such a person 
would not be an agriculturist in the strice 
test sensein which the section should be 
applied. We are supported inthis view by 
Jivan Bhaga v. Hirav Bhaiji (12). There 
West, J. suys that: 

(9) AIR 1931 All, 20; 132 Ind. Cas, 809; 14R D 
716; L R 11 A 340; Rev. Ind. Rul. (1931) All. 553. 

(10) A I R 1928 Lah. 132; 106 Ind. Cas, 45. 

(11) AI R 1936 Lah. 737; 164 Ind. Cas. 690; 38 P L 
R 333; 9 R L 149. 

(12) 12 Bom. 333. . 

*Page of A I R1936L h.—[ Ed]. 
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¿ “It. was for agriculturists in the strictest sense 
-and for .an agriculturist in that sole character 
that the protection of s 266 (ec), Oivil Procedure 
Code, pe equivalent of the present s. 60 (1) (c)] was 


‘intended. 
`- Orm the other side, there is the decision 
_ ofthe Calcutta High Court in Surangint 
-Deby v. Kedarnath Chandra, 63 Ind. Cas. 
681 -(13);; where the same view as that 
taken in- Muthuvenkatarama Reddiar v. 
Official Receiver, South Arcot (1), was ex- 
pressed. There it was’ held that where a 
judgment-debtor's only source of living is 
not’ by cultivation of land he is not an 
agriculturist within the meaning of s. 60 
(1)-{c). -After a consideration of the au- 
thorities referred to, we have come to the 
conclusion that the testis not “main source 
of income” neither isit “sole source-of in- 
come”. We-think that having regard to 
the scheme of the section exempting from 
attachment as it does tools of artisans, 
and where the judgment-debtor is an agri- 
culturist. his implements of husbandry, and 
such cattle and seed:grain as may in the 
opinion of the Court be necessary to 
‘enable him to earn his livelihood, and his 


houses and other buildings occupied by 


him, protection is intended to be given to 
those who are real tillers of the land and 
that an agriculturist in the section is a 
person who is really dependent for his 
living on tilling the soil and unable to main- 
tain himself otherwise, Main, chief, or 
principal sources of income are not, in our 
view, the proper tests. A man’s main 
source of income may be from tilling the 
soil but his other- source or sources of 
income may +be-more than sufficient to 
maintain him. The fact that a man's 
income from tilling the soil may be larger 
than. hia income from his ownership of 


land or other sources dces not seem to ug ` 


to.make him an agriculturist within the 
meaning of the section. Al the same time 


we see no reason for depriving- an agricul-° 


tur.st cf the exemption under the section be- 
cause he may have- invested money in a 


business or businesses as alleged in the pre~ 


sent case and may derive some income there- 
from or’ do coolie work and add to his earn- 
ings in bad times. 


the benefit of the section and we prefer the 
test which we have already laid down, viz., 


that he must be a tiller of the soil really- 


dependent for his living on tilling the soil 
and unable to maintain himself otherwise. 
“The case is accordingly sent back to the 
lower Court for disposal in the light of 
(3) 63 Ind. Cas. 681, ° "°° a 


MA AYE BYU V. MAUNG THA ZAN ` (RANG) ` 


The test of sole source ` 
of income, if applied, would deprive him of ` 


ant ra t eran "eR é a *, S 
our observations: the costs of this petition 
will abide the result there., | -= ov. 
ASN, Order accordingly. . 
~ RANGOON HIGH COURT : 

De De Special Bench . . 
. Civil Reference No. 7 of 1936 

March 15, 1937 . - 

"ROBERTS, O. J.» LEACH AND 

Mackney, JJ. . 
MA AYE BYU-—PETITIONER 
~ VETSUS - > ` ; 
MAUNG THA ZAN— RESPONDENT | 

Divorce Act (IV of 1869), s. 17—Wife obtaining 
decree for dissolution—Decree before High Court for 
confirmation—Husband, if can object to confirma- 
tion on ground that wife has married after decree, 
Where a decree for dissolution of _ marriage ob- 
tained by the wife comes before the High Court for 
confirmation, the husband has no right of objecting 
to the confirmation of the decree on the ground that 
the petitioner (wife) has married since the decree. 
Williams v. Williams (1), applied. — f 
©. Ref. made by the District Judge, 

Pegu, in O.R. S. No. 2 of 1936. . 


- we 


Leach, J.—On March 30, 1936, the Peti- 
tioner was granted adecree for the dis- 
solution of her marriage with the respond- 
ent by the District Judge of Pegu. The 
case came before this Court on December 
10, for confirmation of the decree, under 
s. 17, Divorce Act. Adultery onthe part of 
the respondent and desertion by him of the 
petitioner for more than two years ‘had 
been proved, but we sent the case back to 
the District Court for formal proof of the 
marriage, the marriage certificate not hav- 
ing been put in, and for proof of the 
domicile of the respondent. The further 
evidence has been recorded and the 


- 


ee FOS. 


record has been re-submitted to this Court 


in accordance with its directions. 


The 


marriage certificate isin order, and theré 


is satisfactory proof that the 


parties 


aře domiciled in this country. The petitioner 
is, therefore, entitled to an order of con-. 


firmation. The respondent has, however, 
appeared before us and has stated that the 


petitioner has married since’ the decree of 


the District Court was passed. This, how- 
ever, does not give the — 
right of objecting to the confirmation of the 


decree; see Williams v. Williams (1). No. 


yeason has-been shown why the decree 
should not be confirmed ‘and we, therefore, 
pass an order of confirmation. 

Mackney, J.—I agree. 

Roberts, J.—I agree. - 


Decree confirmed. ` 


N, 
(1) 14 R 322; 185 Ind. Oas. 819;, A-I R 1936-Rang. 
499; 9 R Rang. 225. 


respondent a 


-a 


£ 
~ 
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` CALCUTTA HIGH COURT — ~ 

; Speclal Bench en 
Da Criminal Appeal No 30 of 1937, 
ite, May 7, 1937 . es 
_. PATTERSON, Nastm: ALI AND Biswas, JJ. 
_. NITAI CHANDRA JANA AND ornERs— _ 
Ea APPELLANTS ! 


ee ig 


; versus 
he EMPEROR 
Penal Code (Act XLV of 1860), s.120-A—Conspiracy 
— Evidence required to prove — Agreement, if can be 
inferred from collateral acts — Evidence Act (J of 
1872), ss. 133, 114, allws.(b), 30, 17, 21—Accomplice— 
Conviction, if can be based on his uncorroborated testi- 
mony —Corroboratiun required, nature of-—Retracted 
confession, value of—Conviction. on confession of co- 
accused alone, legality of — Confession, if should be 
admission within s. 17-—-Approver — Confession of — 
Whether substantive evidence, ; 
To prove conspiracy there need not be evidence of 
direct concert nor even of any meeting together ofthe 
conspirators. The agreement cen be inferred from 
collateral acts but these acts must show a common 
plan so asto exclude a reasonable possibility of the 
acts of the conspirators having been done separately 
and connected only by coincidence. Emperor v. 
oe eal Chandra Pandey (2), followed. [p. 207, 
as , 


The rule of caution embodied-in illus, (b) to s. 114, 
Evidence Act, is as good asa rule of law for all prac- 
tical purposes, It would be wholly unsafe in any case to 
proceed solely upon the uncorroborated testimony of 
anaccomplice, The evidence of an accomplice must be 
corroborated in some material particulars, not only 
bearing upon the facts of the crime, butuponthe 
accused's implication init, and further, evidence 
of one accomplice isnot available as corroboration of 
another. These rules laid down by English Courts 
are equally applicable in India, Retracted confes- 
sions, however, stand on a much weaker basis than 
the evidence oi an accomplice, Ambica Charan Roy 
v. Emperor (3) and Bimal Krishna Biswas v. Emperor 
(4), relied on. Aung Hla v. Emperor. (5), commented 
upon, Rex v. Baskerville (6) and Mahadeo v. King 
(7), applied. 

_ A conviction on the confession of a co-accused alone 
is bad inlaw. Emperor v. Lalit Mohan Chuckerbutty 
{8), followed. 

. What s. 21, Evidence Act, makes relevant is an 
admission, and while an admission includes a conr- 
fession, the confession must still be an admission 
within themeaning of s. 17, Evidence Act, before it 
can be held to be relevant under s 21. lt is neces- 
sary, therefore, that the statement of an accused per- 
son, tobe relevant as a confession under s. 2l must 
be shown to have been made by a person and under 
circumstances mentioned in any of the sections fol- 
lowing 3.17, . 

Confessions made by approvers: are not sub- 
stantive evidence, but may be used only for the pur- 
pose of contradicting or corroborating their deposition 
in Court. 

Messrs. Manmatha Nath Das, Sudhansu 
Bhusan Sen, Sailendra Nath Mitra and 
Nani Gopal Das, for the Appellants. 

Messrs. S. M. Bose and Jitendra Mohan 
Banerjee, for the Crown. 


Nasim Ali, J—The seven appellants 
before us, Nitai Ohandra Jana, Radha- 
raman ‘Adhikary, Sasadhar Ohatterjee, 
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‘Sudhasindhu Dey, Chintamoni- Addya, 
Durgadas Mukherjee and Jaladhar Baner” 
jee along with four others, Haripada 
Mukherjee, Asoke Chundra Ganguly, Nir- 
malendu Das Gupta alias Nimai and Bi- 
rendra Nath Roy Choudhury, were placed 
‘on trial under orders of the Local Govern: 
ment before Mr. Kumud Behari Mullik, 
Special Magistrate appointed under ss. 24 
and 25, Bengal Suppression of Terrorist . 
Outrages Act. During the said trial Asoke 
and Haripada were granted pardon under 
s. 337, Criminal Procedure Ocde, and were 
examined as approvers. The remaining 
nine of the accused were convicted under 
s. 12]-A, Indian Penal Code, and under 
s. 120-B, Indian Penal Code read with ss. 19 
(f) and 20, Arms Act, while five of them, 
namely Chintamoni, Sasadhar, Sudhasin- 
dhu, Radharaman aad Nitai Jana were 
also convicted unders. 395, Indian Penal 
Code. On appeal to this Oourt it was held 
that the trial was without jurisdiction 
inasmuch as the alleged offence under 
s. 395, Indian Penal Code, was really one 
under s. 396, Indian Penal Code and that 
the accased should, therefore, have been 
given the privilege of a trial either by 
the Court of Session or by a Special Tri- 
bunal. The convictions and sentences 
were accordingly quashed, The Local Gov- 
ernment thereupon ordered a re-trial of 
the same lli accused by a Special Tribu- 
nal and authorized Mr. Wood. Superinten- 
dent of Police, Hooghly, to lodge a formal 
complaint against them. 

Mr. Wood accordingly filed a petition 
of complaint on August 10;~1936, before a 
Special Tribunal appointed under s.. 4, 
Bengal Criminal Law Amendment Act, 
The material allegations in this complaint 
are these: The li accused persons men- 
tioned above, with several others known 
and unknown, were parties to a criminal 
conspiracy to wage war against the King 
and to deprive His Majesty of the Sove- 
reignty of British India or any part thereof’ 
to overawe by means of criminal force, the 
Government of India and the Local Gov- 
ernment to commit murder and dacoity; 
and to collect arms and ammunition in 
contravention of the provisions of law. In 
pursuance of the said conspiracy, the mem: 
bers .of this terrorist party collected mén, 
arms and ammunition and committed and 
attempted to commit dacoities in ‘the Dis- 
trict of Hooghly and other places. On 
the night of ,June 17, 1933, a dacoity wag 
committed in the house of one Nanda La} 
Karmakar of Baidyabati where le had , 
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oney-lending business and a goldsmith’s 
Shop n lived with his old motner. In the 
course of this dacoity valuables were re- 
moved from his house and Nanda and his 
mother were murdered. Öne Haridas 
Addya, father of accused Chintamoni, 
lodged an information to the Police Station 
and the local Police after investigation sub- 
mitted a final report on August 28, 1933. 

On certain secret information obtained by 
- the Intelligence Branch, several houses were 
searched between July 17, 1934, and July 19, 
1934 at Baidyabati, Chatra and other places 
and some revolutionary literature consisting 
mainly of pamphlets and manuscript writ- 
ings and newspaper cuttings of the reports 
of the trials of terrorists was seized. Chin- 
tamoni, Jaladhar and Radharaman were 
arrested in connection with the Hazigun] 
Mail Robbery Case, Tipperah. On August 
8, 1934, August 16, 1934, and July 18, 1934, 
respectively, and on August 25, 1934, the 
investigation in connection with the occur- 
rence at Nanda Lal's house was re-opened 
under order of the Superintendent of 
Hooghly. Accused Chintamoni Addya 
made aconfession before the Magistrate 
on August 27, 1934, disclosing the existence 
of a terrorist organization and his com- 
plicity in the dacoity in the house of Nanda 
Kamar which was committed in pursuance 
of the said conspiracy for providing money 
for the purchase of arms and ammunition. 
On the statement of Chintamoni accused 
Sasadhar was arrested on September 1, 
1934, at Jabbulpore (C. P.) : he made a 
confession which was recorded on Septem- 
ber 4,1924. Asoke Chandra, an M. A, 
student and aresident of Baidyabati was 
arrested on September 2, 1934, he made a 
confession which was recorded on Septem- 
ber 6, 1934. AS a result of disclosures 
made by the aforesaid Sasadhar and Asoke 
accused Nimai, Durgadas, Haripada and 
Birendra were arrested on different dates 
between September and the beginning of 
October 1934, and allof them made con- 
fessions which were duly recorded. Nitai 
Jana had already been arrested under the 
Bengal Criminal Law Amendment Act on 
April 26, 1934, and had been sent to Hijli 
Detention Camp as adetenue. The confes- 
sions of the accused persons disclosed that 
they with many others, known and unknown 
were members of a terrorist organization 
and used to meet at various places in 
Baidyabati, Sheoraphuli, Bhadreswar, Cal- 
cutta and elsewhere for the furtherance of 
their ‘objects, that they, recruited members 
1 the terrorist party, collected arms am- 
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munition and explosives, obtafhed money 
by committing dacoities, attempted to 
commit other acts of robbery, and planned 
to murderthe District Magistrate of Chin- 
sura. On December 18, 1934, Sub-Inspector 
Bidhu Bhusan Das who was specially de- 
puted to re-investigate into the dacoity in 
Nand Kamar’s house, submitted a charge- 
sheet under ss. 121-A, 395, Indian Penal 
Code and s. 120-B, Indian Penal Ocde 
read with s. 19 (f), Arms Act, against the 
Il accused persons. 

Mr. Wood was examined and the tribu- 
nal took cognizance of the alleged offences 
under s. 5, Bengal Criminal Law Amend- 
ment Act of 1925. Pardon was tendered 
to Asoke and Haripada on the prayer of 
the Public Prosecutor under s. 8of the 
Act. They accepted this pardon and were 
thereafter removed from the dock and eza- 
Mined as ‘witnesses for the prosecution. 
After 25 witnesses for the prosecution, 
including the two approvers, had been 
examined-in-chief, charges were framed 
against the remaining 9 accused persons 
under s. 121-A, Indian Penal Code, and 
under s. 120-B, Indian Pensl Code read 
with ss. 19(f) and 20, Arms Act, and a 
further charge was framed under s. 396, 
Indian Penal Code against Chintamoni, 
Sasadhar, Radharaman, Sudhasindhu and 
Nitai. All the accused persons pleaded not 
guilty tothe above charges. At the com- 
mencement of the trial- Chintamoni, Sasa- 
dhar, Nimai, Birendra and Durgadas re- 
tracted their confessions. After the charges 
were framed the prosecution witnesses 
examined and were cross-examined by the 
defence. Thereafter the prosecution exa- 
mined other witnesses. The defence de- 
clined to adduce any evidence. 

By the prosecution evidence the follow- 
ing facts were sought to be proved: (1) 
That a formal meeting was held in the 
house of Dr. Girindra Nath Banerji at 
Bhadreswar at which Jaladhar, Nitai Ra- 
dharaman, Sudhasindhu, approver Asoke, 
approver Haripada Sailen Biswas, Girin 
Dector himself and two or three others 
were present and they all adopted the path 
of violence and decided to bring about a 
mass armed revolution for making the 
country free by causing the disappearance 
of the British Government. (2) That the 
accused persons were associates and were 
on very intimate terms. (3) That Nitai, 
Jaladhar, Radharaman and Sudha induced, 
Asoke, Haripada, Sasadhar, Ohintamoni, 
Durgadas and Sripati Biswas to accept the 
creed of violence and join the terrorist 
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party and that they also attempted -to 
recruit Sib Sankar, Amrendra and a lady 
named Amalarani to their party bat failed. 
(4) That Nitai used to realize subscriptions 
from the members of the party and that 
accused Durgadas paid Rs. 220 to Nitai for 
the purposes of purchasing a revolver. (5) 
That they attempted to commit dacoities 
at the houses of Nanda Dalal Das (P.W. 
No. 36), Ananta Lal Sen (P. W. No. 43) and 
a prostitute of Serampur (P. W. No. 47), but 
failed. (6) That approver Asoke was given 
pistol to keep by the accused Nitai. (7) 
That accused Radha kepta revolver and 
some cartridges concealed in the drawer 
of an almirahin the shop of his father. (8) 
That Nitai sent Radha three revolvers to 
keep. {9) That Nitai brought down from 
mSantragachi for treatment a man who 
had been wounded while practising re- 
volver shooting. (10) That Nitai used to 
take Haripada and Asoke tothe house of 
one Kabi Sahib of Mechuabazar, Calcutta 
to negotiate the purchase of smuggled 
arms. (11) That Sasadhar managed to 
snatch away agold chain at the point of 
a revolver from the neck of a young boy 
named Kali Charan Ohatterjee (P. W. No. 
61). (12) That the accused Nitai, Radha, 
mSudha, Jaladhar Sasadhar and Chintamoni 
committed dacoity with murder in the house 
of Nandlal Karmakarand took away some 
cash and ornaments. (13) That Radha and 
eSasadhar planned to murder Mr. Macpher- 
son, the Distiict Magistrate of Hooghly. 
The Comnni‘ssioners have believed the 
prosecution evidence relating to the asso- 
ciation of the accused, the meeting in Dr. 
Girin’s house and the recruitment of mem- 
bers to the terrorist party by Nitai, Sasa- 
dhar, Sudha and Radha. They have also 
Mound thatthe accused Durga paid Rs. 220 
mo Nitai forthe purposes of the party and 
«hat Nitai, Radha, Sudha, Sasadhar and 
«Chintamoni along with Asoke committed 
jJacoity in the house of Nanda Lal. They 
have, however, held that the other facts 
alleged by the prosecution against the 
accused have not been proved. They also 
<ame to the conclusion that the prosecution 
failed to substantiate the charges against 
Nimai and Biren beyond reasonable doubt. 
Mn accordance with these conclusions they 
acquitted Nimai and Biren and convicted 
the remaining accused persons who are 
appellants before us under s.121-A, Indian 
Penal Code, and under s. 120-B, [ndian 
’enal Oode, read with ss.19(f) and 20, 
Arms Act. They have also convicted Nitai, 
Judha, Radha, Chintamoni and Sasadhar 
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under s. 393, Indian Penal Gode. The learn- 
ed Commissioners have senteuced Nitai to 
suffer seven years’ rigorous imprisonment, 
Radha to six years’ rigorous imprisonment, 
Sudha to five years’ rigorous imprisonment 
and Obinta and Sasadhar to tive years’ 
rigorous imprisonment under gs. 395 and 
121-A, Indian Penal Code, the sentences 
to run concurrently. Accused Jaladhar has 
been sentenced to five years’ rigorous 
imprisonment and Durgadas to two years’ 
rigorous imprisonment under s. 121-A, 
Indian Penal Oode. No separate sentence 
has been passed on any of the appellants 
under s. 120-B, Indian Penal Code, : 

The finding of Tribunal that Nitai, 
Radha, Sudha, Sasadhar and Chintamoni 
committed dacoity in the shouse of Nanda 
Lal is based on the evidence of the approver 
Asoks, P. W. No. 7, and the confessions of 
OChintamoni (Ex. 12) and Sasadhar (Ex. 8). 
The prosecution case is that the accused 
Nitai, Radha, Sasadhar, Chintamoni, Sudha. 
sindhu and the approver Asoke took part 
in the dacoity in Nanda’s house. The 
approver Asoke describes the occurrence 
in detail. According to him one evening 
in June 1933 Nitai’s elder brother Ananda 
called him from his house and took him to 
Nitai's house. He met Nitai, Sudha, Radha 
on the terrace of Nitai’s house. Nitai then 
told him : 

“We have now got a press and we have advanced 
alittle in our work. We want some more money, 
We have made arrangements to secure money. One 
of our party has given usa clue, We shall have to 
secure the money by committing dacoity.” 


Asoke thereby understood that the house 
to be raided was near by. He, however, 
expressed the opinion that they might be 
recognized during the raid. Nitai assured 
him that there was no danger of being 
recognized as the only inmates were an 
old man and an old woman. At this stage 
Chintamoni appeared and after some dis- 
cussion it wags decided that the raid would 
be carried on the next evening. Next day 
at about dusk Sudha called Asoke to Nitai's 
house. Asoke went up to the terrace and 
found Radha, Nitai and Chistamoni there. 
It was then decided that Chintamoni would 
go tothe old man and keep him engaged 
in conversation after opening the khirki 
door, and that Sudha, Nitai and Radha 
would enter the house through the khirki 
door, while Asoke would stand outside at 
the side of the khirki door and wait till 
those who had entered the house would 
bring out money, ete., and hand over the 
same tohim and then he would run away 
with the same, Asoke also stated in hig 
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evidence that he called in Sasadhar and it 
was decided that Sasadhar would stand near 
him outside the khirki door. Asoke-further 


states that Nitai produced three daggers. - 


He himself kept one, Sudha and Radha took 
‘the other two. Sudha had a phial of chloro- 
form with him and it was decided that if 
any of the inmates would raise an alarm he 
would be made unconscious with the aid 
of. the chloroform. ` The chloroform re- 
mained with Sudha. The party then lett 
Nitai’s house at about 9-30 p. m. Chintamont 
left 10 or 15 minutes in advance. On 
their way Nitai and Asoke met a person 
who was known to them from before. Asoke 
thereupon told Nitai that the attempt should 
be given up that night as the man might 
recognize them und might later on give out 
that he had seen them there. Nitai agreed 
and they returned.. Radha, Sudha and 
Sasadhar did not proceed to the house to 
be raided, as they saw that Nitai and Asoke 
ere. returning. 
Next day = about 7-30 or 8 p.m. Asoke 
again went to Nitais house and on the 
terrace met Nitai, Sudha, Chintamoni and 
Sasadhar. 
made as on the previous night to carry out 
the raid. Nitai and Asoke came to the back 
of the house at about 9-30 or 10 p.m. and 
found Sudha, Sasadhar and Radha already 
waiting for them behind plantain trees on 


an. open plot. Chintamoni who had been’ 


gerit ahead of the party arrived at the place 
whete they had assembled, and informed 
Nitai that he had already opened the khirki 
door and that he would go and talk with the 
old. man and would give a low whistle 
which would be a signal for them to go in. 
10:or 12 minutes later they heard the sound 
of-a low whistle and started for the house 
and reached the khirki door. A little later 
Sudha pushed the door which opened. Nitai, 
Sudha and Radha entered the house through 
the open door. Asoke and Sasadhar waited 
outside the khirki door. Soon after Sasadhar 
entered the house and Asoke was left alone. 
A little later Rada and Sudha came out and 
asked him to goin. Asoke 1efused, where- 
upon Sudha and Radha went again into 
the house. Asoke returned home after this. 


(On considering the confession of the ac- 


cused the judgment continued.) By s. 133, 


Evidence Act, an accomplice is a competent . 


witness against an accused person and a 
conviction is not illegal merely because it 
proceeds upon the uncorroborated testimony 
of-an accomplice. Bys.30 of the said Act 
a confession made by a co-accused affecting 
himself, and other persons with whom he 
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- Statute says: “the Court may presume.” It, 


The same arrangements were. 
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e 
is being jointly tried for the same offence 
is evidence against himself as well as such 
other persons : see Empress v. Ashootosh - 
Chuckerbutty (1).. A confession, however, is 
not made on oath and is not tested by cross- 
examination. Under s. 114, Illus. (b) of: 
the Act, a Court may presume that an 
accomplice is unworthy of credit unless he 
is corroborated in material particulars. Ihe 
requirements of this corroboration are: (1) 
there must be corroboration as to the com- 
mission of the crime (that is of some one or 
more but not of all the material circum- 
stances, otherwise the evidence of the 
accomplice would be superfluous) and the 
connection of the accused therewith. (2) 
Where there are several persons there must 


n“ be corroboration of each one. - The Statute 


Law in India does not require that the 


- Court is bound to presume that an accom- 


plice is unworthy of credit, unless he is 
The 


therefore, leaves the matter to the Gourt 
to decide whether such a presumption should 
be raised in View of the facts and circum- 
stances of a particular case. 

The facts of this case are very peculiar. 
The evidence of the approver Asoke and 
the statements in the confessions of Chinta- 
mony and Sasadhar relating to some 
matters which according tothe prosecution 
case had material bearing on the other 
charges against the accused have not been 
accepted by the Commissioners. The 
learned Standing Counsel] appearing for the 
Grown did not contend before us that the 
appreciation by the Commissioners of these 
portions of Asoke’s evidence and of the 
confession of Chintamoni and Sasadhar was: 


-wropg. The question then is whether the 


evidence of Asoke and the statements of 
Chintamoni and Sasadhar in their confes- 
sion relating to the dacoity should be. 
believed. The Commissioners have found 
that the confession of Obhintamoni was 
voluntary and that it is true.. Chintamoni 


‘no doubt was notin Police custody at the 


time when he made the confession before 
the Magistrate. But he had made certain 


statements before the Police while he was 


in Police custody, which, according to the 


- prosecution case, revealed certain facts on 


the basis of which the investigation into 
the dacoity in Nanda’s house was re-opened. 
He told the Magistrate that the reason for 
making the confession was that he was 
repentant. His feelings of remorse and 
repentance, however, disappeared as soon 

(1) 4 O 483; 30 L R 270;1Shome L R Cr. 79 (F B). 
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as the trial ĉommenced. In his confession 
Chinta stated that Nanda Kumar after 
talking with him for sometime went to take 
his meals. Within 15 or 20 minutes when 
Chinta was sitting on the ledge of his shop 
‘after finishing his meals, Nanda opened the 
window apparéntly of his bed room opening 
on the veranda tothe east by the side of the 
Strand Road and enquired about Chinta’s 
brother Babu. This statement does not 
appear to be true. ‘The post mortem exa- 
mination of Nanda's dead body and the 
evidence of 8. I. P. W. No. 19 indicate that 
Nanda did not take his mals before he was 
murdered. The place at which his. dead 
body was found next morning indicate that 
he must have been throttled to death while 
he was entering the inner apartments of 
his house. The things inside N anda’s bed 
room were not at all disturbed. 

In ‘Chintamoni’s confession it is stated 
that four or five days before the dacoity 
he informed Nitai that ‘Nanda used tọ 
keep his money in a big taktaposh to which 
a box was fitted. This information was 
rather vague, as it did not disclose where 
this taktaposh ‘was. Asoke’ in his confes- 
sion stated that before the dacoity ‘was 
committed it was arranged that after four 
of their party had entered the house and 
chloroformed Nanda’s mother, Chinta’ was 
to point out the place where the money. 
was, and Nitai was to bring it out. This 
story, however, was dropped by ‘Asoke when 
he gave his evidence in Court. [f the pre- 
sent accused committed ithe dacoity; how, 
did they locate the taktaposh within such 
a short time? Again, from the evidence 
of Gourirani, Nanda’s daughter-in-law (P. 
W.. No. 84) it appears that Nanda’s mother 
ised ‘to keep her money in the box fied 
to’ the taklaposh, and . 
used to give loans on pledge of ornaments 
had a big iron safe about 4 feet in height 
in his bed room. From ‘the evidence of 

I. (P. W. No. 19) it appears that the box 


dittached to the taktaposh was not kept: 
locked as there were’ cobwebs in the ‘key 
Evidently therefore 


hole of the box. 
Nanda did not keep his valuables in this 
box. Jt is the prosecution case that Chinta 


knew where Nanda used to keep his valu” 
information to Nitdi 
about Nanda’s money. Ii that is sò, why’ 


ables and he-gave 


would Chinta give a false and misleading 
information ? Chinta's 
Gonfessicn that he'told Nitai that Nanda 


used to keep his monies in the box attached: 
to the taktaposh does not therefore DES 


to me‘to be true. — 
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Chinta in his confession stated that on 
the night of occurrence eat about 8 or 
830p. `M. the accused Radha and Sasa- 
dhar took away two daggers and a sack 
for carrying the things to be looted, which 
Radha had left in his shop at the noon. 
Sasadhar, however, does not say a single 
word about this in his confession. This 
story in Chinta’s confession does not appear 
to me to be consistent with Asoke’s evi- 
dence that the party left. Nitai's house 
with the three daggers un the night of the 
occurrence as well ‘as on the’ night. pre- 
vious. Chinta’s confession shows that the 
only part he took in- the actual dacoity 
was that he kept Nanda. engaged in conver 
sation ‘in accordance with the ‘directions 


given: to him -by Nitai after he was ‘called, 
by somebody on a vacant land onthe back’ 


of Nanda's house where the other accused 


had already assembled. It cannot be dis- 


puted that Nanda was found talking with 


Chinta- that night before the dacoity. This 


fact -became known to the Police the next 
day. The question: is whéther Chinta was 
talking with Nanda as he was asked ‘by 
Nitai to do so. 
the: vacant land before the’ dacoity one 
would ‘naturally expect that Sasadhar' who, 


according -to the prosecution case “was at 


that time’ on the vacant ‘land along ‘with 
the other accused, would implicate Chinta 
also’ in this dacoity. Sasadhar in his çon- 


' fession- does a mention the name of 


Chinta at all - connection -with the 


‘dacoity. He- ices not' say that Ohinta on 


the night of occurrence came on the vacant 
land - behind the’ house of Nanda or-that he 


had any talk with Nitai. J am therefore un-' 


able to hold that Ohinta kept Nanda engag- 


ed in‘conversation in pursuance of directions: 


given by Nitai as stated ‘in his confession.’ _ 

The -Commissioners: have found that 
Sasadhar’s confession was voluntary and’ 
that ‘it is true. -Sasadiar when asked by- 
the “Magistrate, who recorded his’ confes- 
Sion, to state the truth said that he ‘would ` 
state the truth as he was very’ much 


repentant and >that suffering: ‘in jail were ` 
insignificant in comparison with the pains’ 
At ‘the time of the trial, 


of repentance. 
however; these pangs of conscience’ dis- 
appeared. He pleaded not guilty’ to the’ 
charge and retracted his confession. ` He 
also’ told the Magistrate that if he was given 


any chance of reforming ` himself he would ' 


do: so: This*statemént may -be interpret- 


ed tomean that when he made his cone’ 


fession he was expecting to be pardoned. 
According tov ‘Sasadhar’ 8 ‘confession, before 


Tea a 


If Chinta ‘really went to. 
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8 r.m. on thé night of occurrence when 
Asoke took him to the honse of Nitai, he 
did not know anything about the plan for 
committing dacoity in Nanda’s house. 
‘This is wholly inconsistent with Asoke’s 
evidence that the plan of the dacoity was 
settled in his presence on the previous 


night. The approver Asoke in his evi- 
dence states that when Nitai told him 
that his party was going to commit a 


dacoity, he understood that the house to 
be raided was nearby. In his confession, 
however, he stated that at that time he 
had absolutely no idea where they had to 
go. Asoke’s story in his evidence that 
before the accused started for dacoity 
Nitai produced three daggers of which he 
himself kept one and made over the other 
two to Sudha and Radha is not to be 
found in his confession. 

The prosecution case is that the dacoits 
entered Nanda’s house by the khirki door. 
_In the confession of Chinta and Sasadhar 
there were no materials to indicate who 
opened this door and how it was opened. 
Asoke in his evidence stated that Chinta 
was sent in advance on the previous night 
as well as on the night of occurrence, 
evidently for the purpose of opening the 
khirki door. In his confession, however, 
this arrangement is not mentioned. The 
evidence of, Asoke ig that the accused 


assembled on an open plot behind the plane. 


tain groveon the back of Nanda’s house. 


In his confession, however, he stated before. 


the Magistrate that they had assembled 
near a pucca wall. There is no evidence 
to indicate that the plantain grove was 
near apucca wall. Again Asoke in his 
evidence stated that a low whistle by 
Oninta was a signal for all of them to 
enter the house. This story, however, is 
not to be found in his confession. The 
learned Standing Counsel appearing on 
behalf of the Orown contended before us 
that the mere fact that certain statements 
which were made by Asoke in his evidence 
ate not to be found in his confession does 
not show that those statements were 


false; the confession did not contain the 


particulars of dacoity in full, and this 
was due to the fact that he himself nar- 
rated the story and there were no lawyers 
to elicit .from him all the particulars of 
the occurrence. 1 am unable to accept 
his contention inasmuch as some of the 
Omissions were very important. If the 
additional facts stated in Asoke’s evidence 


were really true, Asoke would certainly 


have mentioned them in his confession, 
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The learned Standing Counsel also con- 
tended before us that the evidence of 
approver Asoke and the confessions of 
Chinta and Sasadhar were corroborated in 
material particulars by the following facts: 
(1) the presence of cotton wool and the 
cork of a phial in the house of Nanda after 
dacoity ; (2) the time at which and the 
clumsy method by which the dacoity was 
committed: (3) the topography of the 
place. It is argued by the learned Stand- 
ing Counsel that the time at which the 
dacoity was committed and the fact that 
the dacoits took away things only from 
the wooden box attached to the taktaposh 
leaving other things undisturbed indicates 
that the persons who committed the 
dacoity were not professional dacoits. but 
amaeturs. But these facts do not neces- 
sarily lead to the conclusion that the pre- 
sent accused were those amateurs. Corro- 
boration must be, as has been already 
pointed out, as to the commission of the 
crime as well as the connection of the 
accused with the crime. The accused are 
all local men. The topography of the 
place is known to them all. That chloro- 
form was used by the dacoits who com- 
mitted the dacoity must have been known 
to them as wellas the other people of the 
locality and the Police long before the 
confessions were made. The above is the 
nature of the evidence in this case as 
regards the charge of dacoity against 
Nitai, Radha, Sudha, Sasadhar and Chin- 
tamoni. This evidence, in my opinion, does 
not prove beyond ieasonable doubt that 
these accused committed dacoity in the 
house of Nandalal Karmakar. The con- 


viction of these accused under 8&8. 396 
cannot therefore be upheld on this 
evidence. 


In order to substantiate the charge of 
conspiracy against the appellants the pro- 
secution adduced evidence to prove that 
the appellants held a meeting in Dr. 
Girin's house at which they adopted the 
path of violence and decided to bring 
about @ mass armed rebellion tor over- 
throwing the British Government in this 
country and making the country free. This 
evidence comes from the approvers Hari- 
pada and Asoke. According to Haripada 
this meeting took place in February or 
March 1931 while according to Asoke it 
took place in July or August 1930. Asoke 
in his confession, however, did not say a word 
about this meeting. Haripada in his con- 
fession said that at that meeting he 
Nitai, Jaladhar, Radha, Sudha and Dr, 
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Girin were present. In his confession 
Asoke is not at all mentioned, thouga in 
his evidence before the Commissioner he 
stated that Asoke was also present at that 
mecting. In his confession Haripada said 
that at that meeting it was decided that 
every one of the party would have to 
swear by touching weapons, and the night 
having much advanced, the meeting was 
closed. In his evidence before the Court, 
however, Haripada said that a dagger was 
produced in the meeting and all the mem- 
.bers of the purty touched it and took a 
vow that they would be faithful to one 
another and to the country's cause until 
the country was made free. The evidence 
of the approvers Haripada and Asoke 
relating. to some important allegations 
against the accused has not been accepted 
by the Commissioners and for the reasons 
mentioned above, I do not accept their 
evidence'relating to the alleged meeting at 
Dr. Girin’s house. 

To prove conspiracy, however, there need 
not be evidence of direct concert nor even 
of any meeting together of the conspi- 
rators, The agreement can be inferred from 
Collateral acts but these acts must show a 
common plan so as to exclude a reasonable 
possibility of the acts of the conspirators 
having been done separately and connected 
only by coincidence: see Emperor v, Beno- 
yendra Chandra Pandey (2), at-p. 447.7 
During the year 1929 to 1930 Nitai was 
connected with the labour movement. The 
Civil Disobedience movement was started 
in 1930. Nitai was arrested in connection. 
with a flag hoisting ceremony on Janu- 
ary 26, 1932, and convicted in that connec- 
tion on the next day and sentenced to four 
months’ imprisonment. He was released 
from jail on April 26, 1932. Prosecution wit- 
ness No. 14, Amarendra Nath Mitra, joined 
the Civil Disobedience movement and was 
sentenced to six months’ imprisonment for 
picketing opium and ganja shops at Bhiud- 
reswar. He . was in the Dum Dum Jail 
along with Nitai and other prisoners who 
were convicted in connection with the 
Civil Disobedience movement. 

Amarendra in his evidence states that 
he had talks with Nitai in the Dum Dum 
Jail and that he used to discuss with bim 
political questions, as for instance Gandhism, 
Terrorism, Communism. Nitai used to say: 

“The Gandhi movement is of no use and it would 


@) 400 W N 432;161 Ind. Cas. 74; A IR1936 Cal 
73; 37 Or. L J 384; 63 O 929; 64 CL J154; (1936) Cr, 
Oas 145;8 RO 472, s ; 
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lcad to no result; we will only be imprisoned or 
assaulted by following the Gandhi cult, If we get 
prepared to xetaliate when we are assaulted, it is 
only then that we can achieve some result.” 

After he and Nitai came out of the jail, 
he became intimate with Jaladhar who was 
then staying in a rented house near his 
house. He used to goto Jaladhar’s house 
where he used to meet Nitai and Radha. 
He used to have talk with Jaladhar and 
Radha in Jaladhar’s house as well as on 
the bank of the Ganges. Nitai used to 
say that the Gandhi movement had totally 
failed to achieve anything and that armed 
rebellion was necessary for ending the 
British Government in this country. Nitai 
ulso informed him that they had a large 
collection of arms and ammunition and had 
a centre at Baidyabsati and that the head- 
quarters were at Calcutta. Nitai also said: 

“We shall have to issue and distribute leaflets 
among the mass sand convince them that the non- 
violent movement.will lead nowhere and that the 
country should agitate on violent lines. Violence 
means that high Government Officers would have 
to be murdered and losses would have to be in- 
flicted on the Government by looting Government 
money and other acts done which would make 
the position of the Government insecure.” 


Jaladhar used to be present at these 
discussions and used to support Nitai by 
saying that what Nitai said was correct 
and that they should proceed like that. 
Nitai and Jaladhar in the course of these 
discussions asked him to Join their party 
of which was a centre at Baidyabati. The 
witness, however, did not agree to join 
their party. Amarendra also stated that 
Jaladhar attempted to induce his aunt 
Amalrani, P. W. No. 27, to join the revolue 
tionary party. Much comment was made 


‘on the evidence of this witness by the 


learned Advocate appearing on behalf of 
the appellants. The substance of these 
comments is that his evidence about Jala- 
dhar's attempt to recruit Amalrani to the 
party is contradicted by his statements in 
his confession and that his evidence to the 
effect that Jaladhar told him one or two 
and half months before his arrest that he 
was going to be arrested as he took part 
in the dacoity at the house of Nanda Kamar 
is false, as itis not the prosecution case 
that Jaladhar committed that dacoity. In 
other words, the contention is that Amae 
rendra tried to implicate Jaladhar falsely 
in the conspiracy. Amalrani, P. W. No. 27, 
in her evidence, however, stated that while 
she was living in Bhadreswar in Aswin 
1340 B. S. in the house of her second sise 
ter, the mother of Amarendra, Jaladhar 
used to visit the house during tbat period’ 
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and he used to call her sister ‘Ma’. She 


was unmarried at the time, though she 
twas sufficiently grown up. Jaladhar ad- 
vised her not tomarry saying: ‘You have: 
the: example of your sister before you, she 
is entangled with her household work. She 
Gannot go out to do any other work. House- 
hold‘is not the entire field of activity of 
women, . Women can do a lot of work being 
outside. You can do work for the coun- 
try. If men and women work together for 
the cause of the country, only then will 
the country become free. Revolution will 
have to be brought aboutin the country ; 
men alone cannot bring it about. Both 
men’ and women must work together in 
order thatit may be achieved.” 

- Jaladhar explained to ‘her that by ‘revo- 
jution’ he meant collection of arms and 
ammunitions and murdering European 
officers and held out instances in ‘which 
other women. of the country had joined 
such revolutionary activities. Jaladhar also 
named the name of the District Magistrates 
who had been murdered by women. The 


evidence.of this witness supports Amar- 


endra’s evidence that Jaladhar attempted. 
‘ to recruit her to the revolutionary party. 
The contention of the learned Advocate for 
the appellants is that her evidence is false 
inasmuch as there was a great delay in 
the examination of this witness by the 
Police and this delay was due to the fact 
that time was necessary to induce her to 

ive false evidence by way of - bargain 
with the Pulice-for releasing Amarendra, 
Amarendra was arrested on September 7, 
1934. Hê made his statement before the 


” 


Police on Septamber 14; 1934: His state- 


ment.wag recorded by the Magistrate on . 


Séptember 17,1934. In this statement he 
gtated that though he was asked by 
Nitai and Jaladhar to join the revolution- 
ary party many times, he never agreed 'to 
join their party. There was nothing’ in 
his statements to implicate him. In fact 
he was released ‘in the middle of October, 
1934. Police, however, got the information 
‘from him that Jaladhar and Amalraniused 
to go -out for a walk frequently. Bidhu 
Bhusan Pal, Inspector of Police, says in his: 
evidence. that he asked Amareéndra to 
write a letter to Amalrani requesting her 
to ‘come ‘80 that she might bé examined. 
In. his evidence he stated that he wanted 
fo avoid her examination by the Police 
in her home as that might create a sensa- 
tion. From his evidence it appears that 
he wailed for some time’in expectation 
that. she would turn up. . On the next date 
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fixed for the case when he met Amarendra , 
again, the latter told him ‘that he had’ 
writlen to his aunt but had received no 
teply. He, however, did not take any dras-- 
tic steps for her production as she was an 
unmarried girl of a respectable farnily.- 
This Police Officer states that after Ama-- 
rendra’s report to him he-had some in for-’ 
mation that Siddi Babu, husband of Amal-‘ 
ranis sister, had promised to produce 
Amalrani before him and’ so he did not’ 
take any farther steps in this connection.” - 
The evidence of Sub-Inspector Bidhubhu-- 
san Das shows that before Amarendra was‘ 
discharged, he asked him about the where-" 
abouts of Amalrani on September 14, 1934,- 
when apparently Amarendra made’ his: 
statements before the Police. He informed’ 
the D. I. O. of this matter. -On' Seplem~ 
ber 14, 1934, he could not ascertain Amala’s: 
and Siddi’s whereabouts. On November 11, 
1934, he made further enquiries as to the- 
whereabouts of Amalrani and Siddi Baba! 
and got this-address on Strand Road, -at- 
Calcutta. Inspector Bidhu Bhusan Pal 
states that on November’ 15, 1934, an at- 
tempt was made by him to geta state-’ 
ment from Amalrani'in-the house at Strand 
Koad. He, however, failed in his attempt’ 
as Siddi Babu got excited and ‘began to 
abuse Amalrani as soon as she' mentioned 
Jaladhar’s name and the Police Officer 
left the place as-he ‘thought that Siddi 
Babu was keeping the witness away al- 
though -she'was willing to make a -state- 
ment. He, however, directed Siddi Babu’ 
to produce Amalrani at the Chinsura Police 
Office where she would be examined by 
him.’ He .did not mention any definite date’ 
but instructed him ` to produce her at 
an early date. -He waited till November 20, 
1934, and as Siddi Babu till then did not- 
turn up with Amalrani, he sent Sub-Ins-- 
pector bidhubhusan Das to go to Siddi 
Babu’s ‘house in Oalcutta with instructions 
to direct Biddi Babu -to produce Amalrani: 
at Chinsura andin case Amalrani was’ not. 
produced by Siddi Babu, to search the 
house for her. On November 23, 1934, 
Sub-Inspector Bidhu “Babu: returned and 
reported that Amalrani could not be found’ 
in Siddi Babu’s house. She was, however, 
ultimalely produced on November 29, 1934, 
by Siddi Babu and a brother of hers when. 
she gave her statements. These statemenis 
of Inspector Bidhu Bhusan Pal, in bis evi- 
dence before the Commissioner were not 
challenged in cross-examination by the 
accused.: The Commissioners have believ; 
ed the evidence. of Amalrani, They ‘have’ 
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“Amalrani gave her évidends in a convincing’ 


pmad straightforward manner, We have not the 
“ast cause of suspicion that her statements were 
«o result of tutoring.” ; 
They have also relied on the evidence 
f Amarendra. I see no reason ta disbe- 
Reve these two witnesses. P. W. No. 55 Sib 
ankar Mallik, states in his evidence : 


“Nitai and Sudha used to describe the condition 
p the country saying that the country isina bad 
ight. The Police are oppressing us...I paid sub 
ription to Nitai ranging from 4 annas to rupees 
—«voor three at a time on three occasions. Nitai 
«ged to demand heavy subscriptions as for instance 
s. 30 or Rs. 40.. I asked him why he wanted so 
wuch money. Nitai said that they would purchase 
evolvers with the money for murdering highly paid 
overnment Officials and for terrorising them. He ex- 
«dained that by this means the country would be 
maade free from foreign rule, During such talks 
eudnhasindhu and Asoke used to be nearby.... I 
«sed to remark.. We are only 3or 4 persons, how 
«an we do allthis? They used to reply,; ‘We have 
party in Calcutta.” 


- He then states that Nitai suggested to 


mim to steal ornaments from his house and 


mand them over tohim. He, however, did. 


«ot agree to this. He also states that 
Judhasindhu one day at the Howrah Rail- 
‘yay Station demanded money from him 
or the work of the country. Sripati Biswas, 
>», W. No. 40, says that Jaladhar, Radha 
mnd Sudha used to be with Nitai when 
Nitai used to discuss revolutionary matters 
‘vith him in order to induce him to join 
heir party. It may be said that Sib 
jankar and -Sripati are accomplices. But 
heir evidence finds material corroboration 
rom: the evidence of the independent 
„witnesses which I’ have held to be sub- 
stantially true. The learned Commissioners 
paave relied on the evidence of the approvers 


Maripada and Asoke also for their tindings ` 


om the charge of conspiracy. Their evi- 


lence ‘regarding some of the activities of- 


Khe accused Nitai, Jaladhar, Sudha and 


Radha, which show a common. plan and 


<onspiracy, finds 


material corroboration 


from the evidence of persons who were- 


«attempted to be recruited to ths party but 
could not be recruited, and also from the. 
evidence of persons who were rather luke-. 
work members and drifted away from 
the party gradually for various ‘reasons. 
The evidence of these witnesses shows. 
that there was a terrorist organization in 
Oalcutta of which there was a branch at: 
Baidyabati. The object of this organization 
was to bring about the end of the British 
Government in this country by . armed 
Tebellion, and their programme was to 
collect arms.and ammunition and to recruit 
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. prosecution is that 
-Nitai for the purchase of a revolver for the 


209. 
young menand women. Nitai was the 
leader of the branch organization at Baidya- 
bati. He with the assistance of Jaladhar, 
Sudha and Radha recruited and attempted 
to recruit members tothe party by denounc- 
ing the non-violent creed and extolling 
the creed of violence. The charge of 
conspiracy in my opinion has been suffi- 
ciently made out against these four accused. 
The case of the remaining three accused 
Sasadbar, Ohintamoni and Durgadas, how- 
ever, stands on a different footing. So far 
as Durga is concerned, the case for the 
he paid Rs. 220 to 


use of the party. The evidence no doubt 
establishes that Durga withdrew Rs. 220 
from the Savings Bank on November 7, 
1931.. ‘The question is whether this money 
was actually handed over by him to Nitai 
for purchasing a revolver for his party. 
(Holding that the prosecution failed tọ- 
prove beyond reasonable doubt that Durga 
paid Rs. 220 to Nitai for purchasing 
a revolver for the party his Lordship 
then proceeded.) The approvers Haripada 
and Asoke both said that Durga was a 
member of the party. Haripada in his 
evidence stated that Durga attended the 
meeting at Dr. Girin’s house. I have already 
found that there was no meeting in the 
house of Dr. Girin as alleged by the 
prosecution, Asoke in his evidence no 
doubt implicated Durga as having been 
present at Various discussions on party 
matters in the company of the other 
appellants. In his confession, however, he 
did not say so. The other allegations 
against Durga by the prosecution witnesses 
have not been accepted by the Commis- 
sioners. Sasadhar in his confession stated 
thal twoorthree years ago Sudhasindhu 
showed him a pistol and gave it to him 
to keep and informed him that Nital had 
purchased the pistol with Durga’s money. 
This statement of Sasadhar in his retracted 
confession in view of the facts and cir- 
cumstances of this case has got very little 
evidentiary value. The prosecution, in my 
Opinion, has failed to substantiate the 
charge of conspiracy against Durgadas 
Mukherjee by reliable evidence. 


Chintamoni's conviction by the Com- 
missioners is based on his own confession 
and the evidence of the approver Asoke. 
The material part of his confession relates 
to the dacoity in the house of Nandalal. 
Kamar. I have already dealt with it and 
have, held that this confession is not true. 
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Excepting this dacoity, no other act of 
Chinta has been proved by the prosecution 
from which itcan be reasonably inferred 
that he was a party to the conspiracy. 
He did not take part in the recruitment. 
The evidence of Asoke implicates Chinta 
in the dacoity in Nanda’s house and also 
in the general conspiracy. I have already 
dealt with Asoke’s evidence regarding the 
complicity of Chinta in this dacoity. 
Asoke implicates Chinta in the conspiracy 
in his evidence by stating that Chinta used 
to take part in the party discussions regard- 
ing the object of the party for making the 
country independent by violence. In his 
confession, however, he did not make any 
such allegation against Chinta. The pro- 
secution in my opinion has failed to prove 
the charge of conspiracy against Chinta- 
moni. 

The learned Commissioners appear to 
have convicted Sasadhar on his own re- 
tracted confession, the confessions of 
Chinta and Durga, the evidence of the 
approver, Asoke and P. W. No. 55, Sib 
Sankar Mallik, and his admission of his 
complicity in this dacoity in the previous 
trial before the Special Magistrate Mr. 
Mallik. The learned Standing Counsel, 
however, did not rely on this admission of 
Sasadhar in the previous trial. I have al- 
ready found the prosecution has failed to 
prove the charge of dacoity against Sasa- 
dhar. The approver Asoke no doubt impli- 
plicates Sasadhar in the conspiracy. Ac- 
cording to him Sasadhar attended some of 
the meetings and discussions of the party 
and called him to Durga who complained 
about the non-payment of the money paid 
by him to Nitai. This story, however, is not 
to be found in Asoke's confession. The 
other allegations of Asoke about Sasadhar 
relate to dacoity in Nandalal’s house and I 
have already held that those allegations 
have not been corroborated by any reliable 
evidence. 

The learned Commissioners were of opi- 
nion that P. W.No. 55, Sib Sankar Mallik 
named Sasadhar as being one of the 
party who tried to recruit him in the 
terrorist organization. The evidence of Sib 


Sankar, however, indicates that Sasadhar,- 


Nemai, Nitai and Asoke asked him for sub- 
scription for doing work of the country 
_ and they handed over to him for reading 
certain revolutionary literature. It is, how- 
ever, not clear from his evidence whether 
Sasadhar handed over any books to him, 
and if so, what books, He also said that 
he party asked him to become a Congress 
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volunteer and to do work forthe country 
It is not very clear from his evidence whe: 
ther Sasadhar asked him for any subscrip: 
tion. His evidence shows that Nitai realized 
this subscription from him. He no doubt 
proves association of Sasadhar with Nemai, 
Nitai and Asoke. The evidence of Sib 
Sankar against Sasadhar stands on the 
same footing es that of Nemai who has 
been acquitted by the Commissioners. Sib 
Sankar in his evidence says that whem 
Nitai used to tell him that revolvers wouldl 
be purchased with subscription for murder: 
ing highly paid Government Officials and 
for terrorising them, Sudhasindhu andi 
Asoke used to be nearby. He also says that 
he does not remember if anybody else usedi 
to be there. The evidence of Sib Sankar 
in my opinion is not sufficiently clear to 
prove the association of Sasadhar with. 
Nitai in connecticn with the object of the 
terrorist party. 

Chinta in his confession states that Sasa- 
dhar accompanied Radha when the dag- 
ger and the bag were taken away from 
his shop on the night of the occurrence in 
Nanda’s house. 1 have dealt with Ohinta’s 
confession relating to this dacoity already. 
Durga in his confession mentioned Sasa- 
dhar as one of the members of the terrorist 
party of Nitai. It has been already point- 
ed out that the substantial portion of 
Durga’s confession is not true and Durga 
himself was not a memberof the terrorist 
party. The relevant statements in Sasa- 
dhar’s retracted confession are these: 

“The Civil Disobedience Movement was going 
on when I was a student in the schonl in the year 
1929-30. I became friendly with Nitai at that 
time. He used to give me books on politics to. 
read and I used to read them. On reading 
them I came to form this idea that the condition 
of the labourers and cultivators of our country 
should be improved. I decided to exert myself in 
this direction. Once I went to the office of the 
Peasants and Workers Party in Calcutta with Nitai. 
There I saw two boys named Jamal and Momim, 
At that time I became acquainted with Jaladhar 
Bandopadhya, Sudhasindhu Dey and Asoke Gan- 
guly. I made this promise before Nitai that if 
any help was required for the sake of the country 
I was prepared to take any risk Myself, 
Nitai Jana and almost all the persons whose names 
I have mentioned, used to discuss about making 
the country free and about effecting improvement 
in the condition of the cultivators as also about 
how the mass of the country could be awakened 
and how freedom could be secured for the country, 
Nitai’s idea was that money was necessary to liberate 
the country and that money was to be secured by 
any means. Actuated by that idea alone we went 
to commit dacoity in the house of Nanda Kamar.” : 

I have not accepted Sasadhar's state- 
ments in his confession relating to the 
dacoity in Nanda’s house as true. The 
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wniession hasbeen retracted. Under these 
rcumstances it is very difficult for me 
« believe the above statements in his 
mfession. It has been already stated 
mat Nitai was connected with. the labour 
„ovement. Even if there be any truth in 
me statements in Sasadhar's confession to 
‘hich reference has just been made, these 
atements are not sufficient to prove that 


#« agreed to accept the revolutionary - 


meed of the terrorists and to be a member 
K the terrorist party. There are no other 
lateral acts of Sasadhar proved by any 

Yiable evidence from which it can be 
mferred that he was a party to the con- 
oiracy. Under these circumstances I hold 
mat the charge of conspiracy against 
«sadhar has not been made out by any 
sliable evidence. 
iat the appellants Nitai, Radha, Sudha, 
«asadhar and Ohintamoni are acquitted of 
me charge under s. 396, Indian Penal Code, 
ead Sasadhar, Chintamoni and Durgadas are 
squitted of the charges under s.121-A, 
idian Penal Code, and under s. 120-B, 
sodian Penal Oode read with ss. 19 (f) and 
“), Arms Act. The convictions of appel- 
wants Nitai, Radha, Sudha and Jaladhar 
nder s. 12l-A are affirmed. I also find 
Bem guilty under s. 120-B, Indian Penal 
Kode, with ss. 19 (f) and 20, Arms Act. 

I have given my anxious consideration to 
he question of sentence on the four appel- 
ants whom I have found guilty under 
8. 121-A, 120-B, Indian Penal Code. Nitai 
was evidently the local leader of this 


warty. Jaladhar attempted to recruit an 


‘nmarried young girl of a respectable 
amily to the terrorist party. Radha was 
m possession of a book of a highly revolu- 
Konary nature and he along with Sudha 
s¢tively helped Nitai in recruiting young 
aen to the terrorist party. Sudha's right hand 
was, however, been permanently damaged 
und made partly useless and he is also 


uffering from a disease which is suspect-— 


d tobe tuberculosis. `The activities of the 


sarty have, moreover, not been proved to` 


sxtend beyond recruitment of, and attempts 
© recruit, some members to the party. 


Yonsidering all these facts and circum- 


tances, I think that the end of justice will 
de sufficiently met if the appellant Nitai be 
gotenced to rigorous imprisonment for 
ave years, theappellant Jaladhar to rigorous 
amprisonment for four years, the appellant 
tadha to rigorous imprisonmept for three 
“ears and the appellant Sudha to rigorous 
mmprisonment fortwo years under s. 121-A, 


ao separate sentence being passed on them’ 


The result therefore is - 
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under s. 120-B Indian Penal Code, read with 
ss. 19 (f) and 20, Arms Act. The appeal 
of the appellants Sasadhar. Chintamoni: 
and Durgadas is allowed and I direct them 
to be released forthwith. The appeal of 
the other appellants is dismissed subject 
to the moditication in their sentences indi- 
cated above. 


Patterson, J.—J agree and have nothing 
to add: 

Biswas, J.—I agree in the judgment just 
delivered, and would add only a few obser- 
vations regarding the evidence of the ap- 
provers and accomplices, and the retracted 
confessions of some of the accused, as a 
good deal of . argument was addressed 
to uson the question. As regards the evi- 
dence of an accomplice, s. 133, Evidence 
Act, lays down that an accomplice shall be 
a competent witness against an accused 
person; and a conviction is not illegal merely 
because it proceeds upon the uncorroborated 
testimony of an accomplice. This amounts 
to no more than saying- that an accom- 
plice may be put into the box as a wit- 
ness, and his testimony will not be ruled: 
out as inadmissible. But to say that 
evidence is not admissible is not to say that 
the Court should or ought to act upon it. 
The question whether evidence is admissi- 
ble or not is.after all important only in 
so faras such evidence can be acted upon. 
As to whether the evidence of an accom- 
plice ought tobe acted upon, the Evidence 
Act itself lays down an unerring guide in 
Illus. (b), s. 114, which says that the Court 
may presume that an accomplice is une 
worthy of credit, unless he is corroborated 
in material particulars. The words in 
the section nodoubt are “may presume,” : 
and not “shall presume”. All the same, 
as Rankin, ©. J., pointed out in Ambica 
Charan Roy v. Emperor (3), the Oourt is 
not concerned -with merely recording a 
conviction that is not illegal, but is to be 
satisied that the- conviction is properly 
based. That being so, if seems to me 
that the rule of cauticn embodied in 
Illus. (b) to s. 114 is as good as arule, 
of law for all practical purposes. If I 
may say co with respect, [entirely agree 
with the observations of S. K. Ghose, J.in 
Bimal Krishna Biswas v. Emperor (4), at p. 
766*, Technically, the view put forward by 

(3) 85 O W N 1270; 134 Ind. Oas. 1121; A IR 1931 
Cal. 697; 33 Cr. L J 19; (1931) Cr. Oas. 977; Ind. Rul, 
(1932) Oal. 33 (S B). 

(4) 390 W N 761; 163 Ind. Oas. 566; 37 Or, L J 840; 
62 O 819; 9 R O 30. 
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Page, O. J.in Aung Hla v. Emperor (5), as 
explained at p. 427* of the report, may 
be accepted as correct. All the same, it 
would, in my opinion, be wholly unsafe in 
any case to prcceed solely upon the un- 
corroborated testimony of an acecmplice. 
Taking the two sections of the Evidence 
Act, namely s. 133 and s. 114 together, 
I think it may be solely laid down that 


the Statute Law of India did not 
intend to introduce a different rule 
for the guidance of the Couris from 
that which may be now taken as 


the accepted rule of Lawin England, as 
explained by Lord Reading, O. J. in 
Rex v. Baskerville (6). The same rule is 
re-afirmed in Mahadeo v. The King (7). 
These cases further lay down that the 
evidence of an accomplice must be cor- 
rohorated in some material particulars, 
not only bearing upon the facts of the 
crime, but upon the accused's implication 
in it, and further, that evidence of one 
accomplice is not available as corrobora- 
tion of another. In my opinion these rules 
are equally applicable in India. As 
regards retracted confessions, as my 
learned brother has pointed out, they stand 
on a much weaker basis than the evidence 
of an accomplice. I respectfully adopt 
the view laid down by Jenkins,C. J., in 
Emperor v. Lalit Mohan Chuckerbutty (8), 
at p. 588T. After stating that the prosecu- 
tion in that case sought to use the con- 
fessions of two accused persons not only 
against them, but against the rest: of the 
accused, the learned Chief Justice proceed- 
ed : 

“The warrant for this is to be found in s. 30, 
Evidence Act, which provides that where more 
persons than one are being tried jointly for the 
same offence, and a confession made by one of 
such persons affecting himself and some other of 
such persons, is proved, the Court may take into 
consideration such confession as against such 
other person as well as against the person who 
makes the confession. The language of the section 
is guarded, and the history ot this Act leaves me 
in no doubt that this section was designedly 
framed in these terms. While admissions, a word 
which embraces confessions, are by s. 21 relevant, 


(5) 9 R 404; 135 Ind. Oas. 849; A I R 1931 Rang. 235; 
33 Ur, Lid 200;,1931) Cr. Cas. 875; Ind. Rul (193%) 
ergy B 

(o) (1916) 2 K B 658; 86 LJ KB 28; 115 L 3; 
J Pause; tO S J 696. pases 

(7) (1936) 2 All. ER 813; 163 Ind. Cas, 681; AIR 
1936 P O 242; 37 Cr.L J 914; (1938) Or. Cas, 757; 44 


LW 2:3; (1936) A L J 869; 40 C W N 1164; (1936) MW 


N 889; 38 Bom. L R 1101 (P O). 
mo) 38 C 559; 10 Ind. Cas, 58%; 12 Cr. L J 266; 150W 
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and may be proved as against the Person making 
them, allthat s 30 provides is, that the Court may 
take them into consideration as against other 
persons. This distinction of language is signifi 
cant, und itappears to me that its true effect is, 
that the Court can only treat a confession as 
lending assurance to other evidence against aco 
accused, Thus, to illustratemy meaning in the view 
I take, a conviction on thecontessicn of a co-accusedil 
alone would be bad in law. This reading of the 


section appears tometo gain confirmation from the 
language of s. 5." 


l have not found anything in any later 
case which in any way tends to weaken» 
the force of the observations of the learned 
Chief Justice, and I must accordingly hold 
the law to be as pointed oulLin the con- 
cluding portion of the above quotation. 
As regards the question, whether and how 
far a confession may be evidence against 
the person making it, L should like only to 
add that whats.21 makes relevant is an 
admission and while an admission includes» 
a confession, the confession must still 
be an admission within the meaning of 
s. 17, Evidence Act, before it can be held 
to be relevant under .s. 21. Section 17 
says that:  . 

“An admissson is a statement, oral or documentary, 
which . suggests any inference as to any fact in issue 
or relevant fact and which is made by any of the 


persons and under the circumstances, hereinafter 
mentioned.” 


It is necessary, therefore, that the state- 
ment of an accused person to be relevant 
às a confession under s. 21, must be shown 
to have been made by a person and under 
circumstances mentioned in any of the 
sections following s.17. Sections 18, 19 
and 20 refer to civil suits or proceedings 
and cannot, therefure, apply to statements 
made in or with reference to a criminal case. 
Section 23 also expressly refers to admission 
in civil cases. Confessions made by accused 
persons in criminal proceedings are, for 
the first time, referred to in s. 24, which 
lays down ın what circumstances such con- 
fessions ale irrelevant. Section 25 refers 
to a confession made to a Police Officer and 
lays down that it shall not be proved as 
against a person accused of any offence. 
Section 27 lays down how much of a con» 
fession may be proved in certain contin- 
gencies, but says nothing about the cir- 
cumstances under waich the statement 
is made. The two following sections also 


- hardly throw any light on the question. 


Section 26, which reters to a confession 
made by a person while in Police custody 
and says wat no such confession shall 
be proved, unless madein the immediate 
presence of a Magistrate, appears to be 
the only section’ which gives any indica" 
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Mion of “circumstances” under which the 
statement is made within the meaning 
of s. 17. Reading the terms of s. 17 
malong with the succeeding sections, the 
«question, therefore, is not free from diffi- 
«culty asto how far s. 21 may be applied 
in order to make the confessions relevant 
without showing how the ccnfessions are 
admissions as definedin s. 17. As, however, 
he point was not argued on behalf of the 
appellants, I refrain from expressing 
many final opinion. As to the confessions 
paade by the approvers, I need only say 
Bthat they are not substantive evidence, 
but may be used only for the purpose of 
contradicting or ‘corroborating their de- 
positions ın Court. 
N Order accordingly. 
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Limitation Act (IX of 1908), s. 20—Acknowledg-. 


ment--Endorsement on back of bond—Held, on facts 
that endorsement in question would save limitation. 

A suit was instituted on November 16, 1935, to 
recover the money due on a bond which was repay- 
able on June 12, 1930. There was an endorsement 
on the back of the bond by the defendant showing 
that Rs. 20-10-0 was paid towards interest on 
November 12, 1931. The endorsement on which the 
plaintiff relied for saving limitation was the endorse- 
«mont made on November 20, 1932. The endorse- 
ment ran as follows: “Old money was repaid on 
June 21, 1932, on receipt. So on making accounts 
thereof entry made on November 20, 1932. 
Rs. 246-14-0": i 

Held, that the natural meaning of these endorse- 
mente was an acknowledgment of his liability by 
the defendant for the rest of the claim due on the 
bond and, therefore, this endorsement of November 
90, 1932, would, if genuine, save limitation. Venkata- 
krishniah v. Subbarayudu (1) Ganesh v. Dattatraya- 
“{2)and Raghoba v. Gopi (3°, relied on Ram Prasad 
vy. Binack Shukul (4), distinguished. 

C. Rev. App. of the decree of the Court 


of the Judge, Small Causes, Mahasamund, 
dated February 17, 1936, in C. S. No. 492 of 
1935. 

Mr. N.T. 
cant. 


Mr. N. K. Banerji, for the Non-Applicant.- 


. Order.—The only point for decision at 
the moment is one of limitation. The suit 
was instituted on November 16, 1939, to 
recover the money due on a bond which 
was repayable on June 12,1930.. Theref'is 
an endorsement on the back of the bond 
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by the detendant showing that Rs. 20-10-0 
was paid towards interest on November 12, 
1931. The endorsement on which the 
plaintiff relies for saving limitation is the 
endorsement made on November 20, 1932, 
The endorsement runs as follows: “Old 
money was repaid on June 21, 1932, on 
receipt. “So on making accounts thereof 
entry made on November 20, 1932, 
Rs 246-14-0" The endorsement is obvious- 
incomplete, but it is admitted that 
Rs.: 246-14-0 was actually paid on June 14, 
1930, and the plaintiff's case is that this 
endorsement stating that there had been 
such a payment was made by the defendant 
on November 20, 1932. Assuming that such 
an endorsement was made by the defen- 


-dant, which has not yet been decided, the 


question is whether this endorsement would 


‘amount toan acknowledgment of liability 


so as to save limitation under s. 19 of the 
Limitation Act. 

On the back of the bond the defendant 
has made two endorsements showing pay- 
ments amounting to Rs. 20-10-0 and 
Rs. 246-14-0, assuming for the moment that 
he made the second endorsement. The 
natural meaning of these endorsements is, 


- in my opinion, an acknowledgment of his 


liability for the rest ofthe claim due on 


‘the bond. Tbis was the view taken in Ven- 


katakrishniah v. Subbarayudu (1), Ganesh 
v. Dattatraya (2) and Raghoba v. Gopi (3). 
The decision in Ram Prasad v. Binack 
Shukul (4) may be distinguished because 
there was no document on which the 
suit was brought and, therefore, no endorse- 
ment on it. I, therefore, hold that this 
endorsement of November 20, 1932, would, 
if genuine, save limitation. 

= The application for revision is allowed, 
and the case is remanded to the lower 
Court for trial. Costs in this Oourt will 
abide the event. Counsel's fee Rs. 20. 


D. Appeal allowed. 


(1) 40 M 698; 36 Ind, Oas. 240; 3 L W 576; (1916) 2 


N 256. 
(2) 47 B 632; 72 Ind. Cas. 249; 25 Bom. L R 144; A 
I R 1923 Bom. 239. 
(3) A IR 1996 Nag. 252; 91 Ind. Oas. 402. 
(4) 55 A 632; 144 Ind. Cas. 899; ATR 1933 All, 


453, 6 RA 5; (1933) A L J 930, 
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CALCUTTA HIGH COURT 
Civil Appeal No. 169 of 1933 
D. N. MITTER AND PATTERSON, JJ. 
L. A. CREET-~—Derenpant No. 1 AND 
OTAERS-~~APPELLANTS 
VETSUS i 


Firm GANGARAJ-GULRAJ—PLAINTI 
AND OTHERS— RESPONDENTA 

Execution—Auction-purchaser, if purchases prop- 
erty subject to charges against judgment-debtor— 
Notice of encumbrance, if necessary—Company-— 
Winting-up— Fraudulent winding-up — Landlord 
entering into possession due to breach of covenant— 
Court declaring void resolution of winding-up— 
Effect—Lease granted by landlord — Validity— 
Purchaser at auction in execution of decree against 
company—Right to possession -Transfer of Property 
Act (IV of 1882), ss. 111 (g), 51—Forfetture—Overt 
act, necessity of—Suit for ejectment, if overt act— 
Compensation for improvements—~Trespasser, if can 
set-off compensation against mesne profits—Plead- 
ings--Fraud—Plaint, if should disclose evidence by 
which fraud is to be estableshed. 

The position of a purchaser atan execution sale 
is the same as that ofa judgment-debtor. His posi- 
tion is somewhat different from that of a purchaser 
at a private treaty. Execution purchasers purchase 
subject to all the charges and incumbrances, legal 
and equitable, which would bind the debtors. Hence 
notice isnot necessary in the case of a purchaser 
at an execution sale, so as tobind him with all 
charges and encumbrances standing 
judgment-debtor on the date of sale. Wickham v, 
New Brunswick & Canada Ry, Co. (9), Madeil v, 
Thomas & Co, (10) and Fateh Ali v. Gobardhan Pra- 
sad (11), relied on. [p. 221, col. 2; p. 222, col. 1 

Where a company is wound-up fraudulently and 
the landlord re-enters into possession of land leased 
to the company on ground of breach of covenant 
constituted bythe winding up, and the resolution of 
members winding-up the company is subsequently 
declared to be void, any act done by the landlord 
such as granting of leasesto third persons will not 
be valid. In such a case the landlord’s possession 
being wrongful, he is not entitled to possession of 
the property as against a purchaser at auction in 
execution of his money decree against the company, 
until his dues under the charge decrees are paid, 
Morris v. Harris (5), distinguished |p. 221, col 1.] 


A landlord cannot re-enter for breach of covenant 
without an overt actshowing his intention to deter- 
mine the lease and mere institution of a suit for 
ejectm.cnt isnot such an overt act. Nawrang v. 
Junardan (13;, Venkataramana v. Gunduraya (14), 
Prag Narayan v. Kadir Bux (15) and Shib Charan 
v. Kharka (16), relied on, Prakash Chandra Das 
v. Rajendra Nath (12), Isabali v. Mahadeo (17) and 
Bindeshri Prasad Singh v. Kesho Prasad (18), dis- 
sented from. fp. 223, col. 1] 

The right to get compensation for improvements 
' >is founded ons. 51, Transfer of Property Act. A 
trespasser is not a transferee within the meaning of 
g. Sland isnot entitled to any compensation for 
improvements. There are no equities in favour ofa 
trespasser or of a person who is fraudulently in pos- 
session. Where, therefore, a suit is brought for 
possession and mesne profits against a person in 
wrongful possession, the latter has no right for com- 
pensation for improvements made by him and cannot 
set-off such sums against the claim for mesne profite, 
Madhoo Sudhan v.Juddoopaty (20), In re, Thakur 


against the 
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° 170 I 0: 


Chunder Pramanick (21), Ganga Din v. Jagat Tewe 
(22), Musadee Mahomed v. Meerza Ally (23), Sadas» 
Bhashar v. Dha Ku Bai (24) and Muralidh 
Narayandas v. Parmanand Luchmandas (25), reli 
on. [p. 223, col, 2; p. 224, col. 1] com 

The use of such general words as ‘fraud’ or ‘c 
lusion’ is ineffectual to give a fraudulent colour 
the particular statements of fact in the plaint unle 
those statements taken by themselves are such as 
imply that a fraud has actually been committe 
The plaint should set forth the particular circu» 
stances in which fraud was committed or fro 
which it can be inferred but need not disclose 4} 
evidence by which fraud is to be establishe 
Gunga Narain Gupta v. Tiluckram Chowdhury ( 
and Bal Gangadhar Tilak v. Shrinivas Pandit ¢ 
referred to. [p. 219, col, 2] 

C. A.from original decree of the Add 


tional Sub-Judge, Asansol, dated June @™ 
1933. 

Dr. Basak and Mr. Narendra Kishn 
Basu, for the Appellants. 

Messrs. Amarendra Nath Basu; Gopend? 
Nath Das and Jagadish Chandra Ghose, £ 
the Respondents. 


D. N. Mitter, J.—This is an appeal by de 
fendant No. 1, the representatives of defend™ 


‘ant No.2 and defendant No. 3 against th 
‘decree of the Additional Subordinate Judg: 


of, Asansol, dated June 6, 1933, by which h 

decreed the suit for ejectment and recovery 
in respect of a coal min 

consisting of 1,124 bighas of land in th» 
village of Salhgram. ‘The plaintiff who im 
stituted the suit claims by right of auction 

purchase all the right, title and interest o 

the Limited Company known as the 
Sathgram Ooal Company, Limited. Mr. A.T 

Creet, defendant No.3 in the suit took e 
lease of 2,024 bighas of coal lands in the 
village of Sathgram frem the Searsole Raj fo: 
a period of 999 years on September 18, 1919 
On July 2, 1920, defendant No.3 let out i 
the Sathgram Coal Company, Limited, the 
whole of the lands covered by his lease 
for 949 years. Some of the questions whicl 
are raised. by this appeal are dependent 
on the construction of this sub-lease anc 
on its true legal effect. The document it 
printed at page l of the second part of the 
paper book. The Sathgram Coal Company, 
Limited, went into liquidation and defend: 
ant No. 10 has been appointed Officia) 
Liquidator. On July 3, 1923, A. T. Creet 
(defendant No. 3) brought a suit for 
recovery of royalties for the quarters begin- 
ning with September 30. 1921, and ending 
with March 31, 1932, for Rs. 30,329-13-6 and 
the plaint in this suit has been marked as 
Ex. J in the case which is to be found 
printed at p. 118 of the second part of the 
paper book. On June 21, 1924, there was a 
final decree for sale: see Ex.J (2) printed 
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at p.124 ofthe second part of the paper 
book. It appears that - some time before 
April 1923, the Sathgram Coal Company, 
Limited transferred 900 bighas of coal land 
to one Keshoram Poddar and this transfer 
was recognized by A. T. Creet, defendant 
No.3. On August 21, 1924, there was a 
second suit by the lessor Mr. Creet for 
royalty : see Ex.K, printed at p. 203 of 
the second part of the paper book, This 
was for the royalties of the quarter-ending 
with June 1923 fora period of l year and 
8 months. In this suit there wasa preli- 
minary decree for sale dated December 13, 
1924: see Ex. K-2 printed at p. 214 of the 
second part of the paper book. Thus 
ended the second suit for royalty and the 
total period for which these two suits 
for royalties were brought is about three 
years. - 

We now proceed to state the plaintiffs’ 
title as set forth in the plaint. On July 8, 
.1924, the plaintiff, who is a firm, obtained a 
money decree against the Sathgram Coal 
Company, Ltd., and one Arthur Jardine & 
Company for a sum of Rs. 45,000: see 
Ex. 8, printed at p. 126 of the second part 
of the paper book. On July 25, 1924, a 
. precept was issued from the Original Side 
of this Court under s. 46 of the Code for 
‘effecting attachment of the Sathgram 
Colliery (p. 126, P. ID) The attachment was 
.@ffected on August 3,1924: see Hx. 3 (a) 
printed at p. 131 of the second part of the 
paper book. On August 21, the decree was 
transferred from the Original Side of this 
“Court to the Burdwan Court: see p. 134, 
P.IL In execution of that transferred 
decree the property in question, viz., the 
Sathgram Colliery, was advertised for sale. 
On July 4, 1925, a petition was put in by 
‘defendant No, 3, A. T. Creet, stating that he 
‘had re-entered on the property which he 
had advertised forsale, as the Sathgram 
Coal Company had gone into liquidation. 
This petition is to be found printed at 
p. 176 of tlie second part of the paper book 
and he prayed by this petition that the 
fact of his having entered into khas posses- 
sion of the disputed colliery on October 15, 
°1924, and the fact of hig having let it out 
to Mr. L. A, Oreet and Mr. J. P. Peters 
should be read out at the time of thesale 
in execution of the said transferred 
money decree against the plaintiff and 
another. 

The Court granted this application and 
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paper book. It appears that this petition 
was actually read over atthe time of the 
Bale : see Ex. A printed at p. 178 of the 
second part of the paper book. On July 14, 
1925, the plaintiff purchased the right, title 
and interest of the judgment-debtors, Arthur 
Jardine & Company and the Sathgram Coal 
Company, Ltd., in 1,124 bighas of coal land 
of the disputed colliery with equipments, 
boilers, engines, lines, headgear, coal-tubes 
and machinery, pumps, pipes, office room, 
coolie lines, bungalow, manager’s quarters 
and all sorts of tools and implements, etc. 
On October 14, 1921, a resolution was 
passed for voluntary liquidation of the said 
Sathgram Coal Company, Ltd. : see Ex. P 
printed at p. 221 of the second part of 


the paper book. The resolution to which 


we will have to refer later ‘is- in these 
words : 

“Resolved that the Sathgram Coal Company, Ltd., 
cannot by reason of its liabilities continue its 
business, so the Company do wind up and Mr. A, O. 
Bose, Attorney-at-Law of 10, Hastings Street, Calcutta, 
be appointed Liquidator.” i 

On the following day, that is on October 
15, 1924, according to the case made by the 
defendants in their written statement, 
Mr. A. T. Oreet, defendant No. 3, re-entered 
into possession of the Colliery. As to whe- 
ther the re-entry by Mr. A. T. Creet or by 
his agent or by some one who is not an 
agent is valid in law is a matter which is 
debated in this appeal. On October 20, 


‘1924, there was a meeting of the c»sharers, 


in which the resolution, regarding the 
voluntary liquidation was challenged: see 
Ex. 10 fa) printed at p. 241 of the second 
part of the paper took. Both the creditors 
and share-holders were asked to bring a 
suit for a declaration that the resolution 
for winding up of the Company purporting 
to have been passed on 14th, 1924, is invalid 
and yoid and for an order staying and 
annulling the said winding up and for 
such other relief as they might be advised. 
This meeting was held under the Ohair- 
manship of D. H. Avory. A suit was in- 
stituted in pursuance of this resolution of 
October 20, 1924, for annulling the wind- 
ing up and for a declaration that the resolu- 
tion of the ith was void. That suit, 
however, was withdrawn. Although the 
papers showing the withdrawal of a suit 
were not put in evidence, there is the 
evidence to that effect on the side of the 
plaintiff-respondent : see the evidence of 
the witness, Janaki Nath Banerji, printed 


at p. 156 of the first part of the paper 


book. 
On August 20, 1925, however, another suit 


‘ordered that the petition be read out to 
‘the intending purchasers : see Ex. Q 
< printed at p. 154 of the second part of the 
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was brought by one Surendra Nath Dutt, 
which seems to be a representative suit 
under O. I, r. 8, Civil Procedure Code, to set 
aside the resolution of October 14, for 
voluntary liquidation. The plaint of this 
suit has been marked as Ex. 10 and has 
been printed at p. 233 of the second part 
of the paper book. This suit was decreed 
on March 22, 1926, and the resolution for 
voluntary winding up of the Company 
was set aside: see Ex 9 printed at p. 249 
of the second part of the paper book. It 
is necessary to quote here a portion of the 
order as the precise nature of the order has 
been a matter of debate before us. The 
order is to the following effect : 

“Tt is declared that the resolution of October 14, 
one thousand nine hundred and twenty-four in the 
plaint in this suit mentioned, putting the defend- 
ant company into tiquidation is void, inoperative 
and s nullity. And itis further declared that the 
liguidation proceedings be and the same are 
hereby set aside. And it is further ordered and decreed 
that an injunction be awarded against the 
defendant, Akhoy Chunder Bose, restraining him 
from acting as liquidator and interfering with 
the management and business of the defendant 
company. 

Shortly after this it appears that two other 
persons who were creditors applied for 
compulsory liquidation on May 11, 1926. 
- The order of compulsory winding up of the 

Company is marked as Ex. N and is printed 
‘at p. 226 of the second part of the paper 
book. That order was made by C. O. Ghose, J. 
‘sitting on the Original Side of this Court : 
see Ex. N-1 printed at p. 229 of the second part 
of the paper book.. That Court appointed 
one S. N. Mukerjee. a Chartered Accoun- 
‘tant, as an Official Liquidator. The books 
of the Company were all made over to the 
said Mr. 5. N. Mukerjee, who is defend- 

ant No. 10 in the suit. Itseems that the 
plaintiff, notwithstanding the purchase, was 
unable to get possession from the defend- 
‘ants and he consequently instituted the 
present suit in which he impleaded defend- 
„dants Nos. 1 and 2 who were sub-lessees, 

defendant No, 3, as also the Sathgram Coal 
Company, Ltd., by their partners who were 

Chatterjee & Co. and co-partners, the 
managing agents of the Satheram (Coal 

Company who were defendants Nos. 5, 6, 7; 

8 and 9, and 6. N. Mukerjee, defendant 
No. 10, wzo, as has already been said, is the 
li iaar appointed by this Court on May l1, 

1926. ` 


This suit was resisted by defendants Nos. 
1l, 2 and 3 and the main grounds of defence 
are contained in the written statement of 
defendant No. lin paras. 22, 25, 26, 27 and 
28. These statements were in answer to the 
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statements made in the plaint by the present 
plaintiff that the voluntary liquidation 
proceedings were fraudulent and collusive. 
It is necessary to reproduce in sub- 
stance the case made by the plaintiff 
about the fraudulent nature of the resolu- 
tion regarding the voluntary winding up 
of the company on October 14. 1924, as 
set forth in para. 11 of the plaint. It is 
said there that the winding up of the com- 
pany at the alleged meeting of the share- 
holders on October 14, 1924, as stated by 
the defendants: $ 


“ig a wholly fraudulent, collusive and fictitious 
affair and is a mere paper transaction. Defendants 
Nos. 1 to 9 collusively and being actuated by impro- 
per and wrongful greed merely made such a false 
allegation. Defendants Nos. 1 to 3 and 8 and the 
share-holders of defendant No. 4, the company, are 
related to one another and are friends.” : 

In para. 12 it was further stated that in 
fact the alleged meeting of October 14, 
1924, has also been decided to be wholly 
invalid and -void in a meeting of the share- 
holders and creditors of the company 
which was held on October 20, 1924, and 
moreover, this Court (High Court) also in 
Suit No. 2275 of 1925 has decreed as fol- 
lows regarding the resolution and the meet- 
ing of October 14, 1924: 

“Tt is declared that the resolution of October 
14, 1924, in the plaint in this suit mentioned put- 
ting the defendant company in liquidation is void, 
inoperative and a nullity, and it is further declared 
that the liquidation proceedings in the said plaint 
mentioned are invalid and it is ordered and de- 


creed that the said liquidation proceedings be and 
the same are hereby set aside.” 


The plaint further stated that the volun- 
tary liquidation resolution was a fraudu- 
lent affair and taking advantage of this, 
defendant No. 3 took khas possession -of 
the disputed property and granted settle- 
ment thereof to defendant Nos. 1 and 2 
and defendants Nos. 1 and 2 are in wrong- 
ful possession of the disputed colliery under 
defendant No. 3. The gist of the plaintiff's 
action is that the plaintiff has obtained an 
excellent title by virtue of bis auction 
purchase and the defendants were in 
wrongful possession as defendant No. 3 
was only entitled to enter into possession 
in the two events which are mentioned 
in para. 12 of the lease granted to Sath- 
gram Ooal Company, Ltd. The two events 
which would justify the taking over of 
possession are: (1) in case of arrears of rent 


' and royalties for one year whether formally 


demanded or not, and (2) if the company 
while the demised premises or any parts 
thereof remain vested in him shall go into 
liquidation except for the ‘purpose of re- 
In the plaint therefore the 
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plaintiff asked for a declaration that the 
plaintiff's right by auction purchase, as 
described in the plaint, be declared. He 
also asked for a decree for khas posses- 
sion of the property in suit. There was 
also a- prayer for mesne profits’ which is 
valued tentatively at Rs. £0,000. The other 
consequential prayers were also made. In 
answer to the case about the fraudulent 
nature. of the resolution regarding the 
voluntary winding up of the company the 
defendants contended, in the paragraphs 
which have already been referred to, that 
the liquidation proceedings were in, order 
and were not tainted by fraud as 
alleged by the plaintiff, that on October 
14,1924, Sathgram Coal Company, Ltd., 
having gone into liquidation, as they could 
‘not help doing, Mr. A. T. Creet re-entered 
into the property as he could in terms of 
-the lease in the happening of such one of 
the above events and took khas possession 
thereof, that the said Mr. A. T. Oreet exe- 
cuted a lease in favour of defendants 
Nos. 1 and 2 on May 25, 1925, in respect 
of the property in question on receipt of 
a bonus of Rs. 1,31,000 on terms and con- 
ditions mentioned therein. They also 
alleged that the suit of 1925 was institut- 
ed atthe instance: of Surendra Nath Dutt 
and that it was a collusive and fraudulent 
one and that it was really instituted by 
the plaintiff and his agents ‘in order to 
carry out their plan of trying to get some 
sort of a footing to engage in litigation 
with respect to this property in order to 
harass the defendants. Inthe written state- 
ment of defendant No. 3 it was further 
- alleged in para. 14 that under the terms of 


‘~. the lease on the happening of one of the two 


events, namely, the falling into arrears of 
the royalties for more thanone year and 
the company’s going into liquidation, de- 
fendant No. 3 had a right to re-entry and 
that he exercised his right of re-entry and 


took khas possession, as he was entitled to . 


- do, on October 15, 1924. The defendant 
‘further contended that they had made im- 
“provements and spent about Rs. 1,08,000 
‘over the same since taking possession. 
On tbis state of pleadings several issues 
„were framed in the suit: see p, 125, 
- P. I. The issues were, however, at the 
_time of hearing re-modelled and recast by 
-the Subordinate Judge. These remodelled 


issues are to be found printed at p. 281,- 


part 1 of the paper book. Issue No. 3 was 


to the following effect: 


' “Was any meeting of the share-holders of the 
. Sathgram Coal Company, Ltd, held on October 14, 


‘217 


1924 for winding up the company? Was any re- 
solution passed in any such meeting for the volunt- 
ary winding up of the company? Was such 
resolution legal and valid? Did defendant No. 3 
re-enter on the property on October 15,1924? Did 
all these proceedings in any way affect the plain- 
tiffs rights in the property ?” 

Issue No. 4 was to this effect: 

“Is the alleged lease by defendant No. 3 in favour 
of defendants Nos. l and 2 a fraudulent transaction? 
Were defendants Nos, 1 and 2 put in possession of 


‘the disputed property on January 1, 1925 as alleged 


in the written statements ?" 


Issue No. 3 raises practically the main 
contentions which have been urged before 
us. The Subordinate Judge has come. to 
the conclusion that the proceedings regard- 
ing voluntary liquidation were all fraudu- 
lent-and that wasa part of the scheme with 
which defendants Nos. I and 2 were asso- 


‘ciated for the purpose of depriving the 


plaintiff of his rightful possession and that 
defendant No. 3 subsequently ratified the 
acts of defendant No. 1. although there 
could be no ratification of an unautho- 
rized act. With regard to this finding -of 
the Subordinate Judge, the main complaint 
which has been made on behalf of the 
appellant is that certain books which could 
have furnished important evidence in regard 
to the’ nature of the resolution of October 
lt, have been wrongly rejected from evie 
dence. We are told that the minute books 
of the company could have shown that the 
resolution was one which was in accordance 
with the provisions of the Companies Act 
and an application was made before .us 
for the reception of the minute books as 
additional evidence in this case. We are 
unable to admit these proceedings set 
forth in the minute books not only for the 
reasons given by the Subordinate Judge 


-when rejecting this evidence when it was 


tendered (vide p. 225, part 1 of the 
paper kook) but also for the reason that 
the defendants did not avail themselves of 
the opportunity to have these books proved 
when these books were brought into Court 
on March 30, 1933, by the clerk of the 
Official Liquidator. We will reproduce 
presently the reasons which have been 
given by the Subordinate Judge. The 
reason which the Subordinate Judge gave 
was that the reception of that evidence 
at that stage would operate to the prejudice 
of the plaintiff. The Subordinate Judge 
Says: | 

a am of opinion, therefore, that the plaintiff hag 
been prejudiced by the non-production of the 
book in proper time and it would not be fair to 
uin to allow this evidence to go in now (p. 225, 
par é ‘ 

.It- is . significant in this connection to 
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mention that on March 30, 1933, when 
= Surendra Nath Dutt was examined one 
Bankim Chandra Dhar who was a clerk 
of the Official Liquidator was also pre- 
sent. He was asked to produce all there 
documents which have been sought to be 
pub in as additional evidence: see p. 182 
part 1 of the paper book. He stated that 
he had brought the documents that had 
been called for from his office and yet it 
ig somewhat significant that no endeavour 
‘was made to have these documenis proved 
by Mr. Surendra Nath Dutt who said in 
his deposition that he had five hundred 
fully paid-up shares in the company of 
the face value of Rs. 5,000 only. The 
documents were in Court on the 30th and 
if the defendants were in earnest, they 
should not have waited till the plaintiff 
had closed his case; or at any event they 
might have asked for Surendra Nath Dutt's 
re-examination or for Bankim Chandra Dhar's 
re-examination, who had been examined on 
` March 30. We do not trink that there is 
any just ground for this complaint having 
regard both to the circumstances which 
' have been -disclosed in the remarks of the 
Subordinate Judge printed at p. 225, 
' part 1 of the paper book and the cir- 
cumstances which we have just indicated. 
. We therefore rejected by a separate order 
- the application for reception of these docu- 
ments as additional evidence. | The Sub- 
ordinate Judge has, in coming to the 
conclusion that the resolution of October 14, 
1924, was fraudulently passed, given a 
number of reasons. He has, found that 
the resolution of voluntary winding up is 
a part of the scheme with which the 
. Managing Agents and the partners of the 
Sathgram Coal Co., Ltd., vtz. the Ohatterjees, 
were very closely associated. He has point- 
ed out that the conditions of the company 
-at the crucial date, viz, October 14, was 
go prosperous that there was no necessity 
of voluntarily winding up of the company. 
He has referred for that purpose to cerlan 
raising of coal at or about the time of the 
preparation of the returns which were filed 
by the defendants in pursuance of the Mines 
Act with the Chief Inspector of the Mines. 
After having examined the return which 
ig marked as Ex. B in the case he finds 


on fnd from October 15, 1924 to December 31, 


1924, 30,352 tons of coal were raised from the mine 
of this colliery.” 


' This means an average raising of more 
' than 1,200 tons of coal per month. The 
balance sheets, Ex. 15 series, show that 
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the monthly average raisings from July 
to December 1921 was 4,997 tons, profits 
in that half-year were Rs. 1,31,977-14as, 
of course after deduction of all liabilities. 
This finding has been challenged by the 
defendants and it has been said that 
Ex. B on the basis of which the Subordi- 
nate Judge has arrived at this finding was 
not filed by them and it contains entries 
in redink by some officer of the mines 
office which are really interpolations and 
they show substantial alteration in the 
figures. In this connection an application 
has been made before us for reception as 
additicnal evidence of the copy of the 
return which it is alleged was really filed 
oy them. We do not think that we can 
allow the additional evidence of this kind 
to go in at the present stage. Exhibit B 
on which the Subordinate Judge relied 
was acopy which was putin by the def- 
endants themselves: see p. 106 of part 2 
of the paper book The figures referred 
to by the Subordinate Judge are taken 
from this Ex. B. Complaint has been made 
in this application for reception of addi- 
tional evidence that there might have 
been some sort of manipulation or forgery 
in the mines office. The allegations are 
serious. The matter should have been 
raised in the Court below. In appeal at 
this distance of time to receive additional 
evidence of this kind would be rather un- 
reasonable and wo do not think that in 
these circumstances we can accept this 
évidence. The application for reception of 
documents must he rejected. 

The Subordinate Judge has further re- 
lied for his finding on the fraudulent cha- 
racter of the resolution on the evidenee 
given by one Ram Chandra Marwari as 
to how this attempt was made by Chatterji 
with the assistance of defendants Nos. 1 
and 2to cheat the company of its money. 
The evidence of Ram Ohandra Marwari 
(printed at p. 166, part 1 of the paper book) 
is that on October 14, 1924, different docu- 
ments were executed in respect of the 
disputed colliery. The first, which was a 
sub-lease by Mr. A. T. Creet, was in 
favour of L. A. Creet and Bhuban Mohan 
Chatterji. The second document was a 
counterpart of this lease. The third docu- 
ment was the deed of release in favour of 
Mira, the wife of Suresh, one of the Manag- 
ing Agents (defendant No. 5). It is true 
that these documents have not been put 
before the Court. The deed of release 
seems to be in favour of Mira. It was, 
however, produced in a miscellaneous cage 


‘Burdwan and was marked as Ex. 


_ the suit, while Ram Ohandra Marwari 
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between the’ parties Nos. 13-1 of 1926 in 
the Court of the Subordinate Ces of 

in 
that case. The document was taken from 
that Court by a Pleader of the name of 
.Surjya Roy Chowdhury. The document 
was called from this Pleader and was pro- 
duced before Court and was tendered in 
evidence but was unfortunately rejected. 
Mr. L. A. Creet, however, denies the execu- 
tion of this document. The learned Sub- 
ordinate Judge has, however, believed the 
evidence of Ram Chandra Marwari on this 


. point in preference to that of Mr. L, A.. 


.Creet. 
thus: 
“L, A. Creet in his deposition denies the execu- 
tion of these documents (vide p. 9 of his deposi- 
tion.) In this matter, however, I prefer to believe. 
Ram Chandra Marwari in preference to L. A. 
` Creet, because the existence of at least one of 
these documents is proved beyond shadow of any 
doubt, because L. A Creet is proved to have 
spoken falsely in many matters, and also because 
L A. Creet is vitally interested in the result of 
is an in- 
dependent and respectable witness who paid an in- 
_come-tax of Rs. 700 odd in 1932-33,” . 
The evidence of Ram Chandra Marwari 
has been placed before us by the learned 
Advocates on both sides, and when one 
closely examines the evidence, it leaves no 
doubt as to what was intended to be done 
by the execution of these documents. The 


witness states this: 

“After his interview with me, held on Octo- 
ber 10, as stated above, Suresh Chatterji next saw 
me for the tirst time on the afternoon of the 14th at 
about 6or 6-30.Pr. m. He did not see me any time 
between these two dates. No one came in his company 
when he came to see me on the lith. He stayed 
at my place on that day for about ten minutes. I 
do not (know?) who else were present on that 
occasion. Evenat this time I came to entertain a 
suspicion that Suresh Chatterji was trying to de- 
fraud the share-holders of the Sathgram Coal Com- 
pany. I did not, however, raise any objection to 
advancing money on that ground, because I would 
not be injured in any way by that Act.” 


The witness then goes to say: 

“I first heard the name of Mira Ohatterji on the 
10th. Suresh Chatterji told me then that the Ool- 
liery would be leased out to Mira Chatterji and that 
she would borrow the sum of Rs. 10,000 and would 
execute the mortgage bond.” 

This witness then speaks about the secret 


arrangements. He suys: 

“On the evening of October 14, Suresh Chatterji 
took me to Raniganj to the house of L, A. Oreet 
(defendant No. 1) then, becaure I had insisted that 
if the three documents mentioned above were not 
registered, they should at least be executed before 
me. Up to that time I was prepared to advance 
money on mortgage of the property even if those 
documents were nob registered. On the next 
morning’ I went to Kirti Babu’s house at Asansol 
and not for the purpose of taking legal advice 
as to whether I should or should not adyance money 


The Subordinate Judge remarks 


a 
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on the mortgage of the property but to have the 
him. I showed all the 
three aforesaid documents to Kirti Babu—then 
says—two documents were shown to him and I 
asked him to prepare a draft of a mortgage bond. 
I showed him the lease executed by A. T. Oreet 
in favour of L. A. Creet and Bhuban Mohan Chat. 
terji and also the deed of ielease executed by 
Bhuban Mohan Chatterji in favour of Mira Chat- 
terji. The deed of release was in English. I 
read a great portion of that document as also of 
the leases.” 

The Jearned Judge of the Court below, 
we think, has ccme to a correct finding on 
this part of the case and we should not be 
justified in disturbing it more specially 
when the issue is a simple one and he had a 
greater advantage over us, sitting on the 
appellate jurisdiction of the Court, of watch- 
ing their demeanour. Besides it seems to 
us that the story of Ram Chandra Marwari 
is more in accordance with the probabilities 
of the case. 

On this part of the case another point 
has been taken and it has been said that 
no specific issue of fraud was raised when 
the issues were re-cast although there 
was a specific issue when the issues were 
framed in the first instance. The learned 
Judge, however, has compressed a number 
of issues including the issue of fraud into 
Issue No. 3. But the parties evidently 
understood that they were not dropping the 
issue of fraud. It is further said that 
there was no specific allegation of fraud in 
the plaint, and the mere use of the expres- 
sions ‘fraudulent’ and ‘collusive’ are not 
sufficient. We are not unmindful of the 
observations of their Lordships of- the 
Judicial Committee of the Privy Council in 
Gunga Narain Gupta v. Tiluckram Choude 
hury (1), and Bal Gangadhar Tilak v. 
Shrinivas Pandit (2), that the use of such 


` general words as ‘fraud’ or ‘collusion’ ig 
ineffectual to give a fraudulent colour to 


the particular statements of fact in the 
plaint unless those statements taken by 
themselves are such as to imply that a 
fraud has actually been committed. In 
view of these pronouncements the particular 
circumstance in which the fraud has been 
committed or from which fraud can be 
inferred should be set forth in the plaint. 
In this particular case the plaintiff did 
give the particulars with regard to fraud 
such as was necessary for the purpose of 
sustaining their case that the resolution of 
Octcber 14, 1924, was a fraudulent transac- 

(1) 15 C 533; 151 A 119; 5 Sar. 168(P ©). 

(2 42:1 A 135; 29 Ind. Cas, 639; AI R191: PC 7; 
39 B441; 13 ALJ 570;19 OW N 729; 17 Bom. LR 
597; 2 O LJ 1:99 ML J 3418 M LT 4; (1915) 
MW N 484; 2 L W611 (P O), 
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‘tion and that it was altogether fictitious. 


They are not bound in the plaint to dis- 


close the evidence by which fraud was to 
be established and we agree with the 
Subordinate Judge that the plaintiff firm 
-bas complied with the requirements of the 
Code in giving such particulars as were 
necessary to sustain a case of fraud. The 


-Subordinate Judge has dealt with this: 


part of the case in his judgment in the 
portion which is printed atp. 293 of the 
first part of the paper book. It cannot be 
said that the defendants have in any way 
been taken by surprise. 
“fact they evidently tried to negative the 
case of fraud but in our opinion they have 
failed to do that. 

The case of fraud has also been supported 
‘by the production of two cheques, one for 
Rs. 24,000, dated February 17, 1925, and 
the other for Rs. 10,000 dated March 31, 
1925, both of which have been called for 
from the Mercantile Bank of India: see 
Exs. 39 and 39 (a) printed at pp. 231 and 
232, part 2 of the paper book. The plaint- 
iff suggested that by those two cheques 
‘Mira Chatterji’s interest in the colliery 
was bought off by defendant No. 1, Mr. L. 
‘A. Creet, Mira being paid off through her 
benamidar Sitala Kanta Banerji. It is said 
that the introduction of these two cheques 
in this case was stoutly resisted by the 
-lerrned Advocate for the defendants. 
“Although Mr. L. A. Creet was ordered by 
the Court to re-appear and submit to fur- 
ther cross-examination on the point with 
regard to these two cheques, he never 
cared to enter into the witness-box. The 
Subordinate Judge rightly remarks, he is 
‘deliberately keeping away fearing that if 
‘he be subjected to further cross-examina- 
“tion on the point of these two cheques, his 
previous statements concerning some che- 
ques which it was suggested by the plain- 
tifi's Jawyer that he gave to Sitala Banerji 
‘would be proved false. An inference from 
‘these circumstances is unfavourable to the 
case of the defendants. We have, therefore, 
‘no dobut that the resolution of October 14, 
1924, was a fraudulent resolution. In addi- 
‘tion to these cheques just mentioned the 
‘Subordinate Judge also relied on a judg- 
‘ment of the original side of this Court decid- 
ing this resolution to be void. The Sub- 
‘ordinate Judge no doubt deemed that that 
“judgment was a judgment in rem. Our at- 
tention has been drawn to s. 43, Evidence 
‘Act, and it is said that it is not ‘one of those 
‘judgments which are 
the world as it does not fall within the 
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class of judgments mentioned in s. 43. A 
question may srise whether the jurisdic- 
tion of the High Court dealing with the 
winding up of ccmpanies or matiers Te- 
lating thereto is not exercised in the In- 
solvency Jurisdiction of the High Court. 
But itis not necessary to decide this in 
the present case. It has been conceded that 
that judgment of the High Court is evid- 
ence as a transaction under s. 13, Evidence 
Act. The judgment is the evidence of the 
fact that there was a suit in the High Court 
regarding the resolution of October 14, 
and the result of the suit was that 
the resolution owas declared illegal 
or void. The findings may not be binding 
on the persons not parties to the suit. The 


‘fact that the resolution has been set aside 


re-inforces the conclusion we arrive at 
in this case that the resolution of October 
14 regarding voluntary winding up was 
fraudulent. 

The next point that was taken is that 
the decision of the Subordinate Judge that 
possession was not taken by defendant No.3 
A. T. Creet, but by L. A. Creet, defen- 
dant No. 1, is wrong. It is common ground 
that Mr. A. T. Creet defendant No. 3 was 
in England at the time, that is on the 
crucial date, viz. October 15, 1924, when 


L. A. Oreet purports to have taken pos- 


session under a power-of-attorney which has 
and an 
endeavour was made after the final reply to 
get this document admitted in evidence. 
We have rejected that application by an 
order which has been recorded separately 
with regard to that application. This sure- 
ly is a document which ought to have been 
produced at an earlier stage of the case. We 
agree with the Subordinate Judge that there 
is a very slender evidence of L. A. Creet’s 
acting on behalf of A. T. Creet on the day 
following the voluntary winding up of - the 
company. It has been contended on behalf 
of the appellants that under authorities an 
agent who was acting as such for the gener- 
al management of the properly of Mr. 
A. T. Creet could determine the lease and 
we have been referred toin this connec- 
tion to pp. 672 and 673, Edn. 6 of Foa's 
“Law of Landlord and Tenant,” to Jones 
v. Phipps (3)and In re Knight and Hub- 
bard (4) and to Woodfall’s “Law of Land- 
lord and Tenant” 22nd Edn. at p. 444, 
Here a question might arise whether such 
an agent has a right to take possession 
under certain covenants in a lease, where 
(3) (1868) 3 Q B 567; 37L J QB198. i 
(4) (1923) 1 Oh. 130; 92 L J Oh, 130; 128 LT 503. 


‘at a time when there was 
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the state of things have-been brought about 


by the fraud of the agent. Be thatas it 
may, the evidence with regard to defendant 
No. l being a general agent is meagre and 
we cannot act upon it.” Weneed not go 
into the question which has: been canvassed 
before . the Subordinate Judge as to 
whether the condition for re-entry is valid 
and opposed to public policy. We find 
that the re-entry was really at the inst- 
ance of defendant No.1 who had no right 
to be there. 

It has next been argued that ‘even if 
the resolution were a vuid resolution after 
defendant No. 3 had entered into possession 
the resolution 
with regard tothe winding upofthe com- 
pany, his acts cannot be affected by the 
subsequent avoidance of the resolution and 
our attention has been drawn tothe deci- 
sion of the House of Lords in Morris v. 
Harris (5). In that case the House of 
Lords by a majority of three to two decided 
with reference tos. 223 of the Companies 
Act, 1908 (Edw. VII), which corresponds to 
s. 243, Indian Companies Act, that the 
effect of the subsequent declaration that 
the resolution of October 14, 1921, was void 
is notto invali. ate any proceedings which 


have been taken at atime when the resolu-. 
tion was not declared to be invalid. In, 


the case before the House of Lords, as 
appears from the speech of Lord Sumner, 
an order of the Court made under s. 223, 
Companies Act, 1908, declaring the dis- 
solution ofa company to have heen void, 
does not -aifect the validity of proceedings 
taken during the interval between the dis- 
solution and its avoidance. The relevant 
passage is to be found in the last para- 
graph of p. 238* of the report. That para- 
graph is as follows: 

“My Lords, I think it follows that only in the 
rarest casee and always contrary to the contempla- 
tion of the Act is it possible for proceedings to have 
continued infact during these three months when 
thecompany is moribund, and further that after 
dissolution whichis an event calculable by any 
body from adate of which public notice has been 


given whatever isdone at the actor's peril. The. 


legislature would never have bestowed on- the 
Court a power to declare adissolution void, without 
imposing terms, as by the section it certainly is 
empowered to do, if the effect of this order of 
avoidance might be fo undo the reversion of free- 
holds to an original giantor or the acceleration of a 
reversioners immediate title to leaseholds in the 
ease of lands accidentally undisposed of in the 
winding up: Co. Litt. 1386; Hastings Corporation v. 
Letion (6), In re Woking Urban Council (Basingstoke 

(5) (1927) A O 252; 90 L J. Ch. 253; 136 L T 587. 

(6) (1908) 1 K B575; 77 LJ KB 149; 97 L T 582; 
15 Manson 58; 23 T-L R 456. 

*Page of (1927) A. O.—([Ed. 
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Kanal) Act, 1911 (7) In re Albert Road Norwood (8) 
yet such would be the effect of the construction con- 
tended for, with a .consequent avoidance of all dis- 


positions made by ‘such grantor or reversioner in 


favour of third parties, wholly innocent of any 
irregularity. ‘This must be the result, ifthe judge's 
order simply puts back clock and restores things, as 
though the dissolution had never been. Accordingly 
I see no reason why the legislature should be deemed 
to have had in its contemplation any intermediate 
proceedings.” 

‘ Lord Wrenbury took a somewhat differ- 
ent view from the one which Lord Sumner 


took. But this case does not assist the 


‘appellant, for it would not apply toa case 


where the transaction is affected or tainted 
by fraud as would appear from the follow- 
ing extract from the speech of Lord Sumner 
quoted above : 

“Yet such would be the effect of the construction 
contended ‘for, with 9 consequent avoidance of all 
dispositions made by such grantor or reversioner in 
favour! third parties wholly innocent of any irregu- 
arity. 
and this is practically conceded by the 
learned Advocate for the Appellant. He has 
referred to this case on the footing that 
fraud had not been established. 

The next point which we shall take up 
is with regard tothe form ofthe decree for 


-sale to which reference has been made at 


the beginning and which was obtained by 
the appellant aguinst the Sathgram Coal 
Co., Ltd. It is contended that these decrees 
have been marked as Exs. J. 2 and K. 9, 
respectively. It was contended before the 
lower Court—and that contention has been 
repeated before us—that in view of the 
landlord defendant No. 3's two mortgage de- 
crees, the said Exs, J. 2 and K. 2, plaintiff; 
if he purchased anything, purchased only 
a right of redemption and that at any rate 
he cannot get possession of the properties 
without first paying up the landlord's dues. 
The decrees, however, as the learned Sub- 
ordinate Judge said, were not mortgage 
decrees but only charge decrees and he 
held accordingly thatthe plaintiffis not 
affected by the charge decrees a3 he had no 
notice of them. - 

-But the Subordinate Judge does not 
seem tous to be right in law, for it is 
established on authorities that notice is 
not necessary in the-case of a purchaser 
at an execution sale. The position of a 
purchaser at an execution: sale is the same 
as that of a judgment-debtor. His position 
issomewhat different from that of a pur- 
chaser at a private treaty. Execution 


(7) (1914) 1 Oh. 300; 83 L J Ch. 201; 110 LT 49; 78 
J P81; 12 R21 


QR 214. : 
„© (1816) 1 Ob. 269; 85 L J Oh, 187; 14 L T 


~ 
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purchasers 
charges and incumbrances, legal and equit- 
able, which would bind the debtors. We 
have been referred toin this connection 
to the decision of their Lordships of the 


Judicial Committee of the Privy Council | 


in Wickham v. New Brunswick & Canada 
Rly. Co. (9). The passage occurs at p. 76* 
of the report. We have also been referred 


to the decision in Madell v. Thomas & Co. 


>. Reference has also been made to 
Are decision in Fateh Alv. Gobardhan 
Prasad (11). These authorities no doubt 
support the contention of the appellant 
and we think thatthe view taken by the 
Subordidate Judge must be taken not to 
be the correct views of the matter. The 
Subordinate Judge held that the plaintiff 
ia not affected by the charge decrees. As 
a large sum of money was due to the 
jandlord on account of rents and royalty 
andthe landlord was m wrongful occupa- 
tion of the property since October 1924, 
he directed that when accounts would be 
taken in the final decree stage, there 
should bean adjustment, if necessary, as 
against the plaintiff's claim _ for damage 
and mesne profits and the plaintiff would 
get a decree for the balance only alter 
such adjustment after payment of addi- 
tional court fees, if necessary. It is contend- 
ed on behalf of the appellant that if these 
decrees are held to be binding on the 
plaintiff, the decree ought to be on the footing 
of an ordinary. decree for redemption. 
In other words it should be held that 
possession must not be restored to the 
plaintiff until accounts are taken. That 
would beso in a case where possession 
is attributable to the mortgage or charge, 
in other words where the mortgagee has 
been let into possession by the mort- 
agor. l 
P ‘The effect of a decree on a charge which 
is under the provisions of the Civil Proce- 
dure Code isthe same as that of a decree 
on a mortgage: see O. XXXIV, r. 5. But in 
this particular case, possession of defen- 
dant No. 3 is not one which 18 attributable 
to the mortgagor or of person against whom 
the charge is held. It is a case of wrongful 
possession. It is a possession which was 
wrested from the plaintiff and in such 


(9) (1866) 1 P O 64; 35 LJ P O6; 12 dur. ws) 34; 14 
L T 311; 14 WR 25). 

(10) (1891) 1Q B 230; 60 LIQ B 127; LT 9; 
39 W 


R 280. 
(11) 5 Luck. 172; 117 Ind. Cas. 405; A TR 1929 Oudh 
316; 6 OWN 493. i 


*Page of (1866) 1 P, O.-[Bd.] 
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circumstances we do not think, that the 
mortgagee, who holds the charge, is: en- 
titled to insist on possession being re- 


. tained till his dues are paid. In these 


circumstances we think that notwithstand- 
ing our holdings in disagreement with 
the Court below, that defendant No. 3 has 
a charge in respect ofthe decree ‘on the 
property in quéstion, we should not be justi- 
fied in disturbing the order in the decree 
of the Subordinate Judge as made. If on 
accounts being taken any balance be 
found in favour of the defendant, the prop- 
erty- in question would be liable to a 
charge and this charge will be enforced in 
proceedings in execution of this decree by . 
the defendant. It is not necessary to 
make this declaration seeing that a sug- 
gestion was made by the Court to the 
learned Advocate for the respondent (plaint- 
iff) that it would be better if possession be 
deferred in so far as the plaintiff firm is 
concerned, for one year during which 
accounts might be taken. We think, hav- 
ing regard to equitable considerations and 
to suit the convenience of the parties, the 
proper order to make in this case is that 
possession should be deferred till one year 
elapses from the date of the arrival of the 
record in the Court below within which 
period we direct the Subordinate Judge to 
finish the accounts already directed to be 
taken. If the taking of accounts be not 
finished by that date, it would be open to 
the plaintiff to take possession which has 
been decreed to the plaintiff by the Sub- 
ordinate Judge. 

It remains to notice one point which 
was pressed in the argument that the 
right of re-entry by the lessor wouid be 
justified on another ground, namely the 
contravention of the covenant with regard 
to the payment of royalties. We have 
already found that the entry was br 
L. A. Creet and not by defendant No. 3 (A. 
T. Creet); but even assuming that the- 
entry was not by A. T. Creet, à. e. defendant 
No. 3, it does not appear that possession 
was taken for the breach of the covenauts 
regarding the payment of rent and royal- 
ties, On the other hand it appears to be 
the case of defendants Nos. 1 and 2 that on 
October 14, 1924, as soon as the company 
voluntarily wound up and went into liqui- 
dation defendant No. 3 being entitled to 
re-enter into the property and take posses- 
sion thereof under the terms of the lease, 
took khas possession; see para. 22 of the 
written statement of defendants Nos. 1 and 
2 Iltis no doubt true that in the written, 
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of the lease the defendant had a right to 
re-enter on the rent and royalties falling 
into arrears for more;than a year. 
whole course of events shows that defend- 
ants Nos. 1 and 2.did take possession be- 
cause the company voluntarily wound up. 
As we shall show presently defendant No. 3 
could not take possession on account of 
breach of covenant to pay rent and royalty 
without some overt act in view of the 
authorities of this. Court. The Subordi- 
‘nate Judge also rested his decision on the 
ground that there has been waiver in so-far 


as the covenant regarding payment of the 


arrears of royalties are concerned. Authori- 
ties were cited before us to show that in 
the circumstances mentioned, there was no 
such waiver. We do not think it necessary 
to consider that question in view of our 


decision with regard to, entry which is real- - 


ly by defendant No. 1. 

It is argued for the appellant that de- 
fendant.No. 3 could re-enter for breach of 
covenant without any overt act showing his 
intention to determine -the.lease, and has 
relied on a recent decision of this Court 
where it was eld that no overt act was 


needed to determine the lease on the ground. 


of forfeiture: Prakash Chandra Das v. 
Rajendra Nath (12). This decision is con- 
trary to the view taken in an earlier deci- 
sion of the Court in Nawrang v. Janardan 
(13), where it was held that the institution 
of a suit cannot be regarded as an overt 
act within the meaning of s. 111 (g), Trans- 
fer of Property Act, before its amend- 
ment by Act XX of 1929. It was held in 
this case that the act showing the inten- 
tion to determine the lease was a condi- 
tion precedent to the institution of the suit 
for ejeciment. This was the view maintain- 
ed by the Madras and the Allahabad High 
Oourts: see Venkataramana v. Gunduraya 
(14) Prag Narain y. Kadir Bux (15) and 
Shib Charan v. Kharka (16). The Bombay 
High Court took the contrary view in 
Isabali .v. Mahadeo (17). In: Prakash 
Chandra’s case (12) Costello, J. (with whom 
Jack, J. concurred) expressed a preference 
for the Bombay view notwithstinding the 

(12) 58 O 1359; 135 Ind. Cas, 298; A I R 1932 Cal 
221; 35 C W N 823; Ind. Rul. (1932) Oal 104. 

(13) 45 O 469; 41 Ind. Cas, 952; A I R 1918 Cal. 969; 
22 O W N 312; 27 0 L J 277. 

(14) 31 M 403. 

(15) 35 A 145; 1€ Ind. Cas. 728; 18 A LJ 115. 

(16) 47 A 348; 86 Ind. Cas.174; AI R 1925 All. 346; 
23 A LJ 49; LR 6A 169 Civ. 

(17) 42 B 195; 43 Ind, Qas, 851; A IR 1917 Bom, 5; 
20 Bom. L R29. a i "i 
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` statemeht filed by defendant No. 3 there is 
a paragraph which states that by the terms ` 


But the’ 


"compensation for im provements. 
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contrary decision of this Court in Nawrang's 
case (13). In doing so the learned Judge 


did not follow the constitutional Principle - 


of referring the matter to a Full Bench 
which is the proper procedure to be follow- 
ed as we are reminded by the Privy Coun- 
cil: see Bindeshri Prasad Singh v. Kesho 
Prasad (18). We are not prepared to dis- 
sent from the view taken in Nawrang's 
case (13) and hold that the forcible entry 
of Octcber 15, even if it was wrongful. TI 
find that in a recent case, Dhavle, J., with 
whom Sir Courtney-Terrell, C. J. concurred 
has preferred to follow Oostello, J.'s view: 
see kam Chandra Naik v. Ajodhya Singh 
(19) at p. 13*. We may state that the ap- 
pellants have given the following under- 
taking which they desire should be incor- 
porated inthe judgment: . 

“In the event of the appellants filing an appeal 


` to His Majesty in Council, they undertake not to 


apply for the stay of further proceeding regarding 
the ascertainment of mesne profits of delivery of 
possession as ordered by this Court during’ the . 
pendency of this appeal to His Majesty's Privy 
Oouncil,” 


The respendents also give an under- 
taking that they desire this to be made a 
part of the decree that the respondents 
would put in costs of the Commissioner or 
any other costs necessary for the enquiry 
within a fortnight from the date of demand. 
It remains to notice an argument advanced 
on behalf of the appellants, that in taking 
accounts, the sum spent by the defendants 
in effecting improvements in the colliery 
should be set off against the sum due to 
plaintiff for mesne profits. This argument 
would have prevailed if the possession of 
defendants was not wrongful possession 
from October 15, 1924. The right to get 
compensation for improvements is founded 
on s. ol, Transfer of Property Act. A 
trespasser is not a transferee within the 
meaning of s. 51 and is not entitled to any 

sation There are 
no equities in favour of a trespasser or of 
a person who is fraudulently in posses- 
sion: Madhoo Sudhan v. Juddoopaty (20) 
In re Thakur Chunder Pramanick (21), 
Ganga Din Vv. Jagat Tiwari (22) Musadee 


(18) 53 I A 164; 95 Ind. Oas. 1025; AIR 19 
79; 5 Pat, 634; 7PLT 553:440L J 86- SLM LS 
e SLG Pat 8: 158 Ind, O | 
19) 15 Pat 8; . Oas. 399; A-I R193 . 
Th p L T 633; 8R P 197; 1 B R 882, mo 
(20) 9 W R 115. 
(21) 6 W R 228; Beng. L R Sup. Vol. 595. 
2) 12 A LJ 1026; 23 Ind, Cas, 198; A I R 1914 All. 
89. 


` *Page of lb Pat—[Bd] 22°77 —*>. 
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Mahomed v. Meerza Ally (23y at p. 50* 
Sadasiv Bhaskar v. Dhaku Bai (24) 


and Muralidhar Narayandas v. Parmanand ` 
Iuchmaindas (25). We do not think any ` 


of the defendants are entitled to a set off for 
the compensation for improvements. With 
regard to the machineries brought ‘on the 
mines by the defendants, Mr. Bose for res- 
pondents has conceded that they “may re- 


move them. For thé, abovesfeasons, subject - 


to the Variation -thàtyposseŝsion will not be 
restored toiplaintift before one year from 
the arrival of:the records in the lower 
‘Court, the appeal’ stands dismissed with 
‘ecsts. The eross-objections are not pressed. 
They are dismissed with costs. Let the 
records be sent to the Court below with 
greatest possible expedition. 
Patterson, J.—I agree. 


Ne Appeal dismissed. 

(23) 6 M I A 27; 8 Moo. P C 110; 1 Sar, 489(P O). 

(24) 5 B 450. 

(25) 34 Bom. L R 164; 137 Ind. Cas. 560; A I R1932 
Bom. 190; Ind. Rul (1932) Bom. 301. 

*Page of 6 M. I. A.—[Ed.] 





CALCUTTA HIGH COURT 

Oriminal Revision Petition No. 8 of 1937 

February 9, 1937 
JAOK, 
 PANOHANON KUTHI AND ANOTHER —- 
Å CCU8ED— PETITIONERS 
VETSUS 
-EMPEROR—OprosrTa Parry. 
F Police Act (V of 1861), s. 34—Essentials for 
conviction—Accused drunk and not capable of taking 
care of himself--Whether sufficient for conviction, 

A finding that the accused committed any offence 
‘to the obstruction, inconvenience, annoyance, riek, 
danger or damages to the passengers on the road isan 
essential ingredient ofan offence under s. 34, Police 
Act. It is not sufficient to find that he was 
drunk and incapable of taking care of himself. 

Mr. Sudhangshu Shekhar Mukherjee, for 
the. Petitioners. 

Order.—The two petitioners in this case 
have been convicted under s. 34, Act V 
of 1861, and sentenced to pay a fine of 
Rs. 10 each on the charge that they were 
‘drunk and incapable of taking care of 
themselves, on Onkarmall Jethia Road, at 
2-40 a. mM. on July 30, 1936. It is pointed 
out on behalf of the petitioners that there is 
no finding'that they committed any offence to 
the obstruction, inconvenience, annoyance, 
risk, danger or damages to the passengers 
‘on the road. Sucha finding is an essential 
ingredient of’ an` offence under s. 34. It 
is not sufficient merely to find (as has been 
found in this case), that they were drunk 
and incapable of taking.care of themselves. 


ot 


DAULAT RAM v. SARDAR RHAN ( LAH.) > n 


. tinguishable. 


17016, 


In: these circumstances the convitiin of, 
and the sentence passed upon the petitioners, 
must be set aside. The: Rule is accordingly 
made absolute. The fines, if paid, must 
be refunded. ©’. > 

N. Rule made absolute. . 


te 
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LAHORE HIGH COURT 
PDG Civil Appeal No. 1460 of 1936 
January 25, 1937 
BHIDE, J. 
DAULAT RA M—DecReB-HOLDER— 
—APPELLANT he 
versus 

SARDAR KHAN—JUDGMENT-DEBTOR— 

RESPONDENT. 
Punjab Debtors’ Protection Act (II of 1936)—Ap- 


plicability—Lease granted by executing Court before 
Act—Act in force at time of hearing of appeal— 


Appellate Court applying Act and setting aside lease — 


—Order, legality of. 

Where a lease was granted by the executing Court 
before the Punjab Debtors' Protection Act came into 
force andthe Appellate Court at the time of hearing 
applied the Act whichhad come into force by then, 
and set aside the lease : 


Held, that the order was erroneous and the Judge -‘. 


had only to see whether the order of lease was correct- 
ly passed on the date on which it was passed. Bishen 
Chand v. Bakhshish Singh (1), distinguished. 

S.C, A. from an order of the District 
Judge, Gujranwala, dated August 14, 1936. 

Mr. Arjan Dass, for the Appellant, 

Mr. Bashir Ahmad, for the Respondent. 

Judgment.—This is a second appeal 
from the order of the District Judge, 
Gujranwala, setting aside a lease granted 
by the executing Court con May 28, 1936. 
The learned Judge has held that because 
Punjab Act IL of 1936 had come into force 
when the appeal was heard, therefore, the 
provisions of that Act were applicable. 
No authority has been cited in support of 
this view and it seems to me to be 
erroneous. Bishen Chand v. Bakhshish Singh 
(1), which is referred to, is clearly dis- 
In the present case, the 
learned Judge had only to see whether the 
order of lease was correctly passed on the 
date .on which it was passed. It.is not 
disputed that Punjab Act Ilof 1936 was 


not in force on May 28, 1936, when the.. 


order was passed, In the circumstances, 
the learned Judge was not right in setting 
aside the order. I accept the appeal and 


restore the orderof the executing Court . 


with costs, -. 
Ne fae Appeal allawed. 


a m 


(i A IR 1937 Lah, 02; 169 Ind. -Cas, 656; 39 PLR: 


E08; ORL 33. 
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LAWYERS AND THE EMPIRE ey 


_Whilst the -statesmen of the Empire are 
itting in conference and discussing pro- 
«lems of the future, lawyers wait and listen, 
«oady when the time comes to take their 
mmart in promoting and realising the conclu- 
ions to which wiser and wider men may. 
ome. The Empire isa successful though 
sgally informal institution. If .we use 


e word “Empire,” itis with no disrespect ` 


o the British Commonwealth of Nations 
which form an important part; but by no 
saeans the whole, of it. Lord Tweedsmuir, 
mec ons of his opening speeches in Canada, 


‘aid that he liked the word “Empire,” and ` 


ntended to use it. We agree with him, 
mind lawyers, though they ‘appreciate the 
mmccessily for that modera erection, 
sritish Commonwealth of Nations, know 
mjuite enough to know that it- is only part 


«f the wider and more dignified historic - 


uilding. The King and Parliament are 
mot only. the highest power in the 
Jommonwealth’ from which, all the 
Jominions derive their conceded powers: 


Whe sovereign authority in our island and ` 


‘Northern lreland governs, also, vast 


«erritories in Asia, Africa and America, the ` 


«olonies and dependencies, the colonies 
‘vith representative government, and the 
Jrown colonies, the mandated territories, 
~nd the numerous places where by treaty 
x custom His Mejesty exercises jurisdic- 
ion. And so; while the wise men of the~ 
Jommonwealth are sitting in conference, it 
«hould not be forgotten that Englishmen; 
mond English lawyers who advise them, 
sre responsible for the good government 
££ apolitical institution which far exceeds 
he frontiers, wide as‘théy are, of the British 
Jommon wealth of Nations. l 
From the early days of colonial expansion 
he judges were faced with -tLe problem of 
mow they should apply English laweto. the 
erritories into which Englishmen went. 
she early charters to the colonies ‘almost 
Always, we believe expressly reserved‘the’ 
ight òf the settlers, if. they’ were dis: 
170—~J—2 


the ~ 


satisfied with the decisions ‘of. the’ legal. 


Courts, to appeal to His Majesty, and the 
appeals, made to him in person, were. 
referred to the, Council of State, and, . 
through it, to its Judicial Committee. This 
was the origin of the jurisdiction of that 
important commitiee; and, indeed, we think . 
it required no special wordsin any charter 
to insure it. since all subjects of the King . 
had, at common law, a right to appeal to 
him. In dealing with these appeals the 


` courts held, at an early stage of colonial 


development, that outgoing settlers carried . 
with them so much of the common law 


‘of their Mother Country as was necessary 


for their peace, order, and good govern- 
ment. Lord Blackburn summarised the 
position in the course of his judgment in 
The Lauderdale Peerage (10 App. Cas. 6v2) 
as follows: : 

“When the’ Province of New York was founded by 
the English settlers who went out there, those 
English settlers carried with them all the immunities 
and privileges and laws of England..... It is true 
that, it is only the law of England as it was at that 
time that such settlers carry with them. Subse- 
quent legislation in England: altering the law” 
does not affect their rights unless it is expressly 
made to extend to the province or.colony. It is 
equally true that in all the books or dicta in which 
the rule is laid déwn, there is always a qualification 
put in, somewhat of this sort: the settlers who go 
out cairy out the law so far as it is applicable 
to their. new situation. That. is a vague and 
general kind of phrase, but I think it has sound 
sense in it.” j 

It is of course only a general rule and 
tbere may be difficulty in applying it. 
Lord Oranworth spoke of that difficulty 
when giving judgment in the House of 
Lords in Whicker v. Hume (7 E. L. Cas, 124, 
at p. 161). He had to deal with words in 
the Australian Courts Act of 1828 which. 
said that all Englisn laws ‘so far as the 
same can be applied within the Colunies” 
were to be applied in the administration. 
of justice in New South Wales and Van 
Diemen’s Land. Who, he asked, was to 
decide whether they are adapted for applie 
cation ornot? It may be a difficult quese 


10 


tion, but we submit that itis one of fact, 
and thatif the judges below, on fair evi- 
dence, decide that the English common or 
statute law is applicable, they should not 
be reversed on appeal. Whilst we are on 
this point, two interesting cases may be 
cited from the same volume of the 
Commonwealth Law Reports. In Mitchell 
v. Scales (5 O. L. Rep. 405) the Supreme 
Court unanimously decided that the vagrancy 
law of Great Britain was not carried out 
to New South Wales either by the original 
settlers or by the operation of the 
Australian Courts Act of 1828, There were 
ample grounds to support the judgment, 
for very soon after that Act was passed in 
England the Legislature of New South 
Wales itself passed a law dealing with 
the matter, the preamble whereto afforded 
strong evidence of the inapplicability of 
the English vagrancy law in that colony. 
Scott v. Cawsey (5 O. L. Rep. 132) is on 
the other side of the line, and shows that 
the judges in Australia hold that the 
Sunday Observance Act of 1781 was in the 
legal luggage of the early settlers. 

cases where English settlers, whether 
supported’ by the forces of their home 
government or not, - have conquered 
territories where a system of civilised law 
was already in force or where territories 
having such a system in existence have 
become subject to the Crown by: cession, 
the case is different. The tendency of both 
Parliament and the courts has been to 
respect the existing institutions so far as 
possible, and not to abolish them unless 
they were plainly inconsistent with some- 
thing fundamental in English rules and 
views of law and justice. ‘Torture, for 
instance, was obviously repugnant to such 
Tules and fell ipso facto when any place 
where it had been permitted came under 
the jurisdiction of the Crown, as in the case 
of Minorca (fabrigas v. Mostyn, 20 St. Tr. 
181). On the other hand, though polygamy 
is repugnant to our fundamental notions, 
it is known and recognised by the law 
of Penang in the case of Chinese there 
domiciled, and is not held to have been 
ipso facto abolished by the entry of Penang 
into the British Empire (Khoo, ġe. v. Khoo, 
£e., 143 L. T. Rep. 25; (1930) A. C. 346). 
The prevalence of Koman Dutch Law 
throughout the Cape Colony and other 
portions of the South African Union has 
never been questioned, and when the rights 
inter se of natives are in issue native 
customs are allowed to operate for their 
determination unless they are plainly 
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opposed to public policy or natural justicé. 
In the part of Canada where Freuch law 
prevailed at the conquest, ia Mauritius 
where the Code Napoleon was in existence 
when the colony fell to the Crown, those 
systems were readily recognised as worthy 
This was of 
course subject to the right of the Crown to 
make amendments or to authorise the local 
Legislature, established under the authority 
of the Crown, to make them. In the great 
dependency of India the task of preserving 
and recognising whatis not only popular 
but good in the law of the native popula- 
tion, whilst introducing and establishing 
so much of English law asis necessary for 
the requirements of modern society and 
business, has been formidable, but has been 
accomplished by a long series of Acts and 
a long suecession of able judges and 
lawyers, both English and native. The 
subject is too large to -describe even in 
outline to-day, but may recur when Indian 
subjects are once more on the carpet. 
Turning now from what is legal in the 
narrow sense to what is legal in the widest 
sense, we can make with confidence one 
assertion. In the work required to ac- 
complish the equality of the partnership in 
the Commonwealth, and to give shape and 
solidity to the glittering nebula of the 
Balfour Declaration, lawyers have played 
an honourable and, we believe, a success- 
ful part. That Declaration, like many 
things which emanated from that disting- 
uished but rather vague statesman, ex- 
pressed a doctrine in the most generous, 
but the mcst general, terms. Those who 
sat in Lincoln’s Inn or Lincoln's Inn Fields 
or the Temple had on their shelves and in 
their minds Acts and decisions which, 
before ` Lord Balfour's idea could take 
shape or solidity, must be altered or 
expunged from the pages of the law. 
First, there was a series of judgments to 
the effect that the Legislatures of the 
Dominions could not pass alaw which was 
repugnant either to the statute or the 
commen law of the Mother Country. This 
was not only a traditional rule. It was 
also enshrined in many of the early con- 
stitutions granted by the Imperial Parlia- 
ment to the Cclomes. Then there was 
the rule that no law passed by a Dominion 
or Colonial Legislature could have extra- 
territorial effect. Concrete cases which 
illustrate that rule may be found in many 
reports. We may mention McLeod v. 
Attorney-General for New South Wales 
(65 L. T. Rep. 321; (1891) A. O. 455) and R 
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v. Lander (1919), N. Z. L. R. 305), which 
followed it.. They decided that the laws 
of New South Wales- and New Zealand 
against bigamy could not extend to enable 
the courts of that State or that Dominion 
to punish a-bigamist if the bigamous 
marriage was made outside their frontiers. 
An interesting decision on the same lines 
declaring the ambit of a Canadian Copy- 
right Act of 1811 to be circumscribed by 
the Canadian frontier will be found in 
, Low v. Routledge (13 L. T. Rep. 421; (1865) 
, 1 Oh. App. 42). Speaking of the restriction 
which that Act placed on the right of an 
authoress to get copyright for her work, Lord 
Justice Turner said : E 
. “As to her rights within the colony,' she may 
well be bound by its laws; but as to her rights 
beyond the colonies she cannot be bound by its laws, 
for thelaws of a colony cannot extend beyond its 


territorial limits.” 

One might quote other instances. In 
addition to this rule, derived from the 
provisions of the original constitutions or 
charters granted by Parliment and con- 
firmed or enlarged by judicial decision, 
there were certain fixed provisions on the 
statute book which, before the Balfour 
Declaration could pass to reality, must be 
removed. There was a prohibitive provi- 
sion, hidden away at the end of the 
Merchant Shipping Act of 1894, which 
limited the right of the Oolonial or 
Dominion Parliaments in the matter of 
merchant shipping legislation. The fourth 


section of the Oolonial Courts of Admiralty 


Act, 1890, tied their hands in the matter 
of legislating or making rules for the 
Admiralty Courts which had been establi- 
. Shed by Imperial authority within their 
frontiers. : The particular matter was ably 
discussed and explained by Lord Merrivale 
when giving the decision of the Judicial 
Committee in The Yuri Maru (137 L. T. 
Rep. 747; (1927) A.C. 905), and need not 
be further discussed here. 
These were the practical and obvious 
difficulties or impediments which must be 
met and removed; and it was for lawyers 
to consider their precise extent and applica- 
tion, and to advise what measures could 
best be taken to secure the object, vaguely 
expressed of the Balfour Declaration. 
Accordingly, a conference of British and 
Dominion lawyers met in London in the 
autumn of 1929, Their report, which was 
presented by the Secretary of State for 
Dominion Affairs to Parliament in January, 
1930 (cmd. 3479), is a fine contribution to 
the task of equalisation: of the partners in 


he Commonwealth. It made easy the. 
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‘passage of the 
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path and action of the Imperial Conference 
of 1930 at which the Bill for the Statute 
of Westminster was drafted. The report 
of that conference, which was presented 
to Parliament in the following aufumn (cmd. 
3717), is one of the most interesting docu- 
ments on the shelf where we keep our 
papers on this large subject. It touches 
on many other questions of Imperial 
concern; but the question of inter: Imperial 
relations is, of course, the most important. 
After the close of that conference’ the 
Statute of Westminster 
through the Imperial Parliament was as- 
sured. 

Different opinions, both legal and political, 
are held about this famous law. Politics 
are not discussed in this journal, but we 
may take the occasion to point out one 
or two legal points of major importance 
which occur to the reflecting reader as he 
peruses its few pregnant pages. The 
Judicial Committee of the Privy Council 
have already decided (in Moore v. Attorney- 
General for Irish Free State, 153 L. T. Rep. 
266; (1935) A. ©. 484) that the powers 
given to Dominion Parliaments by the 
second section were wide enough to vali» 
date a Dominion Act which abolished the 
right of British subjects to appeal to His 
Majesty in Oouncil. It was a doubtful 
decision. No doubt a Dominion Parliament 
could repeal, sofar.as they fixed the law 
for its citizens, the various Acts of the 
Imperial Parliament which regulated the 
manner in which the subjects’ right of 
appeal should be exercised. But it is more 
doubtful whether such an Act could 
abolish altogether the right of appeal. 
This right was not given by any statute, 
but rested on fundamental principles which 
were established long before the Judicial 
Oommittee Acts were passed. In the case 
of the Irish Free State, indeed, the ques- 
tion was academic; for, even supposing 
that the Committee had held itself compe- 
tent to hear the appeal, and had allowed it, 
and the allowance been confirmed by 
Order in Council, the Free State Govern- 
ment, in the temper of the moment, would 
obviously have declined to take any 
executive measures to enforce the decision. 
In other cases the question might easily 
have practical importance. In certain. 
matters, as in the case of constitutional 
controversies in Australia, the right of 


_appeal to London has been expressly 


limited by Imperial Statute. There is no 
such express provision in the Statute of 
Westminster; and though the right of a 
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Dominion to repeal Imperial Statutes is 
assured beyond the possibility of dispute, 
the, power to abolish the fundamental 
rights inherent in citizenship is not, we 
think, so assured. ea 
Secondly, there is the question how far 
the statute is a self-denying ordinance by 
which the Imperial Parliament has limited 
its own power, whether this statute is 
“adopted,” . as mentioned in the tenth 
section, or not. In Canada the Act needs 
no adoption, but the Canadian represent- 
atives at the conference secured the inser- 
tion of the seventh section, which carefully 
preserve their own constitution from change 
by their own Dominion Parliament or by 
the Legislatures of the Provinces. The 
Irish Free State asked for no such reserve 
-and accepted: the Act in toto. No savings 
-were made in the Act for the case of 
South Africa; but the Union Parliament in 
“accepting it did, to the best of the writer's 
recoilection, accept it subject to. the 
_Teserve that it should not enable them to 
touch certain clauses known colloquially 
asthe “entrenched clauses” in their own 
‘constitution. In the case of Australia, New 
Zealand and Newfoundland large reserves 
were made by the ninth and tenth sections. 
- None of the main provisions of the Act 
are to be held to apply to any of the 
three Dominions unless adopted by its 
Parliament, and the jealous care with 
. which. the Australian States guard their 
- Parliamentary powers against trespass by 


the Commonwealth Legislature is reflected ` 


in a provision of the ninth section. In view 
: of the recent decision of the Judicial 
Committee in James v. Commonwealth of 
Australia (105 L. T. Rep 393; (1936) A.C. 
578) has practical importance. As no act 
= of adoption has taken place in these 
. Dominions, the effect of the main sections 
. (sections 2 to 6) remains doubtful. The best 
view appears tobe that the repeal of the 
Colonial Laws Validity Act of 1865, the 
declaration that the Imperial Parliament 


will not législate for a Dominion without. 


its consent, and the interpretation, in sec- 
tion 5, of the-Merchant Shipping Act, 1894, 


are parts of ourlaw whether the statute is. 


or is not adopied by any Dominion; but that 
the provision in section 2, sub section (2), 
which gives validity to Dominion laws 
though they be repugnant to ours, and of 
sect. 3, which gives Dominion Parliaments 
the power to pass laws with extra-territorial 
operation, require adoption before they can 
become effective instruments in any of these 


`“ three-Dominions, > > 
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These reflections occur to us as we make 
our summary of the contribution which 
lawyers have made tothe legal structure 
and development of the Oommonwealth 
and the Empire. All difficulties have been 
surmounted in the past, and though grave 
problems may arise in the future, we are 


confident that the spirit and energy which 


have hitherto overcome such difficulties will 
find a solution for the problems cf the 
present and the future. The particular 
points which are now in our minds are the 
constitutional difficulties which are pre- 
sented in Australia by the decision of 
the Judicial Commitlee in James v. The 
Commonwealth of Australia (ubi -sup.), the 


failure of the Central Government to carry 


its proposals at the subsequent appeal to 
the people by referendum, and the similar 
problem whichis presented in Canada by 
the decision of the same august court in 
what we may call the “New Deal” cases 
(156 L. T. Rep. 302-316; (1937) A.C. 368 
et seq.). Australia has power to change 
her own constitution; but the recent attempt 
to obtain a change by the use of the 
machinery set up by the Oonstitution Act 
of 1900 has failed. Canada has ‘no power 
to change her own constitution and, if a 
change is finally deemed necessary, must 
come to Westminster to obtain the altera- 
tion. Of course, it is also legally possible 
that the Imperial Parliament should 
amend the Australian Constitution Act. 
But in neither case, we hold,.should the 
Imperial Parliament intervene withcut the 
full concurrence of tue constituent 
States in Australia and Provinces in Oanada. 
For in both cases the constitutions, as 
originally established, were the result of 
compacts or negotiations between the 
parties to the two great confederations. 
All these matters may be considered in 
oulline at the present conference, though, 
for the reason just given, it would not, 
we think, be within its competence to do 
more than sketch cut schemes of change 
for appreval in the two Dominions. 
Moreover, as things stand, the intervention 
of the Imperial Parliament should only take 
place in the last resort and after all local 
expedients have failed, 

For the present, lawyers may, we think, 
look back with satisfaction on the work 
which, in the past, they have been able 
to do for Empire and Commonwealth. The 
task of moulding and developing our 
legislative system and our law to suit the 
varied necessities, the differing circumst- 


“ances, traditions, and desires of ‘this 
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mysterious whole has been formidable. 
But it has been accomplished. It could 
not have been done in the past, nor can 
any success crown our efforts in the future 
without the spirit of communion and good 
fellowship of which we have in the present 
month had convincing evidence. Yetin the 
midst of devotion, loyalty, and enthusiasm, 
of colour and pageantry, lawyers re- 
member that the Empire and the Common- 
wealth are the biggest business in the 
world. Inits conduct and administration 
they play a part which, though not 
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spectacular, is .of high responsibility. 
Wherefore, amid the salvos and the bands, 
the ficod-lighting and the bonfires, the flags 
and streamers, the knee-breeches and the 
feathers, the roasted oxen and the cham- 
pigne, the “thunder of the Captains and 
the shouting,” they carefully turn over the 
pregnant pages of their books and prece- 
dents hoping to fit themselves for the 
moment when, once more, their advice is 
sought by the greatest of all their clients.— 
The Law Times. 
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PROVOCATION AND HOMICIDE 


The recent trial and conviction at the’ 


Hertford Assizes of Thomas Arthur Malyon 
for causing the death of the man with 
whom, his wife had confessed, that she had 
committed adultery (Times, June 19, 21} 
raises once again the question under what 
circumstances the discovery of such evi- 
dence amounts to provocation sufficient 
in law to reduce the killing, either of the 
man or of the wife, from murder to man- 
slaughter. 

The facts shortly were that the wife had 
confessed one morning that she had com- 
mitted adultery with the deceased, a con- 
fession entirely unexpected by the husband, 
and that the husband, upon meeting the 
deceased in the afternoon of the same 
day, shot atand killed him. In his direc- 
tion to the jury Mr. Justice Hawke laid 
it down that in law what had occurred in 
the afternoon at the interview, taken by 
itself, could not justify a verdict of man- 
slaughter, but that the only provocation 
which was sufficient in law to have that 
effect must. be found in the sudden dis- 

` covery of the confession in the morning ; 

- and that if they were to find that the effect 
of this was still operating on the prisoner's 

‘mind in the afternoon, so that the suspen- 
sion of reason continued until the fatal 
shots were fired, then they should return 

- a verdict of manslaughter. This verdict 
was returned by the jury. 

So dear to a husband, in the eyes of 
the law, is the chastity of his wife, that 

- in Certain circumstances where this is 
violated the law allows him to take the 
life of another in the sense that it regards 
the subsequent killing as manslaughter only 
and not murder. The reason for this is that 
the law considers that the husband in such 
a case is acting under a provocation too 

- grievous to be borne, so that his act is 


\ 
committed under an impulse so violent that 
he is unable to resist it and for which he ig 
not responsible. 

The law from the earliest times has 
been that a husband who kills a man 
whom he has discovered in the act of 
committing adultery with his wife is guilty 
of manslaughter only : Maddy's Case (1672, 
1 Vent. 152); Manning's Case (1672, Sir 
T. Raym. 212), whereupon it being neces- 
sary that the prisoner, who had the be- 
nefit of clergy at the bar, should be burned 
in the hand, the Court somewhat quaintly 
directed the executioner to burn him gently, 
because there could be no greater provoca- 
tion than this. In recent times this has 
been re-declared to be the law: R. v. Rothe 


well (1871, 12 Cox. ©. O. 145); R. v. 


Palmer (1916,2 K. B. 29). But for many 
years the strictness of the law as to homicide 
was only relaxed in this special case, and 
it was only where a- husband himself dig- 
covered the parties flagrante delicto that 
he could claim the benefit of the provoca- 
tion: Pearson's Case (1835, 2 Lew. C. C. 216). 
In more recent times, however, greater 
latitude has been allowed, and the pro- 
vocation has been considered sufficient 
where a wife has made a sudden confes-. 
sion to her husband cf her adultery this 
being treated as equivalent to the discovery 
of the act itself. A direction to this effect 
first occurred in the summing up of Mr, 
Justice Blackburn in R.v Rothwell (supra), 
where he says, at p. 147: “Asa general 
rule of law, no provocation of words will 
reduce the crime of murder to that of 
manslaughter, but under special circum- 
stances there may be such a provocation 
of words as will have that é6ffect; for in- 
stance, if a husband suddenly hearing 
from his wife that she had committed 
adultery, and he having no idea of such 
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a thing before, were thereupon to kill his 
‘wife, it might be manslaughter.” This dis- 
cretion has been cited with approval in a 
later case: R. v. Jones (1908, 72 J. P. 215). 

Bat this case has been treated as a 
special one, and it has been stated by the 
Court of Criminal Appeal that the principle 
should not be extended. Thus it has been 
held not to apply to a case where a husband 
killed his brother under the unfounded 
impression that he had committed adultery 
with his wife: R. v. Birchall (1913, 9 Or. 
App. Rep. 91;. Mere suspicion of adultery, 
however strong, is not sufficint provoca- 
tion: R. v. Kelly (1848, 2 O. and K. 814 ; 
R. v. Millward (1931, 23 Cr. App. Rep. 119). 
Nor is it applicable where a husband killed 
his wife after astatement by her that she 
was about to live with another man or to 
commit adultery: R. v. Ellor (1920, 36 
T, L. R. 840). Moreover, it is only where 
the marriage relationship actually exists 
that the principle applies, and there is no 
similar provocation in law where a man is 
simply living with a woman as his wife 
(R. v. Greening, 1913, 3 K B. 846), or there 
is merely an engagement between them to 
marry, and the girl confesses to im- 
morality : R. v. Palmer (supra). 

Further, the words must involve a con- 
fession of adultery, a mere evasive answer 
to an accusation of adultery is not sufficient. 
In these cases it is a question whether the 
words spoken were such as would provoke 
an ordinary man and arouse so violent a 
passion in him that he would lose his self- 
control: R. v. Birchall supra). And it has 
been held that the test to be applied is 
whether the words would deprive a reason- 
able man of his self-control, not the 
particular person charged who might be 
afflicted with defective control and want 
of mental balance: R.v. Lesbini (1914, 3 
K. B. 1116). Even where the provoca- 
tion is sufficient in law, yetif there has 
been sufficient time after the provocation 
‘has been given for the blood to cool and 
reason to return, the killing will be murder. 
This has been expressed by Tindall, O. J., 
in R.v. Hayward (1833, 6 O. and P. 157, at 
p. 159) as follows: “The remaining and 
principal question. for their (the jury’s) 
consideration would be, whether the mortal 
wound was given by the prisoner while 
smarting under a provocation so recent and 
so strong that the prisoner might not be 
considered at the moment the master of his 
own understanding ; in which case the law, 
in compassion to human infirmity, would 
hold the offence to amount to man- 


JOURNAL 


17010 
slaughter only ; or whether there 
had been time for the blood to 


cool, and for reason to resume its seat 
before the mortal wound was given; in 
which case the crime would amount to wilful 
murder.” This direction has been cited 
with approval by the Court of Oriminal 
Appeal in R. v. Hall (1928, 21 Cr. App. 
Rep 48). Again, if there is express malice, 
so that, in spite of provocation which would 
be sufficient in law to reduce the killing to 
manslaughter, the blow is struck not in 
consequence of the provocation but in 
consequence of malice previous thereto, the ° 
killing will be murder: R. v. Thomas (1837, 
7C. and P. 817); R. v. Kirkham (1837, 8 O. 
and P. 115); see also R. v. Mason (1803, 1 
East P. O. 239); R. v. Sattler (1858, 27 
L. J. M.O. 48). This would appear to be the 
same in the case where the parties are 
discovered in the very act: see Maddy’s 
Case (supra), where a case was referred to 
in whicha verdict of murder was returned 
where a prisoner, being informed of the 
adulterer's familiarity with his wife, said 
he would be revenged on him, and, after 
finding him in the act, killed him; the 
Court saying that this might be su by reason 
of the former declaration of his intent. 
There is, however, one unusual fact in 
the case under discussion which was not 
present in any of the cases referred to 
above, namely that the confession of the 
wife was considered to be sufficient provoca- 
tion in law to justify the killing, not of 
the wife herself but of the man involved in 
the confession when he was not himself 
present. If he had been present, and had 
either admitted if or even not denied it, the 
position might have been different and her 
confession might well have been treated as 
his confession. But apart from this, it is 
dificult to see any ground for extending 
the principle to a case where the man killed 
had himself made no confession nor con- 
firmed that of the wife, and, therefore, there 
was nothing which he had done which was 
equivalent to the act itself, which, as has 
been seen, is the ground for the extension 
of the original principle to such a case. 
Indeed, assuming that the wife had con» 
fessed to adultery with two men, would the 
husband be jnstified on this evidence, which 
is merely hearsay, in killing them both when 
he met them. It would bea startling pro- 
position if this were the case, If, however, 
they were both present he might be justified 
for the reasons stated above; the distinction 
is a fine one, but it would appear to make 
all the difference. 
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The authorities on how fat such provoca- 
tion is sudicient appear to be somewhat 
conflicting, and there does not appear to be 
any reported case where the facts are 
similar, altnough there are two cases which 
tend to show that such a provocation would 
not be sutticient in law. In the first case, 
that of R. v. Fisher (1837, 3 C. and P. 1e2) 
aman was charged with the murder of a 
man whom he had heard had committed an 
offence against his, the prisoner's son. In 
the direction tothe jury Mr. Justice Park 
‘stated, with the assent of the other two 
members .of the Court, that if the. prisoner 
had caught the deceased in the act and 
had at that moment inflicted the injury, he 
would have been inclined to think 
that there would have been sufficient jus- 
tification to justify a verdict of man- 
slaughter ; and he likened the case to that 
of a man finding another in the act of 
adultery with his wife; but that if the 
prisoner only heard of the offence after it 
had been committed, and then killed the 
man, that would not be sufficient to reduce 
the offence from murder to manslaughter. 

This case is in conflict with a very early 
one in which a verdict of manslaughter 
was returned where a father, upon hearing 


from his son that he had been attacked ky 


another boy, went and killed the boy, but 
it would appear that this early case wculd 
not now be followed (Royley’s Case (1612, 
Oro. Jac, 296). 

Ina recent case the actual point as 
to provocation arose for consideration be- 
fore the Court of Criminal Appeal where 
the facts were not dissimilar to the cuse under 
discussion. In R. v. Simpson (i915, 11 Cr. 
App Rep. 218) a soldier, on returning home 
on leave, found his home and cnildren 
neglected and one of his children suffering 
from a painful disease. His wife admitted 
to him that she had been unfaithful to 
him, and the prisoner then killed the child, 
admitung that he did so owing to his wife's 
neglect and his inability to see his son’s 
sutterings continue. At the trial the learned 
Judge directed the jury that in law, they 
could not return a verdict of manslaughter 
as there had been no provocation from the 
victim. In dismissing the appeal from. a 
verdict of murder, Lord Reading, O. J. in 
approving tms direction, said this: “No 
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authority has beén cited to Suppdrt the pro- 
position that provocation by one person 
followed by the homicide by the person 
provoked of another person, is sufficient to 
reduce such homicide to manslaughter, 
There is no such authority... ‘lhere was a 
detinite intention to kill, and the fact that 
the appellant was angry with gvod 
reason with his wife was no justification for 
a verdict of manslaughter.” l 
In a more recent case, however, that of 
R. v. Hall (supra), the Court of Criminal 
Appeal allowed an appeal from a conviction 
of murder and substituted a verdict of 
manslaughter upon the ground of provoca- 


tion where the facts showed that the only 


provocation which was alleged came from 
a man other than the deceased. The facts 
there, however, were widely different: there 
had been previous tothe blow in question 
a fight between the prisoner and a brother 


. of the deceased; as to the facts of which 


there was 2 considerable conflict of 
testimony. ‘I'he Court, in commenting upon 
the omission of the learned trial Judge 
to leave the question of provocation to the 
jury for their consideration as to whether a 
verdict of manslaughter should be returned, 
stated that it might well be that he took 
that view because the provocation had come 
from a man other than the deceased. The 
Court took the view that, on the evidence, 
the -question of provocation should have 
been left to the jury, it being for them to 
say whether the true verdict should have 
been one of manslaughter. The case of 
R. v. Simpson (supra), however, was not 
referred to, and this point was not taken by 
the Crown. It is submitted, therefore, that 
the weight of authority supports the view 
that such a provocation is insufficient in law 
to justify a verdict of manslaughter. 

The facts which gave rise to the crime 
in È v. Malyon may exist in many cases, 
and this decision marks an extension of the 
principle which has not been made before, 
and which may lead to startling and 
dangerous results. It may well be a matter 
of grave public concern that there should 
be any departure from the principle that it 
is only in very exceptional cases that the 
law allows a person to take the law into 
his own hands and to be a judge in his own 
cause: —Lhe Law Journal. 
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Extracts from Contemporarles. 


Criminal Statistics. 

The Bureau of the Census, U. S. Depart- 
ment of Commerce, has issued “Judicial Cri- 
minal Statistics’ for 1934. This study of 119 
pages with a wealth of tables was prepared 
by Dr. Leon E. Truesdell, chief statistician 
for population. It covers the statistics re- 
lating to the disposition of defendants in 
criminal cases before trial Courts of gene- 
ral criminal jurisdiction in 29 states. 

New light upon the conviction of crimi- 

nals for “lesser offences” is found in the 
statement: “The cases against 17,982 de- 
fendants, or 11.4 per cent. of the 1,57,910 
who came before the courts, were still 
pending and awaiting final disposition at 
the end of the year. Cases against 1,39,928 
defendants, cr 88.6 per cent. of the total 
were finally disposed of during the course 
of the year. Of these defendants, 42,563, 
or 30.4 per cent. were eliminated without 
conviction and 97,365, or 69.6 per cent. were 
convicted. The great bulk of these defen- 
dants, 92,911, or 664 per cent. were con- 
victed of the offence as charged. Only 
4,454 defendants, or 3.2 per cent. were con- 
victed ofa lesser offence than the one ori- 
ginally charged.” 
On the subject of dismissals by the pro- 
secution, Dr. Truesdell reports; ‘Dis- 
missal on the: initiative and responsibility 
of the prosecuting authorities in the prin- 
cipal-method of eliminating cases without 
conviction. In the 25 States studied, 53.6 
per cent. of the eliminations were by the 
prosecution. This represents one-sixth of 
all the defendants whose cases were dis- 
posed of by the courts in 1934. Dis- 
missals by the prosecution are a significant 
factor in- the elimination of criminal cases 
without conviction in every State. In 13 
of -the 25 States, more than one-fifth of all 
the defendants disposed of during the year 
had their cases dismissed by the prosecu- 
tion. In 17 of the 25 States, dismissals by 
the prosecution account for more than three- 
fifths of the- eliminations without con- 
viction. 

These facts indicate the tremendous im- 
portance of the prosecutor’s office for the 
administration of criminal justice. In 
many of the cases dismissed by the prc- 
secution, either the inferior court or -the 
grand jury, or both, have found that there 
was a prima facie case against the accused. 
The prosecutor, however, for reasons which 


satished him, quashed the proceedings bY 
refusing to prosecute. This action is com” 
pletely within his discretion in many 
States. In some States, as we have seen. 
the prosecutor must obtain judicial ap- 
proval for his dismissal. Bab this is no 
very greut check on the prosecutor's dis- 
missing whatever cases he sees fit. Judges 
depend upon prosecutors for information 
about cases coming before them. They 
usually ratify the prosecutor's decision to 
dismiss without independent examination of ` 
the facts.” —Journal of Criminal Law and ` 
Criminology. 
Coroners. eee 
The London County Council decided this 
week (Temes, July 7) that in future only 
barristers and solicitors will be eligible 
for appointment by them as coroners. This 
is a distinct variation from the provVisicn 
in the first section of the Coroners Amends © 
ment Act, 1923, which declared that 
qualified lawyers and qualified -medical men ` 
should be eligible. We presume that the ` 
Council have satisfied themselves that they 
have power to say in limine that no 
medical man need apply unless he is also 
a barrister or solicitor; but we enteriain 
some doubts on the point. However that 
may be, the L, O. O; have the support of © 
the recommendation by the Departmental 
Committee on Ooroners which was issued 
early in 1936. A good many pros and cons 
surround the question. If we have fresh ` 
legislation on coroners itis fairly certain 
that it will ‘move in the direction of confin- 
ing coroners’ inquests to ascertaining the 
cause of death, and deprive coroners and 
their juries of any right to apportion blame 
or say anything which may affect or involve 
civil liability. If this be so, then we think 
there are strong reasons for having in the 
coroner's chair men of medical knowledge. 
The careless doctor or surgeon, or the 
wilful murderer who goes coolly to the 
inquest, may escape the vigilance of a 
lawyer who knows nothing medical unless 
he is informed and instructed by medical 
witnesses. An experienced doctor would be 
well able to see through such a witness. 
Somebody has suggested that coroners 
should be appointed in pairs—one a lawyer, 
one a doctor. It might be well for the 
L. C. ©. to consider that suggestion :—The 
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SIND JUDICIAL COMMIS- 
SIONER’S COURT 
First Civil Appeal No. 56 of 1932 
November 11, 1936 
RUPOHAND AND Haveriwata, A.J. Cs. 
SHAMDAS GOBINDRAM—Appgiiant 
VETSUS 
Musammat SAVITRIBAL AND OTHERS— 
RESPONDENTS 

Transfer of Property Act (IV of 1882), ss. 130, 21,3 
—Insurance—Life policy — Conditional assignment, 
validity of-—Policy, if actionable claim—Mode of 
assignment —Assignment in favour of wife—Presump- 
“tion of benami, if arises — Absolute interest, 

if created — Intention — Married Women's Pro- 
perty Act (III of 1874), s.6—Applicability of—Mere 
use of words ‘payable to assured or his wife’ whether 
creates statutory trust — Hindu Law — Partition — 
Mother's share—Insurance money received by mother 
— Whether to be deducted on partition between 
sons. 

It is within the competence of an assured to make 
& conditional assignment of the policies taken out 

by him whether such policy was anordinsry life 
policy or an endowment policy providing therein that 
in the event of the death of the assignee the benefits 
of the policy would revert to him, and the assignee 
alone is entitled to receive the sum assured inthe 
case of the death of the insured before the day 
named. [p. 226, col. 2.] 

The right to recover the insurance money on the 
death of an assured person is an actionable claim. 
A life policy maybe validly assigned by an instru- 
ment in writing signed by the transferor. Itis im- 
material if such instrument ig written on a separate 
paper or is endorsed on the policy itself. An action- 
able claim includes any beneficial interest whether 
such interest is existent, accruing, conditional or 
contingent, This definition is wide enough to include 
the transfer, bothof ordinary and endowment policies 
which is conditional on the assignee surviving the 
assured. Althoughan endowment policy createsa 
contingent interest, it can be assigned under s. 130 
read with s. 21, Transfer of Property Act. Mulraj 
Khatan v. Vishwanath (1), relied on. Dinbat Hor- 
masji v. BamanshaJamasji (2), distinguished and 
doubted. . |p. 227, col. 1.] 

In Indis there is no warrant for holding that 
the assignee if she bea wife orchild of theassured, 
she or he is a mere nominee of the assured to receive 
the money on his death or that she or heis a mere 
benamidar for the assured. Where a mother is given 
a share at a partition which takes place between her 
sons, her stridkan must be deducted from the share 
allotted toher. [p. 229, col.1].] . 

Where, therefore, the assured having three wives 
and children from each ofthem, assigns two policies to 
the sonby thefirst wifeand the other two policies to 
his third wife, the first two wives having died after 
assignment of the policies tothem, the mere fact 


that the son by the second wife was excluded from | 


assignment will not change the nature of the absolute 
gift created by the assignment and the insurance 
money cannot be treatedtobe for the benefit of the 
heirs of the assured. i : 

In order to attract the applicability of s. 6, Married 
Women’s Property Act, the policy must be expressed. 
to be for the benefit of the insured’s wife or his 
children and money should be made payable to the 
Official Trustee. Until these two conditions are ful- 
filled, there can be no statutory trust in favour of the 
wife. Merely the words “payable to the assured or 
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his wife” would not contemplate a trust infavour of 
the wife, because these words would not confer an 
absolute estate or would not create a trust in favour 

of the wife. Soin order to create a valid statutory 
trust under the Married Women’s Property Act ib 
must beclearly shown that the policy effected was 
for the benefit of the wife and ‘the children and the 
moneys payable to the Official Trustee, and the reason 
for this is that as no express provision was made in 
the policy for the payment of the moneys to the 
Official Trustee theinsured at, any time could revoke 
the policy with or without the consentofhis wife as 
the case may be, but in the case of a statutory trust 
he would have noright to revoke it because the 
moneys would be payable to the Official Trustee. 

Abhiramavallit v Official Trustees, Madras (10), dis- 
sented from. [p. 232, col 1] | , 

Where life policies are assigned to the wife the 
insurance monsy isa gift to her from her husband 
and as such forms part of her'stridhan. If this money 
exceeds her share in the estate, she can get nothing 
more. Ifit falls short ofher share sheis entitled to 
the balance. [p. 229, cols. 1 &2.] 

On partition of the family property by the sons 
after their father's death, the mother is entitled to 
share equal to that ofason. Jadoonath Dey Sircar y. 
Brojonath Dey Sircar (12) and Jairam Nathu v. 
Nathu Shamji (13), relied on. [p. 234, col IJ | 

Whether there was a gift or notor the assignee 
takes an absolute interest or not, depends upon the 
facts of each case. It depends upon the circumstances, 
conduct of the parties and intention, of the insured. | 
[p. 233, col. 2] 


Mr- Srikishendas H. Lulla, for the Appel- 
lant. 

Messrs. Dipchand Chandumal and Pahla)- 
singh B. Advani, for Respondents Nos. l 
and 2, respectively. 


Rupchand, A. J. G.—This appeal 
arises out of a suit field by the plain- 
tiff-appellant for partition of the prop- 
erty left by his father Gobindram who 
died on June 15, 1928. Gobindram married 
thrice. From his first wife he had a son 
and two daughters and they are defendants 
Nos. 1, 3 and 4. From his second wite he 
had likewise a son and a daughter, and they 
‘are. the plaintiff and defendant No. v. 
From his third wife who is defendant No. 2, 
he had a daughter who is defendant No.6. 
The suit was filed within a few months of 
his death and at that time all the parties 
to the suit, except defendant No. 2, were 
minors, defendant No. 2 being about 
18 years old. The main dispute between 
the parties and which alone has survived, 
is im respect-of life insurance policies of 
the deceased. Two of the policies are of 
the Sun Life Assurance Co. of Canada and 
are endowment policies. The first is dated 
April 18,1918, and is for Rs. 2,000; the 
second is dated May 17, 1922, and is for 
Rs. 5,000. This second policy was surren- 


dered in 1927 anda new paid-up policy of 


Rs. 875 only dated February 4, 1927, was 
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issued by the company in its place. The 
Temaining three policies are of the Oriental 
Government Security Life Assurance Co, 
Ltd. The first of these policies is an 
ordinary life policy for Rs. 10,000 and is 
dated February 16,1927. The second and 
third policies are not on the record; they 
are also said to be ordinary life policies, 
both dated February 17, 1926. The opera- 
tive part of the first policy of the Sun Life 
Assurance Co. is this: 

“This Company hereby assures the life of Gobind- 
Tam........ in the sum of Rs. 2,000.... ... which 
shall be payable to the assared on January 1, 1938, 
or should the assured dio before that date then 


to his wife Lachmibai........or in the event of her 


death, then to the executors, administrators or 
assigns of the assured... ..” 


Lachmibai was the name of the first 
wife of Gobindram. On her death, Gobind- 
ram duly assigned that policy to his 
Second wife Kalawanti. The assignment 
is dated June 11, 1920. On the death of 
Kalawanti, Gobindram again assigned this 
policy in favour of his third wife Savitribai, 
that is to say, in favour of defendant No. 2. 
The assignment in favour of defendant No. 2 
is in these terms: 


policy... ..... to my present wife Savitribai......... 
provided, however, that shouldthe said Savitribai 
predecease me before the policy matures, I declare 


that the said policy shall revert to me and 
form part of my estate.” 


The second policy of this company which 
was in like terms and had been eventually 
assigned to defendant No. 2 was as said 
above surrendered by both Gobindram and 
defendant No. 2 anda paid up policy for 
Rs. 875 issued to them... The operative part 
of the policies issued by the other company 
is somewhat different. It reads: 

“Now the policy witnesseth that in consideration 
of the premiums...... ...tH&rcompany will upon 
be subject and ‘liable to pay the 
amount thereof but without’ interest to the person 


or persons mentioned in the said schedule as 
entitled thereto.” 


In the schedule the persons to whom the 
amount is payable are described thus: 

“The proposer’s assigns or his proving executors 
or administrators or other L., Rs. who shall 
take out representation from any British Court, to 
his estate or limited to the moneys payable under 


this policy.” 

The first of these policies was taken out 
by Gobindram after his marriage with de- 
fendant No. 2 and was assigned to her on 
March 1, 1928. Just about this time she 
had attained majority. The assignment is 
in the usual form and reserves two rights 
to the assured: firstly, to receive in cash or 
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apply in reduction of premia any bonuses 
whicn may be declared on the policy, and 
secondly, on defendant No. 2 predeceasing 
him. to have all the benefits of the policy 
which was to revert to him as if the assign- 
ment had not been made. The other two 
policies were assigned to defendant No. 1 
probably in the same terms. Defendants 
Nos. | and 2 have each claimed the full 
benefits of the policies assigned in their 
favour, while it is contended on behalf of 
the plaintiff that the assignments amounted 
to nothing more than a mere nomination , 
of the persons who were to receive the 
amounts due upon the policies. and who 
had to-aecount for the same to all the 
heirs of the deceased in the same manner 
as any other part of the estate of the 
deceased. It is further contended on behalf 
of the plaintiff that in any caseso far as 
defendant No. 2 is concerned, the money 
due on the policies assigned to her should 
be treated as her stridhan property and 
should be taken into account in allowing 
her a share in the property of the deceased 
Gobindram. 

The learned Judge below has negatived 
both these conteritions. He has held that 
the amounts payable under the policies are 
not the property of Gobindram but are 
the property of the respective assignees of 
the policies, and that defendant No. 2 is 
entitled to one-third share in the property 
left by the deceased in addition to the 
amounts payable to her under the policies. 
Now, with regard to the first contention of 
the plaintiff we think it has been rightly 
disallowed. It was within the competence 
of Gobindram to make a conditional as- 
signment of each of the policies taken out 
by him whether such policy was an 
ordinary life policy or an endowment 
policy providing therein that in the event 
of the death of the assignee the benefits of | 
the policy would revert to him, and the 
assignee alone is entitled te receive the 
sum assured in the case of the death of the 
insured before the duy named: Porter on 
Laws of Insurance, Edn. 8, p. 319. Such 
conditional assignments are made almost 
every day and their validity appears not 
e have been challenged in any Court of 
aw. 

The right to recover the insurance money 
on the death of an assured person is an 
actionable claim; and s. 130, Transfer of 
Property Act, provides forthe transfer of 
all actionable claims. The only exception 


. made.in that section with regard to transfer 


of insurance policies is in respect of claims 
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arising out of. fire or marine policies which 
may only be assigned on fulfilment of the 
conditions specified in s. 135 ofthat Act. 
It would follow that a life policy may be 
validiy assigned by an instrument in writ- 
ing signed by the transferor. It is im- 
material if such instrument is written on a 
separate paper or is endorsed on the policy 
itself. Ifany authority is required on the 
point, it is to be found in the ruling of their 
Lordships of the Privy Council ia Mulraj 
Khatan v. Vishwanath (1). In that case 
there was a dispute between the assignee 
in writing of a life policy and a creditor 
who claimed a charge upon the amount 
due under the policy on the ground that 
the policy had been deposited with him 
by way of security prior to the date of 
the assignment. It was admitted before 
their Lordships that the right to the moneys 
due under the policy was an actionable 
claim and it was held in view of the pro- 
‘visions of s. 131, the transfer by way of a 
charge not being in writing was of no 
effect against the assignee of the policy 
‘who acquired an absolute right to the money. 
On this ground the decree of the High 
Court was reversed. 

An actionable claim is defined ins. 3, 
Transfer of Property Act; and inter alia 
includes any beneficial interest whether such 
interest‘ is existerit, accruing, conditional 
or-contingent. This definition is wide enough 
to include the transfer both of ordinary 
and endowment policies which is conditional 
on the assignee surviving the assured. 
The learned Advocate for the plaintiff has 
invited our attention to Dinbai Hormasji 
v. Bamansha Jamasji (2) and on the 
strength of that ruling he has contended 
that an endowment policy does not fall with- 
inthe purview of s. 6, Married Women's 
Property Act (1874) as amended in 1923; 
and that a policy which is payable to the 
assured himself if he lives upto the age 
of 55 and if he does not, then to his wife 
does not create a valid trust in her favour. 
But in the first place, that ruling has no- 
thing whatsoever to do with tne transfer 
of a policy by subsequent assignment in 
favour of a person whether such person 
be the wife of the assured or a stranger 
to him. And in the second place, it is 
with all respect doubtful it this ruling 
correctly states the law. 


(1) 37 B 198; 17 Ind. Cas, 627; 40 I A 24; (1912) M W 
N 1227; 12 M LT 652; 11 ALJ7; 24M LJ 60;17 O 
W N 209; 15 Bom, LR9; 17 O L J 162 (PO), 
- (2) A IR 1934 Bom.:296; 152 Ind. Cas. 168; 58 B 513; 
36 Bom. L R 608; 7 R B 130. l i 
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In Joakimidis’ Policy Trusts In re 
Ioakimidis v. Haricup (3) the money due 
under an endowment policy was made pay- 
able on the death of the assured or on 
his surviving 20 years from the date of 
the policy, and it was expressed to be for 
the benefit of his wife-if he died before the 
expiry of twenty years leaving her surviv- 
ing, otherwise for the benefit of himself 
or his estate. The assured died within 
20 years leaving his wife surviving it was 
held that it was a policy effected by the 
assured on his own life, within the meaning 
of s. ll of the English Married Women’s 
Property Act, 1882, and that in the event that 
had actually occurred a valid trust for the 
wife was created within that section. The 
attention of the learned Judges of the 
Bombay High Court appears not to have 
been drawn to the above ruling which is 
equally applicable to the corresponding 
section of the Married Women’s Property 
Act, passed by the Indian Legislature. 

An assignment of a policy of insurance 
subsequently made stands on a different 
footing from that of a policy providing as 
one of its terms at the time when it is issued 
that the amount payable thereunder shall be 
paid to the wife of the assured. In the 
latter case in the absence of any provision 
Gontained in that behalf in the Married 
Women's Property Act, a term contained in 
the policy itself that money shall be payable 
to the wife of the assured if she survives 
him, is, as between the executors and ad- 
ministrators, of the estate of the assured and 
the wife of no effect, This point is dealt 
with by Esher, M. R. in Cleaver v. Mutual 
Reserve Fund Life Association (4) at p. 152* 


thus: E 

“Apart from the statute, what would be the effect 
of making the money payable to the wife? It seems 
to me that as between the executors and the defend- 
ants it would have-no effect. She is no party to tho 
contract; and I do not think that the defendants 
could have any right to follow the money they were 
bound to pay and consider how the executors might 
apply it. It does not seem to me that, apart from 
the statute, such a policy would create any trust in 
favour of the wife. James Maybrick might have 
altered the destination of the money at any time, 
and might lave dealt with it by will or settlement. 
If he had done so, the defendants could not have 
interfered. I think that, apart from the statute, no 
interest would have passed to the wife by reason 
merely of her being named in the policy; and if the 
husband wished any such interest to pase to her, 
he must have left the money to her by will or 


(3) (1925) Ch, 403; 95 LJ Ch. 24; 1925 W O & Ins. 
Rep. 273; 133 L T 796, 69 8 J 662; 4 T LR 


86, 
: (4) (1892) 1 Q B 147; 61 L J Q B 128; 66 L T 220; 40 
W K230; 56 J P 180. 
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settled it upon her dtiring his life, otherwise it 


would have passed to his executors or adminis- 
trators.” 


“ But the same considerations do not apply 
to the subsequent transfer of a life policy. 
An attempt was made to draw a distinction 
between the ‘policies issued by thé two 
companies. In the policies issued by the 
first company the name cf the first wife 
appeared inthe body of the policy itself 
while in those issued by the second company 
the name of the first wife was mentioned in 
the schedule. But that fact makes no 
difference whatsoever. 1 Both policies were 
in the first instance made out in favour of 
the first wife. This was before. the amend- 
ment of the Indian Marfied’ Women's 
Property Act in 1923. Had the first wife 
been ‘alive and had she claimed the money, 
the contention raised on behalf of the 
plaintiff with regard to the effect of the 
policies of the second company might have 
required consideration. But the first wife 
is dead. Weare now concerned with the 
assignments subsequently made. There is, 
therefore, no occasion to discuss the effect of 
the Married Women's Properly Act on the 
claims of defendants Nos. 1 and 2. ‘These 
claims stand or fall on what is the true effect 
of the assignments made in their favour and 
not on the ‘provisions of the Married 
Women’s Property Act. It has been argued 
that asthe assignees are: (a) the.son from the 
second -wife and (b) the third wife of the 
assured;no presumption can arise that tke 
assignments were for the sole benefit df the 
assignees. ` The learned Advocate has invit- 
ed: our attention tothe following observations 
made by mein Abdul Nabi vy. Mazharali (5) 
at- p. 323*: ` oe ak 7 

“In Guran Ditta v. Ram Ditta (6) at p. 240 (of 55 I A) 
it is said: - ae 
--The general principle-of equity applicable both 
in this country and in India, is thatin the case of 
& voluntary. conveyance of property by- a grantor; 
without any declaration of trust, there is a resulting 
trust .in favour of the grantor, unless it-can be 
proved that an actual gift wae intended. An excep- 
tion has, however, been made in English Law, anda 
gift to a wife is presumed where money belonging 
tothe husband is deposited ata Bank in thename 
ofa, wife, or wherea deposit is made in the joint 
names of both husband and wife. Thie exception has 
not been admitted in Indian Law under the different 
conditions: which attach to family: life and where 
‘the social relationships are of.an essentially differ- 
ent character. The principle to be applied -has 

. (5) A IR 1930 Sind 318; 125 Ind. Cas. 33;25 SLR 
39; Ind. Ral. 1930) Sind 145: BSP EG Bs * cee 3 

(6) A I R1928 P O 172; 109 Ind. Cas. 723; 55 I A 235; 

55 C 944; 32 OW N 817; 29 P L R 429; 28 L W 66; 
A8 CLJ 119; 5 O W N 668;I LT 40Lah. 144; 30 
hom L R 1384; 55 M L J 65l; (1928) M W N 917 
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been stated in Kerwick v. Kerwick (7) at p. 278 (of 
47 I A). The general rule and principle of the 
Indian Law as to the resulting trusts differs- but 


little, if at all, from the general rule of English 
Law upon the same subject; but in their Lordships’ 


view it has been established ...that owing to the. 


widespread and persistent practice which - prevails 
amongst the natives of India, whether Muhammadan 
or Hindu, for owners of property to make grants and 
transfers of it benami for no obvious reason or 
apparent purpose, without the slightest intention of 
vesting in the donee any beneficial interest iw the 
property granted or transferred, as well as the 
usages which these natives have adopted and which 
‘have been protected by statutes, no exception has 
ever been engrafted on thé general law of India 


negativing the presumption of the resultant trust 
in favour of the person providing the purchase 


money, such as has, by the Oourts of Chancery in 
the exercise of their equitable jurisdiction, been 
engrafted onthe corresponding law in England in 


those cases where a husband or father pays the 


money, and the purchass is taken in the name of a 
wife’or child. In such a case there is, under the 
general law in India, no presumption of an intended 
advancement as there is in England. 

. These observations equally apply to the discharge 
of the kundi in question by Karimdino and no pre- 
sumpticn can arise of on intended advancement in 
favour of his son.” 


- Butthe abcve observations have no ap- 
plication to tke assignments of life policies 
and: for several reasons. The issue of 
polisies and assignments thereof were 
formerly unknown in India, and it cannot 
be ‘said that a widespread and persistent 
practice prevails amongst the natives of 
India-to make benami transfers of policies. 
Nor such assignments are made for no 
obvious reason or apparent purpose. There 
is no- warrant fer holding that in such 
matters the law-in India differs from that in 
England, or for holding that in ‘India the 
assignee ifshe bea wife or child of the 
assured, she or he is a mere nominee of the 
assured to receive the money on his death or 
that she orhe is a mere benamiday for the 
assured. _ > f = 
-` If -there was any doubt upon that point, 
it has been amply removed by the amend- 
ment of s. 6, Married Women's Property Act, 
which enables the assured’.to confer the 
benefits of a policy upon his wife alone, or 
upon any one of his children alone, or upon 
his wife and all his children or some of them 
at his sweet will by so providing in the 
policy itself. Ifhe can do that, at the time 
of obtaining the policy, there is no reason 
why he may not do the same by assigning 
the policy after it has been issued.’ In a case 
like the present where the wife mentioned 
in the policy died after the issue of the 


`(T) A I R 1921 P O 56; 57 Ind. Cas, £34; 48 C 260; 
47 T A 275; 10 L BR 335; (1920) M W N 738: 39M Ld 
296; 28 M'L T 194; 520 LJ 490;,2 UP L RCP ©) 153; 
13 L W 455; 23 Bom. L R 730 (P O}. _ 
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Policies the assignor could only confer the 
enefit of the policies on his second wife and 
On her death on his third wife or on any one 
of his sons whom he wished to benefit either 
by making ihe necessary assignment which 
is the ordinary course adopted in such 
or perhaps by surrendering the 
original policy, and getting a new one made 
outeach time. The adoption of the latter 
course bristles with difficulties and is 
expensive and no Oourt of equity would 
insist upon such a course being adopted. 
There is also no reason why a transfer by 
assignment to wife or child of the assured 
should have a different effect from an 
assignment of a policy toa stranger; and 
why in the former case the money paid 
by the insurance company should form 
part of the estate of the deceased and be 
attachable by his creditors and not in the 
latter case. 

Í am also not prepared to hold that under 
the circumstances of this case no presump- 
tion can arise that the assured did not 
intend to benefit the assignees. He had a 
young wife and had young children from 
different wives. It appears that he wanted 
to avoid disputes between them, and perhaps 
with that object in view he assigned two 
policies to his son from his first wife and 
the other policies to his third wife. Had he 
lived longer he would probably have made 
a similar provision for his son from the 
second wife. It is rather unfortunate that 
he did not do so. But that is no reason for 
not applying the law. The learned Judge 
has very rightly disbelieved the oral evi- 
dence as to the expressed intentions of the 
assured with regard to the object with 
which he is alleged to have assigned the 
policies. For these reasons, I would uphold 
the decision of the learned Judge below on 
this point although on somewhat different 
reasons than those given by him. With 
regard tothe second point, again there is 
no dispute that where a mother is given a 
share at a partition which takes place 
between her sons, her stridhan must be 
deducted from the share allotted to her: 
Mulla’s Hindu Law, s. 316. The learned 
Judge below has as a matter of fact deducted 
the value of the ornaments in the possession 


of defendant No. 2. But-he has not treated: 


as stridhan the insurance money which 
defendant No. 2 has received or is to receive 
on the strength of the assignments made in 
her favour. There is no reason why this 
should not be done. The insurance money 
isa giftto her from her husband and as 
such forms: part of ‘her stridhan. If this. 
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money exceeds her share in the estate, she 
can get nothing more. If it falls short of her 
share she is entitled to the balance. To that 
extent I would vary the decree of the trial 
Court. 

The -result of this finding is that as the 
estate which is to be divided between the 
sons after providing for the maintenance 
and marriage expenses of the daughters 
will now be more than that found by the 
learned Judge to be the subject-matter of 
partition, there is no occasion for reducing 
the amount fixed for the maintenance 
and marriage expenses of the daughters. 
I would, therefore, alter the preliminary 
decree passed by the learned Judge below 
to the extent referred to above, that is 
to say, order that the money received or 
to be received by defendant No. 2 should be 
taken into account in determining her 
share in the estate of the deceased, and 
that in the event of the said money being 
in excess of her share allowing her no- 
thing more by way of her share on partition 
but this will not affect Rs. 800 ordered to 
be paid to her under the judgment of the 
As the appellant has suc- 
ceeded only in part, I would make no 
order as to costs of this appeal. The order 
of costs of the lower Court will stand. 

Haveliwala, A. J. O.—This appeal 
arises out of a suit filed by a minor, Sham- 
das Gobindram, through his next friend, 
his maternal uncle Kishindas Oodhavdas 
for partition of the estate left by his father 
Gobindram. Gobindram had married 3 
times during his life. He left by his first 
wife one son Kishindas and two daughters 
Radhabai and Mainabai, defendant No. 3 
and 4; by his second wife, the plaintiff 
Shamdas and one daughter Sitabai, defen- 
dant No. 5, and his third wife Savitribai, 
defendant No. 2 who survived him, and 
who has a daughter Lajobai, defendant 
No. 6, Gobindram was doing motor busi- 
ness at Delhi and also taking Royal Mail 
Postal contracts during his limetime. He 
died in 1928 at Delhi leaving properties 
mentioned in the suit, viz., a house, a plot 
‘of land, cash and ornaments, outstandings 
of a shop at Delhi, business of the Royal 
Mail Contract of Post-office, various life 
policies effected on his life and dividend 
funds from the Provident Funds Society. 
It is claimed that the immovable property 
left by Gobindram is ancestral property, 


` The plaintiff and defendant No. 1 (2 sons) 


would be entitled to half share each and 
defendant No. 2 Savitribai would be entitl- 
ed to maintenance subject to the claim of 
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the minor daughters, defendant Nos. 3 
to 6. Paena 

The contention of Savitribai and her 
daughter defendant No. 6 is that the plain- 
tiff is not entitled to half the share but 
1-3 share in the estate proved to be of 
Gobindram, that the policies mentioned in 
the plaint are the exclusive properties of 
defendants Nos. 1 and 2, that the said 
policies were assigned to them and not 
intended to be distributed among all the 
heirs of the deceased. The learned Sub- 
ordinate Judge has passed a preliminary 
decree upholding the contention of defen- 
dant No.2. The main contention before 
us is asto the amount ofthe life policies 
in the hands of the assignees. Kishindas 
“and Savitribai. The question is whether 
the amounts of the policies are the ex- 
clusive properties of Kishindas and Savi- 
tribai or whether they form part of the 
estate of Gobindram divisible among the 
heirs. te 

Now, Gobindram during his lifetime 
had effected 5 policies, two of which are 
(1) An Insurance Policy No. 195081 of the 
Oriental Government Security Life Assur- 
ance Co. Lid, worth Rs. 5,000, (2) Insur- 
ance Policy No. 198080 of Oriental Govern- 
ment Security Life Assurance Co, Ltd., 
worth Rs. 5,000. He assigned each of his 
policies to his son defendant No. 1 Kishin- 
das. So far as these policies are concerned, 
Mr. Dipchand appearing for Kishindas has 
submitted that his client was willing to 
hand over the amounts of the policies for 
the benefit of the estate, if the Court so 
held that the amounts belonged to the 
estate of the deceased Gobindram. There- 
fore, the real contest is with regard to the 
3 policies that are assigned to Savitribai, 
Mr. Pahlajsing, on her behalf, maintains 
that the amounts of the 3 policies, namely 
Rs. 12,875 odd are the exclusive property 
of Savitribai as these policies were assign- 
ed to her by Gobindram. Policy No. 306598 
of the Sun Life Assurance Oo., for Rs. 2,000 
dated April 18, 1918, effected by Gobind- 
ram, was an endowment policy. The com- 
pany inter alia agreed that. Rs. 2,000 
would be paid to the assured Gobindram 
on January 1, 1938, and should he die be- 
fore that date, to his first wife Lachmibai. 
Lachmibai having died then he assigned 
the same to his second wife and his second 
wife having died he assigned the same 
policy on the same terms on April 21, 1925, 
to his third wife Savitribai. Then another 
policy No. 561059 of the Sun Life Assur- 
ance Co, which was for Rs. 5,000 and was 
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also an endowment policy, he assigned in 
favoar of his second wife on November 23, 
1923. Kalavanti predeceased Gobindram, 
the said policy was assigned to Bavitribai 
on April 2], 1925, and the said policy was 
converted into a paid-up policy No. 770854, 
the surrender value of which is Rs. 875. 
Another policy No. 209847 of the Oriental 
Life Assurance Co. for Rs. 10,000, was 
effected by Gobindram on February 16, 
1927, and assigned to Savitribai on 
March 1, 1928. It was an endowment 
policy payable on death of Gobindram. It 
may be noted that on all these policies 
the endorsements “assigned in favour of 
Savitribai” appear in the handwriting of 
Gobindram. The question, therefore, is 
whether this assignment which Gobindram 
has made is absolute or conditional and 
valid according to law as against the heirs 
of Gobindram. 

Itis contended by Mr. Lulla for the plain- 
tiff that the assignment is not absolute but 
condilional and that being so, the mere 
endorsement on the policy does not confer 
an absolute interest in the moneys to the 
assignees but that the assignees receive 
the amounts for the benefit of the heirs of 
Gobindram. It is no doubt true that no 
title to the policy can be confirmed by 
simply mentioning a certain person on nee 

he 
nominee in order tO be entitled to the 
policy money must show that he was con- 
stituted a cestui que trust and the assured 
Unless he shows that he 
was so constituted, he would have no 
right to call upon the Insurance Company 
to pay the same to him. Reliance was 
placed by Mr. Lulla on a case reported in 
Engelbach's Estate; Re Tibbetts v. HEngelbach 
(8), where it was held: 

“An endowment policy taken out by a person in 
his own name for the benefit of his daughter to 
mature on her attaining the specified age, creates 
no legal estate in the daughter, and she cannot 
sue on a contract, nor does the assured thereby 
constitute himself a trustee for his daughter of 
the policy and of the moneys payable thereunder. 
If, therefore, the assured dies before the’ policy 
matures, the policy moneys belong not to the 


daughter but to the estate of the assured, and must 
be paid to his executors.” 


On reading the case it appears that the 
policy money of £3,000 was expressed to 
be payable to the testator’s daughter (there- 
in called “the nominee”), her executors, ad- 
ministrators, or assigns if she should sur- 
vive February 3, 1923, and if she should 
not survive that date, all the premiums 


(8) (1924) 2 Oh. 348; 93 L J Oh. 616; 130 L T 401; 
68 S J 208; (1924) W O & Ins, Rep. 264. 
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which shduld have been paid were to be 
paid without interest to'the testator, his 
executors, administrators, or assigns. It 
does not appear that this policy was as- 
signed in favour of his daughter. In that 
case it was argued that as the moneys 
.were expressly made payable to the dau- 
ghier it was plainly an advancement by the 
testator for the benefit of his daughter 
and so the policy belonged to her if she 
survived but the Court in that case held 
that there was no privity of contract be- 
tween her and the company: though the 
money was expressly payable to her for her 
benefit she could not sue the company for 
the refund of the money. [t was also 
argued that the assured was the trustee 
for her and that he had effected the policy 
for his daughter's benefit. That conten- 
tion also was not favoured by the learned 
Judges inthe case and they held that the 
moneys formed part not of the estate of 
the daughter but of the assured. The case 
_ was not a case of assignment pure and sim- 
ple. Another case relied upon was in Sankar 
Voie v. Umabai (9). In that case 
also: * 

“A policy of insurance effected by the assured 
upon his own life was expressed to be for the 
benefit of his wife. Subsequently upon the death 
of the assured his judgment-creditors having 
attached the policy, his widow applied to raise 
the attachment, Her application being rejected, 
she filed a suit for a declaration that the policy 
was not liable to attachment in execution of the 
defendants’ decree. It was held that the policy 
was a contract between the deceased and the 
Insurance Company expressed to be for the bene- 
fit of the wife of the assured whereby the com- 
pany promised on proof of the death of the 
assured to pay the policy monies to the trustee or 
trustees who might be appointed by the assured 
by separate writing,-and in default of trustees to 
the beneficiary (that is, the widow of the assured) 
and if the beneficiary be dead to the assured’s 
heirs, executors, administrators, or assigns. Unless 
and until the appointment of „trustees on behalf 
of the wife, it was in the power of the assured at 
any time to put an end to the contract by ceasing 
to pay the premia or otherwise to defeat the ex- 
Laer: of his wife by assigning the policy to a 
TéaIbor, 


The reasoning of the case shows that 
there was no complete assignment in that 
case. That being so, the Court held that 
the attachment could not be raised as 
there was no complete trust in her favour 
and the policy was not assigned as pro- 
vided under s. 130, Transfer of Property 
Act. . Another case relied upon by Mr. 
Lulla is in Dinbai Hormasji v. Bamansha 
Jamasyji (2). This was a case of an endow- 
ment policy and the question in the case 


‘ono 37 B 471; 19 Ind. Cas. 736; 15 Bom. L R 
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was whether a statutory trust was created 
within the meaning of s. 6, Married 
Women's Property Act. It was observed 
by the learned Judges that s.6, Married 
Women's Property Act, 1874, contemplated 
a policy of insurance which was for the 
benefit of the wife or wife and children of 
the insured. It was held in that case the 
endowment policy was for the benefit of 
the insured himself inasmuch as it would 
have been payable to himself if he had 
attained the age of 55 and therefore, was 
liable to attachment and payment to his 
creditors. A close reading of the case 
shows that the only point the learned 
Judges considered in the case was whe- 
ther statutory trust was created within the 
meaning of s. 6, Married Women’s Property 
Act. Baker, J. observed that the policy 
contemplated, was for the benefit of the 
assured himself. If he had attained the 
age of 55 the policy would have been 
payable to him and then it would have 
undoubtedly formed partof his estate and 
till that period his wife would have had 
no interest and so there was no trust 
whereas the person whom, 8.6, Married 
Women's Property Act, contemplates as 
receiver of the policy money is Official 
Trustee. He further observed that if the 
insured had not died before attaining the 
age of 55, payment could not have been 
possibly made to the Official Trastee. 
Mr. Justice Divatia seems to have ob- 


served : 
“Tryst that is to be created, must be a trust 


which is not conditional upon some event hap- 
pening, but which must come into operation just 
at the time when it was created by the policy being 
made payable to either wife or the wife and 
children, Here, if the assured had survived the 
age 55, the amount of the policy would have been 
payable to him alone, even though the wife is 
shown to be the beneficiary. This shows that no 
trust is created withinthe meaning of 3.6, Married 
Women's Property Act.” 

So the learned Judge held that the insur- 
ance money formed part of the estate of 
the insured. Therefore the question to 
be considered in such cases is whether 
the policy is assigned or made payable to 
the assignee. Ifthe assignment 1s com- 
plete then the assignee takes the money 
as the company recognizes the right of the 
assignee for the payment of the money. 
It is urged by Mr. Pahlajsing for Savitribai 
that the assignment on the face of the 
policy being in her favour has created a 
statutory trust in her favour within the 
meaning ofs. 6, Married Women's Pro- 
perty Act, and reliance 18 placed on a 
casein Abhiramavalli v. Oficial Trustees, 
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Madras (10). In that case the life assurance 
policy in the column headed “To whom 
payable” contained the following words 
viz., “The assured or his wife if he pre- 
deceased her.” It was held that: .° 

“The said words express on the face of the 
‘policy that the same isfor the benefit of his wife, 
‘and as such, it enures and is deemed to be a 
.trust for the benefit ofthe wife, within the meaning 
of s.6, Married Women’s Property Act (ITI of 1874).” 

Now s. 6, Married Women’s Property Act, 
reads as under: 


“A policy of insurance effected by any married 
man on his own life, and expressed on the face of 
it to beforthe benefit of -his wife, or of his wife 
and children, orany of them, shall ensare and be 
deemed to bea trust for the benefit or his wife, or of 
his wife and children, or any of them according to 
the interest so expressed, and shall not, so long as any 
.object of the trust remains be subject to the control 
of the husband, or to his creditors, or form part of 
his estate. When the sum secured by the policy 
becomes payable it shall unless special trustees are 
duly appointed to receive andhold the same to be 
‘paid to the Official ‘Trustee of the Presidency in which 
the office at which the insurance was effected is 
situate, and shall be received and held by him upon 
the trusts expressed inthe policy, or such of them as 
are then existing.” 


In order to attract the applicability of 
s.6, Married Women's Property Act, the 
policy must be expressed to be for the 
-benefit ofthe insured’s wife or his children 
and money should be made payable to the 
Official Trustee. Until these two conditions 
are fulfilled, there can be no statutory trust 
in favour of the wife. Merely the words 
“payable tothe assured or his wife” would 
not; in my opinien, contemplate a trust 
in favour of the wife, because as ‘I have 
discussed above these words would- not 
confer an absolute estate or would not 
create a trustin favour of the wife. So 
in order to create a valid statutory trust 
under the Married Women’s Property Act 
it must be clearly shown that the policy 
effected was for the benefit of the wife 
and the children andthe moneys payable 
to the Official Trustee, and the reason for 
this isthat as no express provision was 
made inthe policy for the payment of 
the moneys to the Official Trustee the in- 
sured at any time could revokethe policy 
with or without the consent of hbis wife 
as the case may be but in the case ofa 
statutory trust he would have no right to 
revoke it because the moneys would be 
payable to the Official Trustee: Abhirama- 
valli v: Official Trustees, Madras (10) is the 
case of a Single Judge and with due 
respect to the learned Judge, my view is 
that the mere mention on the. policy 
.,(10) 55 M 171; 141 Ind. Cas. 680; A I R1932 Mad 


aa 62 M LJ 111; 35 L W 338; Ind. Rul. (1933) Mad 
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‘payable to A and her child#fen” would 
not ereate a statutory trust within - the 
meaning of s. 6. For these reasons I 
am of opinion that there was no statutory 
trust . in favour- of Savitribai of the 
policies assigned in her favour by Gobind- 
ram. 
Then it was contended by Mr. 
sing that a contingent interest can he 
ereated in favour ofa person and acondi- 
tional assignment is valid under s. 130, 
Transfer of Properiy Act. Now it is true 
that an assured can make an. absolute 
assignment orhe may give a limited 
interest or he may impose a condition 
precedent to be fulfilled before the assignee 
can take apn interest. A policy of in- 


Pahlaj- 


surance no doubt is an actionable claim 


and the assignee is entitled to receive the 
amount within the provisions of ihe 
Transfer of Property Act. The life policy 
can be assigned by a mere endorsement 
onthe policy and by such endorsement 
the endorsee becomes entitled to the pay- 
ment. It was argued by Mr. Lulla that 
conditional assignment is not recognized ` 
and permissible.. Now an endowment 
policy is one by which an insurance com- 
pany undertakes topay or to make return 
of a special sum of money at the ter- 


‘mination of certain period during the: 


lifetime of the insured. No doubt by such 
-a policy a contingent interestis created and ° 
a-contingent interest is assignable under 
s. 130 read with s. 21, Transfer of Property 
Act. Section 21 says: 

_ “Where, ona transfer of property, an interest 
therein is created. for the benefit of a person to 
take effect only on the happening ofa specified 
uncertain event, or if a specified uncertain event 
shall not happen, such person thereby acquires a 
contingent interest inthe property, such interest, 
becomes a vested interest in the former 
case, on the happening of the event, in the 
latter, when the happening of the event becomes 
im possible,” 

.. It has been observed by Porter on Laws 
of Insurance at p. 319: : 

. “An endowment policy payable tothe assured or 
his assignees, if he should live a specified time, 
or, if he should die before that time, to his legal 
representatives, is assignable; and the assignees 
alone avould be entitled to receive the sum insured 
in Sea of the death of the insured before the date 
named”, 


Also under s. 126, Transfer of Property 
Act, it is permissible to create a contingent 
interest, that the donor and donee may agree 
that on the happening of any specified 
event which does not depend on the will of 
the donor,a gift shall be suspended or 
revoked; but a gift, which the parties agree 
shall be reyokablé wholly or in part, at 


- the ease from the -` 


1937 “ 


- the mere fill of the donor, is void wholly 


or in part, asthe case may he. On the 
authority of Dinbai Harmasji v. Bamansha 
Jamasyi (2) cited above Mr. Lulla has 
argued thatthe interest created in the 
endowment policy is conditional and not 
absolute, the moneys . would revert to the 
estate of the insured, but as I have said 
above the learned Judges considered 
point of view only 
whether statutory trust’ was created in 
favour of thé wife or not. They did not 
consider whether a contingent trustor a 
contingent gift apart from the Married 
Women’s Property Act could be created 


under s, 130 read with a. 21, Transfer of - 
Property Act, 
_ tingent gift could be 


Under s. 126 also a con- 
made of the charac- 
ter as mentioned here, that is to say, an 
endowment policy can be made effective 
and valid by proper assignment under the 
provisions of the ‘Transfer of Property 
Act. Ifthe Bombay case was to be taken 
asan authority, no trust could ever be 
created on an endowment policy. Therefore 


that ruling would not be applicable to the 


facts of the present case. In Yacoob 
Sahib v. Pacha Bibi, 38 Ind. Cas. 248 (11) 


. it was held: 


- is complete and effectual for the 


“Wherea gift of an incorporeal rightis subject 
to a condition, the condition is futile and the gift 
should be treated as absolute. 

An assignment of a life policy being a transfer of 
actionable claim the deed creating the transfer. 
transfer of the 
donor's rights: Kerwick v. Kerwick (7) at p. 270."* 


On the policy of Rs. 10,000 it was argued 


by Mr. Lulla that the policy was assigned 


* 
- 


to Savitribai. 
able” shows : 
“The Proposer'’s assigneesor his proving execu- 
tors or administrators or other legal representa- 
tives,” 
thereby showing that ihe moneys belonged 
to the estate of Gobindram-and in support 
of his contention cited observations of the 
Privy Council in Guran Ditta v. Ram Ditta 
(6) at p. 240 t: l 
“The general rule and principle of the Indian 
Law as to the resulting trusts differs’ but little, if 
at all, from the general rule of English Law, upon 
the same subject; but in their Lordships’ view it 
has been established that owing to the wide- 
spread and persistent practice which prevails 
amongst the natives of India, whether Muham- 
madan orHindu, for owners of property to make 
grants and transfers of it benami for no obvious 
reason or apparent purpose without the slightest 
intention, of vesting in the donee any beneficial 
interest in the property granted or transferred, 
as well asthe usages which these natives have 


The column “to whom pay- 


aay 38 Ind. Cas. 248; AI R 1917 Mad. 20;4 L W 
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adopted and which have been protected by 
statutes, no exception hase ever been engrafted on 
the general law of India negativing the presump- 
tion ofthe resultant trustin favour of the person 
providing the purchase money, such as has, by the 
Courts of Ohancery in the exercise of their 
equitable jurisdiction, been engrafted -on the 
corresponding law in England in those cases 
where a husbandor father pays the money, and 
the .purchase is taken in the name of a wife or 
child. In such a case there is, under the general 
law in India, no presumption of an intended 
advancement as there is in England.” 


He has argued that the remark in this 
column is clear indication that the moneys 
were payable not to the assignee but to 
the insured, because the “column” shows 
no gift was intended. Now whether there 
was a gift or not or the assignee takes an 
absolute interest or not, depends upon the 
facis of each case. It depends upon the 
circumstances, conduct of the parties and 
intention of the interest. From the facts 
of the present case, it is clear, that what 
Gobindram intended was to assign the life 
policies absolutely to his wife Savitribai, 
that he did so-first in favour of his first 
wife and on her death, ke assigned 2 
policies of Ra. 5,000 each to his gon 
Kishindas. He also assigned the remain- 
ing policies to his second wife Kalavanti 
and on her death assigned the same poli- 
cies to the third wife Savitribai. The 
plaintif was a mere baby on the death of 
his mother (second wife) and-though it is 
unfortunate that Gobindram did not make 
any provision for the plaintiff just as he 
has made for his first son Kishindas, it 
does not show that he did not assign the 
policies absolutely to Savitribai. Therefore 
the mere words in the column “made pay- 
able to the insured or his assigns or exe- 
cutors’ do not take away the absolute 
right created by the assignment in favour 
of Savitribal.. I am of opinion that an 
absolute assignment also was created in 
favour of Savitribai in the policies. Then, 
it was urged by Mr. Lulla that in the 
event of our holding that the policy 
moneys belonged to Savitribai, the amount 
would come to nearly Rs. 12,000 and 
Rs. 10,000 would go to Kishindas. and 
whatever would be left would bea trifle 
amount for the minor plaintiff and defend- 
ants Nos. 3 to 6 who are minors and daugh- 
ters of Gobindram whose maintenance 
and marriage expenses have gotto be pro- 
vided for.on the partition of the other 
estate. He contends that as Savitribai 
takes by gift sufficient portion of the 
estate of Gobindram she should not be 
allowed a share on partition. In Jodoonath 


a 
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Dey Sircar v. Brojonath Dey Sircar (12) 
it has been held: 

“On partition of the family property by the “sons 
after their father's death, the mother is entitled 
to share equal to that of a son. 

If she has before the partition received property 
from the father, either by gift or will, amounting 
to more than a son's share, she is entitled to 
nothing more on partition: if she has received 
less, she is entitled on partition to as much as 
will make that what she has received equal to a 


son's share.” - = 
Another case on the point is Jairam 


Nathu v. Nathu Shamji (13) where it has 


been held : l 
“In a suit for partition brought by a Hindu 


' against his father and brothers, the brothers are 
entitled to have set apart from the family prop- 
‘erty a sum sufficient to defray the expenses of 
ctive thread, betrothal and marriage 


: their prospe : 
l er acie, such sum to be calculated according 
‘to the extent of the family property. A father’s 


- wife is on such partition entitled to a share equal 


‘to that of a son but from her share must be 
- deducted the value of any stridhan received by 
`. her as a gift from her father-in-law or husband, 
- The’ children of a brother cn such partition are 
- not entitled to ‘any sum for the performance of 
their prospective thread, betrothal or marriage 


= ceremonies.” ok 
“This view point is not disputed by the 
other side. For these reasons, I concur 


= with the order proposed. 
N. Appeal partly allowed. 


(12) 12 B L R 385.. 
(13) 31 B 54; 8 Bom. L R 632. 


MADRAS HIGH COURT 
Second Civil Appeal No. 95 of 1931 
March 16, 1936 
VENKATARAMANA Rao, J. 
VAIKUNTAM PILLAI AND aNorTaER— 

APPELLANTS 
` VeTsSus 
AVUDIAPPA PILLAI AND OTAERS— 
RESPONDENTS. 

Hindu Law—Joint family—Manager — Partition 
—Liability to account — Position of manager, how 
far analogous to that of trustee— Past transaction, 
whether should be accounted for—Powers of manager 
— Remission to debtor—Bonea fides—Onus—Liabiltty 


for interest. 


In a suit for partition an account will have tobe . 


taken of the properties that are available for division 
as on the date of the suit or as onthe dateof any 
severance in statuseffected by a member of the family 
in accordance with law. The relationship between 
a manager and the members of the family is not that 
of mere agent and principal. His position is analogous 
to that of a trustee, but his obligations are not the 
same as those of a trustee. Heis not bound to keep 
accounts. ‘He has absolute control over the income 
and, therefore, he is not called upon to defend the 
propriety of his past dealings. But he is bound to 
account for all the family properties, movable or im- 
` movable which have been traced to his possession and 
- the members are entitled to look into the accounts to 


discover what the properties consisted of or what they . 
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consist of. It isopen-tothe other members to show 
that the manager had in his possession certain family 
properties and that he must account for their dis: 
appearance and that the items of expenditure said 
to have been incurred wag not incurred of not in: 
curredto the extent mentioned in the account or 
they were incurred for purposes other than the legiti- 
mate purpose of the family. Arumillt Perrazu v. 
Subbarayadu (1), relied on. ee 

The ordinary rule, no doubt, is that the members 
of an undivided Hindu family, when making a parti- 
tion are entitled, not to an account of past transac- 
tions, but to a division of the family property actually 
existing at the date of partition. Where, however 
one member of the family has been entirely ex- 
cluded from the enjoyment of the property, there 
might be good grounds for ordering an account ; but 
in the ordinary caseof joint enjoyment by the mem- 
bers of the whole property, or of enjoyment by differ- 
ent members of different portions of the property, 
the taking of an account would be most difficult and 
unsatisfactory. Konerrav v. Gurray (2), relied on. 

The managing member of a joint family is entitled 
to settle accounts with the debtors and in the course 
of the settlement he will have the right to make a 
reasonable reduction either towards interest or 
principal if the circumstances of the case should 
allow it. It isnot necessary that he should obtain 
the consent of the other members of the family or to 
do so only with their knowledge. He will have the 
right and discretion to make the remissions and if 
they were done bona fide, it ought not to be open to 
the other members to question them ; but he will have 
to satisfy that the remissions were made by himin 
the interest of the family having regard to the parti- 
cular circumstances of the case. Prima face the 
burden will be upon him and if he has given a satis- 
factory explanation ofthe same itis open to the 
other members to show that the remissions were not in 
the interest of the family and without consideration 
and not in the bona fide exercise of the discretion. 
In the matter of interest hecan only be called upon 
to account for such interest as he received on the 
debts. He will also be accountable for interest if 
he has re-invested the amounts, but he cannot be 
made accountable for not investing the same and 
realizing the interest. Damodardas Manekalal v, 
Utiaram Manekalal (3), followed. . 


S.C. A. against the decree of the Sub 


Judge, Ramnad, in A. S. No. 134 of 1928.. 


Mr. K. Rujah Iyer, for the Appellants. 

Mr. 4. S. Viswanatha Iyer, for the Res- 
pondents. . 

Judgment—This is a suit for partition 
and separate possession of the plaintifi’s 
j-12th share in the suit properties. 
Defendant No. 1 is the father of the plain- 
tiff, defendants Nos. 2 to 5 are the 
brothers of the plaintiff and also the sons 
of defendant No. 1. Defendant No. 6 is 
the brother of defendant No. 1, and de- 
fendant No. 7 is the son of defendant No..6. 
The claim was resisted by defendants 
Nos. 6 and 7 mostly on the ground .that 
there was a division in the family 18 years 
before the suit, and that the properties in 
Sch. 2 and some other plaint mentioned 
properties belonged to defendant No. 6 
solely as his self-acquisition. Both the-lower 
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m(Oourts concurrently found against the case 
«of defendant No. 6. They came to the 
conclusion that the parlies constituted a 
joint family on the date of the institution 
of:.the suit. It was also found that the 
properties comprised in Sch. 2 were also 
joint family properties. . They mainly con- 
sisted of outstandings which were advanced 
either out of the income from family lands 
or out of the family trade which was car- 
tied on by defendant No. 6. It was further 
found that defendant No. 6 was living 
separately from defendant No. 1's branch. 
ut the trade was carried on by defendant 
No. 9 assisted also sometimes by the elder 
son of defendant No. 1. Both the lower 
Courts accordingly decreed the claim of the 
plaintiff and directed division of the family 
properties and delivery of 1-12th share to 
the plaintiff. In second appeal on behalf of 
defendant No, 6 the main question argued 
was in regard to the direction for accounts 
given by both the Jower Courts in respect 
of the properties in Sch. 2 to the plaint. 
As aforesaid it mainly consisted of the out- 
standings of the business carried on by de- 
Pendant No. 6 on behalf of the joint family. 
The contention of Mr. Rajah Iyer is that 
the lower Courts have misdirected them- 
selves in the application of the principles 
of Hindu Law in the matter of accounting 
by the manager or members of the family 
who are in possession of the properties. In 
a suit for partition it is well settled that 
an account will have to be taken of the 
properties that are available for division 
as on the date of the suit or as on the date 
of any severance in status effected by a 
member of the family in accordance with 
law. The principle on which the liability 
of a member. to account is based is thus 
enunciated by the Privy Councilin Arumilla 
Perrazu v. Subbarayadu (1) at p. 663+: 

“In the absence of proof of direct misappropria- 
tion or fraudulent and improper conversion of the 
moneys to the personal use of the manager, he is 
liable to account for whut he received and not for 


what he ought to or might have received if the 
moneys had been profitably dealt with.” 


The relationship between a manager 
and the members of the family is not that 
of mere agent dnd principal. His position 
is analogous to that of a trustee, but his 
obligations are not the same as those of a 
trustee. He is not bound to keep accounts. 
He has absolute control over the income 

(1) 44 M656; 61 Ind. Cas. 690; A I R 1922 P O71; 
481 A280;12 ALJ 621, 340 L J56; 41ML J 38; 


23 Bom. L R 920; (1921) M W N 510,3 UPLR(PC 
po” 270; 260 WN1;3PLT1;30MLT 
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and; therefore, he is not called upon to 
defend the propriety of his past dealings. 
But he is bound to account for all the family 
properties, movable or immovable, which 
have been traced to his possession and the 
members are entitled to look into the ac- 
counts to discover what the properties 
consisted of or what they consist of. It ig 
open to the other members to show that 
the manager had in bis possession certain 
family properties and that he must ac- 
count for their disappearance and that 
the items of expenditure said to have been 
incurred were not incurred or not incurred | 
to the extent mentioned in the account or 
they were incurred for purposes other 
than the legitimate purpose of the family. 
These pleas are, therefore, available to 
the members when the manager is or 
ought to be directed to file an account of 
the properties existing on the date of the 
plaint or on the date of the severance. So 
far as the manager is concerned, these 
principles are well settled. But the ques- 
tion is when owing to differences in the’ 
family or for convenience of management, 
members of the family lived apart with- 
out a severance in status but still as mem- 
bers of a joint family entitled to parti- 
cipate in allthe income of the joint family 
properties, on what basis is the account to 
be directed. Of course every member 
brings into the hotchpot all the properties 
in possession. In such a case, in my 
opinion, the principles applicable to a 
manager in regard to the liability for 
accounting will equally apply. Melvill, J. 
in Konerrayv v. Gurrav (2) at p. 595*, thus 
expluined the footing on which an account 
should be taken: 

“The ordinary rule, no doubt, is that the mem- 
bers of an undivided Hindu family, when making 
a partition are entitled, not to an account of part 
transactions, but toa division of the family pro- 
perty actually existing at the date of partition 
1 sees Where one member of the family has 
been entirely. excluded from the enjoyment of 
the property, there might be good grounds for order- 
ing an account; but in the ordinary case of joint 
enjoymer:t by the members of the whole property, 
or of enjoyment by different members of different 
portions of the property, the taking of an account 
would be most difficult and unsatisfactory, and 
we are not aware of any case in which the Courts 
have ever ordered it. There seems to us to be 
nothing in the circumstances of the present case 
we would induce us to depart from the ordinary 
rule. 

In this case the fact is established as 
aforesaid that defendant No. 1's branch and 
defendant No. 6's branch have been in 


management of different portions of the 
(2) 5 B 589. 
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‘oint family properties at any rate 15 
a before the suit. Defendant No 6 
was carrying on a family trade or was in 
sole management of the properties in his 
possession, with the knowledge and consent 
of defendant No. 1’s brench. In so far as 
the corpus of the properties is traced to his 
possession he is bound to account and 
explain for its disappearance. Therefore, 
in respect of the items of the properties in 
Sch, 2 he is bound to account. 


Mr. Rajah Iyer complains that the 
direction given by the lower Courts 1s 
wrong for two reascns. Schedule 2 consists 
of 19 items and out of them Items Nos. :; 
3, 8,10, 12,14 to 17 and 19 were collected 
by defendant No. 6 after making certain 
remissions. The lower Court disallowed 
the said remissions and also directed him to 
account for interest on the said sums from 
the date of the collections. The ground 
alleged by the learned District Munsif is 
that defendant No. 6 had no right to make 
the remissions without the knowledge or 
consent or acquiescence of the other mem- 
bers of the family and that he 1s liable for 
interest on thé amounts he has received 
from the date of collection. So far as the 
question of remission is concerned, in my 
opinion, the principle enunciated by the 
lower Court is wrong. The managing 
member of a joint family 1s entitled to 
settle accounts with the debtors and in 
the course of the settlement he will have 
the right to make a reasonable -reduction 
either towards interest or principal if the 
circumstances of the case should allow it. 
It is not necessary that he should obtain 
the consent of the other members of the 
family or to do so only with _ their know- 
ledge. Therefore, defendant No. 6 though 
a junior member of the family was left in 
sole management of the trade along with 
defendant No. 1's branch. He will have the 
right and discretion to make the remis- 
sions and if they were done bona fide it 
ought not to be open to the other mem- 
bers to question them; but he will have 
to satisfy that the remissions were made 
to him in the interest of the family hav- 
ing regard to the particular circumstances 
of the case. . Prima facie the burden will 
be upon him and if -he has given a satis- 
factory explanation of the same, it is open 
to the other members to show that the 
remissions were not in the interest of the 
family and without consideration and not 
in the bona fidé exercise of the discretion. 
Sargant, O. J.in Damodardas Manekalal 
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v. Utiaram Manekalal (3) at p. 283* in 
dealing with a similar question observed: 
“As to the remissions of tenants and compro- 
mises of suits, although they show a loss to the 
family firm of a considerable sum between 1£20; 
and 1942 (Sambat), the defendants have failed to” 
give any proof that they were improper or un- 
called for. The circumstance that Damodar was 
not made a party to the suits, may have afforded 
the defendants an opportunity of taking a technical 
objection, but cannot by itself and without any 
other evidence afford sufficient reason for concluding 
that they were compromised without adequate 
cause or contrery to the interests of the family. 
As to the remissions to debtors, the Court below 
has considered they were satisfactorily explained , 
by the plaintiff......... ý 


In the matter of interest defendant No. 6 
can only be called upon to account for 
such interest as he received on the debts. 
He will also be accountable for interest if 
he has re-invested the amounts, but he 
cannot be made accountable for not invest- 
ing the same and realizing the interest. 
Therefore, the direction that he should be 
accountable with interest from ithe date- 
of the collection is not correct. I, there- 
fore direct, an account be taken of the 
said Items Nos. 2, 3, 8,10, 12, 14 to 17 and 
19 in the light of the above observations 
and remit the case back to the District 
Munsif's Court. In other respects tke 
decrees of the lower Courts are confirmed. 
As the appellanis have substantially failed, 
I direct them to pay the costs of the 
respondents, 

AD. 

(3) 16 B 271. 


*Page of 16 B, [Bd] 


Order accordingly. 


a NE 
é 


RANGOON HIGH COURT 
Criminal Revision Application No. 31-B of 
193 


7 
February 26, 1937 


SPARGO, J. 
LIM TWA KEE—Appticant 
VETSUS 


M. ISMAIL—Opprosite Party 

Burma Ferries Act (II of 1898)—Rules under, r. 4 
—‘Plying for hire’, meaning of—~Person crossing 
river with parcels once each way—Whether ‘plying 
for hire’. . 

It is necessary before a person can be said to be 
plying that he waits or attends at a certain place. 
for hire by anybody who chooses to employ him or 
requires his services. To crossthe river with par- 
cels once each way onthe arrival and departure of 
the trains at and from a place cannot be properly 
described as‘ plying for hire.” 

Cr. R. App. from an order of the Sub- 
Divisional Special Power Magistrate, 
Amherst, dated November 24, 1936. 


Mr. Hunoose, forthe Applicant, _ : 


1937 ° o 
Mr. S.C. Chowdhury, for the Opposite 
Party, l 
_ Order.—The applicant is a contractor for 
thé. Burma. Railways for the‘ purpose cf 
carrying parcels between Ye and Tavoy. 
At. Ye there is a ferry which is run by the 
respondent, M. Ismail. The applicant 
-whose name is Lim Twa Kee is under 
contract with the Burma Railways to take 
the parcels. that arrive by the trains at Ye; 
from the train to the river at Ye; to take 
them across the river to Ye and load them 
in, motor-buses; and to drive them by 
motor-bus into Ye. There is no dispute that 
the point where parcels are taken across 
the river at Ye falls within the limits of the 
ferry. Thereis no dispute that the appel- 
lant, Lim Twa Kee, confines his activities 
to the parcels that arrive by the trains; that 
is to say, he does not take any parcels from 
the general public and he does not take any 
‘passengers. He had set up his own sampan 
at Ye which is used for the parcels service 
only. Mr. Eunoose was in doubt whether it 
can be held that the applicant received 
any hire for the conveyance of the parcels 
across the river at Ye. He said that he 
did not know what the arrangements were 
between the applicant and the Railway 
Company, whether he received so much a 
parcel or whether he received’ a lump ‘sum 
monthly. But he said that it was not 


proved that the applicant received in respect. 


of the parcels anything at all for conveying 
them across the river; what he received 
was a certain sum for ihe whole journey 
from the train at Ye to Tavoy and that it 
was a mere surmise to say that the appli- 
cant received something for conveying each 
parcel across the river. On this point I 
think the conciusion is unavoidable that 
the applicant does receive something for 
conveying the parcels across the river and 
Iam, therefore, of opinion that he does it 
for hire. The decision of this case turns 
upon the meaning to be assigned to the 
words used in r.4 of the rules under the 
Burma Ferries Act. This rule reads as 
follows : 

“4, The lessee of a*ferry shall not interfere with 
any person swimming cattle across the stream or 
with any boat employed by its owner in conveying 
himself, his property, or any other person or pro- 
perty across the stream, provided such boat does not 
ply for hire,” i 

The decision of the case turns entirely 
upon the meaning of the expression “ply 
for hire’. Myr.Chowdhury for tbe respon- 
S says that the applicant does ply for 

ire, 
river with the parcels when-the train arrives 


It is true- that he only crosses the 
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from Moulmein at Ye onee a day and again 
when the motor-buses arrive at Ye from 
Tavoy just before the train departs for 
Moulmein. But hesays that this is plying 
and that, therefore, the applicant should be 
regarded as plying for hire. Under the 
word ‘ply’ in the Oxford Dictionary, I find 
A under heading 9 it is defined as fol- 
ows 

“Of a boatman, porter, hackman, etc : To wait 


or attend regularly, to have one's stand ata certain 
place for hire or custom.” 


This isthe particular sense of the word 
‘ply’ which must be used here and I think that 
it is clear that it is necessary before a person 
can be said to be plying that. he waits or 
attends at acertain place for hire by any- 
body who chooses to employ him or re- 
quires his services. ‘To cross the river with 
parcels once each way on the arrival and 
departure of the trains at and from Ye can- 
not, in my view, be properly described as 
“plying for hire.” Iam of the opinion that 
T. 4 applies to the case that the applicant 
was not liable to pay any fees and that le 
has, therefore, committed no offence, on the 
ground that he was not plying for hire. I, 
therefore, set aside the conviction and order 
that the applicant be acquitted: and the 
fine and compensation be refunded to him 

Ne . Revision allowed. 


CALCUTTA HIGH COURT 
Criminal Appeal No. 29 of 1937 
HENDERSON AND Biswas, JJ. 
SUBA AND oTHERS—APPELLANTS 

TETSUS fe 
EM PEROR—Opposits Party 

Criminal trial—Jury—Empannelling of—~-Making 
up deficiency— Requisition of persons from outside— 
Legality of —Re-trial. 

Requisition of persone from outside the Court to 
make up the deficiency in the number of jurors to be 
empannelled is not proper, and as this is an irregula- 
rity which affects the constitution of the Court, there’ 
must be are-trial. If the Court has to make up 
deficiency of jurors, he isto select persons actually 
present in Court whom he considers suitable. If the 
Court is unable to do this, the only other course 


19 
to postpone the trinl and summon another jury. ` 


Mr. Anil Ch. -Rai Chaudhuri, ` for 
the Appellants. 
Messrs. D. N. Bhattacharya, Syama P. 


Deb add Ajit K. Dutt, for the Crown. 
Henderson, J.— In our opinion, there 
will have to bea re-trial in this case. The 
jurors were summoned in tke proper way, 
but for some reason or other, the case ap- 
pears to have created a considerable amount 
of sensation and there were a large number 
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„of objections taken sometimes by both sides 
iu agreement and sometimes by one side 
or the other. The result was that after these 
cbjections were allowed, there were not 
enough jurors left to proceed with the trial. 
The learned Judge then issued summons 
to three jurors whose residence happened 
to be in the town and had the summons 
immediately served upon them. The jury 
was tinally constituted by two out of these 
three extra persons. 

Now, the procedure which the learned 
Judge ought to have followed is clearly 
{aid down in the Code itself, It was open 
to the learned Judge to make up the 
deficiency from persons actually present 
whom he considered suitable. If he was 
unable to do this, the only other course 
left was to postpone the trialand summon 
another jury. On behalf of the Crown 
‘the learned Deputy Legal Remembrancer 
contended that tuis is the sort of thing 
which is cured by s. 537 of the Code. 
. Now, I can well understand the position 
being taken that, when once the jury have 
been selected and sworn, no objection as 
to the suitability or eligibility of a person 
on the jury can be taken at any later 
stage ot the proceedings. But that is not 
the provision of the Oode and is not the 
elfect of the decisions. This case is exactly 
similar to that reported in Abed Alt Fakir 
v. Emperor (1). ín that case, the learned 
Chief Justice Sir George Rankin came to 
the conclusion that the only course was 
yo order a re-trial. We propose to take the 
same course in this case too. We, there- 
fore, set aside the convictions and sen- 
tences passed upon the appellants and direct 
that they be re-tried on a cagarge under 
s. 302, Indian Penal Code. Tney will be 
treated as under-trial prisoners pending the 
result of the re-trial. Ea 

Biswas, J.—I agree. Requisition of 
persons from outside the Court to make up 
the deticiency in the number of jurors to 
be empannelled is not proper, and as this is 
an irregularity which affects the constitu- 
tion of tae Court there must be a re-trial: 


see Brojendra Lal Sirkar v. Emperor (2). 
N: . Case remanded. 


Cas 569, A I R 1929 


(l) 330 W N 722; 121 Ind. 
i C 835; Ind. Rul. (1930) 


Oal, 728; 31 Or. L J 281; 56 
Gal, 153; (1929) Cr. Oas. 364. 
(2)70 WN 188. 
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RANGOON HIGH COURT 
Oriminal Revision 762-B of 1936 
January 28, 1937 
Spareo, J. 

H. GQUHA— APPLICANT 
VETEUS 
R. R. CHANDA AND ANOTHER—ỌOPPOSITE 

PARTIES l 

Criminal trial—Commission for cross-examination 
—Complainant twice present—Inability to be present 
again due to reasons of health—Certificate of doctors 
—Held, complainant entitled to commission. 

It is always better that the complainant attends in 
person rather than that he should be examined on 
commission, but where he has already appeared twice 
for cross-examination and his condition is clearly 
bad and it has been certified by doctors that 
he must have undisturbed rest, and if complete 
rest and treament are taken, there is every possibi- 
lity of his recovery within the next three or four 
months, commission should be issued for his cross- 
examination especially when it appears that the 
opposition to this commission is caused not by a 
legitimate objection to its being issued, but by a 
desire to delay the case. Empress v. R. P. Counsell 
(1) and Mohammad Shafi v. Emperor (2), distingu- 


ished. 

Or. R. from an order of the Third 
Additional Magistrate, Rangoon, dated Oc- 
tober 19, 1936. 

Mr. D. C. Munsi, for the Applicant. 

Messrs. B.C. Guha and G., D. Williams, 


for the Opposite Parties. 


Order.—Thisis an application for revi- 
sion of an order passed by the Third 
Additional Magistrate, Rangoon, refusing 
to order that tne further cross-examina- 
tion of the complainant in Oriminal Regular 
Case No. 608 of 1936 be taken on com- 
mission. The case concerns an alleged 
offence under s. 403, Indian Penal Code. The 
complainant was examined on August 31l, 
1936, and as his examination was very long, it 
was resumed on September 4, 1936, on which 
day he was cross-examined in part, and he 
was further cross-examined on September 17, 
1930. It is thus clear that he had come 
to Rangoon at least twice for this case. 
The complainant says that he came the 
second time against the advice of his 
medical olficer, and on October 19, 1936, 
an application was made on his behalf 
by Mr. Munsi that his further cross-exami- 
nation be taken on commission, The rea- 
sons given were that he was subject to 
fits on excitement; Dr. Chowdhury, who says 
that he has attended the complainant for 
nearly LZ years, says that he suffers from 
heart trouble with other complications, and 
palpitation and Occasional fits. In the opinion 
of both Dr. Chowdhury and the Civil Surgeon, 
Mr. Akyab, he must have undisturbed rest, 
and if complete rest and treatment are 
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taken, there -is every possibility of his 
mecovery within the next three or four 
months. 

The application for the cross-examina- 
Mion on commission is opposed on the 
aground that it is a very serious case, and 
what itis essential that the cross-examina~ 
mion should be conducted in Rangoon with 
the complainant present. It will not be 
possible to frame the questions so as to 
«cover every possible contingency. Certain 
«cases were referred to as showing that 
the commission should not be ordered to 
issue. Among theim is /iémpress v. R. P. 
Counsell (1) but that case was distinguish- 
able from the present case, because there 
the complainant had not appeared in Court 
at all whereas in the present case he has 
already appeared twice and his cross-exami- 
nation is nearly half finished. Muhammad 
Shafi v. Emperor, 33 Or. L. J. 942 (2) is a 
different kind of case again because that was 
&@mere temporary illness. The witness in 
question was suffering from diarrhoea, in- 
digestion and stomatitis, and there is no 
reason to. suppose that it was anything 
more than a temporary illness. The 
present case is quite different from that 
because the msn in question has been 
suffering for many months past from this 
condition, and is not expected at best to 
recover for another three or four months. 

Of course, if is always better that the 
complainant attends in person rather than 
that he should be examined on commis- 
Bion, but, in the present case, bearing in 
mind the fact that he has already appeared 
twice in Rangoon and that his condition 
is clearly very bad, I am of opinion 
that this commission must be issued. It 
is objected that questions have to be 
asked of the complainant about the con- 
tents of account books and it is sug- 
gested that these questions could not be 
put to the witness when he was in Rangoon 
before, because the books had not been 
produced. This is difficult to believe. Ex- 
hibit B was produced before the Court on 
August 31, 1936, and ifit is said that the 
other account book was not produced until 
later, it is a strange thing that it was 
not realized by the. defence by Sep- 
tember 17 that this book would be required. 
My opinion is that the opposition ‘to this 
commission is caused not by a legitimate 
objection to its being issued, but by a 


(1) 8 © 896, 

(2) 33 Cr, LJ £19: 140 Ind, Cas. 291; A IR 1932 
Pat. 242; (1932) Or, Cas, 639; 13 P L T 345; Ind. Rul. 
(1932) Pat. 298, . 
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desire to delay the case. For these rea- 
sons I direct that the further cross-exami- 
nation of the complainant be taken on 
commission. . 

Ne * Application allowed. 





NAGPUR HIGH COURT 
Civil Revision Application No. 492 of 1936 
January 13, 1937 
POLLOCK, Jd. 
SECRETARY, CLVILSTATION SUB- 
COMMITTEE, NAGPUR—Dgrenpant 
—-APPLIOANT 
VETSUS 
GOVINDRAO KASHINATH SOMALWAR 
or NAGPUR—Opposits Party 
Injunction—Temporary injunction—Principles on 
which tt should be granted~Held, on facts, that no 
injunction should be granted to plaintiff. ` 
The basic principle for issuing a temporary injune- 
tion is that the plaintiff must show that an injunc- 
tion is necessiry to protect him from- irreparable 
injury and mere inconvenience is not enough; 
by the term “ irreparable injury ” is meant injury 
which is substantial and could never be adequately 
remedied or atoned for by damages. Where the inm- 
convenience caused to the plaintiff would not be ir- 
reparable and could obviously be remedied by 
damages, no temporary injunction can be granted. 
The Municipal Oommittee gave the plaintiff a 
notice under s. 2416 of the U, P. Municipalities Act, 
calling upon him to construct certain roads on the 
laying out of plots and informing him that if he 
did not do so, the Committee woula construct the 
roads and recover the cost of doing sofrom the 
plaintiff. Thereupon the plaintiff tiled the gnit 
against the Municipal Committee claiming an injunc- 
tion to restrain the Committee fsom acting in that 


way ; 

. Held, that the plaintiff should not be granted the 
injunction asked for because any inconvenience that 
he may suffer by this could obviously be compensat- 
ed by money payment. 


O. R. App. against an order of the Court of 
the Additional District Judge, Nagpur, 
dated April 8, 1936, in Miscellaneous Appeal 
No. 9 of 1936. 

- Mr. A. V. Wazalwar, for the Applicant. 

Mr. B, R, Mandiekar, for the Opposite 
Party, 


Order.—The plaintiff is the owner of 
cerbain land in Nagpur which he has 
divided into building plots and sold to 
various persons. In the lay-out, as approved 
by the Municipal Committee, certain spaces 
were left for the construction of roads. 
There were to be three roads across the 
area, which may be called internal roads, 
and there were to be roads round the 
boundaries of the area, which may be called 
external roads. The Municipal Committee 
gave the plaintiff a notice under s. 246 of 
the C. P. Municipalities Act calling upon 
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him to construct these roads and informing 
him that if he did not do so, the Committee 
would construct the roads and recover the 
cost of doing so from the plaintiff: There- 
upon the plaintiff filed the present suit 
against the Municipal Committee claiming 
an injunction to restrain the Committee 
from acting in that way. The Court of 
first instance refused to grant him a tem- 
porary injunction during the trial, but on 
appeal the learned Additional District Judge 
reversed this decision, and granted an 
interim injunction. The Municipal Com- 
. mittee has now applied in revision. 

On the one hand occupiers of the buildings 
on the plots and the public generally wiil 
be inconvenienced if the construction of the 
roads is delayed indefinitely while this case 
is being decided. If on the other hand, rio 
temporary injunction is issued, the. Com- 
mittee will presumably construct the roads 
and attempt to recover the cost from the 
plaintiff. Any inconvenience that the plain- 
tiff may suffer by this can obviously be 
compensated- by money payment. The 
Court of first instance was, therefore, clearly 
correct and the learned Additional District 
Judge was wrong in saying that the 
balance of inconvenience lies in the issue 
of an injunction. A temporary injunction 
ought not to issue unless the plaintiff has 
made out a prima facie case, and’ the 
learned Additional District Judge seems to 
have doubted if the plaintiff has a prima 
facie case as regards the internal roads. 
The principles on which injunction shculd 
be issued are stated in Halsbury’s Laws of 
England, Vol. XVIII, at p. 27 et seq. The 
basic principle is that the plaintiff must 
show that an injunction is necessary to 
protect him from irreparable injury and 
that mere inconvenience is not enough ; by 
the term “irreparable injury" ig meant 
injury which is substantial and could never 
be adequately remedied or atoned for by 
damages. -Here the inconvenience caused 
to the plaintiff would not be irreparable 
and could obviously be remedied by 
damages. As this basic principle has been 
‘ignored by the learned Additional District 
‘Judge, his order cannot stand. 

The application for revision must be 
‘allowed with costs. The order granting a 
temporary injunction is cancelled. Coun- 
‘gel’s fee Rs. 25. 


D” Revision allowed. 
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RANGOON HIGH COURT 
Civil Revision Application No. 397 of 1936 
February 15, 1937 
Mossy, J. 
©. McLEOD—Appiicant? 


tETSUS 
“BOMBAY FURNITORE MART— 
i OPPOSITE PARTY. 

Civil Procedure Code (Act V of 1908), 0. XXXVIII, 
r.5—'Property’, meaning of-—To dispose of property, 
significance of ~Attachment before judgment of moiety 
of salary of public servant or employee until it ha 
accrued—Legality of. 

“Property” for the purposes of O. XXXVIII, r. 5 
Civil Procedure Oude, includes property of every des- 
cription, movable or immovable, “To dispose of 
property” means to realize it or alionate it by sale, . 
or other similar disposition of it—pledge, mortgage, 
or gilt and if money to secrete it perhaps. “Pro- 
perty” must mean property already in existence, be- 
longing toand at the disposal of the defendant. - The 
salary of a public servant or employee not having yet 
been earned or paid, cannot be “disposed” of until 
it has at least become payable. It is, therefore, clearly 
illegal to attach before judgment the moiety of the 
salary of a public servant orof any employee until it 
has accrued. In any casethe bulkof an officer's 
or employee's salary is ordinarily meant to be “dis- 
posed” of by being spent on his maintenance or that 
of his family, and strong grounds would have-to be, 
shown for believing that he was about to dispose of 
the remainder of it with the intent specified in r. 5, 
beforethe Court passes an order attaching any 
portion of salary that had accrued. Chedi Lal v. 
Kuarji (1), relied on. 

©. R. App. against an order of the Small 
Cause Court, Rangoon, dated October 26, 
1936. 

Mr. M. Aaron, for the Applicant. ; 

Mr. K.C. Sanyal, for the Oppcsite Party. 

Order.—This is an application in revi- 
sion against an order of the Small Cause 
Court directing a moiety ofthe salary-of 
the defendant, a temporary Public Officer, 
to be attached before judgment. ‘The 
order purported to be passed under 
O. XXXVIII, r. 5, Civil Procedure Code. 
The application was made on the day that 
the suit was filed, and in the affidavit of 
the plaintiff's agent on which the applica- 
tion was granted he merely said that goods 
ordered to tke value of Rs. 69 about 18 
months before the suit had not been paid 
for, and that the defendant had promised to 
pay out of his salary for the preceding 
month, and had failed to do so. 

Order XXXVIII, r. 5 reads: 

“Where..... see ules the Court is satisfied 
oe ee that the defendant, with intent to obstruct 
or delay the execution of any decree that may 
be passed against him, (a) is about to dispose of 
the whole or any part of his property or (b) is. 
about to remove the whole or any part of his 
property from the local limits of the jurisdiction of 
the Court,” 


the Court. may direct the defendant eithex 
to furnish security for such portion of the 
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—roperty as *may be sufficient to satisfy 
Mie decree, or show cause against such an 
“rder. “Property” for the purposes of 

XXXVI, r. 5, Civil Procedure Code, 
«acludes property of every description, 
«aovable or immovable: Chedi Lal v. 
<uarji (1). ‘To dispose of property” means 
© realize it or alienate it by sale, or other 
imilar disposition of it—pledge, mortgage, 
“r gift and if money to secrete it perhaps. 
‘Property” must mean property already in 
«xistence, belonging to and at Lhe disposal 
af the defendant. It is on this principle 
hat salary which has not yet accrued or 
seen earned is not attachable in execution, 
he special exception made in s. 60 as to 
—ttachment in execution of the salary of 
Publié Officers or servants not having been 
«also applied to attachments before judg- 
«ment made under O. XXXVII, r. 5, 
I'he reason why it has not been applied is 
obvious. The salary, not having yet been 


earned or paid, cannot be “disposed” of- 


«intil it has at least become payable, 

It is, therefore, clearly illegal to attach 
"before judgment the moiety of the salary 
«of a public servant or of any employee 
until it has accrued. In any case the 
bulk of an officer's or employee's salary is 
ordinarily meant to be “disposed” of by 
being spent on his maintenauce or that of 
his family, and strong grounds would have 
to be shown for believing that he was 
about to dispose of the remainder of it 
with the intent specified in r. 5, before 
the Gourt passed an order attaching any 
portion of salary that had accrued. This 
application in revision will, therefore, be 
successful, and it will be ordered that the 
attachment be removed with costs of this 


application; Advocate’s fee two. gold 
mohurs. 
N. Application allowed. 
(1) 17 A 82; A W N 1895, 14 





NAGPUR HIGH COURT 
Civil Revision Application No. 234 
of 1936 
December 22, 1936 
POLLOOK, J. 
SECRETARY, MUNICIPAL 
COMMITTEE, NAGPUR—AppLioant 
versus 
Dre. L. V. PARANJPE or NAQPUR— 
OPPOSITE PARTY 
Provincial Small Cause Courts Act (IX of 1887), 
Sch, II, Art. 8—Sutt for recovery of rent for water 
meter by Municipality under s. 66 (1) (k), 0. P, 


170—31 & 32 
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Municipalities Act -Small Cause Court, whether can 
entertain it. . 

The charge for the use of a water meter is 
a part of water tax andthe person taking water 
is liable to psy that charge under the rules for 
the assessment of water rate under s. 66(1) (%) 
of the O. P. Municipalities Act, and itis not a rent 
within Art. 8, Sch. II, of the Provincial Small Cause 
Courts Act, and, therefore the jurisdiction of the Small 
Cause Court is not barred to entertain the suit for 
recovery of such tax. 


O. R. App. against the order of the Court 
of the Judge, Small Causes, Nagpur, 
dated February 26, 1936, in Uivil Suit No. 
1782 of 1935. 

Dr. W. S. Barlinge, for the Applicant. 

Messrs. R. N. Padhye and R. S. Kholkute, 
for the Opposite Party. 

Order.—The suit out of which this ap- 
plication for revision arises was brought 
by the Municipal Committee of Nagpur to 
recover whatis called in the plaint the 
rent of a water meter. The Small Oause 
Court in which the suit was instituted held 
that its jurisdiction was barred by Art. 8 
of the 2nd schedule to the Provincial Small 
Cause Courts Act, and the question, there- 
fore, is whether the present suit is a suit 
for the recovery of rent in the words of 
that Article. 

Sub-section (1) of s. 66 of the C. P. 
Municipalities Act gives the committee 
power to impose certain taxes, and amongst 
the taxes mentioned we find under cl. (k) 
a water rate where water is supplied by 
the committee. Rules made under that 
clause impose a tax with effect from Oc» 
tober 1, 1920. Rule 1 imposeson every 
building or land, which has a private 
supply from the Municipal water works, 
a water rate varying according to its 
gross annual rental value. Rule 11 pro- 
vides that if the committee thinks that more 
than a certain amount of water has been 
used on any land or building having a 
private supply thena meter may, at the 
cost of the committee, be fixed on such 
part of the communication pipe as the 
committee thinks fit and thereupon an ade 
ditional rate for the quantity used in 
excess of that covered by the rate under 
r. l shall be paid. Rule 12 provides that 
every person on whose pipe a.. meter is 
put. by the committee, shall, in addition 
to the rate otherwise payable for the use 
of the water, pay the prescribed rate for 
the cost of providing and maintaining a 
meter, rae 

The learned Judge of the Small Cause 
Court has held that the charge for the meter 
isnot part cf the tax. He has referred to 
ir. 13 and 15. Rule 13 merely provides 
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that the committee may enter into an 
agreement with any mill, factory, educa- 
ticnal or medical institution, etc., to supply 
watet-at special ratesand'that any amount 
payable under such an agreement shall 
be deemed to beatax and be realisable 
as such. Rule to provides that, when a 
temporary private water supply for a 
special purpose is allowed to any building 
or land, a meter shall be fixed to the 
communication pipe and the tax will be 
assessed onthe consumption of water at 
the rate of 3,000 gallons per rupee 
plus the rent of the meter as fixed in 
r.12(a) above. We are not concerned in 
this case with the temporary supply fora 
special’ purpose, and neither of these rules 
is, therefore, applicable, though the mean- 
ing of r. 15 seems to be that the tax 
shall consist of two parts, (a) the rate 
as calculated inr. lon the consumption 
of water and (b) the rate as calculuted 
in r.12 ascharge for the meter. 

If the charge forthe use ofthe meteris 
not. part of the tax, it cun be recovered 
only onthe basis of animplied agreement 
and it is impossible, in my opinion, to 
imply such an agreement The meter is 
fixed purely forthe purposes of the com- 
mittee in the hope of obtaining a higher 
return than the ordinary water rate. The 
person to whom ameter is supplied gains 
nothing by the use of tLe meter, which is 
xed purely in the interests of tie com- 
mittee, and it is impossible, in: my opinion, 
io say that he has agreed. that the meter 
should be fixed to his pipe and that he 
should pay rent for it. It might be im- 
plied that there was an agreement by such 
persono pay a reasonable price for the 
water supplied, but heis clearly liable to 
pay a watertax in accordance with these 
rules, and it is conceded that the water rate 
isatax. The charge for the useof the 
meter is, in my opinion, a part of that tax, 
and the person taking water is liable to 
pay that charge under the rules for the 
assessment of water rate under s. 66 (1) (k) 
of the Act. 

I, therefore, hold that the charge for the 
use of the meter is a tax and not rent with- 
in the meaning of Art. 8 above, and that, 
therefore, the jurisdiction of the Small 
Cause Court is not barred. Theapplication 
for revision is allowed with cost, and the 
case is remanded to the Small Cause Court 
for trial. Counsel’s fee in this Ccurt Rs. 10. 

D. Revision allowed. 


NARAYANA NAIR v. GHEKUNNI (MADË.) 
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Ed 
MADRAS HIGH COURT 
Second Oivil Appeal No. 830 of 1932 
September 18, 1936 
HORWILL, J. y 
KAZAKKEPATI THAVAZHI 
THARWAD KARNAVAN anp MANAGER 
CHEROTI AMMA’S Son NARAYANA 
NAIR—PLAINTIPF—APPELLANT 
VETSUS 
THAVALAPARA KOMLTS Son 
CHEKUNNI AND OTAERS—DEFENDANTS 
Nos I AND 2 AND 8 To 10— RESPONDENTS 

Civil Procedure Code (Act V of 1904), O.I, r.9~ 
Non joinder—Suit, if should be dismissed— Exceptiog 
to rule— Adding party at late stage—W hen can be 
allowed—Conduct of party — Consideration of— 
Second appeal — Lower Court wrongly refusing to 
grant equitable relizf—Interference, if proper. 

Order Ir. 9, Civil Procedure Code, lays down the 
prinsiple that a suit shall not be dismissed merely 
because of the non-joinder of some person necessary 
to the suit ; but admittedly an exception has been 
made by the Courts tothose cases ina which the 
plaintiff has persisted in two or more Courts in not 
adding the necessary party, even when he has been 
given an opportunity to do so. Naba Kumar 
Hazra v. Radhashyam ()), relied on 

It cannot besaid that there isany rule of thumb 
by which a Court can say whether the plaintif.shall 
ba allowed toadd a party at a late stage’ or not, 
Order I, r. 9, ig still the rule to beappled'at any 
stage of a proceeding; and the plaintiff should only be 
refused that equitable relief when his conduct has 
been such as to disentitie him to it. Courts will 
not lightly dismiss a plaintiff's suit unless his con- 
duct has been such that he does not deserve the con- 
sideration of the Court. If hehas bshaved in a fair 
and straightforward manner and the adding ofa 
party would not unduly prejudice the defendants, 
his suit should not be dismissed becauss of some 
technicality. 

[Case-law discussed } 

The High Court will always interfere in second | 
appeal when a lower Ocurt has wrongly refused to 
grant an equitable relief. 

S.C. A. against the decree of the Court 
of the Subordinate Judge of Ottapalamin 
A. S. No. 54 of 1930 (A. 5. No. 370 of 1930, 
of the District Court of South Malabar, 
preferred against the decree of the Court 
of the District Munsif of Walluvanad, in 
O. S.No. 108 of 1923). 

Mr. P. Govindan, for the Appellant. 

Messrs. K. Kuttikrishna Menon and P. 
A. Krishnankutti Nair, for the Respond- 


ents, _ 


Judgment.—The appellant and one 
Karthiyayini Amma, a lady of this Tarwad 
executed a kanom kychit in favour of the 
9:h and 10th defendants; and the appel- 
lant, as the karnavan of the Tarwad, brought 
this suit forthe redemption of the prior 
mortgages. The suit was decreed by the 
District Munsif of Walluvanad but in ap- 
pealthe Subordinate Judge of Oltapalam 
has given. three reasons why the’ suit’ 


% 
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Should not be decreed. The first is that 
the suit was premature in that it was 
brought beforethe expiration of the period 
of the “mortgage. The second is that the 
Suit 1s not maintainable without Karthiya- 
yını Amma's heirs being made partiesto 
the suit, as the kychit was executed by her 
and the plaintiff jointly and not by the 
Tarwad as represented by them. The 
third objection to the plaintitt’s suit is that 
he has not asked to be allcwed to redeem 
the whole of the property mortgaged. In 
appeal all these points have been argued, 
except that the finding of the learned 
Subordinate Judge that the kanom kychit 
was executed by the plaintiff and Kar- 
thiyayini Amma in their personal capaci- 
fies and not on behalf of the Tarwad has 
been accepted. It, therefore, follows that 
Karthiyayini Amma must be added asa 
party; but it is contended that the plaintiff 
Should not be given an 
doing so: It bas also been conceded that 
the plaintiff is bound to pay for the im- 
provements of allthe lands covered by 
the mzrtgage, and, therefore, to redeem all 
of them. ` 
The trial Court found that the suit was 
not premature. The question arose because 
the mortgage document Ex. A was executed 
seven years after the execution of a similar 
deed Hx. III, for which type of mortgage 
the normal term is 12 years. The existence 
of a mortgage for 12 years does not. pre- 
vent-the parties from renewing the mort- 
Gage: and cancelling the old one before 
the 12: years have expired: and to see 
whether that has béen done, one has -to 
examine the document itself. The learned 
District Munsif pointed out that there is 
nothing in Ex. A to indicate that it was 
not to operate until the expiration of the 12 
years under Ex. III, and I agree. Not only 
is there nothing in Ex. Ato suggest that 
it 1s not intended to operate for a number 
of years: but there are recitals definitely 
proving that itis to opera‘e atonce. For 
example, wefind. “These items are: de- 
mised to me to-day”. Later on. “Out of 
this Michavaram the paddy shall he paid 
from 1089 onwards (the year of Ex. A being 
1088); then, lower down” the oil shall be 
measured according to the oil measure 
before the 30th Makoram of each year 
from 1089 onwards”. The next sen- 
tence is: “The Government assessment 
with fund of the scheduled properties 


from 1039 onwards shall be paid yearly”.” 


Lastly and still more. important .we find 
the sentence, “I would also forfeit the 


‘ NaRAYANA Nair v. Gaekonnr (MADR. 


. parties. 


opportunity of 
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right to hold the properties for the rest of 
the period for which the properties have 
been demised tke kanom“. Bo that the 
natural presumption that a mortgage-deed 
would not be executed five years before 
ib was intended to operate is reinforced 
by definite terms in the document itself 
proving that it is intended to operate at 
once. The lower Appellate Court was wrong 
in holding thatthe suit was premature. 
Most of the contest in this Court has 
been centred round the question whether 
the suit must fail because Karthiyayini 
Amma’s heirs have not been added as 
Order I, r. 9, Civil Procedure Code, 
lays down the principle that a suit shall 
not bedismissed merely because of the 
non-joinder of some person necessary to 
the sult; but admittedly an exception 
has been made by the Courts to those cases 
in which the plaintiff has persisted in two 
or more Courts in not adding the necessary 
party, even when he was given an op- 
portunity to doso. This principle is enunic- 
ated in Naba Kumar Hazra v. Radha- 
shyam (1). Their Lordships found it neces- 
sary lo dismiss the suit because the plaint- 
iffs. had violated the terms of O. IJ, r. 2, 
in: that in a previous litigation: they did 
not ask for the relief that could then have 
been granied. At the very end of the 
arguments the Counsel for the plaintiffs- - 
appellants asked for permission tc add 
the co-mortgagors. It appears that the 
reason why the plaintiff had not added the 
co-mortgagors at the outset was that the de- 


-fendants claimed accounts against these 


co-mortgagors and the plaintiff wished to 
avoid this issue. Their Lordships also 
found thata remand would have necessi- 
tated a commencement of the proceedings 
de novyo; for the contest between the de- 
fendants and the co-morigagors would then 
have had to be opened. The claim in 
Fayir Chand v. Aziz Ahmad Khan (2) was 
of an intricate nature and the plaintiff was 
eventually unsuccessful. He then asked 
in appeal for perm'‘ssion to change his 
suif into -one for contribution. Had he 
been allowed to do that it would have 
changed the whole nature of the suit, which 
was a complicated one. All the evidence 


that had been letin would have been of 

(1) 61 M L J 294; 134 Ind. Cas. 654; A I R 1931 P O 
229; 350 W N 977; (1931) A LJ 797; 34 L W 444; 54 
O'L J 274; Ind. Rul. (1931) P C 302; (1932) M W N 333 


(P 0). ; 

6) (1932)M W N 445; 136 Ind. Cas. 751;90 WN 
91; (1932) A L J195; 36'O W W437; AI R 1932P O 
74:35 LW 421; 62 MLJ 492; 13 PLT 261; Ind. 
Rul, (1932) PG 149; 550 LJ 271; 34 Bom, L R 760; 
54 A 199 (PC), : l 
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no avail and fresh evidence of an entirely 
different kind would have been necessary. 
The Court, therefore, refused to allow the 
amendment. Their Lordships, however, 
held that had there been a mere non-joinder 
of parties they would have remanded the suit 
for fresh disposal. Subbarayya Sastri v. 
Seetha Ramaswami (3) was a case in which 
the plaintiff was particularly remiss in not 
adding a necessary party. There had been 
disputes between the plaintiff and the Beza- 
wada Municipality. The plaintiff, in order 
to avoid a direct contest with the Munici- 
pality and to try to assert his right by a 
tortuous method, brought a suit to eject 
a person from a strip of lane that he was 
claiming. The trial Court found it neces- 
sary although the Municipality was not a 
party, to consider the relative claims of 
the plaintiff and the Municipality. Natural- 
ly the defendant was not able to put for- 
ward fully the claims of the Municipality 
and it was held in this Court that the suit 
should not have been decreed; but should 
have been dismissed on account of the 
refusal of the plaintiff to add the Munici- 
pality as a party. In each of these cases 
the Court found that the plaintiff had dis- 
entitled himself to an equitable remedy 
under O. I, r. 9, by way of amendment of 
plaint because of his conduct throughout 
the suit. In none of these cases was the 
plaintiff's suit dismissed on the purely 
technical ground that he had failed to 
amend his plaintin the lower Courts. The 
conduct of the plaintiff, the persistency 
with which he prosecuted his wrong claim, 
his refusal to adopt the remedy open to 
him when the opportunity arose, or an 
injustice to the defendants, was the reason 
for the refusal of. the Appellate Courts 
to allow an amendment. In Mohana Velu 
Mudaliar v. Annamalai Mudaliar (4) a 
bench of this Oourt refused to allow an 
amendment where the plaintiff had wrongly 
refused to add certain executors as parties 
to a suit on a will; but there the change 
in the position of the defendants on account 
of the conduct of the plaintiff was the reason 
for the order. From a perusal of these 
cases quoted on behalf of the defendants, 
it cannot be said that there is any rule of 
thumb by which a Oourt can say whether 
the plaintiff shall be allowed to add a 
party ata late stage or noi. Order I, r. 9, 


(3) (1933) M W N 1209; 146 Ind. Cas, 72; 38 LW 
247; TEL J 290; A I R 1933 Mad. 664; 6 RM 


4 (2). 
(4) (1923) M W N 89; 72 Ind. Oas. 63; 44 M L J 249; 
17 L W 241;A IR 1923 Mad, 337, 
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is still the rule to be applied at sny stage 
of a proceeding; and the plaintif should 
only be refused that equitable relief when 
his conduct has been such as to disentitle 
him toit. Although the cases quoted by 
the learned Advocate for the appellant, e. g. 
Ramanathan Chettiar v. Raja Sir Anna- 
malai Chettiar (5) and Kherodamoyt Dasi v. 
Habib Saheba (6), are not very much to the 
point, yet they do at least show that Courts 
will not lightly dismiss a plaintifi’s euit 
unless his conduct has been such that he 
does not serve the consideration of the 
Court. If he has behaved in a fair and 
straightforward manner and the adding 
of a party would not unduly prejudice the 
defendants, his suit should not be dismissed 
because of some technicality. Applying 
these principles to this case, we have to 
see whether the conduct of the plaintiff has 


-been such that he does not deserve to be 


allowed the privilege that O. T, r. 9, gives 
him. It was of no importance to the defen- 
dants at all whether the mortgage was in 
favour of the Tarwad or in favour of the 
plaintiff and Karthiyayini Amma personal- 
ly. The contest in the trial Court seems 
to have turned on this point at all, the 
evidence being led on the questions whe- 
ther or not the suit was premature and on 
the value of the improvements. That being 
so it would be most inequitable if the 
plaintiff were not granted the relief to 
which he is in equity entitled merely bee 
cause he staled that they had taken the — 
mortgage on behalf of the Tarwad and not 
for themselves. It is pointed out that even 
in the lower Appellate Gout the plaintiff 
did not ask that in the event of the learned 
Subordinate Judge’s coming to the con- 
clusion that the mortgage was not for the 
benefit of the Tarwad, he should permit the 
plaintiff to add the sons of Karthiyayini 
Amma as parties: but the plaintiff could 
hardly do so there because the Subordinate 
Judge having found incorrectly on issue 
No, 1 intend dismissing the suit in any 
event. Mr. Govinda Menon says that he 
holds arakalat from Karthiyayini Amma's 
heirs; but even ignoring that, there seems 
to be no reason why Karthiyayini Amma's 
heirs should object to being added as 
parties: because the plaintiff, even without 
their consent, has a right to redeem. 

A numberof cases have been cited be- 
fore me to show that a Court will not inter- 


(5) 57 M 1031; 1£0 Ind. Cas. 602; 39 L W 404; 66 
M LJ 451; (1934) M W N 347; A I R1934 Mad. 367; 
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1s 29 O WN 51; 82 Ind, Cas. 638; AIR 1925 Oal, 
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1937, 
fere in second appeal in a question of this 
kind. Ineed not discuss the cases; for I 
am quite satisfied that this Court will 
always interfere in second appeal when a 
lower Court has wrongly refused ta grant 
an equitable relief. 

The learned Advocate for the appellant 
denies that the suit of the plaintiff was for 
partial redemption. He states that the 
plaintiff was willing to pay the whole of 
the amount due on the mortgage bond; but 
did not wish to take possessicn of certain 
properties because of the high value of the 
improvements to the property. I think 
nevertheless that he is asking for partial 


redemption; because the amount to be paid ` 


‘upon redemption is not merely the mort- 
gage amount but the cost of the improve- 
ments. Mr. Govinda Menon, however, 
admits that the plaintiff must pay for all 
these improvements and states that he is 
willing to do so. As the suit is to be re- 
manded in any case, I need not now go into 
the question whether a Court in second 
appeal would ordinarily allow this remedy 
to the plaintiff if that were the sole dispute 
between the parties. 

The ‘8th defendant has also appeared by 
an Advocate in this Court and has asked 
that whatever orders may be passed in 
this appeal, his rights as a sub-mortgagee 
should be preserved. If the plaintiff is 
successful this defendant will be entitled 
to the value of the improvements he has 
made upon the land; and the plaintiff does 
not deny that this defendant possesses that 
right. The quantum cf compensation will 
of course be determined by the trial Court. 

In the result the appeal is allowed and 
the suit remanded to the trial Court with 
the following directions. ‘ The plaintiff will 
be permitted to add the heirs of Karthi- 
yayini Amma as parties. If they raise no 
objection to a decree being passed, no 
further evidence on any issues raised in 
the suit except that of the value of the 
improvements will be necessary. In the 
unlikely event of their resisting the plaint- 
iff's suit, some further issues and evidence 
may be necessary. The learned District 
Munsif has already given findings with 
-Tegard to the value of the improvements on 
the property covered by the plaint. He 
will now permit the plaintiff to amend his 
plaint and ask for the redemption of all 
the items mortgaged. Evidence may of 
course be adduced with respect to the items 
not covered by the original plaint. The 
District Munsif will then pass a decree in 
accordance with his findings. 
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As the plaintiff has had to appeal not 
only because of his negligence in failing 
to add Karthiyayint Amma as a party in 
the lower Courts but also because the 
learned Subordinate Judge gave a wrong 
decision against him on the question of the 
intérpretation of Ex. A, I order all parties 
to bear their own costs in the two Appellate 
Courts. Refund of court-fee in both Appel- 
late Courts is allowed. 

Leave to appeal refused. 

AN, Appeal allowed. 


LAHORE HIGH COURT 
First Civil Appeals Nos. 71 of 1931 and 755 
of 1932 
November 11, 1936 
CoLpsTREAM AND BAIDE, Jd. 
Me. ROBERT HERCULES SKINNER 
— DgriNDANT—APPELLANT 
VETSUS 
BANK or UPPER INDIA, Lro.— 
PLAINTIFF AND OTHERS—DgFrENDANTS— 
RESPONDENTS 

Mortgage—Limitation — Acknowledgment by mort- 
gagor after sale of equity of redemption--Whether 
binds transferee —Limitation, if saved —Acknowledg- 
ment, when to be made—Interpretation of Statutes— 
Enactment of Indian Legislature — English law, if 
affects interpretation — Plain meantng should be 
followed—Additional words should not be imported to 
remove hardshtp. l 

A mortgagor is personally liable even if he has 
parted with the equity of redemption and it is, thers- 
fore, against his interests to extend the period of his 
liability. Consequently, an acknowlengment by the 
mortgagor after sale of equity of redemption is bind- 
ing on the transferee and operates to save limitation 
for a suit to enforce payment of money charged on the 
property. Ian acknowledgment gives more time to 
the mortgagee tosue, it also gives more time to the 
mortgagor and the purchaser of the equity of redemp- 
tion to redeem ths property. [p. 259, col 2.] 

(OCase-law discussed. | 

There is nothing in the wording of œ. 19, 
Limitation Act, to support the contention that whare 
the acknowledgment is made by a person from whom 
the defendant derives his title, it must have been made 
before the transfer of the title. [p. 248, col. 2.] 

When there is a positive enactment of the Indian 
Legislature on any subject,the proper course isto 
examine its language and ascertain its proper moan- 
ing, uninfluenced by any considerations of the 
English Law on the subject. Ramanandi Koer v, 
Kalawati (15), relied on, [ibid.] 

Tt isa cardinal rule of interpretation of statutes 
that an enactment ought to be construed according 
to its plainlanguage and itis not for the Courtto 
speculate as regards the intention of the Legislature 
or to import into the enactment words which do not 
exist there, in orderto remove possible or supposed 
hardship. [p. 249, col. 1.] 


Messrs. Shamair Chand, J. L. Kapur, 
Parkash Chand and Yashpal, for the 
Appellant. 
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Messrs. Muhammad Amin Khan, Muham- 
mad Din Jan and Sham Lal, for the 
Respondents. 

Bhide, J—This judgment will dispose 
of the connected appeals, Regular First 
Appeals Nos. 71 of 1931 and 755 of 1932 
which are from a preliminary and final 
decree in a suit on the basis of a mort- 
gage. The pedigree table of the parties 
concerned in these appeals is attached to 
this judgment as appendix A*. It may be 
mentioned here that one branch of the 
family has become Muhamm dan and mem- 
bers of this branch have been known by 
Muslim as well as Christian names. 

On May 7, 1910, two brothers named 
Thomas Skinner ‘defendant No. 1) alias 
Sultan Mirza and Robert Skinner alias 
Sardar Mirza (who is now dead and is 
represented by defendants Nos. 2 and 3) 
mortgaged a 4% share in the village Siswal 
in the Hissar District in favour of the 
Bank of Upper India (now in liquidation) 
for asum of Rs. 40,000: wide Ex. P-11. 
The mortgage was a simple one and 
carried interest at 7 per cent. per annum, 
which wasto be either paid, or calculated 
and added to the principal every six 
months. The whole amount was to be 
repaid in four yearsin half-yearly instal- 
‘ments of not less than Rs. 5,000 each, 
commencing from November 7, 1910, i.e. 
by May 7,1914. In default of payment of 
any instalment or breach of any other 
condition’ of the mortgage, the whole 
amount was 10 become due and payable 
at once. l 

On May 30, 1914, the mortgagors 
along with another cosharer named 
George Skinner agreed to sell the above- 
mentioned half share in the village Siswal 
along with their land in certain other 
villages to Robert Hercules Skinner, defen- 
dant No. 4, for a sum of Rs. 4,23,000: 
vide Ex. P-16. According to the terms of 
this agreement Rs. 5,000 wag to be paid 
by way of earnest money. A sum of Rupees 
oue lakh was to be paid into the Bank 
of- Upper India on or before June 18, 
1914, by the vendee and in default of such 
payment, the sale was to become null and 
void. The vendee was‘also to arrange for 
the payment of the balance by transfer of 
accountsin the Bank cf Upper India The 
earnest money aud the sum of one lakh 
were duly paid, but the balance was not 
paid. Possession of the property was, how- 
ever, given to the vendee in pursuance of 


—— eer 


. *Pedigree nct given as being not necessary f 
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this agreement and mutatio was also 
effected in his favour inspite of the objec- 
tions of the vendors on January 24, 
1915: vide Ex. P-15. Intimation about 
the agreement of sale was given tothe 
Bank of Upper India by the mortgagors 
cn June 5, 1914. 

Admittedly the mortgagors failed to pay 
the instalments as stipulated in the mort- 
gage deed and the whole amount had 
become payable with interest on May 7, 
1913. ‘As the vendee (Mr. R. H. Skinner, 
the present appellant) failed to pay tLe 
balance of the purchase money, the ven- 
dors sued him for ‘specific performance’ of 
the agreement to pay the balance of 
Rs. 3,16,200 on the basis of the agree- 
ment cf sale dated May 30, 1914. This 


“suit (which is referred to as Suit No. 97 of 


1918) was decreed on June 9, 1918, and 
the decree was affirmed on appeal by this 
Court on November 26, 1923. ‘The vendee 
appealed to their Lordships of the Privy 
Council and they modified tke decree 
of the trial Court so as to make it run as 
follows: ‘That the appellant do pay to 
the respondents a sum by way of damages 
made up of Rs. 3,16,200 with interest at 
7 per cent. per annum from June 18, 
1914 until the date of payment, together 
with costs, and that except as to the pay- 
ment of the said costs, execution ought to 
be stayed for six cilender months and if 
within that time without prejudice toany 
right that he may have to specific relief 
under cl. 5 of the agreement dated May 
30, 1914, after so doing, the appellant 
shall pay to the Bank of Upper India or 
their assigos, the said sum: to be credited 
by them rateably in reduction of the 
principal and interest, the stay ought to be 
made permanent ; but otherwise execution 
ought toissus. This decree was passed on 
December 16, 1927, and the decision of their 
Lordships is reported in Skinner v. Skin- 
ner (1). 

In the meantime the Bank of Upper 
India had gone into liquidation on July 
16, 1917, and Messrs. H. Hunter and 
C. H. Stuart had been appointed as liqui- 
dators with joint and several powers. At 
the time of liquidation the liquidators 
were authorized to enter into an agree- 
ment withthe Trast of India, Ltd., Simla, 
for tke sale of the assets of the said Bank 
and accordingly an agreement for the sale 
of the assets were entered into on July 
16,1917. . The Trust of India also went 


(1) AI R1928 P O 51; 108 Ind. Cas, 350;5 OW N° 
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into liquidation on January 2, 1923, and 
Mr. Damodardas and Mr. 
were appointed its liquidators with joint 
and several powers. On June 27, 1927, 
Mr. H. Hunter, as liquidator of the Bank 
of Upper India and the Trust of India, 
instituted a suit for recovery - of 
Rs. 1,29,435-C-9 against the mortgagors and 
their representatives-in-interest by the 
sale of properly mortgaged by Thomas 
Skinner and Robert Skinner in favour of 
the Bank on May 7, 1910. This Suit 
(No. 470f 1927) was contested by the 
principal defendant, Mr. R. H. Sk’nner, on 
various grounds, but was eventually de- 
creed. A preliminary decree was passed 
on August 27, 1930, and was followed by 
a final decree for sale on March 24, 1932. 
From these decrees two appeals have been 
preferred, viz., Civil. Appeals Nos. 71 of 
1931 and 755 of 1932, by Mr. R. H: 
Skinner. A preliminary objection. was 
raised in these appeals that the appeals 
were not properly instituted as the decree 
was amended after the institution of the 
appeal and no copy of the amended decree 
was filed by the appellant. There is no 
force in this objection, as the amendment 
was of a formal character and merely 
brought the decree into conformity with tho 
judgment, so far as the right to a personal 
decree was concerned. The learned Counsel 
for the appellant stated that he was not con- 
testing at all the part of the decree which 
was thus varied and which made the 
appellant persgonaliy liable. In the cir- 
cumstances, the preliminary objection was 
overruled. 

= On the merits the learned Counsel for 
the appellant confined himself to two 
points, viz., the locus standi of the . Bank 
of Upper India to institute this suit and 
the question of limitation. As regards the 
first point, it was urged that the Bank, 
having sold all its assets to the Trust of 
India, Simla, befcre the institution of 
this suit, had no locus standi to. main- 
tain it. It appears, however, that the 
Bank had only entered into an agreement 
for the sale of its assets. No deéd of sale 
was executed. The Bank had its head- 
quarters at Meerut and a sale of its assets 
could only be effected by a registered 
document, as the ‘Transfer of Property 
Act’ is in force in the United Provinces in 
which Meerut is situated. The Trust of 
India was joined as plaintiff only as an 
interested patty. Similarly Mr. Ashworth, 
liquidator’ of the Alliance Bank of Simla, 
was also made Plaintiff, as an 7 interested 
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party, on an objection raised by the defen- 
dants during the pendency of the suit ; for 
the Trust of India had issued debentures 
worth Rs. 50 lacs in favour of the 
Al'‘iance Bank of Simla and these covered 
the assets cf the Bank of Upper India 
which were to be transferred to the Trust 
of India. -In my judgment the learned. 
Subordinate Judge was right in holding 
that the liquidator of the Bank of Upper 
India had a locus standi to sue in the 
circumstances in spite of the agreement. 
to sell- the assets of the Bank, as the assets 
had not yet been legally transferred to 
the Trust of India. A similar question 
was raised as regards the ~ status of this 
very Bank on the same facts in Fanny 
Skinner v. Bank of Upper India (2‘, and 
their, Lordships cf the Privy Council held 
that the Bank had a locus standi 
to sue. 

I now pass on to the issue of limitation: 


“which was the main question agitated in 


these appeais. It has been already men- 
tioned ‘above that the mortgage © money 
became payable on May 7, 1914, while 
the suit giving rise to these appeals was 
not instituted till- June: 27, 1927. The 
euit being admittedly governed bv the 
twelve years’ limitation prescribed in 
Art. -132; Limitation Act, was prima 
facie barred by time; but the plaintiffs 
sought to-bring it within limitation by 
claiming extension of time under s. 19, 
Limitation Act, on the basis of certain 
acknowledgments specified in para. 17 of 
the plaint. The learned - Subordinate 
Judge has held tke suit to be within time 
on the slrength of one of these acknowledg- 
ments, viz. the one dated March 10, 
1916, which is marked as Ix. P-10. The 
learned Counsel for the appellant chal- 
lenged the correctness of this finding. He 
contended firstly that. the ‘acknowledg- 
ment’ in question was not genuine and 
was not proved by any reliable evidence, 
and secondly, that the ‘acknowledgment, 
having been made by the mortgagors 
after they had sold the property to the 
appellant, could not avail to extend time 
under s. 19, Limitation Act. As regards 
the first point, the learned. Senior Sub- 
ordinate Judge has discussed the evidence 
relating to Ex. P-10 and I see no 
reason whatever to differ from his finding 
that the acknowledgment is genuine. 


(JAIR 1935 P O 108; 155 Ind. Oas. 743, 62 Í A 
115; 57 A 314; 7 R P O 214; 390 W N 834; (1935) M W 
N 726; 1935 0 W N 711; 69 M LJ 158; 37 Bom. LR 
625; 61 O-L'd 477 (P O), | 
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The signatures of Thomas Skinner and 
Robert Skinner on Ex. P-10 have been 
proved by the evidence of Mr. H. K. 
Mukerjee, A. 0O. Banerjee and Lachman 
Prasad (P. W. Nos. 6.7 and 8} which there 
is no good reason io disbelieve. The signa- 
tures appear to tally in most respects 
with those on Ex. P-9, the ‘genuineness of 
which wasnot disputed. The main con- 
tention of the appellant was that the 
signatures on Ex. P-10 do not include the 
Muslim aliases of the signatories; but even 
the widow of Robert Skinner (D. W.No. 4) 
admitted that the mortgagors did not 
always write their aliases when signing. 
The appellant himself had not the courage 
to deny the genuineness of the signatures 
when he was examined and merely con- 
tented himself with saying that he could 
not say whether the signatures were 
genuine or not. Lastly,it is significant 
that the appellant was not able to produce 
any evidence in rebuttal on this point. In 
view of all these facts I feel no hesitation 
in agreeing with the finding of the learned 
Subordinate Judge. 

As regards the second point, viz., the 
sufficiency of the acknowledgment for 
extension of time under s. 19, Limitation 
Act, the learned Counsel relied chiefly on 
the judgment of Mukerjee, J.in Surji Ram 
v. Barhamdeo Prasad (3), Yagnanarayana 
v. Venkata Krishna Rao (4) anda recent 
decision of the Allahabad High Court 
reported in Ram Sarvp v. Sahu Bhagwati 
(5), which was followed by the Allahabad 
High Court in certain similar suits against 
the appellant arising out of the same tran- 
-gactions, which were triedin the United 
Provinces and were eventually dismissed 
as time-barred. The learned Counsel for 
the respondentsonthe other hand relied on 
Krishna Chandra Saha v. Bhairab Chandra 
Saha (6) (which was followed by the 
Calcutta High Courtin Domi Lal Sahu 
v. Roshan Dubey (7)) and Hem Chandra v. 
Purna Chandra, 22 Ind. Cas. 510 (8), Muthu 
Chettyar v. Muthuswami (9), Kanchari Modhu- 
gari Narayana v. Nandigam Venkataramnna 
Patnaik (10), Nigah Ali v. Aqilullah Khan 
' (39104733837. 

(4) A IR 1925 Mad. 1108; 88 Ind. Cas. 434. 

(5) A IR 1936 All. 656; 164 Ind. Cas. 725; (1936) A 
L J 586; 58 A 912. 

(6) 32'O 1077; 9 O W N 868. 

(7) 33 © 1278; 11 O W N 107. 

(8) 22 Ind. Cas. 510; A I R 1915 Qal. 5. 

(9) 55 M 758; 138 Ind. Cas. 632; A I R1932 Mad. 516; 


A J 111; (1932) M W N 614; Ind. Rul. (1932) Mad. 
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(1L), Ram Sahai v. Kunwar'Saha(12) and Ar 
bindakeb Rai v. Jogeshar Rai, 51 Ind. Cas. 
829 (13). The judgment of Mukerjee, J. on 
which the learned Counsel for the appellant 
laid great strees is based chiefly on certain 
English decisions and considerations re- 
garding the hardship likely to result if the 
acknowledgment of a person who has 
parted with his property is held to be 
binding on his transferee. The learned 
Judge also supports his view from the 
analogy cf s. 11, Civil Procedure Code. 
The analogy of the latter sectionis not 
very helpful as the two cases donot stand 
on the same footing as pointed out in 
Amir Mirza v. Lachhmi (14) at p. 5*. As 
regards English decisions, it is conceded 
that the English Statutes are not in the same 
terms ass. 19, Limitation Act, and as pointed 
out by their Lordships of the Privy Council 
in Ramanandi Koer v. Kalawati Koer 
(15) when there is a positive enactment 
of the Indian Legislature on any subject, 
the proper course is to examine its language 
and ascertain its proper meaning; unin- 
fluenced by any consideraticns of the 
English Law on the subject. Now the 
wording of s. 19, Limitation Act, so far as 
it is relevant for the purposes of the present 
case, 1s as follows: 

“Where before the expiration of the period pres- 
eribed fora suit or application in respect of any 
prorerty or right, an acknowledgment of liability 
in respect of such property or right bas been 
made in writing signed by the party against whom 
such property or right is claimed or by some person 
through whom he derives title or liability, a fresh 
period of limitation shall be computed from the 
time when the acknowledgment was so signed." 

It will appear from the above that there 
is nothingin the wording of the section to 
support the contention that where the 
acknowledgment is made by a person from 
whom the defendant derives his title, it 
must have been made before the trans- 
fer of the title. It is a cerdinal rule of 
interpretation of statutes that an enactment 


ought to be construed according to its 
(il) A IR 1930 Oudh 56; 124 Ind. Cas. 435: 6 O 
W N 1068 Ind. Ral. (1930) Oudh 243; 5 Luck 


444, 
(12) A I R 1932 Oudh 314; 139 Ind. Cas, 626; 7 
Luck 26; 8 O W N 522; Ind. Rul. (1932) Oudh 


373; 
(13) 51 Ind. Cas, 829; A IR 1919 All. 242: 17 ALJ 
763 


14) A I R 1932 Oudh 1; 138 Ind, Cas. 800; 7 
tice 270; 8 O W N 1160; Ind. Rul, (1932) Oudh 
314, 

(15) AIR 1928P0 2; 107 Ind. Oas. 14; 55] A 18; 
7 Pat. 221:50 WN 96; I L T 40 Pat. 19; 30 Bom, L 
R297; 470 LJ171;54 ML J 281; 9PL T 97; 32 
OW N 402;26 ALJ 385; (1928) M W N 282; 27 LW 
782 (P 0). 
_ *Pege of ATR 1082 Oudh—[Ed.] 
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plain language and itis not for-the Court 
to speculate as regards the intention. of 
the Legislature or to import into the enact- 
ment words which do not exist there, in 
hard- 
ship. This was the viéw. taken in the 
Oaleutta and Madras cases relied on -by 
the learned Counsel for the respondents, 
Itis true that the Calcutta cases relate 
mostly to s. 20, Limitation Act, which is 
differently worded. But s. 19 also was 
relied on in Krishna Chandra Sahh v. 
Bhairab Chandra Saha (6) and the learned 
Judges (Sir. Francis Maclin, ©. .J.) and 


Mitra, J.) held, in view of the. precise lan- ` 
‘guage ofthe section that an acknowledg- 


ment made bya mortgagor even after the 


- gale of his equity of redemption was suffi- 


cient to save tLe limitation. This view 
appearsto have been consistently taken in 
Madras except in Yagnanarayana v. Ven- 
kata Krishna Rao (4). The latter case 
was not followed ‘in Kanchari Modhugari 
Narayan v. Nandigam Venkataramanna 
Patnaik (10) in which the case-law, in- 
cluding some English decisions, was fully 
considered and Krishna Chandra Saha v. 
Bhairab Chandra Saha (6) was followed. 
The Chief Court of Oudh has also taken 
a similar view in two recent decisions 
reported in Nigah Ali v. Aqtlullah Khan 
(11) and Ram Sahai v. Kunwar Sah (12). 
In Arbindekeb Rai v., Jogeshar Rai, 51 Ind. 
Oas. 829(13) a Division Bench of the 
Allahabad High Court, consisting of Walsh 
and Stuart, JJ. took the same view, but this 
case was dissented from by another 
Division Bench consisting of Suleman, 
C.J. and Bennet, J.in Ram Sarup V. Sahu 
Bhagwati (5). In the latter ruling if was 
Pointed out that there was a difference in 
the wording of ss.19 and 20, andit was 
held following another ruling of the Allah- 
abad High Oourt reported in Raushan 
Lal yv. Kanhaiya (16) and certain English 
décisions, some of which were also relied 


‘on in Surji Ram v. Barhamdeo Prasad 


(3) that an acknowledgment given by a 
mortgagor did not bind a subsequent 
transferee unless it was given before the 
transfer in favour of the latter. As regards 
Raushan Lal v. Kanhaiya (16) it may be 
mentioned that that ease was a case of 
‘payment’ and not of ‘acknowledgment’ 
and the remarks on the question of 
‘acknowledgment’ therein are no more 
than obiter dicta. One of the Judges 
who was a party to that ruling was also 


(16) 41 A 111; 47 Ind. Oas. 845;A I R 1918 All 61;. 
16 A L J 790. 7 - k ; ae 
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a party toa later ruling reported in 
Arbindekeb Rai v. Joyeshar Rai 51 Ind. 
Cas. 829 Cas. (13) which wae a case of an 
acknowledgment and which stpports the 
respondents in this case.- It is true that the 
question is not discussed at length therein, 
but the learned Judges have given their 
reasons for not doing so. 


Asregards the English decisions, I have 
already pointed out that they are not 
really relevant as we are concerned here 
with the interpretation of an Indian Statute 
while the English decisions are based on 
statutes, the language of which is different 
to that of s. 19, Limitation Act. The 
English Statutes as well as the decisions 
based thereon were fully discussed in 
Amir Mirza v. Lachhmi (14) and the 
learned Judges stated their conclusion:as 
follows : 


“Thus it seemstous that there is no complete 
harmony in the English decisions on the subject. 
The decisions are based upon the construction of 
statutes, the language of which is not identical 
withthe language of s.19, Limitation Act. The 
do not embody any general principle whic 
can beregarded as of universal application. It 
has also fo be bornein mind that there is a funda- 
mental difference inthe theory of acknowledgment 
according tothe law in India ag compared with 
the law of England. In England the acknowledg- 
mentsor part payments in order to be effective must 
be such as to amount toa fresh promise to pay. 
Under the Indian Law no promise to pay either 
expressor implied is required. Weare, therefore, 
of opinion that the English authorities cannot 


.8fford any guidance in determining the question 


which must bedecided on the proper construction 
ofthe provisions of the Indian Limitation Act.” 


The learned Judges of the Allahabad 
High Court who decided the case reported 
in Ram Sarup v. Sahu Bhagwati (5) 
have laid stress on the difference in the 
language of s. 19 and s. 20, but so far as 
I can see, the difference throws little 
light on the question of interpretation with 
which we are concerned. The words ‘or by 
some person through whom he derives 
his title or liability’ do not occur atall in 
s. 20. The main point for decision in the 
case before us is the interpretation to be 
placed on these words. In thecase of a 
‘payment’ by a mortgagor, it is conceded 
that it does serve toextend the period of 
limitation against transferees even when 
the payment is madeafter the transfer, 
There seems tobe no adequate reason in 
the circumstances why the same principle 
should not govern an ‘acknowledgment’ 
also. It was urged that ‘payment’ stands 
ona different footing from a mere ‘ack- 
nowledgment’ as the latter might be made 


ao 
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'fravdulently. Butifthereis a possibility 
of a collusive ‘acknowledgment’ there is 
also a possibility of a collusive ‘piyment’, 
‘For a mortgagor might be induced to 
make small payments ficliliously or frau- 
dulently. Butit is really unnecessary to 
. go into ihe question of fraud; fr if an 
acknowledgment is not genuine, it may 
possibly be ruled outof the purview of 
s. 19 for that reason as pointed outin 
Arbindekeb Rat v. Jogeshar Rui, 51 Ind. 
‘Cas. 829 (13). Otherwise, an acknowledg- 
ment’ is also against the interest of the 
‘mortgagor asit extends the period cf his 
liability and there is, therefore, no reason 
why it shouldnot serve to extend the 
- period of limitation against a mortgagee 
‘in the same way and for the same reason 
'as apayment falling within the scope of 
's. 20. Of course, an ‘acknowledgment’ of 
liability implies that the person who 
makes the acknowledgment is -still liable 
. andit is only to such cases thatthe section, 

I suppcse applies. 

-~ In Chinnery v. Evans (17) a case decided 
by the House of Lords in 1864, in which it 
was held that payment by a mortgagor to 
ca mortgagee serves to extend time as 
against a purchaser of the equity of re- 
-demption ofthe mortgaged properties, a 
question having been raised as to whether 
a payment even by a stranger would serve 
to extend time, Lord Westbury remarked 
as follows : 

“It was said in argument, that if such an inter- 
pretation be given to the statute, it would be 
possible for a stranger to pay the interest to the 
mortgagee, and thereby to keep alive the mort- 
gage. It is hardly necessary to deal with such an 
improbable case as that; but the answer to it, I 
think, would be this: that money paid, that is money 
handed over, by a stranger to the contract under 
“which it was paid, to the individual entitled to re- 
ceive it, would not have the characteristics and 
the legal equality of payment. It would be avolun: 
tary render; a gift or donation being made by, a 
party not in any respect subject to liability, to the 
individual who would not be entitled to receive 
from the person so rendering it any part of the 
money which it issupposed would be paid.” 

The same remarks would apply to an 
acknowledgment if it is made by a person 
who isnot himself liable. It would not 
have the ‘legal quality’ of acknowledgment. 
The learned Judges who decided the Cal- 
cutta case reported in Krishna Chandra 
Saha v. Bhairab Chandra Saha (6), at 
_p. 1081* held that the principle to be de- 

duced from Chinnery v. Evans (17), was 


(17) (1864) 11 H LO 115; 4 N R 520; 10 Jur. (ws) 855; 
11 L T 68, 
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that : 


“A mortgage cannot, by the act of parties en- 
titled only to equity of redemption, be deprived 
of his right to resort to any estate comprised in his 
mortgage, so long as hehas not released or given 
itap and so long as that mortgage is legally kept 
alive,” 

In the present instance, the suit was to 
enforce payment of money. charged on 
immovable property (cf. Art. 132, Limita- 
tion Act) and the acknowledgment was by 
persons who were still liable for the pay- 
ment. It. is true that the morigagors had 
parted with the security, but it must be 
remembered that a mortgagor is person- 
ally liable even if be has parted with the 


-equity of redemption and it is, therefore, 


* 
t 


against his interests to extend the period 
of his liability; for if the discharge is 
delayed, the interest goes on accumulating 
and thereis risk of his being held per- 
sonally liable fora largersum. Tue liabi- 
lity of the transferec on the other hand is 
confined to the secured parly and h3 incurs 
no greater risk by the extension of time. 
The appellant in this case admittedly knew 
of the existence of the encumbrance when 
he purchased the property and he must be 
taken to have accepted it with all the inci- 
dents attached to it. In fact he had to 
pay the money required t) redeem the prior 
mortgages. If an acknowledgment gives 
more time to the morigagee to sue, it also 
gives more time to the mortgagor and the 
purchaser of the equity of redemption to 
redeem the property. As remarked by the 
learned Judges in Kanchari Modhugari 
Narayana v. Nandigaru Venkataramann2 
Patnaik (10), at p. 901%, col. 1: 

“The subsequent purchaser or encumbrancer who 
knows the existence of a mortgage ought also to 
know the possibility of the mortgage being kept 
alive by acknowledgment or payment and as he 
purchased only the equity of redemption, it cannot 
be said that heis disappointed. Hə gets what he 
bargained for. He has no right to expect that the 
mortgage would become barred and he can make 
a profit in the transaction.” 

It will thus appear that there is little to 
be said in favour of the appellant even 
on grounds of ‘equity’ (if they are relevant 
at all) on which stress wis laid dowa by 
the learaed Counsel for the appellant; In- 
deed in the present instance, the . whole 
litigation was due to the failure of the 
appellant himself to pay up, as Le was 
bound todo, the balance of the mortgage 
money consisting of, over three lacs which 
was to be utilized “in paying up the prior 
encumbrances. Itwasinthe year 1805 that 
the case reported in Krishna Chandra Saha 
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v. Bhairab Chandra Saha (6), referred to 
above which was followed in several sub- 
sequent rulings was decided. That case 
did not merely refer to a payment but also 
to an acknowledgment as has been pointed 
oul already. Surji Ram v. ‘Barhamdeo Pra- 
sad (3), which was decided in the same 
year, was cited in arguments before the 
learned Judges who decided. Krishna 
Chandra Saha v. Bhairab Chandra Saha 
(6), but they did not follow or refer to it. 
The opinion of Mukerjee, J. in Suraj Ram 
v. Barhamdeo (3), was apparently net shared 
“by his learned colleague Harrington, J. 
though he did not express his views 
on the point very definitely. 
Limitation Act was amended in 1203 
bat the Legislature did not amend the 
wording of s.19 and it has not thought it 
necessary tointervene up till new, although 
the view expressed in Krishna Chandra 
Saha v. Bhairab Chandra Saha (6), has been 
followed in a numberof subsequent rul- 
ings as stated above. 
no means free from difficulty but after a 
careful sonsideration of the wording of s. 19 
“and the decisions cited, I see no reason in 
the circumstances of the cuse to dissent 
from the view taken by the learned Sub- 
ordinate Judge, which appears ta be sup- 
ported by the weight of authority. 

Before concluding, I may mention one 
more print which was raised by the learn- 
ed Counsel cn behalf of the plaintif-res- 
pondent. It was urged by him that the sale 
‘was not completed in favour of the ap- 
pellant by execution of a sale deed and 
the appellant’s position was no better 
than that of a trespasser. It was, there- 
fore, urged th:t he could not raise the 
question of limitation at all, as even his 
‘adverse possession’ could not avail against 
the Bank, who was a simple mortgagee 
and was not entitled to immediate posses- 
sion. Reliance was placed in support of 
the latter contention on Viyapuri v.Sonamma 
Bai Ammani (1&8) As reg rds this argu- 
ment, it will suffice to say thatthe cop- 
tion that the sale was never completed 
and that the status of the appellant was 
no better than that of a.trespasser was 
never taken up in the Court below. In 
para. 5 of the plaint it was ciearly recited 
thaton May 30, 1914, the property in dis- 
pute in‘the present case along with cer- 
tain other properties was agreed to be sold 
to the appellant and that ‘accordingly 
mut ition was e‘fected in favour of defend- 


(18) 39 M 811; 31 Ind. Cas. 412; A IR 1916 Mad. 990; 
29 ML J 645; 2 L W 1080;18M L T 436, 
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ant No.4 and possession of Siswal as well 
as of the other villages was given to him.' 
The following paragraphs recite further 
that defendant No.4, i. e, the appellant 
R. H. Skinner, had sold portions of the 
property to other persons who were joined 
as defendants. There is no suggestion in 
the plaint at allthat the sales in favour 
of ihe appellant or his transferees were 
incomplete or void. There was, therefore, 
no issue on the point and the plaintiff-res- 
pondent cannot be allowed to set up a new 
case al this stage. It may be noted here 
that though the document dated May 30 
1914, is inartistically drawn up, Counsel for 
both parties agreed that it was no more 
than an ‘agreement to sale.’ Itistrue that 
no formal sale deed was drawn upas the 
appellant failed to pay-the balance of the 
consideration ; but tre mutation proceed- 
ings show thata verbal. sale was alleged 


to have taken place and the vendors them- 


selves had apparently applied for the 
mutation to be attested. Such a verbal sale 
is permissible in tke Punjab, where the 
Transfer of Property Act is not in force. 
On the above findings I would dismiss these 
appeals, but in view of all the circums- 
tances leave tLe parties to bear their coş's. 
Coldstream, J.—I agree, 


N. Appeals dism’ssed. 
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CALCUTTA HIGH COURT 
Civil Reference No. 15 of 1936 
April &, 1937 
Jack AND S. K. Gucsz, JJ. 
EM PL ROR—F Roszgcurtor 


VETSUS 
SATYENDRA NATH BOSĘ— 


RESPONDENT 

Legal Practitioners Act (XVIII of 1379), s. 13 (£) 
— Calcutta High Court Rules, s. 978 (2),  (3)— Re- 
gistered clerk, meaning of—Mukhtear maintaining 
unregistered clerk for work outside Court—Such, 
clerk not entering any of the Courts—Rule, af con- 
traven:d—Mukhtear, if liable to be proceeded against 
under s. 1341F). 

The expression ‘recognized clerk’ means a clerk 
employed by a Pleader or mukhtear and permitted 
as such, to have azesss tothe Courts in which his 
empl.yer is authorized to practise and to the officers 
attached thereto. Under s.978 (2), (3), Calcutt. 
High Court Rules, thestatement made on the ap- 
plication undertaking not toemploy an unregistered 
clerk means that he undertakes not to employ an 
unregistered clerk to do the business of a registered 
clerk, that is to say, that he undertakes not to em- 
ploy any clerk who willrequire for the perform- 
ance of his work access to the Court or to the minis- 
terial officers. 

Consequently, where a mukhtear, after statement 
under s, 978 (2) (3), maintains an unregistered clerk 
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who works inthe Court compound but does not 
actually enter any of the Oourts, the mukhtear does 
not contravene any rule amd cannot be brou ght under 
the provisions of s. 13 (f), Legal Practitioners Act 


- Messrs. S. C. Basak and Ramaprosad 
Mukhopadyu, for the Crown. 

Messrs. Suresh Ch. Talukdar and Ajit Kr. 
Dutta, for the Respondent. 


Order.—This is a reference under s.13 
(f), Legal Practitioners’ Act, in which Babu 
Satyendra Nath Bose, Mukhtear, is charged 
with having, contrary to the Rules of the 
Court, employed an unregistered clerk. It 
appears that he had a registered clerk 
named Khalilur Rahaman whose card was 
cancelled by the Additional District Magis- 
trate, Tipperah, on January 17, 1936. It 
was found in July that Khalilur Rahaman 
was still working for the mukhtear in the 
Court compound though he did not actually 
enter in any of the Courts. The explana- 
tion of the mukhtear is that he believed 
that he was doing no wrong as Khalilur 
Rahaman was nct allowed to do any of those 
aets which only registered clerk may per- 
form and particularly as he had told 
Khalilur Rahaman that he must not enter 
the Courts themselves, aud secondly, that 
during the time he employed Khalilur 
Rahaman he was testing other likely per- 
sons witha view to employing one of them 
as his registered clerk and that he has 
since applied for the registration of the 
third of the men he tried. He also stated 
that if the view he had taken of the rules 
was an incorrect one, he might be excused 
as he acted under a bona fide misconception. 
The learned District Judge finds that the 
mukhtear's attitude appears to have been 
produced by sheer good nature and not by 
contumacy and wilful negligence of the 
Additional District Magistrate's order, and 
that it would be difficult to labe] the mukh- 
tear’s action’ as gross misconduct and that 
Note 2 to r: 975 may possibly have raised 
in the mind of the mukhtear an impression 
that he could employ an unregistered clerk 
at his own discretion. On referring to the 
Rulesit appears that the mukhtear on his 
application for the registration of the clerk 
made a statement undertaking not to em- 
ploy an unregistered clerk during the year 
as shown by s. 978 (2), (3). Under s. 974 
a registered clerk is defined as meaning a 
clerk who is employed by a Pleader or 
mukhtear in connection with his legal busi- 
ness and who is registered under these 


Rules. Section 975 says : 

“A registered clerk shall for the purpose of per- 
forming the ministerial part of the work of his em- 
ployer's office have access to any Court in which the 
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latter ig authorized to practice and to such of its 
ministerial officerg as mayin that behalf be desig- 
nated by the presiding Judge of such Gourt. ' 

Note 2 of the section says : 

“No person employed by a Pleader or mukhtear 
other than a registered clerk shall be allowed access 
to any of the Courts of the District or to have any 
dealing withthe ministerial officers attached thereto.” 


It is, therefore, contended that a regis- 
tered clerk means a clerk who is employed 
in connection with the legal business and 
who has access to the Courts and ministerial 
officers. This is confirmed by reference to 
the old rules which say the expression ‘re- 
cognized clerk’ means a clerk employed by 
a Pleader or mukhitear and permitted as 
such, to have access to the Couris in which 
his employer is authorized to practice and to 
the officers attached thereto. It is urged 
that under s. 978 (2), (3) the statement made 
on the application undertaking not to em- 
ploy an unregistered clerk means that he 
undertakes not to employ an unregistered 
clerk to dothe business of a registered clerk, 
that is to say, that he undertakes not to 
employ any clerk who will require for the 
performance of his work access to the Oourt 
or to the ministerial officers. This is an inter- 
pretation which may reasonably be put upon 
the rules and it does not appear that the 
mukhtear actually offended against the rules 
in employing a clerk otherwise than a clerk 


. requiring access tothe Courts or to the 


ministerial officers. After all the Court is 
concerned with those clerks who have access 
to the Courts or to the ministerial officers. 
If the mukhtear, for instance, likes to 
engage a typist to type his letters or to help 
him as a clerk to do his business outside 
the Court, it does not appear that the Court 
can have any objection to the appointment 
of such a clerk. We think, therefore, that 
in view of the fact that the clerk employed 
by the mukhtear was not allowed access to 
the Court or to the ministerial staff the 
mukhtear cannot be regarded to have done 
anything which would bring him under the 
provisions of s. 13 (f), Legal Practitioners’ 
Act. The reference is, therefore, rejected 
in view of the fact that the mukhtear can- 
not be held to have committed any offence 
which renders him liable..to be punished 
under s. 13 (f) of the Act. ; 
N. Reference rejected. 
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LAHORE HIGH COURT 
Criminal Appeal No. 1409 of 1936 
March 1, 1937 ' 
SKEMP, d. 
MUHAMMAD SALABAT—OConvictr 
—ÅPPELLANT 
VETSUS 
EMPEROR—Opposits Party 

Evidence Act (I of 1872), s. 159—Referring to 
statements in First Information Report, medico-legal 
report, etc., asif they are evidence—Practice con- 
demned—Proper procedure indicated. 

The practice in the Punjab of referring to state- 
ments inthe First Information Reports, medico-legal 
reports and so forth as if they were evidence is 
not justified by law. The proper course is for the 
witness to refer to the document which he .has pre- 
pared at the time under s. 159, Evidence Act, and 
state in Court everything which the prosecution or 
Counsel for defence or the trying Magistrate or 
Judge considers material. The Judge should not, 
therefore, refer to anything in such report which is 
not sworn to by the witness in Oourt. ace 

Or. A. from an orderof the Additional 
District Magistrate, Lyallpur, dated Decem- 
ber 4, 1936. 

Mr. Nand Lal, for the Petitioner. 

Mr. V. N. Séthi, forthe Government Advo- 
cate, for the Crown. 

Judgment.— Muhammad, appellant, has 
been convicted unders. 376, Indian Penal 
Oode, of raping Musammat Khairan, wife 
of Taja and has been sentenced to five 
years rigorous imprisonment. 

The case for the prosecution, which has 
been believed by the Magistrate, is that 
Khairan Machhan, accompanied by her 
husband's sister also named Khairan, was 
going to.the fields to bring fodder. The 
appellant Muhammad said he would give 
herfodder and as they were going through 
a‘chari field he suddenly raped her, al- 


though her monthly course was taking place . 


at the time. She raised an alarm which 
brought her sister-in-law and two men, 
Ghulam and Waryam. Muhammad’s de 
fence is that he previously had an unlaw- 
ful intimacy with Khairan and used to 
give her fodder. On the date in question 
she came for fodder and he had sexual 
intercourse with her in the chari field 
with her consent. They were, however, 
discovered by the other Khairan. The sole 
point in this case is whether the sexual 
intercourse of Muhammad with Musammat 
Khairan (P. W. No. 1) was against her will 
or with her consent. The conviction really 
depends-on the evidence of the two Khai- 
rans, P. W. No. 1, who says that she was 
raped and P. W. No. 2 who says that she 
actually witnessed the rape. The other 
eye- witnesses Ghulam and Waryam say that 
they came up shortly afterwards, saw the 
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first Khairan half-naked, and Muhammad 
also half-naked running away. This evi- 
dence is compatible with sexual intercourse 
with consent except that they both say 
that the first Khairan said shehad been 
oulraged and that the second Khairan that 
she had witnessed the outrage. 

The First Information Report made by the 
first Khairan corroborates her evidence 
in Court in detail. Thisis impcrtant as 
the offence is said to be committed -at 
rotiwela and the report was lodged at the 
Police Station distant eight miles at 7 P. M. 
the same evening. Most of the remaining 
witnesses are formal and in view of the 
accused's admission, of no importanes. An 
exception is, however, the Oivil Surgeon, 
whose evidence will be discussed after 
that of the defence witnesses. There are 
three defence witnesses who testify to a 
previous intimacy between Khairan and 
Muhammad. Two of them Kishen Singh and 
Lal Singh say that they saw Taja giving a 
shce beating to his wife Khairan because 
of this intimacy. The only point against 
these witnesses is that they did not make 
any statement before the Police. The third 
witness who also speaks of the intimacy 
said he had seen Khairan going to the 
square of Muhammad several times, and 
seen Taja finding fault with his wife in 
the bazar in respect of this. The intimacy 
is denied by most of the prosecution wite 
nesses, but the patweri said : 

“I do not know of any scandal between Musame 
mat Khairan and Muhammad accused, but people's 
tongue always wags about the reputation of kamin 
woman specially when they are new arrivals (ag 
Khairan was) and Musammat Khairan was no excep- 
tion,” 

The medical witness, Lieutenant-Colone] 
Dr. Jamal-ud-Din, I. M. S., Civil Surgeon of 
Lyallpur, said in his sworn evidence that 
he found no signs of rape on Musammat 
Khairan, He noted a slight swelling in 
the region ofthe elbow joint. Nosigns of 
other injuries on her person were found, 
The Magistrate said that Lieutenant-Coloe- 
nel Jamal-ud-Din found nc signs of rape 
but said that none could be expected in 
the case of amarried woman which Musam- 
mat Khairan was. This is notin the evi- 
dence of Lieutenant-Colonel Jamal-ud-Din 
as given in Court. After saying that there 
were no signs of rape, however, he said, 
“The observations made are detailed in 
Ex. P. D., a carbon copy of medico-legal 
register.” That is the only reference to 
the carbon copy and the medical witness 
was not even asked to depose formally 
that everything in the register was correct, 
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The last para.in the carbon copy is ‘Opi- 
nion : no signs of rape noted. She is mai- 
ried and used to sexual intercourse.” This 
is. what the Magistrate is referring to not 
very accurately in his judgment. There 
is a common practice in this province of 
referring to statements in the First Infor- 
mation Reports, medico-legal reports and 
so forth as if they were evidence. This 
is not justiied by law. The proper course 
is for the witness to refer to the document 
which he hss prepared atthe time under 
s, 159, Evidence Act, and state in Court 
everything which the presecution or Coun- 
eel fur defenceor tke trying Magistrate or 
Judge ccnsiders material. That has not 
been done inthis case, and the way in 
which the Magistrate used the report is 
not quite fair. If the Civil Surgeon had 
been asked in Court what was the effect 
in his opinion of the fact that Khairan was 
married and used to sexual intercourse, 
we do nat know what he would have said, 
Mr. V. N. Sethi, who represented the 
Crewn, wished to rely on another remark 
in the carbon copy in support of Musam- 
mat Khairan's allegation that s:e was men- 
strnuating atthetime. Ifthis allegation is 
true, it is a circumstance obviously favour- 
ing the prosecution ; but for the reasons 
already given, I do not think that anything 
in the report not sworn to by the witness 
in.Court can be referred to. Thus in sup- 
port of the prosecution on the one point 
in issue we really have only the two Khai- 
rans. Sexualintercourse is admitted and 
there is evidence of fairly good quality as 
to the previous intimacy. The . medical 
evidence does nol sapport the theory of 
rape. Not only wereno marks found on 
Khairan but none on Muhammad who was 
also examined two days after the alleged 
crime. I donot know what the truth of 
this case may be but the charge is cer- 
tainly not proved beyond doubt. I accept 
the appeal of Muhammad and acquit him. 
-N. Appeal allowed. 
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SPARGO, J. 
EMPEROR—PROSECUTOR 
a versus 
YENKATASWAMY—Oppositr Party. 
Whipping Act (IV of 1909), s. 3—Double sentence 
of whipping, tf contemplated by Act—Conviction at 
one trial for two offences—Double or concurrent 
sentences of whipping— Legality of. : 
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Double sentences of whipping are not contem- 
plated by the Whipping Act. Double sentences of 
whipping are illegal and concurrent sentences are 
also illegal. The word “concurrent” properly ap- 
plies only to sentences of imprisonment. If it were 
applied to sentences of whipping, the literal mean- 
ing would be that the prisoner was to be flogged 
by two operators simultaneously. Section 35, Cri- 
minai Procedure Oode, which authorizes the passing 
of concurrent sentences, says nothing of whipping 
but only imprisonment or transportation. When a 
person is convicted of two offences at one trial, the 
proper course is to sentence the accused to one of whip- 
ping jin lieu of any other punishment and not ‘to 
pass asentence of whipping on each charge and 
order that they should 1un concurrently. Nassir v. 
Chunder (3) and mperor v. Eng Gyaung (4), relied ° 
on 


‘Cr. R. from an order of the Hony. Ma- 
gistrate, 2nd Bench, Rangoon, dated Novem- 
ber 2, 1936. 

Order.—The respondent Yenkataswamy 
was- convicted by the Second Bench of 
Honorary Magistrates, Rangoon, at one 
trial of ‘two offances under s. 379, Indian 
Penal Code. The learned Magistrates sen- 
tenced him on each charge to receive 
20 lashes, under s. 3 (a), Whipping 
Amendment Act, 1927, and ordered that 
the two sentences should run concurrently 
under s. 35, Criminal Procedure Code The 
reference tothe Whipping Amendment Act 
of 1927 ‘appears to be a mistake. The 
reference should be to the Whipping Act, 1V 
of 1909. . Under s. 3, Whipping Act, 
whipping may be awarded in lieu of any 
punishment, to which the offender may be 
liable under the Indian Penal Code. The 
question“that has been argued before me 
is: Are concurrent sentences of whipping 
legal? if think that there can be no doubt 
ihat concurrent sentences of whippiiig are 
illegal. It think that there is no doubt 
that double sentences of whipping are 
illegal. In King-Emperor v. Nga Po Kyan 
(1), it was held that under the provisions of 
ss. 3v2 and 393, Criminal Procedure Ccde, 
not more than one sentence of whipping, 
and that not exceeding 30 stripes, should 
be awarded at cne time. In that cage 
there had been two sentences of whipping 
passed and it was ordered that one was to 
be executed as soon as practicable and the 
other six months hence. It.was held that 
this infringed the spirit, if not the letter 
of ss. 392 and 393, Criminal Procedure 
Code. 

That was a case, it is true, in which 
two sentences of whipping of 30 stripes 
each had been passed and it had been 
ordered that they be inflicated at different 
times; and it might be said that there is 


(1) (1904-08) 1 U B R Cr, 47; 4 Or, L J 281, 
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no obstaéle to a sentence cf 15 lashes on 
each of two charges to be inflicted at one 
time, a total of 30 lashes which is within 
the limitimposed by s. 392 (2), Criminal 
Procedure Cede, and since the two sentences 
would be inflicted in sequence, they would 
not be executed in instalments. But in 
Emperor v. Jagannath (2) it was pointed 
out that the legality of a double sentence 
of whipping is doubtful, and in. Nassir v. 
Chunder (3) it was teld by a majority of 
the Court that when a person, who has 
been “‘previcusly convicted” (vide s. 4, 
Act VI of 1864) -is convicted atone time 
of two or more offences he may be punished 
with one but enly one whipping in addi- 
tion io any other punishment to which under 
s. 46 (now s 385, Criminal Procedure 
Code), he may be liable, and that it is not 
illegal to sentence tim to one whipping in 
lieu .of all other punishments. In that 
case Macpherson. J.said at p. 42* that under 
the Whipping Act: 


“It appears to me that in no case can more thau 
one sentence of whipping be passed Such a thing 
as a double whipping is not contemplated by Act VI 
of 1864. It appears to me from the general tenor of 


the whele Act, and is shown moie especially by, 


8th, 10th and llth scctions, which provide that when 
whipping is awarded in addition to imprisonment, 
the whipping shall be inflicted immediately on the 
expiry of 15 days from the date of the sentence, or 
(in the case of an appeal having been made) im- 
mediately on the receipt cf the order of the High 
Court confirming the. sentence,—that ‘in no case, if 


the “cat-o-nine-tails, be the instrument emplcyed,” : 
of whipping exceed one. 


shall the punishment, 


huhdred and fifty lashes, or, if the rattan be 


employed, shall the punishment exceed 30 stripes, — -. 


and that ‘no sentence shall be executed by instal- 


ments.’ With these provisions in the Act, and ‘in. 


the absence of any indication of an intention that 
& man should be liable. to be sentenced at one 
time to more than one whipping, I am of opinion 
that under s. 46 only one whipping can be awarded.” 


There is no more reason to suppose that 
double sentences of whipping are con- 
templated by the Whipping Act IV of 1909 
than by the: previous Whipping Act and I 
respectfully agree with -tbe remarks of 
Macpherson, J. quoted above. Itis clear 
then that double’ sentences of whipping 
are illegal and ‘concurrent’ sentence of 
whipping are illegal forthis reason and 
also because ‘as po:nted out by Twomey, J. 
in Emperor v. Eng Gyaung (4) the word 
“concurrent” properly applies only to sen- 
tences of imprisonment. if it were applied 


to sentences of whipping, the literal mean-' 


ing would be that the 
(2) 4 Bom. LR 929. i 
id, 9 W R Cr. 41; Beng. L R Sup. Vol: 951,* i 
(1) 6 LB R 22; 1l Ind. Cas. 100l; 12 Cr. L J 465. 


prisoner was to be 


*Page of 9 W. R.—(|Hd.] 
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flogged by two operators simultaneously. 
Section 35, Oriminal Procedure Code, which 
authorizes the passing of concurrent sen- 
tences, says nothing of whipping but only 
imprisonment or transportaticn. 

The proper course in such a case as the 
present wastosentence the accused to one 
whipping in lieu of any other punishment 
and not to pass a sentence of whipping on 
each charge and order that they should run 
concurrently. My attention was drawn to 
Emperor v. Mi Hlwa {5) wherein it was 
Pointed out that where at cne trial an 
accused is ecnvicted of two cfifences, it is 
incumbent upen the Magistrate to pass 
sentence upon the accused in respect of 
both the offences. But where a sentence of 
whipping is passed unders. 3, Whipping 
Act, it is in leu of the punishment to 
which he may be liable for both of the 
offences. Accordingly the double sentence 
of whipping passed in this case is set 
aside and in place thereof a sentence of 20 
lashes is passed in lieu of other punish- 
ment. Since the whipping has already been 
inflicted, no further action is necessary. 

N. Order accordingly. 

(5) 12 R 413; 154 Ind Cas 75; A I R1931 Rang. 
338; (1934) Or. Cas. 1248; 36 Cr. LJ 460; 7R Rang. 
99). `: gui 7 


MADRAS HIGH COURT 
Criminal Revision Case No. 777 of 1926 
` ~  Casé Referred No 50 of 1935 
i - December 15, 14936. 
MooxErr anp LaksumaNa Rao, JJ. 
In re T. VARADARAJULU NAIDU 
a A —ACCUSED = - 

‘Criminal Procedure- Code (Act’ V of 1898), ss. 476, 
195— Complaint required by s. 195--By whom .to be 
filed—Trial in High Court—‘Court’, meaning of— 
Any Judge, tf can deal with the matter—Notice to 
person proceeded against, if essential. 

-The complaint required by s.J95 of the Code of 
Criminal Procedure is the complaint of the Court 
in which the documents were given in evidence 
and not of the trial Judge and when a suit is 
tried by a Judge of the High Court, the term ‘Court’ 
occurring in the section must be taken to mean 
‘the High Court’. There is nothing to prevent any 
Judge of the High Court from dealing with the 
matter though as a matter of convenience, this would 
seldom be done. ‘The fact that the matter was 
placed before another Judge, the trial Judge being 
absent at the time, is immaterial. The Court 
may, under s, 476 of the Code make the com- 
plaint on application’ made to it or other- 
wise and it need not hold a preliminary enquiry. 
Notice to the person proceeded. against 38 not 
essential. Batkasturibat v. Vanmalidas (1), referred 
to. , 


Or. Rev. Case referred for the opinion of 
the High Court under s. 432-ofthe Orimi- 
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nal Procedure Code, by the Chief Presidency 
Magistrate, Egmore, Madras, in his letter 
a C. No. 1405 of 1s36, dated October 9, 
1936. 

My. K. V. Ramseshan, for the Public Pro- 
secutor, for the Crown. 

a A. 5. Sivakaminathan, for the Accus- 
ed. 

- Lakshmana Rao, J.—This is a reference 
by the Chief Presidency Magistrate, Madras, 
and the questions referred are : 

(1) Whether the complaint preferred in 
pursuance of an order passed by the Om- 
ciating Chief Justice on an office nole is 
an order passed by the Court within the 
meaning of s. 476, Criminal Procedure 
Code. 

(2) Whether the Officiating Chief Justice 
could pass an order under s. 476, Criminal 
Procedure Code, in a case where no orders 
were passed under s. 476, Criminal Pro- 
cedure Code either by the trial Judge or 
his successor or the Appellate Bench that 
decided the original side appeal against 
the judgment and decree in O. S. No. 542 
of 1931. 

(3) Whether the Officiating Ohief Justice 
could be deemed to be the successor to 


the trial Judge who decided C. 8S. No. 542. 


of 1931 in the exercise of Original Civil 
Jurisdiction. 

The facts are set out in the Order of 
Reference, and briefly stated, they are 
that during the trial of the O. 8. No. 542 
of 1931 on the file of the High Court, two 
documents dated March 10, 1928, and May 
10, 1928, purporting to be certified copies 
of papers dated. March 2, 1928, and April 
26, 1928, alleged to have been passed in 
O. P. No. 38 of 1928 were filed on behalf 
of the one of the defendants. The. trial 
Judge, the present Chief Justice found 
that the documents were fabricated and 
used by Varadarajulu,Naidu, one of the 
defendants in the suit, knowing them to 
be such, and the matter was under the 
directions of the trial Judge reported to 
the Police for necessary action. The Police 


filed a charge sheet against Varadarajulu. 


Naidu, under s. 471 read with s 466, 
Indian Penal Code, and he was committed 
to the High Court Sessions for trial. There 
was, however, no complaint in writing by 
the High Court as required by s. 195 of the 


Code of ‘Criminal Procedure and the order. 
of committal was quashed by Cornish, J., 


on the ground that the offence under s. 47], 
Indian Penal Code, cannot be taken cogni- 
sance of except on the complaint of the 
Court in which the documents were given 
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in evidence. The Original Side Officé then 
put up. a note to the Officiating Chief 
Justice setting out the entire facts, and 
the Officiating Chief Justice passed an order 
under s. 476 of the Code of Criminal Pro- 
cedure directing the Registrar to make a 
complaint under s 471 read with s. 466, 
Indian Penal Code. The complaint was 
filed accordingly and process was issued to 
the accused. Objection was taken by him 
to the validity of the complaint and hence 
this reference. 

The order was in terms passed under 
s. 476 of the Code of Oriminal Procedure 
and the real question is whether the Offi- 
ciating Chief Justice had no jurisdiction to 
pass the order. The complaint required 
by s. 195 of the Code of Criminal Procedure 
is the complaint of the Court in which the 
documents were given in evidence and not 
of the trial Judge, and as pointed out in 
Baikasturibai v. Vanmalidus (1) when a 
suit is tried by a Judge of the High Court, 
the term ‘Court’ occurring in the section 
must be taken to mean ‘the High Oourt.’ 
There is nothing to prevent any Judge of ` 
the High Court from dealing with the matter 
though as a matter of convenience. this 
would seldom be done, and the matter was 
in this case placed before the Officiating 
Chief Justice, as the trial Judge was ab- 
sent at the time. The Court may, under 
s. 476 of the Oode of Oriminal Procedure, 
make the complaint on application made 


-to it or otherwise and it need not hold a 


preliminary enquiry. Notice to the person 
proceeded against is not essential and it is 
apparent from the order itself that it was 
passed by the Officiating Chief Justice in 
the exercise of Ordinary Original Jurisdic- 
tion. There is, therefore, no substance in 
the contention that the Officiating Chief 
Justice had no jurisdiction to pass the order 
under s. 476 of the Code of Criminal Pro- 
cedure, and the questions Nos. 1 and 3 do 
not arise. The proper course for the accus- 
ed is to appeal against the order únder s, 476 
of the Code of Uriminal Procedure; and it 
is queer that objection should have been 
raised and permitted before the Magistrate. 
The reference is answered accordingly and 
the records will be retransmitted to the 
Chief Presidency Magistrate for proceeding 
with the case according to law. ` 


AN. Answer accordingly. 
(1) 49 B 710; 88 Ind, Cas. 709; 27 Bom. L R 616; 26 
Or. LJ 1189; A IR 1925 Bom. 436. 
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Criminal Revision No. 651-B 

of 1936 
February 26, 1937 
Ba U, J. | 
ONG BOON HOCK-—APPLICANT 
versus 
EMPBROR—Opposits Party 
_ Penal Code (Act XLV of 1860), s. 477-A—Hssential 
ingredients of — ‘Intent to defraud, meaning of— 
Manager offering bribe out of company’s JSunds— 
Intention to promote company’s tnterests—Offence, 
if committed — Criminal trial — Evidence —Pre- 
sumption—Fatlure to call necessary witness. 

One of the most important ingredients of s. 477-A, 
Penal Code is ‘intent to defraud’: This expression 
implies conduct coupled with intention to deceive and 
thereby to injure ; inother words “defraud” involves 
two conceptions, namely, deceit and injury to the 
person deceived, that is, infringement of some legal 
right: possessed by him but not necessarily depriva- 
tion of property. Where, therefore, the manager of a 
company offers bribe out of the funds of the company, 
his intention being not to cause any injury to the 
company but on the contrary to promote its interests, 

. though his act might be punishable under another 
section of the Penal Oode, yet itis clearly not punish- 
able unders. 477-A, Penal Code. Surendra Nath 
Ghose v. Emperor (1), relied on. 

What the law punishes is anact that causes harm 
illegally to any person in body, mind, reputation or 
property,or anattempt to commit such an act. 
Therefore anybody wh») has committed an-act not 
with the intention of causing an injury to anybody 
but with the intention of promoting the interests of 
en is clearly not punishable under the 

ode; 

Where a person is charged with criminal misap- 
propriation but the accounts show that the amount 
in questionis paid to some person, and the prosecu- 
tion contends thatthe amount has not beea paid to 
him but does not cali him as witness, the presump- 
tion arises that if he were called, he would n>t sup» 
port the prosecution case. Er 

Or. Rev. from an order of the First 
Additional Special Power Magistrate, 
Pyinmana, dated September 15, 1935. 

Messrs. Clark and S.R Foy, for the 
Applicant. 

‘Messrs. E. W. Lambert and Ba Han, for 
the Crown. . 

Order.—This application must be al- 
lowed. The learned sessions Judge has 
confirmed the conviction of the applicant 

‘Ong Boon Huck more on suspicion and 
‘surmise than on clear proofof his guilt. 
‘The learned Sessions Judge saysin one 
paragraph of his judgment as follows; 

_ “On general grounds therefore, I do not- think it 
is. proved that Qag Boon Hock directed Sha Bon 
Nga to make the false entry with regard to the pur- 
chase of earth oil,” 

And in another paragraph he states : 

“The case against Ong Boon: Hock stands at this: 

there is a false entry in the accounts, which -he 
‘hastried to prove unsuccessfully to be a tiua 
entry. There is some’doubtful evidence tushow that 
that entry was made under his direction by Sha 

Bon Nga, und, when he was asked about the entry’ 
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ater instead of denying responsibility 
a a admiited that this wo 8 o 
entry madeto cover up the bribery. Taking -a 
consideration the fact that while the cash eon S a 
the company were ordinarily kept in the oe 
the treasurer, Ong Boon Hock had receive m 
October 18 a refund voucher for Rs. 3,000 from n 
office of the Blecbrical Inspector, 80 that he 
found himself in possession of Ra. 3,000 of EF 
company’s money, it is sufficiently clear oy E 
Rs, 480 was improperly used on October i 
1935, it wag most probably Ong Boon Hock w : 
misappropriated it. That being so it 18 ae 
probably he that procured the false entry 10 
unts,” $ 
w the use of the word “probably 
by the learned Sessions Judge it 16 quite 
clear to my mind that he was not free 
from doubt about the guilt- of the appli- 
cant. Itis a fundamental principle of law 
that nobody should be condemned ualess 
and until his guilt is proved ‘beyond doubt. 
If thecase isnow gone into carefully, 1b 
will be noticed tnat there is not only ‘mo 
suspicion against the applicant but that 
he isa victim of a conspiracy hatched by 
the complainant, hbisson and a few friends. 
It is quite obvious that the object of the 
conspirators is to get rid of the applicant 
and get control of the Pyinmana Electric 
Oompany. The applicant 18 the largest 
shareholder and manager of the company. 


At the time of the occurrence of this 
case he had two clerks and a treasurer 
working under him. One of the two 


clerks, Yeo Baba, is the son-in-law and the 
treasurer Sam Sab the son of the 
complainant Tan Obin Goaung (a) Ab 
Saag. | 
poe of the duties ofthe clerks wa3 to 
maiatain the account books of the conpiny 
-by making entries tharein under tae 
‘direction and supervision of tne applicant 
Ong Boon Hock. Oae day in or aboug tas 
month of October 1935, some of the sairo- 
holders including the first and second co:n- 
plainants inspected the accouat books aad 
-took objection to certain entries alleging 
‘that those entries were ~ falsely made so 
-asto cover the misappropriativo of the 
company’s money by tne applicant. ney 
accordingly filed a complaint charging the 
applicant . with having falsitied the ac- 
counts. Jney also dragged in the otuer 
‘clerk Saa Bon Nga alleging that oe was 
‘tneclerk who had made the alleged false 
entries under ths dwec.ion ni supervision 
of the applicant. Las slerk was dvquli.ed, 
but the wpplicant was found guilty on 
three charges in respect of taree ems. 
On appeal, the learned 5-ssllns Judge 
quasaed "tne cogviction of the applicant 1u 
respect of two items bat maintained tue 
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conviction in respect cf one item. The 
item relates toa sum of Rs. 480. Theentry 
shows that this. amount was paid for the 
purchase of 1,180 gallons of earth oil. The 
case forthe prosecution is that no earth 
oil was purchased, and that this amount 
of Rs. 480 was misappropriated by the 
applicant and that the entry was falsely 
made to cover up his misappropriation. 
There is now no dispute that this money 
was never spent on the purchase of earth 
ojl and the entry relating to this amount 
in the account books is false. How this 
false entry came tobe made according to 
the ‘complainant Tan. Chin Chaung is as 
follows : 


“Tan Chin Leong asked accused No. 1 why the 
entry about the purchase of earth oil was made in 
the account book though no ‘such purchase was 
made, Accused No. 1 said that no earth oil was 
purchased and that theentry for the amount Rs. 480 
was shown in the account book asthe price of earth 
oil though that money was paid tothe Electric Inspec- 
tor as it would not be proper to show in the account 


book that the money was’ paid to the Electric 
Inspector.” 


On this evidence of the complainant, 
which must now be accepted as final and 
conclusive, the .question that arises is whe- 
ther, if the accused Ong Boon Hock (now 
applicant) paid this amount tothe Elec- 
trical Inspector to .the Government of 
Burma, he has committed an cffence punish- 
able under s. 477-A, Indian Pena] Code, as 
he has not shown it in the account book 
under a correct heading. The case for the 
Orown is that the. accused never paid 
this amount, and to prove it, they. have 
called and examined Mr. Eades, Electrical 
Inspector to the -Government cf Burma. 
Mr. Eades denies. tbat this or, any other 
amount. was -paid to him. There is no 
reason why Mr.. Eades’ denial should not 
be accepted; but as . pointed out by the 
learned Sessions Judge : 

“It is quite possible that some very subordinate 
official of the staf of some Electrical Enginer 
might be regarded by the company as being an 
Electrical Inspector,” 


That, in fact, an official subordinate to 
Mr. Eades has been regarded by he com 
pany as Electrical Inspector tio the Govern- 
ment of Burma is proved by Ex. L. Exhibit 
L. is a private acccunt beok kept by Sam 
Sai, treasurer, and son-in-law of the-com- 
plainant Tan Chin Chaung. All the in- 
come and expenditure have been entered in 
this privale bcok by Sam Sai under correct 
heads. At p. 152 of Ex. L there is an entry 
in Chinese marked as No. 14], and the 
entry as translated by the Chinese inter- 
preter: of this Court-means that Rs. 480 was 
paidio-Lewty, Electrical Inspector to. the 
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Government of Burma. Now, Fewty was 
not called by the prosecution. As he was 
not called,a presumption arises that if he 
were called, he whould not support the 
case for the Crowr. It may be urged that 
such a presumption is not warranted inas- 
much as Lewty,even if called, would not 
admit that he had taken a bribe. I admit 
that it is impossible to expect anybody to 
admit thathe hastaken a bribe even if 
he has taken one, and I must also admit 
that. Lewty, even if called, would not admit 
it. But asthe account book, as it stands, 
shows that the amount was paidto Lewty 
and as Lewty was not called, the presump- 
tion, as Lhave said above, that if Lewty 
were called he would not support the case 
for the Crown arises. I must makeit clear 
that I should not in any way be under- 
stood to say that Lewty has taken any 
bribe inthis case. He may perfectly be 
an innocent man, He may have a perfectly 
good explanation to give, but as matters 
stand, itmust bo held that the applicant 
did not misappropriate the money '-as 
alleged by the prosecution, but he gave it 
as a bribe. In that case, has he committed 
an offence punishable under s. 477-A, 
Indian Penal Code? One of the most 1m* 
portant ingredients of the section” 1s “with 
intent to defraud”. In Surendra ‘Nath 
Ghose v. Emperor (1) at.p. 83*, Mookerjee, J. 
Says : 

Tho expression ‘intent to defraud’ implies con~ 
duct coupled with intention to deceive and thereby 
to injure; in other words ‘defraud’ involves -two 
conceptions, namely, deceit and injury to the ‘person 
deceived, that is infringement of some legal right 
possessed by him but not necessarily deprivation of 
property.” Beg 

This, if I may say so wilh respect, 16 4 
correct exposition of the law. If. the 
whole framework of the Penal Code is 
looked into; it will be noticed that what 
the law punishesis an act that causes 
harm illegally to any person in body, 
mind, reputation or properiy, oran attempt 
to commit suchan act. Therefore, any- 
body whohas committed an act nob with 
the intention of causing an injury to any- 
body but with the intention cf promoting 
the interests cf others is clearly, Im my 
opinion, not punishable under _ the Code. 
In the present case in offering & bribe 
the intenticn of tre -applicant was clearly 
not to cause auy injury to ‘the ccmpan) 
but on the contrary to promote its interests 


"Lherefore though his act might be punish 


(1) 38 O 75; 7 Ind, Cas 629; 11 Or. LJ 505; 140W 
N 1076; 120 LJ 277. oe 
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able under. another section of the Penal 
Code, yet it is clearly not punishable under 
8.477-A, Indian Penal Code. For these 
reasons I set aside the conviction and 
sentence and acquit the applicant in so far 
as this case is concerned, and direct the 
| refund of the fine and the costsif he has 
| paid any. 


N. Conviction set aside. 
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M. C. Gross, J. 
UDAY CHANDRA CHAKRAVARTY 
AND OTAERS —DEFENDANTS— APPELLANTE 
VETSUS 

AMBIKA CHARAN CHAKRAVARTY ... 

AND OTH&RS—PLAINTIFFS—RESPONDENTS - 
f Bengal Tenancy Act (VIII of 1885), s. 109—Section 
| as amended in 1928 applies to all cases instituted after 
{| February 1928—Landlord and tenant—Rent—Mere 
| uniformity of rent—Whether shows conclusively that 
| holding was held at fixed rent. 

Section 109, Bengal Tenancy Act, as amended in 
1928,is applicable to all suits instituted after 
February 1929. Debendra Lal Khan v. Sudharam 
4 Roy (4), followed. 
$ Mere uniformity ofrent will not lead to a conclu- 

Bion that the holding is held at a fixed rate. 


i _©. A. from appellate decree of the Sub- 
Judge, Noakhali, dated April 26, 1931. 

| . Mr. Jitendra Kumar Sen Gupta, for the 
Appellants. 

| Messrs. Sarat Ch. Mookerjee 

| Kamjit Mookherjee, for the Respondents. 
Judgment.—This is. an appeal by the 
| defendants in a suit for enhancement of 
rent by the landlords under s. 7, Bengal 


and 


| Tenancy Act.. The facts are that formerly . 


| the plaintiffs and the defendants together 
i had a tenure under Bbhulua Estate at a rent 
i of Rs. 18-4-0 per annum. The tenure had 
| been created in 1850 and it was held on 

tucca terms for four years and thereafter it 
| was held at arate of is. 18-4-0. The record 

of rights of the area was finally published 
| in 1917. The landlords, the Bhulua Zamin- 
| dars made a case under s. 105 asking for 


enhancement of rent of the tenure. The. 


suit was contested. While the matter was 
being contested by the defendants, the 
plaintiff's predecessor made a compromise 
with the landlords and obtained an inter- 
mediate tenure at an-annual rent of Rs. 36 
and thereafter in March 1920, the cage 
under s. 105 was withdrawn by the land- 
| Jords. The present suit for. enhancement 
was instituted by the plaintiffs in 1932, 
The trial Court decreed the plaintiffs’ suit 
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in part. That decree was affirmed in app3al. 


The first point taken in appeal is whether 
the present suit is maintainable in view of 


‘the provisions of s.109, Bengal Tenancy 


Act. In 1920 when the case under s. 105 
was disposed of, s. 109 provided that a 
Civil Court shall not entertain any suit 
cmcerning any matter which has been 
the subject of an application made under 
ss. 105 to108. That section, however, was 
amended in 1928 and the amendment came 
into force in February 1929. Since Febru- 
ary 1929, s. 109 is in these terms: 

“A QOivil Court shall not entertain any suit concern- 
ing any matter which has been the subject of a suit 
under ss. 105 to 108 provided that nothing contained 
in this section shall debar a Oivil Court from enter- 
taining asuit concerning any matter which was the 
subject-matter of an application under s. 105 or 
s. 105-A, or of a suit under s, 106 if such application 
or suit has been dismissed for default or withdrawn 
or has not been finally adjudicated upon im any such 
proceeding or suik,” 

‘The Courts below have held that since 
the suit was instituted after February, 1929, 
the case is to be decided according to s. 109 
as it stands -at the date of the suit and not 
as it stood before February 1929. It is 
urged by the learned Advocate that by 
the decision of 1920 the defendants got a 
valuable right, namely, aright to hold the 
tenure free of any liability of enhance- 
ment by suit and that right vested in them 
in 1920, under s. 109 as it stood at the 
time and that vested right could not be 
affected by the amendment of 1929. Many 
reported cases were cited to illustrate what 
are considered to be vested rights which- 
are not affected by amendment of a statute. 
As regards pending actionsit has been re- 
peatedly held that the right toan appeal 
in a pending action is not affected by any 
alteration in the right of appeal while the 
action is pending: Colonial Sugar Refining 
Co., Ltd. v. Irving (1), Keshoram Poddar v, 
Nundo Lal Millick (2). This principle 
would apply under old s. 109 in respect of 
all actions which were commenced before 
February 1929. In many cases it was held 


‘that suits which were instituted before 


February 1929, would be. governed in all 
their stages including appeals by s. 109 as 
it stood before February 1929, that the 
amended Act could only apply when 
parties begin to move underit, but if a party 
moves: before the amendment came into 


(1) (1905) A C 369; 74 LJ P O 77;92 LT 738; 21 TL 
R 513 


(2) 31 O W N646; 101 Ind Oas. 38; AI R 1927P O 
97: 541 A 152; 54 G 508; (1927) M W N 340; 52M L 
J oo 29 Bom. L R 868; 38 ML T 95; 26L W 435 

P O), 
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force then the law, as it stood before the 
amendment, would apply. 

In pending actions, or if a party had 
taken a step proVided by the law to 
enforce his right, there cannot be any doubt 
that the amended Act should not apply. In 
ihe present case the suit was instituted 
after the amended Act came into force and 
the principle is well settled that the parties 
are to be governed by the law as it stands 
atthe date of the institution of the suit. 
It is urged, however, that the vested right 
having accrued in 1920 could not be affected 
by the amendment of 1929. That would 
depend upon’ the meaning of the amend- 
ment. The 
whether the Legislature had sufficiently 
expressed an . intention. We must look to 
the general scope 
amended Act and at the remedy sought to 
be ‘applied ard consider what was the 
former state of the law and what it was 
that the Legislature contemplated. 
“appears that at one time there was a differ- 
ence of opinion in this Court as to the 
provisions of s.109in the case where an 
application under s. 105 had been withdrawn 
without being adjudicated. The matter 
came before a Full Bench jn 1925 and it 
was decided by the Full Bench that s. 109 
applied and the suit was barred and it was 
immaterial whether the application was 
withdrawn ornot. The view of the Full 
Bench was approved by the Judicial 
’ Committee in Reshee Case Law v. Satish 
' Chandra Pal (3). Thereafter in 1928 the 
- amendment was made whereby it was provid- 
' ed that:s. 109 would not apply ina case 
where an application under ss. 105 to 108 
was withdrawn or dismissed or otherwise 
not decided on the merits. 

As to the invasion of the rights of the 
defendants by the amendment of 1929 the 
Question is’ one of the meaning of the 
amendment. If on a plain meaning of the 
amendment it appears that the right of 
defendants is affected, we must give effect 
to that meaning. The amendments made 
in 1928 of the Bengal Tenancy Act have most 
of them reducéd or destroyed the rights of 
one parly and created or increased the 
rights of another party. In many sections 
the rights of the landlords have been 
reduced and the righ's of the raiyats have 
been augmented and as between the raiyat 
and the under-raiyat in s. 48 the right of the 
raiyat has been augmented at the expense 

(3) 56 TA 179; 116 Ind. Cas. 396: A I R1929 P O 


4; 570 118; 330 WN 705; 57M L J 43:3 
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question. in each “case is. 


of purview of the. 


It. 


ed s. 48 (6). 


5 woid 


of the under-raiyat. Iu 3, 48 (è) the right 
of the under-ratyat has been augmente 

at the expense of the ratyat. Ins 17/9 the 
right of the landlord has been reduced 
and the right of the tenant has beem 
augmented. In all these sections if has 
been held by this Court that the amended 
section applies to all cases instituted or 
proceedings taken after the amendment 
had come into effect. Under s. 48, as it. 
stood before the amendment, a raiyat could 
not get from the under-raiyuat a rent exceed- 
ing the rent, which he himself paid by 
more than 50 per cent., so that, if the raiyat 
paid a rent of Re. lto his landlord he could 
not get more than Re. 1-8 0 from the under- 
raiyat in spite of any contract to the con- 
trary between him and the under-raiyat. 
The amended Act took away the previous 
Jaw,in favour of the under- raiyat, and put 
the parties entirely to a ‘free contract 
stating that the under-raiyat was liable 
to pay such rent as agreed on between 
himself and the raiyat. This section has 
been enforced in the case of parties where 
the under-raiyat’had, in the days of the old 
section, contracted to pay a certain ‘rent 
to the raiyat, but afterwards when the: 
raiyat sued him took refuge’ under oldi 
S. 48. 
after the amendment of 1929 the under- 
raiyat can no longertake refuge under the 
olds. 48. He is bound now to pay rent ac- 
cording to the contract though made long 
before 1929. 

Under old s. 49 a raiyat could eject an 
under-raiyat after serving a notice upon 
him to quit at, the end of an agricultural 
year. That right was reduced by amend- 
Ii has been held that s. 48 (c) 
will apply to all cases and proceedings 
instituted after February 1929, but in cases 
where a suit was instituted or a notice to 
quit served before February 1929 old s.48 
will apply. Under old s.179 the holder of 
permanent tenure was bound by any con- 


tract he had made with the proprietor of 


the estate including for instance, payment 
of interest at 75 per cent. on arrears. 
Under the amended Act the contract 
interest exceeding 124 percent. cannol be 
realized. - This s-ction has been held in this 
Court to mean that tLough the contract was 
made long before February 1929, in all suits 
instituted after February 1929, the landlord 
would be governed by the amended s. 179. 
Therefore, it is right to interpret new s. 109 
as applying to all cases instituted after 
February 1929. There cannot be any doubt. 
that the Legislature, by expressed wordsy 


It has been heldin this Court that. 


for - 


mw 


1937 


created in favour of the intending plaint- 
iff a right which inferentially took away 
the right which the defendant had acquired 
by reason of old s. 109. In this view Iam 
supported by the opinion of Mukherjee, J. 
expressed in 1935 in Debendra Lal Khan 
v. Sudharam Roy (4). The learned Advo- 
cate for the defendants quoted an unreport- 
ed judgment of Nasim Ali and Hdgley, JJ. 
in Gopal Chandra v. C. K. Nag & Co., 
Ltd., S. A. Nos. 2054, to 2074 of 1933 (5), 
but on perusing the judgment it does not 
appear that this particular question, whether 
ethe amended section will apply to suits 
instituted after February 1929, was decided 
by them or brought.to their notice. I am 
clearly of opinion on a plain reading` of the 
amended section that the amended section 
ae to all cases instituted after February 
1929. 

The next point taken in appeal was as 
regards limitation., It was urged that the 
defendants had filed a written statement in 
the case under s. 105 claiming that the 
tenure was rent free. This was in 1917. 
It is urged that that declaration ofa rent- 
free tenure would affect the Bhulua Zamin- 
dars and would, therefore, affect the plaint- 
iffs who claim under the Bhulua Zamindars. 
If the declaration would affect the Bhulua 

` Zamindars, it would certainly affect the 
plaintiffs also. But the question is whether 
a mere declaration in the written statement 
of 1917 would bea right in favour of the 
defendants. It is to be noted. that the 
matter was not adjudicated in the proceed- 
ings under s. 105. Those proceedings were 
dismissed without adjudication and since 
1920 the Bhulua Zamindars have been 
getting rent and they have, therefore, no 
reason totake action against the defendants. 
As between the plaintiffs and the defend- 
ants it appears that both parties are co- 
sharer tenants of the jimbadari tenure 
though the plaintiffs are the intermediate 
holders over this tenure. This brings us 
to the third point that the suit is bad 
as the plaintiff as superior holders have 
sued only the- defendants for enhancement 
of rent though the plaintiffs also hold the 
inferior tenure together with the defend- 
ants. It cannot be said that the form of 
the suit is bad though the plaintiffs should 
have been well advised to have first 
separated the share of the defendants 
and then sued the defendants for enhance- 


ment of rent, 

(4) 61 O L J 127; 162 Ind, Oas. 271; A IR 1936 Cal. 
173; 8 R C 583. 
að 167 Ind, Qas, 474; A I R 1936 Oal, 875; 9R Q 
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The next argument taken -is that the 
Courts below did not consider the plea of 
the defendants that the tenure was held 
ata fixed rent of Rs. 18-4-0 per annum 
and not ata rent which is enhancible. It 
appears that this point was not taken in the 
written statement. There the defendants 
confined themselves to the plea of rent-free 
tenure. Further it appears that the tenure 
was created in.1850. Mere uniformity of 
rent will not, therefore,lead to a conclusion 
that the holding is held at a fixedrate. As 
to the Record of Rights the Munsif has 
noted thatin certain khatians it is stated 
that the rentis not liable to enhancement 
but in. others it was otherwise. The last 
argument taken is that the plaintiff's suit as 
laid should fail because the plaintifs are 
hit by s.90, Trusts Act (Act IL of 1882). 
Under that section where-a co-owner or 
mortgagee or. other qualifying owner of 
any property by availing of his position as 
such gains an advantage in derogation of 
the rights of other persons interested in 
the property, he must hold for the benefit 
of all: persons so interested the advantage 
so gained subject to repayment by such 
persons of their. due expenses properly 
incurred. It is urged that the plaintiffs and 
the defendants were co-sharer tenants in 
possession of the juribadari tenure under 
the Bhulua Zamindars, that when the Bhulua 
Zamindars made a suit under s. 105 for 
enhancement of rent and the defendants 
were resisting that suit, the plaintiffs went 
behind the back of the defendants and 
obtained an intermediate tenure at Rs. 36 
per annum under the Bhulua Zamindars, 
that having done so, under s. 90 the inter- 
mediate tenure of Rs. 36 is to be consider- 
ed a joint tenure of the plaintiffs and the 
defendants. This argument is plausible but 
is not correct, for the rights of the defend- 
ants have not been made worse by the inter- 
mediate tenure claimed by the plain'iffs. 
The defendants’ position remained just as 
it was before, only the plaintiffs, their co- 
sharers, have got au intermediate tenure. Ino 
the result this appeal is dismissed with costs. 
The cross-objection is not pressed and is dis- 
missed without costs. Leave to appeal is 
refused. 

N. Appeal dismissed, 
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RUPCHAND AND HAVELIWALA, 


A.J. Cs. 
Misir RAMCHAND NARSOMAL 
Sf APPELLANT 
VETSUS 
Misir UTAMCHAND NARSOMAL 
AND oTABRS~— RESPONDENTS 

Hindu Law—Religious office—Yajman Vritti, if 
partible and alienable—Widow getting Vritte on 
partition—Whether can delegate its performance to 
i A if should be member of husband's 

amily. 

Per Rupchand, A. J.C.—As a general rule Yajman 
Vritti is both impartible and inalienable although by 
force of custom a limited right of partition or 
aljenation might be established in each class of 
éases. Rajaram v. Ganesh (1) and Manghirmal v., 
Vithal Ram (2), relied on. 

Where awoman js given a sharein the emolu- 
ments of Yajman Vritti, whether it be in consequence 
of an agreement either between the members of the 
family or by custom recognized by the members of 
the family, she has noright to appoint a substitute 
to perform the ceremonies so as to bind the Yajmans 
unless she alleges and proves that such custom is 
binding upon the Yajmans as well. Kodulal v. 
Beharilal (4), followed. 

Per Haveliwala, A. J. C-The Vrit is heritable 
just like other inheritances and divisible like other 
sources of income, though by rotation. Once it is 
admitted thatthe Vrit is heritable and divisible 
like any other estate, there is no reason why its 
enjoyment should be restricted in a particular man- 


ner by the members of the family of the founder.’ 


A widow getting Yajman Vritti on partition may 
delegate the duties to be performed to any person of 
her own choice. The performance ofthe Vrit is not 
limited to a delegate of the same family. [p. 465, 
col. L] 

[Case-law discussed.] 


Mr. Fatehchand Asudamal, for the Appel- 
lant. 


Mr. Assudamal Rewachand, for the 
Respondents. . 

“ Rupchand, A. J. C.—This; appeal 
arises out of a suit for partition 


of Yajman Vritti and certain other property. 
The learned Judge below kas ordered 
partition of the Vritli by directing the 
two branches of the family to enjoy their 
tights by rotation. As one of the branches 
is represented by a widow whose name 
was substituted for the original plaintiff 
who died pending the suit, the learned 
Judge has directed that during the term 
of the office by the widow, she shall 
employ one of the members of the family 
of her husband to perform the duties of 
the Purohit. The learned Judge has also 
ordered partition of the other property 
including a room in the family house 
alleged to be used by the family as the 
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Asthan of the goddess Devi, Cross-objec- 
tions were filed with regard’ to the third 
point. But they have been given up. It 
has been argued that the findings of the 
learned Judge below on the first and the 
second point referred to above is wrong. 
But I am afraid, so farasthe law in Sind 


‘is concerned, there is no substance in the 


arguments advanced hy the learned Advo- 
cate. As a general rule Yajman Vritti 
is both impartible and inalienable al- 
though oP 
“by force of custom a limited right of partition , 
or alienation might be established in each class 
of cases : Rajaram v.. Ganesh (1). 

A similar view has been taken by 
two out of three Judges of this Court 
in Munghirmal v. Vithal Ram (2). That 
appeal was heard by Pratt, J. O. and 
Grouch, A. J. C and on a difference of opi- 
nion between them it was referred to Faw- 
cett, A. J. C. who agreed with the view taken 
by Grouch, A.J. ©. At p. 112* Crouch, 
A.J. ©. has said : 

“Tf the right to collect Vrit attaches to a Brah- 
min because he belongs to a a certain family... 
there must be a corresponding right in the Yaj- 
mans that the person demanding the Vrit belongs 
to that family. No right can be alienated unless 
the correlative duty can also be transferred. 

. And at p. 115* he said: l l 

“As a general principal, Vrit is neither alienable 
nor partible. Alienation is prohibited on the 
ground of public policy, and because it includes a 
right of personal service. But a distribution of 
duties by a system of rotation has been recog- 
nized as permissible, so also the relinquishment 
of duties by one member in favour of other 
members of the same family. The old text law 
has been modified by custom in particular fami- 
lies ; but where such custom is alleged to exist in 
any particular family, it must be substantiated 
by evidence.” : 

At p. 122* Fawcett, A. J. C. has said :- 

“I think that the Court should lean against, 
rather than in favour of the partibility and alien- 
ability. Vrittislike that in the present suit; 
(1) because this is in consonance with the rule of 
Hindu Law on the subject; (2) because of the 
‘twofold’ aspect of Vrit referred to in Mr. Crouch’s 
jadgment, and (3) because, as stated in Trimbak 
v. Lakshman (3), at p. 5021, the process of partition 
and alienation ‘might go on with each generation, 
frittering away the income and rendering the 
service wholly ineffective.” 

In the present case not only no proof 
was given of any custcm authorizing parti- 
tion of the Vritti by allotment of a certain 
number.cf Yajmans to each branch butin 
pursuance of a private arrangement þe- 
tween the two branches, they had as a 


(1) 23 B 131, 
(2) 5 S L R 107; 13 Ind, Cas. 225. © 
(3) 20 B 495. 
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matter of fact enjoyed the Vritti by rota- 
tion, and in view of the further fact that 
the Yajmans were not- only spread over 
different parts of the town of Shikarpur 
but lived in 12 other villages; the provi- 
sion that one branch should enjoy the 
ritti in the town of Shikarpur and in 


The 


employ one of the members of her hus- 
band's family to perf-rmthe duties of the 
Purohit is again in conformity ‘with a 
Bench ruling of this Court in Kodulal 
v:-Beharilal (4, where itis said: . 


for her, provided of course such delegate is a mem- 
ber of the family, and is otherwise fit to perform re- 
ligious ceremonies.” 

The ruling is binding upon us; and no 
good ground is shown for referring the 
ease toa Full Bench. All that has been 
said is that the above passage in so far as 
it lays down that a woman may only 


the ceremonies, finds no support ‘in any 
text book on Hindu Law. But this is not 
so, In Colebrook’s Hindu Law, Book II, 
Chap. 3, s. 2, para. 43, p. 379, while com- 


with officiating priests. It is said: 

“Wives and others disqualified PY sex: for the 
performance of holy rites cannot appoint a sub- 
stitute as a deputed person cannot perform a solemn 
act ordained by the Vedas, therefore, wives have no 
property in the office of priests.” 

It would follow that where a woman is 
given a share In the emoluments of Yaj- 
man Vritti, whether if be in consequence 
of an agreement either between the ' mem- 


right to appoint a substitute to perform 
the ceremonies'so as to bind the Yajmans 


| well. In this connection it will not be out 
of place to refer to an’ earlier passage 
under the same heading which deals with 


(4) 25S L R451; 137 Ind.Oas. 136; A I R 1932 


ind 60; Ind. Rul. (1932) Sind 71. 


RAMOHAND NARSOMALV. UTAMOSAND NaBsomaL (SIND) 


employ a member of the family to perform - 


menting on the text of Narayana dealing. 


bers of the family or by custom recognized ' 
by the members of the family, she had no: 


unless she alleges ‘and proves. that such 
custom is:binding-upon the Yajmans as_ 


263 


the impartibility. of Yajman Vritti even 
between the sons of the same Purohit. At 
p. 377 it is said: . 

“Such being the case, where the officiating priest 
has three sons, and the sacrificers or employers 
are three, a partition may take place; for,on this 
admission, the sacrificars or employers are similar 
to property. But if any one sacrificer refuses one 
of the priest's sons, what is the consequence? It 
should not be argued, that partition arising from 
the right of the priest's descendants to officiate for 
the sacrificers, or employers, under the authority 
of law and custom, the sscrficers shall be fined 
if they refuse their assent to the partition: and 
in'this last case. all ghall be fined since all are 
equally in fault. No one has mentioned a fine 
for parties refusing their assent to a partition. 
Nor should it be argued, that, since forsaking the 
son of a family priest amounts to the forsaking of 
an hereditary family priest. the abandoning of the 
family priest is a case of amercement. No sage 
or author has said so. To the question thus pro- 
posed the answer is they must be understood to 
be indivisible under: the text of Vyasa and the 
rational distribution mentioned by Vrihaspati sup- 
poses the consent of the sacrificers,” 


If, therefore, a son who is not disqualified 
from performing ceremonies cannot thrust 
himself upon a Yajman without his con- 
sent except whena custom to that effect 
is proved, much less can a woman who is 
disqualified to perform ‘such ceremonies 
thrust her own substitute who does not 
belong to the same family on the Yajmans 
unless it be by consent of the. Yajmans or 
by custom binding upon them. If it was 
the case of the widow that according to 
the custom prevailing in Shikarpur she- 
was not -only entitled to a share in the 
Vritti but she was also entitled to appoint 
her Own substitute who was not a mem- 
ber of her husband's family, she should 
have said so when she was joined, In the 
absence of any such custom having been 
alleged and proved, Iam not prepared to 
hold that the dictum referred to above is 
not well founded nor am I prepared to 
refer this case to a Full Bench. For these 
reasons, I would dismiss the appeal with 
costs 

Haveliwala, A. J. C.—This appeal 
arises out of a suit filed by one Misir Ram- 
chand alias Ram Rakhiomal against his 
brother Utamchand and his sons for parti- 
tion and separate possession of his share in 
the property mentioned in the plaint which 
consists of houses (Sch: A), ornaments left 
by his mother (Sch. B) and Vrit (Sch. C), 
alleging thatit was a joint ancestral pro- 
erty in which -he had half equal share. 
During the pendency of the suit plaintiff 
Ramchand died and his widow Durgadevi 
was brought on record as his legal repre- 
sentative. It was claimed by the plaintif 
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that the Vrit mentioned in Sch. C was 
ancestral and was joint family Vrit of the 
parties, which was jointly enjoyed by 
them in temporary rotation. The learned 
Judge reccgnized the right of the widow 
and ‘decreed the suit for partition of the 
half share of the plaintiff in property 
` mentioned in Schs. A and © -with 
direction that the property mentioned’ in 
Sch. ©, viz., Vrit, would be divisible by 
rotations and the plaintiff to perform the 


duties of the office by a delegate of the- 


same family. So far as this appeal is 
` concerned; the main point that is argued 
before us is: Whether the Judge's finding 
imposing on the widow of the plaintiff an 
obligation to get the duties performed by 
a delegate of the same family, ĉi. e., of her 
husband’s family, is valid according to 
Hindu Law? The contenticn of the res- 
pondenis defendants is the Vrit is in- 
divisible, impartible and uninheritable and 
that being so, the widow of Ramchand 
had no right to perform the duties of the 
Vritti, and that as far as Vrit is concerned, 
Ramchand and Utamchand were joint 
and the widow of Ramchand could not be 
the possessor or Yajman Vrittis as part 
of the inheritance. Now a number‘or ral- 
Ings can be cited to show the Vritti is 
divisible or heritable. There isa diver- 
gence of opinion in the Indian Oourts. 
The earliest ruling on the point is one re- 
ported in Gur Sobhraj v. Gur Chandiram (5) 
where it is held as follows: 

“In a suitfor partition smong Gurs, Vrit (offer- 
ings in cash and articles) is divisible and may be 


divided by assigning families of worshippers to 
each other, or by allowing each sharer to hold office 


in turn". 
In Mancharam v. Pranshanker (6) it was 


held: 

“No doubt hereditary offices whether religious 
, or secular are treated by the Hindu text-writers 
as naturally indivisible; but modern custom, whe- 
ther or not it be strictly in accordance with an- 
cient law, has sanctioned such partition as can 
be kad of such property, by means of a perform- 
ance of the duties of the office, and the enjoyment of 
the emoluments by the different co-parceners in 
rotation.” 

So alsoin Trimbak 


was held; 
“The right of the several members of a family 
to exercise a religious office in turn was recog- 


nized.” 
(7) it was 


v. Lakshman (38) it 


So aleo in Sukhai v. Biharilal 


held that: 

“Among the Thakurs of Shikarpur, daughters 
and daughter's sons might inherit Vrit and have 
the priestly duties performed by deputy.” 


(5) 1 Sind Sadar Court Sel. Dec, 353. 
® ee ourt Sel. Dec, 353 
(7) 2 Sind Sadar Court Sel. Dec, 413, 
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(It was also observed there that “8a 
woman in such cases can always get the 
ceremony performed by adeputy”). Com" 
ing to ourown Court, it was held in Man- 
ghirmal y. Vithal Ram (2) at page 115* thats 

“As a general principle Vrit is neither alienable 
nor partible. Alienation is prohibited on the ground 
of public policy and because it includes a right 
of personal service. But a distribution of duties 
by a system of rotation has -been recognized as 
permissible; so also the relinquishment of duties 
by one member in fayour of other members of the 
same family.” 

Lokya v. Sulli (8) shows: 

“The rights known as birt jajmoni are heritable 
and transferable and their descent or transfer isnot: 
confined to males.” 

_ In Annaya Tantri v. Ammaka Hengsu (9) 
it was held that: 

“According to the practice and precedents obtain- 
ing in the Madras Presidency, a Hindu female is not 
incompetent by reason of her sex to succeed tothe 
office of Archaka in a temple and to the emolu- 
ments attached thereto.” 


In acasereported in Rajeswari Ammal- 


v. Subramania Archaka, 32 Ind. Cas. 975 
(10) it was held; | 

“A female is not under Hindu Law or custom 
disqualified from succeeding to a hereditary reli- 
gious office and getting such duties, as she may be 
disqualified by reason of her sex from performing, 
performed by proxy.” x 

In Gaya Din v. Gur Din (11) it was held: 

“Under Hindu Law Brit Mahabrhmani (the right 
to receive offerings from jajmans) is considered as 
immovable property and, therefore, heritable and 
partible.” 

‘In fact this aspect of tne Hindu Law 
with regard tothe heritability and divisi- 
bility of Vritti is not pressed before us by 
Mr. Assudammal on behalf of the res 
pondents. What is pressed before us is 
that although a widow could enjoy a right 
of Vritti and though she could not perform 
the duties of the office personally, being a 
woman, she could delegate duties to be 
performed by a proxy but that proxy 
must be of her 
reliance is placed on Manghirmal v. Vithal 
Ram (2) and Kodulal v. Beharilal (4), 
Going through Manghirmal v. Vithal kam 
(2) very carefully,I find nothing in that 
case to restricting tLe right of a widow 
to appoint a deputy of her husband’s own 
family. In that case the question was not 
whether Vrit was partible or impartible, 


(8) 43 A 35; 57 Ind. Cas. 315; A I R 1921 All. 286; 
ALJ 835 , 


18 $ 

(9) 41 M 886: 47 Ind. Cas. 241; A I R 1919 Mad. 
598; 35 M LJ 196;8 L W 301; 24M LT 163; (1918) 
M W N 569 (F B). 

(10) 32 Ind. Cas. 975; A IR 1917 Mad. 963; 40 M 
105; 30 M L J 222. 

(il) A1R 1929 Oudh 257; 118 Ind. Cas. 87: 68 O W 
N 249; 5 Luck. 31; Ind. Rul. (1929) Oudh 423, 
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— 
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1937, 


but actual partition of the Vrit under 
which one brother. was entitled to his 
right to appropriate half the share of the 
produce of the Vrit as if it was his own. 
There was no issue before thsCourt that 
the Vrit if enjoyed by 3 woman cannot be 
delegated bv her to a proxy of her own 
choice. In Kndulal v, l 
queštion was whether a Brahman possessing 
Yajman Vritti and unable to attend to it 
personally wae competent by an agreement 
to delegate his duties to another man to 
officiate for him and collect the offerings 
“on his behalf. It was held tbere that 
though Yajman Vritti was inalienable it 


was competent under Hindu Lawto make 


a temporary delegation of duties con- 
nected with the office, if the Yajmans did 
not object to the delegation. In that case 
there was no specific issue as to the dele- 
gation of the right of the widow to a proxy 
ofa deceased husband’s family, and the 
point now under consideration was not de- 
cided. At page 457* observations of the 
learned Judge, though quoted from question 
No. 32 propounded in West and Buhler’s 
Hindu Law at page 588 that: 

seem to be obiter. 

“A widow can be the possessor of a ‘Yajman 
Vritti’ as a part of her inheritance and in such 
cases it cannot be gainsaid that she may employ 
a delegate on her behalf to perform ceremonies 
which she being a woman cannot herself attend 
to and to recover the offerings for her, provided of 
course such delegate is a member of the family, 
and is othe: wise fit to perform religious cere- 
monies, 

It is clear from the authorities cited 
above thatthe Vrit is heritable just like 
other inheritances and divisible like other 
sources of income, though by rotation. 
Once itis admitted thatthe Vrit is herit- 
able and divisible like any other estate, 
there is no reason why ifs enjoyment 
should be restricted in a particular manner 
by the members of the family of the found- 
er. No authcrity is cited in support of 
the contention that a widow must delegate 
the duties to a member of her husband's 
family. There is nothing in the quotation 
cited by the learned Judge that it must 
be the family ofthe husband or original 
founder of the Vrit. A member of the fami- 
ly ought not to mean the husband’s 
father's. family. Were it so, it would 
create a lot of hardship to the enjoyment 
of the Vrit by her. A widow may have 
her daughter as her beir, and in the: ordi- 
nary course she would be entitled: to in- 
heritance of her mother’s property includ- 
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ing the Vrit. As was observed in Sukhal 
v. Biharilal (7)if she can inherit estate 
of her mother, why should she be reg- 
tricted to enjoy the inheritance in any 
particular manner? She may delegate the 
duties tobe performed to any person of 
her own choice. In this age of lightand 
advancement the rights of. women are ree 
cognized on the footing of the equality with 
those of men. Now rights of daughter's 
son and sister's son are recognized by 
Legislature in India; then I fail to see why 
the rights to be enjoyed by a Hindu widow 
in the exercise of the power of delegation 
should be restricted. A widow may not be 
on friendly terms with her husband's 
family or there may not be any desirable 
person in the husband's family. Why 
should she then be driven to select a 
person in whom she would have no cons 
fidence, forit must be remembered that she 
will have to collect moneys from the proxy 
for duties performed? How is she to col- 
lect her dues from the proxy in whom she 
can have ns confidence? Suppose, her hus- 
band's relation does not give her the dues 
recovered or give her the proper account. 
What would she do? Woald she be coms 
pelled to goto Court and seek its assist- 
ance? That would lead to constant bicker- 
ings and troubles between her and her 
husband's relations. : In that case why her 
privilege should be restricted ? Ifshe has 
a, sister's son or ason-in-lawin whom she 
can have confidence, why should she not 
delegate the power to any of them if she 
so chooses? It is for the Yajmans to accept 
the services of the proxy or not. If the 
appointmentof a proxy by the ‘widow is 
undesirable, zit is for the Yajman to 
object to and ask fora suitable appoint- 
ment. Whyshould the Court be a party 
in imposing a condition. on her privilege 
which would cause a good deal of an- 
noyance and trouble to her. For these 
reasons, I am inclined to the view that there 
was no warrant for the learned Judge to 
limit the performance of the Vrit to a dele- . 
gate of the same family. In other respects 
I confirm the order of the learned Sub- 
Judge as no other points were pressed 
before us. 

By the Court.-—As there is a differ- 
ence of cpinion between us with regard 
to one of the points in: dispute, the 
judgment of thelower Court will stand un- 
less the learned Judicial Oommissioner 
either refers that point to a third Judge 
ortothe Full Bench. For this purpose 
both the judgments may be placed before 
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fit. 
Davis, J. C.—I do not think it is neces- 
sary in this case to refer. The judg- 
ment of the lower Court will, therefore, 
stand affirmed. 


N. Order accordingly. 





LAHORE HIGH COURT 
Civil Miscellaneous Appeal No. 818 
of 1935 
December 8, 1936 
ADDISON AND Din Mosammap, JJ. 
RAM GOPAL— PETITIONER 


versus 
GAURI SHANKAR AND OTHERS—ÛPPOSITE 
PARTIES 

Court Fees Act (VII of 1870), Sch. - I, Arts. 4, 5— 
‘Fee leviable on the plaint or memorandum of appeal’, 
mano of—Application for review—Court-fee pay- 
able, 

According to the meaning of the words ‘the fee 
leviable on the plaint or memorandum of appeal’ 
in Arts. 4 and 5, Sch. I, Court Fees Act, the court- 
fee tobe paid on an application for review of 
judgment must be either the fee or one-half of the 
fee leviable on the plaint or memorandum of appeal 
iee, which is prescribed for the original plaint or 
original memorandum of appeal. 


C. Misc. A. from the judgment of Jai-L 
and Sale, JJ., dated J alg in 1935, a 

Messrs. S. M. Sikri and J. N. Aggarwal, 
the ets 

Dewan kam Lal, for the Opposite Parties. 

Addison, J.—Under s. 5, Court Fees Act, 
the Taxing Officer referred to the Hon'ble 
Chief Justice the question of the interpre- 
tation of the words “the fee leviable on the 
plaint or memorandum of appeal" appear- 
ing in Arts, 4 and 5, Sch. I in the 
Court Fees Act. The Hon'ble Chief Justice 
has sent the reference to this Bench for 
decision. The question involved is the 
court-fee leviable on an application for 
review of judgment. The interpretation 
put upon the words in this Court has been 
uniform, at least since 1921, when ap- 
parently the malter was first raised. It 
was held then that the word ‘appeal’ 
meant the appeal originally filed and that 
even if the review related toa part of the 
relief, the same court-fees should be paid 
ag was paid on the appeal if the appli- 
cation was putin on the 90th day and 
one-half thereof if it was put in on or 
before the 89th day, i.e. according as the 
application came within the purview of 
Art. 4/or Art.5, Sch. I, Court Fees Act. The 
matter again came before the Taxing 
Officer in 1932 in Civil Appeal No. 690 of 
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Taxing Judge who made the following 


order : 

“The wording of Art. 5 is quite clearand all the 
High Courts take the same view except Madras 
and Bombay. The plaint can only mean the original 
plaint. The English used cannot be twisted into 
any other meaning. Similarly the memorandum of 
appeal means the original memorandum. I see no 
reason to differ from the previous view taken by 
this Court that under this Article must be paid 
court-fee amounting to one-half of the court-fes 
leviable on theoriginal appeal.. Iam not concerned 


_ withthe reagonablenessof the law or otherwise." 


è 


Since that decision a Single Judge of the 
Rangoon High Oourt has followed the 
Madras and Bombay High Courts who hold 
the opposite view and his decision was 
reported in A. A. R. Chettyar Firm yv. Daw 


Htoo 146 Ind. Cas. 560 (1).° The 
learned Judge said that he was. 
inclined to agree with the judgment 


of Wallace, J. in Punya Nahako v. Em- 
peror (2) as it seemed to him that if the 
view of the Calcutta, Allahabad and the 
Lahore High Courts wereto prevail, then 
a glaring piece of injustice would be 
one to an applicant seeking a review only 
on the question of costs awarded against 
him and where the original plaint and 
memorandum of appeal before an ad 
valorem courtfee on the amcunt of the 
claim in suit out of all proportion to the 


value of the relief sought in review. The. 


Taxing Judge ofthis Court on the other 
hand in 1932 said that he was not concern- 
ed witb the reasonableness of the law or 
otherwise.- 


The interpretation putupon the Articles 


in Punya Nahako v. Emperor (2) was that: 


a petition for review of'an original or 
appellate decree must be valued on the 
reliefs prayed for in the petition: as if 
the petitioner were then filing a plaint or 
memorandum ofappeal for those reliefs. 
This interpretation departs from the 
wording of the Articles and adds con- 
siderably to the words of the Articles. 
The decision was founded on the argument 
that the word ‘leviable’ was not the same 
as the word ‘levied’. 
however, by a Division Bench of the Cal- 
cutta High Court in Nanda Lal v. Jogendr 
Chandra 82 Ind. Cas. 297 (3) that: . 


“The use of the term ‘leviable' in Art. 5, Sch. I to 
the Court Fees Act, does not justify the inference 


(1) 146 Ind. Cas. 560; A IR 1933 Rang, 203;11 R 
120; 6 R Rang 105. 

(2) 50 M 488; 100 Ind. Oas. 72; A I R 1927 Mad. 360; 
a J 128; 25 L W 203; (1927) M W N 101; 38 M 

(3) 82 Ind. Oas. 297; A I R 1924 Oal, 881; 2380 W 
N 403; 39 OL J 222, 
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It was pointed out,. 
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that- the Legislature intended 


to introduce a 
fiction .into the law, 


namely, an imaginary 


A a time when the application for review is 
ed.” 7 : 
With all respect we consider that this 


is a complete answer to the argument 


on which the Madras judgment is founded. 


It.may be that the lawis hard but that is 
no reason why Judges should refuse to 
follow plain’ words. The court-fee leviable 
on an application for review of judgment 
is either one-half of the fee or the fee 
leviable on the plaint or memorandum of 
appeal. The word ‘the’ is significant 
and it must be held that it denotes the 
original plaint or memorandum of appeal. 


‘Leviable’ means which may be levied, i. e. 


which is permitted by the statute to be 
levied, i.e., which is. prescribed for the 
plaint or memorandum of appeal. The 
word ‘levied’ could not have been inserted 
in Arts, 4 and 5, for no court-fee is levied, 
say, in the case ofa suitor appeal which 
is allowed to be instituted in forma 
pauperis. Again, it may be, that a 
smaller fee than that 
been levied onthe plaint or memorandum 
of appeal wiihout its being noticed and the 
use of the word ‘levied would have carried 
the same mistake intothe matter of the 
court fee payable on an application for 
review of judgment. We have no hesita- 
tion in holding thatthe only interpretation 
that can be given to the language used is 
that the court-fee to bë paid on an ap- 
plication for review of judgment must 
be either the fee or one-half of the fee 
leviable on the plaint or memorandum of 
appeal, 2. e. which is prescribed for the 
original plaint or original memorandum 
of appeal, and we so decide. 


We were asked to take action under. 


s. 149, Civil Procedure Code, and to give 
time for putting in the proper court-fee. 
This however, is a matter which is not pre- 
sently before us. and it will have to be 
decided by the Judge orthe Bench before 
whom the- application will come in the 
ordinary course. The only question before 
us isthe taxing question referred under 
s. 5, Court. Fees Act .and at. the present 


stage we have no jurisdiction -to go 

further. There will be-no order as to 

COSS. l , : À ms 
N Reference answered, 


ay 
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presentation ofthe plaint or memorandum of appeal - 
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‘CALCUTTA HIGH COURT 
Civil Appeal No. 1792 of 1931 
M. C. Guosg, J. 
ASHUTOSH CHATTOPADHYAY ano 
`  oTAERS—DEFENDANTS—APPELLANTS 
versus 

NALINAKSHYA BANDOPADHYAY 
AND OTHERS-~PLAINTIFFS—RkEgPONDENTS 

Transfer of Property Act (IV of 18&2), s. 53-A — 
Applicability —Transfer before April l, 1930—Case 
instituted after—S, 53-A, if applies. 

Section 53-A, Transfer of- Property Act, as 
amended by Act XX of 1929, applies to all cases 
inetituted on or after April 1, 1930, even if the 
transfer in question took place before that date. 
Kanjee and Moolji . Brothers v. Shunmugum Pillai 
(1), dissented from, Gajadhar Misir v. Bechan Chamar 
(2) and Benarst Das v, Ali Muhammad (3), followed. 

O. A. from the appellate decree of the 
Sub-Judge, Birbhum, dated May 21, 1934. 

Mr. Benoyendra Prasad Baegċthi, Dr. 
Bijan Kumar Mukherjee and Mr. Saurendra 
Kr. Ghose Chowdhury; for the Appellants. 

Messrs. Bankim Chandra Mukherjee 
and Gopendra Nath Das, for the Res- 
pondents. .„ ` 

Judgment.—This is an appeal by the 
defendants in a suit for khas possession by 
ejecting the defendants from the lands in 
suit. The trial Court decreed the suit. 
The decree was affirmed in appeal. Upon 
hearing the learned Advocate it appears 
that the land in suit is an area of four 
cottas in the town of Rampurhat. On it 
the defendants have a residential house. 
Defendant No. l's uncle, Bishnu Chowdhury 
Chatterjee, who was a mukhtear at Ram- 
purhat, long ago took lease of the land 
from the plaintiff's predecessor af a rent 
of Rs.3 a year and erected a house and 
lived there. After he had retired from 
his -practice as a mukhiear, a suit was 
brought against bim for rent. On denial 
of relaticnship by the tenant, the plaintiff's 
predecessor instituted a suit for ejection. 
That suit was compromised in 1903 and 
by the compromise the tenant agreed to 
pay enhanced rent at Rs. 5a year and the 
landlord granted him mukarari right to 
the land. Afterwards in the Record of 
Rights the tenant's right was described to 
be mukarari. The Courts below held that 
the compromise of 1903 was a document 
which required registration under s. 17 (b), 
Registration Act, and not having been ` 
registered it is not admissible in evidence; 
The Courts held that the defendants could 
not take advantage of the unregistered com- 
promise, and the plaintiff's case that the 
defendants were monthly tenants liable 
to be ejected on notice was correct. 
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It is urged in appeal that the sult was 
instituted in January 1932 and the prin- 
ciple is that parties are to be governed by 
the law as it stands at the date of the 
institution of the suit. At the date of the 
suit, s. 49, Registration Act, provided that 
no document required by s. 17 to be regis- 
tered: shall be received in evidence provid- 
ed that an unregistered document may be 
received as evidence of part performance 
of a contract for the purposes of s. 33-A, 
Transfer of Property Act. The proviso to 
s. 49came into effect from Aprill, 1930, 
long before the institution of the suit. 
There can, therefore, be no doubt that 
the compromise in this case is admissible 
as evidence to prove part performance of 
the contract for the purposes of s. 53-A, 
Transfer of Property Act. The question 
now is whether the defendants are en- 
titled to rely upon s. 53-A. The Court 
of Appeal below relying on Kanjee and 
Mooljee Brothers v. Shunmugam Pillai (1), 
held that s. 53-A applies only to trans- 
fers of immovable property made after 
April 1, 1930. The view of that case is 
‘that though the suit be instituted after 
April 1930 yet the section will not apply 
if the transfer in question took place before 
1930. With all respect to the learned Judge 
of the Madras High Court, I am unable to 
agree to that view of the law. It may be 
stated that in that case the observation 


was inthe nature of an obiter inasmuch - 


as the learned Judges taking another view 
of the facts admitted the document in 
question and gave effect to it. Ona plain 
reading of s. 53 A it appears clear that 
the section will apply to all cases tustituted 
on or after April 1, 1930. [am fortified 
in this view by the opinion of Bennet, J. 
of the Allahabad High Court in Gajadhar 
Misir v. Bechan Chamar, 153 Ind..Cas. 717 
(2), and the opinion of Rangi Lal, J. ot the 
Lahore High Court in Benarsi Das v. 
Ali Muhammad (3). In both these cases it 
was held that when a suit is instituted after 
April 1, 19 0, s. 53-A will apply though the 
transfer took place before 1930. It may be 
noted that s. 53-A wass. 16 of Act XX of 
1929 by which the Transfer of Property Act 
was amended. In s. 63 of the Amending 
Act certain sections were mentioned and it 
was stated tbat those sections will not 


(1) 56 M 169;139 Ind. Cas. 870; A I R 1932 Mad. 
734; 63 M L J 587; (1932) M W N 897; Ind. Rul. (1932) 
Mad. 805; 36 L W 626. 

(2) 153 Ind. Oas. 717;A I R 1934 All 768;7R A 


58. 
(3) AI R 1936 Lah, 5; 157 Ind. Cas, 839; 37 PLR 
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affect the terms or incidents of Any trans- 
fer of property made or effected before 
April 1, 1930. Section 16 was not mentioned 
as one of the sections which will not affect 
the terms or any incidents of a transfer of 
property made before April 1, 1930. No less 
than 22 sections were named as sections 
which will not affect the terms ofa trans- 
fer made before April 1, 1930, but s. 16 was 
not so mentioned. The natural inference to 
be drawn from this factis that 8.16 will 
appiy to suits brought after April 1, 1930, 
and will affect transfers made before 
April 1, 1930.In the present case since the 
compromise of 1903 the defendants have 


` been oceapying the land and the house un it 


and duly paying Rs. 5 a year as rent to 
the plaintiffs and their predecessor. By 
this part performance for over 28 years 
before the suit the defendants are clearly 
entitled to the benefit of s. 53-A and the 
plaintiffs are not entitled to eject the 
defendants. In the result the appeal is 
allowed. The decree of the Courts below 
are reversed and the plaintifi’s suit is dis- 
missed with costs in all the Courts. Leave 
to appeal is refused. 


N, Appeal allowed. 


ONO TED 


MADRAS HIGH COURT 
Oivil Revision Petition No. 1604 of 1933 
January 7, 1936 
Brasugy, C. J. 
S. VARADA CHETTIAR—PeEtr1tionge 
VETSUS ; 
P. DURAISWAMI MUDALIAR— 
Opposits Party 

Jurisdiction—Small Cause Court—Agreement be- 
tween plaintiff and defendant to purchase motor bus 
to run on htire—Monthly profits to be shared equally 
—Plaintiff advancing sum equal to his share to- 
wards capital and also share of other partner as 
advance and further sum-—Defendant not using it 
towards partnership—Plaintiff{, whether entitled to 
recover half of partnership capital—Sutt, whether 
cognizable in Small Cause Court—Partnership. 

It was agreed orally between the plaintiff and the 
defendant that each of them should contribute the 
sum of Rs, 700 and purchase a motor bus under the 
hire-purchase system and also run it between cer- 
tain places as might be agreed to from time to 
time, the necessary permits, licenses, etc., being ob- 
tained inthe nameofthe defendant. It was further 
agreed that the monthly net profits realised by such 
plying were to be shared by the plaintiff and the 
defendant in equal shares. In pursuance of this 
agreement the plaintiff paid Rs. 305 towards the 
purchase ofthe motor bus in question. The plaint- 
iffs case was that half of this sum, namely 
Rs, 152-8-0, represented his contribution towards 
the capital of the partnership, and the-other 
Rs, 152-8-0 the defendant's contribution towards his 
share of the capital, Subsequently afurther pay- 
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ment of Rs, 400 was madeto the defendunt and 
the plaintiff's case was that the defendant did not 
utilise it for the purpose of the partnership, but 
utilised itfor his own purposes The defendant 
denied the agreement as to the shares to be contri- 
buted, and setup the case that the plaintiff was to 
contribute the whole ofthe capital : 

Held, thatthe effect of the agreement alleged 
was from tha start an agreement of partnership, 
It was aco-adventure between the plaintiff and the 
defendant thatthe plaintiff contributed the half- 
share of the defendant tothe partnership, that is to 
gay, advanced him his halfshare in the sum of 
Rs. 705 and to that extent, namely half of it, he was 
entitled to recover from the defendant and to that 
extent the suit was maintainable in the Small Cause 
Court. French v. Styring (1) relied on. 

C. R. P. from an order of Full Bench, 


Small Cause Coult, dated March 3, 1933. 


Mr. N. C. Vijayaraghavachari, for the 


Petitioner. 
Messrs T.C. A. Bhashyam and T. C. A. 
Thirumalachari, for the Opposite Party. 


Order.—This was a suit by the peti- 
tioner in the Oourt of Small Causes 
Claiming an amount of money from the 
respondent in the following circumstances: 
It is alleged in the plaint that on June 1l, 
1931, it was agreed orally at Madras be- 
tween the plaintiff and. the defendant 
that each of them should contribute the 
sum of Rs. 700 and purchase a motor bus 
under the hire-purchase system and 4lso 
yun it between Madras and Periapalayam 
or such other places as might be agreed to 
from time to time, the necessary permits, 
licenses, etc., being obtained in the name 
‘of the defendant. It was further agreed 
that the monthly net profits realised by 
such plying were to be shared by the 
plaintiff and the defendant in equal 
shares. In pursuance of this agreement 
the plaintiff paid ‘Rs. 305 towards the 
purchase of the -motor bus in question. 
The plaintiff's case was that half of this 
sum, namely Rs. 152-8-0, represented his 
contribution towards the capital of the 
partnership, and the other Rs. 152-8-0 
the defendant's contribution towards his 
share of the capital: in other words, the 
plaintiff advanced to the defendant his 
share in the capital of the partnership in 
this initial peyment. Subsequently-a further 
payment of Rs. 400 was made to the de- 
fendant and the plaintiff's case was that 
the defendant did not utilise it for the 
‘purpose of -the partnership, but utilised 
it for his own purposes. The defendant 
‘denied the agreement as io the shares to 
be contributed, and set up the case that 
the plaintiff was to contribute the whole 
of the Capital. 

The learned trial Judge, after taking 


evidence, accepted the plaintiffs version 
with regard to this argument and disbeliev- 
ed the defendants and his finding of 
fact must be accepted. He gave a decree 
to the plaintiff for Rs. 726 with costs. It 
is not necessary for me to go into the 
details of that amount. The case then 
went up ona New Trial Application to the 
Full Bench of that Court which held that 
there was a partnership, that the plaintiff's 
remedy was by a partnership action claim- 
ing dissolution of partnership and ac- 
counts and that accordingly the Small Cause 
Court had no jurisdiction to entertain any 
such vlaim. The Full Bench ordered the 
plaint to be returned to the plaintiff for 
presentation to the proper Court having 
jurisdiction. Before me it was argued for 
the petitioner that the parinership was 
only to commence after the motor bus 
had been purchased and when it com- 
menced to ply for hire, and that up to 
that time the agreement was merely an 
agreement for cc-ownership, that is to say, 
an agreement to become the co-owners of 
the motor bus, and subsequently having 


‘-hecome the eceowners of it to run it for 


hire. No doubt there is plenty of authority 
in support of such an argument but each 
case must be dependent upon its own facts. 
The most important qnestion of all -is what 
is the effect of the agreement alleged. In 
my view it was from the s!art an agreement 
of partnership. It was a co-adventure bee 
tween the plaintiff and the defendant. 
They were to be partners in this concern. 
They were in partnership to buy ihe 
motor bus and theo run it in partnership 
fora profit to. themselves. Therefore the 
view taken by the Full Bench with re- 
gard to this question was. correct, but 
that does not end the matter because 
there still may be a remedy which the 
plaintiff is entitled to pursue in the Court 
of Small Causes nevertheless. I was ree 
ferred to one English case in French v. 
Styring (1). The facts of that case were 
as follows: A and B being joint owners of a 
race horse, it was agreed between them 
that A should keep and train and have 
the general management of the horse, 
conveying him to and entering him for 
the different races that 35sh. per week, 
should be allowed for his keep and that 
the expenses of keep, etc., should be borne 
joinly by A and B and the horse's winn- 
ngs be equally divided between them. A 


(1) (1857) 20B (xN s) 357; 26 L JOP 181; 3 Jur. 
cs 8) 670; 5 W R 56]; 140 E R 455; 29 LT 127; 109 
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having paid all the expenses of the keep 


and management of the horse, and there. 


being no winnings to divide, it was held 
that, even assuming that this agreement 
constituted a partnership between A and 
B (which the Court, dissentiate Cockburn, 
J., thought it did not) A was entitied to 
recover from B a moiety of the disbur- 
sements made by him on account of the 
horse as being in the nature of an advance 
of capital for B. I regard this case as a 
case very strongly supporting the alter- 
‘native argument presented to me on be- 
half of the petitioner here accepting the 


view of the Full Bench of the Small Cause - 


‘Court that there was a partnership. Never- 
‘theless what is the position? 

.:The position is—and with regard to 
this L have no. doubt whatever that the 
plaintiff contributed the half-share of the 
defendant to the partnership, that is to 
say, advanced him his half share. It is 
‘quite true that the total amount of Rs. 1,400 
was never. paid, but both sums paid by 
the plaintiff, namely Rs. 305 and the later 
‘sum of Rs. 400, in my opinion clearly were 
payments towards the capital the partner- 
ship’ which both the partners were liable to 
pay under the agreement. The former sum 
-was for the purpose of getting that-which 
the partnership had agreed to get, namely 
the motor bus, and the later payment was 
also for that purpose. -I should regard 
all viecessary expenditure incurred for the 
purpose of putting the bus on. ‘the road 
end of sunning it such as obtaining its 
registration and also the license to run it as 
capital,of the partnership. What the plaint- 
iff did, therefore, was to advance to the 
-defendant his share in the sum of Rs. 70d 
and to that extent, namely half of it, he is 
entitled to recover that amount from the 
defendant. I regret very much that in 
view of the Full Bench decision which I 
accept, that there was partnership, he is 
-unable-to recover any. larger amount be- 
cause it seems to me that the defendant 
acted most improperly towards the plaintiff 
but such consolation as the plaintiff can 
derive from my acceptance of this al- 
ternative contention, he is. entitled to get. 
The order of the Full Bench must, therefore, 
‘be: set aside, and substituted. therefor 
there will: be decree in favour of the plaint- 
iff for Rs. 352-80 with costs here and be- 
-fore the Full Bench. | 

AD, Order set aside. 
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RANGOON HIGH COURT. 
Criminal Miscellaneous Application No. 8 of 


- March 18, 1937 
Ba U, J 


M. Ds CARMO LOBO——APPLICANT 
VETSUS ‘ me 
G. ©. BHATTACHARJEE—Opposits -` 
PARTY. 


Criminal trial—Transfer—Grounds--Effect : of 
words or action of trying Magistrate on mind of 
accused should be considered. : pa 

Where'transfer of a case is applied , for on ` the 
ground that ona certain date the complainant was 
seen going tothe Chamber of the Magistrate. -and°* 
remaining therefor some time and this is not denied 
by the Magistrate, what effect the words or the 
action of a trying Magistrate willhave on the mind 
of an accused person should always be considered 
and if the words or action ofthe Magistrate would 
raise an apprehension inthe mind of the accused 
person that he would not have a fair and impartial 
trial, then the case must be transferred, Lolit 
Mohan Moitra v. Surja Kanta ` Acharjee (1), relied 


on, i 

Or. Miec. A. for transfer of the Western 
-Sub- Divisional Magistrate (1), Rangoon. `... 

Mr. E. W. Lambert (The Assistant 
Government Advocate), forthe Orown. ~ 

Order.—This is an application for trans- 
fer of Criminal Regular Trial No. . 454 of 
1936 from the Court of the Western Sub- 
Divisional Magistrate, Rangoon, to any 
other Court in Rangoon. The applicant is 
the accused in that case standing his trial 
under s. -406, Penal Code.’ The ground 
‘put forward by the applicant for transfer 
of the case is that on a certain date, the com- 
plainant Dr. Bhattacharjee was seen . going 
into the chamber of the Magistrate and 
remaining there for some time. This al- 
legation is not denied by the Magistrate 
himself. Whathe statesis that Dr. Bhat- 
tacharjee being an old friend of his, came 
into hischamber to pay ʻa- formal com- 
plimentary call’.. It js’ very unfortunate 
that the Magistrate should ever have 
allowed Dr. Bhattacharjee, knowing that 
he was the complainant, in tbe case pending 
before him to make, as he says, ‘a com- 
plimentary call’. He should have known 
that his action in receiving the complainant 
in his chamber would undoubtely raise an 
„apprehension in the mind of the accused: 
that he would not have a fair and impartial 
trial. 


In a case ofthis kind what effect the 
words or the action of a trying Magistrate 
will have on the mind of an accused per- 
son should always be considered and if the 
words or action of the Magistrate would 
raice an apprehension in the mind ‘of: the 
-accused person that he would not have a 
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fair and impartial trial, then the case must 
be transferred. In connection with this it 
may not be out of place to refer to the 
observation made by the Oaleutta High 
Court :in Lolit Mohan Moitra v. Surja 
Kanta Acharje- (1) as follows : 

“Next to the importance of deciding a case fairly 
and impartially is the importance of conducting 
oneself in such a manner as to inspire in the minds 
of the parties a confidence that nothing but absolute 
justice would be done, If, therefore, by reason of 
the words or conduct of a Magistrate or Judge, 
before whom a case is pending, any party reason- 
ably apprehends that there is a bias against him in 
the mind of the officer concerned, it would be ex- 
s pedient for the ends of justice to transfer the case 
from ‘his file, to that of some other officer competent 
to try it, though there may not be any actual 


bias. 
For these reasons, I transfer Criminal 


Regular Trial No. 454 of 1936 from the 

Court of. the Western Snb-Divisional 

Magistrate, Rangoon, to the Court of the 

Eastern Sub-Divisional Magistrate, Ran- 

goon, for trial. o 
N. , Application allowed. 

_ (1) 28 O 709; 50 W N 749. \ 





LAHORE HIGH COURT. 
First Civil Appeal No. 73 of 1936 
October 9, 1936 
ADDISON AND Din MOHAMMAD, Jd. 
_ KIDAR NATH AND oTagRs—DEFENDANTS— 


APPELLANTS 
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VvETSUS i i N 
BAGH SINGH—PLAINTIRF AND oTHERS— 
Venpors— DEFENDANTS~-RESPONDENTS - 

Punjab Pre-emption-Act (I of 1913), sa. 14, 5, 4— 
Member of alienor's tribe, if hds preferential right 
of pre-emption—Suit for pre-emption—H idence 
necessary to deprive person of right of. pre-emption 
—Interpretation of Statutes—-Courts are not concern- 
ed with effect of legislation on society. 

‘A member of the alienor’s tribe has a preferen- 
tial: right of pre-emption in respect of a sale of agri- 
cultural land by a member of an agricultural tribe 
to that of a vendee who, though an  agriculturist, 
was not a member’ of an agricultural tribe. Ifa man 
vested withthe right of pre-emption chooses to 
exercise it, the vendee who has already purchased 
the land cannot resist it if his right is not 
on a par withthe right ofthe person claiming the 
land. Mahmud v. Nur Ahmad (1) and Thakur Das 
y. Sahawa Singh (2), followed care ae 

To deprive a person ofany legal right that he 
possesses, there must be clear and cogent evidence 
on the record justifying that course andthe mere 
oral statements ofa few witnesses deposing to cer- 
tain circumstances from which it may be possible to 
infer that the prospective pre-emptor had knowledge 
of the sale, would not be. enough to prove that he 
a positively relinquished the enforcement of his 
right. mE i ° 
. Judges have to administer the law- ae they find if, 

"and cannot twistthe clear language of any enact- 
ment toavoid the real or imaginary hardships in 
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which it may result. They are not concerned with 
the policy of the administration, nor with the effect 
of a piece of legislation on any section of the 
society. 

F. ©. A. from the decree of the Addi- 
tional District Judge, Ferozepore, dated 
January 31, 1936. 

Messrs. Badri Das, Achhru Ram and 
Inder Dev Dua, for the Appellants. 

Messrs. Mehr Chand Mahajan and Dev 
Raj Sawhney, for the Respondents. 

Din Mohammad, J.—On February 22, 
1933, Kartar Singh and Gulzar Singh, Jats 
of Mouza Moga Mehla Singh, sold 22 kanals 
and ll4marias of land to Kidar Nath, 
Shiv Dat Rai and Rameshar Das, Aggar- 
wals of the same place, for Rs. 2,423. On 
February 20, 1934, Bagh Singh another 
Jat proprietor of the same mouza, institut- 


-ed a suit, for. possession by pre emption 
-of the land on the ground that he being a 


member of an agricultural tribe had apre- 
ferential right over the vendees who were 
non-agricultural Mahajans. Hechallenged 
the price also, but with that aspect of the 
case, We are not concerned in this appeal. 
The vendees raised various pleas. Among 
other grounds, it was contended that the 
plaintiffs right of pre-emption was not supe- 
rior to that of the vendees, inasmuch as 
they were also khewatdars in the village, 
that the plaintiff had waived his right, 
that the plaintiff's conduct barred the pre- 
sent suit and that the vendees had effected 
improvements to the value of Rs. 2,900. 
They further added that the land had been 
purchased for charitable purposss and that 
that fact also operated as a bar to. the pre- 
sent suit. The trial Judge framed the fol- 
lowing issues : | 
‘(1) Whether the plaintiff has right of pre-em 

tion as against the vendees? (2) Whether the 
sum of Rs 300 in dispute was actually paid? (3) 
Whatis the market value of the land in guit? 
(4) Whether the plaintiff has, lost his right to sue? 
9] Whether any improvement have been made, and 
whether the defendants are entitled to claim the 
cost of -those improvements ? Ifso, what is the cost 
of the improvements? .(6) Whether the purchase 


was made for building a dharamsala and hence 
no suit for pre-emption is competent ?” , 


Issues.Nos. 2 and 3 were given up by 
the plaintiff -and ‘hence they were decided 
against him. On Issue No. 1 the finding of 
the trial Judge was that the right of the 
plaintiff was superior to that of the ven- 


` 


‘dees, On Issue No. 4the trial Judge came 


to the conclusion that waiver had not been 
established. : So far as improvements’ were 
concerned, a sum of Rs. 2,186 was allowed 


` to the vendees. The balance of Rs. 314 


was disallowed, which was 
the price of 


claimed as 
some parallel and horizons 
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tal bars fixed in the ground. as well as of 
a few benches that were placed there, a 
hand pump that was put up tnere for draw- 
ing drinking water and a few fruit trees 
that had been planted there. Issue No. 6 
was also decided against the vendees, in- 
asmuch as s. 5, Pre-emption Act, was held 
‘inapplicable to the case. The vendees 
have appealed. The main contentions rais- 
ed on behalf ofthe vendees before us are 
that they can resist the plaintiff's right of 
‘pre-emption and that the plaintiff had 
waived his right, if any. Wetake up first 
the question whether the plaintiff could, 
“under the law, oust the vendees. The plaint- 
iff relies on s. 14, Pre-emption Act, which 
-reads as follows : i 

“No person other than a person who was at the 
date of sale a member of an agricultural tribe in 
the same group of agricultural tribes, the vendor 
shall have a right of pre-emption in respect of agri- 
culturalland sold by a member of an agricultural 
tribe.” l 

The plain language of the section clearly 
helps the plaintiff; but Counsel for the 
àppellants has contended that this section 

does not debar the vendees from resisting 
‘the plaintiff's claim on the ground that 
they are proprietors in the estate and thus 
claim an equal right with the pre-emptor. 
‘He has urged that the section is intended 
to apply to pre-emptors who appear in Court 
as plaintiffs and not to the vendees who are 
impleaded as defendants. This is obviously 
wrong. So long ago as 1907 this question was 
exhaustively discussed by a Division Bensh 
-of the Punjab Chief Court with reference to 
s. ll of the old Preemption Act, and it 
was laid down that a member of the alie- 
nor's tribe had a preferential right of pre- 

emption in respect of a sale of agricultural 

“land by a member of an agricultural tribe 
to that of a vendes who, though aa agri- 
-gulturist, was not a member of an agricul. 
‘tural tribe: see Mahmud v, Nur Ahmad 
(1). In the course of their judgment, the 
learned Judges observed as follows : 

“Tt is true tbat the Punjab Alienation of Land 
Act justified a sale in favour of an agriculturist 
by a member of an agricultural tribe, and the 
gale, therefore, in the present case by a vendor 
to a vendee who isan agriculturist is legal and valid. 
But a right of pre-emption is primarily and essen- 
tially a right of priority to buy and such right, 
under such circumstances, is conferred by law on 
a member of the agricultural tribe only and not 


tion isa legal rightsuch as need not be existed at 
all, If, therefore, no suit to enforce the right were 
instituted, the vendee would be competent to retain 
his sale, But ifa member of the agricultural tribe 
elects to exercise his prior right to buy, the law says 
he shall be entitled to exercise it" 


(1). 101 P R:1907; 174 P L R 1908, 


KibaR Nata v. Bada SINea (LAH.) 
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The same principle was re afffrmed by 

another Division Bench of the Punjab Chief 
Court in Thakur Dis v. Sahawa Singh (2). 
We are in complete accord with the prin- 
ciple enunciated above. By s. 4, Pre- 
emption Act, the right of pre emption is said 
to mean “the right of a person to acquire 
agricultural land...... in preference to other 
persons” and ifa man vested with this 
right chooses to exercise it, the vendee who 
has already purchased the land cannot 
obviously resist itif his right is noton a 
par with the right of the person claiming 
the land. Counsel for the appellants hae 
urged that this interpretation of s. 14, will 
work hardship on the non-agriculturists in 
certain cases, but sitting here as a Court 
of law we are not concerned with the 
policy of the administration, nor with the 
effect of a piece of legislation on any sec- 
tion of the society. We'have to administer 
the law as we find it and we cannot twist 
the clear language of any enactment to 
avoid the real orimaginary hardships- in 
which it may result. ‘he plaintiff being a 
member of the same agricultural tribe as 
the vendors could under the law deprive 
the vendees (who are non agriculturists) of 
the agricultural land, they had purchased ° 
and if he elects soto do, no Court can stund 
in his way. 


There now remains the question of waiver 
to be considered. In this respect the veu- 
dees have led evidence -to show that the 
plaintiff had taken an active part in the 
negotiations relating to this sale, that he 
had-sold some. bricks which were used in 


‘construction of a well sunk ın this ground 


and that he had watched the construction 
of the buildings that had been raised on 


‘the land without any objection or protest 
and consequently he had abandoned his 
Tight and was even -otherwise estopped 


from enforcing it. We have examined the 
evidence on this point but are not satis- 
fied that the vendees have successfully 
established either waiver or estoppel. To ` 
deprive a person of any legal right that ` 
he possesses, there must be clear and cogent 
evidence on the record justifying that 
course and the mere oral statemenis of a 
few witnesses deposing to certain circum- 


, : - sta i i : 
upon a mere agriculturist. A right of pre-emp- - nces from which it may be possible to 


infer that the prospective pre-emptor had 
knowledge of the sale, would not be enough 
to prove that he had positively relinquisn- 


-ed the enforcement of his right. In the 
end, Counsel half-heartedly claimed the 


(2) 23 PR 1908; 123 PL R1908, 
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amount of Ks. 314 which has been dis- 
allowed by the trial Judge from the cost of 
the improvement effected by the vendees on 
the land in suit. We are, however, not pre- 
pared tohold that the judgment of the 
trial Judge was wrong on the point. We 
accordingly dismiss the appeal with costs. 
The plaintiff has also submitted cross-ob- 
jections but they are not pressed. We dis- 
miss them but make no order as to: costs. 

N > Appeal dismissed. 


etn: 


RANGOON HIGH COURT 
Criminal Appeal No. 134 of 1937 
Mareh 3, 1937 
Maoxney, J. 

- NGA YE GYAN-—APPELLANT 


LETSUS 
EMPHROR—Opposirg Party 
Criminal trial~Evidence-Alibi evidence—Value 
of, when prosecution depends on identification in 
doubtful circumstances of accused. 
Although it is easy to give evidence of alibi, but 
where.the case for the prosecution depends entirely 


on.the identification of the accused in. somewhat. 


doubtful circumstances, the evidence of alibi can- 
not be lightly brushed aside. 


Or. A. from an order of the -Additional 
Sessions Judge, Pyapon, dated January 9, 


1937. 
Judgment.—_Maung Hna Ni and his 
wife. Ma Myaing lived in a field-hut ona 
paddy-land which they worked.- They 
employed one Tun Sein as a labourer. On 


the night of October 18, 1936, at about . 
half. past seven, whilst Ma Myaing -was. 


cooking in the kitchen Maung Hna Ni was 
in the-bedroom, and Maung Tun Sein was 


reading in the outer room of the hut,.three . 


armed robbers entered the hut, assaulted 
Tun Sein and Maung Hna Ni when he 
emerged from the hedroom, and demanded 
Rs. 800. Maung Hna Ni and Tun Sein 
Managed to run away from the house, but 
Maung Hna Ni had one thumb cut off and 
had.a deep cut on the other hand whilst 
Tun Sein was cut deep in the back, so 
that he died very shortly afterwards. Ma 


Myaing also managed to escape, and tue - 


husband and wife crossed the stream near 
their hut with the aid of Ko Sein's boat. 
To Ko Sein they denounced the appellant 


Ye Gyan as one of the robbers. The.. 


neighbours, being roused, went in chase of 
the robbers, who were seen escaping ina 
small boat, However, they abandoned 
the boat and ran away across the fields. 


The appellant Ye Gyan hasbeen conr. 


victed under s. 392, read with s. 397, Penal 


Code.: I might here remark that the, charge . 


170—35 & 36 


would have been more correctly framed 
under s. 393, read with s. 397, Penal Code. 
Maung Hna Ni states that Ye Gyan had 
been-known to him for about three months 
before the crime; he had visited Maung 
Hna Nis hut about three times and had 
tea. Ma Myaing also says that she had 
seen Ye Gyan on the occasion that he 
visited their hut. Ye Gyan lives ina vil- 
lage, which is quite close to the hut by 
land, although in a boat the distance is 
about two miles. It is said that at the 
time of the robbery there were two small 
tin oil-lamps burning, one near the kitchen 
and one near Tun Sein, The person identi- 
fied as Ye Gyan had a balaclava cap tied 
round his head. 

It must be admitted that the conditions 
for recognizing a person were not very 
favourable. The light given by the oil 
lamps could not have been very good, and 
the robber's face was partially concealed. 
The attack was a sudden one, and the 
robbers acted violently from the outset. 
It is clear from the variations in Ma 
Myaing’s statement in the first informa- 
tion. report; in the committal Court and in 
the Sessions Court that she must, as one 
would expect, have been very confused, and 
I think. it is very doubtful whether reli- 
ance can safely be placed on her identi- 
fication of the appellant. As-regards Maung 
Hna Ni, he appears to have no doubt 
whatever about his assailant’s identity: yet 
the learned Sessions Judge has disbelieved 
Maung Hna Ni’s identification of a second 
robber as being Aung Hla. I have read 
Maung Hna Ni's evidence as regards 
Maung Aung Hla, and it appears to me that 
he has allowed bimself to make statements 
that he cannot really have been certain 
were true. If he has done that in the case 


_ of Aung Hla, it seems tome not impossi- 
ble that he may have persuaded himself 


that he is more certain of Ye Gyan's idene 
tity than he is really entitled to be. 
However, the fact which most creates 


doubt in my mind is that the robbery was 


evidently committed by persons who did 


not know Maung Hna Ni. Maung Hna Ni 


himself states that he and his wife never 
possessed jewellery and such a sum as 
seven or eight hundred rupees. Maung 
Ye Gyan was surely in a position to know 
that it was hopeless tv get such booty 
from Maung Hna Ni and his wife, yet, 
according to them it was Ye Gyan who 
took the leading part in the attack and in 
the making of demands. Again Ye Gyan 
clearly, knew Hna Ni and kaew that he 
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was the owner of the hut, yet in the 
committal Court we find that Ma Myaing 
states that: 

“First of all Ye Gyan dragged Tun Sein and beat 
him on the head with the back of the dah and tied 
both his hands with a piece of cloth. Then he 
demanded Rs. 800 from him and Tun Sein told him 
that he was a servant, whereupon he caught hold 
of my husband Ko Hna Ni who was by this time 
in the outer room of the hut and he tied up both 
the hands with the exhibit Shan bag from our hut 
and asked Rs €00, and asked my nagat and anklets 
which I wore,” 


. It seems to me that if the robber be- 
haved in this manner he could not possibly 
have been Ye Gyan. In the Sessions Court 
Ma Myaing states that Ye Gyan tied Tun 
Sein up, but she does not say that he 
demanded Rs. 800 from him. Maung Hna 
Ni states that on hearing the dogs bark he 
came oul of his bedrcom with an electric 
torch, and when he switched: on the torch 
he saw two men coming to the hut. Ye 
Gyan came towards him and tied his 
hands with something. Tun Sein was also 
tied up by Ye Gyan. 
for a sum of Rs. 800: 


“I replied that I have no money and no jewellery. 
Tun Sein also replied that there was no money 
and no jewellery, and alsc said that he was only a 
cooly. 

Then: he proceeds: . 

“When I and Tun Sein told them that we had 
no money and no jewellery, one of them said they 
would kill us all. Ye Gyan struck the head of 
Tun Sein with the but of the dah. He also did 
the same to me. Ye Gyan repeated his threat and 
then gave a blow with his dah at Tun Sein’s head.” 


All this would seem to indicate that the 
robber supposed to be Ye Gyan seemed to 
think that Tun Sein was the owner of, or 
at least asharerin the hut; but he could 
not have thought this if he had known 
Hra Ni and had visited his hut. Ma 
Myaing also states that Tun Sein was 
the first to be beaten by Ye Gyan. Maung 
Ye Gyan ‘has produced witnesses who 
depose that Ye Gyan's wife was at that 
time very ill at Hmawhi, that he had re- 
turned to his village only that evening in 
order to procure something required for 
his wife, and that they were actually 
talking with him when they heard the 
commotion in the kwin and at about the 
time that the robbery is said to have 
taken place. Of course it is easy to give 
evidence such as this; but where the case 
for the prosecution depends entirely on 
the identification in somewhat doubtful 
circumstances of the accused, I think the 
“evidence of alibi cannot be lightly brushed 
aside. Maung Ye Gyan's wife in fact died 
two days later. It does not seem to me 
very likely that he would have returned to 
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his village in these circumstances to keep 
an appointment with two other men to 
commit a robbery ona person whom he 
must have known to be a por man. Mis- 
takes of identilication can and do occur. 
In the circumstances of this case I think it - 
will be unsafe to hold that the appellant 
was one of the robbers. This appeal is 
allowed, the finding and sentence passed 
by the Sessions Court of Pyapon are set 
aside and the appellant will be acquitted. 
N. Appeal allowed. 


a 


CALCUTTA HIGH COURT 
Civil Appeal No. 823 of 1935 
June 26; 1936 
R. C, Mirrer, J. 


“DAVID ELIAS DUEK COHEN—Puraintige 


— APPELLANT 


: VETSUS 
BAIDYANATH MUKERJI AND anotagr—. 
DEFENDANTS —RESPONDENTS 

Mortgage—English mortgage — Possession given to 
mortgagee— Provision for reconveyance on repayment 
of loan—Nature of mortgage-—-Mortgagee undertaking 
to pay taxes—Whether changes nature of mortgage . 
—Transfer of Property Act (IV of 1882), s. 58 (a). 

Under a mortgage, the mortgagor bound himself to 
repay the money on a certain day and conveyed 
the property absolutely to the mortgagee and there 
was the provision for re-conveyance by the mortgagee 
to the mortgagor on repayment of the loan. On 
substitution of security the original security was to be 
released by themortgagee but only through a re- 
conveyance, and on sale of portions of the mortgaged 
premisesthe same was to be realised by the mort- 
gagee on fulfilment ofcertain conditions but also 
through such a re-conveyance : 

Held, that the mortgage was not an English mort- 
gage andthe mere fact ofhis undertaking to pay 
taxes and rate was not sufficient to change its character 
when the deed conveyed absolutely the mortgaged 
premises to the mortgagee in express terms, subject 
to the proviso for redemption. in India a mortgage 
is a transfer of an interest in specific immovable 
property; in substance it is not the transfer of the 
whole interest of the mortgagor to the mortgagee, In 
determining such questions, cl. (a) of s. 58, Transfer of 
kroperty Act, cannot be ignored. Fala Krista Pal © 
v. Jagannath Marwari (3) and Satya Priya Ghoshal 
v. Borid Baran Mukerji (4), relied on. 

C. A. from the appellate decree of the 
District Judge, 24 Perganas, dated April 
30, 1938, , 

Messrs. Carden Nuad, Jatindra Mohan 
Chouuhury and Rabindra Nath Choudhury, 
for the Appellant. : 

Messrs Bijan Kumar Mukerji, Promod 
K. Roy, Bhupendra Nath Das Gupta (J7r.), 
Someswar P. Mukerji, A. C. Sen and 
Amod C. Sen, for the Respondents. 

Judgment.—In this appeal, which has 
been preferred by the mortgagor, the 


legality of the appointment of a Receiver 
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‘by the mortgagee is in question. The 
{Court of first instance declared the said 
appointment illegal, and restrained the 
į Person so appointed from taking possession 
Hof the mortgaged premises and from realis- 
Wing rent from the tenants in possession. 
{The learned District Judge has, however, 
Hheld otherwise and has dismissed the ap- 
WPellant’s suit. Premises No. 57 (formerly 
No. 28)-.Ballyganj Circular Road, which 
ycomprised an area of 10 bighas 10 cottas 
j13 chittaks with buildings originally be- 
wionged to Miss Mary Jones. She had 
Hmortgaged the same to the Administrator- 
/General of Bengal, who isthe executor to 
Athe estate of Sagore Dutt, deceased. She 
jsold the said premises, subject to the said 
imortgage to the appellant. The appellant 
Hexecuted on July 27, 1928, a mortgage in 
#favour of her of the said premises for a sum 
fof Rupees one lac. One of the clauses 
of the mortgage bond, the terms:and con- 
iditions of which will have to be examined 
ihereafter in detail, is that the mortgagor 
will have the right to dispose of any por- 
tion cf the mortgaged premises and the 
mortgagee will have to realise and re- 
convey the said portion tothe mortgagor 
ior his nominee, provided that the price 
received for the same, less brokerage, was 
[paid to the mortgagee. 

| In pursuance of this right reserved to 
the mortgagor, the appellant has sold 
about 7 bighas 2 cottas odd land out of 
the mortgaged premises, and the remain- 
ing area of about 3 bighas 8 cottas odd 
land together with the building standing 
thereon is still subject to the mortgage. 
Interest being admittedly in arrears for 
over six months. Mr. Deveria, acting on 
behalf of Miss Jones, and acting under a 
power of-attorney executed by her on 
February 12, 192t, appointed, under the 
provisions of gs. 12, Trustees and Mort- 
gagees Powers Act, respondent No.1, Mr. 
Baidyanath Mukerji, a Pleader of Alipur, 
Receiver on June 16, 1933. This gentle- 
man having attempted to realise rent from 
the tenants occupying the mortgaged pre- 
mises, the mortgagor, namely the appel- 
lant, brought the suit out of which this 
appeal arises, for a declaration that the 
said appointment was illegal, and from 
restraining Mr. Mukerji, from taking pos- 
session of ihe mortgaged premises or from 
realising rent or from disturbing the ap- 
pellant’s possession. The Appellanw’s Coun- 
sel hus presented his case before me on 







the folowing grounds: (i) As ‘the morte. 


gage is not an English mortgage, the ap- 
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pointment of Mr. Mukerji by the mort- 
gagee as Receiver is invalid; (ii) Even if the 
mortgage is an English mortgage, the 
Court only can appoint a Receiver, s. 69-A 
added to the Transfer of Property Act, by 
Act XX of 1929, having abrogated s. 12, 
Trustees and Mortgagees Powers Act; (iiè) 
The appointment of a Receiver could not 
be made at the time at which it was not 
made according to the terms of the 
mortgage instrument as the mortgage 
money had not at that time become due 
and payable; (iv) At any rate the manda- 
tory provisions of s. 12, Trustees and 
Mortgagees Powers Act, have not been 
complied with, as Mr. Mukerji, was 
nominated Receiver by Mr. Deveria, before 
the expiry of ten days from the time when 
the letter written by the latter asking 
the appellant to nominate a Receiver 
reached him. And (w) Mr. Deveria had no 
power under the terms of his power-of- 


-attorney to apoint the Receiver. 


Besides meeting the points raised by 
the appellant’s Counsel, Dr. Mukerji ap- 
pearing on behalf of respondent No. 1, has 
raised a further point. He says that 
even if the mortgage be not an English 
mortgage, if is undoubtedly an anomalous 
mortgage, and according to the provisions 
of s. 98,- Transfer of Property Act, the 
rights and liabilities of the mortgagor and 
mortgagee must be determined in accord- 
ance with their contract. He further cone 
tends that by the contract the mortgagee has 
been given the power to appoint a Receiver 
in accordance with the provisions of the 
Trustees and Mortgagees Powers Act. In 
the view I am taking of the first point 
raised ‘by Mr. Carden Noad, it is necessary 
to deal with this further point, raised by 
Dr. Mukerji, although I must admit that 
there is great force in his argument. In 
order to decide the first point it is neces- 
sary to recite the main terms of the mort- 
gage instrument. 

The mortgagor admits receipt of one 
lac of rupees and promises to re-pay it 
with interest on. July 27, 1938. He ex- 
pressly conveys No. 57, Ballyguoj, Circular 
Road, absolutely to.the use of the mort- 
gagee but subject to the provision that on 
repayment of the morigage money with 
interest it is to be reconveyed to him by 
the mortgagee. The mortgagor undertakes 
to pay rates and taxes and other imposie 
tions “now or hereafter to become pay- 
ble" in respect of the mortgaged promises, 
Part payments of the principal are to be 
made on -fifteen days’ notice. The morte 
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gagor reserves the right to substitute with 


` the consent of the moitgagee other pro- 


perties as security for the mortgagee’s 
dues and the mortgagee cannot withhold 
this consent if the properties proposed to 
be given as substitutes are of a certain 
value defined in the third clause of the 
instrument. -On such substituted security 
being given, the premises then included in 
the mortgage are to be reconveyed to the 
mortgagor by the mortgagee. The mort- 
gagor reserves the right to- sell any por- 
tion of the mortgaged property, and the 
mortgagee is bound to release and recon- 
vey the said portion so sold at theccst of 
the mortgagor to him or his nominee, 
provided that the price obtained, less the 
brokerage commission, was paid to the 
mortgagee. In default of payment of the 
mortgage money or interest on July 27, 
1938, or in default of payment of any money 
which the mortgagor undertook to pay, 
the mortgagee will have the right to enter 
into possession and realise rents and pro- 
fits. The instrument. then provides that 
it is. to be considered as an English mort- 
gage as defined by. the Transfer of Pro- 
perty Act, and 


“the power of sale and provisions ancillary or 
auxiliary thereto conferred up the mortgagee by 


_ the said Act or by ss.6 to 19inclusive of Act XXVIII, 


of 1866 (I. C} or any statutory modification 
thereof shall apply and be deemed to be in- 
corporated in these presents but without the 
restriction of the last-mentioned Act (Act XXVIII of 
1866 I. C.) contained as to giving notice, provided 
also and it is hereby agreed and declared that the 
power of sale hereinbefore provided shall not be 
exercised unless and until default shall be madein 
the payment of the said principal sum of Rupees one 
lac or any part thereof or any other moneys that 
may become for the time being due and payable 
together with interest, if any, thereon on July 27, 
1938, or at any other time when the same may be- 
come due andjor payable.” 


It is contended by the Counsel for the. 


appellant that the clause by which the 
mortgagor undertcok to pay taxes and 
rates, the clause for substitution of se- 
curity and the clause for sale of portions 
of the mortgaged premises by the mort- 
gagor make the mortgage which would 
otherwise have been an English mortgage 
not an English mortgage but an anomalous 
mortgage. His contention proceeds upon 
the basis that by an English mortgage the 
mortgagee is made the full owner till re- 
demption, and on redemption only the 
title is re-vested in the morigegor by the 
act of reconveyance by the mortgagee. In 
support of his contenticn he relies upon 
the. -cases in Satya Charan Srimani vV. 
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Ramkinkar Banerji (1) and Narayana Ayyar 
v. Venkata Ramana Ayyar (2). I cannot 
accept the contention that the mortgage 
here is not an English mortgage. The 
mortgagor binds himself to re-pay the money 
lent on a certain day; he conveys the | 
property absolutely to the mortgagee and 
there is the provision for re-conveyance 
by the mortgagee to the mortgagor on re- 
payment of the loan. On substitution of 
security the original security is to be 
teleased by the mortgagee but only through 
a re-conveyance, and on sale of portions of 
the mortgaged premises, the same is to be» 
realised by the mortgagee on fulfilment of 
certain conditions but also though such. 
a re-conveyance. ‘Tne only other thing 
pointed out by Mr. Noad is that by his . 
undertaking to pay rates and taxes the. 
mortgagor retained to himself some of the 
obligations of an owner. He says that 
indicates that absolute ownership was not 
really intended to be conveyed to the mort- 
gagee. Ido not quite follow this argument. 
The deed conveys absolutely the mortgaged 
premises to the mortgagee in express 
terms, subject to the proviso for redemp- 
tion. Ido see that when by contract the 
mortgagor undertakes to discharge some 
of the liabilities which ordinarily are to 
be discharged by an owner, how can he bè 
said to have retained some of the rights 
of the owner. To follow the contention . 
to its logical effect, when the mortgagor. 
retains possession under a contract em- 
bodied in the mortgage, the mortgage 
cannot be considered to be an English. 
mortgage evenif all the three elements of 
an English mortgage, as defined ins. 58, 
Transfer of Property Act, be present, for in 
that case it may be urged with greater force 
that the mortgagor by contract retains the 
valuable part of ownership. In India a 
mortgage is the transfer of an interest in 
specific immovable property; in substance 
it is not the transfer of the whole interest . 
of the mortgagor to the morgagee. In 
determining such questions, in my View 
cl. (a) of s. 58, Transfer and Property Act;. 
cannot beigncred. The view I am taking . 
is supported by tuo decisions of the 
Division Bench, namely in Fala Kristo 
Pal v. Jagannath Marwari (3) and 





(1) 62 CL J 28; 159 Ind. Cas. 1001; A IR 1935 Cal, 
659; & RC 369. ( 

(2) 25 M 220. 

(3) 36 C W N 709; 140 Ind. Oas, 788; A I R 1932 
ge 775; 59 C 1314; 56 O L J 187, Ind. Rul. (1933) Cal, 





' gage. 


«js that s. 12 of Act 
mot to be deemed .to be 


‘Property Act, 


. has been taken out of the statute. 


before July 27, 1938, 
_gagor made default in 
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Satya Priya Ghoshal v.Borid Baran Mukerji 
(4), at p. 854*. In Satya Charan Srimani v. 
am Kinker Banerji ‘1), the learned 
Judges were also inclined to follow: Fala 
Kristo Pal v. Jagannath Marwari (3), and al- 
though one of the learned Judges (Guha, J.) 
relied upon the fact that the mortgagor 
undertook to pay rents royalties for coming 
to the conclusion that one of the mort- 
gages was not-an English mortgage, but 
the other learned Judge (Lodge, J.) did 
not think it necessary for the case before 
them to decide whether the said mortgage 
wasan English mortgage or not. That 
observation of Guha, J. at the bottom of 
p. 337 of the report relied upon by the 
Counsel for the appellant cannot therefore 
be considered to be the decision of a 
Division Bench and so binding on me. 

I accordingly, hold that the mortgage 
which the appellant executed in favour 
of Miss Mary Jones is an English mort- 
By the termsof s. 69, Transfer of 


Property Act, before amendment, and by 


-the contract between the parties also, 


B. 12, Trustees and Mortgagees Powers 


. Act, has been incorporated in this mort- 


gage. In my judgment s. 09-A, introduced 
into the Transfer of Property Act by 
Act XX of 1929 «I. C.) has not re- 
pealed or modified that section, namely 


'g. 12 of Act XXVIII of 1866; but the only 


effect of the amendment in my judgment 
XXVIII of 1866 is 
Incorporated -in 
an English mortgage, propriore vigore 
executed after the amending Act came 
into force. Inthis case the mortgage was 
executed before the amending Act and 
the terms and incidents thereof, including 
the term and conditions iniroduced into 
the deed by virtue of s. 69, Transfer of 
as in force at the date 
of the mortgage, including the term about 
the appointment of Receiver by the mort- 
gagee without recourse to Court have not 
been modified or affected by reason of the 
amendment by Act XX of 1929 by which 
the last paragraph of the original s. 69 
In- 
‘terest for more than six months was ad- 
mittedly due at the time of the appoint- 


ment of respondent No. 1 as Receiver. As I- 


construe the mortgage instrument the 
power of sale could not be exercised 
or till the mort- 
payment of taxes 
(4) 400 W N 846; 63 © 1123. 

*Page of 40 C. W. N.—[Ed.] 

{Page of 62 0. L. J.—[Hd.] z a 
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and rates, etc. but the power of appoint- 
ment of Receiver could be exercised before 
the said date or before the said events, if 
interest for six months was due. I accord- 
ingly overrule the first three points urged 
on behalf of the appellant. 

Regarding the fourth point, the facts 
are these: Mr. Deveria wrote a letter to 
the appellant on June 2, 1933, requiring 
him to nominate a person as Receiver. 
The appellant received the letter on June 
6, 1933, and did not nominate a person 
as Receiver. Mr. Deveria appointed res- 
pondent No. 1 as Receiver‘on June 16, 1933. 
The learned District Judge? has held that 
the period of 10 days mentionedin s..12 
of Act XXVIII of 1866 is to be counted from 
the date of the letter and not from the 
date of the receipt of the same by the 
appellant.. Here he is wrong. Time is to 
be counted from the date of delivery of 
the letter to the appellant. The statute 
Plainly gives the mortgagor a period of 
choice. But I do 
not think that the appointment made on 
June 16, 1933, is invalid, because in 
my judgment the mortgagor, by his con- 
tract as embodied in the mortgage is not 
entitled to 10 days’ time as provided for 
in s. 12. The words there are to this 
effect: “but without restriction in the last- 
mentioned Act (Act XXVIII of 1866) con- 
tained as to giving notice.” This, in my judg- 
ment, is sufficiently comprehensive. I 
accordingly overrule the fourth point also 
urged on behalf of the appellant. 

Regarding the last point, [ hold that 
under cl. (2) of the power-of-attorney 
which Mr. Deveria held for Miss Jones 
he could exercise the power he has exer- 
cised in this case. The attorney is given 
the power ‘to execute or enforce powers 
of sale or other rights, power of receiving 
incident to such mortgages, charges or 
securities.’ This point, however, was not 
raised in either of the Courts below and 
if raised in the Court of first instance, 
could have been met by the plea of ratili- 
cation by the principal, or the assump- 
tion that Mr. Deveria had not the power 
of appointing a Receiver of the mortgaged 
premises. It would accordingly be wrong 
to allow the appellant to urge this point 
for the first time here. I accordingly 
overrule all the points urged on behalf 
of the appellant and dismiss this appeal 
with costs. It must be however made 
clear that respondent No. 1 is the Receiver 


` in respect of that portion of premises No. 57, 
- Ballygunj Road; which - is 


still under 
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mortgage. Leave to appeal under s. 15 
of the Letters Patent is refused 
N. Appeal dismissed. 





RANGOON HIGH COURT 
Oriminal Revision No. 804-B of 1936 
February 15, 1937 
Sparao, J, 

MAUNG BA KYI— APPLICANT 
VETSUS 
EMPEROR—Opposite Party 

Penal Code (Act XLV of 1860‘, 3. 336—Accused's 
house stoned people in neighbourhood—Accused 
firing shots to frighten them-—~Held, conviction 
under s 336 was wrong, 

The accused's house was being stoned and he 
fired hig gun in all directions merely to frighten 
off and prevent persons who were throwing stones 
and to prevent their continuing to do so. He 
was convicted under s, 336, Penal Code: 

Held, that the conviction must be set aside 
for three reasons: (i) that the firing of the gun 
was not a rash and negligent act but a deliberate 
act and, therefore, s. 338, Penal Code, had 
no application; (iz) there was no proof that human 
life was actually endangered; and (tit) that prima 
facte no offence was committed because the gun 
was fired merely to warn the people who were 
throwing stones and not with the object of hitting 
them. Emperor v. Gaya Prasad (1), Queen- 
Empress v. Nga Tha Kaing Ku (2), and Emperor v. 
Babu Ram (2), relied on. 


Cr. Rev. from an order of the Sub- 
Divisional Magistrate, Taungtha, dated 
November 5, 1936. 

Mr Yan Aung, for the Applicant. 

_Order.—This is an application for revi- 
slon of the judgment passed by the Sub- 
Divisional Magistrate of Myingyan in his 
Criminal Regular Trial No. 192 of 1936. 
The applicant in revision was accused of 
an offence under s. 336, Indian Penal Code, 
in that he fired his gun at random from 
his house which was a rash and negligent 
act which endangered human life. The 
applicant's explanation was that stones were 
thrown at his house because he refused to 
pay stone fees demanded at the time of 
his daughter's wedding and the pecple in 
the neighbourhood threw stones at his 
house and by ‘way of warning he fired his 
gun. 

The learned Magistrate found that the 
accused had fired shots in all directions 
successively at least for two nights in con- 
sequence of some stones being thrown at 
his house. It was argued by the defence 
that there were no houses within range of 
the gun and that the complainant's house 
was far outofrange. The learned Magis- 
trate held that since there was a public 
trunk road jn front-of the applicant's house 
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within 50 yards, the action of the accusec 
in firing in that direction tended toen 
danger the life of innocent people having 
occasion to travel by that road, U Yar 
Aung argues that the applicant in firing 
his gun (he says he fired the gun into the 
air butthe learned Magistrate found tha’ 
it was in all directions) was no more thar 


a 


- defending his property because stones wer 


being thrown at it. I do not think tha 
the plea that the gun was fired in the righ 
of private defence or property can be al 
lowed to prevail because it is not necessary. 
to shoot people who throw stones at your 
house; he then referred to Emperor v, 
Gaya Prasad (1). This was a case wher 
aman threw bricks at a temple and it wa 
held that this act was a deliberate one 
and nota rash and negligent act within 
the meaning of s. 336, Indian Penal Code! 
In that case there appears this passage: 

“A rash act is primarily an over-hasty act and 
is oppesed to a deliberate act; even if it is partly 
deliberate, it is dcne without due thought and cau 
tion...The applicant desired a certain result tc 
follow from the throwing of bricks and he deli. 
berately threw the bricks at the temple for the 
purpose According to the findings of the tw 
subordinate Oourts, there was neither rashness no» 
negligence in the act.” 

This agrees with Queen Empress v. Ngo 
Tha Kaing Ku (2). In that case occure 
this passage: 

“In order to convict a person under s. 336 
Indian Penal Code, the prosecution must prove 
rashness or negligence on the part of the accused 
and also that by such rashness or negligence 
human lifeor the personal safety of others wae 
actually endangered.” ; 

Emperor v. Babu Ram (3), is a case 
which is very pearly in point though not 
quite. That was a case in which a map 
had fired a gun during commovnal tension 
and in that case Mukerji, J. said as 
p. 608*: 

“When riots were taking place, as the learna 
Megistrate has stated in the judgment, in differ 
ent parts of the town, a man possessing a 
may very well fire shots just to indicate to the 
would-be mischief makers that there were arms 
of defence in the house and anybody who migh’ 
be mischievously inclined might take care of his 
safety.” e.g: 

The situation in this present case was not 


- go serious as in that case as there was 


no communal tension but the applicant's 
house was being stoned and he says that 
he fired his gun merely to frignten off the 
people who were throwing stones and tc 

(1) 51 A 465; 112 Ind. Cas, 592; A I R 1928 All 
745; 29 Cr. L J 1088; 1929 A L J 175, 

(2) (1872-92) L B R 91. 

(3) 47 A 606; 87 Ind. Cas. 523; A IR 1925 Al, 
rid 46 Cr. L J 987; 23 A L J 356;L RGA 12h 





r. 
*Page of 47 A.—[Ed.] 
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prevent their continuing to do so, I am 
of opinion that this cmviction must be 
set aside for three reasons: (i) that the 
firing of this gun was not a rash and negli- 
gent act but a deliberate act and,. there- 
fore, s. 336, Indian Penal Code, had no 
application: (iż) there was no proof that 
human life was actually endangered; and 
(iii) that prima facie no offence was com- 
mitted because the gun was fired merely to 
= warn the people who were throwing stones 
and not with the object of hitting them. 
For these reasons I order that the con- 
viction be set aside and the fine, if paid, 
be refunded to the applicant. 
N. Conviction set aside. 


MADRAS HIGH COURT 
Civil Appeals Nos. 50 of 1935 and 239 . 
i of 1934 
and 
Civil Miscellaneous Petition No. 342 of 1936 
December 14, 1936 
OoRNISH AND KiNG, JJ. 

Taun BENGAL INSURANOE anp REAL 
PROPERTY Co., Lrp:, OALCUTTA. AND 
ANOTHER— Derenpant No. 1—AppeLyants 

versus 
VELAYAMMAL—Pramntigg—ResponpENT 
Appeal No. 239 of 1934 
L. 8. RAMASAMI GOUNDAN—Darenpant 
No. 2—APPELLANT 


VETSUS 
VELAYAMMAL AND ANOTEBR—P LAINTIPF 


AND DereNnpant No. 1—Reseonpants ` 

Insurance—Contract-- Agent canvassing proposals 
—Authority to accept not given him—Offer made and 
accepted at head office—Cause of action on contract, 
where arises —~ Jurisdiction — Appeal — Appellate 
Court, when will interfere on ground of want of 
jurisdiction—Married Women's Property Act (IIT of 
1874), s.6 — Declaration stating ‘se’f or wife'— 
Benefit, if acerues to wife—Nature of estate—Hindu 
Law-~Joint family—Premia piid by member out of 
money given for his personal wse—Other members, if 
have claim over policy money. 

Where an insurance company’s agent at E was 
only authorised to canvass for proposals for insurance 
and had noauthority to accept the proposal, all he had 
to do being to see thatthe proposalform was correct- 
ly filled up and to send it tothe head office at 0 for 
dipposal there and the policy money `was payable 


atO: 
- Held, that until the proposal reached the head 
office, there was no offer; it was made at C; it was 
accepted atC andthe cause of action on the policy 
arose entirely at C and it could not be said that the 
cause of action arose at E from the circumstances 
that when the half-yearly premium became payable, 
the company, instead of sending its demand to the 
assured, directed its local agent to collect the money 
from him. 

Before an Appellate Court will interfere on the 
ground of thelower Oourt’s want, of jurisdiction, the 
defendant must show that he has been prejudiced by 


77 the trial being held within ‘the particular juris- 
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diction. Bengal Provident & Insurance Co. v. Kamini 
Kumar Chaudhury (6), referred to 

Where in the declaration filed by the assured form- 
ing part of the policy in answer to the question 
“Name of the nomines or nominees who would receive 
the sum assured”, the assured had stated “self or 
wife”: 

Held, that the wife was intended to have the benefit 
from the policy, dnd though her right to the benefit 
depended upon the contingency of her surviving her 
husband if he died before the named date, the 
circumstance that a benefit to the wife was of a con- 
tingent character did not prevent it from being within 
the Married Women's Property Act, and in the 
absence of anything inthe declaration to show she 
was to have only a limited estate in the policy money, 
she was entitled to it absolutely. In re Fleetwood's 
Policy (8) and Lakshmi Ammal v. Sun Life Assurance 
Co. of Canada (9), referred to, 

When money is given toa memberofa family by 
the manager from family funds to be spent by him 
for his personal use, any profit made by him can hardly 
be said to be in detriment of the joint property. 
When he takes out a policy of insurance for the benefit 
of himselfand his wife and pays premia out of such 
funds, the policy money does not belong to the joint 
family andother members have no claim to it. 


C. A. against the decree of the Court of 
the Subordinate Judge of Coimbatore in O. 
S. No. 131 of 1933 and petition praying that 
in the circumstances stated in the affidavit 
filed therewith the High Court will be 
pleased to pass an order extending the 
time granted by the order in O. M. P. 
No. 1810 of 1935 for furnishing successior 
certificate by 3 months from the date of 
the final order in the proceedings for suc- 
cession certificate in the lower Court. 


Messrs. T. R. Venkatrama Sastri, M. Sri- 
ramamurthy, K. Bashyam Iyyangar and V. 
C. Veeraraghavan, for the Appellants. 

- Mr. K V. Ramachandra Ayyar, for the 
Respondents. 

Cornish, J.—The appellant in A. S. 
No. 50 is the Bengal Insurance and Real 
Property Oompany, having its head office 
in Calcutta. It was sued by the plaintiff, 
the widow of Sengottiah Goundan, to re- 
cover the money due on a life assurance 
policy between her husband and the com- 
pany. The proposal for this policy was 
made through the company's agent at 
Erode on August 24, 1927. The proposal 
was accepted by the company on September 
8, 1927. Thereupon a half year's premium 
became payable within 5 days from the 
date of the company’s notice of acceptance 
of the proposal. But this premium not 
having been paid a fresh certificate of 
health, as required by the company’s notice 
(ix. XXIII) had to be furnished by the 
assured to the company. This he did on 
January 22, 1928, and the declaration or 
certificate is Ex. I. It stated that he .was 
at the time in good health, and that since 
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. his medical examination on August 30, 1927, 
he had not consulted any medical man or 
suffered from any illness. The policy was 
issued on May 5,1928. In alittle over 3 
months namely, on August 16, 1928, the 
assured died of pernicious anaemia. 

The plaintifi’s claim to recover the money 
was resisted by the company on two princi- 
pal grounds (1) the written statement 
alleged that the policy was made void by 
the fraudulent suppression of a material fact 
by the assured, viz, his disease, of which 
he must have been aware at the time when 
‘he made his declaration of good health on 
January 22, 1928; and (2) that the trial 
Court of Coimbatore had no jurisdiction 
over the suit as no part of the cause of 
action had arisen within the limits of that 
Court’s jurisdiction. 

There is no evidence that the assured 
was ill when he made the declaration or 
that he was suffering then frem the ailment 
which was so soon -to be fatalto him. ‘The 
doctor who examined him in August 1927 
certified the assured as a first class life for 
insurance. This witness says that he had 
never seen a case of pernicious anaemia, 
but he has read about this ailment and 
he stated that he saw none of its symptoms 
in the assured when he examined him. 


-. `The widow of the assured (P. W. No. 2) 


says that her husband was in good health 
until about 14 months before his death. 
He was then advised to go to Bangalore 
for a change, and he died in Bangalore. 
The decctor who attended him there has 
not given evidence. He gave the certifi- 
cate that assured was under his treatment 
for pernicious anaemia and that he died 
of this disease. This information is ex- 


pended in a later letter to the effect that~ 


the assured was under his treatment from 
July 29, till his death. But thereis no 
evidence when this ailment seized the 
assured. Reference has been made to 
standard medical books, from which it 
appears that pernicicus anaemia in an 
insidious complaint which may run its course 
repaidly within a period of 6 to12 weeks. 
Upon this state of the facts it is impossible 
to hold that the defendant company had 
succeeded in showing either that the assur- 
ed knew that he had this disease or, indeed, 
that he had it in January 1928, when he 
signed tLe declaration of his good health, 
or even in April when he paid the pre- 
mium. 

The learned Advocate for the appellant 
briefly referred to the question whether the 
plaintifs suit might not be barred by 
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Art. 85 of the Limitation Act; the suit 
having been brought more than 3 years 
after the proof of the death of the assured. 
But he very fairly conceded that it was 
difficult to maintain this position in‘‘the 
face of Ex. XII. This document is a clear 
admission by the company of the claim 
and is sufficient to save the bar of time. | 
We are of opinion that the suit is not time- 
barred. 

The main argument turned on the ques- 
tion of jurisdiction. The lower Court held 
that a part of the cause of action arose 
within its jurisdiction inasmuch as the offer 
of tha assured was made at Erode, Un- 
doubtedly the making of an offer may be 
part of the cause of action in a suit upon a 
contract which has resulted from that offer. 
But the material question is, where was 
the offer made; for until a proposal is re- 
ceived there is no complete offer: Appu 
Thamban v. Foulkes (1), Mylappa Chettiar 
v. Aga Mirza (2), National Insurance Co. 
Ltd. v. Seethammal (3). The defendant 
company's agent at Erode was only autho- 
rized to canvass for proposals for insur- 
ance. This is apparent from the inetruc- 
tions to agents which are printed at the 
top of the- proposal forms with which the 
agents were supplied. These instructions 
inform the agent that he should see that 
the proponent answers all questions in the 
form properly in order to avoid correspond- 
ence and consequent delay in finally dis- 
posing of the proposal. From this it is 
clear that the agent had no authority to 
accept the proposal. All he had to do was 
to see that the proposal form was correctly 
filled up and to send it to the head office 
in Calcutta for disposal there. Until the 
proposal reached the head cfiice, there was 
no offer. The offer was made in Calcutta. 
lt was accepted in Calcutta: and under 
the terms .of the contract, the policy 
money was payable in Caleutta The cause 
of action arose entirely in Oalcutta. We 
do not think that any particle of a cause 
of action in Erode can be extracted from 
the circumstances that when the half-yearly 
premium became payable, the company, 
instead of sending its demand to the assur 
ed, directed its local agent to collect the 
money from him. 

It has been held that in a suit to recover 
money payable on an insurance policy the 

(1) 10 L W 445; 54 Ind. Oas 260. 

(2) AI R1920 Mad. 177 at p. 180; 54 Ind, Oas: 550; 
3° ML J 712: 25 M LT 504. ` 

(3) (1933) MW N 937; 145 Ind. Cas. 998; 65M LJ 


ier 38 L W 504; A I R1933 Mad. 761; 6 RM 
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cause of action arises at the place where 
the assured died; Biswendra Thirtha v. 
National Insurance Co, 41 Ind. Cas. 392 
(4). But this will not help the plaintiff; 
for the assured died in Bangalore, and 
Bangalore including the Oijvil and Military 
station is foreign territory; In re Hayes 
(5). We think that no part of the cause of 
action arose within the Coimbatore Sub- 
Courts jurisdiction. But even so, s. 21, 
Civil Procedure Ccde, provides that an 
Appellate Cout shall not allow an objec- 
„tion on the ground of want of jurisdiction 
of the Court of first instance, notwithstand- 
ing thatthe objection has been taken at 
the earliest opportunity, unless there has 
been a consequent failure of justice. This 
means that before an Appellate Court will 
interfere on the ground of the lower Court’s 
want of jurisdiction, the defendant must 
show that he has been prejudiced by the 
trial being held within the particular juris- 
diction: Bengal Provident & Insurance Co. 
v, Kamini Kumar Chaudhury (6). The 
appellant's learned Advocate has not 
suggested that his client has been prejudiced 
or handicapped by the fact of the trial 
having taken place in Coimbatore instead of 
in. Calcutta. 

These conclusions .would suffice to dis- 
pose of the appeal had not the plaintiff's 
Pleader in the course of his argument in 
the trial Court, for the purpose of repel- 
ling the claim made by the 2nd defendant 
to the policy money, raised the question 
of a trust created in favour of the plaintiff 
by operation of s. 6, Married Wcmen’s Prop- 
erty Act. The learned Subordinate Judge 


pursued this argument at some length in- 


his judgment, though the topic was not 
the subject of an issue, and came to the 
decision that s. 6 had no application. 

Section 6 enacts that a policy of insurance 
effected by a married man on his own life 
and expressed on the face of it to be for the 
benefit of his wife, shall enure and be 
deemed ‘to be a trust for the benefit of the 
wife. One looks in vain in Ex. XI, which 
is described as the policy, and the schedule 
attached to it for an expression of the policy 
being intended for the benefit of the as- 
sured's wife. This isto be found in the 
declaration. If the declaration is part of 
the contract of insurance, it wil be 
part of the policy; for a contract of insur- 
ance if created by any binding means is 
a policy to all intents and purposes; 

(4) 41 Ind. Cas. 392; AI R1918 Mad. 635. 

(5) 12M 39. 
“0K 44 Ind. Cas. 694; 22 OW N 517; A I R-1919 Oal. 
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Re The Norwich Equitable Fire Assurance 
Society (7). But Ex. XT states that the de- 
claration is partof the policy, so there is 
no doubt that this document is incorpo- 
rated in and part of the policy. In the 
declaration it appears that in answer to 
question 12 “Name of the nominee or nomi- 
nees who would receive the sum assured’ 
the assured had stated; “Self or wife, 
Velayammal”. This shows that the wife 
was intended to ‘havea benefit from the 
policy, According to the terms of the 
‘policy, the money was payable in the event 
of the assured surviving April 11, 1943, or . 
at previous death. Obviously he could not 
receive payment if he died before the 
date, but his wife could. It is true that 
her right tothe benefit depended upon 
the contingency of her surviving her hus- 
band if he died before the name date. 
But the circumstance that a benefit to the 
wife is of a contingent character does not 
prevent it from being within the Married 
Women's Property Act; In re Fleetwood's 
Policy (8). If there was a trust, asin our ` 
judgment there was for the benefit of the 
wife, in the event which happened, it would 
follow from s. 6 that the Official Trustee 
of Bengal would be the trustee and he 
alone would be competent to sue for the 
enforcement of the trust: Lakshmi Ammal 
v. Sun Lafe Assurance Co. of Canada (9), 

But as already observed, the point about 
the application of s. 6 of the Married 
Women’s Property Act arose somewhat 
adventitiously. The defendant company 
did not plead it as a defence to the 
maintainability of the suit by the plainte 
if. It ought to have done so, ifit had 
intended to rely upon it. Order VIII, r. 2, 
Civil Procedure Code, requires that the de- 
fendant shall raise by his pleading all 
matters which show that the suitis not 
maintainable. The rule follows O. XIX, 
r. 15 of the English Supreme Court Rules. 
With reference to this latter rale, it was 
observed hy Buckley, L. J. in In re Robin- 
son's Settlement (10) : 

“The effect ofthe rule is,I think, for reasong of 
practice and justice and convenience to require 
the party to tell his opponent what he is coming 
to the Qourt to prove. If he does not do that 
the Court will deal with it in one of ‘two ways. 


It may say that it is not open to him, that he has 
not raised itand willnot be allowed to rely on 
A f1986) Oh. 48°95 LJ Oh. 19 
. 48: . 195; (192 
Rep 1; 139. L T 374 (192) WO &1 
(9) (1934) M W N 653: 151 Ind Oas. 112; 57M 
ae 39 L W 379; AIR 1934 Mad. 264;66M L J 667; 


7 RM87. 
(10) (1912) 1 Oh. 717;-81 G J Oh. 393; 106 L ‘ 
TUR 298, neo HOG LT 443; 38 
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it; orit may give him leave to amend by raising it; 
aud protect the other party, if necessary, by let- 
ting the case stand over”. 

The defendant company could only have 


relied upon this defence tothe maintain-° 


ability of che suit by obtaining leave to 
amend its pleadings. Not having done 
that the company cannot be allowed, by 
reason of the accident that the plaintiff's 
Pleader argued the question of the ap- 
plicability of s. 6 of the Married Women’s 
Property Act, to have the benefit of a 
defence which if did not plead. The 
plaintiff's learned Advocate has suggested 
thatthe Official Trustee should be made a 
party. Itis not necessary in this case, be- 
cause all that the trustee would have to do 
would beto receive the money from the 
company and, after deducting his charges, 
pay ittothe beneficiary. 

We now turn to A. 8S. No. 239, the 
appeal ofthe 2nd defendant. He is the 
younger and undivided brother of the es- 
sured, and claims that as the money for the 
one andonly premium paid was furnish- 
ed from the joint family funds, the policy 
money must he regarded as an acquisi- 
tion for the jcint family and he, the sur- 
viving cO-parcener, is entitled toit. His 
learned Advocate has argued ‘ that the 
assured being the eldest brother was by 
right the manager,and that a manager 
cannot take money from the family funds 
for his own aggrandisement. What the 
position would have been had the assured 
been the managing member of this family, 
it igs not necessary to decide. The cases 
cited Oriental Government Security Life 
Assurance Co. Lid. v. Vanieddu Ammaraju 
(11) and Srinivasa Iyengar v. Thiruvengada- 
than Iyengar (12) leave the question of a 
manager's power to insure his life pay- 
ing the premium from the family money, 
for the benefit of some members only of 
the joint family in some uncertainty. But 
the evidence is that the assured was not 
the manager. His mother, who has given 
evidence as D. W. No. 1, has said that 
she had been managing the family prop- 
erty since her husband's death 17 years 
‘apo. Itisnot unlikely that the assured 
who was only 23 years of age when he 
died would have been content to leave his 
mother in the management. She says that 
she used to pay money to the assured 
for his personal expenses and that she paid 
--him Rs. 175 (he amount required for the 
(11) 35 M 19a 10 Ind. Cas. 263; (1911) 1 MW N 276; 

å 


9ML I 451. 
(12; 38 M 556; 23 Ind. Oas. 264; (1913) M W N 1034; 


i. 15 MLT 307; (1914) M W N282.  - 
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half-yearly premium) for insuring his life 
Her further story that she paid this mme 
to him inthe presence of the company’s 
agent has been disbelieved by the learn- 
ed Subordinate Judge, and indeed it is 
noteworthy that no question was put in 
by the defence to the agent to confirm 
She does not pretend that 
the assured told her that he wanted to 
insure his lifeto make some additional 
provision for the family. His statement 
in the declaration shows that he had. no 
such intention. The question then is whe- 
ther money pud toa member ofa joint 
family by the manager for his personal 
use, which he is free to spend as soon as 
he receives it, must, because, he chooses 
to invest it for some purpose which is 
clearly not intended to be forthe benefit 
of the family, be deemed to be a family 
acquisition. A. profit made by the mem- 
ber of ajoint family fromthe enjoyment 
of joint property without detriment to it 
is his separate self-acguired property; 
Maharajah Sir Luchmeswar Singh Baha- 
dur v. Sheth Manowar Hussain (13). When 
money is given to a member of a family 
by the manager from family funds to 
be spent by him for his personal use it 
seems to us that any profit made by 
him can hardly be ‘said to be in detriment 
of the joint property. 

But apart from these considerations there 
is his mother’s own evidence that the as- 
sured was borrowing money from other 
persons and that after his death she de- 
fended four suits by creditors in respect of 
such loans. She successfully pleaded in 
those suits that the debts incurred by the 
assured were not forthe purpose of the 
family. Now as it appears that the assured 
was obtaining money forhis needs from 
other sources and as the evidence does not 
establish that the sum of Rs. 175 received 
from his mother was in fact utilised 
to pay the premia, we think that we are 
justified in applying the presumption which 
Sankaran Nair, J. in Balamba v. Krish- 
nayya (14)said would arise where an as- 
sured is shown to have money available 
from private as well as from joint family 
sources, namely, that the premia for a 
policy on his life would be paid from the 
man's own money. We accordingly hold 
thatthe policy money did not belong to 
the joint family and that they have no 
claim to it. And as there is nothing in 


(13) 19 I A 48; 19 O 233; 6 Sar. 123 (P 0). 
(14) (1913) M W N 697; 20 Ind. Cas. 934; 25 M LJ 
63; 14M L T 363; 37 M483, ` l 
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the declaration by the assured to show that 
he intended his wife to have only the limit- 
ed estate of a Hindu widow in the policy 
money she is entitled to it absolutely. 

The result is thatthe appeals are dis- 
missed and the decrees of the lower Court 
stands. The lst defendant, the company, 
will pay the plaintiff her costs in A. S. 
No. 50 and 2nd defendant will pay her 
cosis of the appealin A. S.No. 239. The 
plaintiff's costs inthe lower Oourt includ- 
ing court-fee will be paid by the Ist de- 
fendant. The 2nd defendant will pay his 
own costs in the lower Court. The plaint- 
iff having sued as a pauper and succeeded 
in her suit, we direct herto paythe court- 
fee to Government. 

At the time when judgment was deliver- 
ed, the plaintiff had not obtained a suc- 
cession certifica’e. She has since procure 
ed it, and she has fileda petition for leave 
- to produce it. The petition is allowed, 

* AON, Petition allowed. 


i LAHORE HIGH COURT 

Regular Second Oivil Appeal No. 1574 

of 1936 i 
February 12, 1937 
.Tex OHAND, J. 

Lala KISHORE CHAND—PLAINTIFF 
~—~A PPELLANT 
4 - versus - 

Bawa BASANT DAS— Derenpant— 
RESPONDENT 

Adverse possession—Morigage—Gift by mortgagor 
in possession—Donee's possession——N ature of. 

Where the mortgagor who remains in actual 
possession undertaking to pay annually a certain 
sum to the mortgagee as profits, makes a gift of the 
mortgaged property, if the donee does not attorn to 
the mortgagee, his possession is adverse to the mort- 
gagee and after the statutory period acquires pro- 
prietary title to the property unencumbered by the 
mortgage. 

Reg. S.C. A. froma decree ofthe Addi- 
tional District Judge, Ferozepore, dated 
August 25, 1936. 

Mr. Fagir Chand Mital for Mr. Vishnu 
Datta and Mr. Vishnu Dait, for the Appel- 
lant. 

Mr. & L. Anand, I, for the Respondent. 

Judgment.—The land in dispute is 7 
kanals in: area, described in the revenue 
papers as khasra No. 4641, situated in 
Mauza Doda, Tehsil Muktsar, District 
Ferozepore. The original owners of the 
land were Budha Singh and Sunder Singh, 
predecessors in-interest of defendants Nos. 2 
to 4. In 1896 Budha Singh and Sunder 
Singh mortgaged 588 kanals of their land 
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in Mauga Doda, including the 7 kanals 
now in dispute, to Kishore Chand Plaintiff 
for Rs. 1,200. The mortgage was by way of 
conditional sale; it was stipulated that if 
the mortgage money was not paid within 
three years, the mortgagee would become 
owner of the mortgaged property. Actual] 
possession remained with the mortgagora 
who undertook to pay annually a certain 
sum of money to the mortgagee as profits. 
In default of payment, the amount due was 
to bear compound interest.. 
The morigagors failed to pay the mort- 
gage money within three years, but the 
mortgagee did not take proceedings under 
Regulation XVII of 18u6 to foreclose the 
mortgage. In 1902 the mortgagee bréucht 
a suit for possession of the land, including 
the 7 kanals now in dispute, and obtained 
a decree in 1905. In 1913 the sons of the 
original mortgagors, who had died in the 
meantime, brought a suit for redemption 
of the mortgage on payment of the prin- 
cipal sum secured, 7%. e., Rs, 1,200, The 
mortgagees Claimed that their charge was 
over Rs. 13,000. Eventually the Districs 
Judge decreed redemption on Payment of 
Rs. 13,478, which he found to be the amount 
due on foot of the mortgage. The mort- 
gagors have not paidthe amount go far 
and the mortgage remains unredeemed. ` 
In August, 1934, Kishore Chand mort- 
gagee brought the suit, which has given 
rise to this appeal, against Mahant Basant 
Das of Dera Dhian Das and the descen- 
dants of the original mortgagors for posses- 
sion cf 7 kanals of lend in khasra No. 464] 
urging that Basant Das had wrongfully 
dispossessed the plaintiff in 1932. Basant 
Das resisted the suit alleging that the 
original owners, Budha Singh and Sunder 
Singh, had gifted this land to him more 
than 25 years ago and that he had since 
been in continuous possession adversely to 
the plaintiff. It was denied that the plaint- 
lif had been in actual or constructive 
possestion of the land within 12 years of 
the suit which, it was pleaded, was barred 
by time under Art. 142 of the Indian 
Limitation Act. The Courts below have 
found that the land in dispute was com- 
prised in the area mortgaged to the plaintiff 
by Budha Singh and Sunder Singh in 1896 
but that Basant Das, defendant, had been 
H ee ee a the plaintif at 
east since 1912. The ave ac j 
dismissed the suit. : cere 
On second appeal, it has been contended 
that the finding of the learned District 
Judge is vitiated by his failure to properly 


- that Basant Das entered 


bgi | 


appreciate the legal effect of the decree, 
which the plaintiff had obtained, against 
one Sunder Singh for possession of the 
land in dispute in 1925-26. It appears 
that in 1925, tho plaintiff instituted a suit 
against Sunder Singh, son of Samanda 
Bingo, (D. W. No.5), for ejectment as a 
tenant from a certain area of land, includ- 
ing the khasra number now in dispute. 
This suit was Gecreed on June 7, 1926. 
The execution record has been destroyed, 
but a roznamcha of the girdawar qanungo, 
dated June 7, 1926, has been produced 
which shows that actual possession of the 
land in dispute was given to the plaintiff 
by having the field ploughed. Aziz Beg 
(P.W. No. 2), appeared as a witness and 
supported the entry in the roznamcha. 
Maharaj Kishen (P. W. No. 3), was the 
mukhtear of the plaintiff at the time and 
he corroborated Aziz Beg. It is no doubt 
true. that the learned Dis'rict Judge has 
not referred to the evidence of P. W. No. 2 
and P. W. No. 3, but after having read 
evidence and considered it along with the 
entry in the roznamcha, I donot think that 
they have any material bearing on the case. 
Itis admitted by Maharaj Kishen, mukhtear 
of the plaintiff, that the original owners 
Budha Singh and Sunder Singh, son .of 
Fattu, had gifted the land in dispute to 
Basant Das. It is also clear from the 
revenue entries that Basant Das has been 
in continuous possession since 1912 with- 
out paying any rent to the plaintiff. Sunder 
Singh, son of Samanda Singh, against whom 
the plaintiff obtained a decree for eject- 
ment in 1926, appeared as a witness at the 
trial and denied that he was ever in pos- 
session of the land. The revenue entries 
for 1925-26 do not show that Sunder Singh 
held the land in dispute under the plaintiff. 
We do not know whether the revenue 
decree for ejectment obtained by the plaint- 
iff against Sunder Singh in 1925 was after 
contest or on confession of judgment. The 
fact remains that since 1912 Basant Das 
has been shown in possession through 
tenants and has paid no rent to the plaint- 
iff at all. Itis not the case of the plaintiff, 
into possession 
permissively under him. On the other 
hand, it has been found, and there is 


‘evidence in support of the finding, that 


Basant Das had come into possession as a 
donee from the mortgagors. - His possession, 
which has extended over a period of 20 
years, has been open and hostile to the 
plaintiff. It seems that the ejectment pro- 
ceedings of 1926 against Sunder Singh 
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were merely a paper transaction, and Basant 
Das's possession was not disturbed. The 
plaintiff is, therefore, not entitled to dis- 
possess him now. The suit was rightly 
dismissed, 

The appeal fails and is dismissed with 
costs. 

N. Appeal dismissed. 
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NAGPUR HIGH COURT 

Civil Revision Application No. 487 

of 1936 
January 9, 1937 
PoLLooK, J. 
VITHOBA CHIMNAJI BANGADE or 
PAONAR—CrEpITOR--APPLICANT 

VETSUS ; 

MAHADEO—Dsstor—Opposita PARTY 

C, P. Tenancy Act (XI of 1898), s. 12 (2)—Pro- 
vincial Insolvency Act (V of 1920), s. 28(2), (5)— 
Insolvency Court, if can lease out occupancy hold- 
ing of insolvent and distribute lease money among 
creditors. 

No right in insolvent’s occupancy holding vests in 
the Insolvency Court or in a Receiver under the 
Provincial Insolvency Act, nor can a Receiver be 
appointed to manage such holding under s. 51 of 
the Civil Procedure Oode. 

Where the Insolvency Court leases out the occu- 
pancy holding, has the lease money deposited in 
Oourt, and distributes it amongst the creditors, 
the Insolvency Court obtains possession of the 
lease money by doing something which it had no 
right to do and, therefore, the Insolvency Court 
is not entitled to retain the lease money for dis- 
tribution to the insolvent’s creditors. But if the 
insolvent himself chooses to lease out his occu- 
pancy holding, the lease money will vest in the 
Oourt, but it is not open tothe Court to lease out 
the property for him and take the-lease money for 
distribution amongst his creditors, 

GO. Rev. App. of the order of the Court of 
the District Judge, Wardha, dated February 
27, 1936, in Miscellaneous Appeal No. 35 of 
1935. 

Messrs. A. V. Khare and W. B. Pendhar 
kar, for the Applicant. 

Mr. G. D. Charde, for the Opposite 
Party. 


Order.—The insolvent has an occupancy 
holding, und no right in thia holding vests 
in the Insolvency Court or in a Receiver 
under the Provincial Insolvency Act, nor 
can a Receiver be appointed to manage 
such holding under s. 51 of the Civil Pro- 
cedure Code: see s. 12 (2) of the O, P. 
Tenancy Act and s. 28, sub-as. (2) and (5) 
of the Provincial Insolvency Act. In the 
present case the Insolvency Court leased 
out the occupancy holding, had the lease 
money deposited in Court, and distributed 
it amongst the creditors. The learned Dis- 
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trict Judge, on appeal from the Insolvency 
Court, held that the lease money must be 
refunded to the insolvent. 
That decision is, in my opinion, correct. 
The Insolvency Court obtained possession 


of the lease money by doing something 
which it had no right to do and, therefore, 


in my opinion, the Insolvency Court was. 


not entitled to retain the lease money for 
distributicn to the insolvent’s creditors. It 
has been srgued that the lease money 
though derived from the cecupancy holding 
is -movable property which vested in the 
eOourt, even though thc procedure of the 
Court was wrong. If an Insolvency Court 
attacked, fur example, ihe tools of an artizan 
and sold them, it might equally be argued 
that the sale proceeds vested in the Insol- 
vency Court, butin my cpinion this would 
not be so. If the insolvent chooses-to sell 
his tools, then no doubt the sale proceeds 
would vest inthe Court; but it is not open 
to the Court to sell these tools for him and 
distribute the sale proceeds among his 
creditors. Jn the same way if the insolvent 
chooses to lease out his occupancy holding, 
the lease mcney will vest in the Court, but 
it is not open tothe Court to lease out the 
property for him and take the lease money 
for distribution. amongst his creditors. 

The application for revision, therefore, 
fails, and is dismissed with costs. Counsel's 
fee in this Court Ks. 15. 

D. Revision dismissed. 





_ RANGOON HIGH COURT 
Criminal Revision No. 814-B of 1936 
February 15, 1937 

____Spaxeo, J. 
MAUNG DIN—Acovssp 
VETSUS 
MA DWE—Opposirs Party 

Criminal Procedure Code (Act V of 1898), s. 488— 
Order of maintenance of child—Father making gift 
of half share of house to chiild—Held, income from 
share not being sure, order could not be cancelled 
but amount might be reduced in view of change in 
child's circumstances. 

Subsequent toan order of maintenance of a child 
against its father, the latter madea gift of his half 
share in a house tothe child, the other half share 
of which was held by the mother. The mother was 
living inthe house up to the time of the execution 
of the deed of gift. The order of maintenance was 
sought to be cancelled : ‘ 

Held, that the child’s income from its half share 
was not an inccme which was sure by any means 


and hence the order could not be cancelled complete- - 


ly, but in view of the fact thatthe house had now 
become the sole property of mother and child 
and thus ci used a cl ange in the child's circumstances, 
the effect of which it was difficult to assess, the 
amount. might be reduced.. 
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Cr. reference made by the Sessions 
Judge, 'Tavoy and Mergui, dated December 
26, 1936. 

Order.—This is a reference by the learn- 
ed Sessions Judge of Tavoy and Mergui, 
in: which he recommends that the order of 
maintenance passed in favour of Ma Dwe 
against Maung Din by the Headquarters 
Magistrate of Tavoy in his Criminal Mis- 
cellaneous No. 7 of 1933 be cancelled. 

The date of the order was February 20, 
1933. On Apiil 5, 1935, Maung Din made 
a deed of gift of his half share in a house, 
the other haif share of which was held by 
Ma Dwe, the mother of the girl, to the 
girl in whose favour the order for main- 
tenance had been made. Nothing was 
said in the deed of gift about this gift 
being intended to take the place of the 
order for maintenance, and I think that 
the learned Headquarters Magistrate and 
the learned Sessions Judge were correct 
in their finding that it was not the inten- 
tion of the parties that the rent of the 
house should be applied towards tne main- 
tenance of the child. If that had been the 
intention, Maung Din would have taken 
care to see that the intention was men» 
tioned in the deed of gift and that action 
was taken to secure the cancellation of 
the order at the same time as the gift was 
made. But the learned Sessions Judge 
says that Maung Din. is entitled to have 
the order of maintenance altered on the 
ground that the gift has made un altera- 
tion in the child's circumstances and since 
her half share of the rent which is now 
being realized is equal tothe amount that 
she was formerly entitled to receive under 
tne order of maintenance, Maung Din js 
entitled to have the order cancelled. It is 
true that superficially a good case seems 
to have been made out for cancellation of 
the order: but 1 am of opinion that the 
order for mainlenance cannot be cancelled 
completely’ in this case. It is clear that 
Ma Dwe was living in this house with her. 
child up to the time of the execution of 
the deed of gift and that the property 
which Maung Din has given to his daugh- | 
ter is not one of which he could have 
made much use without considerable 
trouble, because of the fact that his wife, 
who had a half share in the house, was 
living in it., He would have found it 
difficult to realize any rent for his half 
share or to have found a purchaser for it. 
And the child’s income of Rs.6 a month 
from. her . half share is not an income 


:’ which is -sure by - ang. means.  The- house 
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may be burnt down. The mother may 
take steps to sell the house and fritter 
away the proceeds. There may be dit- 
culty with the ground landlord. There may 
be difficulty in securing tenants. 

I, therefore, do not feel justified in can- 
celling the order completely: but the fact 
that the house has now become the sole 
property of the mother and daughter, has 
caused a change in the child's circumstan- 
ces, the effect of which it is difficult to 
assess; but in the attempt to do so 
I arrive at a figure of Rs. 3 a month. It 
is ordered that from the date of this order 
the maintenance payable by Maung Din 
on account of his daughter, Ma Ohn Kyi, 
be reduced to Rs. 3 a month. 

N. Order modified. 
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MADRAS HIGH COURT 
Second Civil Appeal No. 1801 of 1931 
December 6, 1935 
PAanpDRaNnG Row, J. 
VERUDHUNAGAR MUNICIPALITY 

—AP?ELLANT 
versus. 


THIRUVADAMARUTHUR EKANATHA 
RAO— RESPONDENT 

Jurisdiction—Exercise of —Statute confining powers 
on tribunal to decide certain issues—Tribunal can give 
decision on all acts subservient to it—Madras District 
Municipalities Act 
under, by Madras Government—R. 8—Loss of sum 
from safe in charge of Municipal servant reported 
to Chairman—Order to recoup missing amount from 
pay and securities depositt—Amount made good— 
Subsequent dismissal—Appeal to Appeal Committee— 
Re-instatement ordered—W kether can direct refund of 
amount paid by him. 

The general principle is that when any power is 
conferred by statute or by rules having the force 
of law on any tribunal that power includes im- 
pliedly the power of doing all acts as are necessary 
for the exercise of the power expressly granted, 

The plaintiff, a Municipal servant reported to the 
‘acting manager and the Chairman of a Municipality 
that a certain sum was missing from a safe which wag 
in his. charge. The plaintiff's case was that with- 
out any attempt being made to find out who was 
responsible for the loss of the money, he was ordered 
to recoup the missing amount partly by payment 
in cash and partly by adjustment from his security 
deposit. In obedience to the order the plaintiff 
actually paid a certain amount in cash and the 
rest of the amount was made up by adjustment 
from his deposit. Subsequertly, the plaintiff was 
dismissed from his office by the Chairman on 
various charges. The plaintiff appealed and on 
appeal the Appeal Committee consisting of the Dis- 
trict Collector, the President of the District Board, 
and a Councillor otherthan the Chairman, constitut- 
ed under r.8 of the Rules made by the Madras 
Government under ss. 73 and 75, Madras District Mu- 
nicipalities Act of 1920, allowed the appeal. In allow- 


(V of 1920), ss. 73, 75— Rules ` 


ing the appeal the Committe set aside the order 
of dismissal passed by the Chaizman and directed 
that the plaintiff should be re-instated in his ap- 
pointment with all back . pay, and also directed 
that the missing amount recovered from him should 
be refunded to him: 

Held, that the order directing refund was part and 
parcel ora necessary concomitant of the order set» 
ting aside the order of dismissal. When the appel- 
late tribunal found that he was not to blame at all 


so far as this sum of money wes concerned, it must . 


follow necessarily as a consequence from that deci- 
sion that he was not really responsible to pay that 
amount to the Municipal Council 
the Municipal Council having recovered the 
money from him should refund it to him. 
The appellate tribunal had jurisdiction to make the 
order of refund. 


S.C. A. against a decree of the Sub- 
Judge, Ramnad, in A, S. No. 119 of 1929. 
Mr. R. Sundaralingam, for the Appel- 

ant. 

Mr. E. Vinayaka Rao, for the Respondent. 

Judgment.—This is an appeal from the 
decree of the Additional Subordinate 
Judge of Ramnad at Madura, dated July 13, 
1931, allowing the appeal from the decree 
of the District Munsif of Sattur, dated 
January 29,1929, made inQ.8. No. 472 of 


1926, a sult by a -former shroff in the. 


Municipal office at Virudhanagar to recover 
a certain sum of money due to him by the 


Municipal Council. . The amount sought to - 


be recovered was Rs. 1,070 cdd. The trial 


Court gave the plaintiff a decree for only - 


Rs. 436 odd and disallowed the rest of the 
claim. As regards this amount there is no 
controversy in the present second appeal. 
The plaintiff appealed to the Subordinate 
Judge in respect of the balance which 
was disallowed by the trial Court. and 
the Subordinate Judge allowed the appeal 
with costs. The present second appeal is 
by the Municipal Council and the amount 
to which the appeal relates is Rs. 499 with 
interest thereon. This sum of Rs. 499 was 
the sum found missing from the safe which 
was in charge of the plaintiff when he was 
shroff on December 12, 1922. 

The plaintiff reported the fact that this 
sum was missing immediately to the acting 
Manager of the office and also to the Chair- 
man delegate, the Chairman being absent 
from the town at the time. The plaintiff's 
case was that without any attempt being 
made tofind out who was responsible for 
the loss of the money he was ordered to re- 
coup the missing amount partly by pay- 
ment in cash and partly by adjustment 
from his security deposit. In obedience 
to the order the plaintiff actually paid a 
certain amount in cash and the rest of the 


.amount was made up by adjustment from 


and that ` 
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mis deposit. Subsequently, i. e. on Janu- 
mry 18, 1923, the plaintiff was dismissed 
irom his office by the Chairman on Various 
: lt may be mentioned in this con- 
nection thatthe charges mainly related to 
ghe plaintiff's conduct with reference to the 
missing amount, The plaintiff appealed 
wand on appeal the Appeal Committee con- 
sisting of the District Collector, the Pre- 
mident of the District Board, and a Coun- 
scillor other than the Chairman, constituted 





Government under ss. 73 and 75, District 
Municipalities Act of 1920, allowed the 
fappeal on July 19, 1923. In allowing ihe 
fappeal the Committee set aside the order 


idirected that the appellant before them, 
“.¢., the plaintiffin the present suit, should 
be re-instated in. his appointment with all 
iback pay, and also directed that the miss- 
fing amount recovered from the appellant, 
n. e., Rs. 499 odd should be refunded to him. 
dt will thus be seen that the appeal relates 
only to the amount (of course with interest 
thereon) which was ordered by the Appeal 
[Committee to be refunded to the plaintiff 
by the Municipal Council. 

| There can be no doubt that the Ap- 
peal Committee which made this order 
[iwas duly constituted under rules framed 
under proper authority and their order 
cannot be treated as otherwise than 
valid and binding on the Municipal Coun- 
cil unless it was an order passed without 
jurisdiction. It is not pretended that 
the order, so far. as it relates to the set- 
ting aside of the order of dismissal or to 
the plaintiffs re-instatement with back 
pay, is without jurisdiction. What is 
contended is that so far as the order 
directed refund of the amount referred 
to above, the order must be deemed to 
have been passed without jurisdiction. 
This is really the main contention in the 
present appeal aud the fate of the appeal 
rests mainly on the decision on this point. 
The general principle is that when any 
power is conferred by statute or by rules 
having the force of law on any tribunal, 
that power includes impliedly the power 
of doing all acts as are necessary for the 
exercise ofthe power expressly granted. 
Even otherwise it cannot be said in my 
Opinion that in‘this case the order direct- 
ing refund was not part and parcel or a 
necessary concomitant ofthe order setting 
aside the order of dismissal. The crder 
for refund appears to flow naturally and 
directly ftom the order setting aside the 
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order of dismissal in view of the circum- 
stances of the present case. The head and 
fount ofthe cnarges against the plaintiff 
was his conduct with reference to this 
sum which was ordered tobe refunded. 
When ihe appellate tribunal found that 
he was not to blame at all so far as this 
sum of money was concerned, it must 
follow necessarily as a consequence from 
that decision that he was not really res- 
posible to pay that amount to the Munici- 
pal Council and that the Municipal Council 
having recovered the money from him 
should refund it to him. I am, therefore, of 
opinion that the appellate tribunal had 
jurisdiction to make the order of refund, 
To hold otherwise would mean that the 
appellate tribunal cannot effectively exer- 
cise its power aS an appellate tribunal. 
Just as the payment of back pay was or- 
dered by the appellate tribunal and it ig 
not contended that this was without juris- 
diction, the appellate tribunal directed 
also the refund of the money that had 
been wrongly recovered from the appellant 
before them. 

The order of the appellate tribunal dated 
July 19, 1923, thus being a valid order‘ 
passed with jurisdiction, effect was rightly 
given toit by the lower Appellate Court, 
the suit itself having been based clearly 
on that order which is binding on both 
the plaintiff as well as the Municipal Coun- 
cil. The claim, being based on that order 
was clearly within time, whether it is 
regarded as being governed by Art. 62 or 
by Art. 120, Limitation Act, and it is, 
therefore,- not necessary to decide which of 
these two articles is applicable, no other 


article being suggested as governing the 


present claim. It follows also that as 
the order of the appellate tribunal dated 
July 19,1932, was valid, the subsequent 
order passed by the appellate tribunal 
constituted in a different manner and which 
included even the Chairman whose order 
was appealed from has n> force. That 
order is dated June 11, 1924, and it was 
passed afternotice of suit was given and 
it purported to nullify entirely the previous 
order of the appellate tribunal dated July 
19, 1923. This subsequent order of the 
appellate tribunal was rightly treated as 
invalid by the learned Subordinate Judge. 
No other point arises in this second appeal 
and if must follow from what I have said 
that it must fail it is accordingly dismissed 
with - costs, 
(Leave to appeal is refused). 
AwD. Appeal dismissed, 
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MADRAS HIGH COURT 
Second Civil Appeal No. 1893 of 1931 
April 1, 1936 
VENKATARAMANA Rao, J. 
. KUPPUS w AMI AYYAR AND OTHBRS— 
APPELLANTS ` 
versus 
SABAPATHY PATHAN AND oTHERS 
— RESPONDENTS 

Limitation Act (IX of 1908), a. L9—Admission of 
por debt coupled with refusal to pay, parties 

aving arranged for payment elsewhere—Whether 
constitutes acknowledgment. 

Under a. 19, Limitation Act, the words relied on, 
in order to constitute a valid acknowledgment, 
must be such as toshow an existing jaral relation- 
ship of debtor and creditor. An admission of a pre- 
sent debt but coupled with a refusal to pay because 
parties have arranged for payment elsewhere amounts 
to an acknowledgment. 

S. O. A. against a decree of the Sub- 
ane Kumbsakonam, in A. 8. No..32 of 

1; 

Messrs S. Panchapakesa Sastry and K. 
R. Krishnaswamy Ayyar, for the Appel- 
lants. gi 

Messrs. B. Sitarama Rao and K. Nara- 
simha Ayyangar, for the Respondents. 

Judgment.—This second appeal raises 
a question of limitation. The main facts 
are. not in dispute. Plaintiffs Nos. 1 to 3 
and the father of plaintiff No. 2 sold the 
suit property to cne Chidambara Pathan 
and his brother Vaithilinga Pathan by a 
sale-deed dated October 16, 1911, and as 
on the said date plaintiff No. 2 was a 
“minor, and as a sum of Rs. 809 was retain- 
- ed with the vendee to be paid either on 
plaintiff No.2 attaining majority or on the 
vendors giving security. On the said date 
a mortgage deed was executed by both 
Vaithilinga Pathan and Chidambara Pathan 
in favour of plaintiff No, 1 and the father 
of plaintiff No. 2 for Rs. 800 securing that 
amount, The recital as regards payment 
under the said mortgage is to this effect: 

“We will pay you the said sum of Rs. 830 with- 
out any objection together with interest at ll 
annas per cent. per mensem at any time whenever 
you demand us to pay after giving security for the 
said sum.” 

On December 19, 1915, the vendees 
appear to have usufructuarily mortgaged 
the said property to one Kandaswami 
Pillai by a deed and by which it was 
stipulated that the usufiuctuary mort- 
gagee should pay the said sum of Rs. 800 
secured by the mortgage as aforesaid in 
accerdance with the directions contained 
therein. In August 1916 a demand ap- 
pears to bave been made by the mort- 
gagees to pay the amount due under the 
mortgage dated October 16, 1911. In ans- 
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wer thereto Vaithialinga Pathan „and Chi- 
dambara Pathan gave areply dated Octo- 
ber 3, 1916, to the effect that they had. 
arranged for the payment of the mortgage 
amount with the usuiructuary mortgagee 
under ihe mortgage-deed dated Decem- 
ber 19, 1915. This suit was filed on March 31, 
1928, to enforce the mortgage dated Octo- 


.ber 16,191]. In the plaint the reply notice 


dated October 3, 1916, which is marked as 
Ex. Cin the case is relied on for the pur- 
pose of saving limitation. Exhibit O is in the 
following terms; 

“On December 19, 1915, we usufructuarily mort-, 
gaged our lands to one Darasuram Kandaswami 
Nayanakkar, and we have therein directed that 
after giving security to him for minor's share, you 
should receive the amount of principal and interest 
due in respect of the mortgage executed in favour. 
of both of you. It is a mistake that you have 
given me this notice on Nala year Ani 9th without 
receiving the said amount from, him, Since we 
have directed on December 19, 1915, in the above- 
Said manner, please take notice that we will not 
be liable for any Court costs or damages as claimed 
by you in your notice.” : 

Both the lower Courts came to the con- 
clusion that there was no acknowledgment 
of liability in Ex. C and that, therefore, 
the suit was barred. Itis contended before 
me in second appeal that that view is 
wrong. I think the contention must pre- 
vail. Upon s, 19, Limitation Act, the words 
relied on, in order to constitute a valid 
acknowledgment, must be such as to show 
an existing jural relationship uf debtor 
and creditor, From Ex. C it is clear that 
there is an admission of a debt due and 


payable under the mortgage which would 


prima facie import an acknowledgment of - 
liability. Itis not denied thatthereis an 
admission of liability, but what is con- - 
tended is that the concluding portion of 
the letter makes it clear that the mort- 
gagors repudiated their liability. I am 
unable to agree with this view. There is 
nothing in the document which amounts 
to a repudiation of liability or to a state- 
ment that the mortgagors would never 
discharge the debt. Reading the document 
as a whole, what the mortgagors say is 
this: 

“No doubt there is an amount due and payable. 
under the mortgage; but we have arranged for 
payment with Kandaswami Pillai and it is your 
(mortgagee’s) primary duty to apply to that 
Kandaswami Pillai for payment, and if without 
recourse to him you file a suit, we would not be 
liable either for costs or any loss“incurred by an 
unnecessary action.” i 


There is, therefore, an admission of a 
present debt but coupled with a refusal 
to pay because they have arranged for 
payment elsewhere. Under s. 19, Limitation 
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Act, Expl@nation 1, an acknowledgment 
may be sufficient though accompanied by 
a refusal to pay. In my opinion this case 
18 covered by the decision of the Bombay 
High Court in Shrinivas Krishna v, Narhar 
Khando (1), ln that case a decree provid- 
ed for the payment of the amount decreed 
in instalments. The question arose whe- 
ther the second instalment payable under 
the said decree was barred -by limitation. 
A statement made by the judgment-debtor 
to answer toan execution application was 
relied on, and it was to this effect: 3 

“I have asked plaintiff by,a written notice to 
take away the sum of Rs. 300 relating to the second 
instalment from a third party with whom I have 
deposited that sum, Therefore I am not responsi- 
ble to pay the said amount.” j 

This was held to be sufficient acknow- 
ledgment within the meaning of the Limi- 
tation Act, for saving the bar of limitation. 
Chandavarkar, J. observed thus: 

“This in effect means: ‘I am lisble to pay the 
second instalment; but 
amount of that instalment with a third person; and 
let the plaintiff take it from bim. Butso far 
as I am concerned, I refuse to pay. In other 
words, there is an acknowledgment of the liability 
coupled,. however, with a refusal to pay on the 
ground thas the amount is deposited with a third 
party. We think that is the natural construction 
of the words. We must, therefore, hold that the 
second instalment is not barred.” 


i am inclined to take a similar view of- 


the document in ‘question. I would, there- 


fore, follow the above decision and hold 


that Ex. O is sufficient acknowledgment, 
within the meaning of s. 19; Limitation Act, 
and that the suit is not..barred. . I shall 
now deal with the cases relied on. by: Mr. 
Sitarama Rao for the respondents. The 
first case on which he places very strong 
reliance is the case reported in Chhater 
Dhari Mahto v. Nasib Singh (2). In that 
Case In answer to asuiton a mortgage the 
statement made by the mortgagors in á 
Written statement in a suit was -relied on. 
The statement. was to the effect that-in 
order tO pay off the mortgage- debt they 
sold ‘half of the mortgaged property and 
from the said date the vendees have been 
in possession thereof. This was held not 
to be a sufficient acknowledgment: The 
learned Judges drew this inference on a 
construction of the document as a whole, 
but I am not inclined to-agree with the 
reasoning on which their decision is based. 
Their Lordships vbserve, that there is an 
acknowledgment of the debt, but then they 
proceed to consider. whether it is a suffi- 


(1) 32 B 298: 10 Bom. L R 374. Pas 
(2) A I R 1924 Pat. 506; 78 Ind, Gas, 919; 5P L T 
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cient acknowledgment of liability and 
state: i 

“On the other hand, the statement that there 
was a debt due but has been discharged is not 
sufficient. The present case seems to stand some- 
where between these two. * * * There is no 
express statement that it was discharged; but 
there is a statement that in order to pay it off a 
sale was effected on July 13, 1903, and since that 
date the vendees have been in possession of the 
property. The inference to be drawn from this 
will at least negative the implication of a promise 
to pay.” 

It is well settled that under the Indian 
law in. order to constitute an acknowledg- 
ment there need neither be an express 
nor an implied promise to pay, whatever 
may bein the English Law on the point. I 
dissent from the view of the learned Judges 
that in order to constitute an acknowledg: 
ment, there must be an implied promise to 
pay. The next case relied on by Mr. 
Sitarama Rao is the case in Kandaswami 
Reddiv. Suppammal (3). What that case 
decided was that from a mere admission of 
a past liability it cannot be inferred that 
there is a subsisting debt and the learned 
Judges declined to follow the ruling of 
Miller, J., in Ranganayakulu Atyar v. Sub- 
bayan (4), to the effect that an admission 
of past liability unaccompanied by an al- 
legation of discharge should in all cases be 
interpreted as an admission of subsisting 
liability.. The learned Judges cite with 
approval the case in Andiappa Chetly v. 
Devarajulu Naidu (5), and observe that. each 
case must be treated on its own merits and 

“that from the language used and the circumstances 
in which the acknowledgment is made, it must be 
decided whether it amounts toan implied acknowledg- 
ment of subsisting liability.” : - 

In this case, as I have pointed out, there 
is no question of there being an acknow- 
ledgment of subsisting liability, though it 
was accompanied by arefusal to pay. The 
case in Venkata v. Parthasarathy (6), is 
also distinguishable. In that case the 
statement in a deposition where the de- 
ponent had admitted the execution of a 
certain bond, but stated that that bond 
was superseded, was held not to be a 
sufficient acknowledgment, on the ground 
that there was no acknowledgment of a 
subsisting right. There are on the other 
hand cases to show that where a debtor 
states that for the debt due a different 
security was given, that statement was 
: 413: 70 Ind. Gas, 576; A I R 1922 Mad 
ive ek 5 268, 15 L W 325; (1922) M W N 168; 


32 M L T 166. 

(4)5M LT71; 2 Ind. Oas. 522. 

‘3 36M 68:12 Ind. Oas. 378; 21 ML J 1024; 10 M 
L 'T 251; (1911) 2 M-W N 225, - 
. (6) 16 M 2203M L J35, - 
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held to operate as a good acknowledg- 
ment. In Saligram v. Radhay Shiam (7), 
a renewed promissory note was found to 
be inadmissible in evidence on the ground 
that it was unstamped. The plaintiff in 
that case wanted to rely upon an earlier 
. promissory note which on the date of suit 
would admittedly be barred by limitation 
but for an endorsement on the back thereof 


which was to the following effect: 

“On November 7, 1925, in lieu of the present pro- 
missory note, a second promissory note of the amount 
of Rs, 1,350 has been executed and this promissory 
note has become void.” 


This endorsement was held to be a suffi- 
cient acknowledgment of the note in spite 
of the fact that it was stated in the en- 
dorsement that the promissory note had be- 
come void. The ground on which it was 
held to beso is, because the allegation is 
not that the liability had terminated but 
that a different form of security for the sub- 
sisting liability had been created: Simi- 
larly, as I have pointed out, it was never 
intended to repudiate the liability; Ex. C 
indicates that a. method of payment had 
‘been provided which it was the duty of 
the creditors to resort to before seeking to 
enforce their remedy against the debtors. 
I am, therefore, of opinion that Ex. © ope- 
rates as a sufficient acknowledgment of the 
mortgage in question and that the suit is 
not barred by limitation. In the result, I 
reverse the decree of the lower Court and 
pass a preliminary decree for sale. Interest 
‘shall be allowed on Rs. 772 at six per 
cent. from'date of plaint up to date fixed 
for redemption and thereafter at six per 
cent. On the aggregate amount. Time four 
months. J direct each party to bear their 
own costs in the second appeal. I direct 
the first Court's costs to be included in the 
mortgage decree. I direct the lower Appel- 
late Court’s costs {o be paid by defendants 
‘Nos. 3 and 6 and not to be added to the 
mortgage decree. (Leave refused.) 


AN, Decree reversed. 
(7) AIR1981 All 560; 134 Ind Cas, 254; (1931) A 
L J 522; Ind. Rul. (1931) All. 830. 
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ment-for his spiritual benefit~Whether makes it 
public—Number and nature of gifts—Value of— 
Public trust~Founder not relinquishing rights— 
Subsequent benefactions, if mere accretions Private 
trust-—-Shebaitship, if vests in founder—Removal of 
trustees —Cinil Procedure Code (Act V of 1908), 8. 92 
—Suit under—Onus—Nature cf proof required f 
removal, 
It is the extensiveness of the object which affords 
a sure indication of the public nature of a trust, 
Each particular object of a charity may be private, 
but it isthe extensiveness which will constitute it 
a public charity. The test is whether the charity 1s 
or is not for a large and extensive section of the com- 
munity, Inference that the founder has dedicated 
an institution tothe public canbe drawn if it 1s 
found that he had represented and held out to the 
‘public that it was a public institution, Appeals for 
funds and enthusiasm for the utsaba performed are 
not of a nature commensurate with private institu- 
tions. Similar inference may well be drawn from 


' the use which the public have made of the shrine 


as a place for devotion or worship, the receipt of 
votive offerings from the public, and the fact that 
a section of the public have taken the beneft of its 
attached sadabrata for a long period of time. 
Attornéy-General v. Pearce (1), Hail’ v. Derby 
Sanitary Authority (2), Commissioner for the Special 
urposes of Income Tax v. John Frederick  Penisel 
(3), Shaw v. Halifax Corporation (4), Verge v. 
Somerville (5), Lakshmana Govinda v. Subramania 
Ayyar (8) and Ohintaman Babaji Dev v. Dhondo 
Ganesh Dev (9), relied on, Satharrayar v. Periasamt 
(6) and Prasaddas Pal v. Jagannath Pal (7), dis- 
sented from. {p-301, cols, 1 & 2,] oN 
Held, on evidence that the Asram in suit repre- 
sented a religious and charitable trust for public 
purposes, : aoe 
' It is quite true that if some particular stranger 
chooses to makea gift to a private endowment . or 
institution for his own spiritual benefit or mental 
satisfaction, receipt of such gifts does not alter the 
character of the endowment or the institution itself 
and make it a public one, if at its inception or in 
reality it wasnot so. Butthe namber and nature 
of the gifts received, are matters which have their 
importance. f 
The fact that a religious and charitable institu- 
tion has been founded for the use and benefit of 
the public does not mean that the founder has rer 
linquished his rights as founder especially when the 
evidence points to the conclusion that he has never 
meant to give up such rights fp. 802, col. 1.) 
- The benefactions subsequently received do not 
make those who have madethem joint founders with 
the original founders, and the benefactions are not 
to be regarded as anything beyond anaccretion to 
the existing foundation, Ananda Chandra v. Brojo- 
lal (11), referred to. [ibid] i 
When the worship of an idolhas been founded, 
the shebattshtp is vested in the founder and his 
heirs, unless he has disposed of it otherwise, or there 
has beensome usage or ‘course of dealing which 
points toa different mode of devolution. This prin- 
ciple applies to private as wellas to public trusts. 
Anunda Chandra v. Brojoial (11), Sheoratan v. Ram 
Pargash (18), Sital Das v. Pratap Chandra (14) 
Raj Krishna v. Bipin Behari (15) and Hari Dasi v. 
Secretary of State (16), relied on. fp. 302, col. 2]  - 
f any relief isto be granted jn’a suit under 
s. 9%, Civil Procedure Code, ordering removal. of 
shebaits and trustees or interfering with their rights 
as founders, scmething substantial.will have to be 
Goia] justifying the.removal cr the inte2feience. 
tbid. 


+ 
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_ ina suit under s. 92 of the Code, just as much as 
In all other suits, the onus of establishing a case 
a ‘5 reliefs asked for is on the plaintiffs. jp. 293, 
col, 


C. A. from the original decree of the Addi- 
tional District Judge, Second Oourt, Dacca, 
dated December 19, 1934. 

Messrs. Naresh Chandra Sen Gupta and 
Bhupendra Nath Roy Chowdhury, for the 
Appellants. 

Messrs. H. D. Bose, Aswini Kumar Ghose, 
Prokash Chandra Pakrashi and Debendra- 
nath Bhattacharjee, for the Respondents. 


° dudgment.—(August 6, 1936).—This is 
an appeal by five of the defendants in a 
suit under s. 92, Civil Procedure Code. In 


connection with the appeal there is a cross-¢ 


objection by the plaintiffs. The suit related 
to an Asram known as the Asram of Baba 
Lokenath Brahmachari in Barodi in the 
District of Dacca, said to be an ehdowment 
for public, religious and charitable pur- 
poses. The plaintiffs are residents of village 
Barodi and other villages adjacent to it. 
They ciaim to be entitled to perform and 
allege that they do perform, the workship 
of Baba Lokenath who lived and died in 
the Asram, and to have contributed funds 
for its improvement and maintenance; and 
some of them were also on a committee 
which was in existence for its administra- 
tion atthe time when the cause of action 
arose. The Asram ia situate on a piece 
of land of which the superior title belongs 
to one set of co-sharer zemindars, the Nag 
Babus, the said set of co-sharers being 
known as the Madhyam Hisya or Panch 
Hisya, the other two sets of co-sharers go- 
ing by the name of Pub Hisya and 
Paschim Hisya. In the suit, as originally 
filed, there were eighteen persons as de- 
fendants, the first seventeen of whom were 
some of the Madhyam Hisya or Panch 
Hisya co-sharers. It was alleged that 
while the committee which was appointed 
by the public and of which some of the 
plaintiffs were members was functioning, 
fourteen out of tne defendants wrongfully 
and illegally constituting themselves a 
committee of management with defend- 
ant No. 1 as its President, collected funds 
over their signatures, obstructed the per- 
formance of an annual Utsab attached to 
the institution, committed breach of trust 
and acted in various ways in disregard of 
the religious sentiments of the public who 
perform sheba and puja at the Asram and 
to the detriment of the public trust which 
the Asram represents, thus necessitating a 
suit for reliefs under s. 92 of the Code for 
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its preservation and upkeep. The defend- 
ants were impleaded on the footing that 
they had assumed the position of trustees 
de son tort. 

The contesting defendants ranged them- 
selves into two sets: one consisting of de- 
fendants Nos. 2 and 3 andthe other of de- 
fendants Nos. 6,7,8 and 11. Those of the 
other defendants, who originally entered 
contest, eventually withdrew therefrom or 
ultimately supported the plaintiff. Both 
sets of contesting defendants denied that 
the Asram was an endowment or trust for 
public, religious or charitable purposes, or 
that its site, structures or appurtenances 
had ever been~ dedicated for use as such. 
They alleged that the Asram was the pri- 
vate property of the Panch Hisya Maliks; 
that on the death of Baba Lokenath who 
as a holy saint had been allowed to 
remain at the place and live in huts built 
for him by the said Maliks, the said Maliks 
in order to perpetuate his memory intro- 
duced the worship of his Asan and his 
Sandals and also inaugurated an annual 
Utsab; and that although the public were 
allowed to make offerings and participate 
in the worship and although they contri- 
buted to the expenses of the annual 
Utsab and also effected certain improve- 
ments in the place at their cost, they had 
acquired no rights to or in the Asram or 
in its management. It was admitted that 
in later years, as the Utsab grew in im- 
portance and dimensions, the assistance 
of persons who were not members of the 
Panch Hisya was taken by constituting a 
sort of an advisory body with some such. 
Persons as members thereof, in order that: 
its functions might be more satisfactorily 
organized and accomplished. Such de- 
tails as regards all these matters as are re- 
levant for the purposes of the case, in the 
stage at which it now is, will be given at 
their proper places hereafter. The Judge 
has decreed the suit. The decree runs in 
these words : 

“It is ordered and decreed that the suit be and 
is hereby decreed; that a scheme will be settled 
by the Court for the administration and manage- 
ment of the Asram of Baba Lokenath Bramacharij 
which has been found to be a public trust or 
debuttar ofareligious and charitable nature; that 
provision will be made in the scheme for the 
appointment of a committee which will be trustees 
of the Asram; that the management and the ad- 
Ministration of the Asram and its properties and 
appurtenances will be vested in the commitee which 
will be formed according to the provisicns in the 
scheme; that the three Hisyas of the Nag family 
and the general body of disciples, worshippers 
and devotees will be entitled to representation 
on the committee, the proportion of which will be 
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determined at the time of the framing of the 
scheme; that the defendants will be removed from 
the management of the Asram after the committee 
is constituted in accordance with the scheme. In 
view of the very substantial moral and material 
help which the Panch Hisya has so long rendered 
to the Asram and with a view to restoration of 
good feelings between the parties to this unfortu- 
nate litigation for securing good management of 
the Asram, I order that the parties do bear their 
own cosis in this suit.” 

From this decree the appeal has been 
taken. Defendant No. 8, Prakas Chandra 
Nag, originally preferred the appeal and 
later on Sasanka Mohan Bose, Sudhansu 
Mohan Bose, Bidhubhusan Nag and Brah- 
‘ mananda Nag, defendants Nos. 6,7, 11 and 
3, respectively, have joined him as co-ap- 
pellants. The cross-objection by the plaint- 
iffs is for the costs which the Court below 
has disallowed. The first and most im- 
portant question in the case is whether the 
Asram is a ‘trust created for public purposes 
of a charitable or religious nature’ within 
the meaning of that expression in s, $2 
of the Code. To deal with this question 
the history of the Asram, beginning from 
its origin and tracing it down to the pre- 
sent times, will have to be carefully con- 
sidered, as the learned Judge has done. As 
regards the origin of the Asram, it is ne- 
cessary toset out somewhat in detail the 
pleadings of the parties on the point. 
including therein their respective conten- 
tions as developed in the course of the 
trial, and also the tindings which the 
Judge has come to. In the plaint the prop- 
erty was described as : 


“permanently settled nishkar rent-fee land, being 
debuttar Lokenath Brahmachari appertaining to 
Settlement Khatian No. 801 of Mouza Barodi No.5 


area 1°22 acres, inclusive of kutcha and pucca temples, : 


muth, rooms, tank, indara (well) tube well, -etc,, 
thereon;” 


andit was said that the Asram consisting 
of the said property, its site, structures and 


appurtenances, had been dedicated for use” 


as an endowment for public, religious and 
charitable purpose. It wasalso stated in 
the plaint that Baba Lokenath Brahma- 
chari, who was an ascetic and devout saint 
came to village Barodi about 72 years ago 
and put up for about a year in the house of 
one Dengu SKarmokar and -lived upon 
alms; that within this time his devotion 
and saintliness having attracted the people 
of the locality, he was granted nishkar 
right inthe plot of land aforesaid, which 
was then part of a ‘public cremation ground 
by the Fanch Hisya Nag Babus to whom 
the land, belonged and thatthe public of 
the locality created for him on a portion 
‘of the land a hut and a cook-shed where 


- ` 
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he lived as ə recluse, giving himself up to 
devotion and meditation. It was also said 
inthe plaint thatthe Asram thus founded 
was maintained and improved out of the 
income ofthe land and the offerings made 
by the public. In para. 5 of the plaint ib 
id: 
enh fame of Baba Lokenath spread far and 
wide and he came to he worshipped as an Incar- 
nation of Godand the number of his worshippers 
and disciples went on fast increasing. In course 
of time the area ofthe Asram proper was enlarged 
and improved with public contributions and the 
offerings made thereat into its present condition 
In para. 6 of the plaint it was stated: | 
“Baba Lokenath lived a totally detached life and 
since then both himself and the public treated it 
as debuttar of a public, religious or charitable 
nature.” 
un- 
derstood by the Court below as meaning 
that the Panch Hisya Maliks made a sort 
of a debuttar grant in favour of Baba 
Lokenath treating him as a deity incar- 
nate at least that appears to have been- 
the way in which the pleadings were press- 
ed in the said Court. It was not alleg- 
ed in that plaint nor is it anybody's case, - 
that there was any deity installed in the 
Asram, but it was sought tobe made out 
on behalf of the plaintiffs that Baba 
Lokenath used to carry on meditation and 
religious observances there and to give 
away in charity almost everything that 
hé received, reserving to him what was. 
necessary to meet his barest want. This, 
as far as one can make out, was the plain- 
tiffs’ case as regards the origin of the trust 
for public, charitable or religious pur- 
poses. The contesting defendants denied 
any nishkar or debuttar grant and any 
dedication or endowment whatever repu- 
diated all suggestions thatthe Asram was 
ever a seat of learning or religion, and 
denied that it was ever an institution for 
charity. They alleged thatthe Asram was 
only the privateresideace of Baba Loke- 
nath who had no rightof ownership in it, 
that it was bulit for him by the Panch 
Hisya Maliks to enable him to remain there 
and carry on his meditation that it was 
they who bore the expenses of the Asram 
and kept it up in repairs and that on his 
demise the Asram reverted to their own 
possession es Maliks. The learned Judge 
has held that the Panch Hisya Nag Babus 
made an absolute grant of the land to. 
Baba Lokenath for the purpose of making 
a hermitage there, andthat it was a debuttar 
grant made with the intention of enabling 
him tomake his Asram there and carry 
on his work of spiritual and religious up- 
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lift of his devotees and disciples and 
of charity among the poor of the: locality. 
He has ultimately recorded his conclusion 
in these words : 

“Tam clearly of opinion that the land of the 
Asram was granted in debuttar in favour of the 
Baba .bythe Panch Hisya and that both the grantor 
and the grantee and the public treated the Asram 
as a public, religious and charitable institution, 
The Baba so long as he lived in fact treated and 
regarded himself as a trustee of the Asram for his 
devotees and disciples and the poor. The original 
grant of the land by the Panch Hisya was in 
essence a grant for religious and charitable purposes 
ewhich the Baba represented.” 


From the evidence adduced on both 
sides there is no doubt whatever that Baba 
Lokenath was regarded as a Siddha Maha- 
purush (one who had attained the highest 
spiritual perfection) or a superman, that 
his meals were such as are offered to Hindu 
deities and that his Prosad {remnants of his 
meals) were distributed amongst his disci- 
ples, the visitors and the poor who used to 
assemble in the Asram. (Their Lord- 
ships then considered the ‘evidence and 
continued.) The learned Judge seems 
to have been of opinion that the burden 
of proving that there was no endowment 
or that there was no trust for public 
purposes of a charitable or religious nature 
was upon the defendants. In proceeding 
on this view he has been entirely in error 
for in a suit under s. 92 of the Code, just 
ag muchas in all other suits, the onus of 
establishing a case for the reliefs asked 
for ison the plaintiffs. We shall not refer 
tothis matter again, for the facts will 
have to be found by us on the materials, 
such as there are, on the record; and at 
this stage after the parties have adduced 
all the evidence that they desired the ques- 
tion of onus of proof hardly matters. But 
here on this question the Judge has com- 
plained that Panaulla has not been examin- 
ed by the defendants, though he wascited 
asa witness on their behalf. How Pana- 
ulla’s evidence could have thrown any light 
on the question of the original grant, if 
any, isnot at allclear. The learned Judge 
has-also found but we can fined no clear 
evidence on which such a finding may be 
made that two huts were built for him by 
his numerous devotees and disciples and 
not merely at the cost of the Panch Hisya 
Babus. (Their Lordships again on con- 
sidering evidence continued.) We hold 
that the plaintiffs have failed to prove that 
there was any grant ofthe character they 
had plesded or any of the nature that the 
learned Judge has found. The learned 


Judge having thue found that an endow- 


PRAKASH CHANDRA NAG V. SUBODH CHANDRA NAG’ (OAL.) 


vr 


293 


ment ora trust for public purposes, the 
objects of which were religion and charity, 
having been created during the lifetime of 
Paba Lokenath that endowment cr trust 
continued to exist and flourish ever after- 
wards. 'To quote from his judgment : 

“The public and religious and charitable charac- 
ter of the Asram in suit was maintained in the time 
of Janoki Brahmachari and the other Brahmacharies 
and Pujaris who succeeded at the Asram. The whole 
of the evidence shows that the Baba was raised to 
the Godhead after hig demise and that the Asram 
thenceforth became to all intents and purposes a 
temple for his worship and a place of pilgrimage 
sacred to his memory.” 


Also : 

“In the time of Janoki Brahmachari, the wor- 
ship ofthe Baba’ in the shape of his Asan and 
Sandals was perfected and reduced to a system. 
He wasthe man in sole authority at the Asram, as 


the Baba had been before him.” 


In these findings the learned Judge was 
persisting in the double capacily that, in 
his view, Baba Lokenath fulfilled, namely, 
first, a Godhead and second a trastes. It 
is very difficult toevolve a clear idea of 
the nature of the trust in which such 
double character of an individual at the 
head of its management is involved, and 
Mr. Bose, appearing on behalf of the 
plaintiffs, found it very inconvenient to 
support sucha theory. He preferred in 
the end to put his case on the basis of a 
gift to a religious foundation, s0 common 
în other countries, but of which there is 
hardly any parallel in any part of Bengal. 
But, be that as it may, we have alreadv 
expressed our view of the matter and it 
will suffice for us to repeat that there is, in 
our judgment, no foundation whatever for 
a supposition that there was any trust 
created for religious or charitable purposes 
or that Baba Lokenath was meant to be 
the beneficiary as well asthe trustee in 
respect of any such trust. In this view 
that we have taken, itis clear to us that 
the plaintiffs’ case, as laid, should fail. 
But it is not right that we should dispose 
of the suit on this finding that we have 
come to, because the allegation 16 that 
there was a trustfor public purposes and 
therefore, having regard to the special 
jurisdiction that Courts have in matters of 
public trust and which they must exercise 
in suitable cases in order to protect the 
interest of the public where | the public 
stand in need of the Courts interference, 
we have to examine the case thoroughly 
in order to see whether any other public 


is disclosed. 
trust is disclos died in Jaistha 1297 


Lokenath 
(eMayJ ans 1890). Janoki Nath Brah- 
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machari, who had his home else- 
where, was a man of excellent spiritual 
parts and an ardent devotee and a favou- 
rite disciple of the Baba. Early in life 
he fell under the influence of the Baba, 
adopted celibacy and almost renounced 
the world. In saintliness of character and 
asceticism he was next only to the Baba 
himself and he was highly respected every- 
where and by everybody. Formerly he 
used tolivein his home and to take his 
meals atthe Asram at the request of the 
Baba. About a week before his demise, 
he was brought tothe Asram by a woman 
who used togo by the name of Goalini 
mother, because the Baba used to call her 
mother, to look after and tend the Baba 
ashe wasill. The plaintiffs endeavoured 
tomake cut a case that Janoki was ap- 
pointed by the Baba as his successor to 
stay at the Asram and manage the trust 
and that on the Baba’s demise, the devo- 
tees and disciples of the Baba, amongst 
whom also were the Nag Babus of Panch 
Hisya inaugurated in the Asramthe wor- 
ship of the Asan and Sandals of the Baba 
and Janoki undertook that worship and 
carried on the trust as the successor of the 
Baba, much in the same way asthe Baba 
had used to do. 

The case of the contesting defendants, 
to put it shortly, was that on the Baba's 
demise it was the Panch Hisya Babus to 
whom the land and everything else on it 
belonged, inaugurated the sheba puja of 
the Asan and the Sandals of the Baba 
and invited or permitted Janoki to remain 
on the permises and carry on the worship 
and do such acts of charity in the shape 
of distribution ofthe Prosad and feeding of 
the poor, etc., out of such income as might 
be coming in, supplemented by financial 
help frcm themselves, but it was under- 
stood that all acts of management on the 
part of Janoki would be subject to their 
own supervision and ecntrol. (Their Lord- 
ships again considered evidence and con- 
tinued.) We donot think it can be said 
upon the evidence referred to above that 
the part which the Panch Hisya Nags 
took in the inauguration of the worship of 
the Asan and the Sandals was quite the 
same at that taken by the other two 
Hisyas or by the devotees and disciples in 
general who were present: at the cremation 
or even atthe deliberations, as the learned 
- Judge has held. It is quite true that some 
members of the other two Hisyas and a 
member of the other devotees and disciples 
of the Baha as well were present when 
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the proposal was mooted, and it may as 
well be that the idea itself originated with 
people other than the Panch Hisya Nag 
Babus 

But all this, in ovr judgment, has very 
little to do with the question. Indeed, it 
seems to us impossible that anybody else 
than the Panch Hisya Nags could have 
given effect to the proposal when it was 
resolved upon. The land admittedly be- 
longed to them and on the demise of the 
Baba it was they who were entitled to 
take khas possession of it, the earthly be-. 
longings of the Baba, i. e. the Sandals, if 
they at all devolved on anybody, did so on 
Janoki Brahmachari, has favourite dis- 
ciple, for whose retention at the Asram the 
Baba had left his last wishes. The Asan 
was the place which it was within the 
rights of the Panch Hisya Nag Babus only 
to consecrate for religious use. Whether 
the Panch Hisya Nag Babus ordered 
Janoki to carry on the worship or Janoki 
consented to do so of his own accord, to 
our mind, makes no difference; and in all 
likelihood there was no order at all, but 
only a request which Janoki, in deference 
to the memory and wishes of the Baba, 
gladly complied with. It was thus, In our 
judgment, that the worship was Inaugt- 
rated, and the foundation was laid of an 
institution the character of which, judg- 
ing from its object as also its activities 
which have been described in great detail 
by numerous witnesses, must be held to be 
that it was an institution for religious and 
charitable purposes. The character of this 
project, in essence, was the foundation of 
a worship and a dedication to religious 
and charitable uses. (After considering 
evidence their Lordships went on). Janoki 
Brahmach:ri died on Chaitra 29, 1320, 
(April 12, 1914). He, too, was cremated in 
the Asram and his Asan also began to 
be worshipped at the instance of his dis- 
ciples. There is no evidence specifically 
relating to the circumstances under which 
this worship was started, and the circum- 
stances indicate that it was out of rever- 
ence for Janoki that his worship was 
inaugurated as a matter of course, because 
he was a favourite disciple of the Baba 
and had carried on the worship of his 
Asan and Sandals and had run the Asram 
in amanner worthy of the cause and was 
himself a man of high spiritual culture and 
attainments. : 

After the death of Janoki Brahmachari 
several other persons were appointed in 
succession: one Benode Mukherji who had 
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been asked by Janoki a tew days before 
his death to carry on the work; then one 
Gnanananda who was sent to the Asram 
by one Chandra Kishore Chakravarti, 
another disciple of the Baba to perform 
sheba puja and cook the bhoge, etc.; there- 
after one Sitanath Brahmachari; after him, 
one Abani Thakur, who worked for about 
a year and half and has been examined 
as P. W. No. 26 in this case and has 
deposed that neither he nor his predeces- 
sors worked under the evntrol or direction 
„Of anybody nor gave hisab to anyone; and 
lastly one Monananda who worked down 
to some date in 1331 (=192 -25) according 
tothe plaintiff or Aswin 1333 (=Septem- 
ber-October 1926) according to the defen- 
dant. The Judge has expressed the view that 
‘there is no sufficient evidence to show that 
the appointments of these persons were 
made exclusively by the Panch Hisya Nags, 
and he has held that such active part as 
they (ook in the matter is attributable to 
the fact that they were devotees and dis- 
ciples of the Baba and also the Maliks of 
the land on which the Asram stood and 
. §0 were persons who were more interested 
in its affairs than others. But judged from 
‘a true perspective the effect of the evi- 
dence bearing up2n the matter, to our 
mind, is that there igno sufficient evidence 
showing that anybody else than the Panch 
Hisya Babus made the appointments of 
these persons. It is perfectly true that 
they did so, at times, on the suggestion 
or the recommendation of outsiders, but 
that only shows that they allowed such 
outsiders as were also interested in the 
Asram to have a voice in the matter. Their 
conduct, in this respect, cannot, in our 
opinion, be interpreted as indicating any 
want of authority on their part to make 
these appointments. The evidence is clear 
and definite that it was they who dismissed 
two of these persons from their posts, 
namely. Gnanananda for having wmisap- 
propriated some money and articles belong- 
ing to the Asram, and Monanandsa for 
having behaved improperly with some visi- 
tors to the Asram. These persons as 
shebaits of the Asram, were no doubt 
given a free hand in the administration 
of its affairs and it is possible, as P. W. 
No. 26, Abani Thakur, has said, that no 
such interference used to be made as could 
be understood as meaning control and that 
no hisab was given by them as might 
indicate. subordination. Speaking of this 
pericd, which the learned Judge, not 
imappropriately,. has designated as_ the 
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period of Brakmacharis or shebaits, he 
has said: 

“Evidence coming from both sides shows that 
during the shebaitship of the Brahmacharis who 
succeeded Janoki, sheba puja, making of Pronamis 
and offerings in cash and kind at the Asan dis- 
tribution of Prosad, giving of alms to the poor 
and other religious and charitable usages of tha 
Ashram continued to be observed as before, and 
the religious and charitable character of the 
institution was fully maintained. Then, as before, 
the Asram was maintained out of offerings in cash 
and kind at the Asan ‘cash offerings were latterly 
put by worshippers into a collection-box which was 
hung up in the Asan Ghur).” 

This, in our judgment, is a correct sume 
mary of the situation such as it was at 
this period. The learned Judge has gone 
on to observe that the shebatts were not 
accountable to any for the money spent by 
them; but this could hardly be correct, for 
at least Gnanananda was turned out for 
committing misappropriation. And it would 
be more correct to say that no accounts 
used to be taken from them. The learned 
Judge has also held that there is no eyi- 
dence that there was any deficit at the 
Asram whicn was made up by the Panch 
Hisya; and this we think is a correct 
finding. There is the evidence of D. W. 
No. 2, Brahmananda Nag, that the Asram 
used tc be maintained by Akas Britti 
(chance of offerings) and that he often 
felt curious as to the source from which 
the expenses used to be met and often 
found that some offerings came just in the 
nick of time through Baba’s grace. There 
ig no reason to doubt the evidence, for 
good causes often thrivein this way. And 
in any event, as far as we can S68, there 
was no scale definitely fixed for expenditure 
on any particular head and so there could 
be no difficulty in adjusting the expenses 
to the income. Of course the Panch Hisya 
Nag Babus also, just as numerous other 
devotees and disciples used to do, used 
to make these offerings and went on paylng 
their annual contribution of Rs. 20 fur the 
Utsab. 


After the death of Janoki a tin-shed was 
erected cver the place where his Samadh 
was situate khas possession was taken of 
the land on which stood the jote of 
Panaulla and two small tanks were ex- 
cavated on the spot at a total cost of 
Rs. 100 or a little more. There is no 
reliable evidence as to who paid the costs. 
On the Utsab day of 1324 (1917-18) when 
Gnanananda was the shebait, a Mandir 
which had been erected on the place of 
Samadhi (cremation) of the Baba was 
consecrated. It is not’ disputed that the 
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costs of construction and consecration of 
the Mandir were met by subscription raised 


_ from the public. 


After'the pericd of the Brahmacharis of 
- shebaits began the era of Pujaris, of whom 
the first to be appointed was Saroda 
: Charan Obhakravarti who has been exa- 
:mined as D. W. No. 14. There was a 
-controversy as regards the date and year 
: on which he was appointed as such; but this 


: controversy, as the learned Judge has 
pointed out, is not Very material. Saroda 
-Oharan Chakravarty was sent to the 


'Asram by P. W. No. 29, Mathura Mohan 
- Ohakravarti, in the latter part of 1331 
(=1925) or the beginning of 1332 (=1926) 
‘at the request of a committee which was 
„then functioning and about the origin of 
‘which we shall presently investigate. The 
. learned Judge has found that it was about 
-that time that Saroda was appointed as 
Pujari by that commitlee and we see no 
-reascn to dissent from this eonclusion. 
-We may observe that Saroda was examined 
in this case as a witness on behalf of the 
. defendants, but his deposition has not been 
printed in the paper book and neither side 
has referred to it. Possibly, his evidence, 
-which has not been believed by the learned 
Judge, is worthless. 


i 


We come now to an era which has 
played a very important part in the his- 
tory of this institution. The significance 
of the mode in which the administration 
‘of the institution has been carried on dur- 
ing this period has been a matter of great 
controversy between the parties. It has 
already been stated that the first death 
anniversary of the Baba took place in 

. 1298 B.S. (=1891), and that this Utsab 
-became an annual function. The Utsab 
gradually gained in importance till the year 
.1319 (=1912) was D. W. No. 28, Naba- 
dwip Chandra Roy, one of the partners of 
a wealthy firm of merchants at Chitta- 
gong, performed the Utsab at the Asram 
‘at his own costs. It was performed by him 
on a more magnificent scale than hither- 
tofore and since then this annual function 
became a big and important affair, This 
witness is respectable, independent and 
reliable, and although he was subjected to 


a cross-examinatior, which we must de- 


precate, he has given evidence which is 
thorovghly trustworthy. The learned 
Judge, we regret to have to observe, has 
entirely misappreciated his evidence when 
the has observed ; 

- “On a careful consideration of 
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dence of Nabadwip Babu, I do not think it comes 
to much.” 

It is true that the evidence does not help 
the defendants in so far as they have 
sought to maintain that the Asram is their 
private and personal property, but it does 
throw a good deal of light upon the exact 
nature of the rights of the Panch Hisya 
Nag Babus in the institution. For one 
thing, Nabadwip had to take the permis- 
sion of some of the Panch Hisya Nag 
Babus for performing the Utsab and sing- 
ing -Eknam Kirtan there. The learned 
Judge has brushed aside the importance of 
this permission by saying that the Nag 
Babus were men of great influence and so 
it was impossible for Nabadwip, a stranger 
to hold the Utsab or have the Kirtan with- 
out their permissicn, and thatis why the 
permission was asked for. But that re- 
mark hardly disposes of the matter 
because it was only of the Panch Hisya 
Nag Babus and not of the other Hisyas 
that the permission was obtained. The 
evidence of this witness read carefully, 
establishes beyond doubt that while the 
institution could not have been the private | 
and personal property of the Panch Hisya 
Nag Babus, they, as founders of the in- 
stitution, had certain rights in themselves 
which had to be respected. This aspect of 
the matter appears to have been over- 
looked by the learned Judge. The witness 
has deposed : 

“I understood the land of the Asramas belonging 
I also understood that it 
was only the members of the Panch Hisya who 
claimed the right of management (Kartirtwa) and 
no other people * * 1 did not understand them 
as claiming the Asram as their private temple.” 


As regards the manner in which these 
annual Utsabs were organised and per- 
formed, we shall saya few words hereafter, 
but now, to pursue the thread of our narra- 
tive. (Their Lordshipsthen went on with 
the narrative and proceeded.) The learned 
Judge has been inclined to the view that 
this committee was formed at a public 
meeting and that the formation of this 
committee sufficiently indicates that all 
the Hisyas of Nag Babus as well as the 
general public had equal rights in the 
management of the Asram and that the 
committee was ‘forced on the Panch 
Hisya” because it “had become a neces- 
sity.” He was inclined to take this view 
because he came to be of opinion that : 

“The increasing interference of the Panch Hisya 
with the management of the Asram, in the latter 
part of the period of the shebaits who succeeded 
Janoki Brahmachari was resented not only by the 
other two Hisyas hut also by the outside public 
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and that consequently the appointment of a com- 
mittee had become a necessity and was forced on 
the Panch Hisya ;" : 


‘that: i 


years acquired increasing 


‘tion of the Panch Hisya, 


“Theannual Utsab * * * hed with the march of 
importance and popula- 
impossible to perform it 
without the co-opera- 
the Paschim Hisya and 
the general public of the locality and that the 
. Pench Hisya therefore made a virtue of necessity 


rity and it was next to 
smoothly and successfully 


‘by agreeing to the appointment of the committee.” 


+ 


We do not ses on what foundation these 
conclusions of the learned Judge can rest. 
These conclusions in our opinion, are 
mere suppositions in support of which 
‘there is no evidence. There was no regular 
“meeting, far less. any public meeting, at 
‘which the members of the other two Hisyas 
‘or the public in general were invited 
to be present. The evidence, such as it is 


‘does not satisfy us that any member of 


the public as such was present. In this 


‘connection we may refer in particular to 


the evidence of such outsiders present at 
the meeting as P. W. No. 20. Harish 
‘Chandra Ohakravarti and P. W. No. 30, 
Kanak Chandra Biswas. It is also note- 
‘worthy that plaintiff No. 1, Subodh, in 
his deposition has said that there were 
only four outsiders present atthe meet- 
‘Ing, namely the two witnesses just named 


and Abani (who, although examined as 


P. W. No. 26 has not spoken about it) 
‘and one seLool teacher, unnamed. He 
has also said that the committee of 1335 
could not hold any sitting but the meme- 
bers used to meet informally. It is 
‘idle to suggest that the committee was 
formed atthe instance of the public, when 
it is not suggested that the meeting was 
-held on any representative or electoral 
basis. There is no indication of any 
increasing interference such as the learned 
Judge speaks of, nor of any resentment 
‘felt by the other Hisyas or the public at 
such interference. The only conclusion at 
which we are prepared to arrive upon such 
‘materials as we haveon the record isnot 
‘that there was any assertion of aright on 
the part of the other two Hisyas or of the 
public but that the leading members of 


-the Panch Hisya, as well as of the other 


two Hisyas and possibly a few outsiders 
‘also, put their heads together and formed a 
‘committee so that the works might be 
satisfactorily performed, not that the for- 
mation of the committee was indicative of 
assertion or negation of rights on the part 


` of anybody. 
- There is evidence, into the details of 
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which we do not consider it necessary to 
enter, of a split amongst some of the 
members of the committee during the 
time that the committee aforesaid func- 
tioned ; and'naturally the other members 
must have ranged themselves, some on one 
side, some on the other, and some at least 
remained indifferent. So in Baisaki 1338 
(=April 1931) the question arose as to 
how the Utsab of tne 19th Jaistha of that 
year, which was near at hand, should be 
managed. Fortunately as regards this 
period the evidence that we have is less 
indefinite: there is a body of oral evi- 
dence. more or less clear, and there is 
also some documentary evidence. The 
plaintiffs, case wus on the expiry of the 
life of the committee with the close of 
the year 1337 B.S., and. in view ‘of the 
approaching Utsab and pending fresh elece 
tion of a committee the old committee 
was authorized, at a public meeting held 
for the purpose, to conduct and manage 
the ensuing Utsab and that that com- 
mittee, of which. as has been already 
stated, plaintiffs Nos. 1,2 and 3 were mem- 
bers, took in hand the preliminary arrange- 
ments. Their case further is that when 
the committee was thus engaged in making 
preparations for the celebration of the annu- 
al Utsah, the first 14 defendants, wrongfully 
and illegally constituting themselves as a 


managing committee and appointing defen- 


dant No. 1 as their President, and ignoring 
the provisional committee appointed by 
the public as aforesaid, issued appeals for 
subscriptions over their own signatures and 
offered obstruction to the provisional com- 
mittee in managing the Asram and the 
Utsab. 

The case of the contesting defendants 


-was that the formation of such committees 


as used tobe formed from time to time 
did not in any way affect the exclusive 
right of the Panch Hisya to the Asram 
that the committee of 1335 B. S. (=1928- 
29), just as much as its predecessors, 
was merely an adviscry body; and that 
on the expiry of the life of the committee 
of 1335 B. ©. (=1928-29) a fresh com- 
mittee was formed consisting of defen- 
dants Nos. 1,4, 11, 12 and 14 and Babu 
Suresh Chandra Nag as members and with 
defendant No. 1 as President, and that this 
committee, notwithstanding the obstruction 
and opposition of plaintiffs Nos. 1 and 9 
and their party, managed the Utsab of that 
year with the assistance of the Police. There 
is on the record a copy of a resolution 
purporting to.have keen passedon: 15th 
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Baisakh 1338 B.S. at a conference at 
which some 11 persons were present, all 
of them members cf the Panch Hisya, and 
they were described there as “Maliks” or 
proprietor of the Asram of the Baba. The 
resolution shows that the old committee of 
1335 B.S. (=1928-29) was cancelled and 
a fresh committee consisting of the seven 
persons aforesaid, with defendant No. 1 as 
its President and defendant No. 4 as Secre- 
tary, were appointed a fresh committee for 
a year. Several other resolutions appear to 
have -been passed on the same day, one of 
which was that the President and Secre- 
tary of the old committee be asked to 
submit accounts for the period of their 
management to the new ccmmittee, and 
another was that one Upendra Chandra 
Sinha, an officer of the Panch Hisya Maliks 
be appointed Cashier. It is a point of im- 
portance to note that plaintifs Nos. 1, 2 and 
3 were amongst the members of the old 
committee who were excluded from the 
committee newly formed as above. One 
of the points upon which there was some 
controversy between the parties was which 
ofthe two rival committees first took the 
field, or rather whether the old committee 
‘had resolved upon carrying on before the 
new committee came into being. Plaintiff 
No. 2, Dinesh, as P.W. No. 9, has deposed 
that the meeting at which the old com- 
mittee resolved to act provisionally until 
‘anew committee was formed was held in 
the latter part of Baisakh 1338 and that it 
was held ina playground to the south of 
the Asram. He has deposed : 

“About 25 or 30 men were present at the meeting, 
The proceedings were recorded but not in a pro- 
ceeding book It was decided at the meeting that 
the previous committee would manage the Utsab of 
1336. The paper in which the proceedings of the 
meeting. were recorded was kept with plaintiff No. 1. 
There were sittings of the committee 14 or 15 days 
before the Utsab. No proceeding of that sitting was 
recorded.” 


Plaintiff No.1 Subodh, puts down the 
date of the meeting at about the middie 
of Baisakh 1338 but he makes it clear that 
ameeting for forming the new committee 
had already been held, though he says 
‘that at that meeting the attendance not 


being large, no new committee was in fact . 


appointed. He then says : 

“Our committee accordingly began to make pre- 
liminary arrangements forthe Utsab. A few days 
after, the rival committee also began to make 
preliminary arrangement.” 


Speaking. of the meeting at which the 
old committee is said to have resolved to 
carry on provisionally until a new commit- 
‘tee was formed, the said witness has also 
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said : i i 

“The meeting of 1338, as mentioned by me, was 
held inthe Asram. The attendance was very poor, 
only 10 orl5 persons being present. The proceed- 
ings of that meetings werenot recorded. There was 
Rho president of that meeting appointed.” 

P. W. No. l4 Sashikanta Nag, 
-who is defendant No. 12, has deposed that 
the meeting at which the new committee 
was formed was held inthe 16 as. Cute 
chery Ghur of the Maliks. and he was 
taken there by defendant No.1, Bhujanga 
and that he subsequently cameto know 
that plaintiffs Nos. 1 and 2 also formed, 
a committee and finding that two rival 
committees were appointed he became 
indifferent and ceased to work.. D. 
W. No. 11, Bidhubhusan Nag, defend- 
ant No. 11, has deposed that the committee 
of 1335 (= 1928-29) ceased to exist after 
three years; that the Panch Hisya Nags 
became suspicious of its conduct and so 
they dismissed it. Upon the oral evidence 
to which we have referred taken in con- 
junction with the documentary evidence 
in the shape of the resolutions of Baisakh 
15 (April 14, 1931) to which also reference 
has been made, thereis little doubt that 
the new committee was formed before 
some members of the old committee, either 
because it did not consider that the new 
committee was properly constituted or 
because of the ill-feeling that its members 
entertained against the Panch Hisya or 
because there was bitterness owing to - 
Various causes as between the plaint- 
‘iffs Nos. 1 and 2 onthe one hand and de- 
fendantNo. 8on the other or because the 
new committee had been formed as con- 
sisting of Panch Hisya members and 
excluding the first three plaintiffs, met 
and resolved to continue. In any event, in 
para. 17 of the plaint, it has been expressly 
said that the resolution of the plaintiffs’ 
committee was only a resolution to carry 
on tentatively untila new committee was 
properly formed. 

There followed, as might easily have been 
anticipated. a tussle between the two 
committees; and the Ustab of 1338 B. K&S. 
(=June 1931) was performed with Police 
assistance. The nature of the trouble that 
arose has been described by a Sub-Inspector 
of Police, Abdul Sobhan, in a report (Ex. B). 
(Their Lordships then considered evidence 
and preceeded). In these circumstances 
the suit came to be instituted on Decem- 
ber 22,1931, and its result in the Oourt 
below has already been detailed and -as 
we have already stated the first and most 
important question in the caseis whether 
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the Asram is a trust created for public 
purposes of a charitable or religious nature 
within the meaning of that expression in 
s. 92 of the Code. We have already held 
that though the Baba himself used to give 
his all to charity, such charity was his 
own and was not in connection with any 
institution which he bad founded: that his 
meditation and devotion and religious 
teachings or advice were only those of a 
great saint such asthe Baba was and not 
appurtenant to any institution which had 
come into existence; and that on his death 
the land and huts of which he was in use 
and occupation reverted to the Punch 
Hisya Malik. We have also indicated that 
on the death of the Baba, by inaugurating 
the worship of his Asan and Sandals and 
by resolving to continue the Baba’s reli- 
gious and charitable works with the help 
of Janoki Brahmachari as the head of the 
institution, the Panch Hisya Maliks found- 
ed an institution which partook of the 
character ofa debuttar and was to all 
intents and purposes a religious and 
charitable institution. The question is whe- 
ther this institution was but the private 
and personal property of the Panch Hisya 
Maliks asthe contesting defendants have 
claimed in this case or an institution 
in the nature of a trust for public 
purposes. 


It does appear that a claim to the Asram 
as private property of the Panch Hisya 
Maliks has from timeto time been set up 
on behalf of the latter. Amongst instances 
too numerous to mention such claim 
appears in the written statements of the 
contesting defendants and in the arguments 
addressed to the Court below which the 
learned Judge in his judgment was at 
great pains to deal with and overrule. It 
also pervades the depositions of some of 
the witnesses who have been examined as 
witnesses on behalf of -the defence and 
if has been suggested in cross-examination 
tosome of the plaintiff's witnesses but only 
to be repudiated and repelled. It appears 
also in a document to which we have 
already referred namely the proceedings 
of the meeting held on Baisakh 15, 1338 
B. S. which are headed “Conference of the 
Maliks (Sattadhikari) entitled to or having 
proprietary rights in the Asram.” Mater- 
ials to which we have referred so far do not 
establish any such right, if by it private 
ownership is meant and that we have already 
said atother places. Dr. Sen Gupta in 
arguing the case of his clients, the ap- 
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pellants, in one part of his argument seem- 
ed to rely upon some such right as a private 
right of ownership on the part of the Panch 
Hisya by referring to the fact that several 
of the other devotees and disciples of Baba 
Lokenath have started similar Asrams in 
other parts of the country but if he meant 
to advance such a contention, we must say 
we cannot regard it as well-founded. His 
main arguments, however, showed an en- 
deavour toestablish not that his clients or 
the Panch Hisya Nags have any rights of 
ownership therein but that the institution. 
is in the nature of a private endowment. 
This distinction is very material but it 
seems to have been overlooked by the 
learned Judge. The learned Judge has 
very definitely rejected and we think 
quite rightly, the defence that the Asram 
is the private property of the Panch 
Hisya Maliks and he has held that the 
landis a debutiar and its belongings and 
appurtenances too are not such property. 
Having come to that conclusion he has 
found itas the next step thatit was not 
the Panch Hisya Maliks but that the 
public including the Maliks ofall the 
three Hisyas are entitled to claim the 
right to its management. We do not think 
that the last mentioned conclusion really 
follows from the first. When the contention 
as to private ownership is overruled and 
itisheld that the institution represents 
a foundation or endowment, the next thing 
to be considered is whether it is such 
for a private purpose or for public purposes. 
Andonly if it is the latter and not the 
former, that it can form the subject-matter 
of a suitunders. 92 of the Code. Dr. Sen 
Gupia's arguments have been directed 
toshowing that itisof the former and 
not of the latter type. On the other hand 
Mr. Bose hus relied upon the finding of 
the Court below by which the defendants 
claim as regards ownership has been 
rejected and he has argued that the very 
fact such a claim has been set up on bee 
half of the defence is sufficient for the 
removal of the defendants from their 
position as trustees deson tort, because a 
claim which is adverse to the trust amounts 
to a breach of trust. While agreeing with 
Mr. Bose in his contention in so far ag 
it represents a proposition of law, we 
are unable tohold that in this case there 
has been infact any claim adverse to the 
trust or any breach of trust because it is 
not suggested that the Panch Hisya 
Babus have appropriated a pice out of the 
proceeds of the Asram or have dealt with 
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any properties belonging to the Asram in 
‘any way detrimental to its interests. 
On the question, whether the purpose 
of the institution was private or public, 
there is a mass of materials to be consi- 
‘dered anditis really upon the proper in- 
ference to be drawn from the facts most 
of which are practically undisputed that 
the answer to this question depends. As 
regards the worship of the Asan and the 
Sandals, there is no evidence suggesting 
that it was not open to all and sundry, 
‘or that at any time any intending worship- 
per was refused permission or any fee was 
charged for Darshan, and it seems to be an 
‘admitted position that the public in 
general have always been allowed free and 
- unrestricted right of worship atthe place. 
‘It also appears that all offerings made at 
-the place have all along been collected and 
expended for the benefit ofthe poor of all 
-castes and creeds not excluding Muham- 
madans who flocked to the place to get 
‘prosad, etc. There is evidence that during 
‘the time of Janoki a big mahotsab was 
‘held in which some four or five thousand 
people were fed, the costs being met from 
the collections made at the Asan. Babu 
‘Rai Mohan Karmokar, a disciple of Janoki, 
“used to contribute yearly Rs. 300 or Rs. 350 
according to the plaintiffs, and Rs. 240 or 
so according to the defendants for the main- 
‘tenance of the Asram. Presents of an oil 
‘painting to the Baba and a miniature 
image in stone were accepted from Rajani 
Brahmachari and from Mathura Mohan 
Chakravati and kept at the place in 
Janoki'’s time. A tiled hut was construct- 
ed by one'Madhab Kaibarta at a cost of 
Rs. 350, One Gurudayal Kaibarta had a 
‘tin hut constructed over the Samadhi of 
Janoki at his own cost. The pucca plinth 
and floor of the Asan Ghur were construct- 
ed at the cost of one Krishna Daroga. 
In 1917-18 apucca Math or Mandir was 
constructed over the samadhi of the Baba 
at a cost of about Rs. 3,400 with subscrip- 
tions raised from the public by starting 
a fund named “Barodi Lokenath Brahma- 
chari Samadhi Prathisthan Fund." The 
Mandir was consecrated at a regular cere- 
-mony to which the publie were invited, 
‘and a photograph of the Baba presented 
by Babu Mathura Mohan Chakravati was 
installed on the platform, and on the walls 
‘of the Mandir it was inscribed that it had 
been built .with public subscriptions. A 
` masonary well was constructed by a wealthy 
‘devotee of the Baba named Rebati Lal 
Banerjee which cost about Rs. 2,000 and 
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there was a regular Utsarga or dedication 
ceremony in connection with it on the oc- 
casion of the Utsabin 1334 B. S. (1927) 
at a cost of Rs.300, the name of the donor 
being inscribed on the wall. In.the same 
year Babu Mathura Mohan “hakravati got 
a pucca flight of steps built for the Asram 
at a cost of about Rs. 300. About the same 
Lime a reservoir was constructed; but as far 
as one can gather that was done with the 
surplus funds at the disposal of the Asram. 
There is evidence that a store house was 
built, but as to who paid the costs, the. 
evidence is in a dubious state as the learn- 
ed dudge has observed. In 1930 the 
Narainganj Local Board constructed atube 
well there for the use ofthe general pub- 
lic. Upon all these facts, while on the one 
hand itis clear that there is nothing to 
indicate that the Panch Hisya Nag Babus 
ever abandoned such rights as they had 
in the Asram from its inception, they 
never objected to the public in general from 
effecting improvements on it and making 
it more serviceable and of greater utility to 
the public, and on the other hand they 
suffered subscriptions to be raised from the 
public and costs being incurred by indivi- 
dual members of the public us well as by 
public bodies for its maintenance, upkeep 
and improvement. It is quite true that if 
some particular stranger chooses to make 
a gift toa private endowment or institution 
for his own spiritual benefit or mental 
satisfaction, receipt of such gifts does not 
alter the character of the endowment or the 
institution itself and makeit a public one, 
if atits inception or in reality it was not 
so. But the number and nature of the 
gifls received, as aforesaid, are matters 
which have their importance. In addition 
to allthis there is also evidence that in 
recent years collection boxes were intro- 
duced to raise subseriptions for the ex- 
penses of the Asram, and the public have 
also been invited to subscribe for its re- 
pairs. 

The Utsabis an annual function attach- 
ed to the Asram, and having been start- 
edin 1297 B.S. has continued for nearly 
50 years and so has become an intergal 
part of it. There is hardly any dispute, 
certainly none as regards those that have 
been held since the one that was perform- 
ed by Nabadwip Chandra Roy in 1319 B S. 
(=1912-13), that the costs of the Ustab have 
been borne by the public supplemented 
by such scanty contributions as the sur- 
plus of the income at the Asan could 
afford to make. These subscriptions have 
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always been given by the public not of 
their own accord but on invitations and 
appeals issued to- them by those who had 
the management in their hands. 
learned Judge has, in his judgment, given 
a table showing the amounts of contribu- 
tions received from the Asan, the amounts 
received from the public, and the total ex- 
Penditure in some of the more recent years. 
Tnis table is not quite accurate in its details, 
but it is quite correct in so far as it purports 
to make out that the public contributed to 
the bulk of expenses. And it is also prov- 
ed that such contributions have been. re- 
ceived from all sorts and conditions of 
people and from different parts of India. 
Tae public also helped in the Utsab in 
Various other ways ; donations in kind also 
used to be received, people making gifts, 
either free or af concession rates. Appeals 
for funds are sent out broadcast and the 
enthusiasm that the Utsab evokes is hardly 
of a nature commensurate with a private, 
religious or charitable function. In recent 
years, when the function grew in propor- 
tion and was more organized, manifestoes 
and invitations have been issued over the 
signatures or in the names of the Bhaktas 
of the Brahmachari Baba, asking people 
of all descriptions to contribute and take 
part. After the Utsab is over, the accounts 
are exhibited at public places for their 


information and to let them: know how. 


their money has been spent. 

From all these facts the conclusion seems 
irresistible that the purpose of -the institu- 
tion was public and not private. It is the 
extensiveness of the object which affords a 
sure indication of the public nature of a 
trust. In Attorney General. v. Pearce (1), 
Lord Chancellor Hardwick observed tbat 
each particular object of a charity may 
be private, but it is the extensiveness which 
will constitule it a public charity. As 
Smith, J.in Hallv. Derby Sanitary Autho- 
rity (2), ab p. 173* observed : 

“It is clear to me that there can only be two 
classes, viz., “private” and “public” charities., I 
ask myself; Is this a “private charity”? Ofcourse 
itis not. Then even apart from any decided cases, 
I should have been prepared to hold that not being 
a private, it was a public charity.” 

The same may be said of the present 
case takiug of course the word “charity” 
in its broad sense, as explained in Com- 
missioners for the Special Purposes of In- 


(1) (1740) 2 Atk. 87. 
2) (1885) 16 Q B 168; 55 LJ MOC2l; 54LT 175; 
50 J P 278, = 
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come Tax v. John Frederick Pemsel (3). Or 
as Manisiy, J. observed in Hall’s case (2), 
(supra), the test is waether the charity is 
not for a large and extensive section of 
the community : see also Shaw v. Halifax 
Corporation (4), at p. 181*. Or again, as 
observed in Verge v. Somerville (5) : “Whe- 
ther it is public, whether it is for the- 
benefit of the commuity or of an appre- 
ciably important class ofthe community.” 
So far as the question of extensiveness is 
concerned, there is -hardly any ground for 
supposing that the founders of the insti- 
tution and those who have managed it 
ever since, at any time entertained the 
idea of keeping its activities, either religi- 
ous or charitable, confined to any particu- 
lar sect or division of the public. We have, 
therefore, no hesitation in concluding that 
the Asram represents a religious and chari- 
table trust for public purposes. The con- 
tention such as has been put forward on 
behalf of the appellants, namely, that the 
feeding of the poor which goes with the’ 
worship of the Asan and the Sandals, 
which was private and personal with the 
Panch Hisya Babus, its founders, is not an 
independent charity in which any class of 
the public had a direct and independent 
interest, as explained in Satharrayar v. 
Periasami (6) and Prasad Das Pal v. J agane 
nath Pal (7), cannot be upheld. 

In the absence of a deed of dedication, 
the ‘question whether the Asram was ever 
dedicated to the public must depend upom 
inferences which could legitimately be 
drawn from facts not in dispute and from 
unambiguous evidence adduced in the suit, 
regard being had to the principles of Hindu- - 
ism applicable tothe institution: See- 
Lakshmana Govinda v. Subramania Ayyar 
(8). In the case just referred to, their 
Lordships have observed that it would be 
a legitimate inference to draw that the. 
founder had dedicated the temple to the 
public, if it was found that he had heid out 
and represented to the Hindu public tbat - 
the temple was a publictemple at which 
all Hindus might worship. Similar infer- 

@) (i891) A O 531; 61 I. J QB 265; 65 L T 21; 55 J; 
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(5) (1924) A C496; 93 L J P O 173; 131 L T 107; 40- 
T LR 279. 
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ence may well be drawn from the use which 
the public have made of the shrine asa 
place for devotion or worship, the receipt 
of votive offerings from the public and 
the fact that a section of the public have 
taken the benefit of its attached Sadabrata 
for a long period of time. Chintaman 
Babaji Dev v. Dhondo Ganesh Dev (9), at 
p. 622* and Jugal Kishore v. Lakshman Das 
(10) at p. u64f In our judgment, from the 
course of conduct on the part of the parties 
concerned, such inference should be drawn 
in the present cases. 

We hold that it has been established with 
sufficient clearness in this case that on the 
demise of Baba Lokenath, when the Asram 
was founded as a religious and charitable 
institution by the Panch Hisya Babus, the 
intention was to create. a trust for the use 
and benefit of the public and that it has 
all along been treated and administered 
as a religious and charitable trust for public 


purposes. This, however, does not mean. 
that the Panch Hisya Babus as founders of” 


the trust, have ever relinquished their 
‘rights as such founders. Indeed, all such 
evidence as we have on the record points 
unmistakeably to the conclusion that they 
have never meant to give up such rights 
at any time. There is evidence that a pro- 
posal to set them to relinquish their owner- 


ship of the Maliki right to the land in’ 


favour of the public did not materialise. 
Such evidence as we have of their allowing 
«others to associate themselves with the 
management is perfectly consistent with 
the supposition that they desired to avail of 
the co-operation of outsiders in order to the 
more satisfactory administration of the 
affairs of the Asram. 

The benefactions subsequently received 
do not make those who have made them 
joint founders with the original founders, 
and the benefactions are not to be regarded 
as anything beyond an acvretion to the 
existing foundation: (ste Ananda Chandra 
v. Brojolal (11) and the decisions therein 
referred to). It is well settled that when 
the worship of an idol has been founded, 


the shebaitship is vested in the founder and. 


his heirs, unless he has disposed of it other- 


wise, or there has been some usage or 


course of dealing which points to A different 
mode of devolution : see Goswami Sri Giri- 

(9) 15 B 612. 

(10) 23 B 659; 1 Bom. L R 118. 

(il) 360 LJ 356;7t Ind. Oas 793; A I R 1923 Cal, 
142; 50 O 292. 
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dhariji v. Romanlalji (12). That this princi- 


ple applies to private as well a3 to public 
trusts has also been well se tled by judicial 


decisions : Sheoratan v. Ram Pargash (13), 


Sital Das v. Pratap Chandra (Li, Raj 
Krishna v. Bipin Behari (15), Hori Dasi v. 
Secretary of State (16) and Ananda Chan- 
dra v. Brojolal (11). Oall them shehaits 
or call them trustees, if any relief is to be 
granted in suit under s. 92 of the Code, 
ordering their removal or interfering with 
their rights as founders, something substan- 
tial will have to be shown justifying the 
removal or the interference. 

Section 92 of the Oode does not say that 
as soon as you find a religious or charitable 
trust for public purposes and as soon as 
you find a suit instituted by two or more 
persons with the requisite consent, you may 
make a decree granting the plaintiffs 
the reliefs detailed in the different clauses 
of the section or any of them. ‘The 
section lays down that one of two conditions 
must be satisfied before the Court can 
proceed to grant any of the reliefs: (1)- 
there must be an alleged breach of trust, cr 
(2) the direction of the Court should be 
deemed necessary for the administration of: 
the trust. As regards the former of these 
two conditions, the allegation that has been 
made on that head is contained in para 22 
of the plaint. It is a curious and unmeaning 
statement. It says: 

“As some of the members of the acting committee 
in breach of the trust have been siding with the 
committee set up by the principal defendants, it has 
become impossible for that committee (meaning the 
plaintiffs committee) to discharge their function 
properly.” 

No breach of trustin;respect of the Asram 
was suggested anywhere ‘in the plaint, nor 
is there a word in the evidence even faintly 
makiog such a suggestion. So far as the 
second condition is concerned, much was 
said about the defendanis having been 
guilty of misfeasance and malfeasance; it 
was said that the defendants’ committee 
was not properly framed, that it was illegally 
constituted, that it had acted in various 
ways to the detriment of the trust, and in 
disregard of the religious sentiments of the- 
worshippers and that the public were suffer- 
ing great inconvenience. We regret to 
have to say that we do not find that the said 
committee had done anything on which an 
action for a relief under s. 92.of the Code 


ae 170 3, 161 A 137; 5 Sar. 350: 13 Ind, Jur. 211. 
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may be founded. We have already said 
that the Panch Hisya Nags, as founders of 
the Asram, were fully entitled to take pro- 
per steps for its management ; and we think 
that when on: the expiry of the life of the 
previous committee in Baisakh 1338 they 
appointed a fresh committee, they were per- 
fectly within their rights in doing so. We 
cannot approve of the course of action 
adopted by those members of the old com- 
mittee who formed themselves into a rival 
committee in order to retain hold over the 
administration of the Asram. For this con 
‘duct on their part, it is not they themselves 
but some of their elders were responsible : 
vide Ex.8and8 (a). But whatever that 
may -be, the Asram, as far as we can make 
out, went on smoothly and happily, until 
the-plaintiffs’ committe for the formation of 
which we can find no justification whatever 
came upon the scene and created the 
troubles which were the precursor of the 
present action. We can find no materials 
on which we can uphold the decree which 
the Court below has made. The appealis 
allowed and it is ordered that the suit be 
dismissed with costs in both the Courts. 
The cross-objection is dismissed. 

Further Judgment.—(August 19, 1936), 
On a representation made to us on behalf 
of the plaintiffs-respondents by Mr. H.D., 
Bose as regards the order for costs made in 
our judgment, we have heard the parties 
further and the conclusion at which we 
have arrived is that it would be proper 
having regard to the circumstances of the 
case to vary the said order in the following 
way, namely, that the appellant will be 
allowed his costs of the appeal in this Court 
but the order for costs as made in the Court 
below will stand, and we order accordingly. 

N. Appeal alluwed. 





LAHORE HIGH COURT 
Orimina] Revision Petition No. 593 of 1936 
September 11, 1936 
Din MOHAMMAD, J. 
EMPEROR-~—Prosecu tor 
versus 


_NAWAB-—-Accusep-. 
- Criminal Procedure Code (Act V of 1898), s. 239 (e) 
~-Penal Code (Act XLV of 1860), ss. 457, 411— Person 
accused of offence under s. 457 — Whether can be 
charged and tried with receiver of stolen pro- 


perty. - 

Section 457, Penal Code, includes theft and a pers 
son accused of an offence under s. 457 can, by virtue 
of s. 239 (e), Criminal Procedure Oode, be legally 
charged and tried with persons accused of receiving 
or retaining stolen property, Jagga v. Crown (1) held 
no longer good law. Sultan Ahmad v. Emperor (2), 
distinguished, 
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Cr. R. P. from an order of the Sessions 
Judge, Sialkot, dated January 26, 1936, 

Mr. Jhanda Singh, S. S., for the Crown. 

Mr. Roop Chand for Mr. Ajit Ram, for the 
Opposite Party. 

Order.—This order will dispose of 
Criminal Revisions Nos. 593 and 594 of 


. 1936. These petitions have bean present- 


ed to this Court by the Local Government 
against the-order of the Sessions Judge 
directing a re-trial. The facts bearing upon 
the point of law involved in this case are 
these: One Nawab was sent up along with 
one Khushia to stand his trial under s. 457, 
Indian Penal Code in two different cases. 
The trial Magistrate, however, in hoth 
eases framed a charge under s. 457, Indian 
Penal Code against Nawab while against 
Khushia a charge, under s. 411, Indian 
Penal Code was framed. In both cases 
Nawab was convicted but Khushia was 
acquitted. Nawab appealed to the Sessions 
Judge who allowed his appeals, set aside 
his convictions and ordered a re-trial in 
both cases on the ground that a joint trial 
of a person charged under s. 457, Indian 
Penal Code with a person charged under 
s. 411, Indian Penal Code wasillega!. In 
this connection he relied on Jagga v. Crown 
(1) and Sultan Ahmad v. Emperor, 112 Ind. 
Cas, 584 (2). I have no hesitation in saying 
that the order of the Sessions Judge is 
wrong. Prior to 1923, when the Criminal 
Procedure Code was amended, the position 
was a3 stated by the Sessions Judge, but 
with the amendment of s. 239, Criminal 
Procedure Code the lawwas. changed. The 
Sessions Judge has referred to cls. (d) 
and (f), s 239, but neither of these is 
relevant tothe point. This case is governed 
by s. 239 (e) which says that, 

- “person accused of an offence which includes 
theft and persons accused of receiving or retain- 
ing...property possession of which is allegad to 


have been transferred by any such offence come 
mitted by the first named persone .." 
The 


may be charged and tried together. 

Sessions Judge appears to have - been 
inflnenced by the two judgments referred 
to above but Jagga v. Crown (1) was clearly 
out of-date as the law had been amended 
since and Sultan Ahmad v. Emperor, 112 
Ind. Cas. 584 (2) appears to have been 
misappreciated by the Sessions Judge. 
The question in that case was whether 
offences described in ss. 457 and 436 could 
be, jointly tried with offences under ss. 411 
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“and- 414,. Indian Penal Code, with which 
‘diffetent persons were charged. The learn- 
ed Judge came to the conclusion that they 
could not be tried together and the ratio 
decidendi of his judgment was that s. 436, 
Indian Penal Code, did not include theft 
or extortion, although s. 457, Indain Penal 
Code, did. This distinction appears to have 
been overlooked by the Sessions Judge 
in this case. Section 457, Indian Penal 
Code, includes theft and a person accused 
of ‘an offence under s. 457 can, by virtue 
of s. 239 (e), be legally charged and tried 
with persons accused of receiving or re- 
taining stolen property. I, therefore, allow 
these petitions, set aside the order of the 
Sessions Judge and direct him to dispose 
of the two appeals of Nawab in accordance 
with law. 
N. Petitions allowed. 
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MADRAS HIGH COURT 
Letters Patent Appeal No. 10 of 1935 
February 15, 1936 i 
BeasLey, O. J. AND STODART, J. 


M. K. RADHAKRISHNA IYER AND ANOTHER 


—ÀPPELLANTS 
LETSUS , 

SECRETARY or STATE—REJPONDENT 

Contract Act (IX of 1872), s. 7 
voluntary irrigation cess to clear silt from channels 
—Neglect of Government to clear silt after decision 
to maintain channels at its own cost—Held, act was 
act of sovereignty and there was no contractual 
obligation-—S. 70, tf applies—‘Benefit’ meant in s. 70, 

e of. 

i suit by the plaintiffs as representatives of 
certain ryots, they alleged that Government entered 
into an agreement with tbose ryots, and those of the 
adjoining villages through which the channel passes 
onder which agreement Government was bound to 
clear the channel of silt and keep it in good condi- 
tion, thatthe channel was formerly under the con- 
trol of Government but later on was transferred to 
the Public Works Depariment,, that the latter, in 
neglect of its duty caused the channel to be silted 
up and that the villagers represented by the plaint- 
ifs after giving notice to Government removed the 
silt from the channel in about August 1921, incur- 
ring expenses inso doing. They claimed that such 
removal was absolutely necessary for the purpose of 
irrigation and that they were entitled to claim from 
the Government arefund of the expenses incurred. 
The Government denied thatthere was any contract 
and also their liability to pay. There used formerly 
to becollected from the ryots a voluntary irrigation 
cess; andone of the objects for which the money 
so. collected was spent, was silt clearance. This 
irrigation cess fund did not form part of the general 
revenues of the country. It was separately kept by 
the Government for the purposes for which it was 
te be used : 
_ Held, thatthe act of the Government at re-settle- 
ment in deciding not to collect the cess and main- 
tain the channels clear from silt was an act of the 
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sovereign power and not the acknowled&ment of a 
contractual obligation and the Government in under- 
taking the maintenancs of the channels wis merely 
doing anexecutive act, and hence there was nocon- 
tract enforceable against the Government. Con- 
sequently the suit under s. 70, Contract Act, did not 


ie; 

Held, also that even if a contract existed, the suit 
did not fall within s. 70, as the benefit that ig 
meant in s. 70, Contract Act, is the direct and natu- 
ral benefit of what has been done. If the  objeot 
was to clear the silt for the benefit of the appel- 
lants' lands, that was the diréctand natural result 
of the work. The benefit to Government’ has merely 
been in consequence of the direct benefit to the 


mirasdars and, the latter isan indirect benefit: 
[p. 309, col. 2.} 2 

L. P. A. against the judgment: of* 
Madhavan Nair, J., in S. A. No. 926 
of 1930. ` 


Mr. M. S. Vaidhyanatha Iyer, for tLe 
Appellants. ; 
The Government Pleader, for the Respon- 
dent. ' a 


Judgment.—This Letters Patent Appeal 
is from a judgment of Madhavan Nair, J. 
setting aside the lower Appellate Courw’s 
decree and dismissing the plaintiff's suit 
with costs throughout. . 

The suit was by the plaintifis as the 
representatives of certain ryots; and their 
case was that Government entered into 
an agreement with these ryots, and those 
of the adjoining villages through which 
the channel passes under which agree- 
ment Government is bound to clear the 
channel of silt and keep it in good condi- 
tion, that the channel was formerly under 
the control of Government but later on 
was transferred to the Public Works 
Department, that the latter in neglect of 
its duty caused the channel to be silted 
up and that the villagers represented by 
tbe plaintiffs after giving notice to Gov- 
ernment removed the silt from the channel 
in about August 1921 incurring expenses 
in so doing. They claimed that such re- 
moval was absolutely necessary for the 
purpose of irrigatien and that they were 
entitled to claim from the Government a 
refund of the expenses incurred. ‘The 
Government -denied, that there was any 
contract and also their liability to pay. 
The District Munsif dismissed the suit but 
the lower Appellate Court set aside the Dis- 


trict Munsif’s decision and granted the - 


plaintifs a decree. In the lower Appellate 
Court the following points were considered: 
(1) Was Government bound to maintain 
the suit channel free of silt ? (2) whether 


the silt clearance was necessary in August 


1921 (3) whether the plaintiffs cleared the 
silt from the.channel, and.(4) whether the 
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plaintiffs were entitled to recover the cost 
of such silt clearance from Government 
The. lower Appellate Court found all these 
points in favour of the plaintiffs. Points (2) 
and (3) being questions of fact, Madhavan 
Nair, J. rightly accepted the findings 
thereon, The two remaining questions are 
questions of law and our learned brother 
in second appeal formulated them as fol- 
lows: (1) Whether a contract under which 
the Government undertcok to clear the silt 
has been proved; and (2) whether the 
plaintiffs are entitled to claim a refund of 
the expenses incurred by them under s. 70, 
Contract Act. He answered question (1) in 


favour of the plaintiffs and question (2) 


against them. 

On the first question our learned brother 
has given a short history of the matter. 
Briefly it is that there used formerly to 
be collected from the ryols a voluntary 
urigation cess ‘and one of the. objects for 
which the money so’ collected was spent, 
was silt clearance. This irrigation cess 
fund.did not form part of the general 
revenues of the country. It was separately 
kept by the Government for the purposes 
for which it was to be used. We are told 
that there were also some channels in res- 
pect of which no irrigation cess was col- 
lected from the ryots because, they, in lieu 
of it, supplied the labour. In 1894 95 
there was a ressettlement of the district 
and,.as this scheme had been found to be 
Inconvenient, the Settlement Officer re- 
commended to the Government that the 
voluntary irrigation cess should be abolish- 
ed. At the resettlement there was a re- 
Classification of the wet lands irrigated 
by the channels from the Oauvery river 
and the assessment of these lands was 
substantially increased and, although the 
voluntary cess continued to be collect- 
ed till 1900, it was abolished in 
that year and the unexpended balance 
was- refunded tothe ryots. In substitution 
for the cess a sum of Rs. 25,0U0 a year 
was set apart in the Budget from general 
revenues for the purpose of maintaining 
the channels and the head works. Till 
1907 this work continued to be done by 
the Revenue Department which had been 
doing it since the voluntary cess was in- 
stituted. In 1907 the management and 
upkeep of the channels was transferred to 
the Public Works Department. l 
. In the earlier part of 1921 the suit 
channel had become very badly blocked 
with silt and the ryots who were anxious 
to have it cleared in order to raise a crop 
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in the autumn, sent in petitions ‘to the 
Collector and the Public Works Depart- 
ment. These are Ex. E-l, dated March 21, 
1921, from the President of the Mirasdars’ 
Sangam, Mahadhanapuram to the Execue 
tive Engineer, Public Works Department, 
irichinopoly, pointing out that the standing 
crops were certain to witherif the water 
supply was not increased within a short 
period and requesting the Department to 
excavate the main channel at the earliest 
opportunity and Ex. D-1, dated the 29th 
of the same month to the Collector of 
Trichinopoly to the same effect and again 
making an appeal for the repairing of the 
channel. 

On April 16, 1921, another petition was 
sent to the Revenue Divisional Officer, 
Karur, and on June 17, 1921, a further 
petition Ex. D-3 was sent to the Collector 
of Trichinopoly again setting out the 
Mirasdars’ grievances and expressing the 
fear that these might not be redressed in 
time to save the existing crops and asking 
(1) that the Government should give the 
Sangam Rs. 1,000 or such other sum as 
might be deemed proper as a discretionary 
grant for the year or (2) grant a lvan of 
Rs, 1,000 tothe Sangam as an agricultural 
loan to be recovered along with kist to 
collection at Re. 1 per acre, or (3) that 
the Government should equip the two 
surplus weirs with screw shutters at an 
early date, or (4) grant the Sangam the 
éstimated cost therefor and the Sangam 
would carry out’ the work. None of these 
petitions appear to have met with any 
response whatever. On August 9, 1921, 
the President, Mirasdars’ Sangam, wrote 
Ex. G-1 tothe Executive Engineer, Public 
Works Department, Trichinopoly, stating 
that the Kuruvai crops sown in June had 
completely withered in more than half the 
area, that it .was absolutely necessary to 
clear the silt in the main channel before 
samba cultivation was begun it being 
proposed to raise samba crops in the field, 
that the season for doing so was nearing 
its close, that the Government, though 
bound to clear the channels, had failed 
to do itin time and that the Mirasdars 
had resolved to do the work of silt clearance 
in the main channel from that day. The 
petition ends by etating: 

“Regarding the costs of silt clearauce, enough if 
it is said that whoever is legally bound to do it 
will have to bear it ultimately.” 


The work of silt clearance commenced 
then and continued until the 17th when 
it was suspended till the 31st and was 
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resumed on the 22nd; and Ex. G-2 from 
the President of the Mirasdars’ Sangam 
to the Collector of Trichinopoly, dated 
August 26, 1921, states that the Miras- 
dars had commenced to do the work and 
that whoever should be liable to do it 
would ultimately be held liable for the 
costs of the silt clearance. It also states 
that the Tahsildar of Kulitalai inspected 
the silt-cleared portion on August 20 and 
the weirs provided with shutter and 
that muster rolls of the labourers were 
being kept regularly in the course of the 
business and concludes by inviting inspec- 
tion of the amount of work done in the 


matter of silt clearance and a check: measuree . 


ment also at an early date if deemed 
advisable and necessary. .The work was 
completed on December 2, 192], and the 
Executive Engineer inspected the channel 
on November 26, 1921, when the work was 


incomplete. On August 27,1921, the Tahsil-. 


dar of Kulitalai wrote Ex. P-1 to the Revenue 
Divisional Officer, Karur Division, report- 


ing that the suit-channel had been neglected . 


long. enough that it was necessary that 
the channel should be cleared of silt 
and the weirs provided with shutters and 
that the crops were young and poorly and 
some lands were lying waste because the 
channel had not received a sufficiently 
steady supply of water. On September 21, 
1921, the Collector wrote Ex. P-2 to the Execu- 
tive Engineer, Trichy Division, as follows: 

“I invite your attention to this Office R. O. 
No. 7417-21 A-6, dated June 22, 1321, and Septem- 
ber ?, 1921, and request that the main channel 
may: be cleared of its silt, and the shutters to 
the two weirs in the channel may be repaired 
at once as the ryots consider them to be very 
urgent,” 
and on January 12, 1922, areport (Ex. O) 
was sent by the Executive Engineer, Trichi- 
nopoly, to the Superintending Engineer, 
VI Circle, submitting a copy of the Sub- 
Divisional Officer’s report, from which it 
appears that he inspected the channel with 
the President of the Sangam and other 
Mirasdars and ‘was forced to the conclu- 
sion that “there is much truth in the 
complaint contained in the petition dated 
July 14, 1921." In view of this it is not 
surprising that the lower Appellate Court 
found as a fact that the work of silt 
clearance was necessary and that otherwise 
the crop would have been lost. 

The question before us is whether the 
Government was under such an obligation 
to carry out the work of silt clearance as 
is enforceable in law. Madhavan Nair, J. 
agreed with the lower Appellate Court 
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“the undertaking to.clear the silt in consideration 
of the enhanced assessment in G.O. No. 794 of 1900 


would thus amounttoa binding contract which can 
be enforced against Government.” 

-If there was no enforceable contract, 
then the appellants could not ‘succeed 
under s. 70, Contract Act, as it is clear 
from the plaint that their claim 1s based 
on that section only. Paragraph 14 of the 
plaint reads as follows: 

“The plaintifis having lawfully done the work of 
silt clearance in the said channel for the defendant 
who is bound to have done it and the latter is bound 
to make compensation to the former in respect of 
the same. The plaintiffs in clearing the silt were 
actuated by a real desire to avert loss both to them- 
selves and to the Government and their action 18 
bona fide. They have done so after repeated requests 
and notices both before and after they commenced 
the work. They never intended to do so gratul- 
tously.” . 


It was contended for the appellants that 
the increase in assessment -at the settle- 
ment of 1895 was imposed on-the distinct 
understanding that these river channels 
should in future be maintained by the 
Government out of general revenue, 1n 
other words that the land revenue payable 
by the royts was increased on the footing 
that they would not have to pay anything 
separately towards the cost of repairing 
the channels. But this is not strictly true. 
The assessment of these lands lying in 
the basin of the Cauvery and irrigated by 
channels from that river was raised in ac- 
cordance with general principles, namely, 
the rise in the prive of food grains which 
had taken place inthe 30 years that had 
elapsed since the last settlement, and the 
increased marketing facilities that had ac- 
crued to this tract-in the interim by -the 
construction of railways and roads. The 
settlement was introduced in May 1895 
and resulted in an average increase of 
Rs. 2-2-10 per acre: see p 23} of the 
District Gazetter. Now the incidence of 
the voluntary cess ranged from Re. 0-1-0 
to Re. 0-12-0 an acre. This alone shows 
the increased assessment was not intended 
to be the equivalent of the cess. Again 
though the settlement was introduced in 
1895 and the new rates came into force in 
that year, the collection of the cess con- 
tinued till 1900. If at the time of settle- 
ment there had been any understanding 
that the increase of assessment was wholly 
or even partially to be compensated for by 
the abolition of the cess the royts would 
have ceased to raise the cess—which it 
must be remembered was always voluntary 
and would have called upon the Govern- 
ment to-maintain the channels. a8 


a ww 


iss? e 


It remains to explain exactly how the 
cess came to be abolished. These Cauvery 
channels in the Trichinopoly District take 


off from the river at a point higher up in- 


each case, than the village or villages which 
they irrigate. At times “of flood-when the 
river is flowing from bank to bank, the 
water flows along the channels without any 
artificial aid. When the : flood ceases, 
temporary korambas or dams are built out 
into the river bed to turn the water to the 
mouth of the channel. These korambas are 
washed away when the flood comes again, 
“and have to be rebuilt. When the Deputy 
Commissioner in charge of settlement, as 
the Settlement Officer was then called, 
started his inquiries, he found that the cess 
was being expended: (1) On the construc- 
tion and repairs of korambas. (2) On the 
pay. of establishments and head sluices and 
at the heads of minor channels. (3) On 
silt clearance in the main channels upto.the 
paints where the village channels branched 
off. ; 
While the settlement operations were 
in progress, the Board of Revenue on 
January 4, 1895, recommended to the Gov- 
ernment that the re-valuation and revision 
of assessment of the lands on which the 
irrigation cess is collected, should proceed 
on the assumption that the work on which 
the voluntary contributions were ‘expended 
would thereafter be done at the cost of the 
state. The Government did not accept this 
recommendation unreservedly. Its order 
was thatin its opinion the voluntary cess 
should be discontinued but that the ques- 
tion should be carefully investigated, 
-namely, as to what portion of the work, on 
which the cess collections had been hitherto 
spent, should be done by the Government, 
and what portion by the royts; and it called 
for further information on the subject. That 
order is dated April 1, 1895: see Ex. Q, 
para. 2. The new settlement was introduc- 
edin May 1895 without further reference 
to this matter and the Settlement Officer 
left the District without making the report 
on the proposed abolition of the irrigation 
cess. It doe not appear that the ryots were 


apprised of the intention of the- Govern-. 


ment to assume some portion of the expense 
of maintaining the leading channels, in 
consideration of the increase in assessment. 
If they had been.so apprised, they would 
most certainly have discontinued their con- 
_ tributions or clamoured for a reduction in 
the assessment, neither of which things 


happened. It was not till over a year after . 


the introduction of the. settlement, namely, 
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on July 10,1896, that the Settlement Officer 
made his belated report and for reason into 
which it is not necessary to enter, the Board 
of Revenue did not forward this report to 
the Government till after a further delay 
of two years, namely, on August 4, 1898. 
The Board observed : 

“At the re-settlement, the lands under these 
channels have been re-classified and assessed as (for 
the most part) under first class irrigation, a classifica- 
tion which is incorrect, unless Government accepts 
the cost of keeping up the water supply toand in 
the main channels, under the exceptional and peculiar 
Circumstances of the locality.” 

The order of the Government passed, 
after a reference to the Central Govern- 


ment on August 8, 1900, was: 

“The first proposal is that the cess should be 
discontinued on such of the lands under irrigation 
channels as have been re-classified at the re-settle- 
ment and that the work hitherto carried out from 
the cess fund should be undertaken by Govern- 
ment. As already indicated this proposal has the 
appoval of the Goverment and the Board will be 
directed to discontinue the levy of the cess, any 
balance remaining to the credit of the cess fund 
being refunded to the ryots concerned.” 


It will be observed that the Government 


‘do not, in this order, signify their accept- 


ance of the Board’s opinion that the 
lands must be regarded as having been 
incorrectly classified at the re-settlement 
except on the hypothesis that the ryots 
were tobe relieved of the maintenance of 
the channels. An examination of the cir- 
cumstances shows that the Board's view 
was not well founded. In the extract from 
its proceedings cited above it declares, in 
effect, that the river channels should not 
have been classed as first class sources 
unless the ryots were to be relieved of the 
burden of maintaining them. The meaning 


of this depends on the fact that the rate of 


assessment of wet land varies with the 
nature of the irrigation sources. Irrigation 
sources are divided into classes according 
to the regularity and sufficiency of supply. 
A field which ‘was assessed, say at Rs. 8, 
if irrigated from a first class source would 
have been assessed at Ks. 7 if irrigated 
from a second class source: see p. 229 of 
the District Gazetteer. But a reduction of 
Re. 1 per acre in this riparian tract would 
amount to over Rs. 50,000 a year which is 
more than twice the sum raised annually 
by the voluntary cess. It is difficult to 
believe that in order to benefit the ryo:s to 
the extent of Rs.- 25,000 the Government 
would have been willing to forgo Rs. 50,000 
every year in the shape of land revenue. 
The real reason why the Government as- 
sumed the expense of maintaining these 
river channels in the Trichinopoly District 
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appears to have been that, taking the presi- 
dency asa whole it is unusual, for ryots 
to be saddled with the upkeep of distri- 
butary channels outside the limits of their 
own villages. . 

It is an unwritten law that upkeep of 
the head works and the leading channels 
is a charge on the public revenue: see 


_ paras. 23 and 24, Settlement Officer's letter 


No. 228B dated January 10, 1896; and 
para. 6 of the Board’s Resolution No. 280, 
dated August 4, 1898. In their final order 
the Government has declared its intention 
of maintaining these channels and head 
works. But this was an act of the sovereign 
power and not the acknowledgment of a 


_ contractual obligation. The learned Govern- 


ment Pleader contended that there was no 


- contract which was enforceable by the ryots, 


that the Government in undertaking the 
maintenance of the channels was merely 
doing an executive act, that the failure to 
carry out the work was not a matier which 
could be questioned in a Civil Court, that 
assessments cannot be open to scrutiny 


-nor can the basis of them be, and that 


Civil Courts are not entitled to go into any 
questions of the abolition of the water-cess 
to balance the enhancement of the assess- 
ment. On a re-settlement Government no 
doubt have a number.cf factors to consider; 
but it cannot be supposed that if Govern- 
ment took into consideration the relief of 
the ryots of the payment of the water céss 
and a consequent enhancement of the assess- 


.ment because Government instead of the 


ryots was to do the work, it was intended 
by Government that there should be a con- 


‘tract -between Government ‘on the one 
‘hand and the ryots on the other.. We 


think that there is much fcrce in. this 
argument, 


It would, it seems to us, lead to an im- 
‘possible position if the reasons for an in- 
creased assessment could be made the 
subjects of suits in the Civil Courts claim- 


-ing damages for breach cf contrast or 


based upon a contract. The cases re- 
ferred to relating to assessment do not 
really assist the appellants. One cf these 
is Secretary of State v. Ramanujachariar 
(1), a decision of Devadoss and Jackson, JJ. 


‘following a decision of the Privy Council 
in Bala Surya Prasad Row v. Secretary of 


(1) 48 M £82; 85 Ind, Ces. 419; A 1 R 1925 Mad. 


338; 47 M L J 780; 20 L W° 973; (1995) M W N. 
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State (2). In the former case, it was 
held that when once ryotwarit lands are 
classed as dry under a settlement for a 
period, say 30 years, they cannot during 
that period be reclassited as wet and a 
demand by the Government of increased 
assessment on that fooring is illegal and 
ultra vires and a suit to declare such 
assessment illegal and ultra vires and for 
a recovery of the increased amount levied 
is not barred bys. 58, Revenue Recovery 
Act. The most that that case decides is that 
asthe settlement there is an engagement 
not to change the classification for 30 years 
from the date of the classitication, In 
Bala Surya Prasad Row v. Secretary of 
State (2), at p. o97* it is stated that : 


“The annual payment is incapable of increase 


during the peiiod for ‘which the settlement is 
made.” i 


In Kelu Nair v. Secretary of State (è), 
Bala Surya Prasad Row v. Secretary of 
State (2) and Secretary of State v. Ramas 
nujachariar (1), were followed andit was’ 
held that a notification by which- the 
Government makes a settlement of cer- 
tain ryotwari lands for 30 years fixing for 
that period the revenue payable by such 
lands ata certain rate, is an engagement 
with the owners of such lands binding on 
the Government and the Government is 
not entitled’ to enhance such rate during 
the 3U years. Secretary of State v. kama- 
nujachariar (1), went up to the Privy 
Council and is reported in Secretary of 
State v. Ramanujachariar (4). There, the 
question as to whether there was 4 
binding engagement or not was not argued 
because the learned Counsel who appeared 
for the Government disclaimed on the part 
of Government any desire to depart from 
the terms of the settlement and refrained 
from arguing that point and elected to 
stand or fall upon the question of whether 


the additional settlements were in breach 
-of the settlement. 


Upon the latter point 
the Privy Councii held in favour of 
Government because in their ‘Lordships’ 
opinion the raising of wet crops on the 
land registered at the settlement as dry 


(2) 40 M 886; 41 Ind. Cas. 9f; A I R 1917 P O 42; 
44 1 A lob; 33 M LJ 144; 22M LT 76; 15 ALI 
697; 21 O'W N 1089; (1917) 1 M W N 536; 19 Bom. 
ve 751; 6 L W 34U; 2 PL W260; 220 L J 290 
(P 0). 

(3) 48 M 586; 91` Ind. Cas. £2; A I R-1925 Mad. 


1134; 49 M L J 79; 0925) M W N 85; 22L W 
762, ar | 
(4)-h1-M 611; 111 Ind. Cas, 197; A I R-1928 PC 
221; 55 I A 33]; 55 M L J 281; 28 L W 381; (1928 
M W N 2; 48 © L J 500;-38 O W N 64 <P 0) 
*Page of 40 M.—|Ed.] : ; 
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was a conversion within the meaning of 
the reservation in the notification which 
was as follows : 

| “The 30 years limit does not apply to lands, the 
‘irrigation of which may be improved by Govern- 
ment subsequent to the re-settlement nor to 
‘lands which may be converted from ‘dry’ to 
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wet’ or manawarv'. 
These cases, in my view, are distin- 
guishable from the present case because 
there was a definite notification to 
all liable to pay land revenue that the 
rate fxed would not be altered for 30 
ears which it seems tome is a different 
ing from' saying that the rate is fixed 
for 30 years at such and such a rate be- 
cause Government has taken into con- 
sideration certain matters such as the ree 
lief to the ryots from the burden of pay- 
ment of the water cess and the taking 
over of the maintenance of the channels 
by Government. We are unable to agree 
with Madhavan Nair, J.s view that 
Ex. Q is a contract between the Govern- 
ment and the Mirasidars. As there was 
no contract, the appellants did not do 
anything which Government was under 
legal obligation to do, and therefore, in our 
view, the appellants could not succeed 
under s. 70, Contract Act, but even as- 
suming] that there was a contract, in our 
opinion, the appellants did not bring their 
case within the section. Section 70 says : 
“Where a person lawfully does anything for 
another person, or delivers anything to him, 
not intending to do‘ so gratuitously, and such 
other person enjoys the benefit thereof, the 
latter is bound to make compensation to the 
former in respect of, or to restore, the thing so 


‘done or delivered.” 

The appellants therefore must have (2) 
lawfully done something for Government 
(ii) not intending to do so gratuitously, and 
(212) Government must have enjoyed the 
benefits of it. On the assumption that 
Government was legally bound to clear 
the silt, the appellants satisfy condition 
(i) and we think it is clear (74) also be- 
cause they did not intend to do the work 
gratuitously. Condition (iii) however. is 
the difficulty which, in our opinion, the 
appellants are unable to getround. The 


silt was cleared for the purpose of-:en-. 


abling the appellanis’ land to -get -the 
necessary supply of water for their culti- 
vation and it was primarily” for 
benefit *that the work was done. How 
has the Government ‘been benelited? It 
is contended that Government has been 
saved the costs of; clearing the channels 


and that to that extent -Government has: 
benefited. Gn. -cu®-opinion, -the..vbenefite 
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that is meant in s. 70, Oontract Act, is 
the direct and natural benefit of what has 
heen done. If the object was to clear the 
silt for ihe benefit of the appellants 
lands, that was the direct and natural re- 
sult of the work. The benefit to Govern- 
ment has merely been in consequence of 
the direct benefit to the Mirasidars and, in 
our view, the latter is an indirect benefit 
and upon this part of the case we agree 
with Madhavan Nair, J. This Letters 
Patent Appeal is dismissed with costs. 
AWN. Appeal dismissed. 


CALCUTTA HIGH COURT l 
Order of Original Civil Jurisdiction 5 1it 
No. 867-A of 1934 a 
February 26, 1936 
PANOKRIDGE, J. 
PANMULL LODHA AND OTARRS 

- versus 

R. B. GADHMULL LODHA AND OTHERS 

Child Marriage Restraint Act (XIX of 1929)— 
Scope—Minor's estate in hands of Recewver ~ A p- 
plication for funds for marriage of minor sister of 
minor with minor boy—Parties agreeing to perform 
marriage in place where it is not prohibited—Court, 
if can sanction expenditure. i 

Even assuming thatthe parties to the intended 
marriage are not Sritish subjects and are domiciled 
out of British India, it would surely be wrong in 
principle for the Court to facilitate conduct which 
the Legislature has made penal as being socially in- 
jurious, on the ground that the promotion of the 
contemplated marriage is not punishable by the law 
of the place where itis proposed to celebrate it. 
More go when the minor's estate is inthe hands 
of the Receiver appointed by the Court and 
where the property, from which the fundsfor the 
marriage are sought to be obtained, isin the hands 
of the Court, through its Receiver, the Oourt ought 
not to sanction it being used for a purpose, of 
which the Legislature has so clearly expressed its 
disapproval. 


Judgment.—This is an application on 
behalf of the next friend of the minor 
plaintiffs to sanction the cxpenditure of, 
Rs. 55,000 for the marriage of the pinin- 
tiffs’ minor sister Kanchan Bai. Ir the 
expenditure is sancbioned, the sum expen- 
ded is to be debited to the plaintiffs’ share 
in the joint estate. The application has 
caused me considerable embarrassment. It 
is. admitted that the marriage which is in 
contemplation is a child marriage within 


‘the meaning of the Onild Marriage Res- 


traint Act, 1929, which among other 
things, provides a punishment for any 
person having charge of a minor, whether 
as parent or guardian or in any other 
capacity, who does any act to promote a 
marriage or permits a marriage to be 
solemnised, between two parties, one of 
whom. isa child as defined by the Act, 
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“Child” is defined as a person who, if 
male, is under 18 years of age, and, if 
female, is under 14 years of age. Here 
there is some dispute as to the age of 
Kanchan Bai, but it is admitted that the 
prospective bridegroom is helow the age of 
18 years. . 

I observed that the application caused 
me some embarrassment. This is because 
a short time ago I sanctioned the expendi- 
ture of funds in the hands of a Receiver 
for the purpose of a marriage, which in 
essentials resembles the marriage now in 
contemplation. Subsequent consideration 
has caused me to entertain grave doubts 
whether the order I made on that occasion 
was, a right order, and now that I have 
had the advantage of more elaborate argu- 
ment, those doubts have been increased. 
Clearly, if the proposed marriage is 
celebrated in British India, those promot- 
Ing it and permitting it to be solemnised 
will incur the penalities providad by the 
Act. The applicants to meet those objec- 
tions, State that they are willing to under- 
take that the marriage shall be solemnised 
m some Indian State where the Child 
Marriage Restraint Act does not apply, 
and where there has been no legislation of 
a Similar character. There are no materials 
to show that the members of this family 
are subjects of an Indian State or that 
they are domiciled in an Indian State. 
The common ancestor .of the family is 
described in the plaint as one Kamalnayan 
Lodha, late of Ajmere, which is part of 
British India. Of the ten defendants, nine 
are described as residing at Ajmere, and 
the tenth is described as residing at N agore 
in Jodhpur State. It is pointed out that 
the Child Marriage Restraint Act, does 
not render child marriages void even when 
such marr ages are celebrated in British 

dia, and a fortiori it can have no effect 
on :the validity of such a marriage if 
Celebrated elsewhere. Therefore, the ap- 
plicants state, there can be no question. of 
the money being expended in the celebra- 
tion of a marriage which, when celebrated 
will be invalid. Ido not think that thig 
consideration affects the matter. The pre- 
amble of the Act states that “it is expedient 
to restrain the solemnisation of child 
marriages’. What the Court is asked to 
do is to facilitate a child marriage. It 
may indeed very well be that the Court 
will be unable to prevent this marriage 
taking place in an Indian State, if the 
parties manage to obtain the necessary 
funds from some other source. But none 
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theless where the property, from which 
the funds are sought to be obtained, is in 
the hands of the Court, through its Receiver, 
I consider the Court ought not to sanction 
its being used for a purpose, of which the 
Legislature has so clearly expressed its 
disapproval. 

Tt cannot be suggested that the expen- 
diture would be sanctioned by the Court if 
the proposal were that two minor British 
subjects, ordinarily resident in Calcutta, 
should pay a flying visit to an Indian State 
and there contract a child marriage within 
the meaning of the Child Marriage Res- 
traint Act. Even assuming that the parties 
to the intended marriage are not British 
subjects and are domiciled out of British 
India, it would surely be wrong in principle 
for the Court to facilitate conduct which 
the Legislature has made penal as being. 
socially injurious, on the ground that the 
promotion of the contemplated marriage 
is not punisheble by the law of the place 
where it is proposed to celebrate it. In 
these circumstances, I dismiss the applica- 
tion. The parties will have their costs 


from the Receiver as between attorney and 


to be debited to their respective 
The Receiver also will have his 
between atlorney and client. 


client, 
shares. 


costs as 


_ Certified for Counsel. 


D. Application dismissed. 
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SIND JUDICIAL COMMISSIONER'S 
COURT 


Second Civil Appeal No. 15 of 1932 
September 18, 1936 
Davis, J. C. anD MEHTA, A. J. O. 
KARAMCHAND PURSUMAL AND OTHERS— 
APPELLANTS 
versus 
VALI MUHAMMAD PIROO— RESPONDENT 

Muhammadan Law — Minority and guardianship— 
Alienation by de facto guardian not for legal neces- 
sity—Validity of—Ratification, question of, tf arises 
——Kes judicata—Suit failing on one issueand capable 
of being dismissed—Decision of another issue raised 
and decided, if can be said to be not necessary for 
decision, 

Alienation of immovable preperty by a de facto 
guardian of a Muhammadan minor where no neces- 
sity is proved is void. No question of ratification by 
the minor on attaining majority arises as ratification 
applies toa voidable contract and not to a contract 
that is void in its inception. Imambandi v. Haji 
Mutsaddi (2) and Naraindas v. Obhai (3), followed. 
Mahomed Abdul Kadir vy, Amtal Karim Bano (1), 
referred to, 

Merely because the suit fails on ons issue and can 
therefore be dismissed, it cannot be said that’ the 
decision of another issue Which was raised. and 
decided was not necessary forthe purpose of the. deci- 
sion of thesuit. Oonsequently, where the question 
ag to the right to mesne profits depended upon the 
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proof of title to the land, merely because on ques- 
tions of fact relating to accounts and to the veracity 
of the witnesses the suit fails, the Appellate Court 
i cannot put aside the finding of the lower Court on 
| the question of title and leave the matter again to 
be re-agitated. ` 


~ Mr. Fatehchand Assudamal, for the Ap- 
pellants. 
Mr. A P. Fonseca, for the Respondent. 


Davis, J. C.—This is an appeal against 
the judgment of the learned Assistant Judge 
of Hyderabad in which he confirmed the 
judgment of the Subordinate Judge, Nau- 
shahro dismissing the appellants’ suit for 
mesne profits of certain land. 

On the question of mesne profits, the 
learned Advocate who appeared for the 
appellants did not wish to press his argu- 
ments, for it is clear that the decision of 
this question depended upon questions of 
fact, that there are concurrent findings of 
two lower Courts on questions of fact, and 
that, therefore, quite clearly questions of 
fact are not prc perly to be considered in this 
second appeal. But the learned Advocate 
contends that his client had been prejudiced 
by the finding of the Court as to the title 
ofthe appellants to eight anna share in 
the land relating to the mesne profits for 
which the suit was instituted, and he argued 
that this finding is not necessary for the 
decision of the suit as the suit had failed 
on the question of the mesne profits. But 
we do not think that it can be said that 
merely becauss the suit fails on one issue 
and, can, therefore, be dismissed, that the 
decision of another issue which was raised 
and decided was not necessary for this pur- 
pose of the decision of the suit. For instan- 
ce, in this case the question as to the right 
of mesne profits depended upon the proof 
of title to the land, and merely because on 
questions of fact relating to accounts and 
to the veracity of the witnesses the suit 
fails, we cannot see that we can, therefore, 
put aside the finding of the lower Court on 
the question of title and leave the matter 
again to be re-agitated. 

In this particular case, the learned Advo- 
cate for the appellant .contended that the 
learned Judge of the trial Court was wrong 
when he found that the sale by the de facto 
guardian of the minor's land under the 
Muhammadan Law was void and uot void- 
able. It was his contention that as the 


contract was not a void contract but a void- ` 
' i . 45 O 878; 35 M L J422; 16 A L J 800; 24M L T 330; 


able contract, it could be ratified by the 
minor on his attaining majority and it had 
been so ratified and he relied for support 
of his arguments upon a judgment of the 
Privy Council in Muhammad Abdul, Kadir 
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y. Amtal Karim Bano (1), at p. 168%. But 
this judgment of the Privy Council has been 
followed by another judgment of the Privy 
Council in which this question has been 
discussed at greater length. This is the 
case in Imambandi v. Haji Mutsaddi (2), 
and we think the result of this case is that 
the alienation by a de facto guardian of the 
immovable property of a minor under the 
Muhammadan Law is void and not voidable. 
We are not concerned here with the case 
of alienation by a de jure guardian of 
immovable property for necessity. We are 
dealing here with an alienation of immov- 
able -property by a de facto guardian where 
no necessity is proved and we think that 
the Privy Council judgment is authority for 
the statement that an alienation by a de 
facto guardian of the immovable property 
of a minor is, under the circumstances of 
this case, void. We do not, however, theres 
by wish it to be inferred that we are of the 
opinion that the judgment of the Privy 
Council is authotity for the statement that 
in the case of necessity alienation by a de 
facto guardian ofa minor’s immovable pro- 
perty is lawful, and on this point reference 
may particularly be made to the remarks 
of their Lordships oa p. 87t. That being 
so, we do nut see how any question of rati- 
fication can arise because, in our opinion 
ratification applies io a voidable contract 
and not to a contract that is void in its in- 
ception because that which has no existence 
cannot be ratified. Although the learned 
Judge has referred to a Full Bench ruling 
of this Court in Naraindas v. Obhai (8), this 
case is not authority for the case that he is 
arguing. That case is authority for the 
statement that a de facto guardian cannot 
alienate the immovable property of the 
minor. 

We can see nothing in Imambandi v. Haji , 
Mutsaddi (2) or iu Naraindas v. Obhai 3), 
to suggest such an alienation is only void- 
able and not void and can be fratitied by 
the minor on attaining majority. Tne Privy 
Council ruling appears authority against 
this contention. Onthis ground we thiuk 
that the judgment of the lower Appellate - 
Court, is correct and we dismiss the appeal 
with costs. 

N. Appeal dismissed. 


1) 16 O 161; 15 I A 220; 5 Sar. 224 (P O). 
3 451 A 73; 47 Ind, Oas 513; A I R 1918 PON; 


9301L340% 230 WN 50; 5 PL W 276; 20 Bom. 
L R 1022; (1919) M W N 91; 9 L W 518 (P ©). 

(3) 6 8 L R 268; 19 Ind. Cas 911. neu 

*Page of 16 C.—{ÆEd.] 

+Page of 45 I. A.—|d.] 
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MADRAS HIGH COURT. 
Second Civil Appeals Nos. 840 and 
1102 of 1931 
February 5, 1936 

Kine anD K. S. Menon, JJ. 
SAVCAR U VAIKUNTA BHAT— 
~ PLAINTIFF— APPELLANT 
VETSUS 
K. SARVOTHAMA RAO, OFFICIAL 
LIQUIDATOR or UPPINANGADY 
CO-OPERATIVE SOCIETY No. 1198 | 
SUB-DEPUTY REGISTRAR 
or MANGALORE SECTION 
= 3 —Drrenpant— RESPONDENT 

Co-operative Societies Act (IV of 1912), s. 46 (2) (b), 
(6—Ligquidation of Society—Denial of liability as 
member--Jurisdiction of Civil Courts to consider 
whether a person is liable as past member—Scope of 
liquidator's power — Interpretation of Statutes— 
Construction against ouster of jurisdiction of Civil 
Courts. 

Section 42 (6) of the Co-operative Societies Act, 
1912, does not take away the jurisdiction of Civil 
Courts to determine whether a person against whom 
an,order for: contribution has been passed by the 
liquidator as a past member had ceased tobe a 
member morethan two years before the date of the 
liquidation. Olause 2 (b) of the said section em- 
powers the liquidator only to determine the contribu- 
tion to be made by the members and past members, 
Tt does not empower him to determine whether a mem- 
ber who denies his liability as a past member ig 
liable as a past member. Mohamad Barkat Ali Khan 
yv, Anjuman Imdad Qarza, Delhi (1), Secretary of 
State for India in Council v. Fahamidannissa Begam 
(2) and Mokand Lal v. Liquidator, Malhotra Bunk, 
Hafizabad (3), discussed, 

It is a cardinal principle of construction of statutes 
that an enactment which seeks to oust the jurisdiction 
of Civil Courts should be construed strictly, 


S. C. A. against the decree of the District 
Court of South Kanara in. A. S. No, 399 
of 1929, preferred against the decree of 
the Court of the District Munsif of Puttur, 
in O.S. No. 587 of 1928, i 


Messrs. B. Sitarama: Rao and K, P. 
Sarvothama Rao, for the Appellant. 

Mr. V. Ramadas, for the Respondent. 

Venkataramana Rao, J.— The 
main question argued in this ap- 
peal is whether the suit is barred by s.42 
(6) of the Co-operative Societies Act. The 
tacts necessary for the disposal of this 
question may be briefly stated. The 
plaintiff became a member ofthe Rural 
Credit Society, Uppinangady, in 1914. 
His case is that he resigned his member- 
ship and withdrew his share capital in 
1918. The Society went into liyuidation 
in 1923, and one Giriappa became the 
liquidator and he passed an order on July 
, 1925, that the plaintiff was not liable: 
subsequently the present, liquidator 
Mr. Kannan Nair succeeded him ‘and he 
passed an order Ex. JI on December 6, 
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1922, directing the plaintiff to contribute a 
sum of Rs. 500. To avoid coercive process, 
the plaintiff paid the amount and seeks a 
refund of the same. The plaintiff's con- 
tention is that under s. 23 ofthe Co-ope- 
rative Societies Act, 1912, which governs 
the case his liability continued only for 
two years from the date ofhis ceasing to 
be a member and his lability ceased in 
1920 and the liguidator has no jurisdiction 
under s. 42(2) (b) ofthe Actto levy any 
contribution from him. The answer of the 
liquidator is that the order made by him, 
being a matter connected with the dissolu- 
tion of the society, no suit will lie to con- 
test the same by reason of s. 42 (6) of the 
Act which runs as follows: 

“Save in so far as hereinbefore expressly pro- 
vided, no Civil Court shall have any jurisdiction 
in respect of any matter connected with the dis- 
festa of a registered society -under this 

Ct, 

lt is a cardinal principle of the construc- 
tion of Statutes that an enactment which 
seeks to oust the jurisdiction of Civil Courts 
should be consirued strictly. The con- 
struction of the said clause in accord- 
ance with this principle is that before the 
jurisdiction of the Oivil Court is ousted it 
must be matter within the jurisdiction of 
the liquidator, though it may be a matter 
connected with the dissolution of the 
society. Therefore, the question is, has the 
liquidator jurisdiction to pass the order in 
question under s. 42 (3) (b) which is in these 
terms: 

“A liquidator appointed under sub-s. 1 shall 
have power to determine the contribution tobe 
made by the members and past members of the 
society respectively to the assets of the so- 
ciety,” 

Thue the condition precedent to the exer- 
cise of jurisdiction by the liquidator 
is’ that the person who is directed to 
contribute should be a member or a 
past member. Ifit is disputed, the liqui- 
dator would have po jurisdiction to 
determine the liability, but if there is no 
question thata person isa member or a 
past member, the liquidator will have 
jurisdiction to assess the contribution ac~ 
cording tothe provisions of the Act. In 
this case the plaint is admittedly a past 
member, ¿i e., once a member but has new 
ceased tobe. The liability of such a past 
member is determined by s. 23 which pro- 


vides thus:— 

“The liability of a past member for the debts 
of a registered society as they existed at the : 
time when he ceases to be a member shall con- 
tinue for a period of two yearsfrom the date of 
‘his ceasing to be a member.” 


The liquidator will determine his lia- 


19837 °> 
bility in accordance with the provisions 
of the séction and then assess him from 
the proper amount of contribution. The 
scheme of the Ac! seems to be that the 
liquidator is expected ‘to deal expedi- 
tiously and at comparatively little expense 
with all questions relating to the assess- 
ment of contribution for getting in the 
assets as speedily as possible and deal 
with them finally. This is’ the view taken 
by Bhide, J., in Mohamad Barkat Ali 
Khan v. Anjuman Imdad Qarza, Delhi (1) 
Mr. Sitarama Rao, contends that this view 
is not sound. His contention is that ac- 
cording to the plain language of s. 42 (2) 
(b) the liquidator will have power to de- 
termine only the contribution, t. e.. fix the 
amount when there is no dispute as to lia- 
bility, but when the liability is disputed, 
he has no jurisdiction to determine it and 
that the condition precedent to the assump- 
tion of jurisdiction is the existence of a 
liability. He relies strongly on the Privy 
Council ruling in Secretary of State for 
India ` in Council v. Fahamidennissa 
Begam (2). As the matter is not free from 
doubt and is of some importance, I think 
it desirable that the question should’ be 
decided by a Bench and I accordingly 
refer the same to a Bench. 

These second appeals coming on for final 
hearing after reference. 


‘King, J—The appellants in these two 
appeals were admittédly once members of 
thé Co-operative “Rural Credit Society of 
Uppinangady. A liquidator was appoint- 
ed to administer the affairs of the society 
and under cl. 2 (b) of s. 42 of the Co- 
operative Societies Act, it was his duty 
to determine the contribution to be made 
by the members and. past members of the 
society to its assets. The case of both the 
appellants was that five years before the 
society was dissolved, they had ceased to 
be members. The liquidator heard this 
plea and held that they had not established 
it and accordingly they as existing mem- 
bers were liable'to contribute under this 
sub-section. The contributions were. then 
paid and separate suits filed by the two 
appellants in the Court of the District 
Munsif of Putlur claiming refund of this 
money onthe ground that they were not 
liable to contribute. It was held both by 
the first Court and by-the-lower Appellate 
Court, that, by virtue of s. 42.(6) ofthe 
Act, no such suit could be maintained. 

(D) A 1 R1935 Gah, 330 (2). - | 


i 


(2) 17 O 590; 17 I A 4075 =D -891 (P o% Ta 
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Tke question at issue in the two appeals 
is whether that decision is right or not. 
Section 42 (6) runs: 

“Save in so far as is hereinbefore expressly 
provided, no Oivil Court shall have any jurisdic- 
tion in respect of any matter connected with 
oe! _ dissolution of a registered society under this 

Ci. 
We have been referred to. two casee of 
the Lahore High Court in connection with 
the powers of the Civil Courts in this mat- 
ter. In Mokand Lal v. Liquidator, Mal- 
hotra Ban k, Hafizabad (3) the person who 
was sought to be made liable to contribute 
maintained that he had never been a mem- 
ber of the society at all and it was held 
that Civil Courts had power to determine 
whether this fact was true or not, as an 
essential preliminary to the attachment of 
any liability in the liquidation. In 
Mohamad Barkat Ali Khan v. Anjuman 
Imdad Qarza, Delhi (1) the case was of an 
ex-member, like the present appellants. 
It was held that ashe had admitted that 
he had once been a member of the society, 
he wasa ‘pact member’ and, therefore, 
the liquidator had power to determine 
what contribution he was liable to pay. 
It is important, however, to note the extent 
of -the admission in Mohamad Barkat 
Ali Khan v. Anjuman Imdad Qarza, Delhi 
(1). It was an admission thatthe party 
had ceased to be a member less than a 
year before the society fell into liqui- 
dation. That party, therefore, could, on no 
reasonable interpretation of s. 23 of the 
Act, which lays it dowi that liability 
ceases two years after membership ceases, 
have disclaimed liability. In the presen: 
case, where the contention is that the ap- 
pellants ceased to be members five years 
before the liquidation, we are quite un- 
able to hold that merely because they 
were once members they have no right on 
this contention to ask the Civil Courts to 
decide whether they are under any lia- 
bility to contribute at all. 

If. we now leave the decisions and come 
to examine the words of A-42 (b) itself, 
we lind no clear statement that the liqui- 
ditor has power to determine who shal] 
and who shall not be liable to contri- 
bute. It seems to us it would have been 
easy forthe Legislature to have made this 
clear by drafting the clause in some such 
form as this: ‘to determine which mem- 
bers and past members of the society shall 
contribute to the assets and how: much 
they shall contribute.” That is not the 

(3) 14 Lah. 703; 144 Ind. Cas. 264; ATR 1933 Lah. 
449; Ind, Rul. (1933) Lah. 427; 34P'L R 717, 
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way the sub-section is worded. We think 
that in construing the powers of the liqui- 
dator, when -these powers are to be free 
from all control by the Civil Courts, we 
must cousiiue them as strictly as pos- 
sible. We are unable to find in the Act 
any clear indication that the liquidator 
can determine, in. such a way that this 
determination is not subject to be set aside 
by the Civil Courts, who are liable either 
as members or as past members of the 
society to contribute to the assets of the 
society. We are of opinion, therefore, 
that the decision of the lower Courts is 
wrong and we allow the appeals and re- 
mand the suits for decisions on their 
merits. Costs to abide the event. The 
court- fee on the Memorandum of Appeal 
both here andin the lower Appellate Court 
to be refunded if applied for. 
A. Appeal allowed. 





SIND JUDICIAL COMMISSIONER'S 
COURT 


Criminal Reference No. 227 of 1936 
‘Novemter 20, 1936 
Davis, J. O. AND MEHTA, A. J.C. 
DHINGANO KHOSO—APPLICANT 
Ve TSus ' 


GULSHER KAMBIR KHAN—RESPONDENT 

Criminal Procedure Code (Act V of 1898), ss. 531, 
403—Court, when aCourt of competent jurisdiction 
within s.408—Ss 403 and 531 should be read together 
—Finding not set aside but which could have been set 
aside under 8. 53l—LHffect. 

Sections 408 and 531, Criminal Procedure Oode, 
must be read together and a Court is a Court of 
competent jurisdiction within the meaning of s. 403, 
Oriminal Procedure Code, where the finding, sentence 
or order of the Court could have been set aside 
under the provisions of s. 531, Criminal Procedure 
Code, but has not in fact been so set aside. 
Section 53), Criminal Procedure Code, must be 


deemed to give jurisdiction to a Court which would 


otherwise lack it unless it appears that such lack of 
jurisdiction has in fact occasioned a failure of 
justice. Olearly it is not competent for a Court not 
acting underthe provisions of s. 53], Criminal Pro- 
cedure Code, to say whether a failure of justice has 
or has not been occasioned. Rainavelu v. K.S. Iyer 
(1), relied on, Shankar Tulsiram v. Kundlik Anyabe 


_ (2), commented upon. 
Cr. Ref. made by the Additional Sessions. 
Judge, Larkana, dated September 2, 1936. 
Mr. Charles M. Lobo, for the Crown. 
Davis, J C.—This is a reference by 
the Additional Sessions Judge of Larkana 
recommending that proceedings now pend- 
ing in the Court of the Resident Magis- 
trate, Larkana, against Dhingano on = a 
charge of cheating should be quashed, on 
the ground that the said Dbingano has 


already been tried and acquitted of the 
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same charge by the Assistant Sessions 
Judge of Sukkur. The kesident Magis- 
trate decided the question:-of jurisdiction 
as he was bound to decide the question 
which was raised, against the accused 
Dhingano on the ground that the Assis- 
tant Sessions Judge, Sukkur, who tried the 
accused and acquitted him of the offence 
of cheating had no jurisdiction as the 
offence of cheating was committed in the 
Larkana District. The Additional Sessions 
Judge, Larkana, however, is of the opinion 
following the decision ofa Full Bench of 
the Madras High Court in Ratnavelu v. K.” 
© Tyer(1), thattne Resident Magistrate 
could not try the accused because the 
order of a Court of competent jurisdiction 
acquitting him on that same charge was 
still in force. He followed this decision 
of the Madras High Court in preference to 
the decision of the Bombay High Oourt 
in Shankar Tulsiram v. Kundlik Anyaba 
(2), which is to the contrary effect. It is 
not clear why the accused was tried in the 
Sukkur Sessions Court for the offence of 
cheating in Larkana as twell as for the 
offence of abduction which offence was 
committed within the territorial jurisdic- 
tion ofthe Sukkur Court, but whatever 
the reason, the accused was in fact tried 
and acquitted of the same offence upon 
the same facts with which itis now pro- 
posed he should be tried a second time. 

It may be argued following the decision 
of the Bombay High Court in the case 
above cited, that s. 531, Criminal Proce- 
dure Code, has no application to a case of 
this kind, where no application has been 
made tothe High Court unders. 531, Ori- 
minn] Procedure Code, and that at most 
8.531, Criminal Procedure Code, does not 
confer jurisdiction but condones a want 
of jarisdiction which could not be condoned 
by the provisions of s. 537, Criminal Proce- 
dure Cade. In the Bombay case an accused 
was acquitted by a Bench of Honorary 
Magistrates on charges of enticement and 
adultery oneof the offences was alleged to 
have been committed within the jurisdic- 
tion of the Poona Court and one without 
the jurisdiction at Kamathipura. After the 
acquittal the complainant filed a fresh 
complaint for the offence committed at 
Kamathipura without the jurisdiction of thd 
Poona Court, and the accused raised the 

(1) 56 M996; A IR 1933 Mad. 765; (1933) Or. Cas. 


1372; 145 Ind. Oas. 878; 65 ML J 599; 34 Or. LJ. 
1080:1933) MWN 743; 6 RM 143;' 38 L W562 


). 
(2) 53 B 69; A IR 1928 Bom. 530; 113 Ind, Oas, 
70; 30 Bom. L R 1435; 30 Or. L J 54, 
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plea of an acquittal stillin force under 
s. 403, Criminal Procedure Code and being 
unsuccessful inthe Court of Session ap- 
Plied in revision to the High Court, the 
High Court held that as Kamathipura was 
not within the territorial jurisdiction of 
the Poona Court, the Poona Court had no 
jurisdiction. Patkar, J. said at p 74* : 

‘Similarly notwithstanding s. 531, Criminal Pro- 
cedurs Code the Bench Magistrates in this case 
could not be said to be a Court of competent 
jurisdiction ifthey had no jurisdiction to try the 
offence inthe second case under s. 177, Criminal 
Procedure Oode. Oompetency of jurisdiction would 
Wherefore, include competency to try for reasons 
other than jurisdiction over the offender and the 
offence. We think, therefore, that the view ofthe 
lower Court is correct and the Bench Magistrates 
had no jurisdiction to acquit the accused of the 
offence of adultery committed at Kamathipura outside 
Poona City.” 

Baker, J. said : 

“Section 531, Criminal Procedure Coda, does not 
apply in my opinion tothe facts, of the 
ease, as we are not sittingto set aside the order of 
the Bench Magistrates.” 


Now with all respect to the learned 
Judges, their decision may afford no diff- 
culty when the accused is acquitted, but 
if instead an accused has been convicted 
and that conviction hasnot been set aside, 
a difficulty would at once arise. An ac- 
cused could according to this decision 
then be tried and convicted and punished 
a second time for the same offence 
because the first conviction had been by 
a Court not of competent jurisdiction. 
Therefore it appears to us, ss. 403 and 531, 
Criminal Procedure Code, 
together and we must conclude that a 
Court is a Court of competent jurisdic- 
tion within the meaning of s. 403, Criminat 
Procedure Code, where the finding, sentence 
or order of the Court could have been set 
aside under the provisions of s. 531, Crimi- 
nal Procedure Code, but has not in fact 
been soset aside. Section 531, Criminal 
Procedure Code, must be demeed to give 
jurisdiction to a Court which would other- 


wise. lack it unless it appears that such 


lack of jurisdiction has in fact occasioned 
a failure of justice. Clearly it is not com- 
petent f r a Court not acting under the 
provisions of s. 531, Criminal Procedure 
Code, to say. whether a failure of 
justice has or has not been occasioned. 
It was clearly not competent for the 
Resident Magistrate at Larkana to de- 
cide that the Sessions Court at Sukkur 
was nob a competent Court . within the 
provisions of s. 403, Criminal Procedure 


* Page of 53 B.—[Ed.] a 
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Code merely because ex facie it lacked 
territorial jurisdiction. 

We think, therefore, with all respect, the 
decision of the Full Bench of the Mardras 
High Court is right. We accept the 
reference of the learned Addittional Ses- 


sions Judge, Larkana, and quash the pro- 


ceedings pending inthe Court of the Re- 
sident Magistrate, Larkana, against the 


applicant Dhingano under s. 420, Penal 
Code. 
N. Reference accepted. 





LAHORE HIGH COURT 
R. Second Civil Appeal No. 471 
of 1936 
October 5, 1936 
BHIDE, J 
UDE BHAN Anp ofares—Derenp4ant3— 
APPELLANTS 
versus 
DAULAT RAM AND oTHERS-——PLAINTIFFS-— 
RESPONDENTS 

Practice—Evidence—Statement in previous suit 
sought to be used as admission—Procedure. 

Where a statement made by a party in a prior 
suit is sought to be made use of as an admission in 
a subsequent suit, he must be asked to explain it 
when he isin the witness-box. 

R. 8. OG. A. from a decree of the District 
Judge, Multan, dated February 20, 1936, 
confirming that of the Subordinate Judge, 
Leiah, dated November 25, 1935. 

Mr. Nawal Kishore, for the Appellants. 

Messrs. R. L. Anand and Arjan Das, for 


the Respondents. 


Judgment.—This is a second appeal 
azising out of a suit for injunction for 
demolition of a wall built across a lane 
by the defendant. The Courts below have 
decreed the suit and from this decision the 
defendant has preferred a second appeal. 

The main point urged on behalf of tke 
appellant is that the Courts below have 
misconstrued the document by which the 
appellant acquired his rights in the land 
in question. The appellant claims exclu- 
sive ownership of this lund, but after a 
perusal of the sale deed of 1918, on which 
he relies, it appears to me that appellant's 
claim cannot be sustained. The document 
in question shows the lane as the eastern 
boundary of the property transferred to the 
appellant and gives him only the right of 
passage and user (imad-o-raft wa istamal). 
The document does not show that he was 
even given the right of exclusive user as 
was urged on his behalf. On the plain 
wording of the document there is, there- 
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fore, no good reason to hold that the docu- 
ment has been misconstrued. The learned 
Counsel for the appellant next relied on a 
statement made by the vendor Tikaya Ram 
in a subscyuent suit, in which he is said 
to have admilted having sold the lane to 
the appellant. Tikaya Ram was, however, 
not asked to explain this previous state- 
ment, when he was in the witness-box. 
Tikaya Ram himself sold his rights in the 
land to the plaintiffs subsequently and 
this sale is consistent with the rights trans- 
ferred in favour of the appellant by the 
sale of 1918; for as pointed out above 
that sale only gave the right of passage 
over the lane to the appellant. Tikaya 
Ram's statement in the above referred liti- 
gation may have been made out of interest- 
ed motives and cannot be held to be suffi- 
cient to support the appellant's- claim. 

I dismiss the appeal with costs. i 

N. Appecl dismissed: 
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PATNA HIGH COURT 
Civil Appeal No. 27 of 1933 
March 1, 1937 
. Wort AND DHAVLE, JJa ° 
SEORETARY or STATE—Puaintirr—_ 
‘  APPRLLANT 
versus 


Babu RAJENDRA PRASAD AND ofaeRs— 


DEFENDANTS —RESPONDENTS 

Landlord and tenant—Hstoppel—Tenant allowed 
to erect permanent structure—Suit for ejectment— 
Tenant raising plea of equitable estoppel—Plea, 
when can succeed—Deputy Commissioner as Chairman 
of Municipality sanctioning such erection on land let 
out by Government—Government, if precluded from 
pleading that tenancy was not permanent—Relation- 
ship between landlord and tenant—Nature of—Non- 
agricultural land for building purposes—Court, if 
can assess fair and equitable rent—Suit for eject- 
ment—Notice—Land let out for building purposes— 
Rent enhanced from time to time—Lease not shown 
heritable—Tenancy, whether of permanent nature— 
Part of such holding transferred by lessee—Govern- 
ment landlord calling upon lessee to execute fresh 
lease at enhanced rate of rent—Failure of tenani to 
comply— Suit for ejectment--Notice to quit, to the 
transferee, before such suit—~ Necessity of, 

In order to raise the plea of equitable estoppel when 
a landlord allows the tenant to erect permanent 
buildings on land let out and then sues to eject 
the tenant, itis incumbent upon the lessee to show 
that the conduct of the owner, whether consisting 
in abstinence from interfering orin active inter- 
vention, was sufficient to justify the legal inference 
that they had by plain implication contracted that 
the right of tenancy under which the lessees origi- 
nally obtained possession of the land should be 
changed into a perpetual right of occupation. There 
can also be no estoppel by acquiescence unless the 
lessee shows thatin spending money, on the construc- 


tion of the house he was acting under an honest, ` 


though mistaken, belief that he had a permanent 
right in the lend and that the landlord knowing 
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thet he was acting under such belief, purposely 
abstained from interference with the view of claim- 
ing the building when erected: [p. 319, col. l; p. 
323, col. 1.j = 

But where the Deputy Commissioner as a Chair- 
man of the Municipality allows construction of per- 
manent buildings on land let out by Gov- 
ernment, and he, as a Sub-Judge, delivers possession 
of part of such land tothe auction-purchaser thereof 
in execution of a mortgage decree against the lessee, 
it is wrong to say that the Deputy Commissioner 
was acting @s an agent of the landlord «t. e, the 
Government) in both the capacities so as to raise 
equitable estoppel against Government and prevent 
it from raising the plea that the tenancy is not of 
a permanent nature, ina suit for ejectment brought wy 
by Government. Lala Bent Ram v. Kundan Lal 
(3., relied on. 

The relationship of landlord and tenant is in 
the first instance a matter of contract, and in a 
sait which does aot relate fo agricultural land, 
but to land let out for building purposes by assess- 
ing afair andequitable rent to be paid by the tenant, 
the Court purports to make a bargain between the 
parties—a jurisdiction which it does not possess 
Secretary of State v. Nistarint Annie Mitter (), 
followed, Afzal-ul-nissa v. Abdul Karim (12), refer- 
red to. [p. 317, col. 1.] 

The mere circumstance that the tenant and hig 
family have for a very long time been allowed to 
continue residing in the same place without any 
variation in the rate of rentis a circumstance which 
by itself isan insufficient foundation for holding 
that the tenant’s right was permanent in its origin 
Kamal Kumar Datta v. Nanda Lal (8), followed. ([p. 
221, col. 1.] 

A land was let out by Government to the pre- 
decessor-in-title of the defendants for building | 
purposes at a certain rate of rent which was enhanc- 
ed in 1894, settlement. Subsequently with the sanc- 
tion of the Government the lessee sold a part of 
the lind and the remaining part of the land was 
put to sale in execution of mortgage decree against 
the lessee and was purchased by certain persons. 
The Government in 1926, called upon the plot-hold- 
ers including the one in question to execute leases 
at enhanced rate of rent. On the failure of the 
holders of plot in dispute to execute the leases as 
called upon, the Government instituted a suit for . 
ejectment against the lessee and his transferee, It 
was proved that no due notice before the ejectment 
suit was served onthe transferees, though such 
notice was served on the lessee : 

Held, that the tenancy was not in the nature of a 
permanent tenancy, since the rent wag varied from 
time totime and it not having been shown that the 
landlord treated the land as heritable; 

Held, also that the tenancy was not governed by 
any provisions in Indian Law and that, therefore, by 
rule: of justice, equity and good conscience, it was 
one from year to year and that the transferees were 
entitled to proper notice to quit before the suit for 
ejectment was filed, and that as no such notice was 
served, they were not liable to be ejected. 


C. A..from the original decree of the Addi- 
tional Sub-Judge, Palamau, dated Septem- 
ber 24, 1932. 


The Goverament Pleader, for the Appel- 
amt. 

Messrs. D. P. Sinha, Rajkishore Prasad, 
Raghosaran Lal, Ishvarinandan Prasad and 
G. P. Shahi, forthe Respondents. - ` 
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Wort, J.—This isone of a number of 
appeals by the Secretary of State for India 
ion Council arising out of actions in eject- 
ment and relating to building plots in 
the Town of Daltonganj. There was an 
alternative claim in each case for seitle- 
ment of a fair rent. This alternative claim 
has been granted in each case. In this 
action the claim for ejecitment failed. The 
settlement of fair rent raises a question 
of jurisdiction and arises in these circum- 
stances. In this case, the claim for eject- 
ment failed and the Judge proceeded to 
settle a rent by way cf enhancement of 
the rent already being paid. In other 
cases the claim for ejectment succeeded 
and the Judge proceeded te fix a rent on 
payment of which the defendants could 
remain in possession. In those cases wher. 
the acticn for ejecitment succeeded, a fair 
rent was settled by the Court at the ins- 
tance of the plaintiff, as it was stated that 
there was no intention to eject the de- 
fendants, and although it was desired to 
have the decision of the Court on the 
merits of that question, on payment of 
a fair rent, the tenants would be allowed 
to remain in possessicn. There was no 
suggestion that the Court was exercising 
the jurisdiction to settle afair and equit- 
able rent or to enhance the rent under the 
Chota Nagpur Tenancy Act. Indeed, so 
far as enhancement was concerned, the 
Court proceeded to allow the plaintiffs 
claim for considerations which would not 
apply to the exercise of jurisdiction under 
that Act. Therefore, -in neither case could 
it be suggested .hat the Court was exer- 
cising asiatutory jurisdiction in that re- 
gard. ‘lhe relationship of landlord and 
tenant which existed is, in the first instance, 
a matler of contract, and by assessing rent 
to be paid by the tenant, tLe Court pur- 
ports to make a bargain between the 
Parties—a jurisdicticn which it dces not 
possess. It is rather difficult to imagine 
how the Judge th.ught thathe had juris- 
diction in this matter as tke question is an 
elementary one. If authcrity for tLe prc- 
position that no such jurisdiction exists 
were needed, it is to be iound in Secretary 
of State v. Nistarini Annie Mitter (1) 
where Sir Dawscn Miller appears 10 have 


stated : 

“As this was not a suit relating to the agricul- 
tural land governed by the Bengal Tenancy Act, 
the Couit had no power to impose upon the par- 
ties a bargain not of their own making.” 

That matter is clear. Lleave for eco- 
a9? 6 Pat 446; 1C Ind. Cas. £09; A I R1927 Pat. 
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sideration the question which arises in this 
connection in one other of the appeals 
which will be dealt with on the facts of 
that particular case. But 30 far as the 
question was one of making a bargain for 
the parties and not the interpretation of 
a contract or lease entered into by those 
parties, I hold that the claim for enhance- 
ment of rent or settlement of fair and 
equitable rent must failin everv case. I 
should have stated that part of this appeal 
relates to the enhancement of rent towards 
which the appeal is directed. The appel- 
lant contends that the rate of enhancement 
is nct sufficient, but this question for the 
reasons which I have stated does not arise. 
The land, the subject-matter of this disg- 
pute, isa part ofthe khas mahal. It formed 
part of a revenue-paying eslate which was 
purchased by Government in default of 
payment of revenue about 120 years ago. 
There is no doubt that during the course 
of years the Town of Daltonganj, which was 
in all probability in its origin a village, de- 
veloped into a town of some importance 
and became the headquarters of the Divi- 
sion. This and some other facts were prov- 
ed in the case for the purpose of establish- 
ing a matter with which we now have no 
concern, that is, the increasing value of 
the land. The land in dispute was let to 
one Badrinath for building purposes at a 
date of which there is no evidence. The 


-defendants contend it was about 60 or 70 


years ago; it measured °88 acre and was 
held at arent of 13 annas6 pies. In 1894, 
there commenced a settlement which was 
known as Mr. Sunder’s settlement which 
was completed in 1896. The tent was en- 
hanced underthat settlement to Rs. 3, Sub- 
sequently Badrinath sold ‘21 acre leaving 
in band ‘17, the area now in dispnte. Gov- 
ernment agreed to this transfer which was 
in 1908 and apporticned the rent for the 
balance at Re. 1-5-0. The land appears to 
have been the subject-matter of a mort- 
gage by Badrinath and in 1913 in execu- 
tion of a mortgage decree defendants Nos. 3 
to 5 purchased the land but were not re- 
cognized by the landlord. It was cone 
tended, therefore, that in any event they 
were trespassers and Hable to ejectment, 
That point, however, I will deal with in a 
moment. 

In 1926 there was a notification by 
Government calling upon the holders of 
building sitesin Daltonganj including the 
kolder ofthe plot in dispute, to execute 
leases at an increased rent. This the de- 
fendants failed to do, andin September 1928, 
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a notice calling upon the defendants to 
quit on March 31, 1929, was issued. The 
learned Judge in the Court below has 
held that the notice was served personally 
on defendant No.1 but was not served on 
defendant No. 4 nor was it served on de- 
fendants Nos. 3 to 5. Against this finding 
thereisno appeal. Defendants Nos. 3 to5 
after their purchase in 1913 proceeded 
either to demolish or alter the buildings 
then on theland and submitted plans for 
alteration to the Deputy Commissioner as 
Chairman of the District Board, which were 
sanctioned by him. The learned Judge 
in the Court below has held thatthe de- 
fendants had a permanent right in the land 
by reason of the fact that the defendants 
were allowed to build aud to erect per- 
manent structures to the knowledge of the 
landlord. He has held, however, that no 
occupancy rights existed in the defendants 
as the Chota Nagpur Tenancy Act did not 
apply. As regards the latter question, the 
facts are as follows : 

It is admitted by both parties that the 
land was let out for building purposes. 
It was not pleaded in the written state- 
ment that rights existed under the Chota 
Nagpur Tenancy Act andthe question 
appears to have been raised for the first 
time in the argument before the Judge in 
the Court below. The learned Judge has 
stated that it was not the contention of the 
parties that Badrinath was an agricultu- 
rist, nor is there any evidence to lead one 
to that conclusion. In those circumstances 
the Judge was undoubtedly right in com- 
ing to the conclusion that as the land was 
let out for building purposes, no occupancy 
rights in the defendants existed. This is 
supported by the decision to which I have 
already referred in Secretary of State v. 
Nistarint Annie Mitter (1). The Govern- 
ment Pleader advances the argument that 
the learned Judge was wrong in coming 
to the conclusion that the defendants’ 
tight was a permanent one. The learned 
Judge, relying upon the decision of the 
Oaleutta High Court in Mohoram Chaprasi 
v. Talamuddin Khan (2), has come to the 
conclusion that the right was a permanent one, 
lt appears thatthe Judge has based his 
conclusion on the presumption of a lost 
grant. By that I understand him to 
mean thatthe facts and circumstances of 
the case led tothe inference thatit was 
‘agreed by the landlord, when letting the 
land to Badrinath, that he should have a 
permanent lease. It is impossible to lay 

(2) 15 O L J 220; 13 Ind, Cas. 606; 160 W N 567. 
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down any definite rule from what facts 
such inference could be drawn but the 
case upon which the learned Judge relies 
does not support his - conclusion. In that 
case the facts that were established 
were first, the original tenant and his 
successor had been in occupation ofthe 
land for over 60 years ; secondly, that the 
rent had never been varied ; thirdly, that 
the tenancy had been treated. by the 
landlord as heritable ; and fourthly, that 
the land had been let out for residential 
purposes. Even assuming that those four 
facts were established, the inference would. 
not be irresisitible, but in the case before 
us two facts, namely, the second and the 
third, have not been made out. Rent, as 
we have seen i; this case, has been varied 
from time to time. It was enhanced 
during Mr. Sunder’s settlement, and ~he 
landlord in this case has treated it as 
liable to further enhancement by calling 
upon the defendants to execute leases at a 
higher rent. Had all the facts been 
established to which Mookerji, J. in that 
case referred, I do not agree that neses- 
sarily the inference of a permanent lease 
should be drawn, but in this case two at 
least of these four items are wanting as 
I have said. 

The defendants have relied very strongly 
on what they have described as equitable 
estoppel. The fact upon which they rely 
to establish this proposition is that the 
landlord, the Government, stood by and 
allowed the person in possession to erect 
permanent buildings, They rely also upon 
the fact that the Deputy .Commissioner, 
who was the Subordinate Judge, gave 
delivery of possession to defendants Nos. 
3 to 5-on execution of a mortgage decree. 
They also rely upon the fact that the 
Deputy Commissioner, in the capacity of 
Chairman of the Municipality, approved 
of the building plans of defendants Nos. 3 ` 
to 5. In my opinion we must rule out 
the last two facts. The Deputy Commis- 
sioner as Subordinate Judge was not acting 


‘as the agent for the landlord even sup- 


posing that his action would have otherwise 
estopped the landlord nor was the Deputy 
Commissioner acting as the agent of the 
landlord in his capacity asthe OCoairman 
of the Municipality. No assistance there- 
fore can be got from those two facts by 
the defendants. 

We are, therefore, left with the fact that 
the tenant was allowed to erect buildings 
on the land to the knowledge of the land- 
lord. I think the casein Lala Beni Ram 
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v. Kundun Lal (3) is conclusive of this 


matter. In that case the landlord let out 
to five tenants six bighasof land for the 


term of the current -settlement for the 


construction thereon of a saltpetre factory. 
There was an assignment by the landlords 
oftheir interests as also the interests of the 
tenants, and the tenants there relied upon 
the fact that after the completion of the salt- 
petre factory, for which the land was taken, 
the landlord saw that from time to fime 
the defendants and their ancestors were 
erecting houses and spending large sums 
‘of money thereon withont any objection or 
prohibition, which, it was alleged, induced 
the defendants and their ancestors to 
build. The Subordinate Judge in that case 
held that tbe saltpetre factory only went 
on for a few years and that since that 
date the land had been used for another 
purpose, namely, the building of shops, 
which the landlord did nothing to prohibit, 
ae he applied the rule which he stated 
thus: 

. “If a man permits another to build upon the 
land, and with the knowledge that the building 
is being erected, standa by and does not prevent 
the other from doing so, then, no doubt, equity 
comes in, and by the rules of equity, which in 


this respect are the same as the rules of law, he 
cannot eject that other person.” 

The decision of the Subordinaie Judge 
was confirmed by the Court of Appeal, the 
High Court. Lord Watson describes the 
statement of the principle upon which the 
Subordinate Judge relied, a principle to be 
found in Gopi v. Bisheshwar (4) as “loose 
and inadequate” and makes this obser- 
vation: 

“In order to raise the equitable estoppel which 
was enforced against the appellants by both the 
Appellate Courts below, it was incumbent upon 
the respondents to show that the conduct of the 
owner, whether consisting in abstinence from 
interfering or in active intervention, was sufficient 
to justify the legal inference that they had by 
plain implication contracted that the right of 
tenancy under which the lessees originally obtained 
possession of the land should be changed into a 
a perpetual right of occupation.” 

And Lord Watson held that: 

“Their Lordships have had no difficulty in coming 
to the conclusion that the respondents have failed 
to discharge themselves of that onus.” 


Not only in this case, as I have stated, 
is there an absence of the facts from 
which an inference of a permanent tenancy 
could be drawn, but there is equally an 
absence of evidence toestablish “by plain 
implication” that the landlord had .contrac- 
ted that the right of tenancy under which 
the lessees originally obtainéd possession 


(3) 21 A 496; 261 A £8; 7 Sar. 523 (P 0), 
(4) A W N 1885, 100, 
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should be changed into a perpetual right 
of cccupation. In my judgment, the de- 
fendants’ claim to a permanent tenancy 
fails. But there is another matter to be 
considered before this appeal can be dis- 
posed of. If the defendants’ rights were 
not permanent, what were they? In the 
first instance I have to note that the 
parties here contracted as landlord and 
tenant and it is not suggested that these 
lettings were by way of settlement of re- 
venue and Mr. Sinh. on behalf of Govern- 
ment admits that the lettings were govern: 
ed by the ordinary law of landlord and 
tenant. There was a suggestion on the 
part of the plaintiff that these lands were 
let ow for periods of fifteen and thirty 
years; but there is no evidence to establish 
the fact that that was the oral agreement 
between the parties. The case is not 
governed by the Chota Nagpur Tenancy 
Act as I have said, nor is it governed hy 
the Transfer of Property Act. The Orown 
Grants Act (XV of 1895) provides: 

“Nothing in the Transfer of Property Act, 1882, 
contained shall apply or be deemed ever to have 
applied to any grant or transfer of land or ef any 
interest therein heretofore made or hereafter to 
be made by or on behalf of Her Majesty the Queen- 
Empress, her heirs or successors or on behalf of 


the Secretary of State for India in Council to, or 
in favour of, any person whomsoever,” 


And it has been held in the decision to 
which I have already made two references 
that this Act applies to grants such as 
the one with which we are dealing. The 
matter, therefore, must be dealt with apart 
from the Transfer of Property Act. ‘The 
defendants’ predecessor went into posses- 
sion without any agreement as to the 
renewal of the tenancy as there is a com- 
plete absence of evidence as to any con- 
tract with regard to that particular. By 
Common Law, applied as the rule of jus- 
tice, equity and good conscience, in the 
absence of any provision in Indian Law in 
this regard, the tenants were tenants from 
year to year. We have noticed that the 
finding is that the notice was not served on 
defendant No. 2 and was not served on 
defendants Nos. 3 to5. Defendants Nos. 3 
to 5 were transferees, there being nothing 
in the law of India {o prevent the original 
grantee from assigning his interest in the 
land, and defendants Nos. 3 to 5 were 
therefore entitled to notice before eject- 
ment. The Judge in the Court below has 
noticed that the Government did not agree 
with the mutation of the defendants’ names 
after they had purchased and has held 
that such mutation was not obligatory in 
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this instance—a .decision regarding the 
correctness of which there can be no doubt. 
The original grantee being entitled to assign 
as I have held, it was necessary to establish 
that notice had been served on defendants 
Nos. 3 to 5 which the landlord in this 
ease has failed to do. In thcse circum- 
stances, although the defendants had nota 
permanent interest, the plaintiff is not entitl- 
ed to eject them. Whilst, therefore, setting 
aside the decision of the Subordinate Judge 
asto the enhancement of rent, I would dis- 
miss the plaintiff's appeal but without 
cosis. 

Dhavie, J— This appeal arises out of a 
suit for ejectment from a non-agricultural 
holding in Daltonganj in the Palamau 
Government khas mahal. The case of 
the plaintiff, who is the appellant before 
us, was that the land ‘was in the lease of 
defendants Nos. 1 and 2 for residential 
‘purposes without a registered instrument” 
and carried an annual rent of Re. 1-5-0 
payable by the official year ending March 
91. In 1924 the plaintiff had a survey 
made of the town and fixed certain new 
rates for building sites in view of -the 
growth of trade and rise in local values, 
A new lease with the relevant, rate was 
offered to defendants Nos. l and 2, the re- 
corded lessees of the plaintiff, and. also.to 
defendants Nos. 3 to 5 who had acquired 
the holding from defendants Nos. l and 2 
and were in occupation of it without the 
permission of the Deputy Commissioner. 
As none of the defendants accepted the 
offer, the Deputy Commissioner gave them 
notice to quit, and on their failure to com- 
ply, this suit was filed for their ejectment, 
with a prayer in the alternative that a rent 
of Rs. 10-3-0 per annum in accordance with 
the rate of Rs. 60 per acre fixed by the 
plaintiff in 1924 be, declared payable by 
defendants Nos. 3 to 5 “fora period of 30 
years or till the next Settlement’. ` Defen- 
dants Nos. 1 and 2 denied the plaintiff's 
case and said that defendants Nos. to 5 
had been unnecessarily impleaded, being 
trespassers; but they did not contest the 
suit. Defendants Nos. 3 to 5 pleaded a 
title to the holding in virtue of an auction- 
purchase by their father in execution of a 
decree against Badrinath, the grandfather 
of defendants Nos. land 2. They denied 
tne plaintifi's rigut lo raise the rent, and 
. said that the lease was permanent, herit- 
able and transferable, with a fixed rent. 
They also said that that plaintiff's claim to 
eject the defendants was “barred by the 
principle of estoppel, waiver and acquics- 
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cence,’ since he had stood by and raised, 
no objection to the construction of a sub- 
stantial house on the site by their father 
‘at considerable expense with the permission 
of the Deputy Commissioner as Chairman of | 
the Daltonganj Municipality. . 

The learned Subordinate Judge found . 
that in the circumstances of the‘ +case 
there was a presumption of permanency 
as regards the tenancy in favour of the. 
contesting defendants, and that the plain- 
tiff was also barred from claiming eject- 
ment bythe principle of equitable estop- 
pel. An issue had been framed asto ther 
validity and legality of the notice that the 
plaintiff claimed to have served on the 
defendants, and though defendants Nos. 3 
to 5, the contesting respondents before us, 
donot appear to have objected in their 
written statement that they had not been 
properly served with the notice, the 
learned Subordinate Judge found that no 
notice had been served upon them. -He 
also found that no notice had been served 
upon defendant No. 2. But he negatived the 
claim of these defendants to hold at a" 
fixed rent, without any -enhancement, and. 
found that a rent of Rs. 4-4-0 at the rate 
of Rs. 25 per acre, was fair and equitable: 
In the result he decreed the suit in part; 
disallowing the plaintiff's claim for eject- 
ment and fixing.the rent at Rs. 4-40a 
year. It may be noticed incidentally that 
he did not deal with chat part of the 
plaintifi’s prayer in which the Court was. 
asked to fix the. rent, not without .any 
term but ‘fora period cf 30 years or till 
the next settlement.” The plaintiff appeals 
and contends that this was not a case 
where a permanent tenancy could be pro- 
perly inferred, and that there was no equit- 
able estoppel to prevent the plaintiff from 
obtaining ejectment. 

In paras. 9 and 13 of their written 
statement, defendants Nos. 3 to 5 (the con- 
testing respondents) pleaded that the land 
in suit had beén -originally settled with 
their predecessor-in-title, Badrinath, over 
60 - years ago, as a permanent lessee, for 
building purposes, at a fixed rent of 
Re. 1-5-0 per annum. No evidence was, 
however, given to show when the original 
settlement with Badrinath was made. 
The earliest indication on record is afford- 
ed by Ex. 6, the khatian of Sunder's 
Survey and Settlement, 1834-95 to 1896-97, 
which shows that previously Badri- 
nath had houses on three plots with an 
area of 0°38 acre, ona rent of Re. 0-13-0, 
and that this rent was raised to Ks. 3 in 
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the proceedings of that settlement. Ex- 
hibit - 2, the jamabandi register, shows that 
Mr. Sunder’s Settlement was to run -for 
15° years:from October 1, 1896, and that 
during the “currency of this ‘settlement 
Badrinath sold-two of his plots,’ with an 
area of 0'21 acre, to one Dhanukdhari Lal 
who. was recognized by the khas mahal 
as a new tenant on an’ enhanced rent of 
Rs. 3-2-0, Badrinath continuing as a 
tenant in respect of-the balance of 0°17 
acre on’ a rent of Re. 1-5-0. It appears 
from the evidence of plaintiff's first wit- 
mess, -the mutation clerk of the khas 
mahal, that the transfer of 0°21 acre ‘to 
Dhanukdhari Lal was effected in 1908. 
The learned Subordinate Judge: has clear- 
ly misread Ex. 2 in taking it to mean 
that Badri’s rent was Rs. 3-2-0 for 0°38 acre. 
He hes arrived at his finding: of perma- 
nency of the tenaney of 0'17 acre on the 
authority of such cases as Abdul Hakim 
Khan v? Elahi Baksha Shah (5), Pramathea- 
nath Dasv-Champa Dasi (6) -and-Mohoram 
Chaprasiv. Telamuddin Khan (2). Out of 
these cases the one that is most in the 
respondents’ favour is Mohoram Chaprasi’s 
case (2‘;-where Mookerjee, J.a- held that 
a tenancy could be inferred to have been 
in its inception permanent, where- its 
origin was unknown, the origina) tenant 
and his successor had been in occupation 
for. over 60. years on a rent- which -was 
never varied, the tenancy was treated by 
the landlord as. heritable -and the land 
was let..out-.for residential purposes. This 
view, which was carried still further by 
the .same learned Judge in Shoroshi - v. 
Bhaglu Sah (7), was criticized in: Abdul 
Hakim’s case (5), and can hardly be accepted 
as. sound having regard to the observations 
of Rankin, ©. J. in Kamal Kumar v. Nand 
Lat (8): 
“The mere circumstance that the tenant and his 
family have for a very long time been allowed to 
Continue residing in the same place without any 
variation in the rate of rent is a circumstance 
which by itself is an ineufficient foundation for 
holding that the tenant's right was peimanent-in 
its origin.” a 
In the - present case, morevver, the 
original rent of Re. 0-13-65 for 0°38 acre 
was changed to Rs. 3 in Sunder's Settle- 
ment, andthe transfer of 0°21, acre to 
Dhanukdhari was only recognized by the 
(5) 52 O 43; 85 Ind. Cas. 103; A IR 1925 Cal. 309; 
BD OWN 138 í 


(6) 56 C275; 118 Ind. Cas. 353; A I R 1929 Cal. 473; 
Ind. Rul. (1929) Cal. 641. 
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plaintiff on an enhanced rent of Rs. 3-2-0 
instead of Rs. 1 11-0. That the propor- 
tionate rent for 017 acre out of the 
total of Rs. 3 fixed by Mr. Sunder for 
0'38 acre, has remained at Re. 1-5-0 
since that settlement until the revision of 
1924 plainly affords no reason whatsoever 
for presuming that the tenancy was per- 
manent*in character. For, that rent was 
fixed for aterm of 15 years, though the 
fresh settlement or revision of rents in 
the cdse of old tenants or their heirs 
happened to be delayed till 1924. In 
arriving at the presumption of perma- 
nency, the learned Subordinate Judge also 
refers to the fact that the house built by 
the father of the contesting defendants on 
the land in suit is of a substantial charac- 
ter: but it must not be overlooked that 
this house was built not by the registered 
tenant, Badrinath, but by an execution 
purchaser to whomas defendant No. 3 him- 
self states, recognition was refused by the 
landlord. Not having been buil “long 
before any controversy arises” the house 
can lead to no inference that the tenancy 
was permanent. As to the non-recogni- 
tion by the landlord, the learned Subordi- 
nate Judge cites Naba Kumari Debiv. 
Behari Lal Sen (9), as an authority for 
the’ proposition that the non-recognition 
does not affect the rights of the respon- 
dents in-any way. That may be, but the 
ruling in Naba Kumar's case (9), again, 
has no application to the facts of this 
case, for it is not pretended that there 
are here (as there’ were in that case) 
any receipts for. rentin which the respon- 
dents are shown asthe occupiers paying 
the rent of the holding on their own 
account. Rent was obviously paid since 
the execution sale in`the name of the 
recorded tenant, and recognition by the 
landlord as one of the considerations.lead- 
ing toan inference of. permanency or equi- 
table estoppel is wholly wanting. 

The tenancy of 017 acre on a rent of 
Re. 1-5-0 is, strictly speaking, only estab- 
lished from 1908, but it has been urged 
by the learned Advocate for the respou- 
dents: that the arrangements of 1908 
should not be regarded us creating a new 
tenancy since Badrinath had been nolding 
this plot of 0'17 acre from before. Hven 
if this be-conceded, the tenancy of 0:17 
acre on a rent of Re. 1-5-0 per annum 
would: only go back to -Sunder’s Settle- 


* (9) 34.0 902; 60 L J122; 11 O W N 865; 34 I A 160; 
4A L J 570; 9 Bom. LR 816; 17M L33972 MY, 
T 433 (P O) ` pa 
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ment, and we know not only that before 
this Settlement the rent was much less 
but also that the rent fixed by Mr. Sunder 
was only intended to remain in force for 
15 years (see Ex. 2and para. 351 of Sun- 
ders Final Report). The learned Advcacate 
has laid stress on the recognition of 
Dhanukdhari, who purchasad 0°21 acre 
from Badrinath, by the landlord; but as 
I have already pointed out, this recogni- 
tion was accompanied by an enhancement 
of the rent from Re. 1-11:0 to Rs. 3 2-0. 
Mr. Sunder’s Settlement fixing a new rent 
of Rs. 3 for the whole holding for 15 years 
goes far by itself to negative the claim of 
2 permanent tenancy. Even if it were 
possible to regard it as a solitary instance 
of unwilling submission by a permanent 
tenant entitled to hold on a fixed rent (as 
suggested by the learned Advocate) the 
enhancement on the transfer of Dhanuk- 
dhari gces further to negative a perma- 
ment tenancy as an inference from a 
transfer as of right among other consi- 
derations. The learned Advocate has also 
referred to the house built by Badrinath, 
a kutcha two-storied khapra house (as 
P. W. No. 1 describes it)—which was re-con- 
structed by the execution purchaser. This 
house is not referred to by the Subordi- 
nate Judge, nor did the respondents rely 
cn it in their written statement as they 
did in para. 15 on their father’s house. 
Badri's house can be of but little assistance 
to the respondents in showing that his 
tenancy with its unknown-origin was perma- 
nent. For as Rankin, C. J. said in Kamal 
Kumarv’s case (8): 

“The fact that a tenancy was for residential pur- 
poses in no way involves of itself that the 
tenant's right to the land was to be permanent 


as the land could be used for kutcha structures to 
be erected by the tenant,” 


not structures such 
“as the tenant could pot without imprudence raise 
upon the land in the absence ofa permanent right 


nor such as give notice to the landlord that the 
tenant claims a permanent right,” 


It was also suggested on behalf of the 
respondents that an inference arises 
against the plaintiffs case of a tenancy 
from year to year from the fact that their 
house was constructed or re constructed 
with the permission of the Deputy Com- 
missioner, But this permission was only 
obtained under the Municipal Act, and it 

‚obvious that as Chairman of the Dalton- 
ganj Municipality, the Deputy Commis- 
sioner could not have refused permission 
merely because it was within his know 
ledge as an agent of the landlord that the 
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land was not held on a permanent ten- 
ancy. Still less does it admit (assist ?) the 
respondents that their father had obtained 
delivery of possession from the Court of 
the Deputy C.mmussioner Sub-Judge. Fhe.. 
leained Advccate for the respondents also — 
relied on the circumstance that in Sunder’s 
khattan Badrinath was shown as “dakhil 
kar (occupancy)”. The khatian, however, ` 
does not carry any specitic presumption 
of correctness such as attaches to Kecord 
of Rights under tLe Bengal or the Chota 
Nagpur Tenancy Act, and the entry re- 
garding Badrinath’s status is inconsistent“ 
with the respondents case that the land 
had been originally settled with Badri- 
nath for building purposes. An occupancy 
right in Chota Nagpur is given by law 
to certain tenants of agricultural land 
and. entitles them to cultivate the land 
or to occupy it in proper ways, without 
any limit of time, subject to the pay- 


ment of arent which is liable to enhance- 


ment from time to time on certain specified 
grounds but not by contract. Such a 
right can oniy arise in agricultura], land, 
and it is nobody’s case that Badrinath 
was ever a ratyat of the land in suitin 
vhe sense in which suits for the eject- 
ment of razyats or tenants of agricultural 
land have continued from 1859 onwards 
to be. excepted from cognizance of the 
Civil Courts in the Chota Nagpur Division. 
Mr. Sunder’s classification of tenants pur- 
ported to be in accordance with the prin- 
ciples of the Bengal Tenancy Act, although 
this Act had no application to Chota 
Nagpur (see para. 9 of the. Government 
Resolution on and published with Sunders 
Final Report). Jt1is not distinguished be- 
tween agricultural and non-agricultural 
holdings, as we see from the last page of 
his appendix 1 (‘lappa Kote). His des- 
cription of Badrinath as dakhilkar or 
occupancy ratyat was plainly erroneous on 
the common case of tne parties before us, 
and it is not altogether without signitic- 
ance that the respondents did not raise 
any issue below regarding the jurisdiction 
of the Civili Court to try a suit for the 
ejectment of the heirs or successors of 
the so-called dakhilkar. Every considera- 
tion on which the learned Judge below 
raised the presumption ot permanency thus 
fails on an examination of the facts of 
this case. 

It is not clear what the learned Sub- 
ordinate Judge had in mind when he held 
that the suit was barred by the principle 
of equitable estoppel. The learned Advo3 


a 
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cate for the respondents has suggested 
that estoppel arises because the defend- 
ants’ house was constructed atleast with 
the knowledge of the: plaintiff. But that 
‘knowledge, such as it was, does not estop 
the plaintiff from denying that these de- 
fendants had any permanent right to the 
Jand; in asking for ejectment he is not 
relying on any facts which were unknown 
to the defendants and of which it was 
his duty toinform them. It is not the de- 
fendants’ case that they -were not aware 
oe actual rights but were misled by 
‘ally representation made by the plaintiff; 
nor was the plaintiff under any obligation 
in these circumstances to warn them of 
their precarious right. If they built, they 
did sv at their own risk notwitnstanding 
the knowledge of the Deputy Commissioner 


that they (or rather their father) intended - 


to build. There cvuld be no estoppel 
by acquiescence unless these defendants 
showed that in spending money on the 
reconstruction of the house their father 
was acting under an honest, though mis- 
taken belief that he nad a permanent right 
In the land and that the landlord know- 
ing that he was acting under such belief, 
purposely abstained from interference witli 
the view of claiming the building waen 
erected. But this was not even alleged 
by them. It is therefore impossible to 
Say that the conduct of the plaintiff as 
landlord in abstaining from interfering 
with the reconstruction of the house jus- 
tities the legal inference that he nad, by 
plain implication, contracted that the right 
of tenancy’ under which Badrinatn had 
‘originally obtained possession of the land 
Should be changed into & permanent right. 
We have thus neither toe estoppel by 
representation that was found in A. H. 
Forbes v. L, E, Ralli (10) nor the estoppel 
by acquiescence referred to in Hamsden'v. 
Dyson (11) from which an implied contract 
oof permanency could be inferred: see 
Lala Beni kam v. Kundan Lal (3). In 
my opinion the learned Subordinate Judge 
was In-elror not only (as I have already 
shown) in drawing an inference or mak- 
ang a presumption of permanency of the 
Kenancy but also in nolding that there 
was any equitable estoppel. - . 

In spite of his findings on these two 


points, the learned Subordinate Judge 
(10) 4 Pat. 707; 87 Ind, Uas. 3i8; A IR 1925 P U 

146;-d21 A Lid; 23 a Ld o4e6 PL Tas 27 

Bom, L B 48;41 0 Ld 543; LR 6 A PC ily; (1995) 

AW N 453; 300 WN ay; 20 WN ol4 WO). 

an (1866) 1 H L 129; 12 vUr. N 3) 506; li W B 
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proceeded to assess a fair and equitable 
rent for the holding, apparently uader the 
impression that r. 23 (8) of the Govern- 
ment Estates Manual, which speaks of 
regular civil suits for ejectment with an 
alternative prayer for enhancement, gave 
the Court jurisdiction to assess rent in 
such cases. But as was pointed out in 
Secretary of State v. Nistarint Annie Mitter 
(1) the Court has no power to impose 
upon ‘the parties a bargain not of their 
own. making in a suit which does not 
relate to agricultural land governed by the 
(Bengal or) Chota Nagpur Tenancy Act: 
“Once it is settled thet tne original bargain was 
for a permanent tenancy at a fixed rent, all ques- 
tion of enhancement is necessarily gone unless. 
such proceeding is authorized by statute” 
as was said by Lord Dunedin in Afzal- 
unnissa V. Abdul Karim (12). Asa matter 
of fact the Government Pleader at first 
complained of the assessment made by 
the lower Court as arbitrarily low, but 
he finally conceded that the Court had no 
jurisdiction to make a bargain for the 
parties at all, nor was the contrary urged 
by the learned Advocate for the respond- 
ents in view of waat was said in the case 
in Secretary of State v. Nistarint Annie 
Mitter (1). Though the appellant is right 
in his contention that the lower Oourt 
erroneously held the tenancy to be perma- 
nent, he is still not entitled to ejectment 
in this suit. It is a tenancy from year 
to year that we are dealing with in this 
case, and the landlord can oniy termi: 
nate such a tenancy by serving a proper 
notice to ‘quit. The Subordinate Judge 
has shown that no notice was served 
upon defendant No. 2, one of the recogniz- 
ed tenants, but that a notice had been 
left with his minor brother, defendant No. 1, 
nor upon defendants Nos. 3 to 9, as to 
whom the case made in the plaint was 
that these defendants were not entitled to 
any notice. because they were not record- 
ed as lessees of the holding but that notice 
had been ‘served on them to avoid legal 
objections. ‘I'he Subordinate Judge's finds 
ing regarding non-service has not been 
assailed, and the mere circumstance that 
these defendants are not recorded as lessees 
is of little assistance to the landlord. For, 
if the tenancy be transferable, non-recogni- 
tion by the landlord would not affect the 


(12) 47 O1; 50 Ind. Oas. 749; AIR 18919P 0 11; 
46 L Al3.; 17 Au J608; 35M LJ 580; 76 PWR 
1915, LU P LRO) 47; 26MLT 5381 P R 
1919; 23 C W N 966; (1919M W N 494; 300L J 
152; 21 Bom. LR 891; 65 P L R 1919; 11L W17; 
13 Bur. LTi (PQ), 
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rights of the transferees; and if it be 
assumed that the tenancy was non-trans= 
ferable, the contesting defendants have been 
in possession of the holding to the exclu- 
sion of ihe recorded tenants, from 1913 
onwards, and as they have done so tothe 
knowledge of the plaintiff, the claim to 
eject them without -notice on the footing 
that they are trespassers could presumably 
be met by adverse possession of a tenancy 
interest for uver 12 years. This aspect of 
the matter was, however, not gone into 
below, doubtless because the holding was 
non-agricultural; and nothing has been 
said before us to suggest that even in 
1913 such holdings were non-transferable. 

It follows that though the appellant has 
succeeded in his contention as regards the 
nature of the tenancy, none of the three 
prayers made in the plaint can be allowed. 
The appeal, therefore, fails except in the 
matter of the assessment made by the 
lower Court which is without jurisdiction 
and must be set aside. The suit should 
now stand dismissed. In the circumstances 
l1 would make no crder about costs, the 
course properly adopted by the lower Oourt. 

D. Order accordingly. 
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U. P. Municipalities Act (II of 1916), 3. 116— 
“ Shall vest in and belong to the Board,” meaning 
of —Municipality, whether can sanction erection of 
protico on border of public street without permission 
of original owner of the soil. 

It would be putting too narrow a meaning upon the 
words “shall vest in and belong to the board `“ in 
s. 116, U. P. Municipalities Act (II of 1916), if it 
were to be held that the Municipal Board was not 
competent of itself in the due couse and exercise of 
its powers to authorise an erection of a portico 
upon the margin (foot path) of a street which had 
become a public street wiihin s. 2 (19) of the Act. 
To thatextent the Municipal Board has property in 
the street; it is part ofthe purpose of s, il6 that 
the Board should not lack the ownership necessary 
to support an effective control of such matteis, and 
that the general property of the original landowner 
in the solum ofthe stieet should be modified and 
abridged in that behalf. The original ownerot the 
soil ot the street cannot maintain trespass for such 
an erection on the ground that the Municipal 
Board sanctioned it without his permission and he 
cannot otherwise complain of it as an infringement of 
his rights as owner. Finchley Electric Light Gom- 
pany v. Finchley Urban Council (2); relied on, 
Municipal Council of Sydney v. Young (1), referred to. 
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Appeal against a decree of the Allahabadi 
High Court, dated December 21, 1933 andi 
reported as 145 Ind. Cas 190. 

Messrs. A.M. Dunne, K. C. and J. M 
Parikh, for the Appellant. 
Mr. J. D. Godfrey, 

dents. 

Sir George Rankin.—This appeal i: 
brought by the plaintiff His Highness the 
Maharaja of Jaipur against a decree datec 
December 21, 1983, of the High Court am 
Allahabad whereby his suit was dismissec 
with costs. The suit was brought r 
December 2, 1930, in the Court of the 
Munsif at Allahabad against the Municipa. 
Board of Allahabad (defendant No.1) anc 
four persons (defendants Nos. 2 to 5) whe 
own and occupy a shop situated neart 
and the roac 
leading: from the Collector's cutchery t 
Qvlonelganj within the Municipality œ: 
Allahabad. The appellant is the ownewm 
of revenue-free lund measuring 0°35 acre: 
in Mohalla Katra Jai Singh Sewai, anc 
the shop in question, as also the stree: 
in front thereof, are within tLe limits o: 
the appellant's land. His complaint is thas 
defendants Ncs. 2 to 5 have, with the 
sanction of the Municipal Board, bu» 
without permission from him, erected : 
portico along the front of their premise: 
and upon the margin or footpath (patri, 
of the street. The roof of the portico is: 
masonry structure supported by iror 
pillars which rest on tne street and the 
floor of portico is raised (by stone slabs o 
concrete) about one foot above the leve 
of the street. The top of the portico} 
at the same level as the floor of the secont 
storey of the shop building, i. e.s the 
portico is only one storey high. The 
appellant by his suit claimed a mandatory 
injunction for the demolition of the portice 
together with damages and other’ relies 
The Munsif (June 19, 1931) dismissed th» 
suit, but on the first appeal the Subord 
nate Judge, though he refused to aware 
damages, granted the claims “for injunction 
and demolition” (November 14, 1932). 

The appellant, before the Board as 1» 
Courts in India, has contended that in hb 
character as proprietor of the land ove 
which the street runs he is entitled t 
object to the erecticn of the portico. No 
asa member of the public complaining o 
tLe portico as an obstruction to traffic, œ 
as the owner of a house or land adjacem 
complaining of it asa nuisance, but as th 
owner of the soil upon which defendant 
Nos. 2 to 5 have built a structure witho 
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is permission, he claims to be entitled to 
object to it. That the solum of the street 
was originally vested in him is plain, and 
the authorities have even recognised a right 
in him to levy atax on itinerant traders 
who squat on the footpath in this locality 
at certain times. But it is equally clear that 
his rights as proprietor have been modified, 
not merely by the circumstance that he 
has or must be deemed to have dedicated 
the land as a highway, but also by the 
fact that it has become a publie street 

thin the meaning of s. 2, cl. 19 of 
the United Provinces Municipalities Act 
(II of 1916). Sections 116, 209 and 210 
of this Act are of importance for the deci- 
sion of this appeal :— 

“116. Subject to any special reservation made 
by the Local Government, all property of the 
nature hereinafter in this section specified and 
situated within the Municipality shall vest in 
and belong to the board, and, shall,~ with all 
other property which may become vested in the 
board, be under its direction, management and 
control, that is to say i 







w * 


-“(g) all public streets and the pavements, stones, 
and other materials thereof, and also all trees, 
erections, materials, implements and things existing 
on or appertaining to such streets. 

x% * “ * 
- *909.—(1} Subject to any rules made by the 
Local Government prescribing the conditions for 
the sanction by a board of projections over streets 
or drains, a board may give written permission 
where provision is made by a bye-law for the 
giving.of such permission— 

“(a) to the owners or occupiers of buildings in 
or on streets to erect or re-erect open verandahs, 
balconies, or rooms, to project over the street 
from any upper storey thereof, at such height 


from the surface of the street, and to such an 
extent beyond the line of the plinth or basement 
wall as are prescribed in such  bye-laws, 


and 

*(b) to the owner or occupier of any building or 
land to erect or re-erect any projection or structure 
| so as to overhang, project into, or encroach on or 
over a drain in a street to such an extent, and 
in accordance with such conditions, as are in like 
manner prescribed. 

“(2) In giying permission under cl. (a) of sub- 
s. (1), a board may prescribe the extent to which 
and the conditions under which, any roofs, eaves, 
weather-boards, shop boards and the like may be 
allowed to project over such streets. 

“210. Any person erecting or re-erecting any 
such projection or structure as is referred to in 
s. 209 without the permission thereby required or 
in contravention of any permission given there- 
under shall be liable on conviction to a fine which 
may extend to two hundred and fifty rupees.” 

The contention of the appellant is that 
the efiect of s, 116 is to give to the 
Municipal Board—notthe full title tothe 
solum of tke street—but only a special: 
property therein sufficient to enable the 
board to control it as a street; that this 


right is not inconsistent with and does 


MAHARAJA OF JAIPUR V, ARJUN LAL (P. 0.) 


i] 


. yond tke surface of the street, and 


329 


not oust the right of the appellant as the 
owner of the land to object to the erection 
of a building thereon without his permission. 
The respondents on the other hand contend 
that the section is intended to make the 
Municipal Board owners of the surface of 
the street and of so much above and below 
as ls necessary for the discharge of their 
duties and the exercise of. their powers 
under the Act. Both sides appeal to the 
decisions of the Courts in England upon 
the effect cf similar language in Acts of 
Parliament—in particular, s. 149 of the 
Public Health Act, 1875 (XXXVII & 
XX XIX Vie. c. 55). In Municipal Council 
of Sydney v. Young (1), Lord Morris 
delivered the judgment of the Board upon 
a' case arising undera provision that “all 
Public ways in the city of Sydney now 
or hereafter formed shall be vested in the 
Council,” ete., ete. It was held that upon 
a portion of the street being taken over 
and converted into a Tramway, the Council 
ae no claim for compensation Lord Morris 
paid :—~ 

“Now it has been settled by repeated authorities 
.... eathat the vesting of a street or public way 
vests no property in the Municipal authority be- 
such portion 
as may be ahbsolately necessarily incidental to the 


repiiriag and proper management of the street, 
but that it does not vest the soil or the land in 


them as the owners If that be so, the only 
claim that they could make would be for the 
surface of the street as being merely property 


vested in them qua street, and not as general 
property.” 

. This passage puts forcibly the restricted 
sense to be attributed to the word “vesi” 
in enactments such ass. 116 of the United 
Provinces Act now in question. Itis egual- 
ly true, on the other hand, as Collins, M. R., 
stated in Finchley Electric Light Company 
y. Finchley Urban Council (2) :— 

“Tt has been decided by a long series of cases 
that the word ‘vest’ means that the local 
authority do actually become the owners of the 
street to this extent: they become the owners 
of so much of the air above and of the soil 
below as is necessary to the ordinary user of the 
street as a street and of no more,” 

In the present case the dispute is not 
with reference to something sufficiently 
below or abovethe surface of the street 
to be beyond the range of its ordinary 
user as a street. The erection complained 
of undoubtedly required sanction from the 
Municipal Board under el. (b) of sub- 
sec. (1) of s. 209 ifcnly by reason that it 


encroached on or over a drain. Apart 
(1) (1898) A © 457 atp. 459; 67 L JP O40, 721. T 
365; 46 W R561 
(2) (1903) 1 Ch 437 at p. 440; 72 LJ Ch. 27; 84 
LT 215; 51 W R 375; 675 PQ7,1 LGR 244, 
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from any right of the appellant to com- 
plain of it an obstruction or nuisance, 
or to complain that sanction was not duly 
granted, their Lordships have upon a 
full consideration of the Act to see 
whether it intends that structures affecting 
the surface and the space immediately 
above the surface are to be erected only 
by permission of the proprietor of the 
solum of the street as well as by leave 
of the Municipal Board. Their Lordships 
think not. They consider that it would 
put too narrow @ meaning upon the words 
“shall vest in ard belong to the Board” 
if it were to be held that the Municipal 
Board was not competent of itself .in the 
due course and exercise of its powers to 
authorise such an erection asis here com- 
plained of. To that extent the Municipal 
Board has property in the street: it is 
part of the purpose of s. 116 that the 
Beard skould not Jack tke ownership 
necesss1y to support an effeclive control of 
such matters, and that the general prop- 
erty of tre original landowner in the solum 
of the street should be modified and 
abridged in that behalf. Withoutin any way 
holding that s. 116 operates to convey title 
in the full and proper sense [cf. the obser- 
vations of Romer, L. J. in the Finchley 
case (2) (supra at p. 443-4*)], their Lordships 
think it at Jeast certain that the original 
owner of the soil cannot maintain trespass 
for an erecticn of the character now in 
question, and they do not think that he 
can otherwise complain ofitas an infringe- 
ment of i!s 1ights as owner. 

They express no opinion upon the ques- 
tion whether a permanent structure with 
pillars resting upon the highway isor is not 
an obstruction or js an inappreciable obstruc- 
ticn to the highway cr is such as could be 
ecmplained of by the Advocate-General or by 
others with Lis consent (s. 91, Civil Procedure 
Code) on behalf of the public, or 
by a member of the public showing 
damage special to himself. No such case 
is raised by the appellant before the Board 
and their Lordsbips are not to be under- 
stood to countenance any suggestion that 
the vesting in the Municipal authority of 
a street and the control over it can enable 
the authority by licensing other persons 
to interfere with the street, to protect 
those persons from the consequences of 
any nuisance to the public or danger 
to individuales which may be caused by such 
interference. 


— 
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They will humbly advise His Majesty 
that this appeal should be dismissed with 


` costs. 


D. Appeal dismissed. 

Solicitors for the Appellant.—Messrs. 
Hy. S. L. Polak & Co. 

Solicitors for the Respondents.—Messrs. 
Douglas Grant & Dold. 
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Partnership—Dissolution and accounts—Suit for 
—Defendants pleading set-off against counter- 
claim against firm—They must establish validity of 
claims— Practice—Evidence—Party not grven oppor- 
tunity to produce evidence in lower Courts on 
essential issues—Case remanded—Privy Council— 
Remand. l 

Where in a suit by one of the partners against 
others, for accounts and dissolution of partnership, 
the defendants rely on certain set-offs against 
cross-claims made against the firm they must estab- 
lish the validity of the claims against the firm 
so as to show the propriety of their action in com- 
promising in respect of them. : 

Held, that while it was true that upon certain 
heads of dispute, the appellants, before the Subor- 
dinate Judge and the High Oourt, contested the 
questions of fact on the basis that the books of the 
firm and any other material already in evidence 
afforded sufficient proof of their claim, their Lord- 
ships failed to find that the course adopted by 
the Subordinate Judge had provided the appel-, 
lants with any proper opportunity to vouch by 
sufficient evidence the entries now in contest. It 
was not reasonable that the dispute should be 
decided without giving to the appellants a full 
opportunity of supporting the entries made by 
them in the firm’s account books by independent 
evidence of payment. Though the appellants were 
seriously in fault for having attempted to succeed 
upon these points without producing independent 
evidence, their Lordships thought it necessary (on 
terms as to costs) to allow the appeal in respect of 
these matters and tosend them to the High Court 
in order that thea High Court may frame issues and 
refer the issues to the Court of the Subordinate 
Judge for evidence and findings. Their Lordships 
did not consider that these matters could properly 
be dealt with by admitting as further evidence 
before them. 


Messrs. A. M. Dunne, K. C., C. Sidney 
Smith and’ J. Clark, for the Appellants. 

Mr. W. Wallach, for the Respondents. 

Sir George Rankin.—This appeal con- 
cerns five matters of dispute arising out of 
a partnersbip account. The partnership 
in question was known as Lalta Prasad 
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Tota Ram and carried on business in the 


purchase of wool and cotton yarn in‘ 


Bareilly, the appellants, who are brothers, 
‘having a Half share and one Tota Ram 
the other half. Tota Ram died on May 26, 
1920, and under his will his half share 
in the business was given to the respon- 
dents. The appellants’ suit was brought 
on December 18, 1925, in the Court of 
the Subordinate Judge at Bareilly for 
dissolution of the partnership and an 
account. In due course, on November 15, 
926, the Subordinate Judge by his decree 
declared that the partnership was dissolved 
on October 17, 1925, and that the last 
account between the parties had been 
taken in May 1920. He directed accounts 
to be taken for the period from May 1, 
1920, to October 17, 1925. The taking of 
the account under this decree did not at 
first proceed very successfully. A Oom- 
missiover having died after appointment, 
anda Vakil for the plaintiff anda Vakil 
for the defendant having been appointed 
joint Oommissioners without much result, 
the learned Subordinate Judge in Angust, 
1927, framed a large number of issues. 
The appellants had throughout the period 
in question been managing the partnership 
affairs and were the accounting parties. 
The respondents were challenging the 
reliability of the partnership books, and 
in the judgment of November 15, 1926, by 
which the account was directed, it was 
stated that the godown bahi or the 
stock bookis the only book on which both 
Parties have confidence and this shall form 
the basis of calculation of the accounts 
between the parties. As regards other 
account-books the parties will be allowed 
to produce their evidence as to whether they 
are genuine or not. 


In August 1927, some witnesses were 
examined but this was not done by way 
of vouching in detail the entries in the 
partuership books. On August 23, 1927, 
the order-sheet has the following entry:— 
“As prayed for by the defendants in their 
application the plaintiffs do confine their 
evidence to issue No. 4—(A) dnd (B).” 
Ultimately on September 7, 1927, the Sub- 
ordinate Judge appointed a Mr. Lekhraj as 
Commissioner, and the Commissioner on 
September 15, sought from the learned 
udge a direction whether he was to take 
further evidence in the case oral or docu- 
mentary: the learned” Subordinate Judge 
whereupon ordered as follows:— 

“The case was ready for judgment when it struck 
me that in order to understand the points of 
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dispute the bahi-khatas shall have to be scrutinised 
and I appointed Babu Lekhraj such a Commissioner. 


There is no occasion for hearing any further 
evidence, documentary or oral. The Commissioner 


> 


must make up accounts on the evidence in the 
record." ; 

— The Commissioner having madeé his report 
on December 14,1927, the learned Sub- 
ordinate Judge disposed of the case by his 
judgment dated March 30, 1928. Both 
parties appealed to the High Court at 
Allahabad whose decree is dated October 24, 
1932. 

This being in outline the history of the 
litigation, the five matters still in dispute 
may now be examined. 

The first dispute arises out of the fact 
that a number of bales are entered in 
the godown book or stock book but are not 
accounted for in the ordinary books of 
account of the firm, there being no entries 
to show when they were bought or how much 
money was paid outto buy them or when 
they were sold or how much money was 
received by the firm as sale proceeds 
thereon. The Oommissioner found that 
945 bales and 290 bundles had been pur- 
chased and disposed of without entry in 
the ordinary books of account; he found, 
however, that of these 195 bales were not 
a transaction by the firm but a private 
transaction of the appellants and that they 
appeared to have been gold ata loss. As 
regards 42 bales, the appellants’ contention 
was that they related to transactions prior 
to May 1920, when the accounting period 
began. The Subordinate Judge held that 
only 196 bales fell within the accounting 
period but he held that these bales were 
dealt in on the firm’s account and he was 
not satisied with the Commissioner's find- 
ing that the bales had been sold at a 
loss. Upon the view that ab one time the 
firm was making a profit of as much as 
Rs. 3 per bundle, and in the absence of 
‘proper materials produced by the appsl- 
lants to show what in fact the bales had 
realised, he decided to charge the appel- 
lants at the rate of Re. 1 per bundle. Th? 
High Court agreed with the learned Sub- 
ordinate Judge in this; and further held, 
as their Lordships think rightly, that the 
entire quantity of 245 bales and 290 
bundles must come into the account and 
should be charged against the appellants 
at the same rate., On this questioa their 
Lordships are of opinion that the present 
appeal fails altogether. 


The next three matters in dispute fall, 


j ‘r Lordships’ opinion, to be dealt 
in their Lordships Perea 


with on a common principle. 


a 
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these three questions relates to two sums 
of Rs. 3,607 and Rs. 785, due to the firm 
which . have. heen set-off against cross- 
claims made against the firm. The names 
of the parties concerned are Bidhi Chand- 
Indar Chand of Agra and Shib Das-Dewan 
Chand of Lahore. The only question of 
importance upon. each of these matters is 
the ‘question whether the counter-claim 
against the firm was well founded. If so, 
it does not appear that any question of the 
appellants’ authority to compromise can 
usefully be raised by the respondents. 
The appellants have, however, produced 
no real evidence as to either of these 
cross-claims; they must establish the 
validity of the claims against the firm so 
as toshow the propriety of their action in 
compromising in respect of them. 

The second of the three matters is a sum 
of Rs. 19,000 which the appellants claim 
to have paid on behalf of the firm to Moti 
Lal-Ram Chandar. The Commissioner and 
the Subordinate Judge were satisfied: that 
the appellants had made this payment; the 
High Court was not. Apart from the 
entries made by the appellants in the 
firm’s books -to that effect, the only evi- 
dence thereof was a transliteration of the 
firm’s account (for one year) in the books 
of Moti Lal-Ram Chandar which translitera- 
tion had been produced by the appellants 
hefore the Subordinate Judge. This 
account, however, does not show the transac- 
tion alleged and the appellants now 
explain that they have produced a copy 
of the accounts for the wrong year; the 
High Court think that this account dis- 
proves the payment alleged. In any view 
their Lordships are not prepared to accept 
the entries made by the appellants in the 
books of the firm as sufficient proof that 
they had out oftheir own money, made this 
advance on the firm's account. 

The last ofthe three items in this group 
is a sum of Rs. 16,350 alleged by the 
appellants to have been advanced on 
behalf of the firm and paid to Moti Lal- 
Biskeshar Lal in discharge of a debt due 
from the firm. The Commissioner and the 
Subordinate Judge had accepted the 
entries in the partnership books; there 
was no other evidence in support of the 
claim. The High Oourt rightly thought that 
this was insufficient proof. 

While it is true that upon these three 
heads of dispute, the appellants before the: 
Subordinate Judge and the High Court, 
contested the questions of fact on the basis 
that the books of the firm and any other 
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material already. in evidence afforded 
sufficient proof of their claim, their Lord- 
ships fail to find that the course adopted 

by the learnéd Subordinate Judge had 
provided the appellants with any proper 
opportunity to vouch by sufficient evidence 
the entries now in contest. Such evidence 
as had been taken by the Subordinate, 
Judge prior to the appointment of Mr. 
Lekhraj in September 1927, as Gommissioner 
was not directed to any of these three 
items, and ‘after the learned Judge refused 
to authorise Mr. Lekhraj] to take any’ 
further evidence, the appellants had no 
further opportunity by independent evi- 
dence to make good their case. Itis true 
that upon two at least of these three matters _ 
the defendants in August, 1927, had given’ 

particulars of objection and had applied 
that the appellants should give a written 
statement of their case in respect of them. 

The appellants’ reply of August 17, 1927, 
bad shown that they were unable to give- 
particulars as to how the Rs. 19,000 had 
been sent to Moti Lal of Agra and that the 
sum-of Rs. 16,350 was said to have’ been 
advanced in connection with a transaction 
in sugar and may have been sent either in . 
currency notes or hundis. On these transac- © 
tions the books cannot be regarded as above 
suspicion, but it does not appear to their 
Lordships reasonable that tke dispute 
should be decided without giving to the 
appellants a full opportunity of supporting 
the entries made by them in the firm's 
account books by independent evidence of 
payment. Though the appellants are 
seriously in fault for having attempted to 
succeed upon these points without produc- 
ing independent evidence, their Lcrdships 
think it mecessary (on terms as to costs) to 
allow the appeal in respect cf all three of 
the matters just mentioned, and to send all 
three back tothe High Court in order that 
the High Court muy frame issues and refer 
the issues to the Court of the Subordinate 
Judge for evidence and findings. Their 
not consider that these 
matters can properly be dealt with by 
admitting as further evidence upon this 
appeal the documents now put forward by 
the appellants and printed in--the supple- 
mental record. 

The last of the five matters in dispute 
before their Lordships is a sum of 
Rs. 28,350. The appellants claim to have 
been authorised by Tota Ram to appropriate 
this sum in view of the fact that Tota Ram 
had. taken an equivalent amount for himself. 
Both the Subordinate Judge. and the High 
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Court disbelieve the appellants’ case on 
this item and their Lordships see no reason 
to depart from their ordinary practice in the 


ease of concurrent findings of-fact. The 
appeal as to this item must fail. 


Their Lordships will humbly advise His. 


Majesty that the appeal should be allowed, 
that the decree of the High Court beset 
aside, and that the case be remanded to 
the High Court with a direction to frame 
issues upon the. second,.third and fourth of 
the matters in dispute hereinbefore men- 
‘tioned under r. 25 of O. XXI, Civil Procedure 
Code and upon receipt of the record of the 
evidence andof the findings of the trial 
Court fo ‘make anew decree disposing of 
the appeal. The appellants must pay the 
‘respondents’ costs cf this appeal, including 
any costs of applications to admit further 
evidence, but as the respondents brought 
@ cross-appeal which they abandoned by 
detter dated August 5, 1936, the appellants 
‘ may set-off th: costs incurred by them in the 
cross-appeal before abandonment. 

D. Appeal allowed. 

Solicitors for the Appellants:—Messrs. 
Ai Grant & Duld and T. L. Wilson 

0. 


Solicitors for the Respondents: —Messrs. 
5 n Wilson & Co. and Douglas Grant & 
uld. i 


PRIVY. COUNCIL 
: Appeal from the Madras High Court 

July 22, 1937 

Lorp ALNgss, SIR GEORGE LOWNDES AND 
Sik Suaot LAL 

M. P. M. MURLGAPPA CHETTI anp 

ANOTHER—A PPBLLANTS 
veTSUS 


Tus OFFICIAL ASSIGNEE or MADRAS— 


RESPCNDENT 

Insolvency—Firm supplied with money to be in- 
vested in other jfirms—Slowly, firm investing the 
amount in their own business~Firm becoming in- 
solvent- Death of lender—Share in fund allotted on 
partition to minor sone of lender—~Held, that insol- 
vents held funds as agents and were trustees— 
Right to priority. 

X, the manager ofa joint Hindu family, transfer- 
red a certain sum to a certain trading firm for 
investment; the money was entrusted to the firm to 
invest in other Chetti firms, and they had no 
authority to employ any part of it in their own 
business. But from avery early date they did so 
employ apart ofthe fund, and this practice was 
by degrees so expanded that shortly after X's 
death large sums out of the monies then represent- 
ing the fund was being utilised in the firm's busi- 
ness. [t was admitted onthe evidence that the firm 
charged the account in every case, whether the in- 
terest credited to X came from themselves or from 


. outside’ investments, with the regular agents’ com- 


~- 
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mission, and when there was .a question of loss on 
an investment, made it quite clear that no respon- 


‘sibility for any loss rested upon them. The firm 


used furnished accounts from time ‘to time of their 
dealings with the fund showing its actual dis- 
posal and X copied these accounts into his own 
books apparently without demur. Subsequently X 
died and partition was effected of his property, by 
which a certain portion of the moneys kept with the 
firm was allotted to X's minor sons. On the firm be- 
coming insolvent, the minors asserted that the trans- 
actions were of agency nafure and these moneys 
were in effect a trust fund inthe hands of the in- 
solvents, and should be paid overtothem with interest 
by the Official Assignee in priority to the claims of 
other creditors: oak 

Held, that a new contract, or a variation of the 
original contract, could not be proved by such 
means, as a mere Change in the course of dealings 
even were the terms of the supposed new contract 
less vague. Nor could the doctrine of ratification 
be applied so as to turn the fund originally held by 
the insolvents as agents in a fiduciary capacity, into 
a mere deposit with them on ordinary banking terms, 
There was nothing whatever to show that X had 
full knowledge of the facts asis required by s. 198, 
Contract Act. It was also at least doubtful whether 
what the agents did could be’ regarded under the 
circumstances asacts done on his behalf Haridas 
v. Mercantile Bank of India, Ltd. (1), distinguish- 
ed, Imperial Bank of Canada v. Begley (2), relizd on. 

Held, further that from the beginning the in- 
solvents were, with regard to the whole fund, in the 
position merely of agents entrusted with money to 
invest, and that this relationship still existed un- 
changed at the date of X's death, when they became 
(if indeed they had not alieady become, asfrom the 
.date when the terms of the partition decree were 
communicated to them), trustees forthe minors. [p. 
331, col. 1.] a: 

Sir Herbert Cunliffe, K. Ca Mr. C. 
Sidney Smith and Mrs. M. J. Clark, for tne 
Appellants. 

Messrs Ronald F. Roxburgh, K.C. and 
Berrett, for the Respondent. 

Sir George Lowndes.—These consoli- 
dated appeals arise out of a petition pre» 
sented by Murugappa Chetti and his 
brother Ramaswami Chetti (since deceased 
and now represented by his widow Minakshi 
Achi) in certain insolvency proceedings in 
the Madras High Court. The petitioners 
will for convenience be referred to as the 
appellants. The Official Assignee of 
Madras represents a firm know as Ar. Ar. 
Sm., trading in British India and having 
a branch in Rangoon, who were adjudicated 
insolvent on July 15, 1925, and against 
whese assets the claim of the appellants is 
made. He will be referred to as tke res- 
pondent and the Ar. Ar. Sm. firm as the 
ins -lvents. 

In 1900 one Pethaperumal Chettiar, the 
grandfather of the appellants and manager 


_of the joint Hindu family of which they 


were minor members, transferred sums 
totalling - Rs. 76,000 to the insolvents in 
Rangoon. ‘There is no formal record of the 
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terms upon which this transfer was made 
and the question is in dispute before the 
Board. The appellants assert that it was 
an agency transaction under which the 


insolvents wre to'invest the money in other 


Chetti firms in Rangoon; the respondent, on 
the other hand, contends that under the 
original arrangement, they were at liberty 


„either so to invest the moneys or to utilise 


Cai i 


all or any part of them in their own busi- 
ness. 

In 1915 a partition decree was made by 
the Chief Court of Pudakottai, a Native 
State in Southern India of which the joint 
family were subjects. By this decree three- 
sixteenths of the moneys in question were 
allotted to the share of the appellants, and 
the grandfather, Pethaperumal Chettiar, 
was appointed guardian of their property. It 
is not disputed that the terms of the decree 
were communicated to the insolvents in 
Rangoon. Pethaperumal Ohettiar died on 
September 18,1917, and no guardian was 
appointed in his place though both the 
appellants were then and until shortly 
before the date of the insolvents” adjudi- 
Gation minors under the law of Pudakottai. 
In 1919 or 1920 at the instance of Muthayya 
Chettiar, the father of the minors, the 
original account in the books of the insol- 
vents appears to have been closed, and a 
separate account was opened in their books 
of the appellants’ three-sixteenths share. 
There was then a sum of Rs. 27,000 stand- 
ing to their credit which was increased to 
Rs. 44,503 at the date of the insolvency. 
The appellants by their petition claimed 
that these moneys were in effect a trust 
fund in the hands of the insolvents, and 
should be paid over to them with interest 
by the respondent in priority to the claims 
of other creditors, which the respondent 
denied. 

The petition was heard in the High Court 
by Stone, J., who upheld the claim and 
made an order for the payment to them of 
the Rs. 44,503 with further interest and 
costs. The respondent appealed and the 
learned Judges of the Appeal Court (Reilly 
and Burn, JJ.) varied the order of the 
lower Court and held that the appel- 
lants were only entitled as preferential cre- 
ditors to a portion of the said amount, and 
must prove in the insolvency for the 
balance along with the other unsecured 
creditors. Both parties have appealed to 
His Majesty in Council, the appellants ask- 
ing for the restoration of the trial Judge's 
order and the respondent seeking to get 
rid of so much of the Appellate Court's 
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order as gave the appellants priority in 
respect of a part of the fund. ` 

The main questions in the appeal are as 
to the terms upon which the insolvents 
accepted the original sum of Rs. 76,000 in 
1900, and whether the relationship so estab- 
lished was subsequently changed. No 
receipt or written acknowledgment is forth- 
coming. ‘The appellants are, of course, 
unable to depose themselves as to the trans- 
action and their father, Muthayya Chettiar 
died before the present question arose, 
There is, however, in the record, a letter 
from the head firm of the insolvents at Deva- 
kottai, dated November 7, 1900, and 
addressed to the Rangoon branch, by which 
the latter were instructed to lend the money 
“to our Chetti firms,” meaning clearly, as 
their Lordships think, other Chetti firms 
with whom the Rangoon branch had busi- 
ness dealings. Subsequent letters make it 
evident that this was understood to be the 
arrangement by the Rangoon branch: gee 
in particular the Rangoon letters of July 26, 
1908 and December 5, 1911. 

This their Lordships hold to be confirmed 
by the depositions of various employees of 
the insolvents in Rangoon, and they have 
little doubt upon this evidence that the 
money was entrusted to the insolvents to 


_invest in other Chetti firms, and that they 


had no authority to employ any part of 
it in their own business. It is, however, 
clear that from a very early date they did 
so employ a part of the fund, and that 
this practice was by degrees so expanded 
that shortly after Pethaperumal’s death 
Rs. 93,594 out of the monies thea represent- 
ing the fund was being utilised in the 
insolvents’ business and only Rs. 33,567 was 
out on loan to other firms. 

It is also established that the insolvents 
furnished accounts from time to time of 
their dealings with the fund showing its 
actual disposal and that Pethaperumal copi- 
ed these accounts into his own books appar- 
ently without demur. 

The respondent contends that if the origi- 
nal arrangement was merely of an agency 
character (as their Lordships have found) 
this course of dealing established a new 
contract between the parties by which 
Pethaperumal] authorised the insolvents to 
deal with the fund in this way, or alterna- 
tively that it constituted such a ratification 
of their dealings with the fand that it 
should be held that the whole must be 
regarded at the date of Pethaperumal's 
death as merely a bank deposit with the 
Insolvents, in respect of which the appellants 
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could claim no priority over other credi-. 
tors. In support of the first branch of this 
contention the respondent's Counsel cites 
the judgment of Sir John Edge in Haridas 
v. Mercantile Bank of India, Ltd. (1) but 
their Lordships think it affords no support 
to the contention as in that case all that the 
subsequent dealings were held to establish 
was a tefm upon which the original con~ 
tract was silent. Their Lordships are quite 
unable to agree that anew contracl, or 4 
variation of the original contract, can be 
proved by such means, even were the terms 
of the supposed new contract less vague 
than is suggested here. Nor do their Lord- 
ships think that the doctrine of ratification 
can be applied so as to turn the fund 
originally held by the insolvents as agents 
in a fiduciary capacity, into a mere deposit 
with them on ordinary banking terms. 
There is nothing whatever to show that 
Pethaperumal had full knowledge of the 
facts (see s. 198 of the Indian Contract Act 
which admittedly applies). He was living 
in a remote village in a Native State in 
India, the accounts furnished to him were 
very obscure, and no attempt was made to 
explain to him what his agents in Rangoon 
were doing, or why they had so deviated 
from their original instructions. It is also 
at least doubtiul whether what the agents 


did could be regarded under the circum- . 


stances as acts done on his behalf (see per 
Lord Maugham in Imperial Bank of Canada 
v. Begley (2), and it is admitted on the 
evidence that the insolvents charged the 
account in every case, whether the interest 
credited to Pethaperumal came from them- 
selves or from outside investments, with 
the regular agents’ commission, and when 
there was a question of loss on an invest- 
ment, made it quite clear that no responsi- 
bility for any loss rested upon them. 

On the whole their Lordships are satisfied 
that frem the beginning the insolvents 
were with regard to the whole fund, in the 
position merely of agents entrusted with 
money to invest, and that this relationship 
still existed unchanged at the date of Petha- 
perumal’s death, when they became (if in- 
deed they had not already become, as from 
the date when the terms of the partition 
decree were Communicated to them) trustees 
for the minors, 

This was the conclusien to which the 
learned Judge in the lower Court came 

(1) 47 1A 17; 55 Ind. Oas. 522; 38 ML J 387; 18 A 
L J 359; (1920) M W N 312; 22 Bom. L R 515.2 U P 
L (P O) 78: 44 B474; 12 L W 356; 27 M LT 255 
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and upon which the ôrder made by him 
was based. The Appellate Court, on the 
other hand, thought that the nature of the 
fund must be taken to have changed by 
the time of Pethaperumal’s death owing to 
his acquiescence in the dealings by the 
insolvents, and that only so much of the 
fund as was then invested ou'side the in- 
solvents’ firm could be treated asa trust 
fund in their hands, but that qua the larger 
part of it which had been utilised in the 
insolvents’ business there was no fiduciary 
relationship remaining. It is possible that 
the acquiescence of Pethaperumal in the 
unauthorised dealings by the insolvents 
might have debarred him from claiming 
compensation in any shape in respect of 
particular transactions—their Lordships 
have not to come to any conclusion as to 
this—but in their opinion it could not 
affect the fiduciary position in which the 
insolvents stood towards the minors’ three- 
sixteenths share. 

This should, their Lordships think, be the 
end of both appeals. But Counsel for the 
respondent has contended before the Board 
that the appellants, in order to succeed in 
their claim as against the general body of 
creditors, must go further, and trace the 
fund in specie as in the hands of the in- 
solvents at the date of their adjudication. 

It is objected on behalf of the appellants 
that no such case was made in the Indian 
Courts, and that it ought not, therefore, to 
be allowed here. 

It is obvious that if this contention had 
been put forward in India, it would have 
applied to the whole fund as dealt with by 
the first Court, and to the portion held to 
be a trust in the hands of the insolvents 
by the Appellate Court. But beyond possi- 
bly a passing reference to the question in the 
judgment of Stone, J., there is no discus- 
sion of itin either Court, and if is admitted 
that the Appellate Court did not take it 
into consideration at all. Their Lordships 
ean only conclude that no serious argu: 
ment on the matter was addressed to either 
Court. If it had been put forward, their 
Lordships think that further investigation 
of the insolvents’ accounts might have en- 
abled the appellants to meet the objection, 
and they must, therefore, in accordance 
with the well-established practice of the 
Board, refuse to go into the merits of this 
contention. 

Under these circumstances their Lord- 
ships find it unnecessary to consider the 
question as to where the burden of proof 
lies in such a case, or as to any possible 
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conflict between the principles enunciated 
in Sinclair v. Brougham (8) and the judg- 
ment ‘of this Board in Official Assignee of 
Madras.v.T. Krishnaji Bhat (4). 
_, For the reasons given above their Lord- 
ships will humbly advise His Majesty that 
' the appeal of M. P.M. Murugappa Chetti 
and Minakshi Achi should be allowed, that 
the order of the Appellate Court dated 
August 30, 1933, should be set aside and 
that of the lower Court dated May 9, 1932, 
restored, and that the appeal of the Official 
Assignee should be dismissed. The costs 
both -in the High Court and before this 
Board must be paid by the Official Assig- 
nee. 

D. Appeal allowed. 

. Solicitors for the Appellants:—Messrs. 
Douglas, Grant & Dold. l 

Solicitors for the Respondent:—Messrs. 

Burton Yeats & Hart. i 


o (3) (1912) A © 398, 

(4) 60 I A203; 143 Ind. Cas. 162; Ind. Rul. (1933) 
P C138; A I R1933 PC 148: 37 L W 780; 370 W 
N 713; (1933) A L J637; 35 Bom. LR 75f;570 L 
ee (1933) MW N575; 65ML J 1; 56 M 570 
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PRIVY COUNCIL 
‘Appeal from the Calcutta High Court 
July 26, 1937 
Lorp ALNgss, Str Groras LOWNDES. 
AND Sir Guapt LAL 
” Tut COMMISSIONERS ror tas PORT or 
E CALCUTTA— APPELLANTS 
` l versus 
Tas CORPORATION or CALCUTTA — 


RESPONDENTS 

Calcutta Port Act (III of 1890), s.142—~Scope of—~ 
Work relating to Commissioner of Port's Railway—~ 
Negligence—Damages to Calcutta Corporation—Suit 
for—Limitation—S. 142, applicability. 

An appeal by Calcutta Oorporation had been made 
to the Commissioner of the Calcutta Port as a statutory 
body to do certain work, To that appeal they 
assented. The work related to the Oommissioner’s 
. railway track. It was being done on their property, 
and in their interest. The workmen, including the 
Superintendent of Works were paid by the Oom- 
missioner presumably from statutory funds, and the 
work was superintended by them. In what the 
Superintendent of Worke did or omitted todo he 
was solely concerned withhis employers’ business, 
In point of fact, there was then no contract between 
the parties ; the work being done ‘was, of an explora- 
tory character. Acontract may have been in con- 
teraplation of the parties: but it was notin 


being : 

Held, that tha Commissioners did not divest them. 
‘selves of their capacity as a Port Authority, and did 
not assume some other capacity, in having the work 
done. And any act or omission on the partof the 
Superintendent, in construction, must be deemed to 
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have been done under the Calcutta Port Act. 
Therefore 9 suit against the Commissioners for the 
negligence on their part, in construction, causing 
damage tothe Oorporation, must ba governed by 
s. 142 of the Calcutta Port Act. It could not be 
argued that while the Act protects againsta claim 
based on breach of statutory duty, if does not protect 
against an omission to perform a statutory duty. 


_ Bradford Corporation v. Myers (1), explained and 


distinguished. - 

Messrs. Fergus D. Morton, K. C. DL. P. E. 
Pugh. K. C. and T. B. W. Ramsay, for the 
Appellants. 

Messrs. A. M. Dunne, K. C. and J. M. 
Pringle, for the Respondents. ` 

Lord Alness.—This is an appeal from 
a judgment and decree of the High Court 
of Judicature in Calcutta, dated August 
22, 1935, which reversed the judgment and 
decree of the same Court in its original 
civil... jurisdiction, dated June 8, 1934, 
and which decreed the respondents’ suit to 
recover fromthe appellants the sum of 
Rs. 44,612 9-4 as damages for negligence. 

The questions at issue are whether the 
appellants are liable for the damage 
caused by the flooding of the respondents’ 
pumping station, and whether their claim 
was barred by time in virtue of a provision 
in the Caleutta Port Act, 1890. 

The principal facts in the case are not 
in dispute, nor is the amount of damages 
due by the appellants, if liability is estab- 
lished. . 

As their Lordships have formed a clear 
opinion that the respondents’ claim is 
statute-birred and as their Lordships, in 
that view, deem it unnecessary to form or 
express an opinion on the question of. 
negligence, itis possible to abridge the 
examination of the facts which would 
otherwise have been appropriate and 
necessary. 

The appellants are statutory body, con- 
stituted under the Calcutta Port Act 
(Bengal Act III of 1890). The respondents 
are a statutory bcdy, constituted under 
the Calcutta Municipal Act (Bengal Act 
lil of 1923.) 

The appellants own and operate a 
double track railway which runs north and 
south, on the east side of the river Hugli, 
and which is parallel and adjacent to 
the river. The railway crosses at right 
angles the approach road to the Howrah 
Bridge, which links up the towns of 
Howrah and Calcutta, lying respectively. 
onthe west and east side of the river. 
The respondenis have-a pump house in 
the angle formed by the interception of 
the railway with the approach road. 


. Unfiltered water for the use of the inhabi- 
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tante of Calcutta is drawn from the river 
through four suction pipes, which run from 
the river under the appellants’ railway to the 
pump house. 

-In or about the year 1914, in order to 
avoid the inconvenience of the then existing 
arrangement, whereby the railway traversed 
the approach road by a levei-crossing, the 
appellanis executed a scheme, in virtue of 
which the railway was carried under the 
approach road. This scheme involved the 
lowering of the respondents’ suction pipes, 
so as tc keep them under the level of the 
Yailway. The appellants carried the res- 
pondents’ pipes from the river side to the 
pump house in three brick-lined tunnels, 
which were sealed up on the river side. 
The middle tunnel carried two pipés, and 
the tunnels on the north and ‘south of it 
carried one pipe each. The appellants then 
laid the railway over the top of the roof 
of the tunnels. In order to afford protec- 
tion to the tunnels, they overlaid the roof 
with steel plates. l 

To protect the railway against flocding 
the appellants coustructed a drain in the 
middle of the railway track. The drain 
ran into a sump, which was emptied by 
two pumps set up in a pump house beiong- 
ing to the appellants, and situated on the 
other side of the railway line from and 
just opposite to the respondents’ pump 
house. ‘The respondents also hada sump 
in their pump house, with a small pump 
attached to it. 

In the beginning of-the year 1926, 
the respondents being desirous of increas- 
ing their supply of -unfiJtered water from 
the river, di:cussed with the appellants a 
project for laying down a fifth pipe 
through which to draw water from the 
Hugli to the respondents’ pump house 
along aline south of the southermost of 
the existing pipelines. aAsthis pipe, like 
the others, had to be carried across the 
appellants’ railway, it was agreed by letters 
. passing between the parties,and herein- 
after referred to, inorder to ensure as 
little interference with the railway as 
possible, that the work should be done by 
the appellants’ staff at the respondents’ 
expense. 

On July 2land 22, 1926, while the laying 
-of the fifth pipe line was under discussion, 
an abnormal fall of rain occurred in 
Calcutta, and ficoding ensued. In particular, 
the appellants’ sub-way was flooded. The 
water flowed into their pump house, and 
overwhelmed the pumps. It poured through 


the tunnels, and -over certain screen walls 


. 
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into the respondents? pump house. The 
whole pumping plant was thereby put out 
of action. 

The respondents, in their plaint, alleged 
that their pump house was flosded in 
consequence of the appellants’ negligence. 
They stated that the rush of water into the 
pump house was due to the existence of 
two holes under the steel plates, which were 
made by the appellants, or which they 
suffered toremain open. In both respects 
the appellants were alleged to have been 
guilty of negligence. 

The appellants, in their written state- 
ment, denied the charge of negligence, and 
they also denied responsibility for making 
the holes or leaving them open. They algo 
charged the respondents with negligence, 
They further pleaded s. 142 ofthe Cal- 
cutta Port Act as barring the respcndents’ 
claim. 

Several issues were framed for the trial 
of the suit. The eleventh issue was in 
these terms—"Is the suit time-barred by ` 
reason Ofs. 142 of the Port Act?’ The 
section is in these terms :— 

“No suit shail be brought agai 
anything done or purpoiting ari ee me 
done in pursuance of this Act, after the expiration 


of 3 months frum the day on which the cause of 
action in such suit shall have arisen,” 


This issue was determined by Mr. Justice 
Buckland on the pleadings in the appel- 
lanis favour. This judgment was recalled 
on appeal, the Court of Appeal holding that 
the issue could not properly be determined 
until the facts had been investigated. The 
suit was accordingly remitted for trial. 

In the course of the trial, it emerged in 
examination of the appellants’ witnesses, 
that tue holes referred to had been made 
in June 1926, by or under the supervision 
of one Manotosh Chatterjee, a Superinten- 
dent of Works in the appellants’ service, 
lin connection with the project of laying 
tue fifth pipe line already referred to, and 
in order to locate in the ground, as he 
alleged, the exact. centre of the southern 
pipe in connection with the project of laye 
ing thé hfth pipe line. 

Mr. Justice Buckland, after evidence and 
argument, delivered judgment on June 8, 
1934, dismissing the respondents’ suit. He 
held: (1) that no negligence on the appel- 
lants’ part had been tound, and (2) that, 
in any event, Chatterjee, in making the 
holes, was acting on behalf of the appel- 
lants in’ pursuance of the Calcutta Port 
Act, and (%) that the respondents’ claim 
was accordingly -barred by s. 142 of that 
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Act. The learned Judge accordingly dis- 
missed the suit, 

‘From this judgment the respondents 
appéaled. The Appeal Court, on August 22, 
1935, allowed the appeal, and passed a 
decree for the amount claimed. The learned 


‘Judges‘of the Appeal Court held (1) that 


the cause of the damage to the respondents’ 


Pumping station was the appellants’ negli- 


gence in leaving the holes open, and (2) 
that the appellants were not protected by 


-s, 142 of the Port Act, as the acts of Chat- 


terjee in making and leaving the holes 
open were not done by the appellants in 


pursuance of the Port Act. 


From that judgment the present appeal 
has been taken. As already indicated, their 


' Lordships regard themselves as absolved 


from considering and determining the 
issue of negligence, inasmuch as they are 
satisfied that the appellants can success- 
fully invoke the protection of s. 142 of the 
Port of Calcutta Act. 

In order to appreciate precisely the 
work which was being effected when the 
cause of action arose, it will be ccnvenient 
in limine to bear in mind the terms of two 
letters’ which passed between the appel- 
lants and respondents. On February 2, 
respondents’ consiructional 
engineer wrote to the secretary of the ap- 


ellants in these terms :— l 

“I have the honour to inform you that this Cor- 
poration ‘proposes to erect an additional 42" diar, 
suction pipe and to extend the existing Jetty by 
about twelve feet in which to carry this pipe at the 
above pumping station. 

I herewith EF th ns 
posal for your Commissioners information and beg 
to point out that this scheme will affect the river 
front of the heavy lift yard by shortening same 
at the-north end by twelve feet. . ae . 

As regards the crossing of your Commissioners 
sub-way and railway lines it is suggested that this 
iork be executed by your Commissioners #0 that 
as little interference as possible will occur in the 
working of your railway and this matter has been 
discussed with your Commissioners’ Engineers who 
are preparing an estimate which will be laid be- 
fore my Committee for their approval with regard 
to this portion of the work. — . 
sI shall be glad if you will look into this matter 
and let me have the approval of your Commissioners 
at an early date to the execution of this work, 


The reply to that letter was in these 
rms i= 
agoa to referto your letter W. W. 6616, dated 
February 2, 1926, regarding a proposal to instal an 
additional suction pipe at Mullick Ghat Pumping 
Station, which has since been discussed by you with 
the Commissioners’ Engineering Department. 
_ Tt is agreed that the construction of the culvert 
from ‘and including the river side retaining wall to 
the back of the retaining wall at the pump house 
ghould be carried out by the Commissioners’ staff, 
and: Ienclose an estimate of Rs. 44,620 for this work, 


= the plans relative to this pro- 


bite 


This estimate cannot however, be regarded as an 
accurate one, as it is difficult to estimate correctly the 
cost of some portions of the work, anditis quite 
possible that it may be considerably exceeded. The 
Corporation would of course be liable for any ex- 
penditure incurred over and above the estimated 
amount which would be refunded. A nominal way- 
leave rental of Re. 1 pər annum would be charged. 
for the pipes crossing the Commissioners’ land, 

As regards the extension of the Mullick Ghat 
Jetty, the sanction of the Local Government will 
be necessary under s. 83 of the Calcutta Port Act, 
and Government insist, in all such cases, on an 
undertaking being given that any work below the 
high water mark at the time of construction will 
be removed without any claim to compensation if 
such removal be considered nacessary by the Port 
Commissioners at any time in the interests of 
the Port, The Chairman on receipt of a 
letter from the Ohief Executive Officer, giving this 
undertaking, will propose to the Commissioners that 
they should recommend Government to accord sanc- 
tion to the extension, Three copies of the plan 
should be attached to the letter.” 

Following on these letters, certain ex- 
ploratory work proceeded, in which Chat- 
terjee was employed. Both Courts ac- 
cepted as accurate and reliable Chatterjee’s 
statement of what he did in making the 
holes, and why he madethem. Both Courts 
also accepted the view that Chatterjee wes 
instructed to get measurements, and that 
he adopted his own method of procuring 
these. Was Chatterjee purporting or pro 
fessing in what he did to act in pursuance 


‘of the Calcutta Port Act? That is the 


question. The trial Judge answered that 
question in the atlirmative, and their Lord- 
Ships think that he was right in so doing. 
The letters quoted disclose that an ap- 
peal had been made to the appellants as 
a statutory body todo certain work. To — 
that appeal they assented, The work re- | 
lated to the appellants’ railway track. It 
was being done on their property, and in 
their interest. The workmen, including 
Chatterjee were paid by the appellants pre- 
sumabiy from statutory funds, and the work 
was superintended by them. In what 
Chatterjee did or omitted to do, he was 
solely concerned with his employers’ basi- 
ness. The respondents’ argument was that 
the appellanta failed torepair a part of their 
railway line, which was situated on their 
own land. In these circumstances, it is 
vain, in their Lordships’ opinion, to suggest, 
as the respondents did, that the appellants 
were acting in a private capacity, or indeéd, 
in auy other than their statutory capacity. .. 
The suggestion made on behalf of the 
respondents in argument was thatthe ap- 
pellants were acting in the c.patity of 
private contractors. Taeir Lordships are 
unable to accept this view. In point of 
fact, there was then no contract between 
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the parties :-the work being done was, as 
already stated; of anexploratory character. 
A contract may’ have been in contemplation 
of the parties: but it was notin being. 
Their Lordships’ are clearly of opinion, that 
the appellants did not divest themselves 
of their capacity as a Port Authority, and did 
not assume some other capacity, in having 
the work done. 

Reliance was placed by the respondents 
on .the case of the Bradford Corporation v. 
Myres:1), Now, inasmuch as that case re- 
_ lated to the construction of the Public 
"Authorities Protection Act (1893), which 
contains language not fe be found in the 
Indian statute, and which omits language 
to te found in the latter, manifestly the 
decision falls to be handled with care. In 
particular, the English Act does not con- 
tain the words “purporting or professing 
to act in pursuance of the statute.” Their 
Lordships regard these words as of pivotal 
importance. Their presence in the statute 
appears to postulate that work which is not 
done in pursuance of the statute may 
nevertheless be accorded its protection, if 
“the work professes or purports to be done in 
pursuance of the statute. The English Act 
was properly treated by the House in the 
Bradford case (1) as one from which the 
words “professing or purporting,” were 
omitted, and the cbservations of the House 
must, of course, be construed “secundum 
subjectam materiem.” They have, in their 
` Lordships’ judgment, no application to this 
case. Their Lordships can find nothingin 
the Bradford case (1) which forbids the in- 
terpretation which they propose to, attach. 
to the Indian Act. Their Lordships were 
not referred to any decision on that Act 
either by this Board or by any Court in 
India. It apparently, therefore, falls to be 
construed judicially fcr the first time. 


The respondents argued that the Indian - 


statute fell to be strictly construed, and 
that, while it protects against a claim based 
on breach of statutory duty, it does not 
protect against an omission to perform a 
statutory duty. Their Lordships are unable 
to accept either argument. The argument 
is unsupported by authority, or from any 
other source. 

The Court of Appeal in their judgment 
would appear, their Lordships think, to 
have forgotten (1) that the appellants were 
engaged in work designed for the ‘protec- 
tion of their railway, and (2) that the neg- 


(1) (1910) 1 AO 24285 L.J KB 146; 114 L T 83; 
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lect complained of was leaving unrepaired 
a portion of +thatrailway. These circum- 
stances, in their Lordships’ view, render 
it impossible ‘to divorce the work, which 
was being done from the statutory. capa- 
city in which the appellants were doing it. 

Their Lordships will, therefore, humbly 
advise His Majesty that the appeal should 
be allowed, the decree of the appellate side 
of the High Court set aside with costs, and 
the decree of Buckland, J., dismissing the 
suit restored. The respondents must pay the 
costs of the appeal. : 

D. Appeal allowed. 

Solicitors for -the Appellants :—Messrs. 
Sanderson Lee & Co. 

Solicitors for the Respondents :—Messra. 
T. L. Wilson & Co. 
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wajib-ul-arz, circa 1860—Value of—Statements in 
nature of tradittons—-Held, pedigree on which ap- 
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current findings of fact—Privy Council. 

Unless pedigrees drawn up circa 1860, can be 
shown to have derived from earlier and more 
authentic documents, the evidence which they afford 
is at best evidence of tradition: in sofar as the 
statements are interested or contradictory or dis- 
puted, they rapidly lose value. The fact that in a 
wajib-ul-arg sucha pedigree is given in the course 
of the account of the village history does not (neces- 
sarily, at least) transmute it into something higher 
than tradition. Where the tradition has been as- 
certained with reasonable certainty, a proper value 
must be given to iton questions of pedigree, and 
it may be sufficient of itself: but the fact that a 
case is difficult of proof does not dispense with 
proper proof, and in many cases there is good reason 
to regard tradition as poor- and treacherous mate- 
rial. The nature of the evidence is such as to have 
substantial value only if the statements of tradi- 
tion can be seen to be an expression of the informa- 
tion possessed by persons having special means of 
knowledge ata time when they had no interest to 
serve one way or another and were not taking sides 


as to any matter then in controversy, Murtaza 


Hussain v. Mohammad Yasin Ali Khan (1), relied 


on. 

Held, that the pedigree was plainly untrue on 
several matters and went contrary tothe appellant's 
case, That they should select particular pointg 
from -it which . favour their ‘case maybe ermis. 
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sible, but as evidence was not impressive. If the 
pedigree was admissible at all, it would seem to be 
-gso only as an admission ; j f 

Held, further that while fully appreciating the 
injustice- that might -be. done to the appellant if 
the standard of proof ` be raised too high, their 
Lordships could not but conclude, upon a review of 
the documentary: evidence as a whole,that the care- 


ful criticism of the Judges in the Chief Court was. 


sufficient to justify their refusal to hold the appel- 
lants’ case established and demonstrated the inter- 
ested, uninformed and inconsistent character of the 
evidence in favour of the tradition upon which the 
appellants relied. The links in the chain of descent 
upon which the appellant based his claim 
which the .Chief Court regarded as weak were 
in their Lordships’ judgment really weak ; ; 
Held, also that in the circumstances of the case their 
Lordships did’ not think it right to proceed merely 
by applying the iule of practice which ordinarily 
exempts concurrent f L 
challenged beforé the Board. That great weight is 
in the present case to be attached to the findings of 
the Indian Courts was a conclusion which the 
Board had reached upon a full and untrammelled 
examination of the materials onthe record ; not as 
a method of procedure or as a bare presumption, 
but as due to the great care and acumen of the 
judgments, andto the nature of the evidence and 
subject-matter which called for the most careful 
appreciation of Indian conditions. T 


` Messrs. A. M. Dunne, K.C., L.M. D. De 


Silva and B. S. Srivastava, for the Appel- 
lant. L 
Mr. W. Wallach, for the Respondents. 
Sir George Rankin.—This is an appeal 
by the--plaintifis in a suit to establish 
their- right to two taluydari estates 
in Oudh against decrees dismissing 


` the suit made in the Chief Court of Oudh 


by Pullan, J. at first instance December 
23,1929, und by Wazir Hasan, ©. J. and 
Raza, J. on appeal therefrom (May 19, 1931). 
The estates in question are called Simri 
and Patanti Dasiand comprise 42 villages 
in the ` districts of Rae Bareli and Unao. 


- At the Second Summary - Settlement (1859) 


and the. Regular Settlement (1861) these 
estates were settled with one Jagannath 
Bakhsh to whom a. sanad was granted 
on November 28, 186]; and they were 
entered in Lists I and II prepared in 
accordance with the provisions ofs. 8 of the 
Oudh Estates Act (I of 1869).. Jagannath 
diedon November 3, 1869, aged about 15 
‘years and was succeeded by his widow 
Sheopal Kuer who died in 1886 and there- 


. after by his mother Parsan. Kuer who 


died in 1922. The appellants’case is that 
on her death Har Charan. Singh (father 


-of-the principal appellant Ganesh Bakhsh - 


Singh) became entitled to the. taluqas 
asthe nearest male agnate of Jagannath 
according to therule of lineal primogeni- 
ture, The appellants other than Ganesh 


pre transferees from him under: a. deed of 


La 
“s 


findings of fact from being 
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1928. The suit was brought .on January ` 
17,1929, afterthe death .of,Har Oharan 
Singh. - shea 

For the proposition thats.oh the death 
in 1922. of Parsan Kuer, *Jagannath’s 
mother, the estates descended: to his 
nearest male agnate. according to the rule 
of lineal primogeniture, the appellants 
rely upon the tenth clause of the section ` 
which by s. 14 of the Oudh Estates (Amend- 
ment) Act, 1910, was substituted for s. 22 of 
the original Act (I of 18v9). For the first 
respondent, it is denied that this clause | 
is applicable to the present case, and it-’ 
is further contended that the suit is 
barred by limitation in respect thatin - 
1886 succession to the estate was governed 
by the sanad of 1861, and the possession 
of Parsan Kuer was accordingly without 
right and adverse to the title now sued on. 
Their Lordships donot find it necessary to 
enter into either of these defences, 
as they consider, in agreement with both 
Courts in India, that the plaintiff appellanis 
have failed to prove the pedigree of Har 
Charan Singh so.as to establish that he 
wasin 1922 the nearest male. agnate of 
Jagannath according to the rule of lineal 
primogeniture. 

In reaching this conclusion, their Lord- 
ships have regarded the first respondent 
Raghuraj merely as a person in possessicn 
entitled as such to insist that the appel- 
lants can-only ‘eject him on the strength 
of their own title and by proper . proof 
thereof. Ifthe pedigree put forward by 
the appellants is worthy of any credence, 
the first respondent cannot claim to be the 
nearer agnate of Jagannath on principles 
of primogeniture. Parsan claimed that 
Sheopal had adopted him as a son to 
Jagannath; but this claim having failed,- 
he stands only as the grandson of one 
Shanker Bakhsh hereinafter mentioned 
as a descendant of Lobang Rui, son of. 
Bal Singh Rai. Again it would be unjust 
to regard the appellants’ claim in this 
case as of a dishcnest or fabricated 
character, they have given sufficient proof 
of a large part of the pedigree which 
they propound and need be subjected to 
no special degree of suspicion. In the 
third place, their Lordships have not 
thought it right. to proceed merely by 
applying the rule of practice. which ordin- 
arily exempts concurrent findings of fact | 
from being challenged before the Board. — 
Learned Counsel for the appellants went 
fully into all the questions of fact which 
he desired to raise as well of into certain 
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questions: of law which are inter-related. 
‘therewith -and difficult to separate there- 


from. .That' grêat weight is in the present 
case to be attached tothe findings of the 
Indian Courts is a conclusion which the 
Board have “reached upon ax full and 
untrammelled examination of the materials 
onthe record; not as a method of procedure 
or as a bare presumption, but as due to 
the great care and acumen of the judg- 
ments, and to the nature of the evidence 
and subject-matter which call for the most 
careful appreciation of Indian condi- 
tions. 

The appellants’ criticism of the Courts 


_ in India is not that upon inadequate evi- 


dence they have held things 
to be proved which are untrue, 
they _ have not been satisfied by the proof 
adduced of certain steps in the pedigree 
relied upon. Their Lordships are asked 
to say that they ought to have been satisfi- 
ed; misconception or mistake, if shown, 
may well justify such a view but other- 
is a difficult criticism to make 
good in a case which calls for caution. 

The pedigree table* herein set forth is 


certain 


° designed to show the’ Gese made by the 


plaintiff appellants and the names which 
have been underlined are those as to which 
the Courts in India have not been satisfied by 
the evidence adduced. It will be seen that 
the appellants connect. Har Chanan Singh 
(father of appellant No 1) with Jagannath 
(the last’ full owner of .the taluquas) 
through a common ancestor Bal Singh Rai: 
they have traced Har Charan’s ancestry 
up to Pirthi Singh and Jagannath’s up to 
Doman Deo who wasa son of Hal Singh ; 
but they have not satisfied the- Courts in 
India that Kharag Rai was the eldest son 
of. Bal Singh Rai, nor that he had no natural 


. Bon, nor that he adopted Sheo Prasad, nor 


that Sheo Prasad was a son of Doman Deo 
or Kharag Rai, nor that Bakht Bali was 


. the eldest son of Sheo Prasad ; nor that 


Pirthi Singh was the eldest son of ,Bakht 
‘Bali. As the oral evidence’ given at the 


trial is no longer relied upon by either side ` 


for the present’ purpose and as the: docu- 
mentary evidence dates from 1860 or theres 
abouts, it is as well to have some notion 
-of the dates of Kharag Rai and his alleged 
successors. On the view put forward by 
the appellants, plaintiffs’ Ex. 77, a sanad 
dated’ 1167 Hijri (A. D. 1745) may be taken 
for this purpose. It shows Bhikam. as 
being then’ the talugdar vf Simri* and 

* See Pedigree Table at the end of the Judgment on 
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Bakht Bali as the chief revenue payer of 
Mauza .Bakulhia. If either be taken as 
born circa 1710, his grandfathers birth 
would not be. much later than 1670 and 
might be much earlier. The wajib-ul-arz 
of Chak Gajraj] (Ex. 6) of 1870 gives 
Kharag:Rai's date as about No. 400 years 


_ago,” that of Deoli (Ex. 7) c 1867 as 
“about 125 years ago,” that of Ram- 


wanpur Dubai (Ex. 117) of 1864 as 
“about 200 years ago.” In any view unless 
pedigrees drawn up circa 1860 can be 
shown to have derived from earlier 
and more authentic documents, the evidence 
which they afford is at best evidence of 
tradition : in so far as the statements are 
interested or contradictory or disputed, they 
rapidly lose value. The fact that in a 
wajib-ul-are such a pedigree is given in 
the course of the account of the village 
history does not (necessarily, at least) trans- 
mute itinto something higher than tradi- 
tion aud the wajib-ul-arzes in the present 
case have only to be read to demonstrate 
the soundness of what Mr. Ameer Ali said 


. to that effect in Murtaza Husain v. Moham- 


mad Yasin Ali Khan (1) and of the view 
taken by the trial Judge in the present 
case. Where the tradition has been as- 
certained with reasonable certainty, a 
proper value must be given to it on ques- 
tions of pedigree, and it may be sufficient 
of itself: but the fact that a case is 
difficult of proof does not dispense with 
proper proof, and in many cases there is 
good reason to regard tradition as poor 
and treacherous material. 

A question of admissibility arises as to 
certain of the documents relied on by the ap- 
pellants In Rai Jagatpal Singh v. Raja 
Jageshar Bakhsh. Singh (2), the Board re- 
jected a document which was proved to have 
been made an exhibit by one Gurdat in a 
suit for. certain villages. Lord Robertson 

id: 
oeThe fatal objection to the admissibility of tho 


-document is that it is in no way brought home to 


Gurdat- except as being an exhibit binding on him 
for the purposes of that suit. His«relation to the 
document is, therefore, something entirely different 
from .the personal knowledge and belief which must 


-be found’ or presumed in any statement of a deceas- 


ed person which is admissible in evidence.” 

Upon this principle documents on both 
sides arein a position of considerable doubt, 
e. ` Ex. 204 the pedigree filed on behalf of 


(1) 43 I A 269 at p. 282; 36 Ind. Cas, 299; 20 M L 
T 362: 14 AL J 1083: 18 Bom. L R 884; 31M LJ 
S04; 38 A 552; (1916) 2 M W N 535; 190 0 290; 1 P 
L W 122: 40-LJ8; 4 LW-538 (PO), 

(2). 301 A 27 at p. 34; 25 A 143; 7 OWN 209; 8 
Sar. 267 (P O). Loe 
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Shanker Bakhsh (1867) Ex. A. 419 and 
Ex. 2, the statement and pedigree filed ‘by 
Bikarmajit (1867) and B. 1 the pedigree 
sent up to Government in the name of the 
minor talugdar in 1860. There is room 
also for some dispute as to the application 
of the restriction imposed by the words, in 
B. 32 of the Indian Evidence Act, “when 
the statement was made before the ques- 
tion in dispute was raised,” and on the ques 
tion whether opinions expressed by Settle- 
ment Officers are to be regarded as “judg- 
ments’ or as entries under s. 35 of the Act. 
Their Lordships are satisfied, however, 
that the result of the evidence in the pre- 
sent case cannot be appreciably affected 
by any criticism of the Chief Court’s views 
upon the admissibility of particular docu- 
ments : indeed in every case of doubt the 
learned Judges have given a careful esti- 
mate of the value of the document as 
evidence assuming it to be admissible. 

The appellants’ case clearly cannot stand 
unless the Chief Court's criticism of the 
documents upon which they rely can be 
held to be misconceived or unduly harsh. 
The nature of the evidence is such as to 
have substantial value only if the state- 
ments of tradition can be seen to be an 
expression of the information possessed 
by persons having special means of know- 
ledge at a time when they had no interest 
to serve one way or another and were not 
taking sides as to any matter then in con- 
. troversy. From this standpoint their 
Lordships think it wholly impossible to 
insist upon apy Court of law regarding as 
reliable the pedigrees put forward by 
Bikarmajit in the varicus documents which 
emanated from him in the sixties or the 
nineties of last century. That he was in- 
terested and by no means above attempting 
to adapt his case to suit his interests is 
only tco clear; that he satified some Govern- 
ment Officers that he belonged to a branch 
of the family senior to that of the talug- 
‘dar is tiue, but it gives small assurance of 
the correctness of his statements on the 
critical points. The appellants’ case as io 
Sheo Prasad is an alternative case : they 
say first that Kharag Rai adopted him and 
alternatively that he was the natural son of 
Doman Deo, Kharag’s young brother. The 
first—not to say the only—suggestion of 
this alleged adoption isin a document of 
` 1867 put forward by Shanker Bakhsh in 
. support of a claim against the taluqdar 

Jagannath for maintenance ; even if the 
endorsement “filed by the plaintiff’ be 
taken as sufficient tomake it admissible, the 


GANESII BAKASH SINGH d. AJUDHIA BAKHgu SINGH (P. O.) 


fizoto 


pedigree is shown to have been falsified is 
at least one other particular and is in their 
Lordships’ view rightly regarded by the 
Chief Court with suspicion. _ 

The case that Kharag died sonless and 
that Sheo Prasad is the eldest son of Doman 
Deo is an inconsistent case and is but 
poorly supported by the evidence taken as a 
whole. The appellants are able to point 
to the fact that in 1890 when the first res- 
pondent was a minor Parsan Kuer as his 
guardian ad litem put forward a pedigree 
(Hx. 257) which showed Sheo Prasad as 
son of Kharag Rai and Pirthi Singh as elder - 
brother to Daryao Singh. If this pedigree 
is admissible at all, it would seem to be so 
only as an admission, and by reason of the 
fact that the first respondent came of age 
before the litigation of 1890 was finally dis- 
posed of. But the pedigree is plainly 
untrue on several matters and goes contrary 
to the appellants’ case. That they should 
select particular points from it which favour 
their case may be permissible, but as 
evidence is not impressive. ‘These observa- 
tions refer to a few only out of many 
documents, but they are of primary impor- 
tance in the case. Their Lordships do not 
find it necessary that they should refer 
specifically to each of the documents and 
to the comment made thereon by either side. 
They were taken in detail by Mr. Dunne 
in an elaborate and sustained argument 
through six pedigrees, nine wayjib-ul-arzes, 
four reports ‘by Settlement Officers, and 
three judgments, together with other papers 
bearing ‘on the appellants’ case. While 
fully appreciating the injustice that might 
be done to the appellant if the standard 
of proof be raised too high, their Lordships 
cannot but conclude, upon a review of the 
documentary evidence as a whole, that the 
careful criticism of the learned Judges in 
the Chief Court i8 sufficient to justify their 
refusal to hold the appellants’ case estab- 
lished and demonstrates the interested, un- 
informed and inconsistent charater of the 
evidence in favour of the tradition upon 
which the appellants rely. The links in 
the chain of descent which the Chief Court 
regard as weak are in their Lordships’ 
judgment really weak. They will humbly 
advise His Majesty that the appeal should 
be dismissed with costs. 

D. Appeal dismissed. 


Solicitors for the Appellants:—Messrs. Hy. 
S. L. Polak & Co. 

Solicitors for the Respondents :—Messrs. 
Douglas Grant & Dold. 
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PATNA HIGH COURT 
Special Bench. — 
Miscellaneous Judicial Case No. 1 of 1937 
April 20, 1937 
CovurtNgay-Tserewu. C. J., Monammap Noor 
AND VARMA, Jd. 
In the matter of G., an ADVOCATE 


Legal practitioner—Misconduet—X, a Senior Advo- 
cate not used to withdrawing money of client in 
deposit in Court—Fact known to Q, a Junior Advo- 
cate—Clerk of X approaching G with vakalatnama 
on behalf of client of X, to withdraw money—G, ac- 
cepting vakalatnama with consulting X, believing un 
clerk—Action held done in good faith and not 
amounting to misconduct—-Duty of Advocate in such 
cases stated, 

X, a Senior Advocate was not accustomed to 
withdraw his client's money lying in deposit in 
Court. In such cases, his clients on the advice of 
X, used to take the services of the Junior Advocates. 
On one such occasion X's clerk approached one G, 
a Junior Advocate with a vakalatnama on behalf 
X's Client authorising him to withdraw the client's 
money. Being aware of the general unwillingness 
of X, to dosuch work, G accepted the vakalatnama 
and acting in good faith crossed outthe endorse- 
ment on the vakalatnama and signed his name on 
t with the words“ accepted. ”: 


Held, that in the particular circumstances of the 
case, the admitted fact that Mr. X waeunwilling to 
perform the kind of duty mentioned and the cir- 
cumstance that the Advocate was approached by a 
person who wasup to that time atleast a clerk in 
the employ of Mr. X and trusted by him, deprived G's 
mind of all cause for suspicion and that there was 
not the slightest imputation on the professional 
honour of G ; 

Held, also that Advocates when having to with- 
draw money or to accept serious responsibility of 
the kind from and on behalf of clients should, even 
if there beno apparent circumstances to justify a 
suspicion, doeverything in their power to verify 
the form of the vikalatnama and furthermore, they 
should not accept a vakalatnama unless they have 
satisfied themselves of the bona fides of the person 
who offers it to them. 


Mr. B. N. Mitter, for the Bar Council. 

The Government Pleader, for the Orown, 

Judgment.—In this matter we have to 
consider the conduct of an Advocate of this 
Court and the report thereon by a tribunal 
appointed under the Bar Councils Act. The 
facts are simple. Another Advocate whom 
I will designate as X was in charge ofa 
certain first appeal pending in this Court 
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on behalf of the appellants. The appeal 
was eventually disposed of and a sum of 
money remained due to the Advocate X 
from his clients and a sum of money was 
lying to the credit of the appellants as 
surplus printing cost in the High Court. 
The Advocate X had aclerk whoup to that 
time seems to have given satisfaction to his 
employer. There is a rule governing the 
practice of the office. When money is to be 
withdrawn standing to the credit of a client, 
the Advocate has to go down personally to 
acknowledge the receipt of the money. Tuis 
practice is sometimes inconvenient for Ad- 
vocates of leading practice, with the result 
that a Junior Advocate whose time ig not so 
precious is instructed totake out the money. 
In this particular case the Advccate X was 
not accustomed to recelve money in the 
` office and the practice I have described 
seems to have been usually followed by 
him of advising the client to get the services 
of a Junior Advocate for that limited pur- 
pose. On one morning the clerk of the 
Advocate X went to the Advocate whose 
conduct we are considering with what pur- 
ported to be a vakalatnama on behalf of 
the appellants authorizing him to withdraw 
the sum standing to the appellants’ credit. 
The Advocate being aware of X's general 
unwillingness to perform that kind of duty 
and being directly approached by X's clerk 
accepted the vakalatnama from the clerk, 
He should have of course ascertained that 
the vakalatnama was genuine and that the 
person who gave it to him had authority to 
do so, but acting, as the tribunal have 
found, and as we have no doubt, in perfect 
good faith im the circumstances, he crossed 
out the endorsement which stood on the 
vakalatnama shown to him by the clerk 
‘received through Firangi Rai’, and simply 
signed his name with the word ‘accepted’. 
When the application for withdrawal was 
presented in the office, the irregularity of 
the precise form of acceptance was noticed 
and the Advocate was called on for an 
explanation and eventually the matter was 
directed to be placed before the tribunal of 
the Bar Council who investigated the matter 
under the head of certain charges which the 
tribunal thought ft to hear against the 
Advocate: firstly, that he had accepted a 
vakalainama from a person who was ‘not 
authorized to give it; secondly, that he had 


not complied with r. 5 (f), Chap. IV of the | 


General Rules and Circular Orders; thirdly 
that he had accepted the vakalatnama 
without consulting Mr. X and thereby had 
assisted the client in an attempt to deprive 


In the matier of G., AN aDvocaTe (PAT) 


Pic 
Mr. X of the amount still due to him, and 
fourthly, that he had stated to the Registrar 
that he had consulted Mr. X before doing 
so which statement was said to be untrue. 
The tribunal investigated the matter and 
found that there was nothing to throw the*- 
slightest imputation upon the Advocate’s 
professional honour. The tribunal found 
that in the particular circumstances of the 
case, the admitted fact that Mr. X was un- 
willing to perform the kind of duty mention- 
ed and the circumstance thatthe Advocate 
was approached by a person who was up 
to that time at least a clerk in the employ 
of Mr. X and trusted by him, deprived his’ 
mind of all cause for suspicion. With 
those findings we agree. The case is, how- 
ever, of some importance, because it em- 
phasizes the extremely clear necessity that 
Advocates when having to withdraw money 
or to accept serious responsibility of the 
kind from and on behalf of clients should, 
even if there be no apparent circumstances 
to justify a suspicion, do everything in their 
power to verify the form of the vakalainama, 
and furthermore, they should not accept a 
vakalatnuma unless they have satisfied 
themselves of the bona fides of the person 
who offers it.to them. Some discussion took 


place in the matter of the alleged statement 


by the Advccate to the Registrar as to the 
prior consultation with Mr. X, but the 
tribunal unanimously found that there was 
no intention on the part of the Advocate to 
deceive the Registrar and that the interpre- 
tation of his statement to the Registrar was 
a matter of a misunderstanding. The tribu- 
nal (may ?) make certain recommendations 
which will carefully be considered as to the 
advisability of altering the rules in certain 
respects which at this ‘time it is not neces- 
sary to discuss. With the emphasis of the 
importance to the profession and to the 
administration of justice of the accurate 
verification of vakalatnamas, we see no 
reason to disagree with the report of the 
tribunal or to make any further order in 
this matter. 


D. > Order accordingly. 
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OUDH CHIEF COURT 
Criminal Appeal No. 139 of 1937 
Capital Sentence No. 10 of 1937 
August 2, 1937 
SMITH AND MADELEY, JJ. 
SHEO RAM— APPELLANT 

j VETSUS 

EMPEROR—OOMPLAINANT—RESPONDENT 

Penal Code (Act XLV of 1860), ss. 302, 300, Excep. I 
—Accused and deceased carrying on intrigue with a 
woman—Accused finding deceased at her place— 
Provocation — Attack with lathi blows — Deceased 
dying—Held, case did not come under Excep. 1 to 

3 300—Sentence—-Transportation for life substituted 
for death, 

Provocation given by the sight of misconduct on 
the part ofa mistreesisinthe eye of law a vary 
different thing from provocation given by the sight 
of misconduct on the part of a wife. [p. 344, col. 1.] 

The accused and the: deceased were both carrying 
on an intrigue with a certain widow. On the night 
in question, the deceased visited her, and shortly 
afterwards the accused arrivéd. While he was still 
outsidé her room the deceased went out of the room. 
Thetwomenhad some words, and then started 
struggling with each other. Inthe end the accused 
dealt the deceased two blows on the head with his 
lathi andthe deceased expired while he was being 
carried to the hospital. There was a fracture of the 
skull, death being ascribed to shock and intra-cranial 
heemorrhage resulting from the fracture. The ac- 
cused was sentenced undér s. 302, Penal Oode: 

Held, that every case’ must be decided onits own 
facts, and in the present case, although the accused 
was doubtless provoked -by finding his rival at his 
mistrese’s house, that provocation could not be des- 
cribed as grave and sudden so as to entitle him to 
the benefit of Excep.1 of s 300, Penal Code and that it 
must be held that the accused inthe present case must 
have known that by striking the deceased three 
times on the head with a lathi he was at least likely 
to cause his death. [p. 343, col 2; p. 344, col. 1.] 

[Case-law referred to.] 

Held, however, that in view of the fact that he 
received a certain amount of provocation, and acted 
without premeditation, there was just sufficient 

‘reason to substitute for the sentence of death the 
sentence of transportation for life. [p. 344, col 1,| 


Cr. A. against an ordef of the-Sessions 
Judge, Fyzabad, dated May 29, 1937. 


Mr. B. N. Shargha, for the Appellant. 
The Government Advocate, for the 
Orown. | 


Judgment.—This is an appeal by one 
Sheo Ram, aged forty-five a brahman by 
caste, who has been convicted by the 
learned Sessions Judge of Fyzabad, under 
s. 302, Indian Penal Code, and has been 
sentenced to the extreme penalty, subject 
to the confirmation of this Court. The 
reference in that connection is before us, 
along with the appeal. 

The facts alleged on the prosecution side 
are briefly as follows:— 

The appellant and one Badal; who also 
was' a brahman ‘were both carrying on an 
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intrigue with a brahman widow named 
Balraji. Both the men and this widow 
lived in a hamlet of a village called Konrah, 
and it is said that on the night of 
January 2-3, last they both went to the 
woman’s ‘house, and after a brief quarrel, 
the appellant Sheo Ram dealt Badal three 
blows on the head with a lathi causing 
fatal injuries. The medical evidence shows 


_that at the post mortem examination of 


the body of Badal, who died soon after he 
was attacked, there were found a contused 
wound on the left side of the head above 
the left ear, and two bruises, one on the 
left temple and one on the right side of 
the forehead. There was a fracture of the 
skull, death being ascribed to shock and 
intra-cranial haemorrhage resulting from 
the fracture. The injuries were describ- 
ed as having been probably caused by 
some blunt weapon like a lathi. 
Musammat Balraji, the woman in question, 
said that her husband died eight years 
ago, and about « year before the occur- 
rence under trial she took up her abode at 
the ‘house of his grand-father, Harbans. 
There she entered into illicit relations first 
with thé appellant, Sheo Ram. and after- 
wards with the deceased man, Badal. Ac- 
cording to her, she told Sheo Ram of her 
relations with Badal, and Sheo Ram told 
her to bréak off the connection with Badal. 
The two men, she said, were angry with 
each other. On the night in question, she 
said Badal visited her, and shortly after- 
wards Sheo Ram arrived, while he was 
still outside her room, the entrance to which 
had no doors fitted to it, Badal went out 
of the room, Badal, she said was quite un- 
armed. The two men had some words, 
and then started struggling with each 
other Inthe end Sheo Ram dealt Badal 
two blows on the head with his lathi. 
Badal’s cries attracted three men named 
Babu Ram, Ram Bakhsh and Buchnu and on 
their arrival Sheo Ram gave Badal another 
lathi below on the head, knocking him 
down. Babu Ram gave Sheo Ram a lathi 


blow, and Sheo Ram then made himself 
scarce. 
These three men, Babu Ram, Ram 


Baksh and Buchnu were all examined 
as’ witnesses, in bhe case. Ram Baksh is 
the younger brother of the deceased man 
and Babu Ram is a relation of the de- 
ceased. The third man, Buchnu, is an 
Ahir by caste. Ram Baksh corroborated 
what Musammat Balraji said about her 
relations ‘with Badal and Sheo Ram. As 
to the events of the night in question, he 
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said he heard Badal’s shouts, and ran to 
the house of Harbans, along with Babu 
Ram and Buchnv. He himself, he 
said, saw the accused deal Badal one 
blow on the head with a lathi.. After- 
wards he and others were taking the in- 
Jured man on a charpai to the Police 
Station, but when they had gone a short 
distance Badal expired. This witness 
made the first information report at the 
Police Station. This report agrees sub- 
stantially with the evidence given by the 
witness in Court. 

Babu Ram and Buchnu corroborated the 
evidence of Kam Baksh, each saying that 
he saw Sheo Ram deal one lathi blow on 
Badal's head, knocking him down. Babu 
Ram said that he himself struck Sheo Ram 
with a lathi on his left arm, afterwards 
Sheo Ram ran away in a northerly direction. 

The above is the essential evidence in 
the case. There was in addition, besides 
more or less formal evidence the state- 
ment of one Raja Ram, the brother of 
Babu Ram. He said that he saw Sheo Ram 
running away, and was told by Badal 
that Sheo Ram had attacked him. 

The medical evidence shows that when 
examined on January 6, Sheo Ram was 
found io have a simple fracture of 
the left ulna bone, the injury being such 
as could have been caused with a blow 
a 2 ale 

he appellant made a statement 
s. 164, Criminal Procedure Code, sad aa 
uary 6, before a Magistrate of the first 
class at Fyzabad. In this statement he 
said that “Baldeo” struck him twice with a 
lathi on the head. | efore the Committing 
Magistrate he said that he was lying with 
Musammat Balraji when Badal came on the 
scene, and on his getting up, Badal dealt 
him a lathi blow on the left arm and an- 
other blow on the back He himself. he 
said, then picked upa “belna” or rolling. 
pin, and gave Badal a blow on the temple 
with it. He admitted making the previous 


statement that has been referred to be-- 


fore a Magistrate, except that he repr - 
ed that on that occasion he said at he 
struck Badal with a stick (lakri), and not 
with a lathi. Before the learned Sessions 
Judge he said that Badal gave him three 
blows, and that he ther picked up the rol- 
ling-pin and threw it at Badal. He did 
not know whether it hit him or not. In the 
grounds of appeal submitted by him from 
the jail, the appellant said that on going 
to the house -of Balraji he found Badal 
with her. He said that Badal had a lathi 
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but he himself had none, but he picked up 
a rolling pin, and on Badal's abusing him he 
gave Badal a blow of moderate force with the 
rolling pin, Badal retaliating by giving him 
@ lathi blow. Thereupon he gave Badal a 
second blow with the rolling-pin, hitting 
him on the head. 

It will be seen that the appellant's account 
of the episode has varied considerably at 
different times, and itis clear that no seri- 
ous attention can be paid to any of his 
statements. In his final story told in his 


grounds of appeal from the jail, he does. 


not profess that Badal struck him first, and 
we see no sufficient reason to think that 
that was so. Musammat Balraji said in her 
evidence that Badal had no lathi, and 
although she is undoubtedly an immoral 
woman, whose evidence in all the circum- 
stances of the case has to be received with 
caution, we see no reason to doubt what 
she says on that point. The learned Coun- 
sel for the appellant urged before us that 
of the main witnesses, Raja Ram, Babu 
Ram, Musammat Balraji, and Ram Baksh 


are all related to the deceased, but we see. 


no sufficient reason to reject their evidence. 
supported as it is by the evidence of 
Ahir Buchnu, against whose reliability noth- 
ing has been shown us. In defence four 
witnesses were called. One of these, Din 
Dayal, said that on going to the scene of 
the occurrence he was told by Badal that 
Sheo Ram hit him once with a belna. The 
next witness, Puttu, said that on the night 
in question he saw Badal with a lathi at 
the house of Harbans. The third witness 
was Salik Ram, the father of the accused 


man, Salik Ram gave his own age as one - 


hundred years. He said that Sheo Ram 
left his house without taking any lathi. 
The last witness Hubai, said that he went 
to the Police Station when Badal’s dead 
body was taken there, and the witness 
Din Dayal there had a talk with the Sub- 
Inspector. This evidence was designed to 
support a statement made by the witness 
Din Dayal, to the effect that at the Police 
Station he had a talk with the Sub-Inspector. 
But his statement was not recorded. Laste 
ly, Dr. Anand Sarup, the Medical Officer 
who conducted the post mortem examination 
of the deceased man, was asked a few 
questions on behalf of the accused. He 
said that the injuries on the left side of the 


. head of Badal were inflicted by some blunt 


weapon like a lathi, but might have been 
caused also with a heavy belna. The bruise 
on the right side of the head, the witness 


said, could have been caused by fallona . 
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hard floor. He said, however, that it was 
impossible that the three injuries on the 
head of the deceased man could have been 
caused either by one fall or one blow. 

We think that there can be no doubt 
about the facts of the case. The stories 
told by the appellant himself, as we have 
shown, have varied from time to time, and 
there is nothing in his defence evidence 
that materially assists him. We have no 
doubt that the deceased man was unarmed, 
and that the appellant was armed with a 
lathi, and that finding Badal at the house 
of Musammat Balraji, the appellant lost his 
temper and struck Badal three times on 
the head with his lathi, causing fatal in- 
juries. The learned Counsel for the appel- 
lant, faintly suggested that the appellant 
was completely justified in what he did by 
the right of private defence, but this sug- 
gestion Was not really pressed. The main 
contention raised by the learned Counsel 
was that the appellant should have been 
convicted under s. 304, Indian Penal Code, 
only. In this connection he made reference 
to the case of Kota Potharaju v. Emperor, 
reported in (1931) M. W. N: 1137 (1). In 
that case a man had discovered his mis- 
tress in the arms of a former lover, and 
killed her by stabbing her. He was con- 
victed under s. 302, Indian Penal Code, and 
according to the head-note the learned 
Judges who decided the appeal took the 
view that the conviction ought to be altered 
to one under s. 304, Indian Penal Code. 
The body of the decision, however, shows 
that the conviction and sentence under 
s. 302, Indian ‘Penal Code, were in the end 
confirmed, although the learned Judges 
said that but for two circumstances they 
would have altered the conviction to one 
under s. 304, Indian Penal Code. Another 
case to which we were referred is the case 
of Emperor v- Gulab and others, reported in 
I. L. R. 40 All. 686 (2). In that case, as a 
result of a quarrel, three men attacked 
another man with lathis, and beat him so 
severely that-he died. It was held that in 
the circumstances of that case Excep. 4 
of s. 300, Indian Penal Code, was applica- 
ble, and the offence was held to be punish: 
able under-s. 304, Indian Penal Code. The 
third case referred to by learned Counsel 
is the case of Emperor v. Sardar Khan 
Jarid Khan, reported in I. L. R. 41 Bom. 


(1) 1931) M W N 1137; 136 Ind. Oas. 314; A IR 
1932 Mad. 25; 35 L \W 141; (1932) Or, Oas. 5; 33 Or. L J 
273; Ind. Rul, (1932) Mad 282. 

On A 686; 47 Ind. Oas. 805; 16 A L J 731; 19 Or. 
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27 (3), ın which the accused struck one 
blow with an iron shod stick on the head 
of another man, killing him. It was held 
in that case that the offence was not murder, 
but culpable homicide not amounting to 
murder. Lastly, the learned Counsel made 
reference to the case of Hazrat Gul Khan v. 
King-Emperor, 32 O. W. N. 345 (4). In that 
case the accused man dealt another man 
a blow in the stomach with a knife, causing 
his death. He was convicted originally 
under s. 302, Indian Penal Code, but the 
learned Judges in the end altered the 
conviction to one under s. 326, Indian Penal 
Code, though it is to be noticed that one 
of the learned Judges was not himself of 
opinion that that was the correct course, 
but he did not feel called upon to differ 
from the view taken by his learned 
brother. 

Every case, we need hardly say, has to 
be decided on its own facts, and in the 
present case we think that, although the 
appellant was doubtless provoked by find- 
ing his rival at his mistress’s house, that 
provocation cannot be described as grave 
and sudden so as to entitle him to the 
benefit of Excep. 1 of s. 300, Indian 
Penal Code. According to Musammat Bal- 
raji, she did not on the night in question 
have intercourse either with Badal or with 
Sheo Ram. In that connection the learned 
Counsel for the appellant invited our at- 
tention to the evidence of the Investigating 
Officer Pandit Jamna Prasad, who said that 
when he examined the dead man’s body 
at the Police Station, he found whitish 
matter coming from his penis, but no such 
discharge was noted by the Medical Officer 
who conducted the post mortem examina- 
tion. The learned Counsel argues that the 
discharge may have disappeared by that 
time, and there is no reason why what the 
Investigating Officer said on the above 
point should not be believed. He goes on 
to argue, somewhat ingeniously, that the 
existence of this discharge indicates that 
the deceased man was in the act of inter- 
course with Musammat Balraji when Sheo 
Ram came on the scene, and from this he 
asks us to take the view not only that 
Sheo Ram received very serious provoca- 
tion, but also that Badal being interrupt- 
ed. very likely got up in a rage and struck 
Sheo Ram. All this, however, is of a very 


(3) 41 B 27; 36 Ind, Oas. 578; 18 Bom, L R 793: 17 
Or. L J 530. 

(4) 32 O W N 345; 109 Ind. Oas. 482; 47 O L J 249; 
Ag 40 Oal. 116; 29 Or..L J 516; A I R i928 Oal. 
490, 
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conjectural nature, and we do not believe 
that Sheo Ram actually detected Badal in 
the act of -intercourse with Musammat Bal 
raji. In any case, according to the conten- 
tion -ofthe learned Government Advocate, 
provocaticn given by the sight of miscon- 
duct on the part of'the mis!ress is in the eye 
of law a very différent thing from provoca- 
tion given by the sight of misconduct on 
the part ofa wife. In that connection he 
referred us to the case of Emperor v. 
Dinabandhu Qoriya, 31 Cr. L. J. 737 (5). It 
is not necessary for us to labour that point 
since, as we have said, we do not think 
that the appellant did detect the deceased 
man in the act of intercourse with Musammat 
Balraji. As to the Bombay case referred 
to by the learned Counsel for the appellant, 
the learned Government Advocate has re- 
ferred us to two cases of this Court reported 
in Suraj Prasad v. Emperor, 30. W. N. 451 
(6) and Sheo Prasad v. King-Emperor, 4 O. 
W. N. 445 (7), in both of which the offence of 
murder was held to have been committed 
where a man dealt another man one violent 
blow on the head with force sufficient to 
fracture his skull. A smilar view was taken 
by the Allahabad High Court in the case 
of Emperor v. Umrao, 21 All. L. J. R 316 (8). 
We think it must be held that the appel- 
lant in the present case must have known 
that by striking the deceased man three 
times on the head with a lathi he was at 
least likely to cause his death, and we do 
not see that any of the exceptions of s. 300, 
Indian Penal Code, applies so as to reduce 
the offence to anything short of murder. 
As to the sentence, however, we are of 
opinion that in view of the fact that the 
appellant received a certain amount of pro- 
vocation, and acted without premeditation, 
there is just sufficient reason for us to 
substitute for the sentence of death the 
sentence of transportation for life. The 
learned Government Advocate suggested to 
us that the crime was, in fact, premeditated, 
but we can see no real reason for taking 
that view. 


_The result is that we maintain the convic- 
tion of the appellant under s. -302, Indian 
Penal Code, but in place of the sentence cf 


(5) 31 Or, L J 737; 124.Ind, Oas. $18; A I R 1930 
Sn 199; Ind. Rul. (1930) Oal. 466; (1930) Or. Cas. 


13 i 
(7) 40 W N 445; 101 Ind, Oas. 484; AIR-19 
Enie ty at 2 wen a 

3/74 Ind. Cas. 257; AI R 1923 All. 
355; 24 Or, L J 753. i 
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death we substitute the sentence of trans- 
portation for life. 
Conviction maintained. 
D. Sentence reduced. 
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VENKATARAMANA Rao, J. 
SRI PERARULALA RAMANUJA JEER. 
SWAMIGAL — PETITIONER 
. TETSUS 

T. 8 PICHU IYENGAR—RESPONDENT: 

Madras Hindu Religious Endowment Act (IE of 
1927), ss 62, 63—~Petition under s. 62—Order of 
Board refusing to frame scheme—Suit to set aside 
order—Meaintainability—S. 63, scope of--Nature of 
orders contemplated by s. 63, cl. 4d—Court, if can 
frame scheme itself—Interpretation of Statutes-- 
Doubtful or difficult construction-——Statutory rules 
framed under Act, if can be referred to. 

When a petition is putin by some of the residents 
of the village under s. 62, Madras Hindu Religious 
Endowment Act, for the settlement of a scheme 
for a temple and the Hindu Religious Endow- 
ment Boards after making the necessary enquiry 
come to the conclusion that no case has been made 
out for the framing of a scheme and reject the 
petition, the Court has no jurisdiction to set aside 
the order made by the Board rejecting the petition. 

The orderof rejection whichis passed after the 
preliminary enquiry on the petition under s. 62, 
Madras Hindu Religious Endowments Act, is an 
order which it is competentto pass asa body em- 
powered to deal with the matter in the ordinary 
course of its functions. In s. 63 only three orders 
are mentioned, namely (1):order settling a scheme, 
(2) order modifying a scheme, (3) order 
cancelling the scheme. Section 63 (4) mentions 
“every order of the Board under this section.” 
Prima facie it must relate to the three orders men- 
tioned ins. 63, cls. 1 and 3. The order contemplat- 
ed in cl. 4, can only refer to those three orders and 
not to any order stating that ascheme is necessary 
or not. [p. 346, cols. 1 & 2.] 

When s. 65 says “uny scheme of administration 
which has been settled by a Court under s. 63”, it 
only means a scheme which has been modified by 
the Court under s. 63 and nota scheme which has 
been settled by itself. Before a Court can function, 
there must be a scheme framed by the Board or 
else it has no jurisdiction to deal with it [p. 347, 
cols. 1 & 2.] 

In the case of doubtful or difficult construction of 
the Act, it is permissible to look into the etatutory 
rules framed in pursuance of the authority conferred 
under the Act. 


C. Rev. Pet. under s. 115 of Act V of 1908 
and s. 107 of the Government of India Act 
praying the High Court to revise the order 
of the District Court of Tinnevelly, dated . 
August 20, 1936, and made in O. 8. No. 4 of 
1935. l 
Messrs. B..Sitarama Rao and K. E. Raja- 
gopalachari, for the Petitioner. 

: Mr. K. V. Sesha Ayyangar, for the Respon- . . 
ent. 
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Judgment.—The question raised in this 
revision petition is one of some Importance. 
It relates to the construction of s. 63 
of the Hindu Religious Endowments 
Act. Under s. 62 of the Act a petition 
was put in by some of the residents of 
Tirukkurungudi village, Nanguneri Taluk, 
Tinnevelly District, for the settlement of a 
scheme for the temple of Sri Alagainambi- 
rayar, Tirukkurungudi alleging mis-manage- 
ment on the part of the trustee. .The Hindu 
Religious Endowment Boards after making 
‘the necessary enquiry came to the conclu- 
sion that no case has been made out for 
the framing of a scheme and rejected the 
petition. This suit has been filed for set- 
ting aside the said order and for framing a 
scheme. A preliminary issue was raised 
whether a suit lies under s 63, cl. 4 of the 
Act. The learned District Judge uas- held 
that such a suit lies. It is against the 


said order that the. above revision petition’. 1s 
: ~his refusal cannot be canvassed in a Court 


has been filed.- It is contended by Mr. 
Sitarama Rao that on a proper construction 


ofss 62 and 63 Of the Act when the Board. 
in the exercise of its discreticn declines: 


to frame a scheme, the Court has no juris- 
diction to interfere with it. The question 


is, is this contention tenable ? Unders. 63, . 


cl. 4, the trustee or any person having 
interest is entitled to institute a suit in a 
Court of law to modify or set aside an order 
of the Board under the said section The 
poiot in controversy now is whether an 
order by the Board rejecting the petition to 
frame a scheme. would be an order within 
the meaning of s. 63. Section 63 does not 
‘ expressly provide for such an order. But 
it is argued that it dees by implication. 
It is contended by Mr. K. V. Sesha [yengar 


that -when s. 63 empowers the Board by ~ 


order to settle a scheme it necessarily 


carries with it the power by order to refuse. 


to settle a scheme. To appreciate this con- 


tention it is necessary to examine the scope- 


and object of ihese sections. Before doing 
S0,-it is desirable to look into the state of 
the law at the time the Act: was passed and 
the necessity for the enactment. Before 
the passing of the Hindu Religious Endow- 
ments: Act the provision, so far as the 


mofusstl Courts-in the Presidency are. con-' 


cerned, for the settlement of scheme relat- 
ing to religious endowments is s. 92, Civil 
Procedure Code. Under that section the 
Advocate-General or two more persons hav- 
ing an interest in the trust and ‘having 
obtained the consent in writing of the 
Advocate-General may institute ‘a suit- for: 
getting any of the reliefs mentioned in 
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that section. . It will be noticed that all the 
reliefs relate to the proper administration 
and superintendence of the endowments 
dealt with by the section and the procedure 
indicated therein was made mandatory. 
Before any suit can be instituted by persons 
other than the Advocate-General, the con- 
sent of the Advocate-General is a condition 
precedent. The Advocate-General of his 
own motion or on the representation of 
persons interested in the trust after making 
an enquiry must come to a conclusion that 
in the interests of the trust a scheme is 
necéssary. If as a result of the enquiry 
he is not satisfied as to the necessity for 
framing a scheme no suit can be instituted 
and no relief can be given. Nor can any 
Court of law compel the Advocate-Genera]l 
to give sanction. It has been even held 
that no writ analogous to that of mandamus 
under s.45 of the Specilic Relief Act can 
issue to him. The reasons given by him for 


‘of law. The principle underlying that pro- 
vision: is that the Advocate General re- 
` presents the Orown who as parens patria 
is the guardian of all the charities. There- 
fore he is the competent person to judge 
whether it is in the interests of the in- 
stitution that action should be taken. Again 
if the- Advocate-General sanctions the in- 
stiiution of the suit, the Court is not bound 
to frame a scheme. The Court also ig 
invested with a discretion to go into the 
whole matter and finally come to the con- 
clusion that a scheme may or may not be 
necessary. If it comes to the conclusion 
that a scheme is necessary, it will frame 
a scheme, otherwise not. Such was the 
state of the law on the date of the passing 
of the Act. It was felt.that Courts should, 
.a8 far as possible, be divested of the burden 
of superintending religious endowments, 
that their administration and superinten- 
dence should be vested in a body of persons 
who by experience, habits of thought and 
their acquaintance with the local conditions 
would be better able to frame suitable 
schemes and see that the religious endow- 
ments are properly administered and duly 
appropriated for the purpose for which 
they were made. By the passing of the 
Hindu Religious Endowments Act, s. 92 has 
‘been repealed and the only way to get 
reliefs provided in that section is by re- 
sorting to the procedure indicated in the 
Act. A comparison of the several sections 
of the Act will clearly show that the legis- 
lature. dealt with every aspect of the ad- 
ministration and management of the relie 
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gious endowments in the same manner as 
3. 92 was intended to deal with. For the 
consent of the Advocate-General the consent 
of the Board has now been substituted. 
Under s.73 ofthe Act the Board or any 
person having obtained the consent of the 
Board may institute a suit for some of the 
reliefs which were previously obtained 
under s. 92. In regard to the framing of 
the scheme, the jurisdiction has been con- 
ferred upon the Board itself. The under- 
lying policy of the Act is as already stated 
that the jurisdiction of the Court to frame 
a scheme should be taken away and should 
be vested in a body of persons better com- 
petent todo so. If wenow turn to ss. 62 and 
63 of the Act, it will be seen that the power 
to frame a scheme for an excepted temple is 
solely vested in the Board which power was 
formerly vested in a Court, in lieu of the 
safeguard which was provided in s. 92 
before jnitiating proceedings for a scheme, 
viz. the decision of the Advocate-General 
as to prima facie proof of its necessity, 
the decision of the Board has been subs’ itut- 
ed inss. 62 and 63. Like the Advocate- 
General in s. 92, the Board must be satisfied 
that a scheme is necessary. For that pur- 
pose it can, of its own motion, or on the 
representation of persons interested in the 
trust who should be not less than 20 in 
number, make an enquiry as to the necessity 
of ascheme. It is only when it is satisfied 
that the trustee has mismanaged or in the 
interests of the proper administration a 
scheme should be settled, jurisdiction is 
conferred upon the Board by order to settle 
a scheme. Ifit is not satisfied, it has no 
jurisdiction to frame a scheme. The order 
that is specifically referred to in s. 63 is 
only an order settling ascheme. And there 
is no provision in s. 62 or s. 63 providing 
for an order by the Board that a scheme is 
necessary or not. Section 63 will not come 
into operation till the initial decision by 
the Board that a scheme is necessary. Such 
an order is not one contemplated by s. 63, 
For example if the Board itself takes the 
initiative there is no provision ins. 62 or 63 
to pass any order that a scheme is necessary 
or is not necessary because if it comes to the 
conclusion ‘that a scheme is necessary, it 
straight away assumes jurisdiction under 
s. 63. The order of rejection which is 
passed after the preliminary enquiry on 
the petition under s. 62 is an order which 
it is competent to pass asa body empowered 
to deal with the matter in the ordinary 
course of its functions. In s. 63 only three 
orders are mentioned, namely (1) order settl- 
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ing a scheme, (2) order modifying a scheme 
(3) order cancelling the scheme, s. 63 (4) 
mentions “every order of the Board under 
this section”. Prima facie it must relate 
to the three orders mentioned in a.-bd 
cis. land 3. A reference to the statutory, | 
rules. made in pursuance of the power con- 
ferred by the Act also lends support to 
the view that the order contemplated in 
cl.4, can only refer to those three orders 
and not to. any order stating that a scheme 
is necessary or not. Section 63, cl. 4, says 
that every order of the Board shall be 
published inthe prescribed manner and 
the rule made by the Local Government 
in 1926 after the passing of the Hindu 


Religious Endowments Act of 1925 in 
regard to the publication ran in these 
terms : 


“Every order of the Board settling, modifying or 
cancelling a scheme unders. 53 or 59 corresponding 
tos.63 of the present Act) shall be published 
inthe notice board ofthe temple or math afiéscted 
by the order and in the district Gazettee of the 
District or Districts in which the temple or math 
is situated: where the order affects a temple, it 
shall also be published inthe notice board of the 
committee, if any, within whose jurisdiction the 
temple affected is situated.” 

Thus it will be seen that only three 
orders are required tobe published, i.e» 
orders settling, modifying or cancelling 
a scheme. This rule read in conjunction 
with s. 63, cl. 4, shows that every order of 
the Board under this section only com- 
prises the three above orders and no 
other. In the case of doubtful or difficult 
construction of the Act it is permissible 
to look into the statutory rules framed 
in pursuance of the authority conferred 
under the Act. The rule of construction 
is thus stated in Oraies on Statute Law 
at p. 144: 

“When the language ofan Act is ambiguous and 
difficult to construe, the Court may, for its assistance 
in its construction refer to rules made under the 
provisions of the Act, especially where such rules 
are by the statute authorisingthem directed to be 
read as part of the Act.” : 

In support of this rule reliance in placed 
on the observations of Mellish, L. J. 
in ex parte Weir (1) viz: 

“But we are of opinion that wherethe construction 
ofthe Act is ambiguous and doubtful on any point, 
recourse may be hadto the rules which have been 
made by their Lord Chancellor under the authority 
the rules any 
particular construction has been put onthe Act, 
it is our duty to adopt and follow that construc- 
tion.” 

As already pointed out by me, previous 
to the passing of the Act, when the Advocate- 
General declined to give sanction, there 
was no power inthe Court to interfere 

(1) (1871) 6 Oh. App. 879. . 
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withit. I do not think there was any 
alteration in the law intended when the 
consent of the Board was substituted 
for that of the Advocate-General. And 
further thereis the additional fact that 
as the refusal by the Advocate-General 
was not finalandit was open to him to 
alter his decision and subsequently sanc- 
tion the institution of the suit, similarly 
it would be open tothe Board to revise 
their decision: and come to the conclusion 
that a scheme may be necessary. It is 
contended by Mr. Sesha Iyengar that if 
tie Court is invested with a power of 
cancelling ascheme andin doing so can 
gointo the grounds on which a scheme 
was considered necessary, it would have 
been contemplated by the legislature that 
the Court can also gointo the grounds of 
refusal. Iam not able toagree with this 
view. When the Board settles a scheme it 
doesnot interfere with vested rights and 
therefore a power of revision is conferred 
on the Court to see that such rights have 
not been unduly interfered with. The 
power now given to the Court is the same 
which was exercised by it previously, 
namely where the Advocate-General sanc- 
tions the institution of the suit for framing 
a scheme, still the. Gourt can decline to 
frame a scheme. There is also another 
reason which is apparent from the pro- 
visions of s. 63 and points to the conclusion 
that it was notin the contemplation of the 
legislature that the Court should interfere 
with the exercise of discretion by the Board 
in refusing to frame ascheme. So far as 
the power of interference of the Court is 
concerned, it can only modify a scheme 
which has already been made by the Board. 
It has no power to frame a scheme itself. 
It can cancel a scheme framed by the 
Board but it cannot itself frame a scheme 
though it might modifyit. So when the 
Board declines to frame a scheme, there 
isno use inthe Oourt setting at naught 
that discretion because there is no power 
in the Court to compel the Board to frame 
ascheme. Unless the Court has got that 
power, it would be futile to set ‘aside such 
an order. Mr. Sesha Iyengar contends 
that such a power can be deemed to be 
implied is suggested by the wording of 
s. 65. [do notsee how. When s. 65 says 
any scheme of administration which has 
been settled by a Court under s, 63 
it only means a scheme waich has 
been mol:ied by the Court under s. 63 
and not ascheme which has been settled 
by itself. Before a Court can function, 
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there must be a scheme framed by the 
Board or else it has no jurisdiction to deal 
with it. 

Mr. Sesha° Ayyangar relied upon a 
decision of the Privy Councilin Re Pehj 
Hadjee Abdollah Reasut Hossain v. Hadjee 
Abdoolah (2) where their Lordships of the 
Privy Council were construing s. 76 of the 
Registration Act VIIL of 1871 which pro- 
vided that no appeal lay from an order 
made under that section. Their Lordships 
of the Judicial Committee held that an 
order against which no appeal can be pre- 
ferred would. apply to an order rejecting 
as well as to an order admitting an applica- 
tion for registration. Similarly, Mr. “esha 
Ayyangar contended the order refusing to 
settle a scheme must be deemed to have 
been passed under s 63. As I have already 
pointed out, an order allowing the petition 
to frame a scheme is not an order contem- 
plated unders. 63. Therefore that decision 
has no bearing tothe facts of this case. 
I am, therefore, of opinion that the Court 
has no jurisdiction toset aside an order 
made by the Board rejecting the petition 
under s. 62 of the Act. I, therefore, allow 
the revision petition and set aside the 
order of the learned District Judge and 
dismiss the suit. But in the circum- 
stances I make no order as to costs. 


A.N. Appeal dismissed. 
PO 20 131; 3IA 2214; 26W R 50; 3 Sar, 221 
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Guna anD BARTLRY, JJ. 
HARAGOUDRI BATABYAL AND anotagr— 
PLAINTIFES— APPELLANTS 
vETSUS 
ASHUTOSH BATABYAL AND OTHERg— 
DEFEN DANTS——RESPONDENTS 

Hindu Law—Joint family —Dayabhaga—-Question 
as to nature of property is one of fact—One mem- 
ber having sufficient means to purchase property — 
Presumption - Absence of joint fund or nucleys— 
Contribution towards expenses of ceremonies from all 
—One member really earning member— Presumption 
of jointness in fund, tf arises, 

The question whether properties acquired by a 
member of a joint family were his self-acquired prop- 
erties or joint properties, isa question of fact to be 
determined on evidence; ifone member of the joint 
family has sufficient means to purchase the proper- 
ties, the presumption will be in favour of self-acgui- 
sition, The mere existence of a nucleus will not 
impress the acquisition with the character of joint 
family property, unless it is shown that the acquisi- 
tion could have been made from the income derived 
from the nucleus, The presence, therefore, of a sub- 
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stantial nucleus raises a presumption of an acquisi- 
tion of the property which can be treated as joint 
property. i 

But where there is no joint fund or sub- 
stantial nucleus and one member is really earning 
member and the expenses ofthe sacred thread cere- 
mony and the first rice ceremony of all the members 
were met from joint funds, the paddy was consum- 
ed on all ceremonial occasions; each member of the 
family had to contribute to the joint funds on a fixed 
scale; and after contribution at that rate each 
member used to keep his savings to himself, 
these facts will go to establish the Jointness in mess, 
but not jointness of fund for acquisition of joint 
properties. os 

C. A. from the original decree of the Sub- 
Judge, First Court, Midnapur, dated May 
13, 1933. : 

Messrs Sarat Chandra Jana and Hiran 
Kumar Roy, for the Appellants. 

Messrs. Satcouripat: Roy, Gopendra Nath 
Das, Bireswar Chatterjee, Amiyalal Chat- 
terjee and Tapan Kumar Mitra, for the 
Respondents. 


Judgment.—This appeal has arisen out of 
a suit for partition. The case of the plain- 
tiffs as stated in the plaint filed in the 
suit was that Gobinda Chandra Batabyal, 
Umacharan Batabyal and Sripati Charan 
Batabyal, the three sons of late Dataram 
Batabyal, were members of a joint family 
governed by the Dayabhaga School of Hindu 
Law, who owned and possessed joint prop- 
erties descended to them from their father 
and that thethree brothers living in com- 
mensality were joint in mess, worship and 
property,.had joint funds ont of which 
properties were acquried which were the 
joint properties of the plaintiffs and the 
defendants in the suit. The plaintiffs 
were the sons of Sripati : defendants Nos. 3, 
4 and 5 were the sons of Brojogopal, son 
of Gobinda ; defendant No. 6 was the son 
of Uma Charan; defendant No. 7 was 
the son of Mahim, ason of Uma Oharan. 
The . three- brothers mentioned above, 
Gobinda, Uma Charan and Sripati, com- 
bined their earnings and out of the joint 
funds acquired properties jointly owned by 


them. The propérties alleged to be joint. 


wére Mentioned in five different schedules 
to the plaint , the schedule (Ka) properties 
consisted of a dwelling house with lands on 
which the house stood, a _ two-storeyed 
brick built house valted Rs. 2,700; 
the schedule (Ka) properties consisted. of 


some lands in’ Mouza Amchata-: the sehe- 
dule- (Gha) consisted of movables including ' 


a Government Promissory Note for Rs. 500; 
the properties described in schedules (Ga) 
and (Uma) consisted of some lands in 
Mouza: Nabasan; the ancestral ` village of 
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the parties from where the three brothers 
came to the town of Midnapur. 

The claim for partition was resisted by 
defendants Nos. 1 to 5. It was asserted 
by the contesting defendants that the two 
brothers Uma Charan and Sripati were 
mere defendant members, and as such, 
were maintained by Gobinda, the eldest 
brother. There was no joint fund to which 
the three brothers living together were 
jointly entitled. The properties mentioned 
in the plaint with the exception of those 
in schedules (Ga) and (Uma) were prop; 
erties acquired by Gobinda out of his own 
funds ; these properties were not joint prop- 
erties, and those mentioned in schedules (Ka), 
(Kha) and (Gha) have always stood in 
Gobinda’s name and rent and taxes in 
respect of the same have always been 
paid by Gobinda’s branch of the family 
represented by defendants Nos. 1 to 5 
in the suit. Defendant No. 6 filed a 
written statement supporting the plain- 
tiff, defendant No. 7 did not appear at 
the trial. On the pleadings of the parties 
concerned, the material issue raised for 
determination in the case was Issue No 5. 
Whether the properties mentioned in sche- 
dules (Ka), (Kha) and (Gha) are ejmali 
properties as alleged in the plaint? If 


‘so, what is the plaintiff's share therein ? 


The learned Subordinate Judge in the 
Court below in a careful judgment dis- 
missed the plaintiffs claim in respect 
of the propertiesin schedules (Ka), (Kha) 
and (Gha), and directed the plaint to 
be returned for presentation to the proper 
Court with respect to the properties in 
schedules (Ga) and (Uma), in view of the 
fact that those properties in schedules (Ga) 
and (Uma) were situated in the District of- 
Hugly. The plaintiffs appealed to this 
Court from the decision of the Subordi- 
nate Judge, dismissing the plaintiffs’ suit 
with reference to the properties mentioned 
in schedules (Ka), (Kha) and (Gha). In the” 
case before us, it has tobe kept in view 
that the question whether properties 
acquired. by a member of a joint family 
were his self-acquired properties or joint 
properties, is a question of fact to be deter- 
mined on evidence; if one member of the 
joint family has sufficient means to pur- 
chase the properties, the presumption will 
be in favour of self-acquisition. It is also 
to: be borne in mind that the mere exis- 
tence of a nucleus will not impress the 
acquisition with the character of Joint 
family property, unless it is shown that 
the acquisition could have been made from 
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the income derived from the nucleus. The 
presence, therefore, of a substantial nucleus 
raises a presumption of an acquisition of 
the property which can be treated as joint 
property. 

The properties described in the different 
schedules to the plaint have to be consi- 
dered separately ; but four things stand out 
prominently which must be taken into 
account : 

l1. The evidence led in the case before 
us established the position thatthe prop- 
erties at Nabasan described «schedules (Ga) 
and (Uma) taken to be the nucleus of 
joint family property consisted of not 
more than 3 bighas of land, yielding an 
income of Re. 1-8-0 a year, and the 
evidence on the side of the defendants can- 
not but be believed and must be treated 
as acceptable, that the income from the 
Nabasan property was not sufficient even to 
defray the expenses of the ancestral Durga 
Puja or costs of the settlement proceedings. 
though the requirements therefor were 
very small; amounts had to be contri- 
buted on these heads of expenditure by 
the co- sharers entitled to this property. 
There is no evidence given in the case that 
there was any money which could be 
treated as income out of the Nabasan 
property. Reference has been made to 
a very small income from the Naba- 
san property; and we got from defen- 
dant No.6 in the case who had supported 
the plaintiffs’ claim that the income 
from the Nabasan land added to the income 
from jajmans and disciples would be about 
Rs. 160 to Rs. 150 a year. We have it 
also from defendant No. 6, Mihir, that he 
was not in a position to say what’ the 
income from the landed property at Naba- 
san was. There is, therefore, no evidence 
by way of rebuttal of definite evidence 
coming from the side of defendants Nos. 1 
to 5, the contesting defendants, that the 
Nabasan property did not yield an income 
of more than Re. 1-8-0 a year. Mihir added 
in his statement in cross-examination, that 
no jajmans or disciples ever paid any 
money in his presence, but that he heard of 
realization from them. On the evidence as 
it stands, it cannot be said that the Nabasan 
property described in schedules (Ga) and 
(Uma) could be treated as a nucleus out of 
which the joint properties now claimed 
could be acquired. 

2. As to the existence of a joint fund out 
of which joint properties could be acquired, 
no money, according to the evidence which 
appears to us to be trustworthy, ever came 
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from the Nabasan property. The brothers 
Sripati and Uma Charan had practically no 
income, and the eldest Gobinda was the 
only person who had a decent income out 
of which the family consisting of his bro- 
and other defendants were main- 
tained. 

3. The evidence coming from the plaintiffs’ 
side from defendant No. 6 himself, support- 
ing the case of the plaintiffs, and the wit- 
nesses examined at his instance in support 
of the plaintiff's claim, go only to establish 
that there was jointness in mess and wor- 
ship, and that there was no property except- 
ing the property at Nabasan described in 
schedules (Ga) and (Uma), which was joint 
family property owned and possessed by 
the three brothers, Gobinda, Sripati and 
Uma Charan. 

4, The properties acquired and described 
in schedules (Ka), (Kha) and (Gha) were 
all acquired in the name of Gobinda alone 
who, on the evidence before the Court, 
had sufficient fund for acquisition of the 
same. 

There was in the case before us no joint 
fund; there was no substantial nucleus out 
of which any property could be acquired, 
as alleged by the plaintiffs in the suit. The 
eldest brother, Gobinda was really the 
earning member, and the other two brothers 
living in commensality were dependants. 
There is a significant statement contained 
in the evidence given by defendant No. 6 
in support of the plaintiffs’ case relating to 
jointness offund. It was stated by Mihir, 
in his evidence before the Court, that the 
plaintifis and the defendants were joint in 
mess; that the expenses of the sacred 


‘thread ceremony and the first rice ceremony 


of all the members were met from joint 
funds, the paddy from Amchata was con- 
sumed on ail ceremonial occasions: each 
member of the family had to. contribute to 
the joint funds on a fixed scale; and after 
contribution at that rate each member used 
to keep his savings to himself. This would 
go to establish the jointness in mess as has 
been deposed to also by the other witnesses 
examined by or on behalf of the plaintiffs 
at the instance of defendant No. 6 including 
Barada Sundari, mother of defendant No. 6, 
who was giving her evidence, in support 
of the plaintiffs’ case, and in support of 
the case stated by her son but not jointness 
of fund for acquisition of joint properties. 
Passing on now tothe properties sought to 
be partitioned : 

Schedule (Ka) property.—It consists of a 
pucca dwelling house standing on lands 
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acquired in the name of Gobinda. In re- 
gard to some of the plots of land appertain- 
ing to the homestead, documents were not 
produced by defendants Nos. lto 5; but 
they were not called for at any time by-the 
plaintifs from the contesting defendants, 
in the suit. These defendants, how- 
ever, established by evidence, their title 
by purchase and the title deeds were pro- 
duced in respect of the greater portion of 
the lands on which the pucca structure stood, 
and evidence both oral and documentary, 
was given of payment of rent and taxes in 
respect of the land covered by the pucca 
structure and by the homestead generally. 
The entries in the Settlement Records pro- 
duced on the side of the contesting defen- 
dants make it abundantly clear that they 
were the parties in possession of the home- 
. stead comprising several plots of land. .The 
non-production of some unregistered docu- 
ments of which mention was made in the 
plaint, did not and could not possibly 
minimise the effect of the evidence on the 
record, showing that the homestead was 
owned and was being possessed by Gobinda 
and after him, by defendants Nos. 1 to 5. 
On'this part of the case, it is significant 
that so far as the construction of the pucca 
dwelling house was concerned, no attempt 
was made to establish the . position that any 
portion of the costs of construction of the 
building comprising the dwelling house, 
which was of a substantial nature consisting 
of many rooms and out-houses, was contri- 
buted by the plaintifis, or by defendants 
Nos. 6 and 7 or their predecessors-in-interest 
Uma Charan and Sripati, The mention of 
Uma Charan’s name in. a document (heba- 
nama Ex. 1 in the case) executed by a third 
party,.could not, in our opinion, advance 
the claim of the plaintiffs or that of de- 
fendant No. 6 tothe schedule (Ka) prop- 
erty as joint; that might at the most be 
treated as a piece. of evidence in support 
of the case of the plaintiffs, so for as it 
related to the schedule (Ka) property. But 
the effect of such evidence was almost nil 
in view of the positive and definite evi- 
dence that the schedule (Ka) property 
was acquired by Gobinda, and was owne 

and possessed by defendants No.1 to 5 after 
his demise. The evidence on this part of 
the case indicates clearly that ptots of 
land -were acquired by Gobinda at differ- 
ent times and structures were built upon 
them at his own expense. The evidence of 
pcssession of Gobinda and after him by 
defendants Nos. 1 to 5 appears to us to. be 
complete; and there can be no question of the 
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schedule (Ka) property being joint property 
to which any party other than defendants 
Nos. 1 to 5 could have’ any semblance of 
claim. The plaintiffs claim for partition 
of schedule (Ka) property must, therefore, 
fail. l an 

Schedule (Kha) properties in Mouza 
Amchata.—The evidence shows that the 
lands in Amchata were acquired in the 
year 1864, Gobinda was the recorded ten- 
ant; under the Midnapur Zemindary Com- 
pany, rents used to be realized by Uma 
Oharan and Sripati; and evidence has 
been led on the side of defendants Nos. 1 
to 5 explaining the reason why in some. df 
the rent receipts the names of those persons 
appeared. Some of the documents in the 
shape of rent decrees in which the plaint- 
iff's names appeared. along with the 
names of defendants Nos. 1 to 5, cannot, in 
our judgment, establish the title of the 
plaintiffs to the Amchata lands. So far as 
these rent decrees were concerned, it would 
appear that the question at issue relating 
to the title to the properties, raised as be- 
tween the two sets of defendants in the - 
litigations in which the decrees were 
passed, was expressly left open. The 
litigation, it may be noticed, in which the 
decree were passed, were characterised by 
the trial Court as collusive proceedings; 
and we are inclined to think that the 
observations made by ‘the learned Judge 
in the Court below stand on valid grounds. 
It appears to us to be established that the 
lands at Amchata schedule (Kha) proper- 
were self- acquired properties of 
regard to the properties 
mentioned in schedules (Ka) and. (Kha) 
mentioned above, it is to be noticed 
that they were never ab any time consi- 
dered to be joint properties of the three 
brothers, Gobinda, Uma Charan and Sri- 
pati by defendant No. 6 who supports the 
plaintiffs in their claim fur partition. It is 
worthy of notice that in the ists of the 
properties submitted by defendant No. 6 as 
a Government servant, no mention was 
made at uny time of any of these proper 


‘ties as joint. family properties; the only- 


property mentioned by defendant No. 6 in 
the lists submitted by him as a Govern- 
ment servant from time to time was the 
Nabasan property mentioned in schedules 
(Ga) and (Uma) tothe plaint, —— — — ; 

A grocers shop started by Sripati was 
brought in so far as the evidence given by 
the plaintifs and defendant No. 6 was con- 
cerned. It'is impossible on the evidence 


before us, to say thatthe negligible income 
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out of a small shop with a capital only of 
Rs. 30 to 40 could help the parties concern- 
ed, the plaintifis and defendants Nos. 6 and 
7, in establishing their case of acquistion 
of property out of joint funds, so far as the 
properties standing in the name of Gobinda 
Were concerned, and which were proved to 
be his self-acquired properties, purchased 
_. out of his own funds. Some evidence was 
led on the question of joint worship. That 
evidence may be believed Lut it does not 
throw any light cn the question of joint- 
ness of properties mentioned in schedules 
(Ka, and (Kha), as raised by the plaintiffs 
and defendant No. 6 in the plaint and the 
written statement filed by them respectively 
in the Court. The joint worship was carried 
on out of the very small income of lands at 
Nabasan which were joint as between the 
three brothers, Gobinda, Uma Onaran 
and Siipati, supplemented by the contri- 
butions made by the members of the family 
out of their separate funds, of which men- 
tion was made in the deposition of defend- 
ant No. 6 before the Court and to which 
reference has been made above. Reliance 
was placed upon the contents of some 
letters used as evidence passing between 
the parties, the plaintiffs and defendants 
Nos.6 and 7 on one hand and the contesting 
defendants, defendants Nos. 1 to 5 on the 
other in support of the case, so far as joint- 
‘ness of the propelties covered by schedules 
(Ka) and (Kha) was concerned. As has 
been observed by the Judge in the Court 
below, a careful reading of these letters 
does not in any way indicate jointness of 
funds, much less jointness in the matter of 
acquisition or possession of the properties 
covered by schedules (Ka) and. (Kha) to 
the plaint. Reference was made in deiail 
to these letters; but the impression left on 
us on perusal of the same was that no 
light was thrown by the letters on the 
main question in cuntroversy between the 
parties, namely joint character of the pro- 
perties ,mentioned in schedules (Ka) and 
(Kha) tothe plaint. 
~ The movable properties mentioned in 
schedule (Gha), including a Government 
Promissory Note for Rs. 500, cannot be 
held to be joint. There is no evidence in 
support of such a position; and the evi- 
dence coming from the side of defendants 
Nos. 1 to 5 goes toestablish that they belong- 
ed tothem to the exclusion ot the plaintiffs 
and defendant No. 6. On the whole on a 
careful consideration of the material before 
us, the definite conclusion, we have arrived 
at is that the Judge in the Court below is 
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right in his decision dismissing the plaintifi’s 
claim for partition, as made before the 
Court, so far as that claim related to the 
properties mentioned in schedules (Ka), 
(Kha) and (Gha) to the plaint. In our judg- 
ment the plaintiffs and defendant No. 6, 
who supported to the fullest extent the 
case of plaintiff before the Oourt, had 
not by evidence before the Court made 
the beginning of a case in respect of which 
it could be said that any of the items of 
properties mentioned in schedules (Ka), 
(Kha) and (Gha) to the plaint, was joint 


‘ property belonging to the three brothers 


Gobinda, Uma Charan and Sripati. In the 
result, the decision and the decree passed 
by the Court below are affirmed and this 
appeal is dismissed with costs payable by 
the plaintiffs-appellants to defendants Nos. 1 
to5 respondents. The hearing fee in this 
Oourt is assessed at five gold mohurs, 


D- Appeal dismissed. 





PATNA HIGH COURT 
Civil Revision Petition No. 522 of 1936 
December 23, 1936 
FAZL Aut, J. 
ABDUL MAJID—Prritiongr 
VETSUS 
ALJ ASHRAF—Oppositra PARTY 

Civil Procedure Code (Act V of 1908), Sch. ITI, 
paras, 14, 15—Award passed and submitted to Court 
—Award not bearing signature of arbitrator who 
was absent throughout proceeding—Award, if can 
be remitted under para. 14 (c)—‘ Misconduct" in 
para. 15, meaning of—Absence of arbitrator from 
proceeding due to justifiable cause, whether miscon- 
duct. 

Where the award does not bear the signature of 
one of the arbitrators and where it further appears 
that he had taken no part in the proceedings, the 
Court is fully justified in remitting it to the arbi- 
trators under para. 14, Sch. II, Civil Procedure 
Code, since there is an objection to the legality of 
the award cpparent on the face of it. Champsey 
Bhara & Co. v. Jivraj Balloo Spining and Weaving 
Co., Ltd. (l), explained. 

The word ‘misconduct’ asused in para, 15 does 
not necessarily ‘imply any corruption or moral 
turpitude onthe part of the arbitrators, The word 
‘misconduct’ is used in the sense of neglect of such 
duties and responsibilities as devolve on arbitra- 
tors acting judicially under the Oivil Procedure 
Code, and it will be unreasonable to hold that even 
where the absence of the arbitrator from some of 
the proceedings is due to some justifiable cause, it 
will necessarily amount to misconduct. Thammi- 
raju v. Bapiraju (2), dissented from. 

U. Rev. Pet. from the order of Munsif, 
Hajipur, dated September 30, 1936. 

Mr. Ghulam Muhammad, for the Peti- 
tioner. 


Syed Ali Khan, for the Opposite Party. 
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Order.—This application has been made 
in connection with a suit which is pending 
before the Munsif of Hajipur and in which 
the dispute between the parties has been 
referred, at their instance, to the arbitra- 
tion of five persons. It appears that the 
award which was submitted to the Munsif 
had been signed by four of the arbitrators 
only and so he has remitted it to them 
with the direction that all of them should 
join in the award and submit it to him 
by a certain date. The petitioner now 
challenges the correctness of the order 
and it is contended on his behalf that the 
Munsif ought to have set aside the whole 
award under para. 15, Sch. IL, Civil Pro- 
cedure Code, and proceeded with the trial 
of the suit. It is, however, clearly stated 
in the petition filed in this Court on be- 
half of the petitioner that the fifth arbitra- 
tor could not take partin the proceeding 
as he had fallen ill. 

The first point to be considered is whe- 
ther the Munsif was competent in the cir- 
cumstances of the present case to proceed 
under para. 14 (c), Sch. Il, Civil Procedure 
(ode. Under this paragraph the Court may 
remit the award or any matter referred to 
arbitration to the re consideration of the 
arbitrator where an objection to the legality 
of the award is apparent on the face of 
it. In the present case the award did not 
bear the signature of one of the arbitrators 
and it further appears that he had taken 
. no part in the proceedings. - In .these cir- 
cumstances it seems to me that the Munsif 
was fully justified in remitting it to the 
arbitrators under para. 14.. In this con- 
neclion -the learned Advocate for the peti- 
tioner strongly relies on Champsey Bhara 
& Co..v. Jivraj Balloo Spining and Weaving 
Co.; Ltd: (1), and contends that a Court can 
proceed. under para. 14 only. when in the 
award or in a document incorporated with 
it, ‘for instance, a note appended by the 
arbitrator stating the reasons for his deci- 
sion, there is found some. legal proposition 
which is the basis of the award and which 
is erroneous. In my judgment the obser- 
vations made by their Lordships of the 
. Privy Council in that.case must have been 
intended by them to-apply only to that 

‘particular type of cases which they had 
' before them and cannot be taken to be ex- 
- haustive. 3 


(1) 50 I A 324; 73 Ind Cas. 436; A IR 1923PC 
- 66; 47 B 578; 44M LJ 706; 25 Bom. L R 588; (1923) 

M.W N 596; 33 M LT 419; 28 C WN 397: (1923) 

A O 480; 92 LJ PO 163; 129L T 166; 39 T L R253; 
38 C LJ130; LR4APO99 (PC) 
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It was, as I have already stated, also 
contended on behalf of the petitioner that 
the present case was governed by para 15, 
Sch. II, Civil Proceduie Code, and that the 
whole award would have been set aside by 
the Munsif on the ground of the miscon- 
duct of the arbitrators; and in support of 
this contention reference was made to 
Thammiraju v. Bapiraju (2), where it was 
held that the absence of one of the arbi- 
trators at some of the proceedings amounted 
to misconduct and the other arbitrators who 
proceeded with’ tke inquiry in the absence 
of the former were also guilty of miscon- 
duct. Now, I fully recognize that the 
word ‘misconduct’ as used in para. 15 does 
not necessarily imply any corruption or 
moral turpitude on the part of the arbi- 
trators. I doubt, however, if the proposi- 
tion that the mere absence of an arbitrator 
from some of the proceedings will constitute 
misconduct is not too wide. It is well settl- 
ed that tLe word misconduct is used in the 
sense of neglect of such duties and respon- 
sibilities as devolve on arbitrators ‘acting 
judicially under the Civil Procedure Code 
and it appears to me that it will beun- 
reasonable to hold that even where the 
absence of the arbitrator from some of the 
proceedings is due to some justifiable cause 
(as it was- obviously in this case, the-arbi- 
trator being admittedly ill) it will necessari- 
ly amount to misconduct. However that 
may be, even assuming that the present 
case falls under para. 15 also, it was open 
to the Munsif to set aside the award acting 
under para. 15 or remit it to the arbitrators 
under para. 14. In this case he has taken 
the latter course and it is obvious that the 
order cannot be interfered with in revision. 
Tne learned Munsif has made it quite clear 
in his order that if after the submission 
of the a ward by all the arbitrators any 
objection is filed by any of the parties to 
the suit on the ground of misconduct on 
the part of any arbitrator or - arbitra- 
tors or any otber ground; the objection 
would be heard and decided: in due 
course. This observation will sufficient- 
ly protect the interests of the parties: 
The application is dismissed with costs. 
Hearing fee one gold: mohur., ` : 


Doo Application dismissed. 


(2) 12 M 113. 


` h 


1937 


PATNA HIGH COURT | 
Appeal from Appellate Decree No. 732 
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Srimati KEDARW ATI— PLAINTIFP 
—ÅPPELLANT 


VETSUS 
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DEFENDANTS — RESPONDENTS 

Civil Procedure Code (Act V of 1908), ss. 64, 73 
—S, 64, Explanation—“Glaims enforceable under 
attachment'—Whether include claim for rateable dis- 
tribution—Such claim, when arises—Transfer of 
Property Act (IV of 1882), s. 53—Scope—Transac- 
tion contemplated by s.53—Sale to defeat one of 
creditors—Transaction, whether comes within s. 53 
—Question of consideration. 

“A claim enforceable under the attachment” is 
a claim which would bemade by a person purchas- 
ing the. property attached and sold in execution 
of a.decree, including claims for rateable distri- 
bution. : 

A claim can only arise under an attachment 
when some sort of transaction has taken place. A 
person who proposes to purchase in a sale in exe- 
cution of a decrees a property which had been 
attached could not be said to have a claim under 
the attachment; not until he had purchased would 
such & claim arise. 

A right to rateable distribution ig conditional 
upon there being assets in the hands of the Court. 

Where the property had never been sold by the 
Court but ithad been sold by private treaty and con- 
uy no proceeds came into the hands of the 

ourt : 

Held, that it couldnotbe said that there were 
any assets held by the Court. Mina Kumari Bibi v. 
Bijoy Singh Dudhuria (1), relied on. 

Where the intention of a sale is to defeat one 
of the creditors, then that is not the transaction 
contemplated by s. 53 of the Transfer of Property 
Act. Mina Kumari Bibi v. Bijoy Singh Dudhuria 
(1) and Musahar Sahu v. Hakim Lal (2), relied 
on. 

It .by no means follows that because a transfer 
was for the purpose of defeating one of the creditors, 
the intention of the transferor was not to defeat 
all the creditors. 

One of the points which it is necessary to find 
in order to hold thatthe transaction is a valid one 
is that it was for adequate consideration. Deoki 
Nandan Singh v. Satyed Jawad Hussain (3), refer- 
red to. 


A. froma decision of the Subordinate 
Judge, Second Court of Gaya, dated May 18, 
1934, confirming that of the Munsif, Third 

Court of Gaya, dated February 6, 1933. 

Messrs. A. B. Mukharji and D. C. Varma, 
for the Appellant. l 

Mr. Rajkishore Prasad, for the Respond- 
ents. 


Judgment —There are two main ques- 
tions in this appeal. One is whether the 
alienation is void under s. 53 of the 
Transfer of Property Act, and the other is 
whether the defendant has got any title 
under s. 64 of the Code of Oivil Procedure. 


170—45 & 46 
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I use the expression ‘title’ not in its strictest 
sense. The proviso to s.64 of the Code 
states: ‘For the purposes of this section, 
claims enforceable under an attachment 
include claims for the rateable distribu- 
ticn of assets”, and s. 64 makes void all 
transfers which are carried out in respect 
of a property under attachment in execu- 
tion of a decree, and these tranefers are 
void against all claims enforceable under 
the attachment. It is obvious in the first 
instance that a claim enforceable under the 
attachment is,for instance, a claim which 
would bemade by a person purchasing 
the property attached and sold in execution 
of a decree, and as I have already pointed 
out, including those claims as claims for 
rateable distribution. 

Now, what happened was that on Novem- 
ber 18, 1931, the decree-holder in the 
earlier suit purchased the property which 
he had attached in execution of his decree 
for a sum of upwards of Rs. 500, and 
having purchased it from the judgment- 
debtor, the judgment-debtor satisfied the 
decree. Then came the attachment of the 
defendant, which was apparently an abor- 
tiveone, being made in October of 1931, in 
the Small Cause Court which had no juris- 
diction in the matter; the application was 
ultimately transferred from that Court and 
made inthe proper Court in the early days 
of 1932. At that time the attachment in 
the earlier suit had gone and itis not 
really seriously suggested that the defend- 
ant had any title other than that which 
had been given to him under the proviso 
to s. 64 of the Code. I had some hesitation 
at firstin coming to a conclusion in this 
matter; but it is impossible to come to any 
but one conclusion having regard to the 
words of their Lordships of the Judicial 
Committee of the Privy Council in Mina 


. Kumari. Bibi v. Bijoy Singh Dudhuria (1). 


The observation to which I refer is to be 
found on page 673* of the report. There, in 
entering'into the consideration of the res- 
pective titles of the parties in that matter, 
Sir Lawrence Jenkins in delivering the 
opinion of their Lordships of the Judicial 


Committee of the Privy Council said: 
“But it is unnecessary and inadvisable to deal 


‘further with this point, and more especially as 


there is another and surer answer to the decree- 
holder’s plea.” 

(1) 44 C 662; 40 Ind. Oas. 242;1 P LW 425;5 L 
W 711; 32 MLJ 425; 21 0 W N 585; 21ML T 
344; 15 AL J 382; 25 O LJ 508; 19 Bom, L R 424; 
(1917M W N 473; AIR1916 P O 238; 44 I A73 

0 


*Page of 44 0.—|Hd.] | 
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He then refers to s. 295 of the Code of 
Civil Procedure then in force which iss. 73 
of the present Civil Procedure Code, and 
observes that a right to rateable distribu- 
tion is conditional upon their being assets 
in the hands of the Court. To use the 
words of Sir Lawrence Jenkins : 

“To bring s. 295 into play certain conditions 


are necessary, and one of them is thatthere should 
be assets held by the Court.” 


Quite clearly, having regard to the cir- 
cumstances of this case it could not be 
held that there were any assets held by 
the Court; indeed the property had never 
been sold by the Court; it had been sold 
by private treaty and consequently no 
proceeds came into the hands ofthe Court. 
At first, having regard to the words used in 
the proviso to s. 64, it might be supposed 
that so long as there was a claim made 
or a possible claim in existence to rateable 
distribution, the absence of the condition 
precedent to which | have referred would 
not, in any way, affect the title of the party 
claiming rateable distribution; in other 
words, the only question to be determined 
would be whether the party had madean 
application to the Court for execution of the 
decree before the receipt of the assets. In 
my opinion the observations of their Lord- 
shipsof the Judicial Committee and the 
plain reading of the section itself are too 
strong to come to any such conclusion and 
1t 1s consonant with the ‘obvious intention 
of the Legislature which can be discover- 
ed by asking oneself one question: how 
does the claim arise under an attachment ? 
A claim can only arise onder an attach- 
ment when some sort of transaction has 
taken place. A person who proposes to pur- 
chase ina sale in execution of a decree 
a property which had been attached could 
not be saidto have a claim under the 
attachment; not until he had purchased 
would such a claim arise. If the const- 
ruction of s. 64 read with s. 73 of the 
Oode, which is sought to be placed on 
those two Sections by the learned Advo- 
cate appearing on behalf of the defend- 
ant, were the correct construction, then 
the ‘person who hasa claim to rateable 
distribution would be in a better posi- 
tion than a person whose claim.is based 
on the actual purchase in the execution 
sale. But as I have already observed I 
think the decision of their Lordships 
of the Privy Council is final with regard 
to this point. 

The only other question that remains is 
the question of s, 53 of the Transfer of 
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Property Act. and this raises a difficulty not, 
by reason of any question of law by reason 
of the judgment of the Judge in the Court 
below. He holds that the intention of this 
sale on November 13, 1931, to the plaint- 
tiff was to defeat the defendant, one of the 
creditors. It is suggested that there is 
no other intention, but there is no evidence 
on that point and that matter has not 
been gone into. If that was the inten- 
tion, then there is adequate authority for 
the statement that that was not the 
transaction contemplated by s. 43 of the 
Transfer of Property Act. The decision of 
their Lordships of the Judicial Committee 
of the Privy Council in the well-known 
case of Musahar Sahu v. Hakim Lal (2) is a 
clear authority on this question. There 
Lord Wrenbury made this observation: 

“So soon as it is found that the transfer here 
impeached was made for adequate consideration in 
satisfaction of genuine debts, and without reserva- 
tion of any benefit to the debtor, it follows thatno 
ground for impeaching it lies in the fact that the 
plaintiff who also wasa creditor was a loser by 
payment being made to this preferred creditor, 
there being in the case no question of bank- 
ruptcy.” 


The decision reported in Mina Kumari 
Bibi v. Bijoy Singh Dudhuria (1) to which 
I have already referred is also to the same 
effect if any further authority were requir- 
ed. But the learned Advocate appearing 
on behalfof the defendant relies very 
strongly on the words of Lord Wrenbury 
“for adequate consideration” and itis said 
that in this case the Judge has found that 
the consideration was inadequate and that, 
therefore, the learned Judge in the Court 
below was entitled tohold that the. trans- 
action was void under s. 53 of the Transfer of 
Property Act. The learned Judge expresses 
himself in this way: “The sale was not 
for the benefit of the minor and the price 
was inadequate.” There were other facts 
which should have been mentioned. Of the 
consideration of upwards of Rs. 500 to which 
I have referred, approximately Rs. 170 was 
advanced or supposed to have been advanc- 
ed for the purposes of a marriage. The. 
learned Judges in the Oourts below held 
that this sum was not advanced, but the 
only sum that was advanced, if any, was 
approximately Rs. 300. The trial Court 
came tothe conclusion that no considera- 
tion passed. The Appellate Court is by 


(2) 43 I A 104; 32Ind. Oas. 343; 30M L J 116; 
3 L W 207; 200 W N 393; 14AL J 198; (1916) 
1M W N 198 19 M LT 203; 23 C LJ 406; 18 
aa L R 378; 43 O 521; A I R 1915 P © 115 
(P ©). . i 
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no means emphatic on this question. «It 
holds as I have said that the consideration 
was inadequate, but then proceeds on the 
assumption that apart of the consideration 
did in fact pass. I am asked to say that 
the finding of the learned Judge in the 
Court below was-influenced by his mis- 
directing himself onthe meaning of s. 53 
of the Transfer 
rather in agreement with the argument that 
he has misdirected himself. It by no means 
follows that because a transfer was for the 
purpose of defeating one of the credi- 
tors, the intention of the transferor 
was not to defeat all the creditors. 
Having regard to the judgment of the 
trial Court and the. judgment of the 
Appellate Court on this question, I find 
myself in very great difficulty in holding 
| that as a matier of law tbe learned Judge 
was wrong. Lord Wrenbury inthe case 
to which I have referred has definitely 
stated that one of the points which it 
is necessary to find in order -to hold 
that the transaction was a valid one was 
that it was for adequate consideration. I 
do not mean to say by that.that by the 
absence of such a finding it necessarily 
follows that a decision should be one way 
or the other, but I takeit to be an indi- 
cation given by their Lordships of the 
Judicial Committee of one of the matters 
which isto be taken into consideration in 
coming to a conclusion .on this question. I 
may refer to the words of Ross, J. in a 
decision to which I wasa party the deci- 
sion in Deoki Nandan Singh v. Saiyed Jawad 
Hussain (3), which are: “This was not a 
voluntary transfer and it was not suggested 
that a consideration of Rs. 1,200 was insuffi- 
cient,” and then in another part of the judg- 
ment in relation to the consideration he 
says it was “ grossly inadequate.” Ido not 
think that it can be gathered from the 
judgment that it was necessary for a 
Judge to find that the consideration was 
grossly inadequate in order to entitle him 
to cometo the conclusion that s. 53 of the 
Transfer of Property Act applied. As I 
said atthe commencement of my observa- 
tion, my real difficulty in this case, and 
my only difficulty, is to discover exactly 
what the intention of the learned Judge 
was in the Court below in expressing 
himself in the manner he has expressed 
himself, and on the whole I come to the 
conclusion that it was a judgment which 
perhaps, although to some extent moderat- 


(3)9 PLT5; 106 Ind. Cas. 356; AI R 1928 
Pat, 199. 
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ing the decision of the trial. Court, in 
substance confirmed it. . 
There was another point which was 
raised but which in the circumstances of 
the:case I do not think it necessary to 
decide and that is whether the guardian 
who is described a guardian ad hoe in 
contradiction to guardian de facto had 
any right to enter into a contract on be- 
half of the minor. I have already said 


that in the circumstances of this case 
it is unnecessary to enter into this 
question. 


In the result I am of the opinion that 
the decision of the learned Judge inthe 
Court below cannot be interfered with, 
and the appeal, therefore, fails and must be 
dismissed with costs. 

D.. l Appeal dismissed. 


RANGOON nIGH COURT 
Oriminal Revision Application No. 737-B 
of 1936 
January 26, 1937 
Sparao, J. 

MA KYIN MYA—APPLICANT 
VETSUS 
MAUNG SIT HAN—Obpposits Party 

Burmese Buddhist Law — Marriage — Marriage in 
Burma between Chinese Confucian and Burmese 
Buddhist woman — Law applicable — Essentials to 
be proved to establish marriage — Ceremony or open 
living together, if necessary. 
-> The Burmese Buddhist Law regarding marriage is 
prima facie applicable as the lew loci contractus 
to a marriage in Burma between a Ohinese Confucian 
and a Burmese Buddhist woman. 

In order to establish such a marriage there should 
be mutual agreement that the parties become man 
and wife coupled with consummation. The cere- 
mony is not necessary; it is no more, if it takes 
place, than evidence whereby the fact of this mutual 
agreement can be proved. Similarly open living 
together isnot necessary but is cogent evidence to 
prove the central fact, the mutual agreement. 
Ma Yin Myav. Tan Yauk Pu (1), applied, Ma Hla 
Me v. Mg. Hla Baw (2), referred to. 


Or. Rev. App. from an order of the First 
Additional Magistrate (1), Nyaunglebin, 
dated September 25, 1936. . 

' Mr. B. C. Guha, for the Applicant. 

Mr. Ba Han, for the Opposite Party. l 

Order.—This is an application for revi- 
sion of an order rejecting the application 
of Ma Kyin Mya for maintenance of her- 
self as the wife of Maung Sit Han and 
granting her maintenance at the rate oi 
Rs. 5 per mensem on accouat of her child. 
Applicant's case was that she and Maung 
Sit Han lived together as husband and 
wife by mutual consent from July 1934, and 
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that he had failed to maintain her and her 
son from September 1935. In his written 
statement Maung Sit Han said that he met 
Ma Kyin Mya in July 1934, and they 
lived together not publicly but secretly. 
Ma Kyin Mya knew that he had a chief 
wife living, and lived with him asa con- 
cubine and was, therefore, not entitled to 
any maintenance for herself. The pater- 
nity of the child was admitted. The learn- 
ed Magistrate found that Ma Kyin Mya 
was not Maung Sit Han's wife and refused 
to order that maintenance on her account 
be paid. In this Court the question was 
argued, what law would govern a marriage 
in Burma between the parties? Mr. Guha 
for the original applicant (Ma Kyin Mya) 
said that Chinese Customary Law applies. 
Dr. Ba Han for the respondent (Maung Sit 
Han) contends that the Special Marriage 
Act of 1872 applies. There appears to be 
some obscurity as to whether MaKyin Mya 
is a Buddhist or a Confucian. Dr. Ba Han 
said that she was a Confucian, but the only 
evidence recorded apart from a statement 
by the respondent is that among the parti- 
culars recorded of Ma Kyin.Mya when she 
Was examined as a witness a large ‘B’ has 
been written for her race and religion, the 
recognized” abbreviation for Burmese and 
Buddhist. This may or may not mean 
much. These particulars are sometimes 
written mechanically and possibly are not 
read out to the witness, but the presump- 
tion is that they wereso read out, and it 
would not be in the least unusual to find 
such a woman as- Ma Kyin Mya profess- 
ing the Buddhist faith. J, therefore, find 
that sheis a Buddhist. 

Maung Sit Han says heis a Confucian 
and there being no reason to doubt that, 
and there being no other evidence on the 
point, I decide that he is a Confucian. The 
parties arenot both Buddhists and, there- 
tore, 8. 13 (1) (a) Burma Laws Act, does 
not apply. Section 2, Special Marriage Act, 
to which I was referred, does not appear 
tome to apply either, because one party 
is a Buddhist and the other is a Confucian. 
section 13 (3), Burma Laws Act, then lays 
down that inthe absence of any other en- 
aclmeut forthe time being in force (and 
my attention has not been drawn to any 
such enactment) the decision shall be ac 
cording to equity, justice and good consi- 
ence. Dr. Ba Han suggested that this 
phrase has been interpreted to mean “‘ac- 
cording to English Law,” and though no 
doubt cases May arise where this interpre- 
tation is appropriate it is obviously not the 
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case here. It cannot have been intended 
that such a marriage should have to be 
solemnized according to English Law. The 
law to be applied must be either Chinese 
Customary Law or Burmese Buddhist Law. 
Ma Yin Mya v. Tan Yauk Pu (1), dealt with 
the case ofa marriage in Burma between 
two Chinese Buddhists and decided that 
the Burmese Buddhist Law regarding 
marriage is prima facie applicable as the 
lex loci cottractus. The reasons given for 
this decision are to be found at p. 419* of 
the report and with them I respectfully 
agree. Iam of opition that they apply 
with equal forceto the case of the Chinese 
Confucian and a Burmese Buddhist woman 
and I decide that that law is applicable to 
the present case. 

What is required to establish a marriage 
under that law? It is that there be mutual 
agreement that the parties become man 
and wife coupled with consummation : see 
Ma Hla Mev. Mg. Hla Baw (2). The cere- 
mony is not necessary; itis no more if it 
takes place than evidence whereby the 
fact of this mutual agreement can be prov- 
od. Similarly open living together is not 
necessary butis cogent evidence to prove 
the central fact, the mutual agreement. In 
the present case the woman admits that 
the man already had a wife when she first 
associated with him. She admits that they 
never went out in public together, never 
went to any Pagoda or Kyaung together, or 
to any ahlu or funeral in the town. They 
never received any friends in the house 
as husband and wife. Itis true that she 
produced witnesses who referred to them as 
husband and wife, but it is well kaown 
that these expressions are loosely used in 
Burma and frequently mean not marriage 
but concubinage. These witnesses des- 
cribed Maung Sit Han’s visits to Ma Kyin 
Mya as daily, but they have only taken 
place for the space of two or three years, 
and cannot be described as openly living 
together as husband and wife. Itis true 
that the woman lives ina house built by 
the man, but this cannot be taken as proof 
of that mutual agreement tc become hus- 
band and wife necessary to constitute mar- 
riage. It is equally consistent with making 
provision for a kept woman and her child. 
I see no reason, therefore, to alter the 
order respecting the woman. As to the 


(1) 5 R 408; 104 Ind. Cas, 47%; AIR 1927 Rang. 
265; 6 Bur. L J 135 (F B). 
Ko 8 R 425; 128 Ind. Oas. 366; A I R1931 Rang. 
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maintenance ordered for the child I cannot 
ee that it is insufficient and I, therefore, 
dismiss this application. 


N- Application dismissed. 
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PATNA HIGH COURT 
Civil Appeal No. 139 of 1934 
March 19, 1937 
Fazu ALI AND Manan, JJ. 
SIRIKANT LAL.anp ANOTHER—DEFENDANTS 
—APPELLANTS 
: versus 
SIDHESHWARI PRASAD NARAIN 
SINGH AND ANOTHER — PLAINTIFFS AND 
= ANOTHER ~ DEFENDANT~-RESPONDENTS 

Hindu Law—Debts—Manager—Pro-note by —Whe- 
ther binding on family — Distinction between such 
debt and debt contracted by him otherwise— Liability 
of members—Powers of manager —Manager, if acts as 
agent of family, when borrowing — Distinction 
between manager and co-parceners. 

A managing member of a joint Hindu family can in 
that capacity executein his sole name a promissory 
note which should be binding on the family asa 
whole andthe property owned by it. The position of 
the head of the joint Hindu family is not the same 
asthat of anordinary business agent anda joint 
Hindu family, being a legal person .according to 
Hindu Law lawfully represented by and acting through 
the managing member or head thereof, is included 
ordinarily in term ‘a person.’ [p. 358, col, 1.] 

[Oase-law referred to.] 

Hindu Law does not recognize any distinction 
between the liability of the joint family when the 
debt is contracted by its karta under a promissory 
note and its liability when the debt is contracted 
otherwise. Under that law all that is necessary to 
make every member of the family liable is that the 
debt should have been contracted for legal necessity 
‘or for the benefit of the family. Where therefore the 
benefit is proved, the Court will not be justified in 
refusing to grant the. appropriate relief to the credi- 
tor, unless it is compelled to do so by something to be 
found in the Negotiable Instruments Act or the princi- 
ples underlying it, [p. 358, col. 1.] 

The joint Hindu family is an institution peculiar 
to India and the law gives its karta the power to 
contract loans for the benefit of the farnily aecord- 
ing to his own discretion and without any express 
authority from the other members of the family. 
Therefore, when the karta borrows money for the 
family purpose he is not acting as an agent for an 
undisclosed principal or principals but may well 
be regarded asthe principal. At any rate when he 
acts as a karta, he acts in a capacity which is so well 
known that there can be no misapprehension as to the 
identity of the person or persons whom he purports 
to bind by his act. [p. 359, col. L 

In the case of debts contracted by a manager, in 
pursuance of his implied authority in the ordinary 
course of the family business, there isa distinction 
between the liability of a manager and the liability 
of his co-parceners. The manager is liable not only 
to the extent of his sharein the jointfamily property, 
but, being a party to the contract, he is liable per- 
sonally, that isto say, his separate property is also 
liable. But as regards the other co-parceners, they 
are Hable only to the extent of their interest in the 
iamily property, unless, in the case of adult co- 


parceners, the contract sued upon, though purporting 
to have been entered into by the magager alone is in 
reality one to which they are actual contracting 
parties, or oneto which they can be treated as being 
contracting parties by reason of their conduct, or one 
which they have subsequently ratified. Jwala Prasad 
ue rie Ram (14), relied on. [p. 359, col. 2; p. 360, 
Col, L. j 

A^. from the original decree of the Addi- 
oak Sub-Judge, Gaya, dated February 26, 
- Messrs. S.M. Mullick, B. P. Sinha and 
Raj Kishore, for the Appellants. 

Messrs. Khurshaid Husnain and Pares 
Nath, for Respondent No. 3. 

Mr. S. N. Rai, for Respondents Nos. l 
and2% `. 
- Fazl All, J.—This is an appeal from a 
decree passed by the Subordinate Judge of 
Gaya in a suit brought by the plaintiff 
to recover a sum of Rs. 26,795-11-8 from 
defendants Nos. 1 to 3. Defendants Nos. 1 
and -2 are full brothers and defendant 
No. 3 is the son of defendant No. 1. These 
three defendants were admittedly mem- 
bers of a joint family of which defendant 
No. 1 was the manager or karta till 1932 
(1339 F.). The case of the plaintiff is 
that defendant No. l as karta of the 
family borrowed (1) Rs. 4,869 on Decem- 
ber 5, 1929, (2) Rs. 7,200 on March 22, 1931, 
(3) Rs. 10,034-7-0 on September 27, 1931, 
and executed a promissory note in favour 
of the plaintiff for the particular sum bor- 
rowed on each occasion. The trial Court 
decreed the suit against all three defend- 
ants holding that the hand-notes were 
genuine and that defendant No. 1 had 
borrowed the sums mentioned in them 
for family necessity. This appeal has been 
preferred by defendants Nos. 2 and 3 (de- 
fendant No. 1 not appealing) and the only 
questions which are raised by them are: (1) 


that the plaintiff's action being based upon — 


promissory notes, no decree should have 
been passed against defendants Nos. 2 and 
3 who had not signed them, and (2) that 
the finding of the trial Court ay to the exist- 
ence of legal necessity for the loans taken 
by defendant No. 1 was not correct. In 
arguing the first point the learned Advo- 
cate for the appellant greatly relied on 
Sadasukh Jankidas v. Sir Kishan Prasad 
(1). In that case a question arose whether 
a person whose name did not appear on 
certain hundis (which are negotiable in- 
struments) could be made liable under them 


(1) 46 I A 33; 50 Ind. Cas. 216; AIR 1918 PC 146; 
46 C 663; 290 LJ 340; 17 A L J 405; 25M L T 258; 
36 M L J 429; 21 Bom. LR 605; LOU PL R(@O) 37; 
(1919) M W N 310; 23 O W N 937; 10 L W 143; 12 Bur. 
L T 160 (P Q). 
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on the ground that the person who had 
drawn the hundis was his agent. Their 
Lordships of the Judicial Committee 
answered the question in the negative and 
abserved ag follows: 

“It is not sufficient that the principals name 
should be ‘in some way’ disclosed: it must -be 
disclosed in such a way that on any fair interpre- 
tation of the instrument bis name is the real name 
of the person liable upon the bills. Their Lordships’ 
attention was directed to ss. 26, 27 and 28, Negoti- 
able Instruments Act, 1881, and the terms of these 
sections were contrasted with the corresponding 
provisions of the English Statute. It is unnecessary 
in this connection to decide whether their effect is 
identical. It is sufficient to say that these sections 
contain nothing inconsistent with the principlee al- 
ready enunciated, and nothing to support the con- 
tention, which is contrary to all established rules, that 
in an action on a bill of exchange or promissory 
note against a person whose name properly appears 
as party to the instrument, it is open either by way 
of claim or defence to show that the signatory was in 
reality acting for an undisclosed principal.” 

In view of these observations it has 
been held in a number of recent cases 
that the karta of a joint Hindu family 
cannot by executing a promissory note in 
his own name bind the other members of 
the family, no other names appearing on 
the document as those of persons to be 
charged: see Sreelal Mangitulal v. Lister 
Antiseptic Dressing Co., Ltd. (2), Hari Mohan 
Ghose v. Sourendra Nath Mitter (3), Kutti 
Ammu V Purushotam Doss (4), Jibach Mahto 
v. Shib Shankar Chaudhary (5) and Birkesh- 
war Raut v. Ram Lochan Pandey (6). The 
Allahabad High Court has, however, taken 
a different view in Krishnanand Nath 
Khare v. Raja Ram Singh (T) and held that 
there is no inherent reason why the manag- 
ing member of a joint Hindu family 
cannot in that capacity execute in his sole 
name a promissory note which should be 
binding on the family asa whole and the 
property owned byit. The learned Judges 
who decided that case have explained the 
decision of the Privy Council by pointing 
out that the.position of the head of the joint 
Hindu family is not the same as that of an 
ordinary business agent and that a joint 
Hindu family, being a legal person accord- 
ing to Hindu Law lawfully represented by 
and acting through the managing member 


(2) 52 0.802; 89 Ind. Cas. 328; A 1 R 1925 Oal. 1089: 
29 O W N 828 


2 41 OL J 535; 88 Ind. Oas. 1025; A IR 1925 Cal. 


(4) 21 M L J 526; 8 Ind. Cas, 851; (1911) 1M WN 
45;9 M L T 190. 

(5) 15 P L T 100; 147 Ind. Cas. 1065; A I R 1933 Pat. 
687; 6 R P 396... 

(6)16 P L T 117; 154 Ind. Cas. 95; A I R1934 Pat. 
629; 7 R P417 


(7) 44 A 393; 66 lùd. Cag. 150; AIR 1922 AN. 116: 
20 K L J 233, roy = 
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or head thereof, is included ordinarily in 
term ‘a person’. A similar view had been 
expressed by two eminent Judges of the 
Madras High Court in Krishna Ayyar v. 
Krishnasami Ayyar (8) and both these 
decisions have been followed by the Lahore 
High Court in Bhagwan Singh & Co. v. 
Bakshi Ram (9) and by a Single Judge 
of this Court in Tikam Chand Chaudhury v.. 
Sudarsan Trigunait (10). It may also be 
stated that before.the decision of the Judicial 
Committee in Sadasukh Janki Das v. Sir 
Krishan Prasad (l) the High Court of 
Calcutta had also held in several cases that 
the, karta of a joint Hindu family could 
bind the other members of the family by 
signing a promissory note for family pur- 
poses: see Nagendra Chandra Dey v. Amar 
Chandra Kundu (11) and Baisnab Chandra 
De v. Ramdhon Dhor (12). 

Now the view expressed in these cases 
has this advantage that it enables the 
Court to grant the same relief in a suit 
based on a promissory note as in suit for 
debt and therefore makes it wunneces- 
sary for it to decide whether tke suit be- 
longs to one category or the other.. The 
distinction between these two Glasses of 
suits is too well recognized to be over- 
looked, but so far as this country is con- 
cerned, the line of distinction becomes 
highly artificial in many cases, firstly be- 
cause except in a few mercantile towns a 
promissory note is not popularly regarded 
as a negotiable instrument: and, secondly, 
because the distinction depends largely on 
the View one takes of the pleadings, and 
-the pleading in the mofusstl Courts are 
generally defective and badly drafted. 
‘Besides, so far as the Hindu Law goes, it 
does. not recognize any distinction between 
the liability of the joint family when the 
‘debt is contracted by its karta under a 
promissory note and its liability when the 
debt is contracted otherwise. Under that 
law all that is necessary to make every 
-member of the family liable is that the 
debt should have been contracted for legal 
necessity or for the benefit of the family. 
Where, therefore, the benefit is proved, the 
Court will not be justified in refusing to 
grant the appropriate relief to the credi- 
tor, unless it is compelled to do so by 
something to be found .in the Negotiable 
- (8) 23 M 597. 


5 As I R 1933 Lah. 494; 149 Ind. Cas. 556;6 R L 
(10) 14 P LT 623; 144 Ind. Cas, 325; A I R 1933 Pat 
263; Ind. Rul. (1933) Pat. 230. : <i 
di) 7 O WN 725. . . 
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Instruments Act or the principles under- 
lying it. 

Under the law of negotiable instruments, 
as has been explained by the Judicial 
Committee in Sadasukn Janki Das v. 
Sir Kishan Prasad (1), it seems necessary 
that the name of the person to be charged 
should be disclosed in the document in 
such a way that the responsibility is made 
plain and can be instantly recognized as 
the document passes from hand to hand. 

“Now, the joint Hindu family is ‘an insti- 
tution peculiar to this country and the 
law gives its karta the power to contract 


-loans for the benefit of the family accord- 


ing to his own discretion and without- any 
express authority from the other members 
of the family. Therefore, when the karta 


- borrows money for the family purpose he 


isnot acting as an.agent for an undis- 
closed principal or principals but may well 
be regarded as the principal. At any rate 
when he acts as a karta, he acts in a 
capacity which is so well-known that 
there can be no misapprehension as to the 
identity of the person or persons whom he 
purports to bind by his act. On the whole, 
therefore, am inclined to think that the 
rule laid down in Sadasukh Janki Das v. 


Sir Kishan Prasad (1), is not applicable to` 
a Hindu family and I am to some extent. 


fortified in my view by the later pro- 
ncouncement of the Judicial Committee in 
Abdul Majid v. Saraswati Bai (13'. In 
that case a suit had been brought on the 
basis of two promissory notes executed by 
the manager of a joint Hindu family 
against the. surviving members of that 
family after the death of the manager who 
had executed the promissory notes. The 
Judicial Committee in dealing with the case 
observed: (1) that it would be within the 
authority ofthe karta of the joint family 


to borrow money in his own name if it be. 


necessary for the proper conduct of the 
. joint family business that money should be 
borrowed from time of time on promissory 


notes, and (2) the fact of the promissory note: 


being signed by the karta is equally con- 
sistent with the borrowing by him for his 
own individual purpose or borrowing 
for the purpose of the joint family busi- 
ness. 
' The matter, however, need not be pur- 
sued any further because I agree with the 
learned Subordinate Judge that on the 
(13)15 PLT 99; 147 Ind. Cas 1; A I R1934 P O 
4-611 A 90; 30N LR 60;10 O WN 1281; 6 RPO 48; 
65:39 L W72; 58CLJ 548; (1934) ALJ 


R10: (1934) M W N 44; 36 Bom. LR 225; 
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pleadings of the parties the present suit 
should be treated as a suit for recovery of 
debt. This is clear on reading paras. 3 
and 4 of the plaint where atter stating 
the amounts which were borrowed by de- 
fendant No, 1 on different occasions it is 
stated that the three hand-notes were exe- 
cuted “in proof of his taking the aforesaid 
loans’. Again in para.-6 of the plaint 
the defendants are sought to be made 
liable on the ground that “they were 
benefited by the loans” and in para. 8 itis 
clearly stated that the cause of action 
accrued on the dates on which the loans 
were taken and the hand-notes sued upon 
were executed. It is true that in 
para. 9of the plaint the plaintiff asked 
for a decree “on account of the three 
hand-notes sued upon,” but the plaint 
must be read as a whole, and if read 
as a whole, it supports the view taken by 
the learned Subordinate Judge that the 
suit was in essence a suit for debt and, 
therefore, all the members of the family 
would be liable to re-pay the debt if they 
were contracted for legitimate family 
necessity. The next question to be con- 
sidered is whether the debts were in fact 
(After 
discussing the evidence his Lordship came 
to the conclusion that defendant No. 1 con- 
tracted the loans in question not for his 
own use but for the benefit of the family 
and that both defendants Nos. 2 and 
3 were benefited by the loans, and 
proceeded.) There is only one other 
point which remains to be dealt with. In 
cases where 2 loan is Gontracted by the 
managing member of a joint family a ques- 
tion often arises at the time of the execution 
of the decree as to the extent of the liabi- 
lity of the other members of the family 
for the debt. This question has arisen in 


-this particular case also as will appear 


from the connected miscellanecus appeal 
before us and it seems therefore to be neces- 
sary that the decree of the Court should 
be prepared in such a way as to make the 
position clear. In Jwala Prasad v. Bhuda 
Ram (14) two learned Judges of this Court 
have quoted with approval the following 
passage from Mulla’s Hindu Law as cor- 
rectly summarizing the law on the subject: 

“In the case of debts contracted by a manager, 
in pursuance of his implied authority in the ordinary 
course of the family business, there is a distinction 
between the liability of a manager and the liability 
of his co-parceneres. The manager is liable not 


. only to the extent of his share in the joint family 


(14) 12 PL T 707; 134 Ind, Cas, 420; A I R 1931 Pat, 
328: 10 Pat. 503; Ind. Rul. (1931) Pat. 452. 
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property, but, being a party to the contract, he is 
liable personally, that is to say, his separate prop- 
erty is also liable. But ag regards the cther co- 
parceners, they are liable only to the extent of their 
interest in the family property, unless, in the case 
of adult co-parceners, the contract sued upon, though 
purporting to have been entered into by the manager 
alone is, in reality, one to which they are actual 
contracting parties, or one to which they can be 
treated as being contracting parties by reason of 
their conduct, or one which they have subsequently 
ratified,” 

Now in this particular case, so far as 
defendants Nos. 1 and 3 are concerned, the 
position is perfectly simple The former 
as the executant of the hand-notes is per- 
sonally liable for the debts contracted 
under all of them and defendant No. 3 who 
isa minor is liable for these debts only to 
the extent of his interest in the joint fami- 
ly property. As to defendant No. 2, I am 
of opinion he is personally liable for the 
loan contracted under the hand-note dated 
September 27, 1931. I have already stated 
that the mortgage bond (Ex. 3) dated 
September 19, 1932, which was executed 
by him as well as by defendant No.1 re- 
fers in clear terms to the promissory note 
in question and [ may quote the exact 
words used in the bond which are as fol- 
lows: 

“We paid rent with interest on the default of instal- 
ment for 1928 to the said ijaradar by taking a loan 
from Babu Sidheshwar Prasad Narain Singh, etc, etc., 
under a hand-note for Rs. 10,034-7-0.” 


I think that this statement, the correct- 
- ness of which there is no reason to doubt, 
‘brings the case of defendant No. 1 within 
the exception referred to in the passage 
quoted above and amounts to a ratification 
of the loan. Defendant No. 2 is, therefore, 
personally liable so far as the debt con- 
tracted under the hand-note of Septem- 
ber 27, 1931 is concerned, but he is liable 
only to the extent of his share in the joint 
family property in respect of the debts 
contracted under the other two hand-notes, I 
. would, therefore, dismiss this appeal with 
costs and direct that in the decree which is 
to be prepared in this Court the amount due 
under the three hand-notes should be cal- 
culated separately and it should be made 
clear that defendant No.1 is personally 
liable for the debts due under all the three 
hand-notes that defendant No. 2 is personal- 
ly liable only in respect of the debt con- 
tracted under the third hand-note and that 
defendant No. 3 is not personally liable 
under any of the debts but is liable only to 
the extent of his interest in the joint family 
property. 

-- Madan, J.—I fully agree. 

D. Appeal dismissed. 
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SIND JUDICIAL COMMISSIONER'S 
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Criminal Revision Application No. 185 
of 1936 
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Davis, J. C. AND MEHTA, À. J. C. 
THOOMAL GERIMAL— APPLICANT 
versus 
Pir ALI MUHAMMAD SHAH RASHIDI 
—-OPPosITE PARTY 
Penal Code (Act XLV of 1860), s. 193—F alse 
deliberately deceiving Court— 
Subsequent application weeks after to correct state- 
menis-~Held, prosecution proper—Criminal Proce- 
dure Code (Act V of 1898), ss. 439, 423—Order making 
or refusing to make complaint—Second appeal, if 
lies— Power of Court under s. 423 to order complaint 
to be restored to file. 

Altbough witnesses should be encouraged to speak 
the truth and not bound down to falsehoods, this 
purpose will not be achieved ifa witness is allow- 
ed to leave the witness-box, having deliberately 
deceived the Oourt by his falee evidence, with the 
knowledge that he can weeks after, if he fears a 
prosecution for perjury, be recalled to correct his 
false statements. Tosay that in no case should a 
witness be prosecuted if at any stage in the course 
of a trial, however prolonged, he be recalled onhis 
own application or on the application of any one 
else to speak the truth is, to go too far. 

Where, therefore, a witness who deliberately 
deceived the Court by giving false evidence is pro- 
secuted under s. 193, Penal Code, and after some 
weeks he applies to the Court to be examined again 
to correct certain incorrect statements made by 
him : 
Heid, that itis true a witness must be allowed a 
locus poenitentiae in the interests of justice, but 
there must be some reasonable limit as to its extent, 
and in this case, that reasonable limit has been 
far exceeded. Jani v. Emperor (1), Allah Wasaya 
v. Emperor (2) anl Inre Pandu Namaji (3), distin- 
guished. 

There is no second appeal against an order mak- 
ing or refusing to make a complaint. Section 195 
no longer occurs in s. 439, Criminal Procedure Code, 
and s, 476-B, Criminal Procedure Code, has not been 
put in its place but under s, 423 (1) (c), Oriminal 
Procedure Code, the High Court has power to re 
verse the order of the Judge, and under s. 423 (1) (d) 
the High Court has power to order the Magistrate's 
complaint, which the Judge has ordered to be with- 
drawn, to be restored to the file and to be disposed 
of according to law. Htkmatullah Khan v. Sakina 
Begam (4) and Somabhai Vallabhait v. Aditbhai 
Parshotam (5), relied on. 


Or. R. App. from an order of the Addi- 
tional Sessions Judge, Sukkur. 

Mr. Motiram Idanmal, for the Opposite 
Party. . 

Mr. Charles M. Lobo, for the Crown. 

Davis, J ©O.—We have called for the 
papers and we have considered an order of 
the Additional Sessions Judge of Sukkur 
duted May 16, 1936, wherein with great 
regret he set-aside an order ofthe First 
Class Magistrate of Thul and directed the 
withdrawal of a complaint made by that 


1937 


Magistrate against the -opponent -Ali 
Muhammad Rashidi for an offence punish- 
able under s. 193, Penal Code, (punishment 
- for false evidence). The learned Judge 
thought that he was bound to do what he 
quite clearly had no wish to d> by the 
decision of this Court and other High 
Courts, but we think the learned Judge 
was wrong in this interpretation of the 
law and these decisions.. It appears that 
-Ali Muhammad Rashidi gave evidence as a 
defence ‘witness in a case where one Illahi 
. Baksh and others were charged with a 
‘conspiracy to cheat. In the course of his 
evidence, the recording -of which was 
finished on August 17, 1935, Ali Mubam- 
mad Rashidi stated on oath something 
which was false, and which both Courts 
have held he must have known.to be false. 
On September 26, 1935, however, he made 
an application to the Court in ‘which he 
said that certain answers he gave ‘in 
the course of his evidence were incorrect 
and he asked to be recalled so that he 
might ‘correct them. This application was 
granted, and on November l, 1935, Ali 
Muhammad Rashidi was recalled and was 
further examined by the Advocate of the 


accused, when he said: 

“I have been convicted and sentenced to pay fins 
and suffer imprisonment till the rising of -the 
Court for use of time-expired and forged tickets.” 


But this is not what he stated in his evi- 
dence in the month of August previously. 
In his evidence he stated: ~ 

“It is not a fact that I was fined Rs. 1,000 and 
ae to imprisonment till the rising of the 

0 > 


This statement both Courts have held to 
be false and false to the knowledge of Ali 
Muhammad Rashidi because though the 
conviction took place, we ure told, in 
1931 or 1932, this is not a fact the witness 
could have forgotten. He in fact gave very 
material evidence for one of the accused in 
that case. He stated that at the material 
time the accused was with him at Karachi 
and if he had been believed the probability 
is, the accused would have been acquitted. 
In order that he should be believed he 
‘denied the fact of this previous conviction. 
Now, in none of the cases the learned 
Judge has cited and relied on are the 
facts of all fours or even fairly compar- 
able with the facts of this case. In those 
cases the witness either corrected himself 
on the same day or before the recording 
of his evidence was completed and he had 
left the witness-box. He did not leave the 
Court under the impression of a lie. In 
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the Sind case reported in Jani v. Emperor 
(1), a considerable interval of time elaps- 
ed between the first statement and the 
second, but in that. case it was a question 
of a statemcnt made under s. 164, Crimi- 
nal Procedure Code. Moreover, in one of 
the cases referred to in Allah Wasaya v. 
Emperor, 112 Ind. Cas. 468 (2) the learned 
Judge said that he- would have been pre- 
pared to sanction his prosecution if in the 
first instance the witness had given evi- 
dence willingly. In this case weeks elaps- 


-ed between the false statement made by 


the witness and his application to be re- 
called, and though we agree with the 
learned Judge that witnesses should be 
enc uraged to speak the truth and not 
bound down to falsehoods, we fail to see 
how this purpose will be achieved if a 
witness is allowed to leave the witness- 
box, having deliberately deceived the Court 
by his false evidence, with the knowledge 
that he can weeks after, if he fears a 
prosecution for perjury, be recalled to 
correct his false statements. 

In this case, we observe, the trial lasted 
for some two and a half years, and if any 
one of the witnesses could claim to be 
recalled at intervals of weeks to correct 
his false statements, even two and a half 
years might not be enough and the confe 
usion that might arise is clear. The evi- 
dence of one witness might affect the 
evidence of another witness, and indeed, 
the whole course of the trial. In the Bom- 
bay case of In re Pandu Namaji (3) the 
contradiction or correction took place on 
the same day, and the- witness did not 
finally leave the Court -under the impres- 
sio of a lie. In this case the witness did. 


-Therefore, to say that in no case should 


a witness be prosecuted if at any stage in 
the course of a trial, however prolonged, 
he be recalled on his own application or on 
the application-of any one else to speak the 
truth is, we think, to go too far and 
finds no support from authorities. We 
think, therefore, in this case the learned 
Judge was wrong. He has himself set out 
fully the reasons for the prosecution of 
this witness. Here it may be said that 
prima facie there is no question of a mis- 
take but a deliberate falsehood corrected 
only after an interval of weeks.. It is trne 
a witness must be allowed a locus poeniten- 


-tiae in- the interests of justice, but there 


(1) A I R 1934 Sind 155; 152 Ind. Cas. 254; (1934) 
Cr. Gae. 1147; 36 Cr. LJ 10; 7 RS 78. 

(2) 112 Ind. Cas. 468; 29 Or. L J 1044. 

(3) 19 Bom. L R. 61; 39 Ind. Oas. 320; A I R 1916 
Bom, 49; 18 Or. L J.480. 
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must be some reasonable limit as to its 
extent, and in this case, it appears to us 
that the reasonable limit has been far ex- 
ceeded. : 

On the merits then we have no hesita- 
tion that it is in the interests of justice 
that the witness should be prosecuted. 
But it is then urged that we cannot in- 
terfere with the order of the Sessions 
Judge, however wrong we may think it, 
because there is no second appeal against 
an order making or refusing to make a 
complaint. Section 195 no longer occurs in 
s. 439, Oriminal Procedure Code, and 
s. 476-B, COriminal Procedure Code, has 
not been put in its place. We agree with 
the decisions which are to the effect that 
no second appeal lies: see Hikmatullah Khan 
v. Sakina Begam (4). 
with this matter in revision, and we think 
under s. 423 (1) (c) Criminal Procedure 
Code, we have power to reverse the order 
of the Judge, and under s. 423 (1) (d} we 
have power to order the Magistrate's com» 
plaint, which the Judge has ordered to be 
withdrawn, to be restored to the file and 
to be disposed of according to law: see 
Somabhai Vallavbhaiv. Aditbhai Parshotam 
(5) and we order accordingly. We think 
the District Magistrate should consider 
‘whether he should not inquire into the alle- 
gations made by the applicant Teoomal 
against the Public Prosecutor for the Upper 
Sind Frontier District in his application to 
us of which we direct a copy to be sent to 
the District Magistrate. 

N. Order accordingly. 

(4) 53 A 416; 129 Ind. Oas. 264; A I R 1931 All, 305; 
(1931) Or. Cas, 449; 32 Or. L J 367; (1931) ALJ 
117; Ind. Rul. (1931) All. 136. 


(5) 48 B401;81 Ind. Cas. 947; AI R1924 Bom. 
347; 25 Or. L J 1123; 26 Bom. L R 289, 
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In an undivided Hindu family governed by the law 
of Mitakshara, an elder brother who has attained 
majority and is the manager of the family can without 
the concurrence of his minor brother or brothers 
give up the right to sue for the recovery of property 
which has been improperly alienated by their 
guardian at a time when all the brothers were minors. 
Consequently a suit for recovery of such property, 
if barred against the elder brother who is major and 
a karta, is also barred against other minor brothers. 
Dorai Swami Sirumdan v. Nondisami Salnyan (4), 
Bapu Tatya Dessai v. Bala Ravji (7), Ashutosh Ghose 
v. Sashi Mohan Roy (10) and Gangdeo Singh v. 
Ramprasad Singh (12) relied on. [p. 363, col. 2.] 

[Case-law discussed. | 

The term ‘discharge’ in s. 7, Limitation Act, does 
not mean merely a discharge of pecuniary liability, 
but has a wider significance and includes a release of 
rights in immovable property such as even the equity 
of redemption or arelease of other rights; as for in- 
stance, a right to institute a suit. Parmeshvaran 
Nambudripad v. Sankaran Nambudripad (18), relied 
on [p. 667, col 1 = 

C. A. from the decision of the Judicial 
Commissioner, Chota Nagpur, dated April 5, 
1933. 

Mr. K. K. Banerji, for the Appellants. 

Mr. Ragho Saran Lal, for the Respon- 
dents. 


Judgment.—This appeal arises out of a 
suit for confirmation of possession or in the 
alternative for recovery of possession over 
8annas of Mauza Kurpani after setting 
aside the sale dated June 12, 1914, executed 


-by the plaintiffs’ mother Musammat Hiran 


Kuer, in favour of one Sheoshankar Sahu 
with respect to the shareon the ground 
that the alienation was not for any legal 
necessity and consequently not binding 
upon the plaintiff. The plaintiff appellants 
aleo sought to redeem a zarpeshgi of the pro- 
perties mentioned in Sch. B ofthe plaint, 
fora partition of their share in the mauza 
and for mesne profits. 

The plaintiff Karan Siugh and Charan 
Singh are two brothers. Their case shortly 
was that the entire Mauza Kurpani belonged 
to Mahali Singh, their father, and his 
cousins Shankar and Sukhnath Singh, 
Mahali’s share being 8 annas and the 
remaining 8 annas belonged to Shankar 
and Sukhnath, that in execution of a money 
decree obtained by Sheobhajan Sahu (the 
husband of defendants Nos. 1 and 2) against 
Shankar Singh 8 annas share of the mauza 
was sold and purchased by Sheobhajan 
Sahu on March 30, 1911, that on September 
18, 1914, Sheobhajan succeeded in getting 
the remaining 8 annas interest in the 
zarpeshgi properties by a deed of assign- 
ment after paying Rs. 505-8-0, that during 
their minority their mother (defend- 
ant No.3) sold their 8 annas share in the 
mauea by a sale-deed dated June 12, 1914, 


1937: ` 


to Sheoshankar Sahu reserving only a small 
quantity of land for their maintenance, and 
that she received no consideration from 


Sheoshankar Sahu, for the sale although it is > 


mentioned in the sale-deed to be Rs. 800, 
that fraud was practised upon the mother 
of the plaintiffs by Sheoshankar in collusion 
with Sukhnath and Shankar's son Jai Singh, 
that the said alienation was not for any 


‘legal necessity or for the benefit of the 


plaintiffs but was contrary or highly 
detrimental to their interest they being 
minors, that on January 5, 1917, Sheoshankar 
Sahu executed a sale-deed in favour of 
Sheobhajan Sahu in respect of the 12 annas 
of the mauza, that plaintiff No.1 attained 
majority only 8 months before the filing of 
the suit in 1928 (the suit having been tiled 
on January 21, 1929) and having come to 
know the state of affairs approached defend- 
ants Nos.l and 2 to redeem their share of 
the zarpeshgi but the said defendants were 
unwilling to do so, that the plaintiffs ac- 
cordingly deposited the sum of Rs. 505-8-0 
representing their share of the zarpeshgi on 
January 9, 1925,in Court, that they also 
asked defendants Nos. 1 and 2 to effect 
a partition of the share in the mauza 
but that they refused to doso, and hence the 
sult. 

Defendants Nos. l1 and2 contesting the 
suit alleged -that Musammat Hiran Kuer 
sold the property for full consideration, 
that there was no fraud or misrepresenta- 


‘tion, that the sale was for legal necessity 


to pay off antecedent debt, that plaintiff 
No, 1 attained majority long ago and fought 
several suits ;with the defendants with 
regard to some of the lands but was 
throughout unsuccessful, that the suit was 
barred by limitation, and that the plaintiffs 
were not entitled to recover possession of 
the disputed properties or to redeem the 


‘garpesghit nor were they entitled to have 
the property partitioned and get mesne ` 


profits. The trial Court dismissed the suit 
and that .decision was upheld by the 
Judicial Commissioner of Chota Nagpur. 
Various issues were raised in the case, the 
important ones being Nos. 3 and 4: 

“(3) Is the suit barred by limitation? and (4) 
Was the sale-deed executed by defendant No. 3 
obtained through fraud and misrepresentation and 
was it without consideration? Was there any legal 
necessity for the said transfer?” oa 

The findings of, fact arrived at by the 
lower Appellate Court are that the plaint- 


: iffs failed to--prove that - Karan Singh 


attained, majority within three.years before 


, the institution of the present suit; that 


Karan Singh was the managing member. of 
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the plaintiffs family; and that there was 
no legal necessity for the sale. The second 
appeal having come up for hearing before a 
Bench has been referred to this Full 
Bench in view of certain points of law 
involved in the case. On the findings of 
fact the question that arises and which 
has been referred to this Banch is, whether 
in an undivided Hindu family governed 
by the law of Mitakshara, an elder brother 
who has attained majority and is the 
manager of the family can without the 
concurrence of his minor brother or 
brothers give up the right to sue for the 
recovery of property which has been ime 
properly alienated by their guardian ata 
time when all the brothers were minors, 
In the event of the answer to this question 
being in the negative, another question 
which arises is whether the suit would not 
be barred as regards the elder brother's 
share who, notwithstanding his majority, 
did not institute a suit within three years 
of his attaining majority. If the answer 
to the question is in the affirmative, then the 
question arises whether a suit brought by 
two or more brothers to set aside an aliena- 
tion by their guardian more than three 
years after the elder brother attained 
majority is barred by limitation not only as 
regards the elder brother's share but also 
in respect of the share of the younger 
brother or brothers in the family property, 
though the latter attained majority within 
three years prior to the institution of the 
suit. The answer to the question depends 
mainly on the interpretation’ to be put on 
S. 7, Limitation Act of 1908 That section 
runs as follows: 

“Where one of several persons jointly entitled to 
institute a suit or make an application for the 
execution of a decree is under any such disability, 
and a discharge can be given without the concur- 


rence of such person, time will run against them 
all; but, where no such discharge can be given, 


-time will not- run as against any of them until one 


of them becomes capable of giving such discharge 
without the concurrence of the others or until the 


- disability has ceased.” 


Mr. K. K. Banerji, appearing on behalf of 
the appellantsy has with his usual thorough- 


‘ness taken us through a number of decisions 


of the different High Courts and contends 


-that every co-parcener has: a right to 


challenge the acts of his guardian or the 


manager of the joint family irrespective of 
the rights of the other co-parceners, and if 
. it is a-case of a joint cause of action, the 


elder brother could not give a valid dis- 


charge soas to bind the minor claimant 


who is his younger brother in this case. 


sm 
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In Jawahir Singh v. Udai Parkash (1) 
where a Hindu father had contracted to 
sell a part of the joint family property to 
discharge a mortgage upon other parts of 
it, but the mortgage was discharged before 
the receipt of the purchase price which 
the father applied to his own purposes, it 
was held by their Lordships of the Judicial 
Committee thatthe sale could not be sup- 
ported as having been made to discharge an 
antecedent debt, and the suit brought by 
the younger son within three years of 
attaining majority to avoid the sale was not 
barred by limitation, although the elder son 
had attained majority more than three 
years earlier and had taken no steps to 
question the alienation. But in that case it 
is to be noticed that although the elder son 
had attained majority more than three 
years earlier, the father was still alive and, 
therefore, it could not be said that the elder 
brother as the karta of the family could give 
a valid discharge as contemplated bys. 7 
without the concurrence of the younger 
brother. Ina later case of the Allahabad 
High Court, in Sheonandan Prasad v. 
Tahiran Bibi (2), the joint Hindu family 
consisted of three brothers, two of whom 
were minors. The eldest brother together 
with the mother expressly acting as 
guardian of the minors, sold a portion of 
the joint family property. Another portion 
was sold by a second sale deed in which the 
mother’ did not expressly profess to act 
as guardian. The elder of the two minors 
attained majority, but did not sue within 
the statutory period to challenge the 
sales. The younger sued within three 
years of his attaining majority, although 
more than three years after the elder 
had attained majority. There it was held 
that the suit was not barred by limita- 
tion. Mukerjiand Bennet, JJ. observed as 
follows: 

“In a joint Hindu family every member ordinarily 
claims for himself. When a father alienates property, 
every one of the sons has a right to impeach the 
transfer if it isnot binding on the family. It is 
an jndividual right and is enjoyed severally by 
each of the joint members of the family. Section 7, 

_ Limitation Act, applies where any suit has to be 
brought ‘jointly’ by several persons. A suit by 
one of several sons of a Hindu father who has 
transferred the property would be maintainable 
without the other sons joining in the suit. It 
cannot, therefore, be said that the right to sue 
is claimed ‘jointly’ by several sons of a father 
who alienated the joint Hindu family property. 

(1) 48 A 152; 93 Ind. Cas. 216; A I R 1926 PO 16; 53 
I A 36; 24 A LJ 97; (1926)M W N 197; 50M L J 344; 
30 W N 365;43 0 L J 374;30 O W N 698; 28 Bom, 


L R 851 (P 0). 
2) 52 A 768; 130 Ind. Cas. 691; AI R 1930 All, 861; 


(1930) ALJ 852; Ind, Rul. (1931) All, 307. 
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Further, the use of the words ‘a discharge can be 
given without the concurrence of such person 
indicates that the section is applicable to cases 
like a debt where the question of discharge may 
arise. Here there is no question of discharge. The 
mother, on behalf of the minors, and the eldest 
brother alienated the property. If the head of the 
family (Debi Prasad at the time) could give a dis- 
charge within the meaning ofs.7, Limitation Act, 
no suit whatever could lie at the instance of the 
younger brother of Debi Prasad. We are of opinion 
that no question of givinga discharge arises in the 
present case.” 

Evidently the interpretation is due to the 
illustrations given under s.7, Limitation 
Act. In Kamta Rai v. Jaduraj Kunwari 
(3), Banerji and King, JJ. of the Allahabad” 
High Court referring to the decision in 
Jawahir Singh v. Udai Parkash (1) already 
referred to, held that: ; 

“Section 7, Limitation -Act, clearly has got no 
application to any but the cases to which it is made 
applicable, namely, to debts and to execution of 
decrees.” 

In the Full Bench decision of the Madras 
High Court in Dorai Swam Sirumaden v. 
Nondisami Saluyan (4) it was held’ that ac- 
cording toss.7 and 8 and Art. 44, Limita- 
tion Act, a suit brought by two brothers 
of an undivided Hindu family to set aside 
an alienation by their guardian more than 
three years after the elder attained majority 
is barred by limitation not only as regards 
the elder brother’s share but also in respect 
of the younger brother's, though the latter 
attained his majority within three years 
prior to the institution of the suit. In that 
case it is noticed that plaintiff No.1 became 
the managing member of the family to 
which plaintiff No.2 belonged and that as 
such plaintiff No. 1 represented the family. . 
In Kandasami Naiken v. Irusappa Naiken 
(5) the Full Bench decision in Dorai Swami 
Sirumadan's case (4) was distinguished on 
the ground that the cause of action of the 
two sons one of whom was still in the womb 
on the date of sale was different, because 
at the time cf the execution of the sale-deed 
in question the mother was acting as the 
guardian of only one of the sons and not 
of the other who was in the womb, and, 
therefore, their Lordships held that 
although the claim of the elder son was 
barred, that of the latter was not so. >» 

In Rajagopala Ayyangar v. Srinivasa 
Raghava Ayyangar (6) the earlier Full 

(3) AI R 1931 Al) 398; 133 Ind. Qas. 155; Ind. Rul 
(1931) All. 603. 

(4) 38 M 118; 21 Ind. Cas. 410; A I R 1915 Mad. 1201; 
29M L J 405;14 M LT 401. 

(5) 41 M 102; 40 Ind. Oas. 664; A I R 1918 Mad, 724, 
33 ML J 309. 

(6) 51 M 627: 109 Ind. Cas, 572; A IR 1928 Mad. 
ee 755M L J 30; 28 L W 3211; (928) M WN 


> 


1937 


Bench decision of the Madras High Court in 
Dorai Swami Sirumadan v. Nondisami 
Saluyan (4) was dissented from, and the 
view taken by the Allahabad High Court 
which was upheld by the Privy Council in 
Jawahir Singh v, Udai Parkash (1) was 
followed. It was held there that a suit by a 
younger son within three years of his 
attaining majority, against his father and 
an alienee from the father, to set aside an 
alienation made by the father of joint 
ancestral family properties was not barred 
by limitation, even though the eldest son 
who had attained majority more than three 
years prior to the suit had allowed his 
claim to become barred by limitation. The 
facts of the casein Bapu Tatya Dessai v. 
Bala Ravji (7) are hardly distinguishable 
from the facts of the case in hand. 
There the facts were that in 1915 
three brothers, members ofa joint Hindu 
family, sued to recover possession of prop- 
erty after setting aside a sale deed made 
by -their mother during their minority 
on July 28, 1905. Plaintiffs No. 1 
and 2 were minors and plaintiff No. 3 
was more than 2] years of age at the date 
of the suit. The suit was held barred as 
against plaintiff No. 3 but a question hav- 
ing arisen whether it was barred as against 
plaintifs No.1 and 2 under s. 7, Limitation 
Act, 1908, it was held that it was barred 
as against plaintiffs Nos. l and 2 also 
inasmuch as plaintiff No. 3 on his attain- 
ing majority became the manager of the 
joint family, and as such, could give a valid 
discharge and acquittance of all claims 
against the defendants without the con- 
currence of the minor plaintiffs and the 
decision in Dorai Swami Sirumadan vV. 
Nondisami Saluyan (4) was followed. This 
decision was distinguished in Bai Kewal 
v. Madhu Kala (8) but this was a csse 
in which the plaintiff sued to redeem a 
property mortgaged by their father. The 
suit was brought more than three years 
after the elder brother had attained majority 
but within three years of the majority of 
the younger brother. Although it was argu- 
ed that the suit was barred against both 
the brothers it was held that as there was 
nothing to show that: the plaintiff who was 
a major could have given a discharge 
without ‘the concurrence of plaintiff No. 2 
who wasa minor, the suit was in time with 


(7) 45 B 446; 59 Ind: Cas. 759; A I R 1921 Bom. 289; 
22 Bom. L R 1383. oe 

(8) 46 B 535; 64 Ind. Oas. 972; AI R 1922 Bom. 319; 
23 Bom. L R 1191. 
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reference to both the plaintifs unders. 7 
Limitation Act. i 

The decision in Bapu Tatya Desai v. 
Bala Ravji (7) was, however, followed in 
Supdu Daulatsingh v. Sakharam Ramĵi (9) 
and it was held that a manager of a joint 
Hindu family could give a valid discharge 
without the concurrence of the minor mem- 
bers of the family in the case of an ap- 
plication to execute a decree just as he 
can in the case of a suit, and the mere 
fact that one of the members isa minor 
will not prevent time running against all 
the members of the family. In the Qal- 
cutta High Court in Ashutosh Ghose v. 
Sashi Mohan Roy (10) it has been held 
that where some of the plaintiffs are major 
and some minor but they are all members 
of a joint Hindu family of which the major 
plaintiff isthe karta,no extension of time 
can be availed of under tle provisions of 
s. 7, Limitation Act, as the major plain- 
tiff being the karta had authority to give 
discharge not only for himself but also for 
the minor plaintiff. In that case the suit 
was for accounts against the gomashta in 
charge ofa business that had belonged to 
the father of the plaintiffs. That decision 
distinguishes the decision jp Harihar 
ies ua aera Pershad (11), 

r. Ragho Saran Lal, appearj 

behalf of the respondents ee ae 
attention to the decision of thig Court in 
Gangdeo Singh v. Ramprasad Singh (12) 
In that case two persons were jointly 
entitled to a share during their minority, 
and a suit was instituted, for recovery 
cf possession of properties wrongly recorded 
during their minority, at a time when one 
of them was still a minor. It was contended 
that the sult having been instituted after 
the period of limitation after one of them 
had attained majority, it was barred not- 
withstanding the minority of- the other 
James, J. sitting singly held that mere 
coming of age of one of them, so long as 
the other one was minor will not render the 
suit barred by limitation, unless there was 
evidence to show that the one who had 
attained majority was the manager of the 
family or was authorized to ratify the 
arrangements made during their minority 
and that that was a question of fact. The 
decision emphasizes the importance of the 


(9) 52 B 441; 110 Ind, Cag, 276: A 
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question of fact whether the person who 
attained majority was in a position to give 
a Valid discharge. If he was, then of 
course the suit will be barred, but if he 
was not, then the suit will not be barred 
by limitation simply because it was filed 
beyond the period of limitation after the 
attainment of majority of one member and 
during the minority of the other. 

In an unreported decision of this Court 
Second Appeal 1937 of 1930, Chaturgun 
Pande v. Bindhachal Dubey disposed of on 
September 14, 1933, Agarwala, J. under 
similar circumstances referred to the 
decision of the Allahabad High Oourt in 
Ganga Dayal v. Mani Ram (13), where two 
brother’s sued to set aside a sale effected 
by their guardian, more than three years 
after the elder of the two brothers attained 
majority, and it was held that, in the 
absence of a finding that the elder brother 
was the karta of the family, the younger 
brothers suit was not barred by limitation. 
The learned Judge accordingly, while dis- 
missing the suit of the major plaintiff 
No. 1, remanded the appeal of the minor 
plaintiff No. 2to the lower Appellate Court 
for disposal after coming to finding on the 
point as to whether the major plaintiff in 
the suit was the karta of the family. 

The decision of the Judicial Committee 
in Ranodip Singh v. Parmeshwar Pershad 
(14) . has also been referred to, but that 
is not quite applicable tothe facts of the 
present case. That was a suit instituted 
in June 1920 by the four sons of a Hindu 
father, all members of a joint Mitakshara 
family, to set aside a sale made by their 
father on June 3, 1893, of an ancestral 
village. They alleged that the sale was 
mude without legal necessity. The time 
from which the period of limitation began to 
run in that case was June 3, 1893,as the 
alienee took possession of the property on 
that date. The four plaintiffs were born 
respectively in the years 1886, 1891, 1897 and 
1900. The Courts below had held that the 
suit was barred by limitation, but the 
contention on behalf of the appellants was 
that limitation was saved by s. 7, Limita- 
tion Act. It was conceded that the suit on 
behalf of the first three plaintiffs was barred 
by limitation but it was contended that 
the minority of plaintif No. 4 saved 
limitation. Their Lordships held that the 

(13) 31 A 156; 1 Ind, Cas. 824;6A LJ 62. . . 

(14) 521 A 69; 86 Ind., Oas. 249; A IR 1925P O 33; 
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cause of action arose on June 3, 1893, and 
plaintiff No. 4 was born in 1900 and that did 
not create afresh cause of action or anew 
starting poiat from which limitation should 
be reckoned. Their Lordships held that the 
extended period can only be claimed by a 
person entitled to sue at the time from 
which the period of limitation is to be 
reckoned, and as the fourth was notin ex- 
istence at that time, he was not entitled 
to the benefits of s. 7, Limitation Act. 
Two other decisions of the Allahabad 
High Court have been cited. In Baijnath 
v. Ram Bilas (15) the decision of the 
Madras High Ovurt in Dorai Swami 
Sirumadan v. Nondisami Saluyan (4) and 
that of the Bombay High Courtin Bapu 
Tatya Desai v. Bala Ravji (7) were follow- 
ed. In Shiam Lal v. Mool Chand (16) the 
same view was taken and it was held that 
an elder brother of a joint Hindu family 
represented the entire family and, there- 
fore he could give a discharge within the 
meaning of s. 7, Limitation Act, on behalf 
of the minor brother, and the decision in 
Rati Ram v. Nadar (17) was followed. 
This being the trend of the various deci- 
sions, it is necessary to look into the word- 
ing ofs. 7, Limitation Act, with reference 
to its applicability to the present case. It 
is clear thatthe disabilities in view under 
this section include that of being a minor 
as laid down in the foregoing s. 6. Sec- 
tion 7 clearly governs the case of persons 
jointly entitled to institute a suit: and it 
provides that if amy one of such persons 
is under a disability and none of the other 
persons could give a discharge without the 
concurrence of the person under disability, 
time will not run as against any of them 
until the disability of the one has ceased 
or any one of them becomes capable of 
giving adischarge. If the position is that 
any one of such persons ıs capable of 
giving a discharge, then time will run 
against them all. In the case before us, 
Karan Singh (plaintiff No. 1) attained 
majority more than three years before the in- 
stitution of the suit, and it has also been 
found that he was the karta of the plaintiff's 
family. The plaintiff's action in the present 
case will be governed by the provisions 
ofs. 7, Limitation Act. The question whe- 
ther Karen Singh could or could not give 


(15) A I R1924 All 738; 80 Ind. Oas.12; LR5B A 
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a valid discharge will depend upon the law 
which governs him and his brother. 


The term ‘discharge’ in this section 


does not mean merely a discharge of pecu- 
niary liability, but has a wider significance 
and includes a release of rightsin immov- 


able property such as even the equity of 


redemption or aTYelease of other rights, as 
for instance, a right to institute a suit: 
see Parmeswaran Nambudripad v. Sankaran 
Nambudripad, 25 Ind. Cas. 755 (18). It is 
settled law that a karta of a joint Hindu 
family can give a valid discharge without 
the concurrence of the other members: see 
Harihar Prashad v. Bholi Pershad (11). 
The divergence of opinions on the particular 
point has arisen chiefly on account of the 
difference in the facts of the various cases 
decided. The cases in whichit has been 
held that the minor’s claim was not time- 
barred were those in which either the 


brotber who had attained majority was not. 


the karta of the family or could not give 
a valid discharge. Agreeing with the cases 
reported in Dorai Swami Sirumadun vV. 
Nondisami Saluyan (4), Bapu Tatya Desai 
v. Bala Ravji (7), Ashutosh Ghose v. Sashi 
Mohan Roy (10) and Gangdeo Singh v. 
Ramprasad Singh (12) we answer the ques- 
tion referred to us in the affirmative. That 
being the answer, it is not necessary to 
deal with the supplementary questions 
mentioned in the order of reference. On 
the findings of fact it must be held that 
the suit is barred by limitation, and the 
appeal must be dismissed with costs. 
Appeal dismissed. 


D. 
(18) 25 Ind. Cas. 755; AIR 1915 Mad. 723; 16M LT 
241; (1914) M W N 689. 
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CALCUTTA HIGH COURT 
Criminal Revision Petition No. 219 of 1937 

April 5, 1937 

CUNLIFFE AND HENDEESON, JJ. 

T. G. STUDDERT AND ANOTAER— 
PETITIONERS 
VETSUS 

J. F. LOGAN—Oppositg PARTY 

Penal Code (Act XLV of 1860), s38. 506, 503— 8S. 506, 
scope of—Whether applies to action of solicitors 
endeavouring to protect their lay clients—Materials 
to show threat should be produced—Firm, if can 
commit offence under 3. 506—Held, on facts letter did 
not amount to intimidation. 

Section 506, Penal Code cannot be applied to the 
action of professional advisers endeavouring to pro- 
tect their lay clients from what, they are of the 
opinion, amount to criminal attacks of a defamatory 
character. Before process can issue at the instance 
of a party he mast produce some materials to show 
that the opposite party threatened him with injury 


to hie person, reputation or property. A firm cannot 
commit an offence under s. 506, 

After the accused was no longer in the employ of 
a company he adopted the course of circularising © 
number of Firms and Government Departments mak- 
ing prima faa defamatory accusations against his 
former employers, For the purpose of self-protection 
this Firm instructed their solicitors, in regard to these 
circulars and in the usual course, acting with perfect 
propriety, they warned the respondent ofthe con- 
sequences of continuing to issue these statements; but 
they were prepared, so they said in one oftheir 
letters, to refrain from instituting criminal proceed- 
ings against him if he was prepared togive an 
undertaking not tocontinue these circulars. So far 
from giving this undertaking he invited prosecution 
and consequently the Firm, by their represent- 
atives, instituted a complaint against the accused 
under s. 500, Penal Code. A few weeks before 
this wasdone and whilst the correspondence with 
regard to the defamation case was still going on, 
by way ofacounterblast, accused proceeded to launch 
a complaint under s 506 against the firm represented 
by their directors : 

Held, that the letter on which the action under 
s. 506 was based could not ‘be regarded asa threat 
within the meaning of s. 503and the proceedings 
ought to be quashed. 


Messrs. W. W. K. Page, Bireswar Chattere 
jee and Bholanath Dutt, for the Petitioners. 

Messrs 8. C. Talukdar, Sudhansu Sekhor 
Mukhrejee and Kanti Ch. Bose, for the Op- 
posite Party. 


Cunliffe, J.—The petitioners in this 
matter, whose names are. T. G. Studdert 
and A. W. Turner obtained an open Rule 
nisi from the Court in the following circum- 
stances: The respondent to the Rule is 
one J. F. Logan. He was atone time in 
the employ of a Company known as 
Samuel Osborne Ltd. He was their Manager 
in Bombay. After he was no.longer in 
the employ of the Company he adopted the 
course of circularising a number of Firms 
and Government Departments making 
prima facie defamatory accusations against 
his former employers. The petitioners are 
Directors of Samuel Osborne Ltd. For the 
purpose of self-protection this Firm ine 
structed their solicitors, Mess:s. Sandersons 
and Morgans, in regard to these circulars 
that I have mentioned and in the usual 
course acting, in my opinion, with perfect 
propriety, they warned the respundent, J. 
F. Logan, of the consequences of continu- 
ing to issue these statements; but they 
were prepared, so they said in one of their 
letters, to refrain from instituting criminal 
proceedings against him if he was prepared 
to give an undertaking not to continue 
these circulars. So far from giving this 
undertaking he invited prosecution and con- 
sequently Samuel Osborne Ltd. by their 
representatives, instituted, in last January, 
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a complaint against Logan under s. 900, 
Indian Penal Code, the section which deals 
with defamation. A few weeks before this 
was done and whilst the correspondence 
with regard to the defamation case was 
still going on, by way of a counterblast. 
Logan, proceeded to launch a complaint 
under another section of the Code in the 
Court of the Sub-Divisional Magistrate of 
Goalundo in the Faridpur District. That 
section, the section which he employed 
was s. 500 of the Code, the section which 
‘ deals with illegal threatsand he cited as 


the accused Samuel Osborne Lid., through 


their Directors, the two petitioners here. 
Section 506 of the Code is based upon s. 503, 
a section which deals with illegal threats 
to a person's reputation and property 
with the criminal intention of causing the 
person threatened to bein alarm or with 
the criminal purpose of inducing the person 
threatened to refrain from some course or 
to do something which he is not legally 
bound to do by law. 
It is not, in my opinion, & very happily 
worded section from the point of view that 
it is very easy to understand like so many 
amended sections of the Penal Code which 
endeavour to produce with accuracy well 
known offences which have been dealt with 
for years in English Oommon Law. But 
in my- opinion, it is quite impossible to 
apply that section tothe action of profes- 
sional advisers endeavouring to protect their 
lay clients from what, they areof the opi- 
nion, amount to criminal attacks ofa de- 
famatory character. As my learned bro- 
ther during the course of the arguments 
pointed out, if one was able to draw the 
petitioners here into such a suggested crime 
they could only be regarded in law as 
accessories before the fact to their own 
legal advisers. By no possible stretch of 
imagination am I able to see that the letter 
upon which the respondent apparently 
based his claim in the Sub Divisional 
Magistrate’s Court could be regarded 
asa threat within the meaning of s. 503 on 
the part of the two petitioners ; and I think 
it onght also to be remarked that the leara- 
ed Sub-Divisional Magistrate himself, with a 
display of good sense, appears to have been 
extremely doubtful, to use his own words, 
“that the accusation is such as to make a 
ground for criminal action.” The Rnle 
was on the former occasion argued before 
us mainly on the ground of transfer. We 
have now had the benefit of fullarguments 
on the further and more important gues- 
tion as to whether the prosecution under 
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s. 506, should not be quashed against the 
two petitioners under the circumstances. In 
my opinion, it is of such a frivolous and 
artificial nature and so obviously a counter- . 
blast to the action taken by the Firm in 


which the petitioners are Directors that it 


ought to be quashed. The question of 
transfer, therefore, no longer arises and the 
order of the Court is that the Rule shall 
be made absolute in the sense that I have 
indicated, 

Henderson, J.—I agree. Before the 
respondent can ask for process against the 
petitioners he must produce some materials, 
to show that they threatened him with in- 
jury to his person, reputation or property. 
The intimidation that they would have re- 
course tothe Court, unless satisfaction was 
previously tendered, cannot possibly be 
said to be a threat of injury of any sort or 
kind. Then,in the second place, the peti- 
tion does not show that the petitioners them- 
selves made the threat. It is admitted that. 
the threat was made by Sanderson and 
Morgans but I suppose the idea is that the 
petitioners were guilty of ahetment al- 
though the petition of complaint is extreme- 
ly vague: about it. The actual accused 
person in the petition of complaintis a 
Firm known as Samuel Osborne Ltd. It is 
quite obvious that a Firm cannot commit 
an offence under s. 506, Penal Code. The 
petitioners are merely dragged in as rep- 
resentatives of this accused Firm. There 
is nothing in the letter of Sanderson and 
Morgans to show that either Studdert or 
Turner had anything to do with the matter. 
The result is that even if Sanderson and 
Morgans were guilty of the crime of inti- 
midation there were no materials before 
the Magistrate to show that either of the 
individual petitioners had anything to do 
with it. I, therefore, agree that thie is a 
case in which the proceedings ought to be 
quashed. 


N Proceedings quashed. 





RANGOON HIGH COURT 
Criminal Revision Application No. 25-B 
of 1937 
February 26, 1937 
Mackney, J. 

DAW MYA AND ANOTHER—ÅAPPLIOANTS 
VETSUS 
EMPEROR— RESPONDENT - 

Criminal Procedure Code (Act V of 1898), s. 522— 
Order under, when can be passed—Order must be 
passed within one month of conviction—Notice, if 
should be issued before ‘passing order. 

For an order under s. 522, Criminal Procedure - 
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Code, it must be shown that the owner or occupier 
of the land was dispossessed by reason of the force 
shown tohim. The order of the. Court must be 
passed within one month from the date of the con- 
viction, It is not sufficient that the application to 
the Court to exercise its powers should be made 
Within one month of the conviction. In view of the 
wording of this section it would appear that it was 
not the intention that notice should be issued to 
the opposite ‘side before orders should be passed ; 

otherwise it would be easy for convicted persons to 
bring it about that the Court should never be able 
to pass order Within one month from the date of 
conviction, Ashwinikumar Das v, Sasankamohan 
Bose (1), referred to. 


Or. R. from the order of the Sessions 
Judge, Sagaing, dated January 11, 1937. 

~Order.—ln Criminal Regular No, 74 of 
1936, before the Township Magistrate of 
Sagaing Ma Kindasayi prosecuted Daw Mya 
and Maung Ba Din under s. 447, Indian Penal 
Code. Tne Magistrate passed orders in that 
case‘on duly 18, 1936, convicting the two 
accused persons. 

It seems that there was some vacant land 
adjoining Ma lHuindasayi'’s of whicn she 
claimed to bein possession and on which 
she kept certain movable articles such as 
cots. She was approached by the applicants 
for permission to allow a zayat to be built 
on this vacant ground but she refused to 
give permission.: in spite of this the two 
‘accused led some carpenters on to the land, 
broke down part of the fence, removed the 
cots and started’ building operations. ‘This 
was done not in the presence-of Ma 
Hindasayi but in the’ presence of two of 
her disciples, but there is no evidence that 
any force or show of force was used by 
these persons. Subsequently Ma Mindasayi 
herself visited the land and remonstrated 
with the carpenters but they told her that 
they were acting under the instructions of 
Daw Mya. Here again there does not 
appear to have been any show of force to 
Ma Hindasayi. On August 11, 1936, Ma 
Hindasayi applied tothe T’ownsnip Magis- 
trate for an order under s. 922, Uriminal rro- 
- cedure Oode, restoring the ground to her pos- 
session. The Township Magistrate lost time 
in causing notice to be sent to the respon- 
dents and then when they did appear, he 
delayed the disposal of the application 
- because there was an application in revision 


pending before tne Court of Session. Con- . 


sequently it was not until October 20, 1936, 
that the Magistrate passed nis order. la 
this order he seems to have held that 
because tue two accused broke open tae 
fence and forcibly removed tue cots and 
constructed a building thereon in spite of 
Ma Hindasayi’s protest, taeruiore, an order 
under s. 322, Criminal "Procedure ‘Vode, was 
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quite justiiable. This, however, is not 
correct. lt mus. be shown that the owner 


-or occupier of ta: land was dispossessed 
-by reason of the force shown to ner. (See 


‘toe dennition in s. 349, Indian Penal Code). 
It appears to me that on this grouod alone 
there was no sulficient reason to pass any 


. order under s. 522, Criminal Procedure Uode, 


but in any case the Magistrate by delaying 
more than @ month from the -date of the 
Gonviction of the accused put it-beyond his 
power- to pass any order at all under s. 522, 
Uriminal Procedure Code. The wording of 
that section 18 quite clear: 

—the Court may, if it thinks fit, when convict- 
ing such person or at any time within one month 
from the date of the conviction, order the person 
dispossessed to berestored to the possession of the 


same.” 

ls is clear that the order of the Court must 
be passed within one month from the date 
of ihe conviction. It is’‘not sufficient toat 
the application to the” Court to exercise its 
‘powers should be made within one month of 
‘the conviction. l might add that in view 
of the wording of this section, it woula 
appear to me that it was not the intention 
tnai notice shouid be issued to the opposite 
siue before orders should be passed; other- 
wise 1t seems tO me tnatit would be easy for 
convicted persons to bring it about that 
the Court should never be able to pass 
order within one month from the date of 
-conviction: see Ashwinikumar Das v. 
Sasankamvuhan Bose (1). The order of the 
‘L'ownsnip Magistrate, Sagaing, is, therefore, 
set aside. i understand inal tue parties are 
now baving oeir differences settled ina 
Pee Court. 

Order set aside. 
in) 590 1153; 140 Ind, Oas. 66; A I R lys2 Cal. 
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MADRAS HIGH COURT 
Oivil Appeal No, 320 -of 1926 
duly 31, 1935 
VARADAOHAKIAR AND STODART, JJ. 
- SUBBIAH MUDALIAR—APppPBLLANT 
VeTSUS 
GOPALA. MUDALILAR AND ofdsus— 


ReSPONDENTS 

vidence Act(I of 1612), s. 32 (5) —Relationship— 
Statement in previvus sutt us to resucwaship —~ Gon- 
ditions as toadmisstoiluy tn subsequent Sutt. 

lË a statement ina fu:mer sultis w be admitted in 
evidence, the person wuomads 16 must be shuwa by 
some indepsndent evidence to live lad special means 
vf knowledge. <Agalu, the conditiva ok ante litem 
motum involves tne idea that the dispute, if auy 
oa the‘furmer Occasion, Must Rot be the same ia sub- 
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stance as the dispute in the later suit. In other words, 


the statement subsequently sought to be used will not 
be excluded if it merely related to some matter foreign 


or collateral to the matter in controversy on the form- - 


er occasion, Gee v. Ward (1) and Freeman v. Philip- 
(2), relied on. Gokul Panda v. Baldeo Sukal (4), dis- 
sented from. |p. 372, col. 1] 


C. A. against the decree of tke Sub- 
Judge, Negapatam, in O. S. No. 33 of 
1924. 

Mr. A. C. Sampath Ayyangar, for the 
Appellant. 

Messrs. T. V. Muthukrishna Iyer, Watrap 
S. Subramania lyer, K. Chandrasekhara 
Iyer and K. 5. Champakesa Aiyengar, 
. for the Respondents. ..  « . 

Varadachariar, J.—This is an appeal 
by the plaintiff whosued to recover pos- 
session of certain properties as a rever- 
sioner to the estate of one Velu Mudaliar 
alias Doraisami Mudaliar who is said to 
have died in 1875, leaving a widow Siva- 
gami Anni who diéd in 1918. Issues were 
raised in the cage in respect of (1) the re- 
lationship of the plaintiff to Velu Muda- 
liar, (2) the title of Velu Mudaliar to the 
_-suit properties, and (3) the validity of alie- 
“nations by Sivagami under which the de- 
fendants claim. On points Nos. 2 and 3 the 
learned Subordinate Judge recorded find- 
ings substantially against the defendants. 
But on point No. 1 he recorded a finding 
against the plaintiff and accordingly dis- 
missed the suit. We have heard arguments 
from the learned Counsel for the appellant 
only on the question of relationship, and 
in the view that we take on that matter 
it is unnecessary to deal with the other 
questions. 

The relationship alleged by the plain- 
. tiff is set out in the pedigree reproduced 
at p. 17 of the printed record, in para. 31 
of the lower Court's Judgment. His case 
in substance is that there were five 
brothers, Annamalai Mudaliar, Appukutti 
Mudaliar, Suppa or Subbiah Mudaliar, 
Kolondaivelu Mudaliar and Chinna Appa- 
kutti Mudaliar, that the propositus Velu 
or Doraiswami Mudaliar was the great- 
grandson of the first Appukutti Mudaliar 
and that the. plaintiff himself is the 
grandson of Suppa or Subbiah. It is un- 
necessary for the purpose of this case to 
consider whether the propositus was not 
the great-grandson of Appukutti or whe- 
ther the plaintiff is not the grandson of 
Suppa Mudaliar. The main point that the 
plaintiff has to make out is that Appu- 
kutti and Suppa Mudaliar were brothers. 
Apart from the oral evidence of four wit- 
nesses examined on the plaintiff's side, to 
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which we shall presently refer, the plain- 
tiff relied mainly upon three sets of dccu- 
ments: (1) the papers relating toa litiga- 
tion of. 1883, O. S. No. 81 of 1883, on the 
fle of the Negapatam Sub-Oourt (2) 


-Exs. ©, C-1 and C-2 evidencing certain 


private transactions of Suppa Mudaliar, 
and (3) certhin letters and postcards filed 
as Ex. D series containing the correspon- 
dence that passed between the plaintiff's 
father Iyyadorai Mudaliar and one Than- 
davaraya Mudaliar who was the plaintiff 
in O. S.No. 81 of 1883, shortly before and 
during the pendency ofthat suit. It will 
be convenient to take the documents jn 
the above order. 

The litigation of 1883 was started by 
one Thandavaraya Mudaliar claiming to 
be the. grandson of Annamalai, the eldest 
of the five brothers. Exhibit A, the plaint in 
that case, stated that Annamalai and the 


elder Appukutti were undivided and the 


other three brothers had become divided 
and the plaintiff claimed immediate pos- 
session on the footing of survivorship, 
whereas if they too had become divided 
when the other three brothers were said 
to have become divided, the plaintiff 
could not have obtained anything more 
than a mere declaration. As will appear 


‘when we come to deal with Ex. D series, 


Thandavaraya was negotiating from the 
very beginning for the help of Ayyadorai, 
the present plaintifi's father. According 
to the genealogy stated in both the litiga- 
tions Iyyadorai would have been the pre- 
sumptive reversioner if the five branches 


had become divided. In his deposition, 


the present plaintiff states (as having been 
heard by him from his father) that lyya- 
dorai was in the first instance asked to 
institute the suit of 1883 as plaintiff, but 
for some reason he refused and therefore 
Thandavaraya filed the suit in his name. 
Apart from the findings arrived at by the 
Court in that suit, it is the present case, 
and is also the drift of the correspondence 
in Ex. D series, that the story of non-divi- 
sion between Annamalai and Appukutti 
was false and false to the knowledge of 


the parties, and the only explanation sug- 


gested is that they must have put it for- 
ward in that form in order to get, imme- 
diate possession of the properties. This is 
an important fact to be borne in mind in 
dealing with the weight due to the story 
then given as to the relationship, even 
apart from the question of the admissi- 
bility of the stalements contained in 
Ex. A. If we look at one of the letters in 
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Ex. D series for a moment, and one ofthe well founded. It may well be that Than- 
documents in Ex. C series for a moment; davaraya expected the Court to act upon 
< there is a curious inconsistency in the any deposition that Iyyadorai might give 
+ position taken up by lyyadorai. Exhibit Œ is which could easily be made to appear as 
*. now sought to be relied on as containing a a statement against his interests and this 
à reference to Suppa Mudaliar (the father could be done only if Iyyadorai could be 
“+ of Ayyadurai) having purchased the shares made to appear to be a member of the 


of Kolanduivelu and Appukutti in the 
ancestral house. This would prima facie 
suggest a division in interest between 
„these three persons. 

It is not clear whether Appukutti here 
referred to is the elder Appakutti or the 
. hinna Appakutti. If it refers to the 
elder Appukutti undoubtedly Iyyadorai 
Was In possession of documentary evidence 
showing that all the members of the 
family including the elder Appakutti had 
become divided from sach other. In Ex. D-6 
(if we are to accept it as genuine) there 
is specific reference made to records in the 
possession of Iyyadorai relating to the parti- 
tion in the: family. Whether it is Ex. © 
‘or any other paper we are not in a position 
to say. Nowithstanding these documents in 
-his possession, if Iyyadorai had agreed to 
Support Thandavarayu’s story, that only 
three of the members had become divided 
„and the other two remained undivided, 
he might be expected to swear to that 
effect. But Ex. D-12, so far as we are 
-able to understand it, contains a curious 
Statement, that as a witness in the suit 
of 1683 Iyyadorai had deposed that all the 
branches were undivided. We have not got 
the deposition itself but statements like 
these afford a clear proof that Thandava- 
Yaya and lyyadorai were prepared to put 
forward a case which was at least in part 
false to their knowledge, namely, as to 
the alleged non-division between Annamalai 
and Appukutti. It is, therefore, dificult 
for us to accept without great reserve 
or caution any of the statements made 
-by Thandavaraya either in Ex. A or in 
any of the other. documents to which he 
was a party. 

On behalf of the appellant Mr. Sampath 
Iyengar asks why Thandavaraya should go 
out of his way to make any reference 
in Ex. A to the other three branches 
when that was not necessary for the pur- 
pose of his case. He therefore asks us to 
hold that though Thandavaraya might have 
been prepared to utter a lie to the extent 
necessary for the purpose of his case, the 
reference to the other three brothers was 
not really necessary-for the case and may 
therefore be held ‘to be more reliable. 
We are not sure that this suggestion is 


agnatic family and at the same time to 
come forward- to say that his brench 
and certain other branches had become 
divided, but that Thandavaraya’s branch 
and Velu Mudaliar’s branch continued 
undivided. These are some of the cone 
siderations that detract from the weight 
i be given to the statements contained in 

X. Å 

We are, however, by no means certain 
that the statements in Ex. A are legally 
admissible in evidence. Exhibit A is no 
doubt evidence of the fact that such a 
relationship was put forward: as early as 
1883 and not now for the first time. But 
if it is to be used as substantive evidence 
in support of the relationship, it must be 
‘brought under s. 32, cl. 5, and two con- 
ditions are necessary for this purpose, 
namely, that the person making the state- 
ment had special means of knowledge and 
that the statement was made before the 
question in dispute was raised. We are 
unable to say that either of these condi- 
tions has been satisfied in this case. That 
Thandavaraya had special means of know- 
ledge of the relationship must be shown 
by some independent evidence before Ex. A 
can be made admissible under s. 32, cl. 5. 
It will be arguing in a circle if we are asked 
torely upon Ex. A itselfas proof of his special 
means of knowledge. We are not satisfied 
that there is reliable evidence of that kind 
in this case. Mr. Sampath Iyengar relied 
upon some statements in the evidence of two 
or three of the defendant's witnesses in 
this case, who speak toa relationship be- 
tween Thandavaraya and Sivagami, the 
widow of Velu Mudaliar, the propositus, and 
even between Veluand Thandavaraya. But 
they speak only to a relationship on the 
mother’s side and kaving regard to the 
position of the various parties in the 
genealogical table, we are not prepared to 
hold that the relationship spoken to by 
the defendant's witnesses justifies the 
inference that Thandavaraya must have 
had special means of ‘knowledge of the 
agnatic relationship required to be proved 
for the purpose of this case. Mr. Sampath 
Iyengar of course relied upon the evidence 
of the witnesses on the plaintiff's side ag 
well. But for reasons which we shel 
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give later on, when dealing with their 
evidence, we are not prepared to act upon 
that evidence. The second condition, 
namely, ihat the statement must be one 
made ante litem motam, cannot also be held 
to be satisfied in this case. 

In this connection our attention was 
drawn to the observation in para. 632 of 
Taylor on Evidence, and para. 659 under 
the title ‘Evidence’ in Vol. 13, Halsbury’s 
Laws of England. Reference was also 
made to the two English cases there cited, 
namely, Gee v. Ward (1) and Freeman v. 
Phillips (2). The result of these authorities 
is that the condition of ante litem motam 
involves the idea that the dispute, if any, 
on the former occasion must not be the 
same in substance as the dispute in the 
later: suit, The expression used in oneof 
the cases is that the statement now 
sought to be used will not be excluded if 
it merely related to some matter foreigu 
or collateral to the matter in controversy 
on the former occasion. We have no 
objection to adopt thistest ; but applying 
it to the present case, can it be said that 
the matter of relationship now in contro- 
versy was not in controversy in O. 8. 
No. 81 of 18838. Mr. Sampath Iyengar 
wants us to say that all that was really 
necessary for the plaintiff in the former 
suit was to establish that Annamalai and 
Appukutti were undivided brothers and 
that the rest of the statements about 
relationship was really collateral. We do 
not think this will be the proper way of 
looking at the matter. Sivagami's written 
statement undoubtedly disputed the whole 
relationship alleged in the plaint, and it 
is obvious from Ex. B series, and even 
otherwise quite probable, that previous 
negotiations to get at the property must 
have brought forth a similar denial as 
one of the alternative grounds on which 
to defeat Thandavaraya’s claim. In 
those circumstances, it was quite natural 
as part of the plaintiff's case to state 
that there were five brothers and then 
to add thal two of them- were undivided 
by way of justification of this exclu- 
sive claim and for immediate posses- 
sion. The issue raised in the case itself 
shows that the factum of relationship 
alleged was itself questioned and also the 
allegation as to non-division. It does not 
seem to us fair to separate the story as to 


(1) (1857) 119 E R 1335; 7 El, &B1. 509; 3 Jur, (N 3) 
692; 5 W R 579; 110 R R 702. 


Ko (1816) 105 E R 914; 4 M & S 486; 16R R 
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the three brothers from the story as to 
the other two brothers so far as the fac- 
tum of relationship is concerned and hold 
that as to the other three brothers the 
matter was really collateral or foreign to. 
the controversy that existed at the time of 
O. 8. No. 81 of 1853. 

The decision of the Privy Council in 
Kalka Prasad v. Mathura Prasad (3) does 
not afford much guidance in this Case. 
That case no doubt accepts the principle 
of the English authorities that for the 
purpose of the rule of exclusion on the 
ground of post litem motam, the same things 
must be in controversy before and after 
the statement is made. In the circum- 
stances of that case, the Judicial Committee 
had no difficulty in holding that the contro- 
versies were different. But, forreasons we 
have already given, we are unable to take 
that view in this case. 

Another authority relied on in this 
connection is a judgment of the Patna High 
Court in Gokul Panda v. Baldev Sukal 
(4). With all respect tothe learned Judges, 
we find it difficult to follow the reasoning 
of that judgment. That the law in India 
under s. 32, cls. 5 and 6, Evidence Act, 
is in some respects different from the 
law in England may be granted. But 
the further reasoning in that judgment, 
that because statements made on a former 
occasion -would be admissible even when 
the point at issue then might have been 
different from the issue in the later 
litigation, it would follow that a state- 
ment would be a fortiori admissible 
where the issues are the same, seems 


to us the very opposite of the principle 


underlying s. 32, cl. 5. We are not 
concerned with the admissibility of the 
particular document with which the 
learned Judges had to deal in that case. 
With due respect, we are unable to accept 
the reasons given in the judgment. Going 
next to the judgment in O. S. No. 8L-of 
1883, 7. e. Ex. B, it can scarcely be con- 
tended that any opinion expressed by the 
learned Judge who tried that case is rele- 
vant or admissible in the present litiga- 
tion, because the suit was eventually 
dismissed. A point was raised by Mr. 
Sampath Iyengar as to the admissibility 
of an admission stated in that judgment 
to have been made in that litigation, 


(3) 30 A 510; 1 Ind, Cas. 175; 35 I A 166;5 A L J 701; 
80 LJ 447;11 OC 362,130WN1;10 Bom. LR 
1088; 4 M L T 360; 18 ML J 424 (P O). 

(4) 7 Pat. 90; 105 Ind, Oas. 26; AI R 1928 Pat, 113; 
9P LT 180, 
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namely, that Appukutti was admitted to 
be the great grandfather of Velu alias 
Doraisami Mudaliar. This of course car- 
ries the matter further than the written 
statement filed by Sivagami in that case, 
and the learned Judge, relying upon the 
judgment of the Full Bench in Seetha- 
pathi Rao Dora v. Venkanna Dora (5), 


has held this statement of the alleged 
admission to be inadmissible. Mr. Sam- 
path Jyengar has brought it to our 


notice that in the view of the recent 
judgment of the Privy Council in Col- 
lector of Gorakhpur v. Ram Sundar Mal 
(6), some portions of the reasoning of the 
Full Benchin Seethapathi Rao Dora v. 
Venkanna Dora (5); may require reconsi- 
deration, particularly the portion relating 
to the decision in ‘Krishnaswami Iyengar 
v. Kajagopala Iyengar (T). We do not 
think it necessary in this case to dis- 
cuss the effects and implications of the 
observations of their Lordships of the 
Privy Oouncil in Collector of Gorakhpur v. 
Ram Sundar Mal. (6), because at the most 
the admission recorded in Ex. B only 
establishes that Appukutti was the great 
grandfather of Velu Mudaliar and does 
not help the present plaintiff to establish 
that his grandfather was a brother of 
Appakutti Mudaliar. That has got to be 
decided with reference to the other evidence 
in the case. 

Before we leave this litigation of 1883, 
we. may add that, in view of Sivagami's 
age af the time of the alleged claim of 
non-division, and the right to immediate 
possession which the reversioner intended 
to put forward, it is difficult to under- 
stand the delay of nearly eight years be- 
fore the suit was instituted. Even ac- 
cording to the statements then made in 
the plaint, and according to what now 
appears iu the course of the present liti- 
gation, the properties in Sivagami'’s posses- 
sion were substantial and yielding a 
considerable income and ‘Thandavaraya 
was by no means very far away. That 
unexplained delay and. the undeniable 
fact that the story of non-division was 
being falsely put forward, make it impos- 
sible for us to accept the statements 


(5) 45 M 332; 68 Ind. Oas. 280: AI R 1922 Mad. 71; 
42M LJ 324;15L W 316; 30M L T160; (1922) MW 
N 147 (F B). - 

(6) 56 A 468; 150 Ind. Cas. 545; A I R 1934 P O 157; 
11 O WN 889; 40 LW 217; (1931) AL J 779; 67 ML 
J 274; 1I5PL T 531; 600 L J 67; (19384) MWN 
751; 36 Bom L R 867;:38 O.W N 1101; 61 TA 286; 7 
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made in the course of that litigation as 
safe or reliable. {Their Lordships after 
discussing the other evidence in the case 
proceeded.| We agree with the learned 
Subordinate Judge that the plaintiff has 
not made out the relationship alleged by 
him. The appeal accordingly fails and 
is dismissed with costs of the contesting 
respondents, one set of costs to be distri- 
buted amongst them in proportion to 
their interests. Toe appellant will pay 
to the Government the court-payable on 
the memorandum of appeal. 


AN, Appeal dismissed. 
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CALCUTTA HIGH COURT 
Civil Appeal No. 619 of 1935 
February 26, 1937 
PATTERSON, d. 
CORPORATION or CALCUTTA— 
PLAINTIFg-—~APPALLANT 

VETSUS 
SUSIL KUMAR GHOSE—Darenpant 


—RESPONDENT 

Calcutta Municipal Act (III of 1923), s. 157— 
When applies—Proof that premises are ordinarily 
occupied by more than one person holding in several- 
ty—Necessity of-~Plaint not containing such al- 
legation—Hvidence of occupation by more than one 
person holding in severalty—Whether suficient to in- 
voke aid of s. 157. 

The only section of the Calcutta Municipal Act, 
under which the entire consolidated rate can be 
levied from the owner of the premises is s. 157, but 
in order to bring that section into operation 
it is necessary that the plaintif should show that 
the premises in question are ordinarily occupied 
by more than one person holding in severalty. 

Held, that where the plaint contained no such 
allegations nor any reference is made tos. 157, 
the fact that some evidence bearing on the question 
of occupation by more than one person holding in 
severalty was adduced at the trial, was not sufficient 
to remedy this initial defect more especially as 
some at least of the parsons in occupation of ths 
premises were persons holding notin severalty but 
jointly, and were, moreover, the persons who had 
get up a title adverse to that claimed by ths de- 
fendant, and against whom the defendant ultimately 
obtained a decree. 

O. A. from an appellate decree of the Al- 
ditional District Judge, Second Court, da.cd 
December 18, 1934. 

Mr. Krishna Lal Banerjee, for the Appel- 
lant. 

Mr. Narendra Nath Chowdhary, for the 
Respondent. 


Judgment.—This is an appeal by the 
plaintiff and arises out of a suit for re- 
covery of taxesfrom the defendant, the 
plaintiff being the Corporation of Calcutta 
and the defendant being the owner of cer- 
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tain premises situated within the town of 
Oaleutta. The suit was for both the 
owner’s and the occupier's share of the taxes 
for eight quarters, namely, from the 3rd 
quartar 192930 up to and including the 
2nd quarter 1931-32. The existence of the 
arrears of taxes was not disputed, but the 
defendant denied liability on various 
grounds, and specially with regard to his 
liability for the first five quarters during 
which period he was admittedly out of pos- 
session. He had purchased the premises 
as far back as 1926, but did not obtain 
possession till November 29, 1930, and then 
only ag a result of a prolonged litigation 
with some at least of the persons who dur- 
ing this period were in actual possession 
of the premises in question. The trial 
Court had Uttle difficulty in coming to the 
conclusion that the defendant was liable 
for the owner’s share of the taxes for the 
whole of the period in suit, and the defend- 
ant’s liability in this respect was not chal- 
lenged in appeal, nor has it been called 
in question in this Court. 

The main question canvassed before 
both the Courts below was whether the 


defendant was liable to pay the occupier’s’ 


share of the taxes for the period during 
which he was out of possession, but curi- 
ously enough the question of the defend- 
ant’s liability to pay the occupier’s share 
of the taxes during the period when he 
was in possession does not appear to have 
been raised in either of the Courts below 
and both the Courts below have found that 
the defendant is liable to pay out only the 
owner's share but also the occupier’s share 
in respect tothe period. As regards the 
period during which the defendant was out 
of possession the trial Court on a consi- 
deration of the various sections of the Cal- 
cutta Municipal Act bearing cn the ques- 
tion, held that the defendant was Hable 
for the occupier’s share of the taxes for 
that period as well. The lower Appellate 
Court, however, modified the decree of 
the trial Court to this extent: that the de- 
fendant was held notto be liable fr the 
occupiers share -of the taxes for the period 
he was out of possession. Hence the pre- 
gent appeal by the Corporation. 

The only section of the Calcutta Muni- 
cipalAct under which the entire consoli- 
dated rate can be levied from the owner 
of the premises is s. 157, butin order to 
bring that section into operation in the 
present proceedings, it is necessary that 
the plaintiff should show that the premi- 
ses in question are ordinarily occupied by 
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more than one person holding-in severalty. 
The plaint contains no such allegation, 
nor is any reference made to s.157. The 
written stalement ton makes no reference 
to the applicability of s. 157, but raises 
the question of the owner's liability to pay 
the occupier’s share of the taxes in another 
form, the contention in para. 13 of the 
written statement being that the corpora- 
tion, not having realized the taxes from 
the person whom they recognized as owners 
and knew to be occupiers, prior to the de- 
fendant having obtained possession through 
the Court, were debarred from realizing 
the said taxes from the defendant. Although 
the question of the applicability of s. 157, 
was not raised by the pleadings, and al- 
though no issue was framed in this con- 
nection, there does appear to be a certain 
amount of evidence tending to show that 
the premises were in fact occupied by more 
than one person holding in severalty, and 
the trial Oourt, although it did not re- 
cord any clear finding on the point, does 
appear to have been of the opinion that 
8.157, was applicable, and indeed no dec- 
ree in respect of the occupiers share of 
the taxes could have been passed unless 
that Court was of that opinion. In the pe- 
tition of appeal to the lower Appellate 
Court, the point was taken that the Court 
below was wrong in holding that the pre- 
mises were held in severalty, and that the 
defendant was liable to pay the occupier’s 


share of taxes, but this point does not ap- 


pear to have been argued before that 
Court, and no finding on the point was re- 
corded. The appeal appears to have been 
pressed mainly with regard to the defend- 
ant’s liability to pay the occupier’s share 
of the taxes for the period during which 
he was outof possession and not with re- 
gard to the subsequent period, after he had 
obtained possession. This contention was 
acceded to by the lower Appellate Court 
but the judgment of th it Oourt is certainly 
open to the criticism that it proceeded 
rather on equitable grounds, instead of on 
a strict application of the provisions of the 
Statute to ascertained facts. 

The learned Advocate for the appellant 
hes, however, attacked the judgment of 
the lower Appellate Court not so much on 
the ground that it is based at least to some 
extent on equitable considerations, but on 
the grcund thatthe lower Appellate Court 
was wrong in holding, as it appears to have 


held, that the provisions of s. 157, could ` 


not be invoked by reason of the fact that: 


the Corporation had no: made outa case © 
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based on that section in their ptaint. On 
behalf of the appellant, it is argued al- 
though it was nowhere alleged in the plaint 
that the premises in question were ordi- 
narily occupied by more than one person 
holding in severalty, and although the 
plaint contains no specific reference to 
s. 127, nevertheless,the fact that the occu- 
pier’s share of the taxes was sought to be 
realized from the owner in addition to the 
owner's own share, was a sufficiently clear 
indication of the fact that the Corporation's 
claim in respect of the occupier‘’s share 
was based on s. 157. St is further con- 
tended on behalf of the appellant that 
having regard to the previous correspond- 
‘ence and to the evidence adduced at the 
trial, the defendant had sufficient notice 
of the basis of the Corporation’s claim in 
respect of the occupier’s share of the taxes. 

Iam unable to accept these contentions, 
and I am of opinion, that the lower Appel- 


_ late Court was right in refusing to allow 
| the provisions of s. 157, to be invoked by 


the Corporation. Section 157, only comes 
into operation if certain facts are proved 
and those facts ought to have been but 
were not clearly indicated in the plaint. 
The fact that some evidence bearing on the 
question of occupation by more than one 
person holding in severaliy was adduced 
at the trial, is not, in my opinion, sufficient 
to remedy thisinitial defect more especi- 
ally as some at least of the persons in 
occupation of the premises were persons 
holding notin severalty but jointly, and 
were, moreover, the persons who had set 
up a title adverse to that claimed by the 
defendant, and against whom the defend- 
ant ultimately obtained a decree. 

It has, on the other hand, been pointed 
out on -behalf of the respondent that in 
the view of the matter taken by the lower 
Appellate Court, the Corporation was, pro- 
perly speaking, not entitled to recover the 
occupier's share of the taxes from the owner 
even in respect of the period that elaps- 
ed after the owner had obtained possession. 
The lower Appellate Court has, however, 
allowed the decree of the trial Cours to 
stand in respect of that period, and it has 
been suggested on behalf of the respond- 
ent that thisis a case in which relief should 
be given to the respondent under the pro- 
visions of O. XLI, r. 33, Civil Procedure 
Code. I am, however, not prepared to 
accede to this request as it seems to me 
that O. XLI, r. 33, is not applicable in the 
circumstances of the present cass, more 
especially as the respondent could have, 
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but has not, preferred a cross-appeal. As 
Ihave said already, the judgment of the 
lower Appellate Court is in respects opel 
to criticism, but the only ground on which 
it has been seriously attacked, namely, the 
ground relating to the applicability of 
s. 157, has failed for the reasons already 
indicated. ‘The appeal, therefore, fails, and 
is accordingly dismissed with costs. Leave 
to appeal under s. 15, Letters Patent, is rer 
fused. 


N. Appeal dismissed. 





LAHORE HIGH COURT 
Special Bench 
Criminal Miscellaneous No. 273 of 1936 
October 16, 1936 
Youna, C. J., MonBoz AND 
Din MOHAMMAD, JJ. 
In the metter of Lala HARKISHEN LAL 
Contempt—-Contempt of Court — High Court's in- 
herent power to punish for contempt—-W hether taken 
away by Contempt of Courts Act (XII of 1926)— 
Sentence—Sentence of custody in jail for indefinite 
period—Legality of — Interpretation of Statutes — 


‘Statement of objects and reasons—Preamble—Debates 


in Assembly—-Whether can be referred to. 
The inherent power of the High Courts as superior 
Courts of Record to punish contempt of themselves 
has not been taken away by the Contempt of Oourts 
Act: it has been left undisturbed and consequently the 
High Oouris in‘India continue to have power to deal 
with contempt of themselves in the same manner 
asa Court of Record ae Nala the Common Law of 
Eogiand. . 377, col. 2. ap 
Every aes High Oourt in India is 
vested with aninherent right to punish for contempt 
of the Court itself. A non-presidency High Court is 


' a Superior Court of Record, and, this being so, the 


jurisdiction to punish for contempt of itself is inker- 
ently vested inevery High Court. Itis a necessary 
incidence of this jurisdiction that such contempts are 
punishable summarily by committal, [p. 376, col, 2.] 

There is no limitation imposed on the High Oourts 
in the matter of punishment, Uonsequently, the High 
Court is competent to pass an order vommitling a per- 
gon to custody in jail until he apol.gises to the High 
Court and pays into Court the moneys received by 
him in defiance of the orders of the Court. Mmperor 
y. Murli Manohar Prasad (9), In re Wiiliam Tuytor 
(10), In re Habib (11) and Ln re Bahama Lslands, 
In re Moselay (12), referred to. [p. 378, col. 2.| 

lt isnot permissible in India to refer to the State- 
ment of Objects and Reasons which accom panies tine 
draft Bill when itis first introduced in the Legis- 
lative body. Unlike the preamble, the headings and 
marginal notes, the Statement of Objects and Reasons 
is no part of the Act as passed bythe Legislature. 
Similarly the debates in the Assembly cannot be 
referred to in the interpretation of an Act.. Shanta 
Nand Gir v. Basudeva Gir (l), relied on. Rajmal 
vy. Harnam Singh (2), Gurdtal Singh v. Central Board 
and Local Committee, Amritsar (3), Ratanst HMijirv. 
Emperor (4) and Administrator-General of Bengal v} 
Premlal Mullick (5), referred to. |p. 378, col. 1.] 


Mr. Abdul Haye, for the Petitioner, 
Dewan Ram Lal, for the Orown. 
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Young, C. J.—Lala Harkishen Lal was 
committed for contempt on four different 
occasions mentioned below: (1), On Nov- 
ember 1, 1935, he was awarded one 
month's imprisonment as, in spite of per- 
sonal service, he absented himself without 
any lawful excuse on a date fixed for his 
appearance in this Court. (2) On December 
6, 1935, he was awarded two months’ 
imprisonment for disobeying the order 
of Lala Ganga Ram, Subordinate Judge, 
Lahore, restraining him from receiving 
certain moneys due to him from the 
various Concerns in which he was interested. 
(3) Again, on the same date, for wilful- 
ly disregarding the injunction of this 
Court prohibiting him from withdrawing 
any moneys dueto him from his concerns, 
he was committed to custodyin jail until 
such time as he apologised to this Court 
and further purged his contempt by 
paying into this Court the sums of money 
received in defiance of this Court's injunc- 
tion. (4) On July 16, 1936, he was com- 
mitted to jail for three months for refusing 
to answer questions in proceedings under 
s. 196, Companies Act, the sentence to come 
into effect at the expiry of his previous 
sentence. 

He has now presented this petition 
praying for the review of the above orders 
on the ground that they were illegal. 
Counsel for the petitioner has conceded at 
the outset that the petitioner's committal 
under the orders mentioned at Nos. 1,2 and 
4 above cannot be attacked on any ground. 


He has, however, contended that the order of’ 


committal passed on December 6, in 
respect of the contempt of this Court 
is unsustainable on the grounds: (1) 
That asthe petitioner had been sentenced 
on the same day to two months’ impri- 
sonment for receiving moneys from differ- 
ent companies, he could not be convicted 
a second time for doing the same thing 
in d:sregard of the injunction of this 
Court, and (2) that the sentence passed 
on him being indefinite was illegal. We 
have no hesitation in saying that the first 
ground of attack is altogetuer untenable, 
inasmuch as the petitioner had,in flouting 
the authority of this Court, committed 
a distinct offence and was consequently 
liable to be punished separately on that 
account, even though he had already 
been punished for disobeying a similar 
order by the Subordinate Judge. The 
injunction of this Court was issued much 
later than the order. of the Subordinate 
Judge and was more extensive in its terms. 


a 
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It could not, under any circumstances, 
merge in the order ofthe Subordinate Judge 
so as to absolve the petitioner from the con- 
sequences of disobeying it. 

In support of the second ground the 
petitioners Counsel has, in the frst 
instance, urged that the Presidency High 
Courts alone had the right to punish for 
contempt having inherited it from the 
Supreme Courts to which they had. suc- 
ceeded. Counsel has next argued that even 
if there was vested in the High Courts 
any inherent right to punish for con- 
tempt of themselves prior to the pass- 
ing of Act XII of 1926, they became sub- 
ject to that Act which it is argued, clearly 
defines and limits the powers of the High 
Courts in relation to punishments for con- 
tempt, whether of themselves or of the 
subordinate Courts, and that consequently 
this Court was not empowered to pass any 
sentence which was not authorized by 
that Act. In other words, Counsel con- 
tends that the maximum sentence permis- 
sible under s. 3 of the Act being six 
months’ imprisonment, an order committing 
the petitioner to custody in jail until 
such time as he apologised to this Court 
and paid into Court the moneys received 
in defiance of the orders of this Court was 
ultra vires. 

There can be no doubt that this Court, 
and every other non-presidency High Court 
in India is vested with an inherent right 
to punish for contempt of the Court itself. 
It cannot be disputed that a non-presi- 
dency High Courtis a Superior Court of 
Record, and, this being so, the jurisdiction to 
punish for contempt of itself is inherently 
vested in every High Court. It is a neces- 
sary incidence of this jurisdiction that such 
contempts are punishable summarily by 
committal. ‘The question that really arises 
in this case is, whether the inherent 
jurisdiction of the High Courts has been 
taken away or in any wise limited by Act 
XU, of 1926, Now, it is well settled that 
statutes which limit or extend Common Law 
rights or which limit or take away any 
jurisdiction vested in a High Court must 
be expressed in clear and unambiguous 
language. It becomes necessary, therefore, 
to examine the-Act to see whether the 
language used justifies the construction 
sought to be placed upon it by the peti- 
tioner’s Counsel. 

The Act.consists of a preamble and 
three sections. The preamble is divided 
into two paragraphs. Paragaraph 1 refers 
to doubts that had then arisen as to 


t 
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the competency of a High Court to punish 


-contempt of Subordinate Courts. The 
opening sentence of para. (2) refers tothe 


‘resolving of those doubts and then, with- 


out any break in the sentence, proceeds as 
follows: 
“and to define and limit the powers exercisable by 
High Courts and Chief Courts in punishing con- 
tempts of Court.” 

Section 1 gives the title of the Act and 
provides for its extent and commence- 
ment. Sub-s. (1), s 2 deals with the 


, powers of the High Courts established by 


Letters Patent to punish contempt of Courts 
‘subordinate to- them. Suh-s. (2) of the 
Same section deals with the powers of the 
Chief Court to punish contempt of itself. 
Sub-s. (3) of the same section prohibits the 
High Courts from taking cognizance of con- 
tempt of the Subordinate Courts punish- 
able under the Penal Code. Section 3 is 
the penal section and limits the punish- 
ment for contempt of Court to six months’ 
imporisonment or Rs. 2,000 fins. This 
analysis of the Act clearly indicates three 
things: l 


' (1) So far the High Courts are concern- 
ed, it merely deals with their powers to 
punish contempt of the Courts Subordi- 
nate to them, and does not, either express- 
ly or impliedly, make any provision for the 
High Court to deal with contempt of them- 
selves. By sub-s. (1) of s. 2, it empowers 
the High Courts to punish contempt of the 
Subordinate Courts and by sub-s. (3) of 
the same section it prohibits them from 
taking cognizance of contempt of the Sub- 
ordinate Courts which is punishable under 
the Indian Penal Gode. 


(2) The Act presumes that the power of 
the High Courts to punish contempt of 
themselves does already exist and conse- 
quently empowers them to exercise the same 
jurisdiction, power and authority in accord- 
ance with the same procedure and practice in 
respect of contempt of Subordinate Courts 
“as they have and exercise in respect of. 
contempts of themselves”. 


(3) In the matter of the Chief Court, 
the Act confers upon it the same jurisdic- 
tion, power and authority in accordance 
with the same procedure and practice in 
respect of contempt of itself as is possessed 
by a High Court. It is significant that 
the Act does not confer any power on the 
Ohief Court to punish contempt cf Courts 
subordinate to-it and limits its power to 
punish contempt of itself alone. It is, for 
this reason that the words “Chief Court” 
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find no place in either sub-s. (1) of s. 9 or 
sub-s. (3) of the same section. 

Evidently, therefore, s. 3 provides 4 
penalty for those contempts only which 
are specifically made punishable by the 
Act and does not affect those contempts 
which were already punishable. From this 
it naturally follows tha: the inherent power 
of the High Courts as superior Courts of 
Record to punish contempt of themselves 
has not been taken away by the Act; it 
has been left undisturbed and consequently 
the High Courts in India continue to haye 
power to deal with contempt of themselves 
in the same manner asa Court of Record 
has under the Common Law of England. 
Counsel for the petitioner has urged that 
as bothin this preamble and the penal 
section the words ‘contempts of Court’ 
have been used. without any qualification 
they are wide enough to cover all con- 
tempts. This is clearly an erroneous con- 
ception of the Act. There is no magic in 
these words. Itis significant that these 
very words are used in the marginal note 
to s. 2 which in relation to the High Courts 
deals with contempt of Subordinate Courts 
only and in relation to the Chief Court 
with contempt of itself: and this is the 
only reasonable interpretation that can be 
put upon these words wherever they have 
been used. Counsel has next contended 
in this connection that ifit had been the 
intention of the Legislature to limit the 
operation of the Act to contempt of the 
Subordinate Courts only the word ‘such’ 
would have been used before the word 
‘“contempts' in pata. 2 of the preamble. 
This argument, too, proceeds on a wrong 
view of the Act, as, firstly, Counsel over- 
looks that the Act was dealing with an- 
other contempt also, that of the Chief 
Court and, consequently, it would have 
been incorrect to make it appear that the 
Act was limited to contempt of the Sub- 
ordinate Courts only by the use of the word 
‘such’. Secondly, the context does not 
justify the use of this word as the Chief 
Courts have been mentioned there along 
with the High Courts, andthe Legislature 
was not conferring on the Chief Courts 
Power to punish contempt of the Courts 
subordinate to them. The fact that we 
have had to consider minutely the con» 
struction of Act XII of 1926 shows cone 
clusively that there is no clear and unam- 
bigucus enactment taking away the exist- 
ing jurisdiction of this Court. In support 
of his contention that the inherent power 
of the High Courts to punish contempt of 
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themselves has been taken away by Act 
XII of 1926 Counsel wished to refer tc the 
Statement of Objects and Reasons ap- 
pended to the Bill as originally drafted by 
its author, as well as to the debates that 
followed in the Legislative Assembly. This 
we did not allow. In Shanta Nand Gir 
v. Basudeva Nand Gir (1), a Full Bench of 
the Allahabad High Court held that it is 
not permissible in India to refer to the 
Statement of Objects and Reasons which 
accompanies the draft Bill when it is first 
introduced in the Legislative body. Unlike 
the preamble, the headings and the mar 
ginal notes, the Statement of Objects and 
Reasons is no part of the Act as passed by 
the Legislature. Similarly the debates in 
the Assembly cannot be referred to in the 
interpretation of an Act, Rajymal v. Harnam 
Singh (2). Gurdial Singh v. Central Board 
& Local Committee, Amritsar (3), Ratanst 
Hirji v. Emperor (4), and Administrator 
General of Bengal v. Premlal Mullick (5). 
From the various judgments cited at the 
Bar it is abundantly clear that every 
High Court in India has in spite of this 
Act always relied on its inherent powers. 
In Palaniappa Chetty v. Raman Chetty, 117 
Ind. Cas. 724 (6), which was decided by the 
Madras High Court on March 28, 1928, a 
party in contempt was not allowed to pro- 
ceed with his appeal. This could not have 
been possible under Act XII of 1926. It 
could be done only under the inherent 
powers vested in the High Court as a 
Court of Record. 

In In re Muslim Outlook, Lahore, 103 Ind. 
Gas. 775 (7), which was decided by this 
Court on July 21, 1927, it was held by a 
Bench of five Judges that this Court had 
jurisdiction to proceed summarily in cases 
of contempt of its authority, and this, as 
stated above, is an incidence of the in- 
herent jurisdiction vested in the High Courts. 
In Superintendent and Remembrancer of 
Legal Affairs, Bengal v. Khagendra Nath, 


(1) AIR 1930 All. 225; 125 Ind. Cas 477; 52 A 619; 
(1930) A L J 402; Ind, Rul, (1930) All. 685. 
(2) 9 Lah, 260; 104 Ind. Oas. 661; AI R1928 Lah. 35; 


28 P L R 595. 
(3) 9 Lah. 689; 113 Ind. Cas. 769; A I R 1928 Lah. 


7. 

a 53 B 627; 120 Ind. Cas. 356; A IIR 1929 Bom. 274; 
(1929) Or. Cas. 41; 31 Or. L J 103; 31 Bom. L R 581; 
Tnd. Rul. (1930) Bom. 20. 

5) 221 A 107; 22 C 788; 6 Sar. 603 (P 0). 

6) 117 Ind. Cas 724; AIR 1929 Mad. 672; (1928) M 
W N 462; Ind Rul. (1930) Mad. 708. 

(7) 103 Ind. Cas, 775; A I R 1927 Lah. 610; 28 Or L 
3 727. 29P L R294; 8 A IOr, R 408; 9 Leh. LJ 
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129 Ind. Cas. 366 (8), a Division Bench of 
the Calcutta High Court, in a case decided 
on May 29, 1930, remarked as follows: 

“The power of the High Court to commit for any 
contempt of itself is inherent to the Court and 
arisee from the fact that it is a Oourt of Record. 
The power is one that is ancillary to the exercise 
of the various jurisdiction of the High Courts and 
it may be expedient to exercise it in or in relation 
to one of those jurisdictions.” 

The inherent power not having been 
affected by the Act, the only question that 
remains to be decided is whether a sentence 
in the terms in which it was passed, could , 
be inflicted on the petitioner. On this 
question too, there is ample authority 
against the contention of the petitioner. In 
Emperor v. Murli Manohar Prasad (9), in a 
case which was decided in August 1928, a 
Bench of five Judges of the Patna High 
Court passed a sentence on the party in 
contempt that: 

‘He pay a fine of Rs. 500 and that in default of such 
payment he be confined in the Patna Jail until such 
fine shall have been paid." 

In the case reported inIn re William 
Taylor, 44 Ind. Cas. 930 (10), which, though 
decided on April 24, 1869, is a leading 
authority on the subject of contempt, Sir 
Barnes Peacock passed the following sen- 
tence on the offender : 

“That you stand committed for one month to the 
civil side of the Presidency Jail’ and that you paya 
fine of Rs. 500 and that you be further imprisoned till 
the fine be paid.” 


In In re Habib (11) the sentence imposed 
on the offender was that “he will remain in 
prison until such fine and costs are paid.” 
From all these sentences passed by the 
various High Courts in India it will be 
evident that there is no limitation imposed 
on the High Courts in the matter of punish- 
ment, The period in default of payment 
of fine was not defined in any of these 
judgments and a person sentenced under 
them could have remained in jail for an 
indefinite period even for life if he had not 
paid the fine. We may also refer to the 
famous case in In re Bahama Island: Inre 
Moseley (12). In that case a sentence of 
imprisonment “during the pleasure of the 
Chief Justice” had been passed on the 
offender, and the question of the legality of 


(8) 129 Ind. Cas, 368; A IR 1930 Cal. 759; (1930) 
Cr. Cas 1159; 34 O W N 928 32 Or. LJ 352: 58 0 
458; Ind, Rul. (1931) Cal. 174. 

(9) 8 Pat. 323; 117 Ind. Oas. 180; A IR 1929 Pat, 72; 
30 Or. L J 741; 9 P LT 837 (Œ ve 

(10) 44 Ind. Cas. 930; AI R1918 Cal. 713; 190r. L 
J 402; 260 L J 345. 

(11) 6 Lah. 528; £9 Ind. Cas. 833; A I R 1926 Lah. 1; 
26 Cr. L J 1409; 26 P LR 772 (F B). 
oa (1893) A O 138; 82 LJ P O 79; 68 L T 102;57 J 
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the sentence was referred to by the Secre- 
tary of State for the Colonies to. tbe Privy 
Council. Eleven members of the Judicial 
Committee considered the point and came 
to the conclusion that the sentencs was in 
accordance with law. The sentence passed 
upon the petitioner by this Court for con- 
tempt was, therefore, in accordance with 
law. There is one further question to be 
considered, that is, whether the ends of 
justice require that Harkishen Lal should 
be kept indefinitely in jail. On each occa- 
sien on which‘his case has been before the 
Court he has been invited to express his 
regret: he has on’ .each occasion refused to 
do so: and it seems to us that there is no 
prospect of any chauge in his outlook. We 
have to consider, therefore, what is a suffi- 
cient punishment for his offence. Taking 
into account his age and what appears to 
us to be a mental infirmity—an incapacity 
to admit that he had done wrong—we think 
that if he is confined- till November 15, ha 
will have been sufficiently punished. We 
direct that he be released from prison on 
that date. 


N. Order accordingly. 


MADRAS HIGH COURT 
Civil Appeal No. 511 of 1930 
. November 1, 1935 
VARADAGHARIAR AND STopakt, JJ. 
SWAMI KONE—Appg.uant 
versus 
SANKARAVADIA AND OTAERS— 


RESPONDENTS l 
Limitation Act (IX of 1908), Sch. I, Arts. 120, 144 
-Minor seeking declaration that decree against him 
is not binding on him due to guardian's gross 
negligence—Limitation—Time, when runs — Proper 
course for minor after getting declaration-~Relief 
for possession added — Relief barred — Relief as to 
declaration. also, whether barred — Suit comprising 
PERA reliefs—W hole suit, whether governed by one 
rlicle. 


Ina suit by a minor for declaration that a deeree ` 


against him is not binding on him due to gross 


negligence of his guardian, the period of limitation * 


will commence to run under Art. 120 not from the 
date of the decree sought to be set aside but from 
the date when thenegligence of the guardian, which 
alone would entitle the plaintiff to have the decree 
set aside, became known to him. [p. 380, col. 2.] 

In circumstances like this the proper course 
for the plaintiff is to seek to re-open the former suit 
after obtaining a declaration that the decisicn there- 
in or the dismissal thereof was not binding against 
him. Thefact that in sucha suit he wrongly adds 
a prayer for possessionand that relief is barred by 
limitation does. not mean that he is disentitled to 
relief by way of ‘declaration. Sadasivappa v. Sangappa 
(2) and Doraiswami Serumadan v. Nandtswamt 
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Saluvan (3), distinguished. Basavayya v. Bapanna 
Rao Sowcar (1), followed [p. 381, col. 2.] 

A suit may comprise various reliefs and the difer- 
ent reliefs may be governed by different articleg of 
limitation. Consequently, where a suit comprises 4 
prayer for declaration and for possession, the whole 
suit cannot be governed by Art. 144. [ibid] 

It is notthelaw that the minor can seek tobe 
relieved of the result of the guardian's act only where 
he has acted fraudulently. He will be entitled to 
relief even in cases in which the guardian has acted 
with gross negligence. [p. 382, cols. 1 & 2.] 


O. A, against the decree of the Sub-Judge 
(Second Additional) Madura,in O. S. No. 
102 of 1927. 

-Messrs. K. Rajah Iyer and V. Rama- 
swami Iyer, for the Appellant. 

Mr. K. V. Srinivasa Iyer, for the Respon- 
dents, 

Varadachariar, J.—This appeal arises 
out of O. S. No. 102 of 1927 on the file of 
the Subordinate Judge’s Court of Madura, 
The plaintiff-appellant filed that suit claim- 
ing certain rigats as the grandson of one 
Swami Kone, who died-in May 1906. 
Swami Kone hada younger brother San- 
karalinga Kone, and a son Sundararaja 
Kone, who was the father of the plaintiff. 
Sundararaja diedin December 1906. The 
suit property seems to have been pur- 
chased in 1891 in Swami Kone's name 
under Ex. E. For some years prior to 
1908 the property seems to have been in the 
possession of the defendants or their pre- 
decesgors-in-title. Towards the end of 
1907 Sinkaralinga, acting for himself and 
on behalf of the plaintif and the plaintiff's 
deceased younger brother, sent a notice 
tothe persons then in possession purporting 
to terminate their tenancy and asking 
As they 
did not give up possession, he filed O. S. 
No. 576 of 1908 on October 16, 1908. As 
the questions for decision in the present 
appeal arise out of what happened in that 


suit, it is necessary to refer in some 
detail to the prozeedings therein. 
The plaintin O. S. No. 576 of 1908 


(Ex. A) shows that Sankaralinga filed that 
suit for himself and as next friend of his 
two minor granduephews- He alleged that 
the suit property, though purchased in 
Swami Kone's name, was joint family pro- 
perty of himself and Swami Kone, and 
that himself andthe two minor plaintiffs 
were entitled to the property and he ac- 
cordingly sued for pussession. During the 
pendency of that suit, it would appear there 
were differences and quarrels between 
Sankaralinga and the daughter-in law of 
Swami Kone (@. e. the mother of tne 
minor plaintiffs). The mother was not pre- 
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pared to admit the claim made by 
Sankaralinga that the suit property was 
jointfamily property of Sankaralinga and 
Swami. She, therefore, came in with a 


petition. T. A. No. 286 of 1909, in which the’ 


rayer runs as follows: l 

are the interest of plaintiff No. lis adverse to 
that of the minor plaintifls Nos.2 and 3, plaintiff 
No. 1 may be removed from the placeof the next 
friend of the minor plaintiffs Nos. 2 and 3 and that 
the petitioner who is the mother of the said minors 
may -be appointed as their next friend: see 
Ex. M” 


This Petition was allowed as it was not 
opposed. Inthe course of the judgment 
inthe present suit the learned Subordi- 
nate Judge slates in more than one place 
that the two minor plaintifis were sub- 
sequently transposed as defendants and 
there is a statement tothat effect also in 
Ex. I. Butfrom the heading in Ex. I this 
isnot by any means clear, because the 
minor plaintiffs are shown as plaintiffs 
still, and though their names are repeated 
as defendants Nos. 6 and 7 and the cer- 
tified copy would include them in the 
bracket meant for defendants, it is not 
quite certain whether they were not intend- 
ed to be included only as respondents to 
the petition. We are obliged to meke this 
observation because the certified copy of 
the plaint which has been filed as Ex. A 
merely makes reference to the order on 
I- A. No. 286 of 1909 and does not refer 
to any further order transposing them as 
defendants, nor does it describe them as 
defendants. 

In dealing with the merits of this ap- 
peal, it appears to us, it may be material 
to know whether at the time when the 
order Ex. B was passed declaring O. 8. No. 
576 of 1908 (subsequently renumbered on 
transfer as O. S.No. 73 of 1909in ihe 
Additional District Munsif’s Court) to have 
abated, tue minor plaintiffs continued to 
be plaintiffs or had become defendants. 
The question will still remain whether 
even if they had been transposed as 
defendants, they areor are not entitled 
to complain of their mother's default in 
not applying to continue the suit on Ban- 
karalinga's death. But we do ndt propose 
to express anyopinion on this question 
at this stage as we have not heard argu- 
ments upon it. We would prefer to examine 
such of the records of O.8. No. 576 of 1908 
ag are now available in original and also 
examine the suit register before dealing 
with this question further. But as it will 
be necessary to deal with the merits of 
the case only if the plaintiff's claim to 
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relief has not become barred by lapse 
of time, we have heard arguments on the 
question of limitation. Tne plaint con-- 
tains two prayers: (1) tohaveit declared 
that the decree dismissing O. S. No. 576 
of 1903 is void and not. binding upon 
the plaintiff, and if necessary, for the 
cancellation of the same; and (2) for pos- 
session of the suit properties. From Issues 
Nos. 2 and 3 framed in the case and the 
findings of the lower Court thereon it is 
clear that the two prayers were treated 
astwo substantive prayers and the lower 
Court insistedupon their being valued 
separately and court-fee being paid there- 
on separately. We are, therefore, unable 
to agree with the respondents’ contention 
here that the prayer for declaration is only 
ancillary to the prayer for possession. This. 
has a material bearing on the question of 
limitation. 


So faras it claims possession, the suit 
will be barred by limitation unless the 
plaintiff is able to show that he has filed 
the suit within three years of his attain- 
ing majoritity. To prove this the plaintiff 
relies upon å school admsssion register, 
Ex. P, and the deposition of P. W. No. 1. 
We agree with the lower Court that P. W. 
No. 1 is not giving any independent 
evidence as to the plaintiff's age, nor is 
hein a position to prove Ex. P of his per- 
sonal knowledge. According to him Bx. P 
can only be a copy of another register 
originally kept in the school and it is doubt- 
ful if it is admissible at all in evidence. 
We are not satisfied that the plaintiff has 
placed the best possible evidence before 
the Court on this part of the case and as 
the onus lies upon him to prove that he 
is eutitled tothe benefit of s. 6, Limita- 
tion Act, we must hold against him on this 
point, 


But Mr. Rajah Iyer has contended that 
the prayer for declaration will be governed 
by Art. 120, Limitation Act, and according 
to the ruling in Basavayya v. Bapanna 
limitation 
will commence to run under Art. 120 not 
from the date of the decree sought to be 
set aside but from the date when the 
negligence of the guardian, which alone 
would entitle the plaintiff to have the 
decree set aside, became kaown to him. 
Reliance was also placed upon certain 
observations of the Bombay High Court 


(1)58 M LJ 349; 120 Ind. Cas. 880; A I R 1930 Mad. 
173; 80 L W 911; Ind, Rul. (1930) Mad. 80. 
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in Sadasivappa v. Sangappa (2). The 
Bombay case can be distinguished. There 
the learned Judges were not prepared 
to take the dateof the quondam minor's 
knowledge as the starting point, though 
they adverted to the hardshipthat may 
arise from the view that limitation began 
to run from the date of the decree itself. 

Having regard to the fact that in the 
case before them the quondam minor con- 
tinued in possession of the property not- 
withstanding the decree, they held, that 
till that possession was disturbed or ser- 
ieusly threatened to be disturbed, limita- 
tion did not commence to run against him. 
That line of argument is not available 
to the plaintiff in this case because he has 
all along been out of possession. The 
decision in Basavayya v. Bapanna Rao 
Sowcar (1) is, however, directly in appellant's 
favour. It is possible to suggest that part 
of the reasoning inthis case is not easily 
reconcilable with the judgment of Sadasiva 
Iyer, J. in Duraiswami Serumadan v. Nandi- 
swami Saluvan (3) (131, 132*). There are 
difficulties in the way of holding that 
another next friend might have filed 
a suit for a declaration on behalf of the 
minor even before the minor attained 
majority and nevertheless a fresh right 
to ‘sue will accrue tothe minor after he 
attains Majority, or comes to know ofthe 
negligence of his guardian; and it must 
be pointed out that this line of reason- 
ing in the case in Doraiswami Seruma- 
dan v. Nandiswami Saluvan (3) was not ad- 
verted to in the case in Basavayya v. 
Bapanna Rao Sowcar (1). But the decision 
in Basavayya v. Bapanna Rao Sowcar 
\l) purports to follow a number of earlier 
decisions of this Court which in their 
turn were not noticed in Doraiswami 
Serumadan v. Nandiswamt Saluvan (3), 
because they were not strictly relevant to 
the question then before the Court. 

If the case in Doraiswami Serumadan v. 
Nandiswami Saluvan (3) bore directly on 
the present point, we should have con- 
sidered the necessity of referring the ques- 
tion to a Full Bench. But as the Doraiswami 
Serumadan v. Nandiswami Saluvan (3) deci- 
Sion related toa different question, we do 
not feel any difficulty in following Basavayya 
v. Bapanna Rao Sowcar (1) and holding that 
the prayer for a declaration is not barred in 


(2)A1R 1931 Bom. 500; 134 Ind. Cas, 1221; 37 Bom. 
LR 1033; Ind. Rul. (1932) bom. 5, 

(8) 38M 118, 21 Ind. Cas, 410; A IR 1915 Mad. 1201; 
25 M L J 405; 14 ML T 401. 
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the present case. On behalf of the res- 
pondents, Mr. Srinivasa Iyer contended 
that the suit as framed being one for 
possession the whole suit must be governed 
by Art. 144 and not in part by Art. 120. 
We are unable to accept this contention. 
A suit may comprise various reliefs and 
the different reliefs may be governed by 
different articles of limitation. He next 
contended that the plaintiff was bound to 
sue for possession, and if that relief was 
found: fo be barred, we ought not to dis- 
sociate the relief by way of declaration from 
the relief by way of possession. Whatever 
might have been the doubts on this ques- 
tion sometime agu, it is now well settled 
that in circumstances like the present, the 
proper course for the plaintiff is to seek 
to re-open the former suit after obtaining 
a declaration that the decision therein or 
the dismissal thereof was not binding 
against him. The question, therefore, is 
not whether the plaintiff was not bound to 
sue for possession but whether we ought 
to deny him even the relief by way of 
declaration, because under some erroneous 
view as tothe law he added a prayer for 
possession. We do not think itis neces- 
sary or proper to punish the plaintiff for 
that addition. l 

With reference to the time when the 
plaintiff came to know of the former suit 
Or of his mother’s conduct in relation 
thereto, the fact that the plaintiff's story 
that he came to know of the guardian’s 
negligence only 25 days before the institue 
tion of the suit has not peen accepted by 
the lower Court, is not sufficient to justify 
the view that the plaintift’s suit is barred 
in the light. of the observa- 
tions above made. Nor are we prepared 
to agree with the respondent's contention 
that because the plaintiff was living witn 
his mother there is either any legal pre- 
sumption or a necessary inference of fact 
that the plaintitf must nave come to know 
of the suit and his mother’s conduc} there- 
In more than six years betore suit. Though 
we hold that plaintiff has not shown that 
the suit has been filed within three years 
of his attaining major.ty, tnere is nothing 
to suggest that whe piaimtiff attained 
majority more than six years before suit. 
As pointed out by the learned Subordinate 
Judge, the statement in Ex. A, the plaint 
in the former suit, that the plaintif was 
aged about four years anda half in 190s 
may fairly be accepted as true. That will 
cerlainly bring this suit within six years 
of his attaining majority. Ip the absenca 
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of very clear proof to the contrary, we are 
not prepared to assume that the plaintiff 
must have come to know of matter relating 
to the previous suit even before he attained 
majority. We are, therefore, of opinion 
that the suit isim time so far as the re- 
lief by way of declaration is concerned. 
What further steps the plaintiff will be 
entitled to take if and when he gets a 
declaration in terms of the first prayer in 
the plaint it is unnecessary for us to say 
in this suit. The matter will stand over 
till we get from the lower Court the suit 
register relating to O.S. No 9576 of 1908 
and such of the other records ofthat suit 
as are available in original. 

Further Judgment.— Out of the docu- 
ments that were called for by our order 
dated August 7, 1935, only two have been 
sent up tous as now available, namely the 
suit register and the notes paper. The 
suit register affords no useful information. 
But it is clear from the notes paper that 
the present plaintiff and his brother must 
have been transposed as defendants Nos. 6 
and 7 in the former suit. We, therefore, 
proceed to deal with the case on that foot- 
ing The learned Subordinate Judge has 
decided the case on the assumption that if 
the plaintiffs had been transposed as defen- 
dants Nos. 6 and 7in the former suit, they 
have no right to complain of the omission 
of their mother toapply to continue the 
former suit on their behalf. when their 
granduncle died. We are unable to agree 
in this view. Whether it was her duty to 
apply to continue that suit or uot will 
depend upon the finding on the question 
whether the property involved in the suit 
was joint family property or not. It is 
true the plaintiff's mother took up the posi- 
tion that it was the separate property of 
her father-in-law and not the joint family 
property of Sankaralinga Kone and Swami 
Kone. 

A suggestion has been made even in 
the course of the old suit that in so doing 
she was colluding with the defendants in 
that suit, but it is unnecessary for the 
purpose of this case to say anything about 
the truth or otherwise of that suggestion. 
We are willing to assume for the sake of 
argument that she honestly believed that 
the property was the separate property of 
har father-in-law. But if there is clear 
evidence showing that it was joint family 
property, we can only attribute her attitude 
to ignorance, i. e., negligence in informing 
herself as to the true nature of the title. 
‘Tt ig not the law that the minor can seek 
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to berelieved of the result of the guardian's» 
act only where she has acted fraudulently. 
He will be entitled to relief even in cases 
in which the guardian has acted with gross 
negligence. The question of the character 
of the property is adverted to in para. 23 
of the judgment of the lower Court where 
the learned Judge refers to certain dogu- 
ments having been produced in the present 
Nea Exhibit F series and G, showing 
that 

“though the property was purchased in Swami 
Kone’s name the consideration was met by both the 
brothers hypothecating the properties and referring 
to the suit item and treating it asif it was joint 
family property.” 

If in truth and fact the suit properly 
was joint family property, we are of opl- 
nion that the plaintiffs would not have an 
independent cause of action to sue a tres- 
passer for possession thereof because the 
suit by Swami Kone was. really on behalf 
of the joint family on an assertion of title 
that it was joint family property. The 
proper course for the plaintiff's guardian 
to take was toapply to be brought on the 
record as the representative of the plain- 
tiff's granduncle when he died. We do 
not think that the effect of the transposi- 
tion of the plaintiffs makes any difference 
for this purpose. As this question of the 
joint family charac er of the property has 
not been gone into by the lower Court, and 
we are not sure that the attention of the 
parties was sufficiently directed to it, we 
think it right to give an opportunity to 
both parties to lead evidence bearing upon 
this queslion. 

In the circumstances it seems to us 
that the best course will be to set aside 
the decree of the lower Court and send 
the case back to that Court with direction 
to restore it to file and allow the parties 
to lead the evidence on the question whe- 
ther the suit item was a joint family prop- 
erty of Sankaralinga Kone and Swami Kone 
or not. If the Court comes to the con- - 
clusion that the property was joint family 


-property, it will follow that the guardian 


was guilty of negligence in not taking 
steps to bring the plaintiffs on record and 
continue the former suit. In that con- 
tingency the lower Court will declare that 
the decree and order of abatement passed 
in O. S. No. 73 of 1909 are not binding 
on the plaintifis. If, on the other hand, 
the Court finds that ihe property was the 
separate property of the plaintiff's grand- 
father, the plaintiffs have no right to com- 
plain of any negligence on the part of their 
mother so far as the conduct of O. B. 
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No. 73 of 1909 was concerned. In that 
event their suit must fail. Having regard 
to the way in which the plaintiff's case 
was presented before the lower Court on 
the former occasion, we do not wish to dis- 
turb the lower Court's order as to costs. The 
costs of this appeal will be provided for by 
the lower Court in its revised decree. 


AD. ` Case remanded. 
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Second Civil Appeal No. 289-B of 1935 
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Nrycel, J. 
RANGAPPA—AppaLLant 
VETSUs 
GHANSHYAM—Responpent 

Provincial Insolvency Act (V of 1920), ss. 51, 4, 
28—-Sale by executing Court and recovery of sale 
proceeds—Proceedspif vest in Insolvency Court— 
Insolvency Court, if can call upon purchaser to 
depostt purchase money received from executing Court 
—Hecetver not appointed—Court represents insolvent's 
estate. 

Once the executing Court with or without notice 
of the insolvency proceedings orders a sale and 
recovers the sale proceeds, s. 51 of the Pro- 
vincial Insolvency Act comes into operation to 
vest the sale procceds in the Insolvency Court. 
Apart from a. 51, even under s. 4 of the Provincial 
Insolvency Act, the Insolvency Court has jurisdiction 
to decide whether the Official Receiver is entitled 
to the assets realised by the decree-holder in execu- 
tion of his decree against an insolvent. The Insol- 
vency Court has jurisdiction to call upon the pur- 
chaser to depusit the purchase money he had re- 
ceived from the executing Court. Din Mohamad v. 
Tara Chand (5), dissented from, Official Receiver, 
Jullundur v. Labhu Ram (4), followed, Govind v. 
Gopala (1), not followed. 

In the absence of the Receiver, the property or 
the sale proceeds would vest in the Court under 
8. 28, The Receiver isonly an Officer of the Oourt 
and until he is appointed, the Court is entitled to 
represent the insolvent’s estate for administration. 


S. 0. A. from the appellate order of the 
Court of the Fourth Additional District Judge, 
Akola, dated September 10, 1935, in O. A. 
No. 63 of 1935, confirming that of the order 
of the Oourt of the Sub-Judge, First Class, 
Buldana, dated April 29, 1935, in Insolvency 
Case No. 20 of 1934. | 

Mr. A. R. Kulkarni, for the Appellant. 

Messrs. S.C. Dutt and Choudhary, for the 
Respondent. 

Judgment.—This appeal arises out of in 
solvency proceedings. Tne facts are that the 
appellant Rangappa had obtained a decree 
in Civil Suit No. 676 of 1931 against one 
Ganpat and was trying to execute’ his 
decree. While execution proceedings were 
in progress, another creditor Ghanshyam, 
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made an application in the Insolvency 
Oourt for adjudication of Ganpat as an 
insolvent. That petition was admitted on 
February 23, 1934, by the Insolvency Court 
which adjudieated Ganpat insolvent on 
December 21, 1934. After the date of 
admission of petition in insolvency but 
pefore the date of adjudication, the insol- 
vents property was brought to sale in 
execution of Rangappa's decree on Deceme 
ber 11, 1934, and the purchaser, who pre- 
sumably wasa stranger, paid up the full 
amount of the purchase money on December 
21,into the execuling Court which in ordi- 
nary courses paid all the amount to the 
decree-holder Rangappa. 

The Insolvency Court at the instance of 
Ghanshyam called upon Rangappa to deposit 
the purchase money that he had received 
from the executing Oourt. He contested 
the order for deposit of that amount on 
various grounds, but he was overruled in 
both the Courts below. 

Rangappa has preferred this appeal. 
On his behalfit is urged that the Insolveney 
Court had no jurisdiction to call upon him 
to refund the purchase money which had 
been paid tohim by the executing Court. 
Reliance js placed on Govind v. Gopala (1) 
and Chunilal v. Vithal Balajr (2) in 
support of the contention that the Insolvency 
Court could at best have declared the execu- 
tion sale void but could not recover the 
purchase money which was already paid by 
the eXecuting Court to him as a decrees 
holder. The facts in Govind v. Gopala (1) 
varying from those in the present case. In 
the cited case the insolvent had surrendered 
his ordinary tenancy holding to the malguzar 
for some consideration which was withheld 
by the malguzar and consequently the 
insolvent was entitled to recover that 
amount as a debt. The Insolvency Court 
ordered the malguzar to deposit that amount 
into Court. It was beld by Mittra, A. J.O. 
that the Court had no power to compel the 
insolvent’s debtor to pay money into the 
Insolvency Court. The ratio decidendi of 
that case was that the Insolvency Court 
has power to enquire into the Claims against 
the insolvent’s estate and not into claims 
by or on behalf of the estate. Tnat pro- 
position is unexceptional at the time when 
it was declared but it certainly requires 
modification in view of the introduction of 
s. 4 in the Provincial Insolvency Act in the 
year 1920 Govind v. Gopala (1) has in my 

(1) 9N L R182; 22 Ind. Cas. 69. 


(2) 28N LR 317; 140 Ind. Oas. 835; 


Ind. Rul 
(1933) Nag, 17; A I R 1933 Nag. 28. 


r 


| 384 


opinion, no bearing on this case and 
lends no support to the appellant’s argu- 
ment. 

The other case namely Chunilal v. Vithal 
Balaji 12) comes much nearer the present 
case, but it is distinghishable for the reason 
that there the decree-holder had purchased 
the judgment-debtor’s property in execu- 
tion being fully aware of the pendency of 
insolvency proceedings. The case was, 
therefore, held to be outside the ambit of 
s. 51 (3) of the Provincial Insolvency Act as 
he was not a bona fide purchaser. 

In the present case there has been un- 
fortunately a mistake on the part of the 
ministerial officers ofthe Jnsolvency Court. 
The non-applicant Ghansbyam had on 
December 10, 1924, that. is one day before 
the execution sale (held on December il, 
1931,) had moved the Insolvency Court to 
give notice to the executing Court about 
the admission of the petition in {insolvency 
but that application, however, did not come 
to the attention of the Insolvency Court 
until December 2], 1934, and the result was 
that the execution Court held the sale 
without notice of the insolvency proceedings. 
The Question is whether the execution of 
sale was void as contended for by the ap- 
pellant here or it was valid so far as the 
purchaser was concerned, as contended for 
the other side. Evenif the purchaser was 
the decree-holder himself but without notice 
of the insolvency proceedings he would 
be protected by s. 51 (3) of the Insolvency 


_Act. As pointed outin Ramnath Mudalrar. 


v. Vijavaraghavalunaidu (3) a Court auc 
` tion-purchaser who purchases in good faith 
is entitled to retain the property and the 
creditors of the insolvent are entitled only 
to the sale proceeds as. assets for distribu- 
tion among them. Section 52 of the Pro- 
vincial Insolvency Act no doubt requires 
that notice be given to the Court exe- 
cuting the decree that an insolvency 
petition by or against the debtor has been 
admitted, and that on receipt of such 
notice that Court is required to direct 
the property ofthe judgment-debtor to be 
delivered to the Receiver. The section does 
not say who should give the notice, whether 
the Insolvency Court or any of the parties 
to- the execution proceedings. But in 
my opinion evenif no notice is received 
by the executing Court and the Oourt in 
ignorance of the insolvency proceedings 
holds the sale that sale will not be void 
unless the purchaser purchases it without 


` (3) AI R 1927 Mad--983; 106 Ind, Oas, 34; 39 M L 
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knowledge of the insolvency proceedings. 
Section 52 must be read iu conjunction 
with s. 51, wh:ch says that where execution 
of a decree has issued against the property 
of a debtor, no person shall be entitled to 
the benefit of the execution against thé 
Receiver except in respect of assets realised 
in the course of the execution by sale or 
otherwise before the date of the admission 
of the petition. Section 51 qualifies s. 52 
and the result would bethat even if the 
executing Court were to hold a sale in 
ignorance of the execution proceedings, the 
benefit accruing from the sale, namely 
the sale-prcceeds, will be entirely at tLe» 
disposal of the Insolvency Court for distri- 
bution among the creditors, if they are 
realised afterthe date of admission of 
the insolvency petition. This . appears 
to follow logically from s. 283 which vests 
the whole property of the insolyent in the 
Insolvency Court. Bythe sale the property: 
of the insolvent was converted into casi 
and the Insolvency Court will have no 
less power torecover property in the form: 
of cash than it would be in specie. In. 
Official Receiver, Jullundur v. Labhu Ram 
(4)a Bench of the Lahore High Oourt 
pointed out that s. 52 0f the Provincial 
Insolvency Act is applicable to a state of 
affairs antecedent to what is contemplated 
bys. S51 (1). That means that once the, 
executing Court with or without notice of 
the insolvency proceedings orders a sale 
and recovers the sale proceeds, s. 51. of. 
that Act comes into operation to vest the 
sale proceeds ‘in the Insolvency Courte 
Apart from s. 51, their Lordships of the’ 
Lahore High Court held that even under, 
8.4 ofthe Provincial Insolvency Act, the 
Insolvency Court has jurisdiction to decide 
whether the Official Receiver is entitled to 
the assets realised by the decree-holder in 
execution of his decree against an in- 
solvent. Itis pertinent to notice that the 
cited case overrules the decision of that- 
Court which was reported in Din Muham- 
mad v. Tara Chand (5) which was relied-on 
by the appellant in the Oourt of first, 
instance in the present case and was 
pressed inthis Oourt as containing the 
correct exposition of the law by the learned 
Counsel for the appellant. g 

For the reasons which I have already set. 
forth above i find myself unable to 
follow the decision of the reported case in 
Din Muhammad v.Tara Chand (5) and L 


(4) l4 Lah. 724; 144 Ind. Cas. 580; A IR 1933) 
Lah. 477; Ind, Rul. (1933) Lah. 507; 34 P L R 1076 
. (5) AI R1930 Lah. 39; 116 Ind, Oas, 192. 7 =O 
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respectfully concur in the latter decision 
reported in Official Receiver, Jullundur v. 
Labhu Ram (4) may alsorefer to two cases 
ofthe Calcutta High Court, viz., Dinesh- 


chandra Ray Chowdhury v. Jahanali 
Biswas (6) and Jogendra Nath Kundu v. 


Jogneswar Mondal (7) and one case of the- 


Patna High Court, viz. Tejmal Marwari 
Y. Firm Jokiram Surajmal (8). In the trst 
mentioned Calcutta case Dineshchandra 
Ray Chowdhury v. Jahanali Biswas (6) 
the execution sale was not set aside as the 
Purchaser wasfound to have purchased 
itin good faith as in the present case. 
In the Patna case Tejmal Marwari v. Firm 
Jokiram Surajmal (8) which closely 
resembles the present case it was held that 
the sale-proceeds of the execution sale 
would pass by virtue of s. 51 of the Pro- 
vincial Insolvency Act in the Receiver for 
the purpose of distribution among the 
creditors of the insolvent. It may be 
contended thatasno Receiver was appoint- 
ed in this case neither the insolvent’s 
property nor the sale proceeds would 
vest inhim. In the absence of the Receiver 
the property or the sale proceeds would 
vest in the Court under s. 28. The Receiver 
is only an officer of the Court and until 
he is appointed, the Court is entitled to 
represent the Insolvent’s estate for adminis- 
tration. 

For the foregoing reasons I see no sub- 
stance in the appeal whichI dismiss with 
costs. Pleader’s fees Rs. 15, - 

Nak Appeal dismissed. 
_ (6) 62 C457; 157 Ind. Cas. 862; 390 W N 424; 
‘AIR 1935 Cal. 503:8 R C 130. 
~ (7) 63 O 176; 158 Ind. Oas. 574; AI R1935 Cal 
612; 39 O W N 1289; 8 R O 201. 

(8) AI R 1936 Pat. 112; 160 Ind. Cas. 145; 3 B R 
168, 8 R P 336; 17 P LT 813. ; SS 
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OTHBRS—A PPELLANTS 
¥ versus 
BUTU MIAN AND oTAERS— RESPONDENTS 
Ejectment—Sutt for~Nature of proof of posses- 
sion of plaintiff within 12 years of suit—Land in- 
capable of continuous user -— Title, if follows possession 
—Chota Nagpur Tenancy Act (VI of 1908), s. 64— 
Acquisition of occupancy right under another occupancy 
raiyat—Trespass on occupancy holding and making 
korkar therein—No application for ejectment within 
two years of commencement of korkar—Occupancy 
rights, whether acquired:-When can it be acquired, 
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Though in a suit for ejectment the plaintiff must 
prove his possession within 12 years of the suit, the 
nature of proof will vary according to the nature 
and circumstances of the land in suit. If the land 
ig of such a nature that it can hardly only be osca- 
sionally occupied, then it will be impossible for the 
plaintiff to prove. continuous possession over it, and 
in such a case, the presumption of title following 
possession is available to the plaintiff. Shiva Pra- 
sad v. Hira (1) and Ram Nath Saraugi v. Gobardhan 
Panday (2), relied on. 

Occupancy right cannot be acquired under an- 
other occupancy ratyat. 

A right of occupancy under a landlord is a right 

. subordinate to him, but if such a right is acquired 
against a man who himself is an occupancy raiyat, 
the right so acquired is the complete annihilation 
of right of the ratyat and that can only be acquired 
after 12 years under the general law, 

If a man trespasses upon the holding of an occu- 
pancy raiyat and makes korkar therein, he acquires 
no occupancy rights even if no application for eject- 
ment is made within two years of the commencement 
of the korkar. Raham Aliv. Chintamon Kumar (4) 
and Dal Sahi Palian v, Deba Munda (5), distingu- 
ished, Doman Mian v.Gunaram Mahato (3) and Appeal 
N. 89 of 1925, dissented from. 


C. A. from appellate decree of the District 
Judge, Manbhum, dated March 7, 1934, 

Mr. N. N. Roy, for the Appellants. 

Mr. S. C. Mazumdar, for the Respon- 
dents. 


Judgment.—This second appeal arises 
out of a suit instituted by the plaintif- 
respondents for recovery of turee plots of 
land in village Kasitaur in the District of 
Manbhum. Plaintiffs’ case was that they 
took settlement of these lands under an 
unregistered hukumnama from the prede- 


- cessor of the defendant-landlords some 


time in the year 1860. They complai : 
-that defendant No. 1, the eee ae 
possessed them and settled the lands with 
the defendants Nos.2 and 3 On these 
allegations they sought recovery of posses- 
sion of the lands. The point for determina- 
tion was, firstly, whether the hukumnama 
relied upon by the plaintiffs was genuine 
and valid, secondly, whether it related to 
the land in suit, and thirdly, whether the 
plaintiffs’ suit was barred by limitation 
The ‘trial Court held that hukumnama was 
genuine and that two of the plots, viz., 186 
and 188, were covered by it. Regardin 

the third plot, it came to the conclusion 
that its identity with the lands of the 
hukumnama was not established. It, there- 
fore, decreed the suit in respect of the two 
plots mentioned above and dis:nissed i; in 
respect of thethird. The plaintiffs remained 
satisfied with this decree, but the defende 
ants preferred an appeal tò the District 
Judge who upheld the decree of the trial 
Court and dismissed the appeal, The 


~ 
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defendants have preferred this second 
appeal. 
_ Three points have been urged before me 
on behalf of the appellants. One is that 
the finding about the genuineness of the 
hukumnama is based upon inadmissible 
documentis. The learned District Jndge 
has stated in his judgment that the khukum- 
nama was found to be genuine in some 
previous suits whose judgments were filed 
in this case. The learned Advocate con- 
tended that those judgments not being inter 
partes were not admissible to prove the 
genuineness of the hukumnama. What in 
fact bas happened is this. The defendant 
contended that the hukumnama was fabricat- 
ed for the purpose of the suit. The learned 
District Judge has held that it was not go 
as it was produced in Courts in several 
cases previously. On the whole, in my 
. Opinion, the plain meaning of the judgment 
of the learned District Judge is that the 
hukumnama saw the light of day many years 
before the controversy arose. There is other 
evidence relied upon by him for holding that 
the hukumnama is genuine and there is no 
substance in this part cf the argument of the 
Jearned Advocate. 

TLe second point urged was that, as the 
learned District Judge was unable to find 
possession of the plaintiffs over the land in 
suit within 12 years of its institution he, 
on the authority of the Full Bench decision 
of this Ccurtin Shiva Prasad v. Hira (1), 
ought to have dismissed the suit. But 
according to the finding of the learned 
District Judge the lands are incapable of 
Continuous user. [n fact the uding is that 
they are sometimes cultivated and some- 
times not. ‘I'nerefore, he has applied the 
presumption that possession must follow 
title. The case reported in Shira Prasad v. 
Hira (1) was explained by Sir Dawson 
Miller, C.J. himself in a later casein Ram 
Nath Saraugi v. Gobardhan Pandey (2) 
where his Lordship clearly held that 
though in a suit for ejectment the plaintiff 
must prove his possession within 12 years 
of-the suit, the nature of proof will vary 
according to the nature and circumstances 
of the land in suit. Ifthe land is of such 
a nature thatit can haidly only be ceca- 
sionally occupied, then it will be impossible 
forthe plaintiff to prove continuous pos- 
session over it and in such a case the 
presumption of title following possession 


O) 6P L J478; 62 Ini, Cas. 1; A I R1921 Pat, 
P20) "Fat. 208; 81 Ind, Cas, 669 

(3) Bat. 258; 81 Ind, Ces, 689; AI R 1924 Pat, 
es; PLT iss, nn ee 


OHANDRA MOHAN SINGH v. BUTO mtan (PAT) 


17010 


is available to the plaintiff. I, therefore, 
overrule this contention also of the learned 
Advocate. 

The third contention of the learned 
Advocate was that defendants'Nos. 2 and 3 
after taking settlement from defendant No. l 
made korkar in plot No. 186 and an applica- 
tion for ejectment not having been made 
by the plaintiffs before the Deputy Commis- 
sioner within two years of the commences 
ment of the korkar, the defendants acquired 
occupancy right and were not liableto be 
ejected. The learned Advocate relied upon 
a decision of Dhavle, J. sitting singly in 
Doman Mian v. Gunaram Mahata (3). In 
my Opinion at any rate in this case, under 
the express provision of law, the claim of 
korkar right in the land in suit is not avail- 
able to the defendants. The decision 
relied upon by the learned Advocate is 
based upon three Single Judge decisions of 
this Court. The first one is of Atkinson, J. 
in Kaham Ali v. Chintamon Kumar, 38 Ind. 
Cas. 478 (4). It is not clear from tke judg- 
ment whether the plaintiffs who sought to 
eject the detendants were not ofa statas 
under whom an occupancy right can be 
acquired. In other words, it is not clear 
whether the plaintiffs of that suit who had 
acquired title frm Government were not 
tenure-holders who can have an occupancy 
raiyat under them. In the present case 
we are dealing with a claim cf korkar 


‘against an occupancy raiyat who cannot 


have another occupancy raiyat under him. — 

The next case relied upon by Dhavle, J. is 
Lal Sahi Palien v. Deba Munda, 105 Ind. 
Cas. 58 (5) in wnich Allanson,J., held that 
a man wno was the Mundari Khutkatidar of 
a village acquired occupancy right by 
korkar upon the Mundari Khutkati land of 
another village. In this case also the Man 
against whom the right of occupancy was 
Leld to have acerued to the maker of the 
korkar was a Mundari Khutkatidar who 
under the law holds a position of tenure- 
holder alko, and the man who was held to 
have acquired that right was also a 
Mundari. A Mundari can acquire an oc- 
cupancy rigut under a Mundari Khutkatidar. 
Under s. 240 (4) b) a Mundari Khutkatidar 
can give a lease of uncultivated land toa 
Mundari to enable him to cultivate it as 
a ruiyat. Allanson, J., himself based his 
decisiun on the fact that the plaintiff of 
tuat suit was the Malik Mundari Khutkati- 


(3) A I R 1936 Pat. 39; 159 Ind Clas. 350; 2B R 78; 
8 RP 274. -> 

(4) 38 Ind. Cas 478; A I R 1917 Pet. 243. 

(5) 105 Ind. Oas, 58; A IR 1928 Pat. 87. 
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dar of the village. Therefore, the right was 
acquired on a land which on the face of the 
judgment was not encumbered by any oc- 
cupancy right of another raiyat. 

None of the two cases referred to above 
support the proposition that if a man 
trespasses upon the holding of an occupancy 
ravyatand makes korkar therein, he ac- 
quites an occupancy if no application for 
ejectment is made within two -years of the 
commencement of the korkar. The third 
case referred to by Dhavle, J., is an un- 
reported decision of Ross, J., in Appeal from 
Appellate Decree No. 89 of 1925 (decided 
on February 14,1928. .It is avery short 


judgment and the question does not seem . 
to me to have been discussed. Ross, J., | 


was of opinion that the case was conclud- 
ed- by the decision in Raham Ali v. 
Chintamon Kumar, 38 Ind. Gas. 478 (4) 
already referred to. But as I have pointed 
out, that case was not one in which oc- 
cupancy right was claimed by korkar 
under another occupancy raiyat. The 


learned Judge has observed that the acquisi-. 


tion of occupaney rightis not confined to 
a tenant, asthe word used in s. 64 of the 
Act is “cultivator”’. It was not placed 
before his Lordship that acquisition of an 
occupancy right against another occupancy 
ratyat will completely destroy the right of 
the latter and will not make the former.a 
raivyat under him. With profoundest respect 
to the learned Judge I beg to differ from the 
views taken by him. I shall later give my 
reason for holding that there cannot be the 
acquisition of an occupancy right under 
another occupancy raiyat. 

‘Now I have already said that Dhavle, J. 
relied upon three decisions of the learned 
Judges sitting singly. Two of them were 
not the casesin which the right of occu- 
pancy was claimed against an occupancy 
raiyat. The learned Judge has referred 
to the observation of Allanson, J. to the 
effect that a ten: nt also may be a landlord 
as defined in s. 3 (14), Obota Nagpur 
Tenancy Act. This isso and a landlord 
against whom a korkar right may be ac- 
quired may be of a status lower than the 
proprietor. But as a tenant under him 
holds a much lower status than he holds 
under his superior landlord, it necessarily 
‘follows as a logical conclusion that he 
should be in a position of having such a 
raiyat under him. Buta raiyat under a 
ravyat is an under-raiyat and he has no 
protected interest under the Chota Nagpur 
Tenancy Act. Rather, transfer of any kind 


bya raiyat except that specified is prohibit- 
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ed bys. 46 of the Act. Lease is expressly 
prohibited. It is obvious thatif a raiyat 
cannot grant lease for kurkar,he cannot give 
a raiyati right by silence for two years. 
An occupancy right can be acquired by 
korkar under s. (4, Chota Nagpur Tenancy 
Act, if the landlord of the land does not take 
necessary steps for ejecting the maker of 
the korkar within the period prescribed 
by law. But ifthe landlord is not of a 
status who can give his consent for creation 


of an occupancy right, his implied consent 


cannot create aright which he could not 
create by express consent. Ifa man tres- 
passes upon the holding of an occupancy 
raiyat he cannot acquire an occupancy right 
under him as there cannot be an occu- 
pancy raiyat under another occupancy 
raiyat. Acquisition of occupancy right by 
korkar is aualogous to its acquisition by 
adverse possession. 

{faman begins korkar and the landlord 
of the land docs not take steps to eject him 
for two years he shall be deemed to have 
given his consent. The same is the case 
in adverse p-ssession. If a man goes and 
begins to cul‘ivate aland claiming himself 
to be ratyat und if the landlord allows bim 
to do this for the statutory period the man 
acquires an cccupancy right because by 
prescription he acquires whit he could 
acquire if he had held the Jand undera 
for the required period. 
Atkinson, J. in the judgment above referred 
to has dealt with this aspect of the case. 
But when the man prescribes a right which 
is of the same character as the right of one 
against whom he prescribes he does not 
acquire a limited right of tenancy but a 
complete right and such a case is outside 
the scope of the provision of korkar in the 
Chota Nagpur Tenancy Act. A right of 
occupancy under a landlord is a right sub- 
ordinate to him, but if such a right is 
acquired against aman who himself is an 
occupancy raiyat, the sight so acquired is 
the ecmplete annihilation of right of the 
raiyat and that can cnly be acquired after 
twelve years under the general law. I, 
therefore, respectfully disagree with the 
views cf Dhavie, J. But, strictly speaking, 
the question does not arise and I, therefore, 
do not think it necessary to refer this case 
to a Division Bench. In this particular case 
the land in-question was not an altogether 
uneultivated land. It used to be cultivated 
from time to time and the defendants have 
converted it into paddy land. In that case 
the express provision of law (s. 66, Chota 
Nagpur Tenancy Act), precludes the accrual 
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of occupancy right by korkar. That section 
runs thus: 

“Nothing in s. 64 shall authorize any cultivator to 
convert into korkar any orchard or cultivated or 


homestead land inthe direct possession of another 
person.” 


lf the defendants have been korkar in the 
face of the legal prohibition, they cannot 
claim the protection of law. The Court 
having found in this case that land was in 
possession of the plaintiffs till they were dis- 
possessed from it and that it was a cultivat- 
ed land, the conversion of it into paddy land 
was not authorized and, therefore, no right 
accrued tothe defendants. In my opinion 
the appeal fails andit is dismissed with 
costs. ‘J certify that this is aft case for 
Letters Patent Appeal. 

D. Appeal dismissed. 


LAHORE HIGH COURT 
Execution Second Appeal No. 1480 
of 1936 
February 19, 1937 
Tex CHAND, J. 
TELU—J upement- pEuToR—A PPELLANT 
VETSUS 
Firm JETHU MAL-HARI PERSHAD 
m DECK EE-HOLDER—-RESPONDERT 
Punjab Debtors’ Protection Act (II of 1936;, s. 10 


(2)—Aittachment of standing trees in execution of ' 


money decree before Act—Order for sale after Act— 
Order, legality of—Punjab Courts Act(VI of 1918), 
s. 41 (3)—Question whether a person is governed by 
Hindu Law or custom — Whether can be gone into in 
second appeal without certificate. 

Where standing trees belonging to the judgment- 
debtor have been attached in execution of a money 
decree before the Punjab Debtors’ Protection Act came 
into force and order for their sale is made after 
coming into force of the Act, as the attachment does 
not create a charge or lien upon the attached pro- 
perty norconfers any title on the attaching creditor, 
but merely has the effect of preventing and avoiding 
private alienation by the judgment-debtor, the order 
directing saleofthe trees is contrary to s. 10 of the 
Act and cannot be maintained, . 

The question whether a person is governed by 
Hinda Law or by custem is one which cannot be gone 
into In second appeal, without a certificate under s. 41 
(3), Punjab Courts Act. 

Exn. § A. from the order of the District 
Judge, Ambala, dated July 8, 19386. 

Mr. Tek Chand, for the Aupellant. 

Mr. Shamair Chand, for the Respondent. 

Judgment.-—In execution of a money 
decree obtained by the respondent against 
the. appellant as the legal representative 
of his father Chhaju, certain standing trees 
were attached. The judgment-debtor ob- 
jected that the trees were not liable to 
attachment as they were ‘ancestral’ (having 


been inherited by Chhaju from father) and 
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no charge had heen created thereon by 
the deceased Chhajuin his lifetime. The 
execution Court upheld the objection and 
released the trees. On appeal the learned 
District Judge reversed this decisicn, hold- 
ing that the judgment-debtor had not prov- 
ed that he was governed by custom and, 
in the absence of such proof, be must be 
presumed to be governed by Hindu Law, 
under which the trees were liable to be 
sold for payment of an unsecured debt of 
the deceased father cf the judgment-deb- 
tor. The judgment-debtor has come im 
second appeal and it has been urged on 
his behalf that the learned District Judge 
was in error in holding that the judgment- 
debtor was governed by Hindu Law and 
not by custom. This, however, is a matter, 
with whichI cannot go in second appeal, 
without a certificate under s. 41 (3), Punjab 
Courts Act. 

The decision of the learned Judge, how- 
ever, cannot be maintained for another 
reason. The order of the executing Court 
releasing the trees from attachment was 
passed cn May 16,1933. From this order 
the decree holder appealed tothe District 
Judge on June 13, 1936, and the appeal 
was not decided till July 8, 1936. In the 
meantime: on June 6, 1936, the Punjab Deb- 
tors’ Protection Act (II of 1936) has come 
into force. Section 10 of that Act 
lays down that, notwithstanding anything 
to the contrary, contained in any other 
enactment for the time being in force, 
standing trees, apart from the land on 
which they stand, shall not be liable to 
sale in the execution of a decree or an 
order of a Court. ‘he provisions of this 
section are mandatory and, therefore, on 
July 8, 1936, the Jearned District Judge 
could not order the sale of trees in execu- 
tion of a money decree. It is no doubt true, 
that the trees had been attached long be- 
fore the Act came into force, but the at- 
tachment did not create a charge or lien 
upon the attached property nor confer any 
title on the attaching creditor. It merely 
had the effect of preventing and avoiding 
private alienation by the judgment- debtor, 
I hold, therefore, that tke order of the 
learned Judge dated July ®, 1936, directing 
the sale of the trees in execution of the 
respondents’ decree was contrary to s. 10 
and cannot be maintained. I accept the 
appeal, set aside the order of the learned 
District Judge and restore that of the Court 
of first instance. As the point was not 


Yalsed before the learned District Judge by 


the judgment-debtor or his Counsel, the 
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parties shall bear their own costs in all 
Courts. - 


N. Appeal allowed, 


PATNA HIGH COURT 
Appeal from Appellate Decree No. 569 
of 1934 
December 9, 1936 
OHAMMAD Noor, J. 
MAHARAJ HAJAM AND OTHBRS— 
APPELLANTS 


versus 
JIRJODHAN PERSHAD SINGH anp 


OTHERS— RESPONDENTS 
Practice—Duty of Court to ascertain meaning of 
words used in locality—Words and Phrases—Ahar, 
pind, pet, chaur, kanwa, meanings of — Dotted 
line on map, signifies plot common between villages. 
When terms in use ina locality are mentioned by 


witnesses in Oourt or inthe Record of Rights, the © 


Oourts must take careto be certain as totheir mean- 


ng. 

Ahar strictly speakingis a piece of land having 
embankments and used for storage of water. The 
enbankment which keeps the water confined is called 
pind, the ditch from which earth is taken for repair 
ofthat embankment 
where water is stored is called petor bed of the 
ahar. All three taken together is knownas ahar. 
But sometimes the term ahar is applied to the 
embankment only as the land where water is 
stored by means of that embankment is generally culti- 
vated fileds. 

Chaur commonly means a village path and this can 
. also be on the embankment of an ahar. 

Held, that a dotted line on a map does not indicate 
a chaur It indicates that the plot is common bet- 
ween two villages. , 

Kanwa is an escape channel like safety valve and 
is placed atthe end of the khazana so that the water 
in excess does not overflow the embankment. __ 

A. from a decision of the Subordinate 
Judge, Third Court, Gaya, dated March 28, 
1934, reversing a decision of the Additional 
ae of Aurangabad, dated September 11, 
1931. 


Mr. Raj Kishore Prasad, for the Appel- 
lants. 


Messrs. N. K. Prasad, II, and Phulan 
Prasad Varma, for the Respondents. 

Judgment.—This second appeal is by 
the plaintiffs whose suit for certain reliefs 
in connection with some land and for re- 
covery of damages from the defendants 


though decreed by the trial Court has been. 


dismissed by ihe lower Appellate Court. 
The plaintifis are the jagirdars of three 
plots of lands of village Dhole, viz., plots 
Nos. 997, 598 snd 599. These are on the 
southern boundary of the village and south 
and east of them are the lands of village 
Arthua, the plaintiffs’ jagir on these two 
sides being separated from the lands of 
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Arthua by a narrow strip ofland, which 


runs north and south and then east and 
west, forming angle at the south-eastern 
corner of plot No. 598. Half of this narrow 
strip breadthwise is plot No. 722 of Arthua 
and the other half is plot No. 600 of village 
Dhole. This land has been shown in the 
maps of both. the villages and a dotted 
line runs across them showing the number 
given isup to half of the pest (?) only. The 
learned Munsif seems to have misunder- 
stood the significance of the dotted line 
and thinks that it indicates a chaur. In 
fact it indicates that this plot, as [have 
said, is common between the two villages, 
the portion in Arthua being No. 722 of 
that village and the portion in Dhole being 
its No, 600. Asa matter of fact this strip 
is chaur according to Record of Rights of 
both villages. In continuation of the eastern 
portion of plot No. 722 of Arthua and 600 
of Dhole which runs from north to south, 
there is an embankment being No. 764 
of village Arthua which has been described 
in the Record of Rights as an ahar. In 
fact it is the embankment of the ahar, the 
reservoir itself being just to the east of 
it. 

Now the plaintiffs’ case was that only 
this embankment terminated at the south 
east of plaintiffs’ plot No. 598, or, in other 
words, where the two arms of plot No. 722 
of Arthua or 600 of Dhole form a right- 
angle. He alleged that the defendants 
without any right extended the pind northe 
wards thereby converting a portion of plot 
No. 722 (Arthua) and 600 (Dhole) also into 
a pind of the ahar and shifted its kanwa 
(escape channel), which was at the northern 
extremity of plot No. 764 of Arthua toa 
place opposite their plot No. 598 (Dhole). 
They, therefore, sued for restoration of the 
conditions status quo ante and for damages. 
The trial Court decreed the suit but on 
appeal, as I have said, the learned Sub- 
ordinate Judge has dismissed it. 

The main question for consideration was 
how farthe ahar, or strictly speaking its 
pind, extended. When this point is deter- 
mined, the location of kanwa is easy. In 
this connection the learned Munsif and to 
some extent also the learned Subordinate 
Judge have shown a little want of apprecia- 
tion of the term ahar. When terms in 
use in a locality are mentioned by witnesses 
in Court or in Record of Rights, the Courts 
must take care to be certain as to their 
meaning. The Courts below could have 
found very useful information in the Bihar 
Peasant Life by Sir George Grierson, Now, 
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having embankments and used for storage 
of water. The embankment which keeps 
the water confined is called pind, the ditch 
from which earth is taken for repair of that 
embankment is called khata and the land 
where water is stored is called pet. ot bed 
of the akar. All three taken together is 
known as ahar. But sometimes the term 
ahar is applied to the embankment only 
as ithe land where water is stored by means 
of that embankment is generally cultivated 
fields. Now the settlement papers describe 
the pind only as ahar and the field where 
water is stored is described as khazana 
pani. When the fardabpashi says that 
certain fields are irrigated by ahar it 
cannot certainly mean that it is irrigated 
by the embankment without any regard to 
the land where water is actually stored. 
The learned Munsif has treated the pind 
only as ahar and thinks that plots Nos. 761 
to 764 descrihed in the records as khazana 
pani isnotahar. The learned Subordinate 
Judge thinks that ahar is a channel through 
which water is carried from one place to 
another. Both of them are wrong. This 
want of appreciation of the correct signific- 
ance of the word ‘ahar’ has led the learned 
Munsif to form absolutely incorrect view 
cf the facts of this case. Sir George Grier- 
son at page 203 while dealing with irriga- 
tion says: yO 
“South of the Ganges and to the northwest khazana, 
ahar, ahri means the plain itself (i. e., the place 
where water is stored) including the embankment. 


The embankment as distinguished from the plain is 
pind or alang.” ; 


Therefore, when the Record of Rights des- 
cribes plot No. 764 as ahar it means simply 
that it is the pind of the ahar, but pind 
by itself cannol serve the purpose of irriga- 
tion unless there is a place where water is 
stored and that place according to Record 
of Rights is plots Nos. 761 to 767. Now it 
is obvious to any casual observer who 
places the map before him that water cannot 
possibly remain stored at least in plots 
Nos, 766 and 767 unless the eastern por- 
tion of plot No. 722 of Arthua and 600 of 
Dhole which runs north and south also be 
an embankment. I have described this in 
detail as there seems to have been a little 
confusion in the mind of both the Courts 
below about tLe true significance of ‘the 
word ahar. Now I think thatthe learned 
Subordinate Judge in spite ofthe error I 
have pointed out has rightly decided the 
case not so much on the evidence of wit- 
nesses who may come and depose to any- 
thing, however absurd, but on the actual 
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feature of the locality, as is apparent from 
the map itself. In my opinion, the real 
fact is this, that though the strip of land 
between plots Nos. 765, 766 and 77 of 
Arthua which is khazana pani and plots 
Nos. 598 and 599 of Dhole which is the 
jagir of the plaintiff has been described in 
the records as chaur and is in fact chaur 
also.serves the purpose of pind or embank- 
ment. Chaur commonly means a village 
path and this can also be on the embank- 
ment of av ahar. The plaintiffs’ story that 
only plot No 764 is the pind cannot pos-, 
sibly be correct. Tne plaintiffs taking 
advantage of the entry of chaur want to 
deprive the defendants of this embankment 
and want the kanwa to be practically at 
the middle of the ahar. It is a question 
of common knowledge that kanwa is an 
escape channel like safety valve and is 
placed at the end of the khazana so that the 
water in excess does not overflow the em- 
bankment. If khazgana extends up to plot 
N5. 767 of Arthua, it is impossible to con- 
ceive that the kanwa can be atthe point 
where tLe plaintiff alleges it to be. The 
learned Subordinate Judge seems to have 
appreciated the correct position and his 
decision in this respect is perfectly right. 
I have dealt with this case rather in detail 
as the learned Subordinate judge has made 
confusions. So far as the second appeal. 
is concerned, there is no question of law 
involved in it. 
l dismiss this appeal wilh costs. 
D. Appeal dismissed. 


——<— 


MADRAS HIGH COURT 
Criminal Revision Oase No. 920 of 1936 


an 
Criminal Revision Petition No. 831 of 1936 
January 14, 1937 
Panprane Row, J. 
VATTATHARA S. J. AND ANOTHER 
-— PETITIONERS 
VETSUS ’ 
REVEREND KOSHI AND OTHERS— 
RESPONDENTS 
Criminal Procedure Code (Act V of 1698), ss. 144, 

145—-Petition under s. 145 (4)—Order not purporting 
to be under any provision of law—No decision that 
dispute is likely to lead to breach of peace—H ffect of 
order—Held, order and expression of opinion therein 

void of legal force. 
Where z 4 petition presented under s. 145 (4), 
Criminal Procedure Code, an order is passed which 
really does not purport to be passed under s. 145 or 
144 and does not in fact purport to be an order passed 
in the exercise of any jurisdiction conferred on the 
Magistrate by any section of the Criminal Procedure 
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Code or any other provision of law, and the Magis- 
trate did not decide as a matter of fact whether this 
dispute was likely to leadto a breach of the peace or 
a disturbance of public tranquility. the essential 
preliminary to assuming jurisdiction thusnot being 
found to exist, his order must be deemed to bean 
order having no legal force, and any expression of 
opinion contained therein must be deemed to be void 
of legal force or effect, In such circumstances there 
is no order which requires to be formally set aside or 
modified in revision, the order complained of being 
one which has really no legal force or effect. 
But such an order must necessarily prejudice a party 
and it is not at all desirable that the Magistrate who 
has jurisdiction should omit to exercise his jurisdic- 
tjon in themanner prescribed by law but on the 
other hand proceed to deal with it in a way not con- 
templated by the law. 

Or. Rev. Pet. under ss. 435 and 439 of the 
Code of Criminal Procedure, 1898, praying 
the High Court to revise t.e order of the 
Court of the Sub-Divisional Magistrate, 
Trichinopoly, dated December 23, 1936, and 
passed in the petition put in by the peti- 
tioners. 


Messrs. A. Narasimha Ayyar and M. 
Rajagopalachari, for the Peti'ioners. 

Mr. K. 8S. Jayarama Ayyar, for the Res- 
pondents. i 

The Publie Prosecutor, for the Crown. 

Order.—This is a pe‘ition to revise the 
order of the Sub-Divisional Magistrate, Tri- 
chinopoly, dated December 23, 1936. That 


order appears to have been passed on a. 


petition presented under s. '45 (4) of the 
Cede of Criminal Procedure on the same 
date. There were previous petitions but 
the order that is now sought to be revised 
is the order passed on December 23, 1936, 
on a petition of that date. Tnat order 
really does not purport to be passed under 
s. 145 or 144 of the Oode of Oriminal Pro- 
cedure. It does not in fact purport to be 
an order passed in the exercise of any 
jurisdiction conferred on the Magistrate by 
any sec:ion of the Oriminal Procedure Code 
or any other provision of law. An order 
of this kind would not probably have in- 
duced any one to carry it in revision but 
for certain ubservations made therein which 
are considered by the petitioners to be pre- 
judicial to their interests. There was a 
dispute between what are known as the 
Loyal Christians that is to say, those who 
accept the right of the Bishop to control 
the ceremonies, etc.,in the chapel at Iru- 
dayapuram and the local Christians at 
Irudayapuram who are given the appella- 
tion of seceders. These appellations or 
-designations are used only for the purpose 
of convenience and should not be taken to 
mean anything more. The seceders are 
apparently. so-called because they seceded 
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from the Church of the. Lady of Seven 
Dolours and not because they refused to 
recognise the authority of the Bishop 
altogether. The learned Magistrate did not 
decide as a matter of fact whether this 
dispute was likely tu lead to a breach of 
the peace or a disturbance of public tran- 
quility. This essential preliminary to as- 
suming jurisdiction has not been found to 
exist and in this state of affairs his order 
musi be deemed to be an order having 
no legal force, and any expression of opin- 
ion Contained therein must be deemed to 
be void of legal force or effect, and in 
Particular the expression of opinion that 

“the seceders are even now in possession and enjoy- 


ment of the Irudayapuran chapel and are having 
prayers there.” 


It is thus found that there is no order 
which requires to be formally set aside or 
modified in revision, the order complained 
of being one which has not really no legal 
force or effect. It will of course be open 
to the Magistrate after satisfying himself 
that a breach of the peace or disturbance 
of public tranquility is likely to arise as 
a result of the dispute between the parties 
to take appropriate action under s. 145 or 
if the matter is really urgent, under s. 144 
of the O.d3 of Oriminal Procedure. In 
taking such action, however, h> mis, neces- 
sarily follow the procedure prescribed by 
these sections, and is will not be desirable 
that he should pass orders again which 
do not purport to be orders passed under 
any specific provision of law. In view of 
the fact that the order now compliined of 
was communicated to several Police Officers 
the patitioners complain that they have not 
been able to exercise their rights with the 
same freedom as they would otherwise 
have done by reason of cer.ain expressions 
of opinion found in the order in question. 
Such an order must necessarily prejudice a 
party and it is not at all desirable that 
the Magistrate who has jurisdiction should 
omit to exercise his jurisdiciion in the 
manner prescrived by law but on the other 
hand proceed to deal with it in a way not 
contemplated by the law. [f the Magistrate 
of course finds that there is no likelihood 
of a breach of the p3ace or disturb ince of 
public tranquility as a result of the dispute, 
he will say so and inform tic petitioners 
accordingly and it will be for the petitioners 
to decide for themselves whether they will 
have recourse to a Civil Court or not. Noth- 
ing further can be done on behalf of the 
petitioners at this stage. 


AN. Order accordingly. 
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LAHORE HIGH COURT. 
Criminal Revision Petition No.1795 
of 1936 

March 16, 1937 
ABDUL RASHID, J. 
FAJJU AND OTAERS— PETITIONERS 
VETSUS 
SIRYA AND OTHERS—RESPONDENTS 

Wajib-ulbsrz — Admissibility — Formal proof, if 
necessary-— Presumption of correctness —- Criminal 
Procedure Code (Act V of 1898), s. 145— Proceedings 
under—Right claimed mentioned in waiib-ul-arz— 
Presumption that it has been exercised within 3 months 
of enquiry. if arises. 

The wajib-ul-arz is a part of the Record of Rights. 
It is unnecessary to produce any witness to prove the 
wajib-ul-arz. It isa public document and is admissi- 
ble in evidence withcut any formal proof. The entries 


in the wajib-ul-arz must be presumed to be correct, 


unless their correctness is rebutted by evidence to the 
contrary. 

‘In proceedings under s. 145, Criminal Procedure 
Code, where itis shown that a right claimed by a 
party is mentioned in the wajib-ul-arz, it is for the 
party denying itto establish that such a right had 
been abandoned, In the absence of any reliable evi- 
dence regarding abandonment, it must be held that 
the right has been exercised within 3 months of the 
institution of the enquiry. 

Cr. R. P. against the order of the Ses- 


sions Judge, Karnal, with his No. 921i-J of 
December 18, 1936. 


Mr. Shamair Chand, for the Petitioners. 
-Mr. Faqir Chand Mittal, for the Respond- 
ents. 
Order.—On August 19, 1935, Fajju and 
Makhbmool presented an spplication under 


s 147 of tte Code of Criminal Procedure 


against Siriya, Molar and six others to the 
effect ihat from time immemorial they had 
been allowed to draw water for drinking 
purposes from two wells, named Malwan 
end Patlan, situate in Panna Batian in vil- 
lage Beri of the Rohtak District. On ace 
count of strained relations 
and the Jats, the Jats had prevented them 
from drawiog water. On June 20, 1935, 
the Jats had thrown away their earthern 
pitchers which had been placed by them 
near ihe wells with the result tkat the 
pitchers had got broken and their women 
folk, who wanted to bring water, had been 
insulted and abused. It was further stated 
in this application that the continued op- 
position of the Jats had given rise to an 
apprehension of a breach of the peace, 
The Jats denied the allegations of the 
applicants and stated that there was no 
apprehension of the breach of the peace. 
The trial Court dismissed the applica- 
tion on the ground that if had not been 
established that the applicants possessed 
any right of drawing water from the wells 
in question. It further held that it had 
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not been established that there was any 
apprehensicn of a breach of the peace. 
Fajju and Makhmool presented a petition 
for revision in the Court of the learned 
Sessions Judge against the order of the 
trial Court. The learned Sessions Judge 
has sent the case up to this Court with 
a recormendation that the Magistrate's 
order be set aside and that the applicants 
may be given a declaration that they are. 
entitled to draw water from the wells, in 
question, and that the respondents may 
be prohibited from interfering with this. 
right pending a contrary declaration from 
a competent Civil Court 

After going through the judgment of the 
Magistrate I kave no hesitation in holding 
that the Magistrate has approached the case 
from 2 wrong view point. He has observ- 
ed that no witness has been produced by 
the petitioners to prove the wajib-ul arz. 
He has further held that, even if the wajib- 
ularz be held to be proved, it only gives 
aright tothe sagqas to draw water, and 
that the petitioners as such have no right 
of drawing water. He has also observed 
that as the petitioners Fajju and Makh- 
mool are not biswadars in tLe village they 
have no property -in the well and that, 
therefore, they cannot exercise any right of 
ownersLip of water in the wells. 

The wajib-ul-arz isa part of the Record 
of Righ’s. lt is unnecessary to produce any 
wilncss to prove the wajib ul arz. It 16 
a public document and is admissible in 
evidence without any fermal proof. It 
has been repeatedly laid down by this 
Court that the entries in the wajib-ul-arz 
must be presumed to be correcl, unless 
their correctness is rebutted by evidence 
to the contrary. Inthe present case it is 
definitely stated in ihe wajib-ul-arz of 1809 
that one parchha at each of these two wells 
is reserved for the use of saqqas fur supply- 
ing drinking water to the Muhammadan 
population. 

The last settlement ofthe Rohtak Dist- 
rict took place in the year 1909. The 
entries in the wajib-ul-arzg of the lest 
settlement must, therefore, be given effect 
to unless it is established by ‘evidence 
produced by the respondents that these 
entries are incorrect or that the right given 
totLe Muhammadan population has been 
abandoned by them. The continuity of 
the right given to the Mubhammadan 
population under the wajib-ul arz must be 
presumed and it was for the respondents 
to establish that such a right had been 
abandoned, Inthe absence of any reliable 
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evidence regarding abandonment, it must- 
be held that the right to draw water from 
the wells in question has been exercised 
by the saqggas and the Muhammadans with- 
in three months of the institution of the 
enquiry which has given rise tothe pre- 
sent petition for revision. I agree with 
the learned Sessions Judge that there was 
reasonable danger of a breach of the peace 
on the day when the application under 
8.147, Criminal Procedure Code, was pre 
sented. 

«For the reasons given above I accept 
this petition for revision, set aside the 
order of the Magistrate, dated May 1, 1936, 
and declare that the petitioners are en- 
titled to draw water fromthe wells in 
question unlil a eontr.ry declaration is 
obtained by the respondents from a com- 
petent Civil Oourt. I further restrain 
the respondents from interfering with the 
rights ofthe petitioners so long as these 
rights are exercises in accordance with the 
terms embodied in the wajib-ul-arz. In 
view of all the circumstances I leave 
the parties to bear their own costs through- 
out. 

N. Petition allowed. 


BOMBAY HIGH COURT 
Full Bench 
Second Civil] Appeal No 2;9 of 1933 
“October 16, 1936 
Beacmont, O. J., RaNGNEKAR AND 
© N.J. Wapta, JJ. 
BALU SAKHARAM POW AR—DeFfen: ant 
l No. 1— APPELLANT 
: versus 


LAHOO SAMBHAJI TETGURA— 


PLaIntTive— RESPONDENT 

Hindu Law—Adoption—Bombay School—Widow’'s 
right te adopti—Adoptien by widow—Hifect of— 
Extinction of coparcenary at date of. adoption by 
widow other than widow of last male-holder— 
Adoption, if valid—Practice—Precedent—-Long course 
of decisions—LEffect. 

Per Beaumont, C. J. and N.J. Wadia, J.—A 
widow of a deceased member of a Hindu joint family 
can adopt to her -husband -without obtaining the 
consent of her husband's relations. A Hindu 
widow's right to adopt is based on religious con- 
siderations, and isnot affected by any considera- 
tions as to the vesting or divesting of property. 
Where a coparcenary exists at the date of 
the adoption, the adopted son becomes a member 
of the coparcenary, and takes hig share in. the 
joint property accordingly, and this principle ap- 
plies although the coparcenary is a zemindart hav- 
ing the peculiar feature of being governed by the 
rule of linea] primogenture. Where the adop- 
tion takes place after the termination of the co- 
parcenary by the death, actually or fictionally, of 
the last surviving coparcener, the adoption .by’.a 


re 
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widow of the deceased coparcener has not the effect 
of reviving the co-parcenary, and does not divegt 
property from the heir of the last surviving co- 
parcener (other than the widow) or those claiming 
through him or her. [p. 398, cols, 1 & 2.] 

Consequently, the fact of the coparcenary being 
extinct atthe date of an adoption by a widow other 
than the. widow of the last male-holder does not 
invalidate the adoption. Suchan adoption does not 
have the effect of divesting property either when 
the property atthe date of the adoption has already 
vested in an heir ofthe last male holder remoter 
than a natural born son of the adoptive father or 
when the property at the date of the adoption has 
already vested in an heir of the last male holder 
nearer than a natural born son of the adoptive 
father. Vishnu Bapu Shinde v. Lakshmi Sakharam 
dissented from, Shankar Vinayak 
Nigade v. Ramrao Sahebrao Nagade (9) and Dhondi 
Duyanoo Sinde v. Rama Bala Sinde (10), approved, 
Umabat Bhagwant Rajaram v. Nani Mahadev 
Jakhadi (11 , overruled, Chandra v, Gojarabai (2), 
held not overruled. [p. 398, col. 2.] 

Per Rangnekar, J —W here the family is joint and 
undivided, a widow of a coparcener can make a valid 
adoption to her deceased husband without the con- 
sent of the surviving coparceners, unless she wag 
prohibited either expressly or impliedly by her 
husband from making an adoption and unless her 
power'is at an end. A widow of a separated 
Hindu can always make a valid adoption to her 
husband unless prohibited expressly or imphedly 
by her husband and unless her power to adopt 
is at un end, Where the coparcenary is exe 
tinct and the estate of the last surviving coparce- 
ner has passed by inheritance to his heir, the 
power of a widow of a predeceased coparcener to 
adopt ason to herhusband is at an end and she 
cannot make a valid adoption to her deceased hus- 
band. There are limits to the exercise of the 
power of a widow to adopt a son to her hus- 
band, and when those limits are reached, the 
power is at an end and can never be revived. 

Succession can never be in abeyance except 
in th: case of a widow in a joint family who is 
en tente at the time of the death of the last 
coparcener. The nearest heir succeeds’ a3 bene- 
ficial owner and becomes a fresh stock of descent, 
except in the case of those widows who take a 
widow's estate only. [p. 417, col. 2; p. 418, col. 1.] 

Chandra v. Gojarabai(2)is not impliedly over- 
ruled by the recent Privy Council decisions and is 
still good law, [p. 418, col. 1.] 

Ifthe adoption is valid, it is valid for all pur. 
poses, and the adopted sonhas all the rights of 
a posthumous son. [ibid] 

The fact of the eoparcenary being extinct atthe 
date of an adoption by a widow other than the 
widow of the last male-holder invalidates the adop- 
tion. Vishnu Bapu Shinde v. Lakshmi Sakharam 
Shinde (8), relied on, Shankar Vinayak Nigade v. 
Ramrao dahebrao Nagade (9), Dhondi Luyanoo 
Sinde v. Rama Bala Sinde (10) and Umabai Bhag. 
want Rajaramv. Nant Mahadev Jakhadi (11), dis- 
sented from. [p. 347, col, 1.] 

A Court of law ought to hesitate before 
upsetting a long course of Judicial decisions and 
particularly where on the faith of such decisions 
rights of the subjects have for a long time come 
into existence and dispositions of property have 
been made and entered into. Jullius v. Lord Bishop 
of Oxford (13, Reg v. Bishop of Chichester (14), 
Sailing Ship Blairmore Co. v. Macredie (15) and 
Pattabhiramier v. Venkatarow Naicken (17), refer. 
red to. [p. 399, col. 2.] 
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S. 0. A. from the decision of the District 
Judge, Thana, in Appeal No. 196 of 

Messrs. P. V. Kane and K. N. Dharap, 
for the Appellant. 


Mr. V. B. Virkar, for the Respondent. 

Beaumont, C. J.—In this second appeal 
certain questions have been referred by a 
Bench consisting of Divatia and Mack- 
lin, JJ., toa Full Bench. The justification 
for the reference is the doubt which exists 
as to how far recent decisions of the Privy 
Council have affected the law of adoption 
in this Presidency. The question is of 
great importance since questions relating 
to adoption form one the most fruitful 
sources of litigation, and we are told 
that a good many pending appeals depend 
on the answersthis Bench may make to the 
questions referred. 

In dealing with the law of adoption two 
aspects of the matter have to be borne in 
mind, first, the right to adopt, and 
secondly, the effect of a valid adoption upon 
the vesting or divesting of property. In my 
opinion, there can be no doubt that recent 
decisions of the Privy Council, to which 
reference will be made hereafter, have 
greatly extended the rights, as formerly 
understood in this Presidency, of a Hindu 
widow to adopt, and have established 
that the right depends on considerations 
of a religious character, and forms part of 
the religious system of the Hindu com- 
munity. The effect of adoption upon 
the vesting and divesting of property is, 


however, part of the law of property, and - 


the question which we have to consider is 
the effect of the Privy Council decisions 
upon that branch of the law. In con- 
sidering that matter, those responsible for 
the practical administration of the law in 
this Presidency cannot shut their eyes to 
certain general considerations. In the 
first place, although the right of a Hindu 
widow to adopt may be based on consider- 
ations of religion and the paramount 
obligation of providing a son to her 
deceased husband, so that there may be 
some one to perform the religious rites for 
the benefit of the souls of his ancestors, 
in actual practice the very numerous 
cases of adoption which come before the 
Courts are all concerned with questions of 
property. Whether the widow of a pauper 
Hindu ever adopts, I know not. She 
would probably find it difficult to persuade 
any man to give himself or his son in 
adoption if he were offered nothing more 
,angible, in exchage for the position 
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which he gives up in his own family, than 
the prospect of performing religious cere- 
monies for the benefit of the souls of 
ancestors in the adoptive father’s family. 
At any rate, if adoptions are ever made in 
families which possess no property, they 
are not challenged in the Courts. In the 
second. place, the widow of a Hindu is 
frequently a girl of tender age, who may 
survive her husband by 50 or 60 years, 
and self-interest suggests to a widow that 
she should postpone an adoption till near 
the close of her lifein order that she may. 
not herself be deprived of the enjoyment 
of her property. I do not suggest that 
this motive always operates, since, apart 
from a sense of duty which a Hindu widow 
may possess, she is usually subjected to 
much advice of an interested, and often 
dishonest character, which takes no 
account of her own interest. Nevertheless 
adoptions are often long delayed. If it be 
held that the effect ofa valid adoption by 
a widow is generally to divest in favour 
of the adopted son estates which have 
become vested in or through an heir of 
the last holder, it must mean that so long 
as the possibility of adoption exists, no 
one can safely deal with property the title 
to which may be affected by such adop- 
tion. This practical aspect of the matter 
was recognized by the Privy Council as 
long as 1876 in Raghunadha Deo v. Sri 
Brozo Kishoro (1), in which their Lordships 
say (p. 193*) : 

“It may bethe duty of a Court of justice ad- 
ministering the Hindu Law to consider the reli- 
gious duty of adopting a son as the essential 
foundation of the law of adoption; and the effect 
of an adoption upon the devolution of property as 
a mere legal consequence. But it is impossible 
not to see that there are grave social objections 
to making the succession of property—and it may 
be, in the case of collateral succession, as in the 
present instance, the rights of parties, in actual 
possession —dependent on the caprice of a woman 
subject to all the pernicious influences which 
interested advisers are too apt in India to exert 
over a woman possessed of, or capable of exercising 
dominion over, property. lt seems, therefore, to 
be the dnty of the Courts to keep the powers 
strictly within the limits which the law has 
assigned to it R 


seo +e 


-That warning is, ia my view, as appro- 
priate now as it was in 1876. The rele- 
vant facts in the present case are that 
there were three brothers, members of a 
joint-family, namely, Babaji, Laxman and 
Vithal. Babaji died on July 9, 1919, 
leaving a son Govind, who died leaving a 


(1) 1 M 69:31 A154; 25 W R291; 3 Suther 263; 3 


- Sar 583; 11 Mad Jur. 188(P O). 
- ~*Page of 31. A.—([Ed.] 
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widow Tayaji and a daughter Bhima. 
Laxman, who died onJuly 5, 1919, had 
two scns, Sakharam and Shankar, both of 
whom predeceased him, and a daughter. 
Shankar died unmarried, but Sakbaram 
left a widow Bayaji, who ia 1923 adopted 
Balu, defendant No. 1. Vithal died in 1903 
leaving ason Shiva and a daughter Avadi. 
Shiva died on July 10, 1919, leaving a 
widow Gouri, who remarried in 1926 or 
1927. It has been found by both the 
lower Courts that whea Shiva died he was 
the last surviving coparcener, and it was 
not disputed in second appeal that on his 
death his widow Gouri was his heir, and 
that on her remarriage the property passed 
to Avadi asthe next heir, and the plain- 
tiff claims by purchase through Avadi. 
The question which falls for decision in 
the appeal is whether the adoption by 
Bayaji, the widow of a deceased co-par- 
cener, of defendant No. 1, during the period 
in which Gouri was the heir of Shiva, had 
the effect of vesting the property in the 
-adopted son and divesting it from the heirs 
of Shiva. On the facts the case falls with- 
in the decision of this Oourt in Chandra 
v. Gojarabai (2), and the argument 
before us has mainly turned on whether 
Chandra’s case (2) is inconsistent in princi- 
ple with the recent decisions of the Privy 
Council, and must be taken’ to have been 
impliedly overruled, 


-In Chandra's case (2), there was a joint 
family consisting of a father and two sons 
Bhau and Nana. Bhau died first leaving 
a widow, then the father died and Nana 
succeeded to the joint family property. 
Nana afterwards died leaving him surviv- 
ing a widow Gojarabai, who got possession 
of the property. After Nana's death 
Bhau’s widow adopted the plaintiff as son 


to her husband, and brought a suit against’ 


Gojarabai to recover the property from 
her. The Court held that Nana, as the 
last surviving coparcener, became the 
absolute owner of the property, that on 
his death the coparcenary was ut un end 


and the prcperty vested in his widow as- 


his heir. The subsequent adoption by 
Bhau's widow did not divest the estate of 
Gojarabai since the brother's son was a 
more remote heir, from the point of view 
of inheritance, to the last survivor than 
the widow. The Court did notin terms 
hold that the adoption by Bhau’s widow 
was invalid, though there isa dictum by 
the Privy Council in Bhimabai Jivangouda 


(2) 14 B 463, 


BALU SAKHARAM v. LAHOO SAMBHAJI (BOM.) 


395 


v. Gurunath Gouda (3), that such was the 
effect of the decision. In view of Ama- 
rendra Man Singh v. Sunatan Singh (4), I 
think that the adoption in Chandra’s 
case - (2) must be treated as valid, 
and if the decision was otherwise, it must 
be. treated to that extent as overruled, 
but the real question is whether the deci- 
sion stands in relation to its effect upon 
the vesting of propertv. Mr. Kane con- 
tends that the effect of adoption by the 
widow of a deceased coparcener has the 
effect of reviving the coparcenary, and if 
that isso, there can be no doubt that the 
adopted son of the deceased coparcener 
Bhau would take in preference to the 
widow of Nana. But the decision is direct- 
ly opposed to the contention of Mr. Kane, 
and I am not prepared to accept the view 
that the c.parcenary was revived by the 
adoption of a son to Bhau. 

I now turn to the relevant decisions of 
the Privy Council. The first case to notice is 
Pratapsingh Shivsingh v. Agarsinghji Rais- 
ingji (5). In that case by a family custom 
land had been granted out of the impartible 
family estate to younger sons for Jivai or 
maintenance. The line of the younger sons 
became extinct, and thereupon the Jivai 
reverted to the elder branch, Subsequent- 
ly, the widow of the last holder of a Jivai 
grant, who had died with .ut issue, adopted 
a son. It was held that the adoption was 
valid, and that the son inherited the Jivai 
grant. So far as its effect upon property 
is concerned, that decision seems to be 
of limited application. It is not really a 
question of divesting property, but of 
reviving a grant which had fallen into 
abeyance, and the question really turas on 
the effect of the fumily custom referred 
to. l 

The next case is Yadao v. Namdeo (6). 
The question in that case turned mainly 
on whether a Hindu widow in a joint 

(3) G0 I A 25; 141 Ind. Cas. 9; AIR 1933 POI; 
57 B 157; Ind. Rul. (1982) PC 1; 64 M LJ 34; 
(1935) MW N1; 10 OWN 27; 37 L W81 56OLJI 
Hee po W N 210; 35 Bom. L R 200; (1933) ALJ 

(4) 60 I A 242; 143 Ind. Oas. 441; A I R 1933 
P Q155; 12 Pat 642; Ind. Rul, (1933) PC 168; 37 
OWN 938; (1933) MW N 769; 38 LW1;65MLJ 
203; 14 PLT 399; (1933) A LJ 710; 570 L J 593; 
35 Bom L R 859; (P O). 

(5) 46 IA 97; 50 Ind. Cas. 457; AI R 1918 PO 
192: 43 B 778; 36 M LJ 5li; 17 AL J 522;21 Bom. 
L R 496;1 U P LR (Œ O) 39; (1919) M W N 313; 10 
L W 339; 24 O WN 57: 27 M LT 47 (P 0}. 

(6) 481 A 513; 64 Ind. Cas. 536; A. I R 1922 PO 
216; 49C1; 17 N LR 145; 30 M L T53, 260 W 
N 393; 42 ML J 2193515 L W 565,20 A L J 481; 24 
Bom. L R 609 (P 0). 
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family could adopt without obtaining the 
consent of the husband's kinsmen, and that 
question has finally been disposed of in 


favour of the widow by Bhimabai’s case (3). > 


The position with regard to property was 
that one Pundlik, who was a member of a 
coparcenary, died childless, and his widow 
adopted one Pandurang. It was held by 
the Privy Council that the property was 
divided in the lifetime of Pandurang. Sub- 
sequently Pandurang died, and Pundlik’s 
widow adopted Yadao. The suit was 
brought by Yadao against Namdeo, who 
disputed the adoption and claimed to re- 
tain the property as the surviving member 
of a joint Hindu family. It was held by 
the Privy Council that the adoption of 
Yadao was good, and that the plaintiff was 
entitled to his divided share of the joint 
family. The only real question in dispute 
was as to the validity of the adoption; if 
that was valid, the plaintiff's title was 
established. The next case is Bhimabai 
Jivangouda v. Gurunath Couda (3). In 
that case it was definitely established, con- 
trary to the view of the law which had 
prevailed in this Presidency, that a Hindu 
widow, unless expressly forbidden by her 
husband to adopt a son to him, could do 
so, although he had died undivided, and 
she had not obtained the consent of any 
of the surviving coparceners. In that case 
again, if the adoption was good, the posi- 
tion with regard to the properly presented 
no difficulty. At the date of the adoption 


a coparcenary was in existence, and the. 


adopted son necessarily took his share in 
the coparcenary property, .and on the 
death, shortly after the adoption of the 
only other coparcener, the whole property 
vested in the adopted son as the last sur- 
viving coparcener. Chandra’s case (2) was 
discussed in the judgment of the Board, 
and was distinguished on the facts. The 
Board certainly did not overrule the case 
- or even express disapproval of it, although 
they stated that in Chandra’s ease (2) the 
adoption was held to be invalid. 

Thé next case and the case which has 
given rise to most difficulty, is Amarendra 
Man Singh v. Sanatan Singh (4). In that 
case the family properly consisted of an 
impartibe zamindarit g.verned by the rule of 
lineal primogeniture and in which by 
custom females were excluded from in- 
heritance. The last adult holder of the 
zamindar. died leaving a widow, to whom 
he had given authority to adopt in the 
event of hisson dying. The son succeed- 
ed to the estate, but died unmarried at the 


~- 
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age of twenty years and six months, and 


thereupon the widow adopted a son. It was 
held that such adoption was valid, and it 
was admitted by the parties that in that 
event the appellant was entitled to the 
property as against tbe plaintiff, Banamalai, 
who was in possession, and claimed through 
the younger branch of thefamily. The 
Board in their judgment entered into an 
elaborate discussion of the true principles 
on which a Hindu widow's right to adopt 
is based, and they held that the founda- 
tion of the Brahminical doctrine of adop- 
tion is the duty which every Hindu owes. 
to his ancestors to provide for the con- 


‘tinuance of the line and the solemnization 


of the necessary rites, and that the vest- 
ing of the property on the death of the 
last holder in some one other than the adopt- 
ing widow, be it either another coparcener of 
the joint family or an outsider claiming by 
reverter or by inheritance, could not be in 
itself the test of the continuance or extinc- 
tion of the power of adoption. The power 
continues in existence so long as the widow 
is the only person to continue the line. 
Chandra’s case (2) was not mentioned, and 
I see nothing in the judgment of the Board 
to suggest that they disapproved of the 
reasoning upon which that case was based 
so far as it relates to the vesling or divest- 
ing of property. 

The last case in the Privy Council to 
which reference need be made is Vijay- 
singji Chhatrasingji v. Shivsangjt Bhim- 
sangjt (7). That again was the case of an 
Impartible estate governed by the rule of 
lineal primogeniture. The line of the eldest 
son had become extinct by the adoption 
of Chhatrasingji, the son of Chandrasangiji, 
into another family, and thereupon the 
property vested in Bhimsangji, the younger 
brother of Chandrasangji. Subsequently, 
the widow of Chandrasangji adopted to 
her husband, and it was held that the 
adoption was valid, and that the adopted 
son took the estate, thereby divesting the 
property from the younger branch. The ° 
case is really of the same nature as Amaren- 
dra's case (4). The point to noticein all 
these cases before the Privy Council is 
that a coparcenary was in existence at 
the time of the adoption. It is true that in 
Amarendra's case (4) and Vijaysingji’s case 
(7), the coparcenary was of a peculiar 


nature, but an impartible zamindari has 

(7) 62 TA 161; 155 Ind Cas. 498; AIR 1935 PO 
95; 59 B 360; (1936) O W N 645; (1935) M WN 
531; 7R PO 207; B8 MLJ 701; #(1933) A L J 690; 
39C WN 682; 61 CL J 336; 42 LW 1; 37 Bom. L 


R 562 (P 0). 
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been held to be a coparcenary though of 
a special character. The effect of the deci- 
sions isto show that in a coparcenary of 
that nature adoption in the line of the 
elder son will divest the property from the 
line of the younger son, although the latter 
did not take by survivorship, But we have 
been referred to no case in the Privy 
Council, and the learned Advocates in this 
case to whose industry we are much 
indebted, have told us that they know of 
no case, in which the adoption took place 
eafter the termination of the coparcenary. 
There appears to be no authority in the 
Privy Council directly holding that after 
the determination of the coparcenary by 
the death of the last coparcener a subse- 
quent adoption by the widow: of a deceas- 
ed coparcener will vest the coparcenary 
property in the adopted son to the exclu- 
sion of the heir of the last holder, other 
than the widow herself. 

It remains to notice certain decisions of 
this Court, in which the- Privy Council 
decisions have been discussed. In Vishnu 
v. Lakshmi (8), Shingne, J. beld, in a case 
very similar to the present, that the adop- 
tion by the widow of the deceased copar- 
cener was invalid, and that Chandra’s 
case (2) had not been overruled. The deci- 
sion, I think, cannot be supported in s0 
far asit bolds that the adoption itself is 
invalid. In Shankar v. Ramrao (9), the 
- question was discussed before a Bench of 
this Oourt, Broomfield, J., expressed the 
view that Chandra’s case (2) did not in 
fact hold that the adoption then in ques- 
tion was invalid. But he was of opinion that 
if it did so hold, then it was inconsistent to 
that extent with Amarendra’s case (4). He 
expressed the further view, however, that 
Chandra’s case (2) had not been overruled 
in its effect upon he vesting or divesting 
of property. I think that the decision in 
that case was correct. In Dhondi Dnyanoo 
vV. Rama Bala (10) the position was that 
there was a joint Hindu family consisting 
of an uncle and a nephew. The nephew 
had a sister. The uncle died first, and 
subsequently the nephew died, and there- 
after the uncle's widow gifted away part 
of ‘the property, and then adopted the plain- 
tiff. The plaintiff sued to recover the prop- 
erty. It was held that the adoption by the 
widow was valid, but that inasmuch as the 


(8) 37 Bom. LR 193; 158 Ind. Cas. 1085; A I R 1935 
Bom, 182; 8 R B 151. 

(9) 37 Bom. L R 786; 159 Ind, Cas. 697; A I R 1935 
Bom. 427; 8 R B 226; 60 B 89. i 

(10) 38 Bom. LR 94; 161 Ind. Oas. 849; AT R1936 
Bom, 132; 60 B 83; 8 R B 379, 
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joint family had come to an end before the 
date ofthe adoption, the adopted son could 
not be treated as becoming a member of 
the joint family, and he was postponed to 
the sister ofthe nephew, who was a nearer 
heir in point of inheritance. I think this 
decision was clearly right. The only other 
case that it is necessary to mention is 
Umabai v. Nani (11. In that case a 
Hindu died leaving him surviving a widow, 
a daughter and the widow of a predeceased 
son. After the death of the widow, the 
daughter-in-law adopted a son. It was 
held that the adoption was valid, and had 
the effect of divesting the estate from the 
daughter in favour of the adopted son, 
who was in the position of a superior heir. 
The case is clearly distinghuishable on the 
facts from Chandra’s case (2), and the 
appeal giving risetothis reference, because 
the adopted son was in that case a superior 
heir, but the question whether it was rightly 
decided arises on the reference [Question 
No. II (a)| and, having regard to the im- 
portance of the quesiion and to other pend- 
ing appeals, I think that we ought to answer 
it. 

In my opinion the decision is wrong, but 
the question appears to me the most difficult 
one arising on this reference. Assuming 
that Iam right in thinking that Amaren- 
dra's case (4) decides that the existence of 
a widow's right to. adopt is independent of 
any .question relating to the vesting or 
divesting of property, does it follow that the 


-adopted son inherits all property which 


would have passed to a natural born son 
of his adoptive father? It is no doubta 
general principle of Hindu Law that an 
adopted son acquires all the rights of a 
natural born son, with certain minor exe 
ceptions uot material to be here noticed. 
But there is another well- established rule 
of Hindu Law that on the death of asepa- 
rated householder or last surviving member 
of a coparcenary, the inheritance passes at 
once to the nearest heir or group of heirs 
and cannot be held in suspense subject to a 
possible adoption ; see Amava v. Mahad- 
gouda (12). Hindu Law does not recugnize, 
as does English Law, an estate vested, but 
liable to be divested. In the case ofun- 
divided property, the inheritance does no 
doubt open to let in a coparcener subse- 
quently born or adopted, but the law regards 
the vesting in the existing coparceners as 
merely temporary to prevent the ownership 

(11) 38 Bom. L R 100; 162 Ind. Cas, 133; A IR 


'1936 Bom, 135; 60 B 102; 8 R B 382, 
(12) 22 Bom, 416, 
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from being in abeyance: see Kapur’s Law 
of Adoption, p. 240. It seems to me impos- 
sible, however, to apply that rule to the 
case of property which has vested in the 
heir of a divided Hindu. To do so would be 
to employ the legal fiction that an adopted 
son is conceived in the lifetime of its adop- 
tive father, not for the purpose of mitigat- 
ing the difficulties arising from a strict 
application of the law, but for the purpose 
of creating difficulty. There are a great 
many Indian cases dealing with the etfect 
of adoption by a widowof a Hindu divided 
at the date cf his death upon the divesting 
of his property. The rules established by 
those cases are summarized in Mulla’s 
Principles of Hindu Law, Edn. 8, at p. 553 
(published in 1936 after the decision in 
Amarendra’s case (4), as establishing that 
the adoption by such a widow cannot divest 
any estate by inheritance unless the estate 
at the time of adoption vested in the 
adopting widow either as her hushand’s 
heir or as the heir cf her son dying without 
leaving any wife, children, or other heir 
nearer than herself. These rules have 
existed for many years, and a great number 
of titles must depend upon them. In my 
opinion, it would be quite wrong for any 
Court in th.s courtry to hold that the Privy 
Council intended to cast a doubt on long- 
established ruies which were not referred tu, 
and to override cases not cited, on which 
titles depend. Soto hold would in my 
judgment be mischievous in the extreme, 
and would open the gates to a flood of liti- 
gation. It may be that the reasoning upon 
which some of the decisions sre based is 
inconsistent with -the reasoning in Ama- 
rendra’s case (4) but the rules established 
by the cases may be justified on other 
grounds. 

The conclusions to which I have come 
upon the cases are: (1) That a widow ofa 
deceased member of a Hindu joint family 
can adopt to her husband without obtaining 
the consent of her husband's relations. (2). 
That a Hindu widow's right to adopt is 
based on religious considerations and is not 
affected by any considerations as to the 
vesting or divesting of property. (3) That 
where a coparcenary exists at the date of 
the adoption, the adopted son becomes a 
member of the coparcenary, and takes his 
share in the joint property accordingly, and 
this principle applies although the co- 
parcenary is a zemindari having the pecu- 
liar feature of being governed by the rule 
of lineal primogeniture. (4). That where 
` tho adoption takes place after the termin- 
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ation of the coparcenary by the death, 
actually or fictionally, of the last surviving 
coparcener, the adoption by a widow ofa 
deceased coparcener has not the effect of 
reviving the copircenary, and does nut 
divest property from the beir of the last 
surviving coparcener (other than the widow) 
or those claiming through him or her. The 
actual questions submitted to us are as 
follows: I. Does the fact of the coparce- 
nary being extinct at the date of an adop- 
tion by a widow other than the widow of the 
last male holder invalidate the adoption ? 
II. If not, does such an adoption have the 
effect of divesting property in favour of 
the adopted son in the following cases : (a) 
When the property at the date of the adop- 
tion has already vested in an heir of the 
last male holder remoter than a natural 
born son of the adoptive father ? (b) When 
the property at the date of the adoption 
has already vested in an heir of the last 
male holder nearer than a natural born 
son of the adoptive father? IIL. If 80, when 
does the divestment take place—imme- 
diately, or on the death of the heir in posses- 
sion ? 
I would answer them as follows; 


No. I ... In the negative. 
No II (a) ... [n the negative. 
No. II (b) ... In the negative. 
No. UI ... Dues not arise. 


N. J. Wadia, J., has authorized me to say — 
that he concurs in this judgment. 

Rangnekar, J.—This case is referred to 
this Full Bench by a Divisional Bench for 
the determination of some important ques- 
tions relating to the validity of an adoption 
by a Hindu widow. The facts upon which 
the questions are raised may be shortly 
stated. The pedigree showing the relation- 
ship of the parties is printed at p. 2 of Lhe 
lower Appellate Courts judgment. One 
Bilu had five sons. Of the five sons Bhiva 
and Bhagoji separated from the family, and 
the three remaining sons, Babaji, Laxman 
and Vithal, continued to live as members of 
a joint family. Vithal died in 1903 leaving 
him surviving a son Shiva and a daughter 
Avadi. Babaji had a son Govind. Laxman 
had two sons, Sakharam and Shankar, and 
a daughter Tanhi. Of these Shankar died 
first and thereafter Sakharam died in 1908 
leaving his widow Rayaji. Then in 1919 
there were four deaths in the family within 
four days. The first was that of Laxman 
on July 5,1919. The second was of Babaji 
on July 9, 1919. Then Babaji’s son Govind 
died on July 10, 1919, leaving his widow 
Tayaji and a daughter. Within a few 


> 
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hours thereafler, Shiva, Vithal’s son, died 
leaving his widow Gouri and his sister 
Avadi. Thus, on July 10,1919, Shiva was 
the last surviving coparcener in the family, 
and on his death the estate vested in his 
widow Gouri. The family was governed 
by the law of the Mitakshara applicable to 
Hindus in this Presidency. Jn 1923, Sakha- 
‘ram's widow Bayaji adopted Balu ¿as a son 
to her deceased husband. In 1926 Shiva’s 
widow Gouri remarried, and it is common 
ground that on her remarriage she forfeited 
her interest in her husband's estate. In 
4929, the plaintiff, whois a stranger to the 
family but was married to Laxman’s 
daughter, Tanhi purchased the property, 
which is the subject-matter of the suit, from 
Avadi, the daughter of Vithal, and in 1931 
he brought a suit to recover possession of 
this property from the defendants. Balu, 
the adopted son of Sakharam, was defend- 
ant No. 1 and the principal contesting party, 
and his mother, who was the widow of 
Sakharam, was defendant No. 3. The posi- 
tion of the other defendants to the suit is 
not material and need not be referred to. 
It is clear from the facts that at the date of 
adoption there were only three widows left 
in the joint family—Tayaji, the widow of 
Govind ; Bayaji, defendant No. 3; and 
Gouri, the widow of Shiva. The trial Court 
held that the adoption was invalid. The 
first Appellate Court held that the adoption 
was valid, but it could not affect the plaint- 
iff’s rights. 


~ In second appeal, the contentions on be- 


half of the appellant (defendant No. 1) were: ` 


(1) that his adoption was valid and he was 
entitled to divest the estate vested in Gouri, 
. and (2) Chandra v. Gojarabai (2) on which 

_the plaintiff relied, was impliedly overruled 
by recent decisions of the Privy Ocuncil. 
On behalf of the plaintiff it was argued 
that Chandra v. Gojarabai (2), was not 
overruled and, therelore, the adoption was 
invalid, and that, in any event, the adopted 
son was not entitled to divest the estate 
which had vested in Shiva’s widow. On these 
facts, three questions set out in the referr- 
ing judgment are referred to. us. It is 
conceded: by Mr. Kane that there is no 
text of Hindu. Law as such bearing on 
the questions and that the answers to the 
questions must depend upon judicial deci- 
sions and general principles of Hindu Law. 
It becomes necessary, therefore, to. examine 
the cases relied upon before us in support 
of the respective contention ; but, before 
doing so, it will not, I venture to think, 
be out of place to repeat that oft-quoted, 
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but often ignored rule that a case is an 
authority for what it decides and not for 
what may seem logically to follow from 
it. It will also be useful to bear in mind 
that a Oourt of law ought to hesitate 
before upsetting a long course of judicial 
decisions and particularly where on the’ 
faith of such decisions rights of the sub- 
jects have for along time come into exist- 
ence and dispositions of property have 
been made and entered into. In this con- 
nection I may refer to the observations of 
no less an authority than Lord Blackburn 
in Julius v. Lord Bishop of Oxford (18). 
His Lordship (at p. 239*) cited the following 
passage from Bramwell, L. J. in Reg. v. 
Bishop of Chichester (14): 

“I cannot but think we are concluded. The deci- 
sions and opinions are such and so many that 
we ought to follow them. This is my conviction. 
I think at least none but the ultimate Court of 
appeal should overrule opinions so expressed, even 
if that should, as to which I content myself with 
observing that where the law has been laid down, 
and generally supposed and taken to be correctly 
laid down and acted on, great Judges have doubted 
much whether, if wrong, the only remedy was not 
in the Legislature.” 

Lord Blackburn then proceeds to observe 
as follows (p. 2397): 

“I quite agree that where, from the nature of 
the decision, there is reason to believe that rights 
have been regulated and arrangement as to pro- 
perty made on the faith that the law was as laid 
down, it may ba right to follow the decision even if 
wrong.” o 

Tne observations of Lord Watson in Saile 
ing Ship Blairmore Co. v. Macredie (15), 
are also pertinent (p. 605Ẹ): 

“The question of Scottish Law, which was brought 
before but was not decided by this House in Smith 
v. Robertson (16), is in my opinion, as open now 
as it was in the year 1814. Since that date more 
than eighty years have elapsed. During that 
period the English decisions which were criticized 
‘by Lord Eldon have been consistently followed in 
English Courts; and, to my apprehension, it would 
be beyond the function of this House to alter them 
now, ,as,.might have been done in the beginning 


_ of the century. In Scotland, during the same 


period, there has not been a single decision upon 
the point save in the present case.” 


_ The same principle was accepted by the 
Privy Council in Pattabhiramier’ v, Ven- 
katarow Naicken (17), in these words 


(13) (1880)5 A C 214; 49 LJ QB577;42 LT 546; 
28 W R 728; 44 J P 600. 2 

(i4; (18592 El & El 209; 29 L J Q B 23:6 Jur 
(N B) 120; 119 R R 688; 7 W R 629, 

(15) (1898) A O 593; 67 L J-PC 96;79 LT 217; 
3 Oom. Cas. 241; 14 T L R 513. 

(16) (1814) 2 Dow 474; 14 R R171. 

(17) 13M IA 560; 15 W RP C35; 2 Suther 410; 
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éhurn Chatterji 
: Te (22), the learned Judge deduced 


- cannot 
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then be supposed that in allowing 


“It must not ) 
: design to disturb any 


is appeal their, Lordships on to b. 
a of eN established by judicial decisiong 
a> as to form part of the Law of the Forum, 
wherever such may prevail, or to affect any title 
founded thereon.” ; ; 

In Chandra v. Gojarabai (2), the facts 


were that one Krishnaji and his two sons, 
Bhau and Nana, were members of an un- 


. divided family. Bhau died first, leaving 


a widow. Then Krishnaji died. On his 
death, Nana succeeded to the family prop- 
erty. Nana afterwards died, leaving him 
surviving his widow, the defendant, Go- 
jarabal, who then got possession of the 
said property. -After Nanas death, how- 
ever, Bhau's widow adopted the plaintiff 
as son to her husband, and he brought 
a suit against Gojarabai to recover posses- 
sion of the property frum her. He alleged 
that Bhau in his lifetime, with the cn- 
currence of Krishnaji, had given express 
authority to his wife to adopt a son after 
his death. The Court of first instance 
gave the plaintiff a decree. On appeal 
the District Judge rejected his claim. The 
plaintiff appealed to the High Oourt. The 
judgment in that case was delivered by 
Telang, J. who as 18 well known, was a 
brilliant Sanskrit schclar and one of our 
After an examina- 
Rupchand page 
< Rakhmabai (18), Bhoobun Moyee Debra 
u Ran page Acharj (19), Raghunadha 
Brozo Kishoro (1), Pudma 


tion of the cases in 


mari. Devi 
eae v.. Venkatarama (21) 


v.  Sureshchander 


the following (p. 4b9f): 


u tion by a widow under her husband's 
Beo tete the ‘fect of divesting an estate 
vested in any member of the undivided family of 
which the husband was himself a member; but it 
does not divest the estate of one on whom the in- 
heritance has devolved from a lineal heir of the 

usband.” . at 
i Then, after referring to Bhubaneswari 


Debi v. Nilkomal Lahiri (23), the learned 


` Judge observed that the rule must be sup- 


ted by this addition, that the ad- 
a though authorized by the husband, 
divest the estate which has already 


8 Bom. H O R 114. 
Oo) 10 M I A 279; 3 W RPO 15 (PO), 
(20) 8 O. 302; 8 I A 229; 4 Sar. 285 (P O). 
(21) 1414 67; 10 Mad. 205; 5 Sar. -10 (P 0). 
(22) 170 122; 16 IA 166; 5 Sar. 379; 13 Ind. J ur. 
at i21 A137; 12 O 18; 4 Sar. 651; 9 Ind’ Jur. 
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vested in a collateral relation of the hus- 


v. Court of Wards .(20), . 
and ` 


t 
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and in succession to some other person . 
who had himself become owner in the 
meantime. He then observed as follows 
(p. 470*): 

“That adoption does not take place till after the 
death of Nana, the husband of the defendant 
Gojarabai. At the time of his death, Nana was 
full owner as last survivor of the joint family. 
The property then devolved as his, and a sub- 
sequent adoption, however, well authorized to Bhau, 
a collateral relation of Nana, cannot divest.the de- 
fendant Gojarabai, who claims under Nana and does 
not claim through Bhau at all.” 

In an earlier part of the judgment (at 
p. 468*) the learned Judge had observed 
that if the adoption had taken place dur- 
ing Nana's lifetime, it would have pre- 
vented Nana from taking Bhau's joint share 
by survivorship, and Bhau’s son would, on 


‘Nana's death without a son, have succéed- 


ed by survivorship to the whole estate. At 
p. 471* he observed as follows : 

“When the inheritance devolved from Nana upon 
his widow Gojarabai, it devolved, not by succes- 
sion, as in an undivided family, but strictly by 
inheritance, as if Nana had been a separated house- 
holder. Strictly speaking, according to the view 
taken by our Qourts, there was at Nana's death 
no undivided family remaining into which an 
adopted son could be admitted by virtue of his 
adoption.” 


In Bhubaneswari’s case (23:, the com- 
petition was between a person adopted by 
the widow of a predeceased brother of 
the original owner of the property and 
the natural son of another brother of the 
original owner as to the right to succeed 
to the property on the death of the owner's 
widow. On the death of the widow the 
last mentioned nephew’ succeeded and it 
was afler this that the adoption was made. 
It-was held by the Privy Council that an 
adoption after the death of a collateral 
does not entitle the adopted son to come ` 
in as heir to the collateral. - 

The question then is, what is the effect 
of the decision ?. It is argued that it was 
not there held in terms that the. adoption 
was invalid. That may be so. The case 
was decided in 1880, and since then, as 
correctly observed by the learned author 
of Mulla’s Hindu Law, 8th Edn., at p. 533, 
although the actual decision is that the 
adopted son could not recover the property of 
the family from Nana’s widow,-the decision 
has been always understood -in Bombay as 
laying down that the power of Bhan’s. 
widow to adopt had terminated, and has 
been, therefore, -understood on the strength 
of other decisions of the Privy- Council, 


- which will be mentioned presently, that the 
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adoption was invalid. There is, however, 
high authority for this view. In Bhimabar 
Jwangawda (3), Chandra v. Gojarabai (2), 
was expressly relied upon on behalf of the 
respondent. Referring to it, Sir Dinshaw 
Mulla observed as follows (p. 40): 

“The question in that case was whether an 
adoption by the widow of a coparcener, after the 
death of the last surviving coparcener, and after 
the estate had vested in his widow or another 
person as his heir, was valid, and it was held that it 
was not.” 

i agree with the learned author of Malla's 
Hindu Law that in the face of this dictum 
it is not permissible now to say that that 


case did not hold that the adoption was 


invalid: Mulla’s Hindu Law, 8th Edao., 
p. 532. Chandra v. Gojarabai (2), has been 
also followed for all these years by the 
Madras High Court. ‘The question as to the 
. position when the power of a widow to 
adops is extinguished will be adverted to 
later. f 

The question now is, whether Chandra 
v. Gojarabai (2), is impliedly overruled by 
the latest Privy Council decisions. In this 
Presidency the law of adoption is wider 
than tnat prevailing even in Madras, and 
itis well settled tnat where the husband 
was separate, his widow can always adopt 
without any authority from her husband or 
without the consent of any of his sapindas, 
unless sne was expressly or impliedly 
prohibited from making an adoption by 
her husband, Where the family was joint, 
the law seems to have been the subject of 
flyc.uations. 
this Court had held that the widow of a 
deceased cCoparcener in a joint 
could not adopt, except when sbe had her 
husband’s authority or the consent of his 
undivided coparceners. í 
futner-in-law was considered to be suti- 


cient. Since then tuis principle was fol- 


lowed consistently without any dissent by 
tnis. Court in a series of decisions, to whicn 


no reference is now necessary. In 1921,. 


the same question came up in tne case in 
Yadav v. Namdeo (6), betore the Judicial 
Commitiee from toe Central Provinces. Tne 
parties were Hindus and subject to the 
law applicable in this Presideucy. 
facts were one Pundlik, his cousin Namdeo, 
and Namdeo's sons Kambnaau and pan- 
during, were members of a joint family. 


Pundik died chudless in 19Uo, leaving nis” 


widow Unampubdai. soon atier, Namdeo 
gaye his sou Frandurang in adoption to 
Unampubai. 
by adeed. The adopted sun died unmar- 
ried in 1:0/, and thereafter . Caampubai 
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family. 


‘Tne consent of the - 


The. 


Tne adoption was evideaoced, 
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adopted Yadao without the consent of 
Namdeo and his son Rambhau. The 
Judicial Commissioner of Nagpur held 
that there was no separation of the joint 
family of Pandurang (the adopted son) 
and Namdeo at the time of Pandurang’s 
death and that the adoption of Yadao 
having been made without the consent ot 
Namdeo and his son Rambhau was in- 
valid. There was an appeal to the Privy 
Council. The judgment of the Board was 
delivered by Sir John Edge, and it was 
held that the adoption was valid. Before 
the Board the case in Ramji v. Ghamau (24) 
which was the leading case on the subject 
in this Court, was relied upon. The Board 
held thut the deed of adoption also effected 
a separation between Pandurang and 
Namdeo, so that the estate of Pandurang 
passed to Champubai on his death-as his 
heir, The Board alsoheld that Pundlik had 
not prohibited the adoption. Then, the 
Board held, as Sir Dinshaw Mulla points out 
in Bhimabai's case (3) the estate being vest- 
ed in Champubai, and there being no 
prohibition to adopt, she was free to adopt 
another son to-her husband without the 
consent ofNamdeo and his son Rambhau, 
and she adopted Yadao. An adoption 
made in these circumstances was obviously 
valid, and required no further consideration. 
But then, as pointed out in Bhimabai’s 
case (3) both sides invited the Board—of 
this however there is no trace in the 
report of the case—to decide whether, 
even if Pandurang had not separated 
from Namdeo, Namdeo’s consent was 
necessary tothe adoption and this question 
was Considered in the latter part of the 
judgment. Their Lordships expressed their 
disapproval of the decision in Ramji v. 
Ghamau (24). Thereafterin this Oourt it 
was considered that the remarks of the 
Buard with reference to Ramji v. Ghamau 
(24) were obiter dicta, and that Ramji v. 
Ghamau (24) was not, therefore, overruled 
by the Board, and the principles laid down 
in that case were re-affrmed by a Full 
Benchin Ishwar Dadu v. Gajabat (25). The 
same question came up for consideration 
before the Board in 1932 in Bhimabai 
Jivangowda v. Gurunath Gouda (3). The 
facts in that case were as follows. 
Nilkanthagouda, Khandappagouda and 
Jivangouda were three brothers of waom 
Nilkanthagouda and Jivangouda were un- 
divided and Khandappagouda was divided 


(24) 6 B 498, 
(25) 50 B 468; 96 Ind. Qas. 712; A IR 1626 Bom, 


435; 38 Bom. L R 782 (F B). 
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from them... Khandappagouda! diedjin4912 
leaving;a son. Giurunathgouda,; Jivangouda 
died in:1913 leaving, shis:-widow Bhimäbai. 
Nilkanthagouda’ died:in: 1915<. leaving jhis 
son: Dyamangouda. » In;.1919- Dyamangouda 
died., leaving his: son Dattatraya.:;who was 
born'‘sin!,1y18.;-During: the; lifetimes cof 
Dattatraya; Jivangouda’s.:widoweBhimabal 
adopted. Narayan. in 4919.. Afterwards.sin 
1920 Dattatraya died. Gurunathgouda sbror 
ught ia suit- questioning! ; ; the validity: of 
Narayan’s, adoption. oThe - -High ‘Court:of 
Bombay, following the Full, Bench judgmént 
in Ishwar,Dadu's:case (25) held tihatt the 
adoption »:.was in valid;;as the ojoint family 
had. not ».ceased .and,: 5 Bhimabahiouldsinot 
adopt? without; the,!consent., of the :s0le),co- 
parcener,:;;Dattatraya..,Jnj the judgment 
delivered,‘ by Sir: Dinshaw ;Mulla,nit:nwas 
beld.thati Ramji, y. ‘Ghamaw (2d) wasi, oV-ers 
ruled. by. Yadao's: CASG, <6) and, that. -the 


-decisio in Ishwarg. Dadu's ease | (25); was 


erroneous, .The Board; reversed nthe +High 
Court’ s judgment, and. held. that, the: adop: 
tion was-valid., Although. ,that<decision; has 
been, ‘the subject, of: strong, and,;weighty; 
eriticisw in, this, country. it must,;.NOWi: obe. 
taken ,.asjj : definitelys established thatin. this. 
Presidency the . widow of; ar, deceased eos, 
parcener in,a joint; family has jan, inherent, 
power to,;make-an ,adoption;to her j deceased: 
husband «i: ‘without. the „Consent. oÈ; his: LOr 
ParceNerse sal potzi oap the „i 7) Ses 

«Phe: nei -case.to be noticed is, the case: 
in-Pratap Singh Shiv; i Singh. v  Agarsingh Ji 
Reisingjt. (5): Büt. betes a 
do-so, it would be. convenient. at-this stage 
to-consideriwhat, exactly_ is: -the position 
in-the’ case, , of- ap, impartible i zamindari: „OL 
estate, as: that. was then nature of the,estate, 
in- that,case , ‘and,in-the other cases 340, be; 
discussed later. It is now settled,; after some; 
fluctuations, that in’ the case of aw ancestral 
impartible .estate, governed by -Mitakshara: 
Laws. the , succession: ..will.-;.devolye by. 
survivorship, upon. the.eldest coparcener, of; 
the senior; line. in), pi ference, to,one nearer: 
in, blood.,; But..the:, “presumption ; of lineal 
primogeniture. «may, be., ousted, by. proof: 
of a, different wule,, y Ofi. devolution, by. -a 
special „family v custom. If ..the estate, is 
separate. or'self, acquired, . “propertys;,.0£ the 
zamindar,.,.it , will +; -descend , In 
accordance With . „the. ordinary, ules. :of 


succession to the estate,iof , a. Hindu,- sépa- 


rated from his, family, - and. the. degree.of 
nearness .of, kinship: will. be. the) deciding 
factor. If there are more persons than one 
standing , in the, same degree | of": Téelation- 
ship‘ tothe last ‘holder,’ the: eldest, if all 
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helong to the samé ling, and: theweldest cin 
the: senior branch pif there vare: more:+branr- 
ches:.thano-odne,’ cwilbobe? athe: preferablé: 
heir? The rules.to-apply« will bez thez rules 
which govern success.on\ ‘to:spartiblese pros 
perty, subject toy} suche! modifications sònlý 
as flow- fromthe- :charasterof:the-estate as 
impaitible’ “eslate ~ So “fhál,” as: Mayne 
observes, ab yb. 4072. the, fiction’ of |, such, 
ani. estate pein go. joint. family... property: 18, 
recognized for ascertaining, the succession: 
The!casés = will /-be-found' eollectéa in 
Chaps} “VEI, XKI-ánd KVIE Jin) Mayne'on! 
HindueHaw!-DLhen'the learned: sSuthorirefeys' 
to Gavurtdévamma!v.: RamiindoraiGars (26) 
an@Iholds ati ipi 35L that ithe: principle’ 
applicable.S tor: (coparcenar y'~ pi raperty ov is 
applicablé+to ‘impartible wamindait ! andi 
points out- thàtyint that Ucasesuthe: ‘Court 
held’ thatthe zamindars though-‘im par tible, 
was ‘still ¢oparcenary ‘property: and thatithe 
members of the undivided family acquired 
the: same rights'to.4t by: birth, as they 
would;ihave.done..to; anys; others.«pnoperty, 
subject onlysi-.tosis the.«limitation:.,of the: 
enjoyment io Por au ae mus (VESHE ahs 


esa rt F 


the re or upon' av sfailure BS ranteet gi 
male’ ‘deséeridanta, ~ ‘Widows ‘being excluded? 
from “inheriting e Prior’ to '1903‘some" Jivat’ 
lands: “were held” py ‘one Raliansing.* ‘He! 
died? in‘@ctober 1903; without’ amale” issue}? 
but“leaving’'a ‘widow.’ Shortly” after his 
death)’the:-widow adopted :'~a- Son" t “her 
hiisbaiid, who was"the’ appellant” before“the’ 

Board: THe” then Thakur;?“who wis” ‘the: 
head“ of “the Senior“ braiidh, brought” an 

action’ in ejectment upon nthe grovind, that 
thë land‘-révérted: “to! Bim? as the’ “owner 
of “the ‘original estate wunder the custom 
referfed:' to: t abdvez* and“! his “-é¢laim”? was' 
dénied bythe Wwidow~and the*-dadopted’- son.’ 
The Subordinate’ Judge held- thatthe 
custom ‘was ‘proved’ but he held that the’ 
Thakir had“ failed: to'establishthé custom! 
debarring thè widow of “a Jivaidai!: from‘ 
inhériting “his ‘estate ‘or-‘frorn:- making’an 
adoption: “to'hin.: He further“ ‘held ‘that the’ 
defendant! -was ' validly-" adopted’ batt the’ 
adéption‘-had-‘iidt “affected the- plaintiff's: 

right“to- resume 'the:'Jivaij and ‘on’ certain 
evidence:‘and in! particular somé documents: 
executed’ between"! the parties “in Se@arler 
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proceedings, .he held that the plaintiff was 
atopy ed from questioning, the title of the 
döpled'soh.:" To ‘thé reguli, he, ‘dismissed 
iS plaintifs ‘claim. Ta! appeal, the High 
Gourt agreed with’ ‘the’ Subordinate ‘Judge 
On tHe'c question ‘of, ‘the! custom ‘Of, reversión 
büt they? ` disagreed! w Wil him, on, the 
constiuet ion, of" “ithe documents ‘on „the 
quéstion ! ‘OL ésloppel, ; Vand’ held’ that, 
although, the’ défendatit was validly adopted 
ind was ‘entitled to” Bu cceed | ‘to’ other. piop- 
sity “eft by. his “ado ptive’ ‘father, “Feb as 
his” adop ion took’ ‘plage after the, reversion 
had“takén' “effect Arid’ after the Jand] lad, 
yésted “in” the” “plaintiff high” n 'occürred 
inmédiğtelý KE died, the plaintiff 
was ‘entitled a “succeed, ' Accordingly 
they reversed wie rdet ‘Of the’ Subordinate 
Judge: and” déereed ’ ‘thie plaintiff's’ ‘claim. 
lit thé’ judgment: of AH hë Privy; Council 
delivered ‘by’ Mr: ‘Aineer Ali, their Lordships 
were’ ‘inched to agree with thé Subordinaté 
Judge” as to the’ ‘intent’ and méaning o òf the 
d ocumienta, ‘But. proceeded” “to | con sider thé 
question oi the! Yr; rights Uf the | parties ‘upon a 
litgér ‘grdund’as 8 ‘to. whéthet, if the ‘adop tion 
Was’ yalid “4s ‘he eld"by’ the” ‘Bombay ' Hig gli 
Court the ‘decision Gf Lat’ ‘Court, that, ds ‘the 
estate’ had'*téveriéd ' ånd” 'yestéd; im the 
Thakur, ‘the’ ddcption: could’ not diyestit, was 
correct.’ I will'take’ the liberty’ ‘of quo ting’ 


their ef ieee i ‘obbervations Ont, this’ en 


those’ of ‘a rene bora, ‘gon; And’ a. 
aa atiy. ‘onf Hiidu Law” his’ explained’ 
that the only express text by which! the'heritable: 
rights of an adopted son are ‘contracted’ refers to 
the,case of, his sharing :the ‘heritage..with an after- 
born ‘natural faurasa) son. In. every, tother, instance. 
thie’ adópted son ‘and, the son | of. ‘the ‘body stand, 
exactly’in the same position ™ ooa Re 

"Then ‘they 1éferred: to: “Bamundass Mécker# 
jea lv. Tarvinee (27) and’ ‘after explaining ‘it it,’ 
observed’ as follows- (pp: 107-6*;7'° 4“ 

Batt was “also: pointed ‘out that there‘was no’ 
power under , the Hindu’ ‘Law; to .compel. a’ * widow” 
to. adopts Unless there 18 a, time mit, -im posed; 
in the authority which émpowérs her to adopt, Or 
shé"is: directed "tô adopt promptly, she” may ‘make’ 
the adoption: sò- long- asthe power: is not’ ‘exting-- 
uished-or; exhausved ....... The. right o£the.-widow-:to! 
make an. adoption, „is not. dependent on, her.. 
inhérifing ı as a Hindu ‘female owner „her jusband'’s., 
estate. “She'cdn * exerciss ‘the ‘power | s5 long’ as if is 
not- exhausted ‘or’: extinguished; even::though’ the 
property wasnot vested in her... .. rv 

en = I a l Sar 6164P Oks , oming 
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.Then, towards, the end of the judgmen 
their [Lordships observed (p. 108*) : 


But it was admitted that, a posthumous son 
would prevent the reversion, If the widow. hap- 
pehed»: to be’ en’ ceinte’ the’ reversion naturally 
would; remain, in suspense until the birth of the ~ 
child ito see whether if waga male or female...: 

It may, bethat if,a Hindu widow lies by for 
a “considerable time and makes no adoption and 
theiproperty comes into” the’ possession of some 
one who: would. take it in the absence of a son, 
natural or adopted and sich person were fo create 
rights in ach property , ‘within his competency 
whilst ‘ia possession in such case totally different 
considerations would arise. But here’ there is nó- 
thing of, the, kind to: modify: the itrue application of 
the Hindu Law." 

the Sub- 


It is, important to notice, that 
ordinate Judge i in that, case had held that 
the adopted , son. had failed to establish 
that his, adoption, though valid, had the 
effect, ‘of divesting the estate which had 
reverted, to, the, Thakur, and he further held 
that ‘the Plaintiff was estopped from disput- 
ing. the title,of the. widow and the adopted 
son ‘by... reason “of _the earlier documsnts. 
Their Lordships were inclined to , agree 
with-him on the latter , question, and, there- 
fore ey, ‘the adopted son could have succeeded 
on ‘thats Br ound alone, and it was not necsssary 
to. consider the question whether the adop- 
ión,’ ‘Had thé effect, of divesting the.estate. 
Ii“ ‘wis ‘argtied for, the appellant, however, 
th ‘the: ‘adopted ‘son had all the rights of 

a. posthumous ‘son, ,and that the. adoption 
divested: any, estate, which would have been 
"divested | ‘by, a posthumous son, and- the. 
cases in Raghunadha, Deo v.' Sri Brozo 
Kishoro- (Ww; Madana Mohana, v. Purusho- 
thama (28), and Bachoo. Hurkisondas v. Man- 
korebda, (29), - Were . rélied upon. On. tha 
other’, hand it'was argued that the..rignis 
of! an adopted, son, dated from his adoption 
aiid did not relate back as though he was. 
a ‘posthumous. son. It was, in reference to 
thege’’* contentions that their, Lordsnips 

måde the observations which I have set out. 
Iti is important to note that all the cases, on. 
which | ‘the ` appellant. relied ia support of 
this” part, ‘of his. case were cases in woch the 
impartible | ‘estate was held to be joint and. 
undivided, “where ` the ordinary, principles 
applies ble to ‘Succession in . the case of 
Bartible property were „held to be applic- 
able. ` ‘Ta’ Righunadha's case (1), the iwm- 


<(23) 45 TA 156; 46“Ind. Oas.'481; AIR 1918 PO 
745-4 7 ME 835;. 35 M LJ 133; 52 LW lid; 8 UW 
167; 16 A Gd 723;, (LOLS, MWN 621; 24 M L T 2314; 
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partiable property wasthere regarded as 
jointin Madana Muhana’s case (28), the 
judgment expressly states that 
family was joint, and there can be 
-no doubt that Bachoo Hurkisondas v. 
Mankorebat (29), was a case of an 
ordinary coparcener holding partible prop- 
erty. Now, if in Pratapsingh’s case (5), the 
properly was partible, there can be no 
doubt.that the adoption made by Kalian- 
sing’s widow would have been valid, as it 
was made during the lifetime of the Thakur, 
who was a coparcener or a member of 
the joint family. The estate was ancestral 
and there was no allegation that at any 
time the family had become divided. In 
my opinion, therefore, there is nothing in 
that case which isin conflict with therule 
laid down in Chandra v. Gojarabai (2), 
and itis difficult to hold that the copar- 
cenary estate had come toan end as was 
the casein Chandra v. Gojarabai (2), The 
case, moreover, was rested upon a claim 
to reversion, ) 

The next case is Amarendra Man Singh 
v. Sanatan Singh (4), which is very strongly 
relied upon in support of the contention 
that Chandra v.Gojarabai (2), must be 
taken to have been impliedly overruled. This 
also was a case of an impartible zamindari 
and it was proved that there was a custom 
in the family excluding the females from 
inheriting. The facts werethat Raja Bra- 
jendra died leaving his son Raja Bibhu- 
dendra and his widow Rani Indumati. He 
executed a deed by which he authorized 
Rani Indumati to adopt in the event of the 
son dying. The son succeeded to the im- 
‘partible zamindari held by his father but 
died unmarried at the age of 20 years and 
six months. Thereupon Rani Indumati, 
who was his mother, made an adoption to 
her own deceased husband. A suit was 
instituted by Banamalai, who was the great- 
grandson of Krishna Ohandra, the com- 
mon propositus. The zamindari was claim- 
ed onthe basis that it was separate prop- 
erty. His claim was opposed by Rani In- 
dumati and the adopted son. The Courts 
in India -held the adoption to be invalid on 
the ground that Rani Indumati could not 
exercise her power to adopt under the deed 
so as to divest the estate vested in the 
plaintiffs, as the adoption was made a few 
days after the death of the son Raja 
Bibhudendra. The judgment of the Board 


was delivered by Sir George Lowndes, and © 


the actual decision of the Board was that 
as the natural son had left no son to con- 
tinue the line nora widow to provide for 
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its continuance by an adoption the adop- 
tion by his mother was valid, although 
the zamindari was not vested in her, and 
although the son had attained the age of 
full ceremonial competence. In coming to 
that conclusion, after discussing various 
authorities as tothe limits to the exercise 
of a power to adopt possessed by a Hindu 
widow their Lordships followed Pratap- 
singh’s case (5), explained Madana Mohana's 
case (28), proved of Ramkrishna v. Sham- 
rao (30), and doubted the decision in Bhi- 
mabai v. Tayappa Murarrao (31). Again, 
for the reasons which I have already given 
in connection with Pratapsingh’s case (5), if 
this had been the case of an ordinary 
partible property held under the Mitakshara 
Law by ajoint and undivided family, 
there can be nodoubt that the adoption 
was valid. As in Pratapsingh’s case (5), here 
also succession hadto be determined on 
the principles of coparcenary property as 
the adoption was made whilst’ Banamalal 
was alive and in my opinion, therefore, 
the decision which must be confined to the 
facts of the case, does not atfect the cor- 
rectness of the decision in Chandra v. 
Gojarabai (2), where, as pointed out by 
Telang, J. atthetime of adoption, the 
joint family was extinct. Apart from the 
fact that Chandra v. Gojarabai (2), is 
not even referred to, the principle laid 
down in that case did not at all arise before 
the Board upon the facts in Amarendra’s 
case (4). Although the zamindart was 
Separate, the succession devolved on the 
Same principles as would be applicable.in 
the case of partible coparcenary property. 
Banamalai took the property subject to 
being divested by the son of a coparcener. 
natural or adopted. 


Mr. Kane says that Bhimabat v. Tayappa 
Murarrao (31),-which in its turn followed 
Chandra v. Gujarabai (2), was considered 
to be uo longer authoritative, and, therefore, 
Chandra v. Gojarabai (2), must be treated as 
being overruled. I am unable to accept this 
contention. Nor does it appear that Chandra 
v. Gojarabai (2), was expressly relied upon 
in support of the decision in Bhimabai vV. 
Tayappa Murarrag (31). It does not follow 
that because a case in which some other case 
was referred to was overruled, therefore, 
the latter must also be taken to have been 
overruled. Mr. Kane, however, argues that 
having regard to their Lordships’ opinion 


(30) 26 B 526; 4 Bom. L R 315. 
i Ka 37 B 598; 21 Ind. Cas. 107; 15 Bom. L R 
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in Amarendra’s case (4), that the true prin- 
ciple must be founded upon “the religious 
side" of Hindu doctrine and that the validity 
of adoption must be judged from the re- 
ligions and ceremonial side and that the 
power to adopt does not depend in any 
way on the vesting of property or divesting 
of it, the adoption in this case is valid. 
This contention. is opposed on behalf of 
the respondents. Now, the question is, 
whether the only test of the validity of an 
adoption is the so-called religious efficacy 
of it,or do other considerations also come 
in from the point of view of rights to prop- 
erty which would also be material in 
determining the validity of an adoption ? 
At p. 134 Mayne in his Hindu Law and 
Usage, 9th Edn. observes as follows: 

“It must not be supposed that the religious 

motive for adoption ever excluded the secular motive. 
The spiritual theory operated strongly upon the 
Shastries who invented the rule: but those who 
followed them were in all probability generally un- 
conscious of any other aim thanthat of securing an 
heir, on whom to lavish the family affection which 
is sostrong among Hindus.” 
_ In fact, as Mayne points out, the earliest 
Instances of adoption found in Hindu 
legend are adoption of daughters. Then 
Mayne refers to adoptions made in other 
communities and among other peoples, 
such as Jats, Sikhs, Muhammadans. It 
is not unknown that adoptions are made 
among Parsees, and were not unknown 
even among the Westren nations. Then, 
after referring to earlier Privy Oouncil 
decisions, and discussing the question as 
to the materiality of the motive of the 
adopting widow, whether she acted from 
religious motives or not or for supposed 
religious benefits to flow from the adoption, 
Mayne observes at p. 170 as follows : 

“It does not seem quite clear even now, whether 
their Lordships are of opinion that the motive 
which operates upon the mind of a widow in mak- 
ing an adoption can be material upon the question 
of its validity where she has obtained the neces- 
sary amount of assent; that ie, whether evidence 
would be admissible which went to show thst the 
widow was indifferent to the religious benefits 
supposed to flow from an adoption to her husband 
or even disbelieved in the efficacy of such an 
adoption ; and that her real and only object in 
making an adoption was toenhance her own im- 
portance and position andto prevent the property 
of her late husband from passing away to distant 
relation. With the greatest deference to any con- 
clusions tothe contrary which may be drawn from 
the above passages it seems to me that the Judicial 
Committee did -not mean to lay down that such 
evidence would be material or admissible. The fair 
result of all their judgments appears. to be that 
the assent of one or more sapindas is necessary, 
as asort of judicial decision that the act of adop- 


tion is a proper one.” : 
Then the learned author points out that 
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in Bombay where the widow acts on her 
own discretion, it was for sometime laid 
down that proof that she had been acting 
from sinful or corrupt motives in making 
an adoption would vitiate it (pp. 171-72) : 

“The Courts, however, were so liberal in placing the 
most favourable construction upon her acts and 
motives, that no case appears to have arisen in which 
an adoption was set aside forsuch a reason. The 
whole question was referred toa Full Bench in 1898 
when it was decided that, inasmuch as the adoption 
procured for -her husband all the religious which 
he could have desired, any discussion of her motives 
was irrelevant.” 

Then the learned author considers the 


case of an adoption made by a widow with 
the consent of the only adult sapinda of an 
undivided family and proceeds to observe 
as follows (p. 172): 


“But where the assent is fair and bona fide, it 
cannot be objected to on the ground that it did not 
arise from religious motives. I have already sug- 
gested that, even according Brahminical views, 
religious grounds were not the only ones for making 
an adoption, and that among the dissenting sects of 
Aryans, and all the non-Aryan races, religious mo- 
tives had absolutely nothing to do with the matter. 
But further, when a religious act comes to be indis- 
solubly connected with civil consequences, it follows 
that the act maybe properly performed, either with 
a view to the religious or the civil results. Not only 
so, butthat if the act isin fact performed the civil 
consequence must follow, whatever be the motive of 


the actor.” . i 
An eminent Hindu lawyer and scholar, 


Golapchandra Sarkar Sastri, in his work - 
on Hindu Law, 7th Edn., observes at p. 193 


‘as follows : 


“It is erroneous to suppose that the law of adop- 
tion owed its origin to the doctrine of spiritual benefit 


conferred by sons.” 
Then he observed at p. 194 as follows: | 
“If one carefully reads the passages of the Smritis, 
extolling the importance of sons in a spiritual point 
of view, he will find that they all relate primarily 
to the real legitimate sons, and not to the secondary 


sons.” 

The same learned author observes fp 200): 

“Most of the spiritual objects may be attained by 
a man destitute of male issue, through the instru- 
mentality of other relations, such as the brother's 
son. Batthe secular objectmay be gained only by 
means of a son real or subsidiary. A man again 
aims at that Moksha ... does not require a son und 
cannot adopt one.” 


Apart from these opinions, it is clear 
from some of the Smritis and Nibandhzs 
themselves that the practice of adoption 
originated in the secular notion of perpe- 
tuation ofrace and supplying the want of 
a natural son. It is true that there are some 
passages in Manu which are inconsistent 
with this view, but careful study of the 
text shows the author's own opinion to be 
in favour of the former view. That also 
seems to be the opinion of Badhayana and 
Vasishtha and Apastamba; (see Sarcar's 
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serves t pi £T és follows: OUt elI avery 
ny There cannòt'be any dotibt' left on'thd w Myd fla 
Yeader; after, ‘perusing ithe;above passages, “that; the 
‘doctrine. of spiritual; benefit, insteadi ofthe foñda- 
ition of, the institution of ‘subsidiar y isons, was on-the 
contrary | invoked.for the, Very: purpose; of | suppress: 
ang it by. decla ring, these sons tobe- useless ito {their 
temporal fathers in a spiritual. point of views)’ slud a 


oe ins. and.other: Hindu :disseriters donot 
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nd it, seems, therefore,. thut, the; usage Of 
Bdoptign did not’ owe ils. origin. yto the reli. 
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PrivyhCouncil in Roght inadha'l Depew, SF 


Brogo Kishd¥o., (4)! are pertinent’. on, this, 
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the Privy Council that the ad: ption? wis: 
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( 3} wi i } ae 

perfdrifance or. a ‘religi ous duty, 
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inn itheielatter nease othey facts!< were’ ‘that ` 


a.fzemindar nholding can , impartible'' estate < 
in» Madras died leaving: a: brother and-his“ 
widow.: Pherwidownadopfed a ‘son to hèr 
husband s-tinder ‘hist authority.: On - the ` 
zemiñdarendeath»the estate vestedin the” 
. bmother.iidDIheiPrivyii Council: held’ that‘the'. 
adoption owas: Naliduand that by. the adop- 
tion @ new coparcenér was. introduced ‘in 
the senior linéi Fhe adopted:son divested . 
the brothes/and~.duccééded to the estate ds. 
the! propertyi was! impartibles!/ Therefore the 
rulegabove statediwhich; as iMr. Kane said, - 
is expressed lingrverysuwide: -térms,: must 
beiconfined: stovsthe facts tof: | the: case. ‘Jn 
R cape” “FF te 


rue al rege ig hever stable. 


t3 tzale 


ine rong offsite fai ae os. 
ig? Partiblé.“an adoption ;made, by a widow 


of 2, coparcenen; wouldi, affect. the shares 
oftithe other coparceners: ‘But -I venture to 
a that?<thede “observations” of.their Lord- 
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Ri 3 ata fe iv} 
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their , 
the Pats Yar the, judgment; where it: 
learly, sad, that there must , be some 
0, the: exercise of ‘the "power of a ‘widow. 
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eof, the” power of a 
dopt, a, “800, to’ her 
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ling y ‘the Privy. ‘Council. 
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PE Moye Dèbia' Ram * Kishore 
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to have been in force when the adoption 
under it took place, the adoption was good. 
Then they observed that they were of 
opinion that at the time when Ohundra- 
bullee Debia professed to exercise it, the 
power was. incapable of execution. Then 
their Lordships gave three illustrations to 
illustrate how, when the power of adop- 
tion was exercised, the power was at an 
end, and finally held that the power of 
adoption given to Chandrabullee was at 
an end, the adoption was invalid and the 
suit failed. Then comes the oft-quoted 
passage in the judgment (pp. 311-12*): 

“Tf Bhowanee Kishore had died unmarried, his 
mother, Chundrabullee Debia, would have been 
his heir, and the question of adoption would have 
stood -on quite different grounds. By exercising 
the power of adoption, she would have divested 
no estate but her own, and this would have 
brought the case within the ordinary rule: but 
no case has been produced, no decision has been 
cited from the textbooks, and no principle has 
been stated to show that by the mere gift of a 
power of adoption to a widow, the estate of the 
heir of a deceased son vested in possession, can be 
defeated and divested.” 


- After the death of Bhoobun Moyee, Ram 
Kishore got possession of the property. 
Now, if his adoption was good, he was 
undoubtedly the next heir. But the same 
matter was before the Court in a sub- 
sequent suit, and the Bengal High Court 
upheld the title of Ram Kishore, consider- 
ing that the Board in the previous case 
had only affirmed the prior right of in- 
heritance of Bhoobun Moyee, and had not 
held the adoption to be invalid. The case 
again came before the Board, Pudma 
Commari Devi y. Court of Ward (20) and 
the decision of the High Court on that 
point was reversed. It was contended that 
all that was decided by the Judicial 
Committee in Bhoobun Moyee's case (19) 
was that the son adopted by the mother 
could not recover the estate from the 
widow of the son, but the Board said 
(p. 2457): 

“The substitution of a new heir for the widow 
was no doubt the question to be decided, and 
such substitution might have been disallowed, 
the adoption being held valid for all other pur- 
poses, which is the view which the lower Courts 
have taken of the judgment, but their Lordships 
do not think that this was intended, They consider 
the decision to be that, upon the vesting of the 
estate in the widow of Bhowani (i. e. the son), the 
power of adoption was at an end, and incapable 
of execution. And if the question had come before 


them without any previous decision upon it, they 
would have been of that opinion.” 


These two cases were relied upon by 
the Privy Council in Thayammal v. 
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Venkhtarama (21) in which their 
Lordships held that an adoption with 
the permission of sapindas by a Hindu 
widow to her husband, after her hus- 
band's estate had vested in his son's widow, 
was invalid on the ground that the 
survival of the son’s widow and the vesting 
of the estate in her put an end to the right 
of the first widow to adopt With regard to 
the passage from Pudma Coomari's case (20) 
which is cited above. their Lordships observ- 
ed as follows p. 70*): “Nothing can be 
clearer or more explicit than the language 
used by the Committee in that case” 

In Krishnarav Trimbak Hasabnis v. 
Shankarrav Vinayak Hasabnis (35) the same 
question arose in a different form. There, 
a Hindu died leaving a widow and a sop, 
and the son died childless leaving his 
widow, who then died. Upon her death, her 
mother-in-law succeeded as heir and there- 
after adopted the plaintiff to her deceased 
husband. The latter filed a suit to recover 
certain property on the strength of his 
adoption, The High Court, following the 
Privy Council cases, held that the adoption 
was invalid. This case was followed in 
turn by a Full Bench of this Court in 
Ramkrishna v. Shamrav (30) where it was 
held that, where a Hindu dies, leaving a 
widow and a son, and that son himself dies 
leaving a natural born or adoptéd son or 
leaving no son but his own widow to con- 
tinue the line by means of adoption, the 
power of the former widow is extinguished 
and can never afterwards be revived. 
The judgment of the Court was delivered 
by Chandavarkar, J. and the learned Judge 
has critically examined Bhoobun Moyee's 
case (19). With regard to this case, the 
learned Judge observed as follows (p. 529f): 

“One point is indeed beyond all dispute, viz., 
that in their Lordships’ opinion a widow's power 


to adopt is limited. In Bhoobun Moyee's case (19) 
ie judgment starts with that proposition as the 
aw $t 


Then he referred to Thayammal’s case 
(21) and rejected the argument that the 
power of a widow may only be suspended 
so long as the estate is vested in others, 
but directly it comes to her from those 
a it is revived, in these words (pp-529- 
Oy): 

“The language of the judgment in Bhoobun Moyee's 
case (19), however, is so explicit that it is 
impossible to construe it otherwise than as meaning 
that there is a limit to the period within which 
a widow can exercise her power of adoption and 
that once that limit is reached the power ‘is at 


an end’. That language is repeated and empha- 
(35) 17 B 164. 
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sized by their Lordships in their judgments in 
en Coomari's case (20) and in Thayammal’s case 

y i 

Then the learned Judge followed Hasabnis's 
case (35) and finally he observed as follows 
(p 532*); 

“In the view we take of the law as laid down by 
the Privy Council—viz., that a widow's power of 
adoption comes toan end and can never be revived 
after the inheritance has vested in-some heir of 
her son other than the widow herself—it is im- 
material whether the estate which she takes when 
the inheritance comes to her after that vesting is 
absolute or limited ” 


This case has been approved by their 
‘Lordships of the Privy Council in Madana 
Mohana v. Purushothama (28) and in 
Amarendra’s case (4). I have already 
referred to their Lordships’ observations on 
this question in Pratapsingh’s case (5). In 
Amarendra’s ease (4), Sir George Lowndes’ 
Observations on this point are at p. 2497, 
which I have already referred to. These 
eases establish the principle that there are 
limits to the power of a widow to adopt, 
and once the power is at an end by the 
vesting in an heir of the scn whether 
natural or adopted other than the adopting 
-widow, it does not revive on the death of 
such an heir, even when the estate has 
come back to the adopting widow and 
even when by adoption she would be 
merely divesting her estate, because the 
power having come to an end is for ever 
incapable of. execution and isnot merely 
suspended during the period the estate is 
vested in the heir. In Adivi Suryaprakasa 
Rao v. Nidamarty Gangaraju (36) the Madras 
High Court has held that the power ofa 
widow of a pre-deceased coparcener to 


adopt is al an end once the estate has’ 


vested jn the widow of the last coparcener. 
The question, therefore, is, what are those 
limits? Mr. Kane says that the only 
limits to a widow’s power to adopt are those 
laid down in the Full Bench case, to which 
I have referred, and he relies upon a 
passage in Pratapsingh's case (5) where it 
is observed that the circumstances under 
which the power would be at an end are 
indicatedin Bhocbun Moyee's case (19) and 
in Thayammal’s case (21). Iam unable to 
agree, and I see no reason or principle why 
the Courts, in giving effect to the rights 
of parties before it, cannot hold in any 
particular instance that the power was at 
an end. In Amarendra's case (4) the princi- 
ple that equitable consideration can termi- 


SH 33 M 228; 4 Ind. Cas. 386; 7 ML T 236; 


(1910) M W WN 251. 
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nate a widow's power 16 clearly recognized, 
and so also in Pratapsingh’ case (0). On 
this point Mr. Mayne observes at p. 153 as 
follows: 

“Tt is truethat there is no limit of time within 
which a power of adoption must be exercised. 
Nor is there any rule of law by which the right 
of a widow to make successive adoptions is limited, 
so long as sucha limitation is not to be found in 
the terms of the authority itself. The basis of the 
rule is to be sought not in the ancient texts, which 
contain notraces of such a restriction, but in those 
considerations of expediency by which our Oourts 
have been guided so as to avoid frequent distur- 
bances of vested titles.” 

The object of adoption is to perpetuate 
the line and to have an heir who would 
succeed to the property. It is true that it 
is held in Amarendra’s case (4) that 
spiritual efficacy is a primary considera 
tion, but the importance of other consi- 
derations is not overlooked and other con- 
siderations also have weighed with the 
Courts, which have to administer not only 
law but equity, and cannot be ignored. 
If the grandmother in Ramakrishna v., 
Shamrao (30) could not adopt, it is difficult 
to see cn what principle the widow of a 
more distant collateral, who was a member 
of the family, could adopt so as to disturb 
the rights, which under the Hindu Lawa 
widow asthe heir of her husband has ac- 
quired. As Mayne observes, there is very 
little to be found in the texts bearing upon 
the question as to how far the unlimited 
power, now recognized to be inherent in 
the widow of amember of a joint family 
to adopt, is limited by considerations of 
the effect of such power on the property 
involved oron the rights thereto either by 
survivorship or by inheritance, and the 
law on the subject is the growth of judicial 
decisions of the Courts. If there is no 
property, there would be no litigation as 
to the validity or invalidity of an adoption 
made bya widow. A poor man has also 
a soul to save but one does not hear of an 
adoption made by him or his widow. As 
I put itto Mr. Kane in the course of argu- 
ment, a paupers widow, herself a pauper, 
may make an adoption to her husband, if 
she finds somebody willing to give a boy 
in adoption to her so as to protect her hus- 
band’s soul from put, and no one would 
be the wiser for such an adoption. The 
trouble arises when a question is raised 
as tothe rights of other persons to property 


‘which, by right of adoption, ought to go 


to the adopted son, and commonsense and 
equity demand that some limit must be 
put upon this unfettered and wide power 
of a widow to adopt, so as to avoid confu- 
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the hands of a sole surviving coparcener, 
he holds it as a separate householder. He 
is competent to dispose of the whole prop- 
erty by an alienation or sale, of course, 
subject to the rights of maintenance of any 
of the widows alive in the family, and on 
his death the property would pass as se- 
parate property by inheritance to his heir 
as beneficial owner of it: Nagalutchmee 
Ummal v. Gopoo Nadaraja Chetty (43). In 
this connection, I would refer to the re- 
marks of the Privy Council in Bhoobun 
Moyee's case (19', at p. 310 (of 10 MTA): 

“In this case, Bhowanee Kishore had lived to 
an age which enabled him to perform—and it is 
to be presumed that he had perform=-all the re- 
ligions services which a son could perform for 
a father. He had succeeded to the ancestral prop- 
erty as heir; he had full power of disposition 
over it; he might have alienated it: he might 
have adopted a son to succeed to it if he had no 
male issue of his body. He could have defeated 
every intention which his father entertained with 
respect to the property.” 

If the heir is his widow, then under the 
principles to which I have referred, she 
would take a widow's estate, and on her 
death succession would go to the next heir 
of the last full owner. If, on the other 
hand, she isa female who has not entered 
into the family by marriage but passes out 
of the family by marriage into another 
family, she takes the property absolutely 
and becomes a,fresh stock of descent her- 
self. Unfortunately these principles have 
not always been kept in mind. Great re- 
liance is placed upon the principle deduced 
by the Board in Amarendra's case (4), from 
the decision in Pratapsing’s case (5), which 
I have set forth above. But all that is 
said there is that the vesting of property in 
another person cannot be in itself the test 
of the continuance or extinction of the 
power of adoption. In my humble opinion, 
this observation must be taken to be made 
with reference tothe actual facts of the 
ease. In the first place Yadao v. Namdeo (6) 
was a case where the adoption was made 
during the lifetime of a coparcener by the 
widow of another coparcener. In Pratap- 
singh's case (5), the position was exactly 
the same. Both the cases were cases of a 
joint family. In the one, property went by 
survivorship: in the other, by reversion. In 
Amarendra's case (4), there was no custom 
pleaded similar to that in Pratapsingh's case 
(5), to contend that in the event of a mem- 
ber of the junior family to whom lands were 
given for maintenance dying childless, the 
property would revert to the senior branch 
of the family. Butit is clear from Ama- 
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rendra’s case (4), that the claim of Banamalai 
in that case was put, and was understood 
by the Board, upon the ground that he 
was the nearest reversioner. The Board 
in summarizing the pleadings observed on 
this point as follows (p. 245*) i 

“The parties are agreed that if the custom is 
established and the adoption inoperative, Bana- 
malai was entitled to the estate as the nesrest re- 
yersioner. 


Then the judgment starts with the fol- 


‘lowing sentence (p. 244*) 


“Tbe issue involved is as to the right of succes- 
sion (using the word in its widest significance) to the 
Dompara Raj Se he ‘i 

The case before their Lordships was a 
case of a separate zemindari estate, where, 
in the absence of a custom similar to that 
set up in Pratapsingh’s case (5) succession 
would g> as if it was coparcenary property, 
having regard to its nature, in favour of 
the last surviving coparcener, that is by in- 
heritance. Now, it is a well recognized 
rule,as Mayne points out, that in Hindu 
Law there is no such thing as succes- 
sion properly so-called. It is either sur- 
vivorship or inheritance, or reversion where 
there is a custom in support of it. There- 
fore, in the passage set out above the first 
two cases were cases of survivorship and 
reversion, and then their Lordships said 
that the same rule would apply if property 
was taken by inheritance. This latter 
opinion, which certainly could not be de- 
duced from Yadao v. Namdeo (6) or Pra- 
tapsings case (5) laid down a proper prin- 
ciple upon the facts before the Board, and 
must be confined, in my opinion, to the 
actual facts of the case; and I do not think 
it was intended by the Board to lay down 
broadly that in all cases, and at all times, 
when the property has passed by inheri- 
tance, the widow's power to adopt could 
be exercised to the detriment of the heir 
a3 such, or that the adoption would be 
valid. The zemindari before them was 
the separate property of Bibhudendra, 
but the principles of succession in the 
broad sense applicable to the case of a 
coparcenary would apply; and though in 
one sense the heir takes by inheritance, 
it is clear that he does so as a coparcener 
or as a member of the family. In such cases 
of zemindari estate, where the property 
was separate, as I have pointed out, even 
nearer heirs are excluded, and only the 
eldest in the senior line takes the estate: 
and all principles of inheritance do not 
apply as ifthe property was the separate 
property of a separated Hindu, where the 
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property is partible. In my opinion, there- 
fore, the observations should be limited 
to the facts of the case, if one is not 
to exclude altogether the rule of Hindu Law 
that succession can never be in abeyance, 
and when it opens, the nearest heir takes 
the property and becomes a fresh stock 
of descent except, of course, in the case 
of a widow of the last surviving copar- 
cener who, by reason of the fact that her 
husband was the last owner, succeeds him 
as an heir. In such cases, therefore, in 
my opinion, it is difficult to see why it 
eannot be said that the limits are reached, 
the power is at an end, and the adop- 
tion is invalid. As I have pointed out, 
from the illustration which I have given, 
A dies leaving a son and a widow, and the 
son dies leaving his own widow, and the 
latter dies without making any adoption, 
it is clear on the authorities that the 
mother succeeding to the son cannot make 
a valid adoption: Anjirabai v. Pandurang 
Balkrishna (44) and if the principle of 
spiritual efficacy is the sole test of the 
validity of an adoption, then it is difficult 
to see why in such a case the mother 
cannot make a valid adoption. Similarly, 
and on the same principles, it seems to 
me that in this case the limits were reach- 
ed when Shiva died leaving his own widow, 
who remarried without making an adop- 
tion. She was then dead for all practical 
purposes from the point of view of spiritual 
efficacy to the joint family; and if Shiva's 
mother could not have adopted to her own 
husband, it is difficult to see why a widow 
of a more ‘distant coparcener should be 
permitted to make an adoption. It is 
obvious that if this is not the correct view 
to take, complex questions as to rights of 
property would arise and would be in- 
volved. 

It is argued by Mr. Kane that the only 
limit laid down by the Privy Council as 
to the termination of widow's power to 
adopt are those laid down in Ramkrishna 
v. Shamrao (30) and that case has been 
approved by the Privy Council in Amar- 
endra's case (4) and as part of the same 
contention he says that a coparcenary or 
joint family is not extinct as long as there 
is a widow a deceased coparcener alive 
who can by adoption revive the family, 
and he relies in this respect upon Pratap- 
singh'’s case (5). It will be convenient to 
deal first with the argument that as long 
as widows are alive, the joint family 
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continues and is not extinct, and I cannot 
do better than refer to Mayne to point 
out the distinction between a joint family 
and a coparcenary. At p. 344 Mayne says 
as follows : 

“Tt is evident that there can be no limit to the 
number of persons of whom 8-Hindu joint family 
consists, or to the remoteness of their descent from 
the common ancestor, and consequeutly to the dis- 
tance of their’ relationship from each other. But 
the Hindu coparcenary, properly so called, con- 
stitutes a much narrower body. When we speak 
of a Hindu joint family as constituting acoparcenary, 
we refer not to the entire number of persons who can 
trace from a common ancestor, and amongst whom no 
partition has ever taken place; we include only 
those persons who, by virtue of relationship, have 
the right to enjoy and hold the joint property, to 
restrain the acts of each other in respect of it, to 
burthen it with their debts, and at their pleasure 
to enforce its partition. Outside this body there is 
a fringe of persons who possess inferior right such 
as that of maintenance, or who may, under 
certain contingencies, hope to enter into ths eo- 
parcenary.” 

Then, at pp. 344-45, he observes : 

“There is no such thing as succession, properly 
so called, in an undivided Hindu family. The whole 
body of such a family, consisting of males and’ 
females, constitutes a sort of corporation, some of 
the members of which are coparceners, that is, 
persons who on partition would be entitled to 
demand a share, while others are only entitled to 
maintenance.” 


Therefore, a coparcenary is a body which 
is clearly distinct from the general body 
of the undivided family, and it is not 
every male who may have descended from 
a common ancester, who is still alive, can 
be said to be acoparcener. Suppose the 
property to have all descended from one 
ancestor, who is still alive, with five genera- 
tions of descendants. It by no means 
follows that on a partition every one of 
these five generations will be entitled to 
a share. The answer to the question as 
to who are coparceners is that they alone 
are coparceners who have taken an inter- 
est in the property by birth: Moro 
Vishvanath v. Ganesh Vithal (45). What 
Telang, J. pointed out in Chandra vy, 
Gojarabai (2) was that coparcenary was 
extinct and the only member of the larger 
corporation were two widows, who, of course, 
cannot be called coparceners. Mr. Kane 
relies upon a passage in West and Buhler, 
which is referred to by the Privy Council 
in Pratapsingh’s case (5). It is true that 
in that passage West and Buhler observed 
that the Hindu lawyers do not regard the 
male line to be extinct or a Hindu to have 
died without male issue until the death of 
the widow renders the continuation of the 
line by the adoption impossible. In the 
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already set forth above. The same view 
was taken in Thayammal’s case (21). In 
Thayammal's case (21) it was argued that 
the adoption itself might be perfectly good 
though it was ineffectual against the person 
in possession, This view was rejected by 
the Board who treated the adoption as 
invalid for every purpose. It seems to me 
to be clear upon these authorities, that the 
distinction made by my brother Broomfield, 
J.is not warranted either upon any principle 
of Hindu Law or upon any judicial decision. 
I would, therefore, most respectfully dissent 
from that view. 

The next case is Dhondt Duyanoo Sinde 
v. Rama Bala Sinde (10). There, a joint 
Hindu family consisted of an uncle and a 
nephew. The nephew had a sister. The 
uncle died first and was followed by the 
nephew. Upon that, it is clear that the 
estate would vest in the nephew's sister. 
The uncle’s widow gifted away a portion of 
the estate to the defendant and then adopted 
the plaintuf. ‘The plaintiff brought a suit 
to recover possession of the property which 
had been gifted away by his adopting 
mother before his adoption. The trial 
Court dismissed the suit on the ground that 
the adoption was not valid. Tne plaintiff 
appealed to the High Court. It was held 
by this Court that the adoption was a valid 
adoption, but it could not divest the 
estate vested in the nephew’s sister. On 
behalf of the respondents Mr. Kane, who 
has argued this case before us, argued as 


follows (p. 96*): ` 
“We do not admit that the widow could make a 


valid adoption in this case, but even if she could, it- 


ig enough for us to contend that the adoption 
cannot have the effect of divesting the estate which 
vested after the husband’s death in his joint nephew 
by survivorship, and after the latter's death in the 
latter's. sister by inheritance and succession, before 
the adoption took place.” 

Sen, J., who delivered the judgment, heid 
that the adoption was valid but ıt could not 
divest the estate which had vested in the 
nephew's sister. In referring to the respon- 
dents’ argument, Sen, J. made another 
distinction which, I venture to think res- 
pectfully, has no support ,from any decided 
case. This is what the learned Judge ob- 
served (p. 99*): 


“This, it is contended, is not a case of property 
devolving by survivorship, as the plaint property 
on Nivritti's death, went by rules of succession to 
his sister Banu; and the argument is that on the 
date of adoption the property in question having 
already been inherited by Banu, and the adopted 
son, being a more distant heir to Nivritti than 
Banu, viz, an uncle's son, could not claim the said 
property.” 
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All that Mr. Kane argued in that case 
was that he did not admit the adoption 
was valid, but, even if it was valid, upon 
the authority of Chandra v. Gojarabai (2), 
it could not divest the estate. lt'is not 
clear whether the decision that the adopted 
son could not divest the estate vested in 
the nephew's sister was based upon Chan- 
dra v. Gojarabai (2) though the case is re- 
ferred to and noticed in the judgment. 
With all respect to the learned Judge, 
I am unable to agree that the adoption in 
that case was valid if Chandra v. Gojarabai 
(2) was good law, or that the adoption be-- 
ing valid it could not divest the estate 
vested in the nephew’s sister on the ground 
that the adopted son was a more dis- 
tant heir to the nephew than his own 
sister, and I think respectfully that the 
decision that the adoption was valid is 
wrong. The next case to notice came 
before the same Judges. Itis the case in 
Umabai Bhagwant Rajaram v. Nani Maha- 
dev Jakhadi (11). There the facts were, 
one Rajaram.had a son Bhagwant and a 
daughter Nani. Bhagwant died during the- 
lifetime of his father leaving a widow 
Umabai. Thereafter, the father Rajaram 
died, leaving him surviving his widow. 
Krishnabai and, of course, Nani and- 
Umabai, the widow of the pre-deceased 
son. 

This happened in 1915. The praperty 
clearly under the Hindu Law vested in- 
Krishnabai as the heir of Rajaram, who 
was the last full owner. She died in 1923.. 
In 1927 Umabai adopted a son Murlidhar. | 
After the adoption Nani sued for a declara- 
tion that she was the legal heir of Rajaram - 
and that the adoption of Murlidhar was 
illegal, and for possession of the property.. 
Itis clear thaton the death of Krishnabai 
succession opened, and Nani became the 
owner as the nearest heir to Rajaram from 
whom succession had to be traced. Nani 
succeeded in the trial Court. Umabai and 
the adopted son appealed to this Court. 
It was held that the adoption was valid, 
and that the adopted son was entitled to 
the estate in preference to Nani. Now, 
logically, if the adoption is valid, then the 
judgment is right; but 1 respectfully dis- - 
sent from the view taken that the adoption 
was valid, for the reasons which I have 
already given. 

In my opinion, the confusion see.us to 
be due to ignoring the principles to be 
gathered from the decided cases. These 
are very clearly set forth in Mulla’s Hindu 
Law; and having regard to the importance 


1937 


of the subject, .[ make no apology for sum- 
marizing them here. In s. 471 at p.530, 
the learned author deals with the subject 
“Termination of widow's.power to adopt”. 
He first deals with the case of a separated 
Hindu dying.- He then- refers to Bhoobun 
Moyee's case (19), Pudma Coomari's case (20) 
and Ramkrishna v. Shamrao (30). In sub- 
s. (3) he observes.as follows: 

“The power to adopt, once it comes to-an end, 
becomes extinguished ‘for ever, and it does. not 
revive even when, on the death of the son’s nearer 


heirs, the estate "reverts to the widow and becomes 
vested in her.” 


In s. 472. the learned author lays down 
an additional rule where the husband was 
not divided at.the time of his death. In 
that section he first considers the case 
where the husband was a member of a 
joint family at the time of his death, and 
he observes that where the widow had a 
son, natural-born or adopted, and he died 
leaving a wife, child. or other heir nearer 
than the widow, then the widow's power 
was at an end. Then the learned author 
considers the case -where the family ceases 
to be joint, that is where the joint family 
property has passed by succession from 
the sole surviving coparcener to his heirs 
such as his widow, in which connection he 
refers to the case—which he calls the lead- 


.ing case—of Chandra v. Gojarabai (2). 


Then he quotes the statement of the J udi- 
cial Committee in Bhimabai’s case (3), which 
I have already set forth, and deduces the 
principle that the adoption, in such a case 
would be invalid. In part 6 of the same 
chapter the learned author deals with the 


*gubject “Divesting of estate on adoption 


by widow’. Broomfield, J., in his judg- 
ment has apparently given an extract from 
the preliminary note made by the learned 
author, but, with respect, he has not noticed 
the observation of the learned author that 
the subject-matter of s. 502, which occurs 
in this part of the book, is connected with 
that_of s..471, namely, “Termination of 
widow's power adopt,” as to which the 
learned author says: “The two sections 
relate to the same subject in diferent 
forms.” In. s. 501, the learned author 


` gays: - 


“A valid avon: by a kadav if ker Judina 
was divided at the time of his death, may’ divest 
an estate of inheritance. It may, if her ‘husband 
wasa member of a joint family governed by the 
Mirakahari Law, divest rights acquired by survivor- 
ship’... i 

Then he says: “The question what 
estate of inheritance is divested by adop- 
tion is ‘dealt with in ss. 9502 and 503" 
Section 902 deals inter alia with the case 
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where the husband was divided at the time 
of his death. In that- case, a valid adop- 
tion by a widow divests the following 
estates, and vests them in the adopted son. 
There are three cases given by the learned 
author, and they are as follows: 

“(4) The estate of her husband which vested in her 
on his death as his heir . ;(4i) The estate of her 
son which vested in her on the ‘death of the son leaving 
her (his mother) as his nearest heir .. (iii) the 
estate of her husband which vested in a co-widow 
jointly.with her, whether the co-widow was a consent- 
ing party to the adoption or not ... .. But where a 
Hindu dies leaving two widows, A and B and a son by 
A an adoption by A after the son's death cannot divest 

B of the estate which became vested in B on the death 
of her son” 

The general principle is laid down in 
these, words: 

“In other words, it may be said, omitting for the 
present the exceptional case of co-widows, that adop- 
tion by a widow cannot divest any estate of inherit- 
ance, unless the estate is atthe time of adoption 
vested in the adopting widow: fa) either as her 
husband's heir, (b) or as the heir of her son, dying 
without leaving any wife, children, or other heir 
nearer than herself (his mother),” 

‘Sub-section (2) in these words: 

“Ifthe estate is vested in a person other than the 
adopting widow or if it is vested in the adopt- 
ing widow not as the immediate heir of her son, but 
as his heir after the death of a nearer heir of the son 

. the adoption will not have the effect of divest- 
ing -the estate.” 


The questions raised in this case are not 
free from difficulty, but upon the whole 
I have reached the conclusion that the 
adoption in this case is invalid. Mr. Kane, 
who. has argued this-case with great abi- 
lity, stated that before the referring Bench 
he contended tha:, having regard to the 
recent Privy Council decisions, the adop- 
tion was valid and that was the only con- 
tention which he had advanced. Mr. Kane 
ia supported by the observations of Divatia, 
Jes at p.5 of the referring judgment. It is 
in these words 

“Mr, Kane invokes the principle in his favour and 
contends that the adoptedson takes the property as 
a natural-bornson in the joint family andhis being 
a nearer or remoter heir of the last coparcener is ir- 
relevant,” 

_ The learned. Judges, however, referred 
question Nos. 2 and 3, having regard to the 
recent Bombay decisions, which I have dis- 
cussed above. The principles then which 
I gather from the decisions discussed above 
are a8 follows: (1) Where the family is 
joint and undivided, a widow ofa copar- 
adoption to her 
deceaséd. husband without the consent. of 
the surviving coparceners, unless she was 
prohibited either expressly or impliedly by 
her husband from making an adoption and 
unless her power is at an end. (2) A widow 
of a separated. Hindu can always make a 
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valid adoption to her husband unless pro- 
hibited expressly or impliedly by her hus- 
band and unless her power to adopt is 
at an end. (3) Where the coparcenary is 
extinct and the estate of the last surviv- 
ing coparcener has passed by inheritance 
to his heir, the power of a widow of a 
predeceased coparcener to adopt a son to 
her husband is at an end and she cannot 
` make a valid adoption to her deceased hus- 
band. (4) There are limits to the exercise 
of the power of a widow to adopt ason to 
her husband, and when those limits 
are reached the power is at an end and 
can never be revived. (5) Succession can 
never be in abeyance except in the case of 
a widow in a joint family who is en ceinte 
at the time of the death of the last copar- 
cener. The nearest heir succeeds as 
beneficial owner and becomes a fresh stock 
of descent, except in the case of those 
widows who take a widows estate 
only. (6) Chandra v. Gojarabai (2) is not 
impliedly overruled by the recent Privy 
Council decisions and is still good law. 
(7) If the adoption is valid, itis valid for 
all purposes, and the adopted son has all 
the rights of a posthumous son. I would, 
therefore, answer the first question in the 
affirmative. The adoption in this case, 
therefore, is invalid. In this view, the 
other questions do not suivive and need 
not be answered. 

N. Reference answered. 
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CoLDSTREAM AND ABDUL Rasuip, JJ. 

SHIV CHARAN DAS—Dgrpnvant 
~~APPELLANT 

VETSUS 
HARI RAM—PLAINTIFP AND oTHERS— 


DEFENDANTS— RESPONDENTS 

Hindu Law—Joint family business—Manager in- 
curring debts for ordinary purposes of the business 
— Other co-parceners, if personatty liable—One mem- 
ber giving power-of-cttorney to manager to sell his 
share to neet firm's liabilities—Whether amounts 
to acknowledgment of personal liability. 
The manager of a joint family business has an 
implied authority to contract debts for the ordinary 
purposes of the family business. Where such debts 
have been incurred, the other co-parceners, whether 
they be adults or minors, are liable to the extent 
only of their interest ın the joint family property. 
They are not liable personally unless, in the case 
of adult co-parceners, the contract sued upon, though 
purporting to have been entered into by the mana- 
ger alone, is in realy one to which they are actual 
contracting parties, or one to which they can be 
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treated as being contracting parties by reason of 
their conduct or one which they have subsequently 
ratified ; and in the case of minor co-parceners, 
unless the contract hag been ratified by them on 
attaining majority. Bishen Singh v. Kidar Nath (2), 
followed. ia 

Where one of the members allows the manager 
to sell the property to which he is entitled as a 
member of the joint Hindu family for the Pur ath 
of meeting the liabilities of the Joint family firm 
he cannot be said to have thereby acknowledged 
personal liability for the debts of the firm, but to 
have merely authorised the manager to sell his 
share which he had obtained as a member of the 
joint Hindu family. 

F. C. A. from the decree of the Subordi- 
nate Judge, First Class, Gujrat, dated 
March 30, 1932. i 

Messrs. M. C. Mahajan and D. R. Sawh- 
ney, for the Appellant. 

Messrs. Badri Das, R. B., and J. G. Sethi, 
for the Respondents. 

Abdul Rashid, J.—The facts, bearing 
on the question of law involved in this 
appeal, may be shortly stated. On August 
4, 1927, Kam Piyara Mal, son of Dhanpat 
Rai, manager of the joint Hindu family 
firm known as Lala Jawahar Mal-Dhanpat 
Rai of Miani executed a mortgage deed 
with respect to certain house property in 
favour of Hari Ram for a sum of 
Rs. 11,894-12-6. The mortgage debt was 


to carry interest at the rate of ten annas, 


per cent. per mensem. On the basis of this 
mortgage deed, Hari Ram sued the firm 
Jawahar Mal-Dhanpat Rai through Ram 
Piyara Mal, its manager, as well as Ram 
Ralaya, Har Parshad and Shiv Charan Das, 
sons of Dhanpat Rai for recovery of 
Rs. 11,145-1-6 cn April 24,1928. The suit 
was contested by Ram Piyara Mal and his 
three brothers, all of whom pleaded that 
the joint family was no longer in existence 
and that none of them, except the execut- 
ant of the mortgage deed, was bound by 
it. On these pleadings the trial Court 
framed six issues, two of which were in 
the following terms: 

“1. Did defendants Ram Ralaya, Har Parshad, 
Shiv Charan and their descendants separate from 


the joint family before the execution of the mort- 
gage? If so, at what date, and with what effect? 
* ¥ * * * * * * * + 


6. Are Shiv Charan, Ram Ralaya and Har 
PAIBNAG css scsccevevevscsesce scssrsecseveresvelia@Die personally 
on the mortgage?” 


Afier a consideration of the entire evi- 
dence, the trial Court held that the defen- 
dants had failed to establish that they had 
separated fiom the joint family before the 
execution of tke deed. It also held that it 
was unnecessary to decide issue No. 6 
dealing with the personal liability of the 
defendants, as the plaintiff, if he succeed- 
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.od, had first.to proceed against the pro- 
perty. mortgaged. On these findings, a 
preliminary decree for Rs 11,145-1-6 was 
passed against all the defendants. 

This preliminary decree was followed by 
a final decree on March 26, 1930. 

In accordance with the terms of the final 
decree the mortgaged property was put to 
auction, and the sale was c-nfirmed on 
July 13, 1931. After exhausting the mort- 
- gaged property, Rs. 9,974-7-0 still remained 
due to the decree-holder. The decree-holder, 
therefore, presented an application on July 
30, 1931, under O. XXXIV, r. 6 of the Civil 
Procedure Code, praying that a decree for 
recovery of Rs. 9,974-70 may be passed 
against the other property and the persons 
of defendants Nos. 1 to 4, namely, Ram 
Piayara, Ram Ralaya, Har Parshad and Shiv 
Charan Das. ‘The trial Court held that 
Ram Ralaya was not personally liable. 
The other three defendants were held per- 
sonally liable and a personal decree for the 
ow of Rs. 9,974-7-0 was passed against 
them. 


Ram Piayara and Har Parshad defendants 
have not appealed against the personal 
decree, and the. present appeal has been 
preferred only by Shiv Oharan Das. It 
was contended by the learned Counsel for 
the appellant that in a joint Hindu family 
firm, no partner is liable on a contract 
made by the manager, except to the extent 
_of his share in the co-parcenary property, 

unless he is himself a contracting party 
or has ratified the contract entered into by 
the manager It was urged that in order 
to make Shiv Charan Das personally liable, 
it must be established by the plaintiff that 
either Shiv Charan Das was a party to the 
deed of mortgage or that he subsequently 
ratified it, or that he can be treated as 
being a contracting party by reason of 
his conduct. Reference was made in this 
connection tv para. 240 of Mulla’s Hindu 
Law, 7th edition, which may be reproduced 
in extenso : 

“The manager of a joint fmaily business has an 
implied authority to borrow money, if such bor- 
rowing is necessary for a legitimate and proper 
purpose of the family business and to contract 
debts for that purpose. Whore such debts 
have been incurred, the other co-parceners 
whether they be adults or minors, are liable but 
to the extent only of their interest in the joint 
family property. They are not liable “personally 
unless, in the case of adult co-parceners, the con- 
tract sued upon, though purporting to have been 
entered into by the manager alone, is in reality 
one to which they are actual contracting parties, 
or one to which they can be treated as being 
contracting parties by reason -of their conduct, or 
one which they have subsequently ratified ;” 
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It was strenuously urged on behalf of the 
appellant that in the case of an ordinary 
contractual partnership. it is not only the 
Share of each partner in the partnership 
property which is liable for the payment 
of the partnership debts, but that the 
separate property of each partner is also 
liable. In the case of debts contracted by 
a: manager of a joint Hindu family firm, 
in pursuance of his implied authority in the 
ordinary course of the family business, 
there is a distinction between the liability 
of a manager and the liability of his co- 
parceners. The manager is liable personal- 
ly, but as regards the other co-parceners, 
they are liable only to the extent of their 
interest in the family property, unless they 
are actual contracting parties or have rati- 
fied the contract of the manager. 

In Murari Lal v. Ghudhumal (1), it was 
held that the law is different in the case 
of a partnership arising out of contract 
anda partnership arising out of law. In 
a Hindu joint family partnership, if debts 
are contracted by the manager of the part- 
nership, other members are liable only to 
the extent of their share in the joint pro- 
perty, but not personally. 

{t was laid down by a Division Bench 
of this Court in Bishen Singh v. Kidar 
Nath (2), that 

“the manager of a joint family business has an 

implied authority to contract debts for the ordinary 
purposes of the family business. Where such debts 
have been incurred ,the other co-parceners, whether 
they be adults or minors, are liable to the extent 
only of their interest in the joint family property. 
They are not liable personally unless, in the case 
of adult co-parceners, the contract sued upon, though 
purporting to have been entered into by the mana- 
ger alone, is in reality one to which they are actual 
contracting parties, or one to which they cen be 
treated as being contracting parties by reason of 
their conduct or one which they have subsequently 
ratified; and in the case of minor co-parceners, 
unless the contract has been ratified by them on 
attaining majority.” 
The same view of the law has been taken 
in another Division Bench ruling of this 
Gourt in Mutsadi Lal v. Sukhir Chand (3), 
Civil Appeal No. 1957 of 1932, decided on 
May 17,1935. ‘Toe rulings alluded to above. 
fully approve of the view propounded in 
para. 240 of Mulla’s Hindu Law. 

Reliance was placed on behalf of the 
respondent on a Division Bench ruling of 
this Court in Punjab National Bank, Ltd., 
Lahore v. Jagdish Sahai (4) Oivil Appeal 

(1) AIR 1933 Lah 1018 <1); 147 Ind. Cas. 590 (D); 
34 P L R 967; 6 R L 407. ' 

(2) 2 Lab. 159; 62 Ind Cas. 800. 

(3} 161 Tad. Cas. 91; A I R 1935 Lah. 735; 8R L 
669; 17. Lah. 311; 38 P L R654, 

(4) 163 Ind. Cas, 1l4; A I R 1936 Lah, 390; 8 R 
L 1011; 38 P L R 733, 
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No, 1232 of 1934, dated June 19, 1935. It 
was urged that in the case of a joint Hindu 
family trading concern, all the members of 
the joint family were liable on a contract 
entered into by the manager for the pur- 
poses of carrying on the family business. 
It is, however, clear from a perusal of 
the judgment in Punjab National Bank, 
Ltd., Lahore v. Jagdish Sahai (4), Civil 
Appeal No. 1232 of 1934, dated June 
19, 1934 that the facts of that case 
were completely different from the facts 
of the present case. In that case the 
adult co-parceners, who were sought to be 
made liable on the contract entered into 
by the manager, had themselves been oper- 
ating on the account with the Punjab 
National Bank to satisfy which the mort- 
gage deed in favour of the Bank was exe- 
cuted. The adult co-parceners, had, there- 
fore, come into personal contract with the 
plaintiff Bank and had by their conduct 


ratified the contract entered into by the’ 


manager. Numerous authorities were cited 
by the respective Counsel of the parties, 
but after carefully considering all the rul- 
ings relied upon, we are of the opinion that 
the law has been correctly Jaid down in 
Bishen Singh v. Kidar Nath (2). The appel- 
lant can, therefore, be held personally 
liable only if the mortgage deed is one to 
which he jis an actual contracting party, 
or one to which he can be treated as being 
a contracting party by reason of his con- 
duct, or one which he has subsequently 
ratified. 

The deed of mortgage has not been sign- 
ed‘by Shiv Charan Das. The learned Coun- 
sel for the respondent contended that the 
power-of-attorney, dated: February 3, 1928, 
executed by Shiv Charan Das appellant in 
favour of Ram Piyara Mal shows that he 
was an active member of the joint Hindu 


family firm upto February 3,:1928, and that- 


this amounts to his ratification of the con- 
tract which forms the subject-matter of the 
present appeal. The appellant was admit- 
tedly a member of the joint Hindu family 
firm. Jawahar Mal-Dhanpat Rai, and so far 
as his liability for the debts of the firm 
is concerned, it is conceded that he is 
liable to the extent of his share in the 
joint family property. This power of-attor- 
ney, in my opinion, merely shows that Shiv 
Charan Das allowed Ram Piyara Mal to 
sell the property to which Shiv Charan Das 
was entitled as a member of the joint 
Hindu family for the purpose of meeting 
the liabilities of the joint family firm. By 
doing so he did not-acknowledge personal- 
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ly liability for the debts of the firm but 
merely authorised his brother to sell his 
share io the landed property at Miani 
which he had obtained as a member of the 
joint Hindu family. In fact in the last 
sentence of this power-of-attorney, Shiv 
Charan Das expressly stated that Ram 
Piyara Mal would have no authority to con- 
tract debts in his name. The learned 
Couneel also drew our attention to a num- 
ber of sale deeds executed by Ram Piyara 
Mal as a manager of the joint Hindu family, 
wherein he had stated that he was execut- 
ing these sale deeds on his own behalf 
and on behalf of his brothers. The recital 
in the sale deeds by Ram Piyara Mal cannot 
possibly be regarded as ratification by Shiv 
Charan Das, of the contract which forms 
the subject-matter of the present litigation. 
Moreover, these sale deeds merely alienate 
Shiv Charan Das’s share in the joint family 
property for the purpose of meeting the 
debts of the joint Hindu family firm, and 
it isnot denied that Shiv Charan Das is 
liable to the extent of his share in the joint 
family property. In my opinion it has not 
been established that Shiv Charan Das ever 
ratified, either impliedly or expressly, the 
mortgage which has given rise to the present 
sult. 

For the reasons given above, I would 
accept this appeal, set aside the personal 
decree, dated March 30, 1932, against Shiv 
Charan Das appellant and declare that the 


appellant is liable only to the extent of . 


his share in the joint family property and 
is not personally liable in respect of the 
mortgage deed dated August 4, 1927. 

The entire costs of the appellant will be 
payable by Hari Ram respondent, in respect 
of the proceedings initiated by Hari Ram's 
application dated July 30, 1931. 

Coldstream, J.—I agree. 

N. Appeal accepted. 


1e 


RANGOON HIGH COURT 
Criminal Miscellaneous Application No. T 
of 1937 
February 25, 1937 
MACKNEY, J. 

MAUNG THAN SHWE—APpLIcantT 
versus 
DEPUTY COMMISSION ER, 
HANTHA WADDY — Opposits Parry, 


Criminal trial—Transfer—Accused, clerk to Bench 
of Magistrates~Investigation by District Magis- 
trate who held offence prima facie made out— 
Application for transfer—Held, case should be 
transferred to Magistrate not immediately subord¢- 
mate to District Magistrate. : 
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The accused was a clerk tothe Bench of Hono- 
rary Magistrates, The District Magistrate after 
conducting an investigation into the manner in 
which the accused had been performing his work 
came tothe conclusion that he committed defalca- 
tions of money paid in as fines by persons convicted 
before the Honorary Magistrates, In his report 
to the Police to prosecute the accused, the Dist- 
rict Magistrate stated that there was sufficient 
ground for believing that he was guilty of an 
offence under s. 409, Penal Code. The accused 
applied “or transfer to a Magistrate outside the 
District: 

Held, that though an apprehension that he would 
not receive an impartial trial might actually be 
„groundless, but it was not unlikely thata fear 
might arise in the accused's mind and that for the 
ends of justice the case should be transferred to 
Magistrate who was not under the immediate con- 
trol of the District Magistrate. 


Mr. A. H. Paul, for the Applicant. 

Mr. Tun Byu (The Assistant Government 
Advocate), for the Orown. 

Order.—This is an application for trans- 
fer of acase pending against the applicant 
before the Headquarters Magistrate of 
Hanthawaddy to some Magistrate not under 
the control of the District Magistrate of 
Hanthawaddy. The applicant is a clerk to 
the Bench of Honorary Magistrates of 
Syriam, Mr. A. K. Potter of the Indian 
Civil Service, Deputy Commissioner and 
District Magistrate of Hanthawaddy, after 
conducting an investigation into the man- 
ner in which the applicant had been per- 
forming his work came to the conclusion 
that he committed defaleations of money 
paid in as fines by persons convicted be- 
fore the Honorary Magistrates. The Deputy 
Commissioner accordingly moved the Police 
.to prosecute the applicant. In his report 
to the Police the Deputy Commissioner 
stated : 

“Subsequent enquiry has shown strong prima 
facie ground for believing that in a number of 
cases fine money paid to accused Maung Than Shwe 
was either not credited to Government at all by 
- Maung Than Shwe or credited in part only or cre- 
‘dited only after a lapse of considerable interval. 
As there is sufficient ground for believing that 
Maung Than Shwe has been guilty of an offence 
under s. 409, Indian Penal OUode, I ask you to 


Be so good as to take necessary action according to 
aw.” = s 


The applicant objects to this expression 
of opinion by the Deputy Commissioner 
because he thinks that the Headquarters 
Magistrate being subordinate to the De- 
puty Commissioner would be prejudiced 
against the applicant on account of the 


fact that his superior officer has .expressed: 


his opinion of the case so strongly and, 
therefore, the applicant fears that he will 
not have afair and impartial trial. I am 
unable to see thatthe words used by Mr. 
Potter make any real difference. ` The mere 
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fact that he has launched such prosecu- 
tion shows that in his opinion there is 
sufficient ground for doing so, that is to say, 
sufficient ground for believing that Maung 
Than Shwe is guilty. But it is after all 
merely the opinion of the Deputy Commis- 
sioner formed after a departmental enquiry 
and no Magistrate in his senses would 
imagine that the. Deputy Commissioner 
would expect him to follow that opinion 
after atrial in Court when the witnesses 
have been put on oath and subjected to 
examination and cross-examination by 
trained lawyers. It does not appear to 
me. to be reasonable to suppose that a 
Magistrate would be in any way influenced 
by the reasons given. However in matters 
of this. kind it is not inconceivable that 
a subordinate, prosecuted at the instance 
of the-head of the district might feel a 
little nervousness on his trial taking place 
before a Magistrate who is in immediate 
subordination to the head of the district. 
No doubt an apprehension that he would 
not receive an impartial trial might actual- 
ly “be groundless, but it is not unlikely 
that a. fear might arise in the accused's 
mind: 

It does not appear to me that in cases 
such as this any inconvenience is caused 
by ordering that they be tried by a Magis- 
trate- of the district whois not under the 
immediate control of the Deputy Commis- 
sioner. In every district there are such 
Magistrates who exercise Magisterial powers 
in- addition- to their powers as Judges of 
the Civil Courts: The learned Assistant 
Government Advocate does not wish to 
oppose the proposal that this case should 
be- tried by the Sub Divisional Judge of 
Hanthawaddy, who is also a Magistrate. 
It appears to me that this would meet 


the requirements of the case. I do not 


think .that the applicant can reasonably 
expect that the case should be transferred 
out of the Hanthawaddy District entirely. 
It seems to me that it would be entirely 
unreasonable for the applicant to imagine 
that the mere fact that tne prosecution had 
been ordered by the District Magistrate 
would unduly infiuence the mind even of 
a Magistrate who was not in immediate 
official subordination to the District Magis- 
trate except in so far as he was a Magis- 
trate within the district. I, therefore, direct 
that the case against Maung Than Shwe 
under s. 409, Indian Penal Code, being 
Criminal Regular Trial No. 5 of 1937 now 
before the Headquarters Magistrate of 
Hanthawaddy, be transferred to the Oourt 
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RADHA LAL v. FATEH MOHAMMAD 


(LAL) 170 10C 


of the Additional Magistrate, Hanthawaddy, this decision the plaintiff preferred an 
who also presides over ihe Sub-Divisional appeal in'`the Court of the learned Senior 


Civil Courts of Hanthawaddy and Syriam. 
2 ONS Order accordingly. 


ee 


LAHORE HIGH COURT . 
First Civil Appeal No. 100 of 1936 
July 15, 1936 
ABDUL RASHID, J. 
_ RADHA LAL—DECREE- HOLDER — 
DEFENDANT—-A PPELLANT 
VETSUS 
FATEH MOHAMMAD— PLAINTIFF AND 
OTHBRS—J UDGMENT- DEBTORS—-DEFENDa NTS— 
RESPONDENTS. 

Appeal—Unclassed suit arising out of small cause 
suit—Whether makes it small cause sutt—Civil 
Procedure Code (Act V of 1908), O. ALI, r, 23, 
O, XLII, r. 1 (ui—Competency of oppeal—Tests— 
Remand under O. XLI, r. 23—Appealability of— 
Remand for re-decitsion on consideration of docu- 
ments—Held, Court had no power to remand, 

In the case of an unclassed suit the mere fact 
. that it arises out of a suit which was of a small 
cause nature does not make it a small cause suit, 

For the purposes of the competency of an appeal 
the Court has to see what the lower Court purport- 
ed to do and actually did and not what the lower 
Court should have done. Where the Judge has re- 
manded the case under O. XLI, r. 23, Civil Procedure 
Code, the order is appealable. Gopal Das v. Ishar 
Das (1), followed. 

here a suit is dismissed after considering the 
evidence but in appeal it was held that a material 
document was not taken into consideration and 
the case was remanded under O. XLI, r. 23, Civil 
Procedure Code, for re-decision: 

Held, that it was open to the party who relied 
on this document to prove it in the trial Court. 
As this was not done by or on behalf of the plaintiff, 
he was not entitled to afresh trial. The case was 
not decided on a preliminary point by the trial 
Court and the appellate Oourt had no power 
to remand the case for a fresh decision under 
O. XLI, r. 23, Civil Procedure Code. 


F. O. A. from an order of the Senior Sub- 
Judge, Karnal, dated March 18, 1936. 

Mr. Qabul Chand, for the Appellant. 

Mr. Mohsin Shah, tor the Respondents. 


Judgment.—This appeal arises out of 
an action brought by Fateh Muhammad 
against Radha Lal, Imam Ali and Nawab 
for a declaration to the effect that two 
cows and one calf in the custody of Imam 
Ali, defendant No, 2, were the property of 
the plaintiff and were not liable to attach- 
ment and sale in the execution of the 
decree of Radha Lal against [mam Ali 
and Nawab. The trial Court dismissed 
the plaintiff's suit on. merits after consider- 
ing the entire oral and documentary evi- 
dence produced by the parties. Against 


Subordinate Judge. The learned Judge 
was of the opinion that a material docu- 
ment dated January 10, 1931, which had 
been placed on the record by Imam Ali, 
had not been taken into consideration by 
the trial Court in coming to this decision. 
The learned Senior Subordinate Judge 
accepted’ the plaintiff's appeal and setting 
aside the decree of the trial Court remanded 
the caseunder O. XLI, r. 23, Civil Pro- 
cedure Code, for re-decision. Against this 
order of remand Radha Lal, defendant No. B 
has preferred an appeal to this Court. 


-. The learned Counsel for the respondents 


took two preliminary objections : first, that 
the order of the learned Senior Subordinate 
Judge was not appealable, and secondly, 
that as the appellant had urged in this 
Court that the learned Senior Sub-Judge 
was wrong in remanding the case under 
O. XLI, r. 23, Civil Procedure Code, no 
appeal lay against the order of the Senior 
Subordinate Judge under O. XLIU, r. ‘1 
(uw), Civil Procedure Code. In my opinion 
these preliminary objections are not well 
founded. The present suit is an unclassed 
suit and the mere fact that it arises out of 
a guit which was of a small cause nature 
does not make the present suit a small 
cause suit. The first preliminary objection 
has, therefore, no force. As far as the 
second preliminary objection is concerned, 
it has been held by this Court (vide Gopal 
Das v. Ishar Das (l) that for the purposes 
of the competency of an appeal, the Gourt 
has to see what the lower Court purported’ 
to do and actually did and not what the 
lower Court should have done. As the 
learned Senior Subordinate Judge remanded 
the case under O. XLI, r. 23, Civil Pro- 
cedure Code, his order is appealable under 
O. XLII, r. 1 (u), Civil Procedure Code. ` 
On the merits the order of the learned 
Senior Subordinate Judge is unsustainable. 
The document dated January 10, 1931, has 
neither been proved nor exhibited. It was 
open to the party who relied on this docu- 
ment to prove it in the trial Court. As 
this was not done by or on behalf of the 
plaintiff, he is not entitled to a fresh trial. 
The case was not decided on a preliminary 
point by the trial Court andthe learned 
Senior Subordinate Judge had no power 
to remand the case for a fresh decision 
under O. XLI, r. 23, Civil Procedure Code, 
For the reasons given above I accept this 


(1) AIR 1932 Lah. 376; 137 Ind. Cas, 258; 33 P L 
R 496; Ind. Rul. (1932) Lah. 315. 
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appeal, set aside the order of the learned 
Senior Subordinate Judge, dated March 18, 
1936, and send the case to him with direc- 
tions that he shall decide the appeal pre- 
ferred tohim onthe merits in accordance 
with law. The court-fee levied ou the 
memorandum of appeal in this Court shall 
be refunded and the other costs will abide 
the result. The parties have been directed 
to appear in the Court of the Senior Sub- 
ordinate Judge on August 17, 1936. 
N. Appeal accepted. 





PRIVY COUNCIL 
Appeal from West African Court of Appeal 
June 8, 1937 
Lorp RusseLL or Krntowen, Lord 
RooHs anp Siz LANOELOT SANDERSON. 
OMANHENE KWAMIN BASSAYIN 
Stnok Destootep ann CHIEF 
KWEKU AOHAH Susstrrourep 
—APPELLANT 
versus 
OMANHENE BENDENTU l— 
RESPONDENT 
, Estoppel-- Bar to suit—Agreement to refer matter 
tn dispute to arbitration—Agreement drawn in Eng- 
lish —One of the parties not knowing English, afix- 
ing his mark thereto—Document not properly explain- 
ed—Onus—Whether bound by agreement—Suit on 
same cause of action, whether barred—Res judicata— 
Deed -Validity. 

Where a document written in English, is affixed by 
a person not knowing English, the onus to prove that 
the document was properly explained and interpreted 
to such person so as to make him understand its true 
nature, is on the party relying on the document. 

Held, that where such a document in English is 
as agreement to refer the point in dispute between 
the parties, to an arbitration and is signed by a 
party not knowing English and to whom the document 
was not properly explained, he is not bound by the 
agreement, and such an agreement cannot bar his 
subsequent suit on the same cause of action. 


Sir W. Brandford Griffith, for the Ap- 
pellant. l 

Messrs. R. M. Montgomery, K. C. and T. 

. Ramsey, for the Respondent. 

Lord Russell of Killowen.—This appeal 
arises in a litigation between the Stool of 
Aowin as plaintiff and the Stool of Upper 
Wassaw as defendant, the main question in 
the litigation being what is the boundary 
between Aowin and Upper Wassaw. Aowin 
says that the boundary throughout is the 
River Tano. Upper Wassaw, on the other 
hand, says that northward from the point 
where the River Anwia flows into the River 
Tano the boundary is the River Anwia up 
lo its source, and thereafter northward 
from that point along a bush track up to 
the River Huro and then along the Huro 
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for a short distance of half a mile or a 
mile. There is also in the action a sub- 
sidiary claim to damages for trespass by 
the defendant, or people claiming under 
the defendant, upon certain land which is 
Situated within the boundary of Aowin, if 
the River Tanois the true boundary. 

The trial Judge, Mr. Justice Gardiner 
Smith, has held upon the oral evidence ade 
duced before him, that Aowin's claim is 
right ; that is to say, that throughout, the 
boundary between these two territories is 
the River Tano, and he made a declaration 
to that effect. He also, upon the claim for 
trespass, awarded damages to the amount 
of £100, His decision was affirmed una- 
nimously by the Court of Appeal, and it 
is from that decision that Upper Wassaw 
now appeals to His Majesty in Council. 

The whole case, as their Lordships view 
it, tumed upon two questions of fact. The 
first question of fact arose in this way :~ 
In the year 1925 the Omanhene of Aowin 
had affixed his mark to a document which 
purported to be an agreement to refer to 
arbitration the dispute between Aowin and 
Upper Wassaw as to their boundaries ; and, 
in pursuance of that agreement, an award 
had been made which declared that the 
River Anwia, from its source to its junc- 
tion with the Tano, was the boundary 
between those points; but expressly left 
undecided the further course of the boundary 
beyond those limits. That award was, there- 
fore, obviously incomplete, and was open 
to objection upon that ground. It was, 
however, relied upon in the present action 
by Upper Wassaw as being a bar to the 
present suit, upon the footing of res 
judicata. The plaintiff, Aowin, on the 
other hand, alleged that the document in 
question was not binding on Aowin, be- 
cause it (i.e. the agreement for reference, 
which purported to confer jurisdiction upon 
the arbitrator) was in the English language 
and had not been properly explained and 
interpreted to the Omanhene of Aowin when 
he affixed his mark to it; in other words, 
that it had not been explained and inter- 
preted to himso as to make him under- 
stand its true import. Thereis no doubt 
that, as the document was in the English 
language and the Omanhene knew no Eng- 
lish, the onus lay upon Upper Wassaw 
to establish that the document had in fact 
been properly explained and interpreted so 
as to make the Omanhene of Aowin under- 
stand its real import. That is a pure 
question of fact on which the trial Judge 
found in favour of Aowin, and his finding 
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was affirmed on appeal. There are those 


-two concurrent findings of fact, and, al- 


though tkeir Lordships, if they were éon- 


` vinced that those findings of fact were 


de 


‘erroneous, would have power to reverse 


them, and although there is evidence in the 
case upon which the trial Judge might 
conceivably have come to a different con- 
clusion, nevertheless their Lordships do not 
in the present case feel in any way dis- 


‘posed to reverse, or indeed feel justified 


in reversing, those concurrent findings of 
fact. The award, accordingly, is no bar to 
the present action and the question of the 


true boundary is entirely a question of | 


fact to be determined upon the evidence 
adduced at the trial of this action; and that 
is the second question of fact found by the 
trial Judge, whose finding in that respect 
also was affirmed on appeal. 


_ Their Lordships have-had the advantage 
of a very full and skilful argument by 
Counsel for the appellant ; the-evidence 
was closely and carefully examined and 
analysed by him, and certain objections 
were. taken to the admission or rejection of 
evidence, and to the weight attached by 
the trial Judge and by the members of 
the Court of Appeal to some of the evidence 
which had been adduced. Their Lordships 
having considered the evidence, are not 
prepared to hold that any evidence was 
wrongly admitted or wrongly excluded; and 
in any event they are unable in the pres- 
sent case to find that any undue weight 
was attached to evidence, or that there was 
any evidence admitted or excluded which, 
by its admission or exclusion could have 
in any way materially altered the trial 


Judge's findings of fact as to the true 


boundary. The trial Judge rightly stated 
at the very commencement of his judgment 
that the plaintif could only succeed on 
proof of his title. He heard the witnesses, 
he observed their demeanour in giving 
evidence, and he formed his conclusion as 
to the direction iu which the balance of the 
evidence, and the weight of the evidence as 
a whole told ; and he held that the plaintiff's 
title had been proved to his satisfaction. 
Here, again, the Court of Appeal affirmed 
his finding ; so here again there are two con- 
current findings of fact from which their 
Lordships, from theirown appreciation of 
the evidence, see no reason to differ. 


In the result, their Lordships are of the 
opinion that this appeal should fail and 


they. will humbly advise His Majesty ac- 
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cordingly., The appellant will pay the costs 
of the appeal. 

D. oe Appeal dismissed. 

Solicitors for the Appellant:—Messra. A. L. 
Bryden & Co. 

Solicitors forthe Respondent:—Messrs. 
Ashurst, Morris, Crisp & Co. 





LAHORE HIGH COURT 
Second Civil Appeal No. 589 of 1935 - 
December 4, 1935 
J AI LAL, J. 

KUNDAN LAL-MUNSHI RAM— 
APPELLANTS 
VETSUS 
RUGH NANDAN LAL—RESPONDENT 

Contract—Consideration—Agreement to pay debt 
due from a third person—Whether good considera- 
tion—Acknowledgment by defendant of money due 
by his father—Suit on basis of acknowledgment— 
Personal decree, if can be passed, - 

An agreement to pay a debt due from a third 
person is good consideration in law. 

Money was due to the appellant from the father 
of the respondent and after the death of his father 
he signed an acknowledgment in respect of the 
money in the books of the appellant. On the basis of 
this acknowledgment, the appellant instituted a suit 
against the respondent and it was decreed against 
the estate of the respondent's father : 

Heid, that even if it be assumed that the respon- 
dent and his father were not members of a joint 
Hindu family, the respondent signed the balance 
presumably to save the estate of his father from 
sale in execution of any decrees that may have 
been passed against such estate. Legally, there- 
fore, there was consideration for the balance in 
suit and for assumption of personal liability by the 
respondent and hence a personal decree could be 
passed against him. 


Mr. Shamair Chand, for the Appellants. 

i Mr. Shambu Lal Puri, for the Respon- 
ent. 

Judgment.—The appellant instituted a 
suit for reeovery of money from the res- 
pondent. It has been decreed against the 
estate of defendant's father. . It appears 
that money was due tothe appellant from 
the father of the respondent and after the 
death of his father he signed an acknow- 
ledgment in respect of the money in the 
books of the appellant. The suit was on 
the basis of this acknowledgment. 

The learned District Judge has held that 
under the circumstances the acknowledg- 
ment must be deemed to be withcut con- 
sideration so far as the personal liability of 
the respondent is concerned, butit is well 
recognized that an agreement to pay a 
debt due from a third person is good con- 
sideration in law. Moreover,in this case 
even if it be assumed that the respondent 
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and his father were not members of a 
joint Hindu family, the respondent signed 
the balance presumably to save the estate 
of his father from sale in execution of any 
decrees that may have been passed against 
such estate. Legally; therefore, there was 
consideration for the balance in suit and 
for assumption of personal liability by the 
respondent. The point in my opinion is 
so clear that it need not be developed 
further. The respondent had prayed for 
' instalments and in view of the dismissal 
of the. plaintiffs suit as against him per- 
sonally no order for instalments was passed. 
I accept this appeal and grant the plaint- 
iff-appellant a decree for the amount 
decreed by the trial Judge with costs 
throughout personally against-the respon- 
dent. The execution of this decree, how- 
ever, will not take place if the respondent 
continues to pay Rs. 15 per month in satis- 
faction thereof commencing with January 
1, 1936. If he makes default in payment of 
any instalment, the decree shall become im- 
mediately executable. 


N.e? Appeal allowed. 


ao ae en tT 


PRIVY COUNCIL 
Appeal from the Supreme Court 
of the Straits Settlements (Settlement of 
Singapore). l 
- May 31, 1937 
Lorp MAUGHAM, SIR L-ANOELOT SANDERSON 
i AND SIR SrpNEeY ROWLATT 
ESTATE anp TRUST AGENOIES (1927) 
LTD.— APPELLANTS 
ee Versus 
Tun SINGAPORE IMPROVEMENT 
TRUST — RESPONDENTS 


Oertiorari—Writ of, when can be issued—Improve- 
ment Trust—House unfit for human habitation, when 
to be constdered—House as a whole must be unfit— 
Room with adequate windows, but no through current 
of air, whether unfit for habitation—Powers of Im- 
provement Trust held’ are limited by Improvement 
Ordinance (Singapore), 1927, s. 57. 

A proceeding is none the less a judicial proceeding 
subject to prohibition or certiorari because it is 
subject to confirmation orapproval by some other 
authority. An application for prohibition is never 
too late ae long as there is something left for it to 
operateupon. Rex v. Electricity Commissioner (3) 
and In re London Scottish Permanent Building 
Society (4), relied on. 

Among the matters which generally render a house 
unfit for human habitation, is a structure which is 
unsafe, a verminous condition of the materials, a 
pestiferous atmosphere, a state of things dangerous 
to health, or such a rotten or decayed condition of 
the building that rebuilding willbe cheaper than 
extensive repair. ~ tes 

When. a house is stated to be unfit: for human habi- 
tation it is the whole house that is being so describ- 
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ed. Itcannot be suggested that a room with ade 
quate windows must’ be ill-ventiláted unless it has 
also a.through current of air. Nor can, it be suggest- 
ed that a house with some rooms which are poorly 
lighted must be unfit for human ` habitation. Hall v. 
PC Corporation (2), relied on. [p. 429, col. 


Held, that the powers of the Improvement Trust 
are strictly limited by the terms ofa 57, Singapore 
Improvement Ordinance, 1927. Within those powers 
they can determine questions gravely affecting the 
property and rights of the inhabitants, but if they 
step in any degree beyond the limits imposed, any 
person: aggrieved is at liberty to invoke the assist- 
ance of the law. 


Messrs. F. M. Montgomery, K. C., R. Sto 
Ei and H. D. Mumdrell, for the Apel 
ants. : 

Sir Gerald Hurst, K.C. and Mr. H. A. Hill 
for the Respondents. i 
: Lord Maugham.—This is an appeal 
from an order of the Court of Appeal of the 
Straits Settlements (Settlement of Singapore), 
dated August 1, 1935. By the- judgments 
of the majority of the-Court (Thomas, O.J. 
Federated Malay States, and Terrell, J i 
Burton, Acting Chief Justice, dissenting) 
the appeal of the respondents from the 
judgment of Sir Walter Clarence Hug- 
gard, C. F., dated April 2, 1935, was allow- 
ed with costs and the order made by him 
was reversed. Inthe result a writ of pro- 
hibition which had been directed to 
issue by the trial Judge was set aside. 

The appellants, the Estate and Trust 
Agencies (1927) Limited are the owners of 
a house known as Municipal No. 543, 
North Bridge Road, Singapore. The respon- 
dents; the Singapore} Improvement Trust; 
are a corporate body constituted by the 
Singapore Improvement Ordinance, 1997 
and entrusted (by s. 4) with the duty 
of carrying out the provisions of that 
Ordinance. 

The proceedings were commenced by 
the appellants by summons in the Sup- 
reme Court of the Straits Settlements 
(Settlement of Singapore) asking for the 
issue ofa writ of prohibition directed to 
the respondents. to prohibit them from 
further proceedings in respect of a 


‘declaration; made by the respondents on 


December 11, 1933, that a large block of 
97 houses including the appellants’ said 
house were insanitary within the mean- 
ing of 8: 57 of the said Orainance- 


The Singapore Improvement Ordinance 
1927, is divided into parts, Part V (ss. 57 
to “63 inclusive) deals with Insanitary 
Buildings and’ Part VI (ss. 64 to 102) deals 
with Improvements Schemes. The following 
sections are very material :— 

- “$72 Whenever it appears to the Board that 


426 ESTATE & TRUST AGENCIES LTD. V. SINGAPORE IMPROVEMENT TRUST (P. CO.) 


within its administrative area any building which 
is used or isintended or is likely tobe used asa 
dwelling place isof such a construction or is in 
such a condition as to be unfit for human 
habitation, the Board may by resolution declare 
such building tobe insanitary." 

By s. 58 (2) (as amended by the Amend- 
ment Act, XUI of 1930) it is provided that 
when adeclaration under s. 57 has been 
made the owner ofa building in respect 
of which a declaration has been made 
may within one month deliver to the Chair- 
man an objection in writing to such de- 
claration, and by s. 58(5) the objector shall 
be furnished witha statement in writing 
“of the grounds on which the Board made 


the declaraiion.”: 

“59 —(1) After consideration of all objections the 
Board may revoke any declaration made under 
s. 57 or may submit it to the Governor in 
Council. : 

(2) Every declaration 
section to the Governor 
companied by— 

(a) the reports, statements or matters upon which 
the Board acted; 

b) such: objections ae have been made to the 
declaration; ; 

(c) any evidence which the objector may have pro- 
duced before the Board; _ í 

(d) a schedule showing the way in which the 
Board has dealt with each such objection 

(3) If no objection has been made to the declara- 
tion orifany objection made has been withdrawn 
the Governor in Council shall approve the declara- 
tion. 

(4) If any objection has been made and not 
withdrawn, the Governor in Council shall inform the 
objector and the Board of a time and place at which 
they may be heard. 

(5) At such hearing the Board may appear by one 
of its officers or by an advocate and solicitor of 
the Supreme Court and tne objector may appear as 
provided in s. 58 (4). 

(6) Each party may at the discretion of the 
Governor in Council addace further evidence, 

_ (7) After hearing the parties, or such of them 
as may appear, the Governor in Council may 
make an Order approving or revoking the declara- 


mo, 


submitted under this 
in Qounsil shall be ac- 


Section 60 (as amended):— 

“§0.—(1) Every order made by the Governor in 
Gouncil under sub-ss. (3) or (7) of s. 59 shall be 
notified. The Board shall thereupon cause a 
memorandum to be presented to the Registrar 
of Deeds containing a complete list of all the lands 
affected by such order, and the Registrar shall 
note in theregister against all such lands the fact 
that such order has been made. 

(2) Upon such note being made in the register 
all leases and all rights of occupancy under any 
tenancy inrespect ofthe building to which the 
order relates shall forthwith determine without 
compensation from the Board or from any other 
person. 

61.—(1) At any time after the registration of an 
order declaring that a building is insanitary, the 
the Board may require the owner or reputed owner 
thereof by notice in writing to demolish the same 
within a period to be stated inthe notice; provided 
that the Board shall make such arrangements 
as it considers necessary for the rehousing of any 
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persons thereby dishoused and shall pay such 
persons such compensation for disturbance and 
transport as in its absolute discretion it thinks 
reasonable.” 


It should be observed that there is no 
provision for compensationas regards the 
demolition. 

On December 11, 1933, the respondents 
caused to beserved upon the appellants 
notice of a resolution passed by the 
respondents on November 22, 1933, under 
s. 57 of the Singapore Improvement Ordin- 
ance, 1927, whereby the respondents had 
declared the said house (among other 
houses) to be insanitary and by the said 
notice it was stated that any objection to 
the said declaration should be delivered 
to the chairman of the respondents within 
one week from the service of the said 
notice. 

The said house is a dwelling house and 
is one of a block of 94 such houses situate 
in an area bounded by Victoria Street, Bugis 
Street, Rochore Road and North Bridge Road 
within the jurisdiction of the respondents 
and as stated above is known as Municipal 
No. 543 North Bridge Road. The said 
resolution applied toall of the said 94 
houses. 

It may be mentioned that in the year 

1928 the respondents had formulated a 
scheme under Part VI of the said Ordin- 
ance for the improvement of that area of 
Singapore which comprises the said 94 
houses. This scheme, however, was deem- 
ed tobe rejected after objections by 
certain owners of property affected had 
been heard by the Governor in Council. 
One of the main objects of that scheme 
was to secure the demolition of the houses 
in the said block of 94 houses including the 
appellants’ house. 
- On December 27, 1933, the appellants 
by their solicitors, duly objected in writing 
tothe declaration and requested to be 
supplied by the respondents with a state- 
ment in writing of the grounds upon 
which the respondents had made the said 
declaration, 

On January 3, 1934, the respondents by 
their secretary, acknowledged the appellants’ 
objection and furnished the appellants 
with a copy of the report of Dr. Dawson, the 
Acting Municipal Health Officer, on the 
house stating the grounds upon which the 
house was declared to be insanitary. 


The report was in these terms : 
z O Condition of No. 543 North Bridge 
oad. ; 
This isa two storeyed brick and tile building, 
ee to back with Nos, 59 and 60 Malabar 
treet, i 
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It is 13 feet in width and 135 feet in depth. 

It has two airwells adjoining a centre party wall of 
dimensions 12 feet by 8 feet. There is also an 
open area of dimensions 14} feet by 10 feet. 

At the rear of-the building a brick latrine, kitchen 
and bathroom are situated, a corrugated iron 
bathroom is situated near the airwellon the first 
floor. 

The ceiling of the first floor front is 10 feet 
in height. above which there is an attic under the 
roof. i ' 

The light is good only in that portion of the 
building which faces North Bridge Road. 

Ventilation is bad, there’ being no through current 
of air and no possibility of obtaining it. 

Drainage is through the house by means of a loose 
plank covered drain. 

Refuse and nightsoil have to. be carried through 
the house for disposal. 

It is impossible for a water carriage sewage system 


to be installed.” 
W. DAWSON, 
‘“Ag, Health Officer.” 
28. 9. 33. 


On February 21 and 22, 1934, 
respondents heard objections to the declar- 
ation. The appellants who were represent- 
-ed by Counsel called. expert evidence to 
prove that the appellants’ house was not 
unfit for human habitation. The respond- 
ents called no evidence. Atthe conclu- 
sion’ of the arguments Mr. William Bartley, 
the chairman of the respondents, announced 
that consideration of the matter would be 
postponed until another day. 

Without giving any further notice of 
their intention ‘in that behalf, by letter 
dated June 5, 1934, the respondents informed 
the appellants’ solicitors that:on May 22, 
1934, the declaration had been submitted 
by the respondents to the Governor in 
Council in accordance with the. provisions 
of s. 59 of the Ordinance. On the following 
day notice was given by the appellants 
tothe respondents that application would 
be made for a writ of prohibition against 
the respondents; and subsequently an 
originating summons was issued asking 
for writ of prohibition prohibiting the res- 
pondents from proceeding further in res- 
pect of the declaration in. question. The 
grounds mentioned in the summons which’ 
wasissued pursuant to an order of the 
Court made on the originating summons, 
included (amongst others) the ground that 
the respondents had acted ultra vires in 
making the declaration. - 


Affidavits were filed both -by the appel- 
lants andthe respondents. In particular 
Mr. William Bartley, the chairman of the 
respondents, Caused to be tiled on their 
behalf an affidavit sworn by him on 
January 12, 1935, containing some state- 
ments which call for serious attention, 


_ 


the > 
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namely, the following paragraphs on 
“4, -With reference to para. 5 of the said affidavit 
of the said James’ William Wortherspoon and the 


- letter’ from the Secretary of the Board to Messrs. 


Donaldson and Burkinshaw and Rodyk and David- 
son therein set out, I say that the grounds on 
which the Board declared the said house and 
premises to -be insanitary were not confined to 
consideration ofthe report ofthe Acting Municipal 
Health Officer, portions whereof areset out in the 
said affidavit. In addition thereto the Board had 
visited the said premises and had personal 
knowledge and experience of the condition thereof. 
As a result of the reports of Dr. Dawson and of the 
knowledge and information available to the Board 
it appeared to the Board that such premises 
were in such condition as to be unfit for human 
habitation.” 

“9 Task leave to refer to the Manual on Unfit 
Houses and Unhealthy Areas issued officially by the 


_ Ministry of Health for official use and particularly 


to Volume I second part, Ohap. Va under heading 
‘Standards of Fitness'a copy of which is now pro- 
duced and shown tome marked ‘W. B. No. 3.’ The 
first paragraph of Ohap. V of that official publication 
reads as follows:— 


Conditions to fit houses. 

I. Inthis chapter a standard of fitness is indicated 
which should be regarded as the minimum in con- 
nection with existing houses. It is not suggested 
that the full and universal enforcement of the 
standaid is immediately practicable at the present 
time, On this point reference should be made to 
what is said in Chap. II, page 7, as tothe temporary 
acceptance in some cases of lower standards. Nor 
is it suggested that a house which is deficient in 
respect of one or more of the matters mentioned 
would necessarily be ina state which would justity 
the making of a closing order. From this point 
of view it will be observed that the matters men. 
tioned are of varying importance, those mentioned 
in the earlier paragraphs being generally the 
more essential. It will be obvious, of course, that 
the seriousness of any particular defect may be 
much greater if that defect is accompaniedy by 
others, Í 


A ft house should be:— 

(1) free from serious dampness. 

(2) satisfactorily lighted and ventilated. 

(3) properly drained and provided with adequate 
sanitary conveniences, and with a sink and 
aa arrangements for disposing of slop water, 
an , 

(4) in good general repair; 

and should have 

(5) a satisfactory water supply. 

(6) adequate washing accommodation. 

(7) adequate facilities for preparing and cooking 
food; and 

(8) a well-ventilated store for food. 

10. Accordingly the Board as a whole inspected 
and examined on March 12, 1934, the said premises 
and the construction and condition thereof. Upon 
such inspection the Board took with them the 
detailed evidence and objections given and raised 
by the objectors’ expert witnesses on behalf of the 
objectors and gave due consideration to all matterg 
pointed out on behalf of the objectors by such expert 
witnesses. Such inspection was of great impor- 
tance and largely influenced the Board in its 
subsequent decision upon the objections. Two 
members of the Board were absent when the Board 
-made the inspection but they subsequently informed 


428 


the Board that they had each made a visit in- 
dividually. 

13. In considering the standard of fitness for 
habitation the Board acted on the standard of 
fitness laid’ down in the Official Manual of Unfit 
Houses by the Ministry of Health mentioned in 
para. 9 hereof, except that they eliminated from 
that standard two conditions namely (1) free 
from serious dampness and (5) satisfactory water 


supply.” 


_ The application for the writ .of prohibition 
was heard at length before Huggard, C. J., 
and he delivered his reserved judgment-on 
April 2, 1935. 

In alearned and very careful judgment 
the Chief Justice held that the respondents 
having'a duty to exercise functions of a 
judicial or quasi-judicial character, were 
amenable to a writ of prohibition and that 
as there.was still something left to be done 
by them they were- not functus officio; that 
the respondents had taken’into account 
matters other than the condition and con- 
struction of the appellants’ individual house 
andthat'the sction of the respondents was, 
therefore, ulira vires; that the respondents 
had taken into consideration matters out- 
side s. 57 and outside the Municipal Health 
Officer's report and that s.57 applied only 
to a building unfit in itself by reason of 
its. construction or condition; and he 
ordered a. writ of prohibition to issue. He 
also expressed. his opinion on other points 
_ which; in the view their-Lordships take, need 
“not be mentioned here. os 
“The appeal.of the respondents was heard 
before the Court of Appeal of the Straits 
‘Settlements (Settlement of Singapore) 
composed of Burton, Acting, C. J., Thomas, 
-C. J., Federated Malay ‘States, and Terrell, 
J., of whom.Thomas, C.J. and Terrell, J. 
allowed the appeal (Burton, Acting, O. J. 
dissenting). aa 
- Om the appeal, as before the trial Judge, 
a number of points. were argued in addi- 
tion to those above specifically- men- 
tioned. The Judges seem to have agreed 
that at the hearing of the objections taken 
by the appellants the respondents were 
acting. quasi-judicially. On the other 
material points they were not agreed. 
Thomas,’O. J. and Terrell, J., however, con- 
curred in holding that after the declaration 
was- submitted to the Governor -in Council 
the réspdndents had no mors to do as 
regards their judicial functions and,were a 
body functus officio, with the result that the 
‘application for prohibition was" made too 
late, and they also concurred in thinking 
that the respondents did not take into con- 
sideration any extraneous matter or depart 
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n the powers conferred on them by 
s. 57. 

On the other hand Burton, J., the acting 
Chief Justice held that there had been no 
proper statement in writing cf the grounds 
for the declaration and that no qvestion of 
walver of this objection arose. Further, 
he held that since the respondents’ would 
have the- duty of carrying out the declara- 
tion if it were approved by. the Governor in 
Council, it was not toolate to issue a writ 
of prohibition. He waa, therefore, in favour 
of dismissing the appeal. In these cir- 
r the case comes before their Lord- 
8NI ps. l j 

Their Lordships think it right ‘in ‘the 
first place to state that they have no doubt 
that the respondents have throughout acted 
with complete good faith and with~an 
earnest desire to improve the housing ac- 
commodation of the Town and Island of 
Singapore. Their powers, however, are 
strictly limited by the terms of the Ordin- 
ance. Within those powers they can 
determine questions gravely affecting the 
property and rights of the inhabitants, but 
if they step in any degree beyond the 
limits imposed, anv person aggrieved is at 
liberty to invoke the assistance of the law. 
The Ordinance in many respects, and in 
particular in part V, encroaches on the 
rights of the subject. If a building is 
demolished as the result of a declaration 
under s. 57 the owner can receive no com- 
pensation. There can be no doubt that the 
Ordinance in this and also in some other 
parts of it must be strictly construed. 

The next point to the dealt with is as to 
the position occupied by the respondents 
under ss. 57,58 and 59 of the Ordinance. 
The procedure under those sections as 
pointed out by Mr. Justice Terrell may be 
conveniently divided into three stages, i. e. 

First stage.—The consideration of the 
Municipal Health Officer’s report resulting 
in a declaration under s. 57. 

Second stage.—The hearing of objection 
by the owners and the decision of the 
Board to refer the matter to the Governor in 
Council 

Third stage.—The consideration of the 
matter by the Governor in Council at which 
the parties may be represented and further 
evidence adduced. This stage results in 
the Governor in Council making an order 
either approving or revoking the declara- 
tion. 

It.does not seem necessary to decide 
whether the respondents were acting in a 
Ministerial or a judicial capacity in the 


r 
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first of these stages; for it is not in dispute 
that in the second stage, that is, in decid- 
ing whether, after considering the objec- 
tions raised against the declaration being 
a true and fair representation of the con- 
struction and condition of the dwelling (in- 
cluding no doubt the question whether 
alleged defects are not capable of being 
easily remedied), the declaration should be 
revoked or submitted to the Governor in 
Council; the respondents must be regarded 
as exercising quasi-judicial functions. A 
number of English authorities were referred 
toon this point: but it does not seem neces- 
sary torefer to them in detail for the point 
has been in effect conceded and the Judges 


in’ Singapore seem (rightly in the opinion 


of their Lordships) to have treated it as 
reasonably clear. Some observations made 
by Greer, L. J. in Errington v. Minister of 
‘Health (1) are pertinent and applicable. 
The circumstances of the present case 
must now be examined. Ii is at once 
admitted that the powers of the respon- 
dents are derived entirely from s. 57 of the 
Ordinance. The respondents had to come 
to the conclusion, of course in good faith, 
that the building in question, namely the 
dwelling house, No. 543, North Bridge Road, 
was of such a construction or was in such a 
condition ‘as to be unfit for human habita- 
tion. The expression as was pointed out by 
Lord Dunedin in Hail v. Manchester 
Corporation (2) isa very strong one and 
vastly different from “not up to modern or 
model requirements”. : 
If the report of the Health Officer with its 
ten statements is regarded, as their Lord- 
ships think it must be regarded, as the 
main grvunds upon which the respondents 
made their declaration, there is strong 
reason for thinking that the statements on 
the face of them appear to be directed toa 
complaint other than of fitness for human 
habitation. The first five statements relate 
to construction, and it cannot be contended 
that applying the standards of housing of 
Singapore or for that matter, of England, 
they suggest anything more or worse than 
a small and perhaps a mean dwelling. In 
the first statement the words “back to 
back” are admitted to be inaccurate; they 
are ia fact corrected by the statement that 
there isan open area 144 feet by 10 feet at 
the rear of the house. Then come two 
statements as to light and as to ventilation. 


H (1925) 1 K B 249 at'`p 259; 104 LJ K B 49; 152 
L T 154; 99 J P 15; 32 LG R481; 78 S J 754; 51 TLR 
4 


4. - - f 
(2) (1916) 113 L T 465; 84 L J Oh. 732, 79J P 385; 
13 L G R 1106; 31 T L R 416. 
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A house with rooms in it which are badly 
lighted or ill-ventilated cannot be held to be 
unfit for human habitation without condemn- 
ing an enormous number of houses, includ- 


ing, if an illustration from London is 


permissible, many of the older houses of 
the rich in Mayfair. The truth is, as was 
in effect pointed out by Lord Dunedin and 
by Lord Parker in Hall v. Manchester 
Corporation (2) that when a house is stated 
to be unfitfor human habitation itis the 
whole house that is being so described. In 
the portion of No. 543 that faces North 
Bridge Road the light is stated to be good; 
and the same portion is apparently well 
ventilated. It cannot be suggested that a 
room with adequate windows must be ill- 
Ventilated unless it has also a through 
current of air. The most that is suggested 
by these two “grounds” is that the back 
portion of the house may be unhealthy to 
live in for prolonged periods. The next 
statement asto drainage must be qualified 
by stating that it refers to sink-water. 
If a loss plank covering is insanitary a 
small expenditure could probably put this 
right. The last grounds refer to a mere 
question of convenience; and suggest that 
the Health Officer would prefer a water 
carriage system, a very intelligible prefer- 
ence, but one which has little bearing on 
the question whether human beings cannot 
occupy the house without any real injury to 
health. i 
Their Lordships are not disposed to look 
upon these so-called grounds as if they 
were pleadings in an action which could 
be challenged by a species of demurrer. 
It seems to them that the Ordinance 
requires no more than a fair statement of 
all the matters which the Board relies on 
and which the proprietors must be pre- 
pared to discuss on the inquiry which must 
take place before the declaration is sub- 
mitted to the Governor in Council. Their 
Lordships would, therefore, have hesitated 
to act on the strong suspicion which an 
attentive consideration of the report has 
aroused in their minds, namely, that the 
respondents were applying a very different 
test from that which was open to them 
under the section; but as it happens, the 
affidavit which the chairman of the respon- 
dentsmade with great fairness and candour 
has relieved them of any difficulty on this 
head. Itis manifest from the paragraphs 
of that affidavit which are above set out 
that the respondents in fact were consider- 
ing, with slight modifications, a standard 
suggested by a Ministry of Health in 
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England for a very different purpose. 
The Manual, which has of course no 
staiutory authority, is concerned merely to 
indicate the view of the Ministry as to a 
desirable standard of fitness for houses in 
England and Wales, presumably in towns, 
and under conditions which are widely 
diferent from those of a great Eastern 
city. Apart however from this, the Manual 
itself is not dealing with the standard to be 
applied in considering whether houses can 
be held to be unfit for human habitation. 
It will be noted that there is not one of 
the matters referred to in the passages 
from the Manual referred to by 
Mr. Bartley which is not capable of re- 
medy, and on the other hand that there 
is not asingle reference to those matters 
which generally render a house unfit for 
human habitation, such as a structure 
which is unsafe, a verminous condition of 
the materials, a pestiferous atmosphere, a 
state of things dangerous to health, or such 
a rotten or decayed condition of the build- 
ing that rebuilding will be cheaper than 
extensive repair. Their Lordships are not 
attempting to define the facts or circum- 
stances which render a building unfit for 
human habitation: they are merely giving 
reasons for thinking that the defects point- 
ed out inthe Manual—defects which in fact 
exist in country cottages all over the world, 
and ian a vast number of old towns~ do not 
purport to afford a guide on the particular 
question with which the respondents had 
to deal. Moreover, it should be noted that 
the effect of a closing order under s. 11 
of the Housing Act, 1925, is very different 
from that of a declaration under the Ordin- 
ance approved by the Governor in Coun- 
cil: the provisions of s. 14 ofthe Act are 
not to be found in the Ordinance. Instead 
of the owner having not less than four 
months to remedy the defects of the house, 
a further hearing before the loca] authority, 
with a right of appeal to the Minister, 
under the Ordinance the Board may re- 
quire the owner to demolish his house, if 
the Governor in Council has approved the 
declaratiov, without any further hearing 
and without affording the owner any op- 
portunity of executing the works necessary 
to render the house fit for human habica- 
tion. i 

To sum up this part of this case, their 
Lordships have come to the conclusion that 
the “grounds” on which the respondents 
made the declaration, as explained by the 
affidavit of their chairman, were grounds 
which did not justify the declaration, In 
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other words the respondents were applying 
a wrong and an inadmissible test in mak- 
ing the declaration and in deciding to 
submit it to the Governor in Council. They 
were, therefore, acting beyond their powers, 
and the declaration is not enforceable. 

On this view of the merits of the case 
there remains a question of difficulty to be 
decided not the less important because it 
is one of a purely technical character. The 
originating summons as framed is limited 
to aclaim that a writ of prohibition may 
issue against the respondents. The Gover- 
nor in Council is no party to the proceed- 
ings and there is no claim founded on 
certiorari. The respondents have thus been 
enabled to argue that as a Board they are 
functus officio, that there is nothing left to 
be done by them as a quasi-judicial body, 
nothing on which the writ of prohibition 
could operate, and that the application, not 
having been made before the declaration 
was submitted to the Governor in Council; 
is too late. It is not in dispute that the 
fact that the declaration has been submitt- 
ed tothe Governor in Council is in itself 
no reason against the issue of the writ. A 
proceeding is none the less a judicial pro- 
ceeding subject to prohibition or certiorari 
because it is subject to confirmation or ap- 
proval by some other authority. (See Rex 
v. Electricity Commissioners (3), and cases 
there referred to.) 

On the other hand, there must remain 
something to which prohibition can apply, 
some act which the respondents if not pro- 
hibited may doin excess of their jurisdic- 
tion, including any act, not merely minis- 
terial, which may be doae by them in 
carrying into effect any quasi-judicial order 
which they have wrongly made. Their Lord- 
ships do not doubt the correctness of the 
view expressed by R. S, Wright J. in In 
re London Scottish Permanent Building 
Society (4), namely, that an application for 
prohibition is never too late as long as 
there is something left for it to operate 
upon. In the case of Rex v. North (5), 
Serutton L. J., after expressly approving 
this dictum as that ofa Judge who had 
great familiarity with this subject, re- 
marked : “when the sentence is unexecuted 
a statement of intention to execute it may 
be following by a writ of prohibition, 
however long a time may have elapsed 
ey ein 1K B171; 93L JK B 390; 130 L T 164; 
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since the original sentence was pronounced.” 
It isnot immaterial in this connection to 
observe, since the writ of prohibition is a 
matter of discretion, that the respondents 
gave the appellants no opportunity of ap- 
plying for prohibition or certiorari before 
they sent the declaration to the Governor 
in Council. 

In the present case there are three duties 
with which the respondents may still be 
charged. In the first place under s. 59 (5) 
they muy appear at the hearing before the 
Governor in Council by one of their officers 
oreby an Advocate and solicitor of the 
Supreme Court. In the second place, if 
the declaration is approved, the respondents 
under s. 60 (1) must cause the order ap- 
proving the declaration to be presented 
for registration under Ordinance No. 148. 
In the third place, at any time after the 
registration of the order, “the Board may 
require the owner... by notice in writing 
to demolish [the building] within a period 
to be stated in the notice." 

Their Lordships are not disposed to think 
that the Court in its discretion would order 
prohibition to issue in relation to the first 
matter. The Governor in Council could 
proceed with his inquiry without the as- 
sistance of the respondents, and the pro- 
hibition as to that appearance might be of 
a futile character. There might also be 
serious difficulties in ordering the writ to 
issue merely in regard tothe registration. 
Their Lordships do not think it necessary 
lo express a final opinion as to this; for, in 
heir view, the functions which the respon- 
dents have to perform under s. 61 are free 
from those difficulties. Plainly the power 
which they have under that section is of a 
liseretionary character; and the Governor 
n Council has nothing to do with the exer- 
3ise of that discretion. Nor will the res- 
pondents under s.61 be carrying out the 
rder of the Governor in Council, which can 
io no more than approve the declaration. 
There is no reason for thinking that the 
xctions of the respondents under that sec- 
ion are to be treated as altogether severed 
fron; their actions under s. 57. The more 
sxorrect view would seem to be that in re- 
yuiring the demolition they would in truth 
36 carrying into effect their original dec- 
aration, which indeed required the ap- 
xroval of an independent authority, but 
vhich, that approval having been obtained, 
vas left to the respondents to carry out 
wccording to their discretion. It must not 
>e forgotten in considering the technical 
spect of the case that, on the conclusion 


at which their Lordships arrived, the dec 
laration was ultra vires, and that if the 
respondents were to attempt to exercise 
their powers under s. 6l, they would be re- 
lying on an order which, if challenged in 
time by suitable proceedings, could not 
have been made. 

On the whole and on careful consideration, 
of the four learned judgments and some 
able arguments, their Lordships must agree 
with the conclusions of the Ohief Justice 
of the Straits Settlement and of Acting 
Chief Justice Burton. The order of the 
former must be restored and the appeal 
must be allowed with costs here and 
below. 

Their Lordships will humbly advise His 
Majesty accordingly. 

D. Appeal allowed. 


Solicitors for the Appellant: —Messrs. 


Whites & Co. 
Solicitors for the Respondents:—Messrs. 
Peacock & Goddard. 
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LAHORE HIGH COURT 
Criminal Appeal No 704 of 1936 
October 27, 193 6 
OuLDSTREAM AND BHIDE, JJ. 

DEWA RAM-— Conviot—AppELLANtT 
VETSUS 
EMPEROR—RESPONDENT 

Penal Code (Act XLV of 1860), s. 84—-Conditions 
for applicability of—No evidence available as to 
state of mind of accused immediately before or 
after offence—Proof as to accused suffering from 
grave mental depression, etc.—No motive for mur- 
dering wife and daughter—Case, if falls under 


s. 84. 

Section 84, Penal Code, requires it to be proved 
that at the time when the offence was committed, 
the offender by reason of ungoundness of mind was 
incapable of knowing the nature of the act or that 
he was doing what was either wrong or contrary 
to law. It would be obviously very difficult ordina- 
rily to prove the precise state of an offender's mind 
at the time of the commission of an offence, but 
some indication thereof is often furnished by the 
words or the conduct of the offender while com- 
mitting it, or immediately before or after the com- 
mission of the offence. Where no such evidence ig 
available andthe evidence establishes beyond doubt 
that the accused's mind had been unhinged by 
the death of his son, that he was suffering from 
grave mental depression and insomnia, was subject 
to delusions and occasionally became violent,and the 
accused had no motive whatever for committing 
the offence of murdering his wife and daughter and 
of attempting to murder another daughter, the 
conclusion is irresistible that he must have 
committed the offences without realizing the 
nature of his act. Tola Ram v. Emperor (1), Mani 
Ram v. Emperor (2), and Chajumal v. Emperor (3), 
distinguished. 
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Or. A. from an order of the Sessions 
Judge, Mianwali, dated May 21, 1936. 

Mr. Amolak Ram Kapur, for the Appel- 
lant. 

Mr. Des Raj Sawhney, for the Crown. 

Bhide, J.—Dewa Ram, appellant, a shop- 
keeper of the village Gangi in the Mian wali 
District, aged about 46, has been convict- 
ed in this case of the murder of his wife, 
Musammat Nihal Devi and his daughter, 
Musammat Bhirawan and of attempting to 
murder another daughter of his, named 
Musammat Shanti, and sentenced to trans- 
portation for life on each of the two murder 
charges under s. 302, Indian Penal Oode, 
and to rigorous imprisonment for seven 
years on the third charge under s. 307, 
Indian Penal Code. The sentences have 
been ordered to run concurrently. The 
prosecution case was that the appellant 
Dewa Ram lost his son Amir Chand, aged 
about: six or seven for whom he had great 
affection, Some nine or ten months prior to 
the murders. This came as a great shock to 
the appellant which unhinged his mind and 
-since then his behaviour was strange. He 
used to be moody, silent and did not work. 
He answered questions incoherently. He 
was generally sleepless at night. He tried 
at times to commit suicide by hanging him- 
self. On the day preceding the murders 
-he was found to be sitting on a tree and 
when questioned he said that he was sit- 
ting with his son Amir Chand who was 
there. On the night of February 15 and 


16, 1936, he was at his house with his wife,’ 


the two daughters mentioned above and a 
boy aged. about 21/4 years, when he is 
said to have committed the offences of 
which he has been convicted. There were no 
eye witnesses and the matter came to light 
only when the appellant himself went next 
morning to the house of his brother Hukam 
Chand, P. W. No. 4, at Mianwali (about 
4 or.5 kos from Gangi; and told Bhoja 
Ram, P. W. No.-5, another brother of his, 
and Thakar Das, P. W. No. 7, son of Hukam 
Chand, that he had murdered his wife and 
one of his daughters and inflicted injuries 
with a wahola on the other, during the 
preceding night and that their bodies were 
lying in his house which he had locked. 
His clothes were stained with blood. He 
was then taken to the thana and- the 
matter was reported to the Police. 

The fact, that the appellant committed 
the murders and inflicted dangerous injuries 
on Musammat Shanti was admitted by the 
appellant at the trial. His plea was‘ that 
he committed the offences unknowingly 


DEWA RÀM V. EMPEROR (LAH.) 


J70 IC 
and only came to know what he had done 
when his face.struck a wall after the deed 
and his nose began to bleed. In his writ- 
ten statement which was filed through his 
Pleader it was stated that since the death 
of his son he frequently remained awake at 
night, lost control over himself and behav- 
ed like a mad man. The learned Judge of 
the Sessions Court, however, considered the 
evidence on the record to be insufficient to 
bring the offence within the purview of the 
exception in s. 84, Indian Penal Code, and 
convicted and sentenced the appellant as 
stated above. The only point urged .on 
behalf of the appellant was that the evi- 
dence on the record leaves no doubt that 
the appellant committed the offences in a 
fit of insanity without knowing that he 
was doing anything wrong or contrary to 
law and that he should, therefore, have 
been acquitted. The facts that the death 
of his son had unhinged the mind of the 
appellant, that he often kept awake at 
night, was often silent or gave incoherent 
answers and attempted at times to com- 
mit suicide are proved by the evidence of 
a number of witnesses some of whom are 
quite disinterested, and there seems to be 
no good reason to disbelieve this evidence. 
He was apparently at times subject to 
delusions, also, e. g., when on the day prior 
to the murders he was found sitting on a 
tree and stated that his son Amir Chand 
was with him. It appears that the appel- 
lant became violent at times. Thakar Das, 
P. W. No. 7, says that while he was under 
treatment at Mianwali prior tc the mur- 
ders, he became violent at times and had 
beaten him as well as Hukùm Chand and 
Bhoja Ram. Tek Chand (D. W. No. 25), a 
brother of the appellant states that he 
was once accused by the appellant of the 
murder of his son and was also assaulted 
by him. There is also evidence on.the re 
cord that while the appellant was in jail as 
an wunder-trial prisoner, he once became 
violent and began throwing pitchers at other 
prisoners and had thereafter to be kept in a 
separate cell. ; 
Unfortunately there is no helpful medi- 
cal evidence available. as regards the men- 
tal condition of the appellant before the 
murders. It appears that the only treat- 
ment given tohim was that of a Hakim at 
Mianwali named Abdul Rahim Khan, P. W. 
No. 13. This Hakim deposed that some- 
time in December last the appellant was 
taken to him for treatment and he then 
found him to be suffering from neuras- 
thenia and gave him.a prescription. The 
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Hakim was told that the appellant suffered 
from sleeplessness and he advised that the 
patient's head -should be massaged. The 
appellant was able to answer the Hakim's 
questions at the time, though not fully. The 
Hakim deposed that a neurasthenie person 
is not insane, but there may be danger of 
his becoming insane. This is the only 
medical evidence on the record regarding 
the appellant’s 
murders; when the appellant was in jail at 
. Mianwali asan under-trial prisoner Rai 
Sahib Devi Dayal, Civil Surgeon, used to 
visit the jail almost daily and he used to 
see the appellant, along with the other 
prisoners. .He found that the appellant 
looked sad and depressed, but he did not 
notice any indication of insanity. He did 
not, however, keep him under observation 
specially. The Civil Surgeon deposed that 
if a person were suffering from hallucina- 
tions asthe appellant apparently did ce- 
casionally, e. g., when he thought that his 
son was sitting on a tree, he might be said 
to be subject to ‘delusional insanity’. The 
Civil Surgeon is, however, apparently not 
a mental expert. 

The*question whether the case of the 
appellant falls within s. 84, Indian Penal 
Oode,. has to be decided in the light of the 
evidence described above. I think the evi- 


dence establishes beyond doubt thatthe: 
appellant's mind had been unhinged by the’ 


death of his son, that he was suffering from 
grave mental depression and insomnia, was 


subject to delusions and occasionally be-- 
came violent. But s. 84, Indian Penal Uode,- 


requires it to be proved that at the time 


when the offence was committed the offender- 
by réason of unsoundness of mind was in~- 
capable of knowing the nature of the act or’ 
that he was doing what was either wrong or’ 


* contrary to law. I would -be obviously 


very difficult ordinarily to prove the precise- 
state of an offender's mind at the time vf’ 


the commission of an offence, but: some -in- 
dication thereof is often furnished by the 
words or the conduct of the offender while 


committing if, or immediately .before or- 


after the. commission of the offence. in the 
present instance, unfortunately no such evi- 
dence is available. For the offences were 
committed by the appellant in his own 
house and not only were there no witnesses 
to the offences, but none came to know of 
them till the next morning till the appel- 


lant went to Mianwali and disclosed ther’ 


himself. The appellant had no motive 
whatever for committing the offences. -In 


the -first information report there is; a 
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condition .prior to the 
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recital that the appellant suspected that 
his daughter Musammat Bhirawan.bore a 
bad character. This probably is a mis- 
statement as Bhoja Ram who made the 
report disowns it and the evidence on the 
record shows that there was absolutely 
nothing against the character of the girl, who 
was only 13 or 14 years. The alleged motive, 
moreover, could not account for the mur- 
der of the wife or the murderous assault 
on the other daughter. In committing the 
Offences the appellant was injuring none 
more than himself; for these were his nearest 
and dearest relations, who were living with 
him and looking after him. 

In the circumstances the conclusion seems 
irresistible that the appellant must have 
committed the offences without realizing 
the nature of his act. He has stated that 
he came to know what had happened only 
when he struck against a wall and his nose 
began to bleed. In the absence of any evi- 
dence to the contrary, I do not see why this 
statement should not be accepted in the 
circumstances of the case. The appellant 
was constantly suffering from insomnia and 
it seems quite possible that he committed 
the offences under some delusion with¢ ut 
realizing their nature. Itis noteworthy in 
this connection that on the very day pre- 
ceding the murders he was found sitting 
on a tree under a delusion that his son was 
there. It seems very likely this delusional 
state of his mind developed and he com- 
mitted the offences under some delusion or 
impulse of which he has now no recollec- 
tion. The learned Counsel for the Crown 
tried to support the view taken by the 
learned Sessions Judge by citing Tola 
Ram v. Emperor (1), Mani kam v, Emperor 
(2), and Chajumal v. Emperor, 11 Cr. iu. J 
105:3), but these cases are distinguishable as 
there was evidence in those cases to show 
that the accused had not lost his.cognitive 
faculties when he committed the offences. 
In the present instance no‘such evidence 
is. forthcoming and L think that the evi- 
dence relating to the previous condition of 
the appellant, the utler absence of any 
motive for committing the offences and the 
other facis discussed above justify in the 
circumstances of this case an inference 
that the appellant committed the offences 
without knowing the nature of his acts, 
L would, therefore, hold that the appellant’s 


case falls within the purview of s. 84, Indian 
(1) 8 Lah. 684; A I R 1927 Lah, 674; 102 Ind. Cas. 774 
28 Cr, L J 598; 29 PL ROL. 
(2) A I R 1927 Lah. 52; 99 Ind. Cas, 328; 28 Or, L J, 
120; 8 Lah. 114; 27 P L R 8238; 8 Lah, L J 566. 
(8), 1L Or, L J 105; 4 Ind,.Oas, 985; 94 P LR 1909, 
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Penal Code, and accepting the appeal ac- 
quit him. Under s. 471, Criminal Prccedure 
* Code, 1 would direct that the appellant be 
detained in safe custody in the Punjab 
Mental Hospital at Lahore in accordance 


with the rules framed by the Local Govern- 
ment. 


Coldstream, J.—I agree. 
N, Appeal accepted. 
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RANGOON HIGH COURT 
Civil Miscellaneous Appeals Nos. 34 and 35 

of 1936 

GE- December 7, 1936 

_ Repsrts, C. J. AND DuNKLEy, J. 
A. K. A.C. T. A.L. ALAGAPPA 

CHETI YAR-—AÀPPELLANT ` 
teTSUs 

A. K. R. M. M. K. CHETTYAR FIRM— 

RESPONDENT 

Civil Procedure Code (Act V of 1908), 0. XXIII, 
r. 3—-Submission of dispute to arbitrators during 
pendency of sutt~-Award—Agreement to be bound 
by it- Whetker amounts to lawful agreement in 
adjustment of suit—Tronsfer of Property Act 
(IV of 1882), ss 54, 55 (1) (g)—Agreemint to con- 
vey land in settlement of claim by parties to suit 
— Land setected by plaintiff found tobe encum-~ 
bered—Effect--Defendant, if tound to discharge 
encumbrances. 

It is open to the parties to asuitto adopt any 
method they please for the purpose of ccming to 
an agreement in settlement of their disputes. If 
they chcose to adopt the method of asking certain 
persons to decide what arefair and proper terms 
of settlement (without informing the Court of 
their action) and thcse persons decide on certain 
terms, and the parties themselves mutually agree 
to adopt and be boundby those terms as a basis 
of settlement, then the parties have concluded a 
lawful agreement in adjustment of the suit, with- 
inthe meaning of O. XXII, r. 3, Civil Procedure 
Code, just'as much as if they had arrived at 
those tezms after direct negotiation between them- 
selves; it matters not whether the decision of the 
persons called into settle the terms is valid in 
law as an award. Hari Pershad v. Soogni Devi 
(3), Rohini Kania v. Rajani Kanta (4), Nanai 
Lal v. Munia Sethant (5) and Shanmugam 
Chetty v. Annamalay Chetty (8}, relied on. [p. 
437, cols. 1 & 2,} 

Wheie according to the settlement arrived at 
ina suit, the defendant agreed to convey to the 
plaintifi scme portion of his land in fantial sa- 
tisfaction of the ¿mount dre and the plaintif, 
who was to havechcsen the land, selectedit but 
it was fcund to be encumbeied: 

Held, that the conveyance contcmplated by the 
agreement was & sale within the meaning cf s. 54, 
Transfer cf FPiopeity Act. The fact that the prices 
which ibe plaint bed to pay wceuld never be 
handed over by him in cash, tut wceuld te set off 
against the decice which he wss to cbiain against 
the defencant in tLesuit -did not alter the nature 
of the transacticns. Consequertly, there teing no 
contiact to the ccntraly, the provisions of s. 55 
(1) (g), Trensier of Property Act, were applicable, at 
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any rate in principle, and the defendant was bcund 
to discharge all encumbrances existing on the 
land chosen by the plaintiff. |p. 439, col 1] 


C. Mise. A. from the orders of the High 
Court, in Civil Regular Suits Nos. 254 and 
483 of 1934. 

Messrs. P. K. Basu, Hay and Venkata- 
ram, for the Appellant. 

Messrs. Clark and Chakravarty, 
Respondents. ; 

Roberts, ©. J.—These appeals are 
brought in respect of two suits one Civil 
Regular No. 254 of 1934 upon a mortgage 
of Rs. 1,08,402-1-0 with interest and costs 
and the other, Civil Regular No. 4&3 of 
1934, upon a money decree for Rs. 27,1€€«13-3 
with interest and ccsts. The first was 
filed in May 1934 and the second in Sep- 
tember of the same year and there was no 
substantial defence to either suit. On 
November 10, 1934, the managing partner of 
the defendant firm signed a submission to 
arbitration and there was issued on 
November 1], a purported award there 
under. One of the questions which it 
might have been necessary to decide was 
wether tre reference to arbiration was 
valid having 1egard to the provisions of 
s. 19(z) (a), Partnership Act, whereby in 
the aksence of any usage or custom to the 


for the 


‘contrary, the implied authority ot a part- 


ner does not empower him to submit a 
dispute relating to the firm to arbitration. 
The learned trial Judge (Leach, J.) took 
the view tkat Meyyappa Chettyar, the 
managing partner sn question, had the 
right in the particular circumstances of 
the case to enter on the reference and did 
so with the full consent of the other part- 
ners, He then passed on to consider the 
question as to whether the award was an 
adjustment of the suit by way of an 
agreement or compromise within the 
meaning of O. XXIL, r. 3, whereby it is laid 
down that such agreement or compromise 
shall be recorded and that a decree shall 
be passed by the Court in accordance 
therewith. The learned trial Judge fcund 
himself by the decision in Laljee Sarang 
v. Chander Bhan (1), where it was held 
thatthe words “Save in so far as is- other- 
wise provided by .... any other law for the 
time being in terce” in s. §9, Civil Proce- 
dure Ccde, (which directs arbitration 
pioccedizgs to Le governed by Sch. H 
therein) ieferred to the provisicns. of 
O. XXII, rx. 3, and that accordingly where 
there is a 1eference to arbitration in a 
pending suit without the interventicn of 


(1) 9 K 39; 131 Ind. Cas. 57; AI R193] Rang. 58; 
Ind. Rul. (1981) Rang. 121, _ = 


~} =- s% "u 


is} 


the Court and an award is made, it can be 
recorded and confirmed in the terms of 
the decree. 

Now asregards the second suit, a dispute 
arose over the application of the terms of 
the purported award and a consent order 
was passed on November 16, 1934, where- 
by the case was to stand out of the 
list for a month and if the parties had not 
then agreed and filed a petition of com- 
promise, there should be a decree in favour 
of the plaintiff. The plaintiff declined to 
file the petition of compromise, and the 
defendants accordingly asked that the 
purported award should be made a decree 
of the Court. The learned trial Judge, how- 
ever, made a decree in the terms of the 
consent order of November l6. It was 
appealed against and -the Appellate Court 
held that the subject-matter of the suit 
‘had been settled in Madras on November 
ll, that the agents in Rangoon had no 
authorityto -cancel this settlement, and 
that the consent order was passed under 
a mutual mistake of fact ; the case for the 
defendants had not been put before 
Leach; J. in this way nor had the facts 
been cimpletely explained to him and 
the 'restlt of the appeal was that the 
parties found themselves back in the 
position in which they were before the 
Consent order was passed. Application 
was thereupon made (to Leach, J.) seek- 
ing decrees in accordance with what was 
then called the award of the arbitration. 
Having held that Meyyappa Chettyar, the 
managing partner of the defendant firm, 
was entitled to enter upon the reference 
and that the Court was bound by the deci- 
sion in Laljee Sarang V. Chander Bhan (1); 
he ordered decrees to be drawn up in each 
suit forthwith. The present appeal to us is 
from his decision. 

Now it has been pointed out to this 
Court that when the purported award 
was before the parties, Meyyappa Chettyar 
Signed it page by page and the agent 
of the defendants entered into a contract 
upon the basis of its terms. There was 
correspondence between the parties which 
Shows, in my opinion, that the defendants 
chose the terms of the purported award 
as the basis of settlement between the 
parties. The question of whether there 
was a ratification need not be discussed if 
at some time subsequent to the award 
there was a new contract between the 
appellant and respondents. Mr. Basu for 
+ the appellant contended that if a question 
pf Yatitication is involved, it is the submis» 
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sion to arbitration which must be ratified 
‘and not the award, but the true position 
between the parties does not appear to 
depend upon ratification but can, as I 
say, be gleaned from the correspondence. 
Meyyappa Chettyar promised to transfer 
properties to be selected by the appellant 
in Pyapon District in the terms of the 
award, which were as follows : (His Lord- 
ship then dealt with the terms of the 
award and the correspondence that took 
place between the Advocates, and pro- 
ceeded). It is strange to read the corres- 
pondence and these documents and then 
to listen to the contention’ of the appel- 
lant who was plaintiff in the suit that the 
alleged award never formed the basis of 
any agreement at all. His whole case 
was not that there had been no agreement 
but that he was tricked into signing it. 
Yet directly the time came for substan- 
tiating his charges of fraud he entirely 
abandoned them ; and he tried to proceed 
upon the footing that the purported award 
and submission to arbitration were invalid, 
and that because the agreement between 
the parlies was one which adopted the 
terms of the purported award it was itself 
invalid and could not be sustained. 

- In my.opinion there is no question of 
ratification here; nor does the question 
arise as to whether an award made with- 
out the intervention of the Court during 
the pendency of a suit can be the gubject 
of a decree by. reason of O. XXII, r. 3. 
The time may ‘come when the case in 
Laljee Sarang. v: Chander Bhan (1), 
may have to be considered by a Full 
Bench of this Court: I offer no opinion ag 
to the correctness of that decision. It is 
at Variance with the rule laid down by 
Rankin, J. in Amar Chand Chamaria v. 
Banwari Lall Rakshit (2), and the question 
has been before the High Court at Lahore 
in Hari Parshad v. Soogni Devi (3), which 
held that the parties must agree before 
such an award is recorded as an adjust- 
ment under the rule. It has been follow- 
ed in Oalcuttain Rohini Kanta v. Rajani 
Kanta (4), and is in conformity with 
the decision in Nanai Lal v. Munia Sethant 
(5), (Un this view the words “any other 
law in force” in s. 89, Civil Procedure 


(2) 49 C603; 69 Ind. Cas, 808; A I R 1922 Cal. 
404. i : 

(3) -3 Lah, L J 162; 67Ind. Cas. 123; A I R 1921 
Lah. 232. 

(4) 380 WN 648; 151 Ind. Cas. 661; A IR 1934 
Cal 643; 7 R C 151. 


(5) 14 Pat. 799; 156 Ind. Oas. 1050; A ÏR 1935 Pat, 
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Code, cannot include the provisions of the 
rule). On the other hand a Full Bench 
in Allahabad (Mukerji, J. dissenting) 
expressed the contrary view in Gajendra 
Singh v. Durga Kumari (6), and was fol- 
lowed by a Full Bench in- Madras in 
Subbaraju v. Venkataramaraju (7). The 
High Court of Bombay has reached a 
similar conclusion. The matter was also 
considered in Shanmugam Chetty v. Anna- 
malay Chetty (8). It is manifest that the 
law on this peint has receiyed different 
interpretations in different parts of India 
but in this appeal there is in my opinion 
a plain contract to be dealt with which 
is independent of the validity of the sub- 
mission to arbitration or its ratification or 
of the purported award save inso far as 
the parties to the agreement chose to 
make it in the precise’ terms of the 
purported award. It is beyond ques- 
tion that there is an adjustment which 
can be recorded within the meaning of 
O. XXII, r. 3, but the only matter to be 
considered is what the terms of the contract 
mean. and whether the appellant was 
bouad thereunder to select for himself 
lands of tbe respondents wuich were unen- 
cumbered at the date of the agreement. 
In my opinion he was not so bound. The 
learned trial Judge in arriving at his con- 
clusion dealt with the purported award 
and I deal with the same subject-matter 
merely holding that the parlies are bound 
by tha agreement they have entered into 
upon those terms. He says: 

“The award provides that the plaintiff shall be 
at liberty to select whatever lands he prefers and 
Mr. Venkataram has contended that he should be 
at liberty to select lands which have been eneum- 
bered if he desires I see no reason why the plain- 
tiff should not select encumbered lands if he 
wants to; but if he does so, he will take them 


subject to encumbrances. But he has over 2000 
acres of unencumbered lands also to choose from.” 


By the contract the plaintiff was to 
take lands in Pyapon District instead of 
cash or certain lands in Pegu which were 
at first offered to him in lieu thereof but 
which he refused to accep:. It was sub- 
mitted that even if s. 54, Transfer of 
Property Act, 1922 did not apply the rights 
and liabilities of a buyer and seller respec- 
tively devolved upon the parties just as they 
‘would in the case of an exchange unders. 120 
of the same Act. By virtue of s. 55 (1) (g) of 
the Act in the absence of a contract to the 


_. (6) 47 A 637; 88 Ind. Cas, 768; A IR 1925 All, 503: 
_ @ £00; 113 Ind. Caes, 682; A IR 1928 Mad. 
1025; 55 M Ld 429; 28 L W 321 (F B) i 
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contrary, the seller of immovable prop 
erty is bound to pay all pubiic charges 
and rent due in respect of the propery ip 
to the date of the sale, the interest on all 
encumbrances on such property due on 
such date and except where the property 
is sold subject to such encumbrances to dis- 
charge all encumbrances on the property 
then existing. The true meaning of the con- 
tract was that the appellant should take 
certain lands in part satisfaction of a sum 
due in cash. I think it unnecessary to 
decide whether there was either a sale for 
an exchange of immovable vroperty free 
from encumbrances in Pyapon for a charge 
on lands in Pegu, because the construction 
to bə put upon the contract is such (and 
Mr. Olark admitted that it was the only 
reasonable construction) that lands con- 
veyed should not be encumbered at the 
date of conveyance. Mr. Clark contended 
that the fact that the lands to be taken 
were to be lands acceptable to the appel- 
lant out of those belonging to the respon- 
dents at Pyapon and should b3 conveyed 
by the respondents, was in his favour and 
he urges that the respondents could not 
convey withcut the consent of tie mort- 
gagees. Inthe evidence of Radhakrishna, 
clerk to the respondents, it appears that 
he made a list of unencumbered lands 
from which the appellants could choose, 
and the plaintilf writing to his agent told 
him merely to get first class lands in 
Pyapon and said no word about parti- 
cular lands which he desired and which 
afterwards turned out to be encumbered 
lands. 

Mr. Hay's reply to this is brief but it 
appears to me to lead to a sound conclu- 
sion. He says in effect that the respon- 
dents are no worse off if thay pay off the 
encumbrances on the piece of land which 
the appellant wants and raise money to 
do so by creating new encumbrances on 
lands which the appellant has not selec- 
ted. If only unencumbered lands are to 
be chosen, the existence of the encum- 
brances upon other lands which might be 
more acceptable forms a restraint upon 
the reality of appellant’s caoice. Were 
the construction sought after by the res- 
pondent correct, they could if the encum- 
bered lands were in fact more desirable, 
wait until some less desirable properties 
were selected and then pay off their encums: 
brances on the more desirable lands. I 
think the parties must be deemed to have 
had in contemplation that the appellant 


could choose any of the respondents’ lands 
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he happened to like in Pyapon to be trans- 
ferred to him free from encumbrances: 
obviously ‘and it is admitted) he was not 
intending to take lands heavily encum- 
bered in satisfaction of his claim and 
equally obviously he was expecting to get 
and it must have been in contemplation 
that he should have an unfettered range of 
choice before him. For these reasons I 
am of opinion that effect should be given 
to the subsisting contract dated Novem- 
ber 11, 1934, between the parties and 
decree must be passed in each suit in 
accordance with its terms. With regard 
to Civil Regular No. 254 of 1934 the lands 
to be conveyed from the respondents to 
the appellant must be discharged by the 
respondents from all encumbrances subsis- 
ting on them. Substantially the appellant 
has obtained the relief which he sought: 
his appeal was necessary in order to obtain 
a conveyance of the lands acceptable to 
him free from encumbrances and accord- 
ingly I am of opinion that he should have 
his costs both here and upon the Original 
Side; the costs here are assessed at ten 
gold mohurs for each appeal making twentv 
in all. Liberty to apply on the Original 
Side on any matter affecting the construction 
of the contract, mesne profits and the date 
of conveyance. 


Dunkley, J—I agree that theses appeals 
must be allowed. The opsrative part of 
the order of Teach, J., dated March 1l, 
1936, from which the appeals have been 
brought, is as follows: 

“The award will, therefore, be filed as constitut- 
ing a compromise of the claims,.and a decree will 
eres up in each suit in accordance there- 
Wi 

The learned Judge seems to have over- 
looked that the petitions of the respondent 
firm inthe two suits, dated respectively, 
21-12-1934 and 21-1-1935, were not based 
on the award as such, but were based on 
the subsequent agreement of the parties to 
abide by the award. It is open to the 
parties to a suit to adopt any method 
they please for the purpose of coming to 
an agreement in settlement of their dis- 
putes. If they choose to adopt the method 
of asking certain persons to decide what 
are fair and proper terms of settlement 
(without informing the Court of their 
action) and those persons decide on cer- 
‘tain terms, and the parties themselves 
mutually agree to adopt and be bound 
by those terms as a basis of settlement, 
then the parties have concluded a lawful 
agreement in adjustment of the suit, within 
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the meaning of O. XXIII, r. 3, Oivil Pro: 
cedure Code, just as much as if they had 
arrived at those terms after direct negotia- 
tion between themselves: it matters not 
whether the decision of the persons called 
in to settle the terms is valid in law as 
an award. If authority is needed for this 
self-evident proposition, it is to be found 
in Shanmugam Chetty v. Annamalay Chetty 
(8), Hari Pershad v. Soogni Dvi (3), Nanai 
Lal v. Munia Sethani (5) and Rohini 
Kanta v. Rajani Kanta 41. The managing 
partner of the respondent firm had implied 
authority to accept the award of the arbi- 
trators as the basis of an agreement for 
settlement, and he at once did so and in 
fact the respondent firm has always accept- 
ed it. It is also plain tht the appellant 
accepted the’ award after it was made. 
Learned Counsel for the appellant sub- 
mit that we cannot for this purpose look 
at the objections filed on behalf of the 
appellant in replv to the respondent firm's 
petitions under O XXII, r. 2, although 
these obiections admittedly contain state- 
ments that ths appellant consented to an 
agreement in the terms of the award, and 
attack the agreemsnt on the ground that 
the appellant's consent thereto was obtained 
hy misrepresentation and fraud ‘charges 
which were subsequently abandoned). It 
is urged that thes: objections could and 
would have been amended if the respond- 
ents had not, in subsequent p2titions, 
changed their ground by relying solely on 
the award as such; but no amendment 
could have been permitted which would 
have had the effect of cancelling these 
unequivocal admissions. It is, however, un- 
necessary to consider seas objections, for 
the appellant's own evidence, given on 
No veniber 18, 1935, and tha letter of his 
lawyer to the respondents of January 1l, 
1935 [Ex. 4 (1 ],show that he did consent 
to the terms of the award and signed it 
in tokenof such consent. His real com- 
plaint is that the respondents have failed 
io implement the agreement. Moreover, 
the letter of respondents’ lawyer, dated 
January 21, 1935, [Wx. 4 (2)], stating that 
application was being filel “to record tha 
asreament between the parties under 
O XXIIT. r. 3", elicited no reply. It is 
clear that both parties consented to he 
bound by the award, and that there js a 
subsisting lawful agreement between them 
to adjust the suits on the terms contained 
in the award. This agreement can and 
must be recorded by the Court, under the 
provisions of O. XXII, r. 3,and decrees in 
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accordance with the terms thereof must be 
passed in both suits. 

` In Appeal No. 34 of 1936, arising out of 
Suit No. 463 of 1934, Mr. Basu has con- 
tended before us that the appellant is 
entitled to amoney decree for the amount 
claimed, without qualification, in this suit, 
by reasons of the order of Leach, J., paesed 
by corsent of both parties in this suit on 
November 16, 1934. To dispose of this 
pont it is sufficient to say that the matter 
is no! open tous as it was finally decided 
by an appellate Bench of this Court by 
ihe judgment, dated May 1, 1935, in First 
Appeal No. 15 of 1930. The crucial point 
of these appeals is the construction which 
the learned Judge has put upon the agree- 
ment (or award). With the greatest respect, 
in my opinion the question of the meaning 
of the terms of the agreement was notstrictly 
before him. He had to consider one point 
and one only, namely, whether there bad 
been an adjustment of the suits by a lawful 
agreement or ccmpromise, and if so, to pass 
decrees in accordance therewith. But the 
question had been considered and decided, 
and it forms the main ground of these 
~appeals, end, therefore, it is incumbent cn 
us to consider it and give our decision in 
regard to it. 

The debt of over one lakh was secured 
by a mortgage of 484 acres of agricultural 
jand in the Pegu District and a house in 
Rangcon, The debt in the other suit was 
unsecured. ‘The settlement of the first 
suit is to be on the terms that respondent 
firm shall convey to the appellant certain 
house property in Rangcon, and 484 acres 
cf land in the Fyapon District acceptable 
to the appellant out of the lands belonging 
to the respondents. The settlement of ihe 
second suit is to be on the terms that the 
respendent firm shall pay tothe appellant 
a sum cf Rs. 17,000 in cash, and shall 
convey a further 115 acres of jand in tke 
Pyapon District acceptable to the appel- 
lant out of the lands belonging to the res- 
pondenis. Now; it appears that the 
respondent firm owns cver 2,000 acres of 
lard in ihe Fyapon District and that some 
of it was mortgaged in Octcber 1934. The 
mcrigages were not brought tothe notice 
of the appellant or of the four gentlemen 
who arranged the terms of settlement. 
Subsequently, when the agent of the 
appellant made a choice of 599 acres of 
the respondent firm’s lands in the Pyapon 
District, in accordance with the terms of 
tLe settlement, he was informed that part 
of the land chosen was subject to mort- 
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gage and, therefore, could not be conveyed. . 
The standpoint of the appellant is that 
under the terms of the agreemant he is 
entitled to choose any of the lands belong- 
ing to the respondent firm in the Pyapon 
District, that he is further entitled to a 
conveyance free of all encumbrances of the 
land chosen, and that if any part of the 
land chosen is encumbered, the respondent 
firm must first discharge the encumbrances. 
The learned Judge dealt with this matter 
very briefly in his order, without giving 
any reasons. His decision was tlat if the 
appellant selected encumbered lands he 
would have to take them subject to the 
encumbrances. Learned Counsel for .the 
respendent firm does not attempt to support 
this view, andinmy opinion, ib cannot be 
supported, for it is plain from the whole 
tenor of the agreement that the transfer of 
lands free from encumbrances is intended. 
It directs that the lands, not a mere equity 
of redemption, shall be conveyed by tke 
respondent firm, and speaks of the lands 
as belonging to the respondent firm, and 
describes the transaction as a sale. The use 
cf the words ‘belceng’ and ‘ecnvey’ cleerly 
means that the absolute title of the lands 
shall be with the respondent firm and 
shall be transferred by them to ite appel- 
lant The argument advanced befcie us 
on behalf of the reepordents is that, al- 
though the words ‘ecceptable to tke first 
paty in the agreement mean that tke 
appellant shall be free to choose 599 acres 
out of any of the respondent firm’s lands 
in the Fyapon District, the appellant's choice 
must nct be capricious but must be such 
as areasonable, prudent man would make 
under tke circumstances, and that as a 
reasonable man, tLe appellant ought to 
make his choice of the 2000 acres of land 
which are unencumbered. I am unable to 
appreciate this argument. JIagree thatthe 
appellant's choice must be ea reasonable 
choice, but he muy have several good 
reasons for desiring this land which is 
encumbered, such as, that it adjoins land 
which he already owns, and, tLerefoue, it 
capnot be said thathe has acted unreascn- 
ably in choosing ihis encumbered land as 
part of the land which is to be conveyed to 
him. 

It must be borne in mind that the appel- 
lant was unaware cf the exisience of the 
encumbrances until be came to make his 
choice, and by mortgaging their best and 
most favourably situated lands in this way 
the respondents could render the appellant’s 
right of choice of no value to him, Jn m 


1937 


“opinion, it is the respondent firm which 
has acted unreasonably in refusing to dis- 
charge these encumbrances and convey the 
selecied lands to the appellant. On their 
own showing, the respondent firm could 
readily raise the amount required to dis- 
charge the incumbrance by mortgaging 
a sufficient portion of their 2000 unencum- 
bered acres. The conveyances contemplat- 
ed are stated in the agreement to be 
sales, and in my opinion they are, in sub- 
stance, sales within the meaning of s. 54, 
Transfer of Property Act. According to 
the agreement, the ownership of 484 acres 
of land in the Pyapon District and five 
houses in Rangovun are to be transferred 
for a price of Rs. 1,08.420, and the owner- 
ship of a further 115 acres in Pyapon is to 
be transferred for a price of Rs. 13,666-13-3. 
The fact that the prices which the appellant 
has to pay will never be handed over by 


him in cash. but will be set off against the ` 


decree which he is to obtain against the 
respondent firm in the two suits, does not 
alter ihe nature of the transactions. This 
agreement, in fact, embodies two contracts 
for the sale of lands which are to be chosen 
by the appellant of a larger area. Conse- 
quently, there being no contract to the 
contrary, the provisions of s. 55 (1) (g), 
Transfer Property Act, are applicable, at 
anyratein principle, and the respondent 
firmis bound to discharge all encumbrances 
existing onthe land chosen by the appel 
lant. In my opinion, the correct construc- 
tion of the agreement by which the suits 
have been adjusted is that the respondent 
firm must convey outright free of all encum- 
brances the particular 599 acres of land 
belonging to the firm in the Pyapon Dis- 
trict which the appellant may choose, and 
if any of the lands selected by the appel- 
lant are subject to encumbrances, the res: 
pondent firm must discharge those encum- 
brances before conveyance. 


The appellant has been successful in 
regard to the main dispute in these appeals 
and is, therefore, entitled to his costs on the 
Original Side and also of these appeals. 


N. Appeals allowed, 
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LAHORE HIGH COURT ` 
_ Special Bench 
Criminal Original No. 5 of 1936 
March 31, 1937 
Youne, ©. J., ADDISON AND 
TeK Cann, JJ. 
Diwan PARKASH CHAND Pet. riovue 
versus 
E MPEROR--RESPONDENT 
Press (Emergency Powers) Act (XXIII of 1931), ss. 
4, 19—S. 4 (1) (jì, scope of-—Criticism of policy 
or administrative act of officer—Whether comes 
within s. 4 (1) G)—Expl. 5—Proof of malicious in- 
tention, if necessary—Nottfication under s. 19— 
Objectionable passages, if should be set out— 
Lahore High Court Rules, Chap. T-A, r. 10— 
Affidavit under—Objectionable portions in forfeit- 
ed book—Whether should be set out. 
Per Young, C. J,—When there isan attempt to 


‘excite hatred and contempt against an adminis- 


tration, malicious intention need not be proved 
as normally the attempt is moved out of malice. 
[p: 441, col. 1.] 

Per Addison, J.—Criticism of the policy or admi- 
nistrative acts of a particular officer or officers may 
come within the mischief of s. 4. The question is one of 
fact whether the words employed, directly or indirect- 
ly, tend to bring into hatred or contempt or to create 
disaffection towards the administration established in 
any State in India, For Expl. 5 to apply it is 
necessary to prove three things, namely: (a) that 
the objectionablé statements are statements of 
facts; (b) that they were made without malicious 
intention; and (e) that the statements were made 
without attem pting to excite hatred, contempt or dis- 
affection. Proof of all three things is necessary before 
the [explanation comes into play and, if any one 
of these ingredients is lacking, tha Explanation 
does not apply. |p. 450, col. 1; p 451, col. 1.] 

Per Tek Chand, J—In s. 4 (1) cl. (J, Press 
(Emergency Powers) Act, the words “administration 
established” are used inthe same sense in refer- 
ence to an Indian State asthe words “Government 
established by law” are used in regard to British 
India, and have the same meaning as the latter 
expression. Section 4 does not penalise a speech 
or publication which brings or attempts or tends 
to bring into hatred or contempt, the Minister or 
Ministers, or other officials, of an Indian State as 
such as distinguished from the system of adminisi- 
ration established in that State. And with regard 
to speeches or publications against such an ad- 
ministration itself, there is the further protection 
afforded by Expl. 5of s. 4, which governs cl. i3) 
alone. Under the Explanation, a bona fide recital 
of facts, if made without malice and without an 
attempt to excite hatred, contempt or disaffection 
towards the Administrator, is also protected. That 
is to say, in such a caseit will be necessary for 
the Court to find that the writer was not acting 
bona fide but that he did the wrongful act wilfully 
and without just cause or excuse. [p. 444, col. l; p, 
446, col. 1.] 

Held, Per Young, C J. and Addison, J.—(Tek Chand, 
J. Contra.)—The passages in question in the book en- 
titled “Report of the Enquiry Committee ap- 
pointed bythe Provincial Hindu Sabha, Lahore, to 
enquire inthe Bahawalpur Affairs” came within the 
mischief of s. 4 (1) (j) of the Act. [p. 440, col 1.] 

Per Addison and Tek Chand, JJ —All that s. 19 
requires the Local Government to do, is to state 
“the grounds to its opinion”, and this is sufficiently 
complied with by mentioning the particular clause 
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of sub-s. (1), s. (4) which, in the opinion of the Local 
Government had been contravened. Tp. 441, col. 2.] 

Rule 10, Chap. VTI-A of the Lahore High Court Rules 
applies to any additional evidence, which the petition- 
er or the Local Government respectively wish to pro- 
duce in support of oragninst, the petition, and lays 
down that such evidence shall be in the form of 
affidavits. It does not require the petitioner to 
specify, by affidavit, the portions of the forfeited 
book or writing on which he relies to prove that 
the order of forfeiture was erroneous, nor does it 
requ're the Government Advocata to point out 
by -sworn testimony particular words or passages, 
on which the Local Government has based its 
opinion that the provisionsof s. 4 have been con- 
travened, [p. 442, col. 1.] 

Mr. F. C. Mittal for Mr. Sham Lal, for 
the Petitioner. 

Dewan Ram Lal, for the Opposite Party. 

Young, ©. J.-This is a pelition by 
Dewan Parkash Chand praying this Court 
to set aside a Nofification by the Local 
Government dated May 22, 1936, declar- 
ing to be forfeited to His Majesty a book 
entitled “Report of the Enquiry Committee 
appointed by the Provincial Hindu Sabha, 
Lahore, to enquire in the Bahawalpur 
Affairs". The forfeiture was ordered by 
virtue of the powers conferred on the Local 
Government bv s. 19, Press’ (Emergency 
Powers) Act, XXIII of 1931, on the ground 
that the said report contained matter of 
the nature described in s. 4 (1) (j) of the 
said Act which enacts as follows: 

“Section 4 (1). Whenever it appears to the Local 
Government that any printing-press in respect of 
which any security has been ordered to be de- 
posited under s, 3 is used for the purpose of print- 
ing or publishing any newspaper, book or other 
document containing any words, signs, or visible 
representations which.. ... .........tend, directly or 
indirectly............() to bring into hatred or con- 
_ tempt or to excite disaffection towards the Adminis- 
tration established in any State in India ...., = 
Erpin. 2, Comments expressing disapprobation of 
the measures of the Government or Administra- 
tion with a view to obtain their alteration by 
lawful means without exciting or attempting to 
excite hatred, contempt or disaffection shall not be 
deemed to be of the nature described in cl (d) or 
cl. (7), of this sub-section. Hapln. 3. Comments 
expressing disapprobation ofthe administrative or 
otber action of the Government or administration 
without exciting or ‘attempting to excite hatred, 
contempt or disaffection, shall not be deemed to 
be of the nature described in cl. (d) or cl. (4) of 
this sub-section ... Expln. 5. Statements of 
fact made, without malicious intention and with- 
out attempting to excite hatred, contempt or dis- 
affection shall not be deemed to be of the nature 
described in cl. (j) of this sub-section,” 


We have, therefore, to consider whether 
the report contains any words which tend 
directly, or indirectly, to bring into hatred 
and contempt, or to excite disaffection 
towards the administration established in 
Bahawalpur State. Before we were referred 
to the report-itself Counsel for the petitioner 


s+ aoe cae 
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argued at some length that the term “ad- 
ministration” in sub-section (7) did not mean 
‘administration’ in its ordinary sense, but 
the political system of administration as 
distinct from the group of human beings: 
composing the “administration”. Counsel” 
based his argument on the meaning attached 
bv Strachey, J. tothe expression “The Go- 
vernment established bv law in British 
India” in the well-known Tilak case, Queen- 
Empress v, Bal Gangadhar Tilak (1) at 
p. (135*), The above phrase according to 
Strachey, J., meant: a 

“British rule and its representative as such—the 


existing political system as distinguished from any 
particular set of administrators.” 


Counsel also referred to Raj Pal.w 
Emperor (2) where Strachev. J.s view Gn 
this point was followed and approved. In 
mv opinion the meaning of the expression 
“the Government established by law in 
British India" can be of little assistance- 
to us when we have to consider a very 
difficult expression, namely “the administra- 
tion established in any State in India”. 
Strachey, J. in any event appears to draw 
a distinction berween the term Government” 
and “Administrators”, and the amendment 
of 1932 has added the words “or administra- 
tion” after the word “Government” in 
Explns. 2 and 3, sub-es. 1 of s. 4 of the 
Act. Further in the Press Fmergency Act 
we have to consider the Exp’:nations to 
s.4. On the point under discussion whether 
“Government” or “Administration” means 
some abstract conception of the actual Gov- 
ernment or Administration composed of 
living human beings, the wording of the 
Explanations is illuminating: 

“Explanation 2.—Comments expressing dis- 
approbation of the measures of the Government or 
Administration . e.e 

Explanation 3.—Comments expressing disapproba- - 


tion of the administrative or other action of the 
Government or Administration ..... Re 


In my opinion. therefore, reading s.4 and 
the Explanations together the terms “Gov- 
ernment” and “Administration” cannot 
mean some abstract conception, but refer to 
real, concrete, existing bodies of human 
beings, capable of passing measures and 
performing administrative acts. Both in 
s. 124-A, Indian Penal Code, existing in 
1897 and in the Press Act of 1910, which 
were considered respectively in the Tilak 
case (1) and in the Raj Pal cage (2) there 
were at those dates explanations dealing 
with the measures” of the "Government," 

(1) 22 Bom, 112. 


(2.3 Lah. 405: 71 Ind. Cas. 519; ATR1993 Lah. 
61: 24 Or. L J 167:5 PW R 1923 Gr. (SB). ` 
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but this aspect of the point under dis- 
cussion appears not to have. been noticed 
or considered.’ Another point taken ` by 
Counsel was that under Expln. 5 malicious 
intention must be proved even though there 
might be an attempt to excite hatred and 
contempt. Itis difficult to follow this argu- 
ment. [f there was an attempt to excite 
- hatred and contempt, normally I would 
expect the altempt to be moved by malice 
and not by affection. Further, there is the 
word “and” between “malicious intention” 
and “without attempting,” ete. It is clear 
therefore that if there is an attempt, to 
excite hatred, elc., it would not matter what 
the intention was I would be quite pre- 
pared, however, if ihe attempt was clear to 
infer the malice. In fact Expln 5 does not 
appear to add anything useful tothe Act. 
Ooming to the Report itself, it is perfectly 
_ clear that if comes within the meaning of 
the’ words . 
“tends directly or indirectly to bring into hatred 
or contempt or to excite disaffection towards the 
Administration established in” 
‘Bahawalpur. It attacks the “Adminis- 
trators,” the “Administration” and the 
“Durbar”. It is not an attack upon the 
Prime Minister as argued by Counsel, and 
even if it were. I must not be understood 
to hold that such an attack might not be 
an attack on the ‘Administration’. I may 
select one allegation, out of many made in 
this Report, as an exemp!e:—It is stated 
-on p. 22 of the Report that Hindu children 
have been subjected by the administration 
to severe punishment and that Hindu boys 
were made to live and sleep in the same 
room as homosexualists. Nothing cvuld be 
better calculated to bring the Administra- 
tion into hatred and contempt and excite 
disaffection than allegations of this charac- 
ter. The application is dismissed with 
costs. 


Tek Chand, J.—By Notification No. B- 
13 (1) 1-S.B. dated May 22, 1936, the Gov- 
ernor-in Council, in exercise of the powers 
conferred by s. 19 of the Indian Press 
(Emergency Powers) Act, X XIII of 1931, de- 
clared to be forfeited to His Majesty every 
copy, wherever found, of the ‘Report of 
the Enquiry Committee appointed by the 
Provincial Hindu Sabha, Lahore, to inquire 
in the.Bahawalpur Affairs” printed and 
published by the petitioner at the “Ranvir 
Printing Press”, Labore, inasmuch as it 
contained matter of the nature described 
in sub-s. (1) (J) of s. (4) of the aforesaid 


Act, as amended by s. 3, States (Protection) 


Act, 1934. On June 9, 1936, the petitioner 
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moved this Court under s. 23 of the Act 
to set aside the order alleging that the 


‘book in no way offended against the pro- 


visions of s. 4 (1) (7) thit it did not 
contain any ma'ter which brougit into 
hatred or contemp!, or excited disatfection 
towards the Bahawa'pir Administration, 
but only contained statements of fact sup- 
ported by evidence, that there was no 
malicious intention to excite hatred, cone 
tempt or disaffectio: towards this Adminis- 
tration, the object being only to bring the 
grievances of a section of His Highness's 
subject to the notice of the State with a view 
to have them redressed. Jt was, therefore, 
prayed that the order of forfeiture under 
s. 19 be set aside and all copies of the book 
forfeited to His Majesty may be returned to 
the petitioner. At the first hearing of the 
petition, Counsel for the petitioner raised 
a preliminary objection that the notifica- 
tion issued by the Local Government was 
defec'ive,- inasmuch as it did not set out 
the words or passages in the book which, 
in its opinion, were of the nature desg- 
cribed in s. 4. This objection appeared 
to us to be devoid of force, and after 
hearing Counsel, we overruled it at the 
time. There is nothing in s. 19 which 
lays any obligation on the Local Govern- 
ment as is contended by the learned 
Counsel. Indeed if it were so, it would 
defeat the very object of the Act, for in 
that event the Local Government itself 
would be giving publicity, through its 
Official Gazette, to the words or passages 
which, in its opinion, offended against s. 4, 
and be thus perpetuating the mischief, 
which it was the object of the order of 
forfeiture to prevent. All that s. 19 
requires the Local Government to dò, is to 
state “the grounds to its opinion”, and it 
seems to me that this was sufficiently 
complied with by mentioning the parti- 
cular clause of sub-s. (1), s. (4) which, in 
the opinion of the Local Government had 
been contravened. 

The learned Counsel further objected that 
in this case, the learned Government Advo- 
cate should not be heard, as he had failed 
to comply with r. 10, Chap. VII-A, of the 
Rules and Orders of this Uourt, inasmuch 
as the Government Advocate had not within 
fifteen days of the receipt of the notice of 
the filing of the petition, filed an affidavit 
by way of. evidence against the petition. 
It was admitted that an affidavit sworn by 
the Chief Secretary to the Punjab Govern- 
ment on July 24, 1936, had actually been 
filed (vide pp. 3-4.of the paper book), but 
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it was pointed out that all that it contained 
was a mere denial of the allegations in the 
petition and a bold statement that the book 
brought, or intended to bring into hatred 
and contempt, and excite disaffection: to- 
‘ wards the administration of Bahawalpur 
State. He contended. that in this affidavit 
the Chief Secretarv should have set ont the 
passages in the book, which in the opinion 
of the Local Government were of this des- 
eription. In reply. the learned Government 
Advocate stated that he did not propose 
to lead any further evidence in the case, and 
that he merely relied on the forfeited book 
itself, a perusal of which, he maintained, 
would show that the action taken by the 
Local Gevernment was justified. Rnle 10 
obviously applies to any additional evidence 
which the petitioner or the Local Govern- 
ment respectively wish to produce in sup- 
port of, or against, the petition, and lays 
down that such evidence shall he in the 
form of affidavits. Tt does not require the 
petitioner to specify, by affidavit. the por- 
tions of the forfeited book or writing on 
which he relies to prove that the order of 
forfeiture was erroneous, nor does it require 
the Government Advocate to point out by 
sworn testimony particular words or pass- 
ages, on which the Local Government has 
based its opinion that the vrovisions of s. 4 
have been contravened. Further, the con- 
tention of the petitiener’s learned Counsel 
is contrary to the well recognized principle, 
that in deciding cases of this kind the Court 
has to 

“consider the book or newspaper article as a whole, 
and in a fair, free and liberal spirit, not dwelling 
too much upon isolated passages, or upon a strong 
word here or there, which may be qualified by 
the context, but endeavouring to gather the 
general effect which the whole compnsition would 


have on the minds of the public.(per Lord Kenyon, 
O. J.in In re R. V. Reeves (8) at p 592+" 


"This objection also was without force 
and was overruled. It may be stated. how- 
ever, that for the convenience of the Court, 
the learned Government Advocate, actually 
marked a number of passages in the book 
which he contended supported ‘the action 
`- taken by the Local Government and under 
orders of the Court a marked copy was 
supplied to the petitioner’s Counsel before 
arguments began. Before discussing ‘the 
case On merits, it is necessary to set out 
briefly the circumstances in which the 
offending book was issued, as given by the 
authors themselves in its opening pages. 
It is stated that early in January 1936, the 


(3) 26 How St. Tr. 529. 
: *Page of 26 How St. Tr.—[Hd_] 
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Secretary of the Hindu Sabha, Bahawalpur, 
was arrested and interned under Bombay 
Regulation 25 of 1827, and a few davs later 
a number of other prominent Hindu subjects 
of the State were arrested. As a protest 
against these arrests, the Hindus of 
Bahawalpnr observed ahartal, which was 
followed by certain measures taken by 
the State authorities. News of these hap- 
penings, it is stated, excited the sympa- 
thies of the Hindus of the Punjab.. The 
Punjab Provincial Hindu Sabha, which is 


described in the report, as the accredited | 
representative body of the Hindus of the 


Punjab throngh its President, sent a tele- 
gram to His Highness the Nawab of Baha- 
walpnr to permit a denutation to wait on 
His Highness tn put before him ‘the griev- 
ances of the Hindus and to bring about 
better mnderstanding between His High- 
ness and his law-abiding subjects. But" it 
is stated, the prayer was refused. In the 
meantime, news came of further arrests 
and other measures taken by the State 
authorities. which are described in the re- 
port as ‘repressive’. Accordingly, the 
Punjab Provincial Hindu Sabha apnointed 
a Committee of some of its members to 
proceed to Bahawalnur “fo enquire into the 
grievances of the Hindus”. The following 
telegram was acecrdingly sent to the Baha- 


walpur Durbar l 

“Undersigned have been deputed by Punjab Hindu 
Sabha to visit Bahawalpur and investigate on spot 
eonflicting reports (où recent deplorable happenings. 
Pray State co-operation as we have open mind and 
are anxious for restoration of normal conditions. 
Weare arriving Rahawalpur to-morrow first train. 

It is stated that no reply was received 
to this telegram; but at Lodhran, in Mul- 
tan District, they wereinformed by letter 
from one of the Ministers of the State 


that, 


The Bahawalpur Government cannot countenance 
the interference of Puniab Hindu Sabha or any 
similar body in State affairs, and cannot, therefore, 
permit you to visit Bahawalpur.” 

The committee accordingly stayed at 
Lodbran for some days, and (so the Re- 
port says) there thev “examined about 
100 witnesses including about a dozen 
ladies,”, who had come down from Baha- 
walpur for this purpose. 
then returned to Lahore and after a few 
days issued a Report, which was published 
in book form by the petitioner, who was 
one ofits members. The first 24 pages of 
the book contains the “Report,” and in 
Appendix 1 is printed the “evidence” of 
86 persons, stated to have been examined 
by it. Appendix 2 purports to be a sum- 
mary of the punishments, which are stat- 


The committee . 


Cai 
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ed to have been inflicted on 76 State sub- 
jects; and Appendix 3 contains reprints 
of communiques issued by the State autho- 
rities. Tre Punjab Government being of 
the opinion that the Report contained mat- 
ter of the nature described in s. 4 (1) 0), 
Act XXII, cf 1931, has forfeited it. That 
section, so far as is relevant to this case, 
reads as follows 

“Section 4 (1). Whenever it appears to the Local 
Goverrment that any printing press in respect of 
which any security has been ordeied to be de- 
posited “under s, 3 is used for the purpose of 
printing or publishing any newspaper, book or 
other documents containing any words, signs or 
Visible representation which ..... tend, directly 
or indirectly .. . (d to bring into hatred or 
contempt His Majesty, or the Government estab- 
lished by Law in Buiitish India .... or to excite 
disaffection tcwards His Majesty or the said Gov- 
ernment or-... . (J to bring into Latred, or 
contempt or to excite disaffection towards the Ad- 
ministration established in any State in India 
....the Local Government may .. » declare 
all copies of such newspaper, book or other docu- 
ment, wherever found in British India, to be for- 
feited to His Majesiy. 

Explanation 2. Ccmments expiessing disappro- 
bation of the measures of the Government or Ad- 
ministration with a view to obtain their altera- 
tion by lawful means, without exciting or attempt- 
ing to excite Latied, contempt or disaffection, shall 
not be deemed to be of the nature descrited in 
el. (d) or cl. (3) of this sub-section. 

Explanation 3. Ccmments expiessing disappro- 
bation of the administrative or other action of the 
Government or Administration, without exciting 
or attempting to excite hatied, contempt or dis- 
affection, shall not be deemed to be of the nature 
described in cl (d) or cl (j) of this sub-secticn ' 

Haplanation 5. Statements cf fact, made with- 
out malicicus intentiun and withcut attempting to 
excite hatied, ecntem,t or disaffection, shall not be 
deemed to be of the nature describcd in cl. (j) of 
this sub-section.” 


It will be noticed that cls. (d) and (9) 
are very similar in ibeir tems, ithe only 
difference being that™the former releis, 
besides His Majesty the King-Empeior, to 
- the “Goverrment established by law in 
British India,” and the latter to the ‘‘Ad- 
ministraticn established in any State in 
India.” Huither, white Explis. 2 ard 
3 govern both cls. (d) and (7), Explp. 5 
applied to cl. (j, cnly. The points for 
consideration sie wether the bock in ques- 
tion tends, directly or indirectly, to bring 
into hatred or contempt, or to excite dis- 


affecticn towards the “Administration esta-- 


blished’ in Bahawalpur State, and if so, 
whether it is protected by Explns. 2, 
3 or 5. -It ‘has been conceded by the 
learned Counsel for the petitioner that tLe 
Report criticizes in s me places severely 
and in strong language certain adminis 
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subordinates were responsible. But he 
contends, that in doing so it does notin 
any way attack His Highness the Nawab, 
nor does it attempt to bring into hatred or 
contempt, or excite disaffection towards 
the “administration established" in Baha- 
walpur, and that the intention of the sig- 
natories to the Report was to bring the 
grievances of a certain section of His 
Highness's subjects to bis notice, with a 
view to their removal and with a prayer 
for the appcintment cf ministers, more 
keenly interested in the welfare of his 
subjects. 

The learned Ccunsrel maintained that the 
words “administration establisted in any 
State in India”, did not mean the minis- 
ters, or other ofhcisls for the time being 
empl yed by the Ruler, but me: nt tLe polj- 
tical system of Government established in 
ihe State, and that an attack on the 
measures or policy of a particular set of 
administrators is not within the mischief of 
the section, unless it bring or attempts 
to bring or tends to bring into hatred or 
contempt, cr excite disaffection tuwards 
the State iteelf. He urged that reading 
iLe Repcrt as a whole it will be apparent 
that the writers were not actuated by 
cny such intention, that they publ'shed 
the Report in gocd faith, and without 
malice towaids the State or its Ruler. 
The learned Government Advocate con- 
tended, cn tle other h:nd, th-t ile 
words ‘administration established in ary 
State in India," as used inthis section did 
not merely mean the Ruler, or the system 
of administration established in any State, 
but included tke particular individuals w} o 
at any given time were jn charge cf the 
administration, and that 2an attack cn 
these cfficers or their policy would bring 
the writing within s. 4 (1) () if the Court 
found that the words used tended, directly 
or indirectly, to bring them into hatred or 
coniempl, or to excite disaffection tuwards 
them. 

In this connection it will be useful to 
compare the wording of cl. (d) and el. (7) 
of the section. The former clause dealg 
with cases, where the offending words are 
directed to bring into hatred or contempt 
or excite disaffection towards inter alia, 
“the Government established by law in 
British India” while cl. (j) deals with 
Similar writing which bring into hatred or 
contempt or excite disaffection towards "the 
Administration established in any State in 


trative acts, for which the present Prime* India”. It may also be stated that cl. (j) was 


Minister and some of his colleagues and 


not included in the Act as passed in 1931, 
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The statute as originally enacted, afforded 
protection only to the “Government estab- 
lished by law in British India". By the 
Amending Act of 1934 the same measure 
of protection was extended to the “Admi- 
nistration established” in any Indian State 
and attacks of the nature desctribed in the 
section, made in British India against 
Indian States, were also penalised. It 
seems clear thatincl. (7) the words “Ad- 
ministration established” are used in the 
same sense in reference to an Indian 
State asthe words “Government establish- 
ed by law” are used in regard to British 
India, and havethe same meaning as the 
latter expression. Now cl. (d) of this sec- 
tion is substantially in the same terms as 
s. 124-A, Indian Penal Gode, which has 
been the subject of consideration in 
numerous cases hbyihe High Courts in 
India The leading case on the subject 
is Queen-Empress v. Bal Gangadhar Tilak 
(1), where Strachey, J. in his celebrated 
charge to the jury, observed as follows: 

“Lastly, the authority or institution against which 
it is an offence to excite or attempt to excite dis- 
affection is the Government established by law in 
‘British India’. What is the meaning of that expres- 
sion ? It means, inmy opinion, the British rule 
and ‘its representatives as such the existing politi- 
cal system as distinguished from any particular 
set of administrators (p. 135).” 


In that case, the accused was found guilty 
of exciting disaffection against ‘‘Govern- 
ment established in British India‘, as above 
defined, and he was convicted and sentenc- 
ed. Subsequently he applied for leave to 
_appeal to His Majesty in Council and one 
of the grounds taken was that Strachey, J., 
had misdirected the jury (inter alta) in 
interpreting the expression ‘Government 
established by lawin British India”. ‘This 
apvlication was heard by a Fall Bench 
(Earran, C. J.. Candy and Strachey, JJ.) 
and they in rejecting the application, ob- 
served that they could not see that there 
has been any misdirection as to the mean- 
ing of the word ‘Government’ (p. 151). The 
convict then applied to the Privy Council 
for special leave to appeal, and one of the 
points taken was the alleged misdirection 
to the jury asto the meaning of s. 124-A, 
Indian Penal Code in the summing up by 
Strachey, J. Lord Halsbury, in delivering 
the judgment of their Lordships, remarked 


that: 


"Phere is nothing in that summing up which 
calls upon them to indicate any dissent from it or 
necessity to correct what is therein contained look- 
ing at the summing upas a whole and looking at 


each part of what was said by the light of what else ` 


1 
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was said, Bal Gangadhar Tilak v, Queen-Empress (4), 
at p. 532*.” 
It will thus be seen that the interpreta- 
tion of Strachey, J. had theapproval of a 
Full Bench of the Bombay High Court, and 
though impugned before their Lordships of 
the Privy Council was not dissented from 
by them. Verv soon after the Tilak case 
(1) another Full Bench of the Bombay 
High Court (Farran, C. J. Parsons and 
Ranade, JJ.), had to consider s. 124-A in 
Queen-Empressv. Ramchandra Narayan (5). 
The learned Chief Justice held that : 

“An attempt to excite feelings of disaffection to 
the Government is thus equivalent to an attempt 
to produce hatred of Government as established by 
law to excite political discontent and alienate the 
people from their allegiance ” 
and after considering the offending publi- 
cation thenin question he observed : 

“The article inthe present case isnot one which 
is concerned with any measure of Government. If 
libelous it is by reason of its exciting feelings of 
disaffection to tbe Government, itself causing the 
people to hate the constitution under which they 
live and to desire to subvert and change it for an- 


-other form of Government.” 


° 


After these cases, s. 124-A was amended 
in 1898. The explanation of the section 
as enacted in 1870, was replaced bv the 
present Explanations 1, 2 and 3, so 
as to give legislative approval to the inter- 
pretation put upon the former by Strachey, 
J. andthe other Judges but it is signi- 
ficant that the Legislature did not make 
any change in the substantive part of the 
section and left untouched the words 
“Government. established by law in Bri- 
tish India.” In 1903 the Bombay High 
Court had againto consider the amended 
s. 124-A in the case in Emperor v, Bhaskar 
(6). In this summing up, Batty, J. observed 
that bv the expression : 

“the Government established by law in British 
India’ is meant the person or persons collectively, 
in succession who are authorized to administer 
Government forthe time being. One particular set 
of persons may be open to objection and to assail 
them and to attack them and excite hatred againet 
them is not necessarily exciting hatred against 
the Government, because they are only individuals 
and not representatives of that abstract conception 
which is called Government. Individuals come and 
go but the Government is supposed to remain. 
The individual is transitory and may be separately 
criticized but that which is essentially and inge- 
parably connected with the idea of the Government 
established by law cannot be attacked without 
coming within this section. And you do not need 
to be reminded that it isof the essence of Govern- 
ment in India that itis British Government and 
British Rale, and so long as if continues to be that 


(4) 22 Bom, 428; 257 Al; 7 Sar. 270 (PC), 
(5) 22 Bom. 152 (F B). 
(6) 30 Bom. 421; 4 Or. LJ 1; 8 Bom. L R 491. 
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the Government remains unchanged,- however, 
much the persons administering it may change.” 

Annie Besant v. Government of Madras 
(7), was acase under the Press Act I of 
1910, and:the question was raised as to 
what the words “to bring into hatred or 
contempt the Government established by 
law in British India” as used in s. 4 
meant. The majority of the Full Bench 
adopted the meaning put on these words in 
the Bombay cases cited above. Sir Abdur 
Rahim, Offg. C. J., held that : 

“Government denotes an established authority 
entitled and able to administer the public affairs 
qf the conntry. On the other hand Government 
is not identical with any particular individuals 
who may be administering the Government. Stra- 
chey, J. of the Bombay High Court defined it as 
‘British Rule and its representatives as such—the 


existing political system ag distinguished from 
any particular set of administrators.” 
Batty, Jes 


Atter citing with approval, 
remarks in Bhaskar’s case (6), the learned 
Officiating Chief Justice referred to an 
earlier Calcutta case, known as the Bango- 


basi case [Queen-Empress v. Jogendra 
Chunder Ghose (8)], and observed : 

“The same idea underlay Sir Comer ‘Petheram’s 
explanation of the phiase in Queen-lmpress v, 
Jogendra Chunder Ghose(8), where he says that 

“British India is part of the Buiitish Empire and 
is governed like other parts of the Empire by per- 
sns to whom the power is delegated tor that pur- 
pore, There is a gieatdifierence between dealing 
with Government im that sense and dealing with 
any particular administration,” 

Similarly Seshagiri lyer, J. (at p. 115C*) 
remarked : 

“It isthe system of Government that s. 4 con- 
templates, and not thé persons who forthe time 
being, carry onthe details of the administration.” 
-The same view was taken by a Full 
Bench of our own Court-(Shadi wal, C. J., 
Scott-Smith and Martineau, JJ.,) in Raj Pat 
v. Emperor (2), which also was a case under 
the Press Act of 1910. ‘The learned Judges 
cited with approval the dicta of stracney, 
«aj, and Batty, J. referred to above, and 
obesrved that : i 
: “it was necessary to draw a clear distinction bet- 
ween the Government and. individual officers em- 
ployed under the Government, and that word 

ringing the former into hatred or contem pt con- 

sedition but similar words directed 
asain the latter could only infringe the law of 
Le 


They also held that the phrase ‘Govern- 
ment established by law in British India’ 
includes : 


“the collective body of men authorized to admi- 
nister executive Government in british India, as 


(7) 39 M 1085; 37 Ind. Cas. 525; AIR 1918 
Mad. 1210; Iv Cr. L J 157; (1l9ls)2 M WN 385; 5 L 
Wi; MULT 124 (SB). 


(8) 19 Cal. 35, 
re tt 


ry aaa aaa br ra a eee: 
* Page of 89 M—[Ed, | 


pabteasa daanb v. mubaror (LAT) 


445 
distinguished from any particular set cf adminis 
trators or individuals administering the country.” 

it wili thus be seen that the consensus of 
judicial authority in India is against the 
interpretation of s. 124-A, Penal Code, 
and section of the Press Act contended 
for by the learned Government Advocate. 
Indeed, his interpretation, if accepted, will 
lead to startling consequences. If that 
were the correct legal view, it would be 
indictable as sedition to criticise the policy 
or administrative acts of a particular officer 
or. officers, e.g., the Executive Counsellors 
and Ministers of a Provincial Government 
under the existing constitution or the Mi- 
nistry asa whole under the new consti- 
tution if such criticism is couched in langu- 
age, which brings,or attempts to bring 
into hatred or contempt, or excites disaffec- 
tion towards these particular offices, singly 
or collectively, as distinguished from the 
system of Governments established in the 
country. I have no doubt that this is not 
the law, asin force in India. In this con- 
nection it might be useful to point out that 
the substantive part of s. 124-A, Indian 
Penal Code is substantially the same as 
the English S atutes dealing with seditions 
(60 Geo. Ill & 1 Geo. LV OQ. Y) where sedi- 
tious libels have been defined as 

“libel tending to bring into hatred or contempt the 
person of the King, or his Gover nment or constitu- 
tion as by law establised, etc.” 

Similar worcs occur in Stephens’ Digest 
oi Criminal Law of England (Arts. 96—98) 
which contains an authoritative summary 
of the Law of England bearing on the 
point. It is hardly necessary to say, that 
in England, the party in oppcsition is 
constantly criticizing the ministry in 
power for the time being, and by speeches 
and writings is trying to bring it; as well 
as its individual members, into hatred 
and contempt, so as to bring about their 
early downfall. And yet it has never been 
suggested that such. speeches or writings 
are indictable as sedition. As pointed out 
by Odgers in his standard work on the 
Law of Libel and Slander (Edn. 6, p. 420) 
the word “Government” in these Statutes 
means : 

“not so much a particular set of Ministers asthe 


political system settled by the constitution, the general 
‘order and discipline of the realm.” 

The’ learned author also observes that : 

“It is clearly legitimate and constitutional to 
endeavour by means of arguments, addressed to 
the people, to replace one set of ministers by 
another. And the precise object of such argu- 
ments is to bring the ministers now in office into 
disesteem, and to alienate from them the affections 
of the people.” 

“This is the law in England. I have no 
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different. I have dwelt at length . on 
cl. (d) because, as pointed out above, the 
protection afforded to the ‘‘administra- 
tion” of an Indian State by cl. (3) is 
analogous to that given to the ‘“Govern- 
ment established by law in British India’s 
in cl. (d). And ifthe correct legal position 
as regards the writings directed against 
Ministers and Officials in British India is 
as stated above, the Ministers of an Indian 
State cannot, in the absence of any words 
to the contrary, be taken to be more 
favourably placed in respect of words or 
writings published in British India, which 
adversely criticise their policy or adminis- 
trative acts. I hold, therefore, that s. 4 
does nct penalise a speech or publication 
which brings or attempts or tends, to 
bring into hatred or contempt, the Minister 
or Ministers, or other Officials, of an Indian 
State as such as distinguished from the 
system of administration established in 
that State. And with regard to speeches 
or publications against such an adminis- 
tration itself, there is the further protec- 
tion alforded by Expla. 5 of s. 4. which 
govern cl. (j) alone. Under the explana- 
tion, a bona fide recital of facts, if made 
without malice and without an attempt 
to excite hatred, contempt or disaffection 
towards the Administrator, is also pro- 
tected. Thatis to say, in such acase it 
will be necessary for the Court to find 
that the writer was not acting bona file 
but that he did the wrongful act, wilfully 
and without just cause or excuse. 

I shall now briefly consider the various 
passages which the learned Government 
Advocate has marked as containing matter 
of the mature described in s. 4 (1) (f). 
These passages are 24 in number, of which 
23 marked (A to W) are to be found in 
the report of the Enquiry Committee, and 
one (marked X) is a reprint of a com- 
munique issued by the State with certain 
headlines given to it. Now I may say 
at once that in the following passages, 
there is nothing whatever, which could 
justify the action of the Local Government 
even on the interpretation of s. 4 suggested 
by the learned Government Advocate. 


O (p. 2%).—This merely describes the 
activities of the Bahawalpur Hindi Sabha 
-as “law-abiding” and “constitutional.” 

E (p. 6).—This gives the populations, pro- 
portion of the Hindus and Sikhs, and 
asserts that they have a great stake in the 
State and contribute the major portion of 
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‘Tevenue and income-tax and that they 
have always been loyal and law-abiding. 

M & N (pp. 11 and 12)—Here the 
writers give the reason for the resignation 
of a Hindu Minister and adversely criti- 
cise the qualifications of his successor, and 
comment on the low salary paid to him 
and the insignificant position assigned to 
him in the Cabinet. 

O íp. 13).—In this passage it js stated 
that the couri-fees levied in the State are 
prohibitive, that lawyers are not permit- 
ted to practice on terms which obtain in 
British India, and they have to pay heavy 
licensing fees, and that all this causes great. 
hardship to litigants. 

P (p. 14)—Deals with the under-repre-. 
sentation of the Hindu minority in the’ 
State services and quotes figures in sup- 
port of the allegation. 

Q and R (pp. 1516).—Describe the 
unsatisfactory constitution of the Munici-. 


pality of Bahawalpur and the heavy inci- - 


dence of taxation. 

S (p. :7).—Criticises the manner in 
which the income-tax is imposed, adversely: 
affecting some communities, or persons, 
and- unduly favouring others. It also 
criticies the mods of hearing objections 
in income-tax cases by Revenue Officers in 
camp, at long distances from the places of 
business of the assessees. 

U (p. 19).—Relates to the manner of 
recruitment of Honorary Magistrates, 
many of whom are stated to possess little 
knowledge of law and legal procedure, and 
some are illiterate. 


(Appendix No.3, pp. 1—5).—Is a verbatim. . 


reprint of-a communique issued by the 


State, with headliness which contain words. 


taken from the communique itself. 

In some of the remaining passages, 
strong words are used to which the learned 
Government Advocate has drawn our 
attention. eee 

Passages A, B & D.—Describes the “cir- 


cumstances in which the Enquiry Gom- - 


mittee came to be appointed. They refer 


-to newspaper reports, giving an account 


of the happenings at Bahawalpur early 
in January 1935, and of the measures 
adopted by the authorities which are 
called “repressive” and the imprison- 
ments awarded as ‘callous, unjust and 
improper.” 

Passage F.—Is historical and refers to 
certain incidents of 1913, when the State 
was administered by a Council of Regency 
during the minority of the Nawab Sahib, 
and sets out the ciygumetances ip which 
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the ‘Hindu 
formed having . inter alia, the following 
aims and objections: - - 


‘*], To be always loyal to the Nawab and the 
British- Government... 


4. To bring to the notice of the officers andthe 
authorities of the State the legitimate demands and 
needs of the Hindus.” 


It is then stated that the Sabha repre- 
sented to the authorities the necessity of 
abolishing the Council, most of whose 
members were outsiders having little 
sympathy with the people, and installing 
the Nawab on the gaddi. These passages 
taken’ as d whole, are a narrative of events 
and’ do not appear to have been written 
with a malicious intention, nor do they, in 
my opinion, attempt; or tend, to bring 
into hatred or contempt the administra- 
‘tion of. the State, as above defined. In the 
remaining Paragraphs, which include pas- 
sages G to T it is stated that the Hindus 
hailed with delight the installation of the 
Nawab in 1925, bit that the Nawab was 
“not lucky in the choice of his Frime 
Minister" who was an outsider. Certain 
acts of the Prime Minister in instituting a 
system of monopolies and importing monc- 
polists frum Sind are strongly criticised. 
‘Jt is stated that this caused great discon- 
tent and resentment against him, and in 
turn the Prime Minister adopted repres- 
sive measures, during the absence oi His 
.. Highness at Simla. On coming to know 
of the real situation, His Highness came 
down to Bahawalpur and conciliated the 
people and issued a firman, It is alleged, 
however that the Frime Minister failed to 
carry out the’ promises held out to redress 
-the grievances of the peuple. The passages 
strongly criticise the Prime Minister and 
- ven impute motives to him, and certainly 
attempt to bring him into hatred and con- 
tempt; but they are full cf expressions of 
- feelings: of loyalty and devotion towards 
the Nawab and do not contain any matter, 
“which might be said to _ have a tendency 
to“ ‘alienate the people from their allegi- 
ance or subvert the system of Government 
established in State, or upset its “general 
order and discipline.” 


The learned Government Advocate 
largely relied upon passage V. (pp. 20 to 
22) which strongly criticises the adminis- 
trators’” and in one place reference is made 
to a certain order under: s. 144, Criminal 
Procedure Code, by which it is stated, “the 
Bahawalpur Durbar” has “made even the 
expression of sympathy with the. victims of 
repression,.a culpable offence.” He con- 
bended that this, at any rate, is an attack 
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upon the.“Administration established in 
‘thé State’ and falls within cl. (f) of 


s7 4. (1). -These words, as qualided by the 
context, however, do not bear this inter- 
pretation. The paragraph, read as a whole 
clearly shows that the attack is on parti- 
cular “administrators and specially the 
Prime Minister” and who had taken offence 
at the agitation against his appointment 
and his subsequent administrative acts, 
and who is stated to be “determined to 
crush their constitutional agitation.” He 
is accused of giving wrong information 
to His Highness and thus obtaining his 
sanction for certain repressive measures, 
which are set out in detail. An account, 
is then given of the punishments inflicted 
and some of convicted persons, includ- 
ing boys, are described as having been 
subjected to disgusting treatment. The 
whole of this paragraph no doubt is a 
strong condemnation of the policy of the 
Prime Minister and his colleagues and 
severely criticises the measures adopted 
by him. But here again the obvious inten- 
tion is to secure a change in the policy 
and personne: of the ministry and not to 
attack the “Administration established ia 
the State", as explained above. Passage 
W is apart of the “conclusions” reached 
by the Enquiry Committee, and describes 
the measures taken 

“as reproducing the worst features of the repression . 
practised in British India during the Civil Dis- 
obediende Movement, without any of the safeguards 
which operated in Br itish India,” 
_Vhis passage must be read with the pre- 
ceding paragraph, which suggests 

“to Bis Highness the Nawab Bahadur of Bahawal- 


pur State to adopt a conciliatory policy based upon 
justice and fairplay ` 


Jt brings to 

“His Highness's kind notice that the promises 
which he made out of his solicitude for the welfare 
of his subjects to redress the grievances of his long- 
suffering subjects are overdue. 


and winds up with an appeal that: 

“It is only a friendly gesture, the like of which 
was made in 1933, that can save the situation at 
present.” 


These quotations clearly show that.the 
object and intention of the writers was 
innocent and that the words objected to, 
as qualified by the context, are not capable 
of the interpretation sought to be put on 
them. After giving the case my most 
careful consideration, Ihave reached the 
conclusion that the book, taken as a whole, 
does not offend against ‘the provisions of 
s. 4 (1) (j) and that the order of foifeiture 
passed by the Local Government under 
B. ry of Act XXII of 1931, should be set 
aside, 


dig 


Addison, J.—I have. the- advantage of 


reading -the judgmént to. be délivered by. 


the Hon'ble “Chief Justice.and:“by my bro- 
ther Tek Chand, J. li amin“ entire agreé- 
ment with the latter “sovfar.’as', thé,.deci- 


sion of the-.preliminary points,” raised ` by- 


the petiticnes’s Counsel is. ‘concerned. I 
do not, however, agree: with him. in his 
final conclusion that the Réport‘of the En- 
quiry Committee, in respect of which the 
order of forfeiture has been made, does 
not offend against the provision of law 
- as contained in the Indian Press (Emer- 
gency Powers) Act XXIII of 1931 as amend- 
ed by s. 3 of the Indian States (Protection) 
Act, 1934. Nor do I consider that the inter- 
pretation put by him-on the wording cf 
the relevant provisions of the statute is 
entirely correct. 

The petitioner has challenged the vali- 
dity of the order of forfeitureon grounds 
stated in paras. (4), (5) and (6) of his peti- 
tion and for facility of reference they are 
reproduced below: (4) That the said book 
does not contain any matter whicb brings 
into hatred or contempt or excites disaffec- 
tion towards the Bahawalpur Administra- 
tion. (5) That it only contains statements 
of fact supported by evidence. ‘There was 
no malicious intention to excite hatred, 
contempt or disaifecticn towards the Baha- 
walpur Administration, the object being 
only to bring the grievances of Bahawalpur 
Hindus ‘to tne notice of the State witha 
view to have them redressed. (6} The con: 
tents‘of the said book in no way offend 
against the provisions of s. (1) () of 
Act XXIL of 1ly31, and the order of for- 
feiture under s. 19, was-not justitied. 

- Paragraphs (4) and (6) cover the same 
ground and the petitioners objection is 
really two-fold, namely, (a) thats. 4:1) (4), 
does not apply and (b) that the-explana- 
tions appended to s.4, protect the publi- 
cation. ‘fhe petitioner nowhere denies 
that the language of the reportis such as 
tends directly or indirectly, to excite hatred, 
contempt or disaffection. All that is urged 
in the petition is that the book and -its 
objectionable passages were aimed at the 


Bahawalpur Administration, that the pas: ' 


sage objected to are statements of fact 
and that there was no malicious intention 
to excite hatred, contempt or disuffection. 
The question whether the administration 
is attacked or not by the passages. object- 
ed to and by the book as a wholeis a 


- question: of fact determinable on, the word- 


ing of the report itself and, in my view, 
‘geference to the administration established 
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“in the State is so clear and direct that I 


have no hesitation in deciding ‘this point,- 
against the petitioner. Much of the*report ` 
is most objectionable and does excite 
hatred and contempt.as well’.as the dis- 
affection against the policy of administra- 
tion carried on in the Bahawalpur State. 
The following are a :few instances in 
point: (1) Page 3D.—“In the meantime, 
repression ran high. in the State.” (2) 
Page 6-F.—“It is, however, not for the first 
time in the history of the State ‘that its 
Hindu subjects have been subjéct to a 
regime of ruthless repression.” (3) Page 8-, 
F.—The Durbar (that is the Government 
or Administration of the State) prohibited 
the holding of its annual session within the - 
boundaries of the State. (4) Page 8 G.— 7 
The result was that discontent with the 
Administration was aggravated, (5) Page 9- 
H—‘*Ise Hindus alone were penalised 
for voicing the grievances of the public in 
this:matter. Some of the leading Hindus 
were involved in false cases and awarded. 
heavy sentences. At the same time other. 
measures were adoptet to intimidate the 
Hindus” (6) Page 11-M.—''Hispesial.y the 
Hindus and the sikhs felt that a new era 
of enlightened progress was going to be 
inaugurated in the State. But, alas, their ` 
hopes proved illusory,” (7) Page 12 M— 
This invidiousness in the matter of fixing” 
up the salary of the Hindu Minister shows 
how the Durbar looks upon the demands., 
of the Hindus.” (8) Page -14-P.—“In the 
same way io the higher and lower cadres 
of services in the State, the Hindus and 
other minorities are not given ‘their: due 
share.” (9) Page 15-P.—“T'nis step-motherly 
treatment is meted out to the Hindus.” (10)° 
Page 16-R.—''Lt is, therefore, no exaggera- 
tion to say that while...other forms of tax- ` 
ation are very heavy ın the Bahawalpur 
State, not even a small proportion of.the ~ 
large income derived from these heads... , 


‘is devoted to the welfare of the people:”: 


(11) Page 17-S.~Not only do the people 
groan under these oppressive...the despis- . 
ed minorities are subjectedto all kindsof 
indignities ;" (12) Page 18-T—To say: that 
no freedom of speecn and no freedom of 
legitimate criticism are given in the State; 
(13) Page 18 19-T.—“It is not unoften that. 


-the ordinary civil and criminal procedures 


are suspended in the State and the admi- 
nistration is carried on with the help of 
Ordinances which terrorise and intimidate 
the law-abiding citizens to a very consi- 
derable extent ;" (14) Page 21-V.—“The 
Bahawalpur Durbar has made even the 
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expression jof sympathy with the-victims. > 
‘ol-srepression,. a culpable offence, -a thing 


for which.-no precedent is.-to be found 


anywhere ;“(15) Page 22 V:—“A few of the . 


Hindus ‘have -been unfortunate in acquiring 
the undeserved: ire of the'administration : to 
such un extent that their property has 
been confiscated ;°(16) Page 22-V.—*Such 


>a thing would put-toshame any adminis- 


‘tration -which called itself civilized and 
would merit:the strongest condemnation in 
the eyes of all impartial observers ;” ‘17) 
Page 22-V.—“In conclusion, we wish to 
pay that repression of this: magnitude and 
severity-cannot be in -the interest of any 
administration in any part of the world.” 
(18) Page 23.—“Repression does not pay 
any Government in the long run... All 
these things are bound to have a demora- 
lizing effect both ‘on the administration 
and those whom it favours.” 


There is another passage quotedin the’ 


judgment of the Hon'ble the Chief Justice 


. which Ineed not repeat but I desire also 


. most objectionable. 


n 


to make reference'to the last passage W 
‘at p. 24, referred to by Tek Ohand, J. That 
passage is Most generalin its terms and 
I have looked at the 
Context, and it comes in a paragraph be- 


"ginning with the words “On a most careful 


examination of the evidence recorded by us” 
and in this paragraph there is no redeeming 


-feature. It isin the preceding paragraph 


that.a suggestion is made to His Highness 
to adopt a conciliatory policy based upon 
justice. and fairplay. In my judgment it 
18 Impossible to hold that the words ob- 
jected to in passage W do not mean that 
which they themselves express. In the face 
of these passages which I have picked out 
not for the purpose of illustrating the 
utterly obnoxious nature of the writing but 
with the purpose of indicating the object 
of thecriticism, it is idle to pretend that 


. tthe target of the virulent attacks. made in 
= the -report was not 


the administration of 
the-State as a whole but only an individual 
adininistrator, namely, the Prime Minister. 
This-is 86 obvious as to require no further 
discussion. | 

In ‘this view of the case no oceasion arises 


to. discuss the abstract propositions of the’ 


law as to’ (1) What is the true import of the 
word “Government” as used in s. 124-A, 


Indian Penal Code, or s: 4; Press Act, 1931? - 


or (2) Whether an administrator or admi- 
nistrators ‚may constitute administration as 


‘contemplated by the Act. -It cannot be 
. said -that a committee of six gentlemen of: 
. whom five were lawyers and one an Hony. 


"` 170-57 & 58 
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Magistraté,. Ist-class, in the Lyallpur Dis- 
trict; did., not. know when they. used the 
words? Durbar or? “Administration” that 
these «words ‘would, betaken by every one 
to: fhean, What, they sordinarily mean. To 
mé it appears 'thatithese words were used 
with full’knowledge of their significance 
and that the Hine. of defence-now adopted by 
the petitioner’ has been suggested to him 
by the authorities on which his Oounsel 
has relied. He-has not, however, paused 
to think that the words as used in the 
report are the only proper guide in this 
case to determine the applicability of s. 4 
academic discussion of 


ad 


and that an 

abstract question of law cannot help 
‘him in a matter which is self-evi- 
dent from. a mere perusal of the 


document. Even if it be necessary to refer 
to the authorities relied on by the peti- 
tioner which have been discussed at length 
in the judgment of Tek Chand, J. I do not 
think that’ they help the petitioner. The 
definition of the word “Government” as 
given ‘by Strachey, J. in Queen-Hmpress v. 
Bal Gangadhar Tilak (1), and approved by 
the Full Bench in Queen-Empress V. Rama- 


chandra Narayan (5), is: 

“Britieh rule and its representative as such—the 
existing political system as distinguished from any 
particular set of administrators.” 


The petitioner by way of analogy for 
the definition of the word ‘‘administration” 
relies on this definition, but, as I under- 
stand the expression used by Strachey, J., 
it seeks to distinguish the representatives 
of arule assuch from the individual -ad- 
ministrators as such and goes no further. 
The term “representatives of a rule as such’ 
means thcse persons who carry out the 
policy ofa rule or Government on the lines 
indicated by the ruler. In other words, 
they are identitied with the rule and sym- 
bolise it in their administrative deeds. 
Whatever they do is done by the direction 
and with the approval of the authority in 
whom such direction or approval vests and 
their deeds then are considered to be the 
deeds of the ruler himself. On the other 
hand, all acts other than those specified 
above are’ done by them in their individual 
capacity and qua them they cannot be con- 
sidered as ‘representatives of the rule which 
they serve. To take a concrete instance; if 
the OQollector of a District realizes land 


" revenue at the prescribed rate, he does it 


in his representative capacity and the act 
is the act of the ruler; but if he empioys 
methods for its realization which are not 
permitted under the law or have not tne 
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sanction of the state he does these acts in 
his individual capacity, and on his own 
responsibility. When an attack is made 
on him in his former capacity, the attack 
is on the rule he represents, but if his 
method of realization alone is condemned, 
the condemation will touch his person alone 
and will not travel beyond his individual 
capacity. In my view, even on the defini- 
tion of “Government”, as given in Queen- 
Empress v, Bal Gangadhar Tilak (1), most 
of the report comes clearly within the mis- 
chief of the law. 

This is a sufficient answer to the conten- 
tion that criticism of the policy or adminis: 
trative acts of a particular officer or officers 
should not be held to come within the 
mischief of this section. The question is 
one of fact whether the words employed, 
directly or indirectly, tend to bring into 
hatred or contempt or to create disaffection 
towards the administration established in 
any State in India. The words “tend 
directly or indirectly” do not form part of 
s. 124 A, Indian Penal Code, and that is 
why it has been held that intention is an 
essential ingredient of that section. This 
distinction must not be lost sight of, as it 
usually, is. I might add that it would 
clearly be an easy thing to disguise a 
malicious attack upon Government or an 
administration under the guise of an 
attack on some of the officers of Govern- 
ment or an administration, carrying out 
the policy of Government. This, however, 
does not arise in this case as the ad- 
ministration is openly and unmistakenly 
attacked and held upto hatred and con- 
tempt. Again, the question in the form 
in which it is now before us, did not arise 
in ‘the Bombay case. Moreover, the 
offender there was found guilty of sedition 
and his petition to their Lordships of the 
Privy Council also failed. Neither before 
the Full Bench, which refused leave to 
certify the case a fit case for appeal to 
Her Majesty in Council, nor before their 
Lordships of the Privy Council, did the 
Counsel for the offender discuss the defini- 
tion of “Government” given by Strachey, J 
which is now relied upon. The objection 
taken was to other matters. I am, there- 
fore, unable to agree. that it can be said 
that their Lordships of the Privy Council 
gave their approval to the definition of 
Strachey, J., that question being not before 
them. The definition of “Government” 
given by Strachey, J. was followed in Annie 
Besant v. Government of Madras (7), which 
also discussed and. approved Queen- 
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Empress v. Jogendra Chunder Ghose (8), and 
Emperor v. Bhaskar (6). As I. read that 
judgment thare is nothing in-it which 
favours the petitioner. At p. 1119* of the 
report Annie Besant v. Government of 
Madras (7), Sir Abdur Rahim, Officiating 
Chief Justice, cbserved: 


“Government denotes an established authority 
entitled and able to administer the public affairs 
of the country. On the other hand, Government is 
not identical with any particular individuals who 
may be administering the Guvernment.” 


He referred to the remarks of Batty, J. 
in Emperor v. Bhaskar (6), and to Sir 
Comer Petheram’s explanation of the phrase 
in Queen-Empress V. Jogendra Chunder 
Ghose (8‘. The former said: 

“The individual is transitory and may be sepa-- 
rately criticised, but that which is essentially and 
inseparably connected with the idea of Govern- 


ment established by law cannot be attacked without 
coming within this section.” 


Sir Comer Petheram’s explanation that 
British India is governed like other parts 
of the Empire by persons to whom the 
power ie delegated for that purpose re- 
flects the same underlying idea. Such 
persons to whom this power is delegated 
cannot be criticised with impunity, if such 
criticism comes within the mischief of the 
section. I need not pursue this matter 
further as, in my view, so far as the pre- 
sent proceedings are concerned, it is abund- 
dantly clear that it was the administration 
of the Bahawalpur State which was the 
object of the attack and that attack falls 
whithin the mischief of the section. -I now 
come ta the explanations. They are in the 
nature of exceptions or safeguards and it 
would, therefore, be for the petitioner to 
establish that he comes within them. Ex- 
plaction 2 protects comments expressing 
disapprobation of the measures of the 
Government or administration with a view 
to obtain their alteration by lawful means, 
and, similarly, Expln. 3 protects comments 
expressing disapprobation of the adminis- 
trative or other action of the Government 
or administration, but the condition in both 
is that those comments should not excite or 
attempt to excite hatred, contempt or dis- 
affection. Strachey, J.'s remarks at pp. 137 
and 138} cf the report, Queen-Hmpress v. 


Bal Gangadhar Tilak (1), are pertinent in 
this respect: 


_ “The object of the explanation is to protect honest 
journalism and bona fide criticism of public mea- 
sures and institutions with a view to. their im- 
provement and to the remedying of grievances 
and abuses, and to distinguish this from attempts, - 


*Page of 39 M—| Hd]. 
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whether open or disguised, to make the :people hate 
their rulers." ©” : 

I have... already pointed out that the 
petitioner to his own petition cannot be 
said to have denied the objectionable 
nature of the remarks; he has merely em- 
phasized the allegation that these remarks 
were not meant against the Bahawalpur 
` Administration. It is, therefore, doubtful 
if he can avail himself of the benefit of 
these explanations. But apart from that, 
the comments express disapprobation of the 
measures of the administration and of the 
‘administrative and other action of the ad- 
ministration, and they certainly also excite 
or attempt to exci‘e hatred, contempt and 
disaffection. It only remains to discuss the 
new Expln.5. Here again the petitioner 
appears to me to be labouring under a 
misapprehension as to the import of the 
explanation. In para. 5 of his petition, 
besides urging that the report contains 
statements of fact, he contends that there 
was no malicious intention to excite hat- 
_ red, contempt or disaffection towards the 
Bahawalpur Administration. As I read 
Expln., 5, it is neesesary to prove three 
things namely: (a, that the objectionable 
statements are statements of facts: (b) 
that they were made without malicious in- 
tention: and (c) that the statements were 
made without attempting to excite hatred, 
contempt or disaffection. Proof of all three 
things is necessary before the explanation 
comes into play and, if any one of these 
ingredients is lacking, the explanation does 
not apply. In the present case, in my 
judgment, it is impossible to hold that any 
one of the ingredients has been made out. 
In agreement with the Hon'ble the Chief 
‘Justice, therefore, I would dismiss this ap- 
plication with costs which should be asses- 
sed at Rs. 150. 

. Order.—By majority we decide that this 
application te dismissed with costs. Coun- 
sel's fee Rs. 150. 

N: Application dismissed. 
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7 PATNA HIGH COURT 
Oivil Appeal No. 65 of 1935 
March 16, 1937 
Wort, J. 
BANK or BEHAR Lrp.—PuaIntirg— 
APPHLLANT 


VETSUS 
MADHUSUDAN LAL AND ANOTAER 


—Derrenpants Nos. 1 AND 2—RESPONDENTS 

Negotiable Instruments Act (XXVI of 1881), s. 28— 
Pro-note not showing any person other than person 
executing it as liable — Person liable —-Pleadings— 
Plaintiff not specifically denying allegation in written 
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statement—Allegations, whether should be held proved 
~—~Appeal— Plaintiff asking for decree against both 
defendants--Decree given against one — Appeal {B 
competent=-Promissory note —Promisor contending 
‘that he was induced to execute pro-note because he 
thought that security given to promisee by real debtor 
was sufficitent—Promisor not contending inducement 
by promisee—He ig liable under pro-note. 

The person liable on a pro-note is the person whose 
name appears on the face of the billand no other 
person Gan. be held liable unless it is clearly indicated 
on the face of the instrument that the agent is acting 
in his behalf. And where there is no indication on 
the face of the pro-note that any person other than 
the pergsonexecuting it is a real debtor, the person 
executing itisliable under it. Sadasuk Janki Das 
v. Sir Kishen Pershad (1), reliedon. oe 

What holds good as regards the allegations in the 
plaint does not hold good as regards the averments 
in the written statement Therefore the allegations in 
the written statement by the defendant cannot be held 
to be proved merely by the absence of their specific 
denial by the plaintiff. ae 

An appealfroma decree granting the plaintiff 
relief against only one of the two defendants, whereas 
he asks for decree against both of themis compe- 
tent. 

The promisor of a pro-note contended that he was 
induced by his own consideration of the matter to 
execute a hand-note because he thought that there 
was sufficient security given to the promisee by the 
real debtor for the loan. He did not allege that the 
promisee made any allegation regarding the security 
which induced him to execute the pro-note : either 

Held, that the promisor could not deny his liability 
under the pro-note as he was the principal debtor and 
not a surety. Ifhe had any right it was against the real 
debtor and not against the promisee. 

C.A. from the appellate decree of the 
Sub-Judge, 3rd Court, Gaya, dated Septem- 
ber 18, 1934. 

Mr. Netai Chandra Ghosh, for the Appel- 
Jant. 7 

Mr. Raj Kishore Prasad, for the Respond- 
ents. 

Judgment.—This is a very clear case 
andin my judgment quite hopeless from 
the point of view of the defendant-respond- 
ents. The plaintiff, the Behar Bank, sued 
two parties, defendant No.1 and defend- 
ant No. 2. Defendant No. 1 executed a pro- 
missory note for-Rs. 1,690 which it is now 
said was executed fora loan made to de- 
fendant No. 2. It may very well be that 
the loan was for defendant No. 2, but in the 
circumstances of the case, as will be seen, 
that question is quite immaterial. The 
Judge in the Court below has given judg- 
ment against defendant No. 2 on the foot- 
ing that the loan was advanced to him 
and be has said that the decision of their 
Lordships of the Judicial Committee of the 
Privy Councilin Sadasuk Janki Das v. Sir 


Kishen Pershad (1), 

(1) 46 O 663; 50 Ind Cas, 216; A IR 1918 P O 148; 
461A 33; 29 Cr. L J 340; 17 A L J 405; 5 MLT 
25:, 36 M L J3 429; 21 Bom. L R 605; LU PL R(P 0) 
37; (1929) M W N 310: 23 © W N 937-10 L W 143; 12 
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vances money under the belief that the executant 
of the document is the real debtor or-in cases where 
„he is led to believe like that.” ° = 


That is a completely erroneous statement 
of the law. Under the ordinary law of 
contract if an agent acts on behalf of the 
principal, the principal being disclosed, the 
creditor is entitled to sue the principal: 
s. 230, Contract Act, would apply, But that 
is not this case. The law under the Nego- 
tiable Instruments Act is an exception and 
s. 28, Negotiable Instruments Act, 1881, ap- 
plies, that is to say, the person. liable is 
the person whose name appears on the 
face of the bill and no other person can 
be held liable unless it is clearly -indicat- 
ed on the face of ihe instrument that .the 
agent is acting in his behalf. Thig-state- 
ment is supporied by a large number of 
decisions on the Bills of Exchénge Act, 
1882, in England and at Common Law, ard 
in India specially by the case reported in 
Sadasuk Janki Das v. Sir Kishen Pershad 
(1), to which I have already referred. 
The pr.missory note here’ admittedly was 
executed by defendant No. | and there is 


“no suggestion by either party that -there 
-was any indication on the facé of the bill 


that defendant No. 2 was the real debtor. 


-The only way to getout of that was for 
the plaintiff, if he desired,to make de- 


fendant No..2 liable or to have sued ‘the 
defendant on theloan and not on the pro- 
missory note. That raises the first question 
which is.argued before me. ; 


~ It is contended by the léarned. Advocate 
appearing on behalf of the respondents 
that the action was on the debt and not on 
‘the promissory note. It is true that it was 
for the‘balance due cn the promissory note, 
to say the least of it. But I° think it is 
‘abundantly clear, when the pleadings are 
looked into, that tLe action was on the bill 
or prcmissory note. Paragraph 1 of the 
plaint alleges thatthe defendant executed 
the promissory note in lieuof the said 
loan : Paragraph7 gives the date of the 
promissory note es the date of the cause of 
actin ;.and para. 7 of the written state- 
ment- aves that defendant No. 2 requested 
this defendant to execute a prcemissory note 


“and assured this defendant that as the orna- 


ments were valued at much. more than 
Rs. 1,800 there was no risk in this defend- 
ant executing the promissory note. If the 
plaint had been a plaint in an action on the 
debt, and ifthe defendant had understoud 
thatto be, ihe written statement would be 
quite different from what it was. The de- 
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fendant -would have -ignored the promis- 
siry note and stated that. he was 
acting in ‘the matter of the loan cn 
behalf of the defendant and that the 
plaintiff knew that to be the case. There 
is no suggesiion in the written statement 
which would entitle (if the matter was 
dealt with strictly as it ought to be) the’ 
defendant to. raise the question of the ex- 
ception under s. 28, Negotiable Instruments 
Act, that is to say, inducement by the 
plaintiff to sign the bill on the footing 
that he ‘defendant No. 1) would not be ligą 
ble. Thereis no such suggestion in the 
written statement whatever. Itis not sur- 
prising, therefore, that no cross-examination 
of the plaintiff's only witness was direct- 
edto that point, nor was any evidence | 
given by the defendant himself. His only 
suggestion was that there was some sort of 
understanding between him and defendant 
No. 2. When those facts are stated there 
could be no way out of giving judgment 
against defendant No. 1. To put it shortly, 
defendant No. 1, was liable on the face of 
the promissory note; it was an action on 
the promissory note ; it was not an action 
on the debt; and ‘lastly the defendant 
neither alleged nor did he prove those facts 
which would entitle him to take advantage ` 
ofthe exception under s. 28. | l 
I have listened to an extraordinary argu- 
ment tothe effect that as the defendant 
alleged it and asthe plaintiff did not deny, 
it must be taken to be proved. What holds 
good as regards ihe allegations in’ the 
plaint does not hold good as regards the, 
avermenis in the written statement, and 
indeed as I have already pointed out, the 
defendant made no attempt to prove ‘any 
inducement. The next point was that the 
appes] was incompetent as judgment had 
been given against defendant No. 2. The 
case of the plaintiff was that defendant No.1 
was liable and I suppose he had reason for 
making him liable. The Court wae asked 
to make both or eitherof them liable.’ As 
the plaintiff has got a grievance the appeal 
to the lower Appellate Court and to this 
Court is quite competent. Lastly it is sug- 
gested that the matter should go back for 
the delermination of the question of orna- 
ments. Ordinarily speaking . defendant 
No. 1 has got no rights with regard to these 
ornaments whatever. He, was not in the 
position of a surety. A surety, if security 
is given for the principal debtor's debt, 
has certain rights if the security is in. any 
way affected. If there was any fraud on the 
part cf defendant No. 2, the plaintiff. may 
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have (I do not say that’ he has, nor do I 
wish it to be understood that he has) some 
grievance : but certainly the dofenda:.t has 
got no action or right against the Bank. 
The question whether the matter should 
go back depends very largely ùpon the 
evidence of the defendant- himself. He 
makes no grievancein his evidence as to 
the handing back of the ornaments, for they 
have been handed back to defendant No. 2. 
He says in his evidence that the ornaments 
were worth at least Rs. 3,000: gold was dear 
in 1931. ‘Defendant No. 2’, says the wit- 
ness ‘told me that the ornaments were 
worth Rs. 2,500. I believed what he said. 
At that time I had no idea that I might be 
deceived. He then says : 

“On July 7,1931, I did not ask defendant No. 2 
or Haridas to show me ornaments that were pledged 
in March 1927, I kept no list of the ornaments or 
their weights. Ihave no recollection oftheir weights 

. As the ornaments were sold for much lesser price, 
Tinfer that they must have been changed,” 

There are several passages to the effect 
that the witness knew nothing about the 
ornaments at all. He had gone entirely 
on the statement or alleged statement made 
by defendant No. 1, and in the circum- 
stances it would be waste of public time 
to allow the case to go back for a decision 
whether by collusion (by that I understand 
the argument to mean fraud of the Bank 
and defendant No. 2) defendant No. l has 
been in some way cheated. If he has got 
any rights he has got against defendant 
No. 2, but certainly not against the Bank. 
Defendant No. 1 (respondent) is the princi- 
pal debtor and not a surety. I would add 


one thing further which makes the matter 


as apoint of law beyond any doubt, The 
allegation of defendant No.1 was that he 
was induced either actively by defendant 
No. 2 or by his own consideration of the 
matter to execute this hand-note because he 
thought that there was sufficient security. 
There is no suggestion that the Bank madè 
any allegation about the security which 
they held, and it would be impossible, 
therefore, even if the learned Judge held to 
the contrary, to hold that as a matter of law 
the defendant was eutitled to set up this 
defence to an action on the promissory 
note which I have held this to be. I have 


already pointed out and I repeat that this 


is tomy mind a very clear case indeed 
and the judgment of the Court below must 
be set aside and there must-be'a decree 
against defendant No.1 with interest pen- 
dente lite and costs throughout. Leave to 
appeal is refused. ` 


D. ` -+ = Order accordingly. - 
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ALLAHABAD HIGH COURT 
Criminal Appeal No. 822 of 1836 
March 18, 1937 
CoLLISTER AND BAJPAI, JJ. 
EMPEROR—PrRosgovuTor 

VETESUS 
CHOKHEY— RESPONDENT 

Evidence Act (I of 1872), s. 27—Scope—Portion 
of statement of accused relating distinctly and 
positively to.fact. discovered—Admisstbilit y—State- 
ment that accused. buried gun in certain place, made 
while in Police custody—Gun subsequently discover- 
edat that place—Admissibility — Arms Act (XI of 
1878), s. 19 )—-On accused information, unlicensed 
gun recovered from place accessible to public— 
Public, held could not ordinarily get at gunas it 
was concealed fromview—Accused held could have 
access and hence in possession and control of gun. 

The intention of the Legislature in enacting s. 27 
of the Evidence Act, was that the minimum portion 
of a confession made toa Police Officer orof in- 
formation givento him should be admitted into evi- 
dence which might reasonably be held to. relate dis- 
tinctly and. positively to the fact discovered and 
which is necessary to be proved in order adequately 
to explain such discovery. [p. 456, col. 1.] 

Consequently, the statement of the accused made 
while in Police custody, that he had himself buried 
a gun at a certain place, leading to the discovery of 
that gun in that place, is admissible in evidence. 

[Case-law discussed. }. 

And where onsuch an information the unlicensed 
gun was recovered from the Railway premises 
within the Railway fencing, which place was acces- 
sible to the public: 

Held, that although the place was accessible to 
the public and a path was running close by, no 
member of the public could have ordinarily got at 
the gun inasmuch.as it was concealed from view, 
whereas the accused could have access to itat oppor- 
tune Moments and in the eye of the law he must be 
deemed to be in possession and control of the gun. 
[p. 456, col. 1,] Š 


Cr. A. from the order of the Sessions 
Judge, Mainpuri, dated July 2, 1936. 

The Government Advocate, for the Crown. 

Mr. S. K. Dutt, for the Respondent. 


Judgment.—Chokhey was jconvicted by 
a Magistrate on a charge under s. 19 (f), 
Arms Act, and was sentenced to rigorous 
imprisonment for 18 months. He appealed 
to the Sessions Judge, who allowed his 
appeal and set aside the conviction. The 
Local Government has appealed to this 
Court from the order of acquittal. It 
appears that a man named Bihari gave 
information about certain. burglaries and 
dacoities and implicated the reepondent, 
who was thereupon arrested. The respon- 
dent gave certain information to Nasir Ali 
Khan, the Sub-Inspector of Shikohabad, 
and took him to a place near a cabin of 
the railway station at Shikohabad. He then 


-dug up the ground at that spot and product 


ed’ a‘gun. The recovery note was attest- 
ed by certain persons, including Pt, 
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Chheda Lal, who came into the witness box 
and gave evidence. The only two wit- 
nesses in the case were the Sub-Inspector 
and Pt. Chheda Lal. The respondent 
denied having been in possession of the 
gun or having produced it, but was un- 
able to explain why he had been implicat- 
ed. The learned Judge observes: 

“So far as the facts of the recovery of the gun are 
concerned, I think that it has been sufficiently estab- 
lished in this case. But I think that the con- 
viction of the appellant is not sustainable on legal 
grounds, As provided by the Arms Act, the un- 
licensed arm should have been found in the posses- 
sion and control of the accused in order to convict 
him under e. 19 (f) Arms Act. The place from 
which the gun was recovered was nob in the pos- 
session of the accused. It was recovered from the 
railway premises within the railway fencing It 
was a place accessible to the public and a path was 
running close by. Anyone else could have taken 
away the gun by digging out the ground, Hence 
it could not be said to be under his control. It is 
possible that someone else. within the knowledge 
of the accused might have concealed the gun there, 
and so the mere knowledge of the concealment of an 
unlicensed gun could not bring him under the purview 
of the law.” 


The learned Judge, relying on three 
reported cases, proceeded to allow the ap- 
peal and acquitted the respondent. Those 
cases are Gian Chand v. Emperor (1), Lakhan 
Singh v. Emperor, 35 Cr. L. J. 973. :2) and 
Kaul Ahir v. Emperor (3). The ratio deci- 
dendi in those cases was that when a weapon 
is found on premises occupied by several 
persons, no individual from among them 
can be convicted under the Arms Act 
unless it is proved that the weapon thus 
found was in his own particular posses- 
sion or control. In none of the wubove- 
mentioned cases was there any question of 
the applicability of s. 27, Evidence Act. 
In the case which is now under appeal the 
applicability of that section is vitally in 
question, but it has been totally overlooked 
by the learned Judge. Sub-Inspector Nasir 
Ali Khan states that Chokhey had informed 
him that he had a gun which he had buried 
in the ground near acabin of the railway 
station al Shikohabad and he then took the 
Sub-Inspector to that place and unearthed 
the gun. That he did give such informa- 
tion tothe Sub-Inspector is in the circum- 
stances very probable and we can find no 
good reason to disbelieve the Sub-Inspec- 
tor on this point. That the respondent 


(1) A IR1983 Lah. 314; 146 Ind. Oas. 232; 34 
Or. L J 1256; (1933) Or. Oas. 548; 6 R L 195. 

(2) 35 Or. L J973; 149 Ind. Cas. 533, AIR 1934 
Oudh 200; (1934) Cr, Cas. 587; 11 O W N 534;6 RO 
572; 9 Luck. 607. 

(3) (1932) A LJ 1072; 143 Ind, Cas. 114 A I R 
1933 All.112; L R14 A 7Or.; (1933) Or. Oas. 160; 

34 Cr.- LJ 577; 55 A 112; Ind. Rul. (1933) Al. 195. 
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dug up the gun is conclusively proved by 
the evidence of this Police Officer and Pandit 
Chheda Lal. It is, however, contended on 
behalf of the respondent that the statement 
which led to the recovery of the weapon is 
not admissible in evidence as against the 
respondent and that all that is therefore 
proved against him is that he knew the 
whereabouts ofthe gun. Itis argued that 
this will not suffice for a conviction and 
that the view taken by the Judge is correct. 
We find ourselves unable to agree with 
this contention. 


In Queen-Empress v. Naha (4) a certain 
person was charged under s. 411, Indian 
Penal Code, with having dishonestly receiv- 
ed stolen property. He informed the Police 
that he had buried the property in a field 
and he then took the Police Officials to the 
spot and with his own hands unearthed a 
pot which contained the property. It was 
held by a Full Bench of the Bombay High 
Court that the accused's statement that he 
had buried the property in a field was ad- 
missible under s. 27, Evidence Act, inas- 
much as it set the Police in motion and led 
to the discovery of the property. The next 
authorities with which we shall deal are from 
the Punjab. In Isher Singh v. Emperor, 
33 Ind. Cas. 823 (5), the accused told the 
Police that he had buried a weapon in his 
field and he then took the Inspector of Police 
and other persons to that field and dug out 
a revolver. It was held by a Bench of the 
Punjab Chief Court that the accused's 
statement that he had buried the revolver 
was admissible in evidence. The case in 
Queen-Empress v. Nuna (4) was referred to 
and followed. In Alt Ahmad v. Emperor. 
(6) the accused persons stated that they had 
buried certain weapons and in consequence 
of that information the said weapons were 
discovered; and it was held by a learned 
Judge of the Lahore High Court that the 
information so given was admissible under 
s. 27, Evidence Act. The case in Isher 
Singh v. Emperor, 33 Ind. Cas. 823 (5) was 
followed. In Naurang Singh v. Emperor 
(7) arevolver was found in a well which 
the accused had pointed out to the Police 
as being the place in which he had thrown 
the weapon. It was held that when an 
article, the possession of which is forbidden 
by the Arms Act, has been discovered by 


(4) 14 B 260, 

(5) 33 Ind. Cas, 823; AIR 1916 Lah. 228;17 Or. 
L J183; 72 P L R 1916; 50 P W R 1916 Or. 

(6) A IR 1923 Lah, 434. 

(DAIR 1927 Lah. 900; 100 Ind. Cas. 122; 28 Cr, 
LJ 250; 28 P L R 626; 9 Lah. L J 211. 
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reason of information given by an accused 
person, his conviction based upon that 
evidence is Valid. The case in Isher Singh 
v. Emperor, 33 Ind. Cas. 823 (5) was again 
referred to and followed. 

The case in Sukhan v. Emperor (8) was de- 
cided by a Full Benchof seven Judges. 
certain person was tried under s. 302, Indian 
Penal Code, on a charge of having murdered 
a boy. The boy had -been wearing certain 
ornaments, but they were no longer on the 
body when it was recovered from a well. 
In the course of the investigation the accus- 
ed said: “I had removed the karas, had 
pushed the boy into the well and had pledg- 
ed the karas with Allah Din”. In conge- 
quence of the information thus given the 
karas were recovered from. Allah Din and 
were identified as those which the boy had 
been’ wearing when alive. Five of .the 
learned Judges’ were of opinion that the 
statement by the accused that he had 
pledged with Allah Vin the karas subse- 
quently recovered from the latter was ad- 
missible under s. 27, Evidence Act, but 
that the rest of the incriminating statement 
could not be received in evidence. The 
other two learned Judges went even fur- 
ther and were prepared to admit. also the 
statement of the accused that he had re- 
moved the karas (i.e., from the person of 
the murderéd boy). In Superintendent and 
Remembrancer of Legal Affairs, Bengal v. 
Bhajoo Majhi (9), decided by a Bench of 
the Calcutta High Court, Graham, J., ex- 
pressed the opinion that the provisions of 
s. 27, Evidence Act, must be very strictly 
construed, care being exercised to see that 
the purpose and object of ss. 25 and 26 and 
the safeguards provided in s.27 are not 
rendered nugatory by any lax interpreta- 
tion. ` Lort- Williams, J. went so far as to 
hold that all that could be stated in evidence 
was that in consequence of information 
received from the prisoner, certain facts 
had been discovered, thus to that-extent 
fixing the prisoner with knowledge. He 
expressed agreement with the dissentient 
judgment of Mahmood, J. in Queen- Empress 
v. Babu Lal (10). , 

The last-mentioned case was decided by 
a Bench of five Judges of this Court. Two 
persons had given information to the effect 


(8) 10 Lah. 283; 115 Ind. Oas. 6; A I R1929 Lah. 
344; 30 Or, LJ 414; 30 P L R 197;11 Lah, LJ 159: 
- Ind. Rul. (1929) Lah. 342 (F B). 

(9) 57 01062; 125 Ind. Cas. 733: A I R1930 Oal. 
291; 34 © W N 106; (1930) Cr. Gas, 379; Ind. Rul. 
1940) Oal. 608, 


(10) 6 A 509; A W. N 1884, 229 (F B). 
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that they had stolen a cow and a calf and 
had sold them to a certain individual at a 
particular place. It was held by four of the 
learned Judges (Mahmood, J. dissenting) 
thats. 27, Evidence Act, is a proviso not 
only’ to s- 26, but also to s. 25, and that, 
therefore, so much of the information given 
by the accused to the Police Officer, whe- 
ther amounting to a confession or not, as 
related distinctly to the facts thereby dis- 
covered, might be proved. Mahmood, J., 
was of opinion that s. 27, Evidence Act, was 
not a proviso to s. 25, but only to s. 26 and 
that, therefore, that statement in question 
was wholly inadmissible in evidence. Brod- 
hurst, J. at pp. 518 and 519* gives an 
illustration in explanation of his view, from 
which it would appear that in his opinion 
if a person gave himself up to a Police 
Officer and made a full confession, In the 
course of which he stated that the knife with 
which he had committed a murder was In a 
certain well along with the body of the 
murdered man, the whole of the above 
quoted portion of the confession would be 
admissible against the prisoner under 8. 27, 
Evidence Act, including the statement that 
he had committed the murder. Straight, J. 
(Offg. C.J.) and Oldfield. J. did not go to 
this length. At p. 514*, Oldfield, J. observed 
that in the case before them proof would 
be confined to the statement of the Police 
Official that the accused persons told him 
that they had sold'a cow and a calf to a 
certain person; and the same view was 
expressed by Straight, J., at the bottom of 
p. 549 and top of p. 55U*. Then there is 
the case of Emperor v. Panchu (11), in 
which Knox, J, quoted the following obser- 
vation of West, J. in Reg. v. Jora Hasji (12). 
“Tt is not all statements connected with the pro- 
duction or finding of property which are admissible; 
those only which lead immediately to the discovery 
of property, and so far as they do lead to such dis- 
covery, are properly admissible. Other statements 
connected with the one thus made evidence, and so 
mediately, but not necessarily or directly, connected 
with the fact discovered, are not to be admitted, as 
this would rather be an evasion than a fulfilment of 
the law, which is designed to guard prisoners ac- 
cused of offences against unfair practices on t 8 
part of the Police. For instance, a man says: you 
will find a stick at such and such a place. I killed. 
Rama with it.’ A Policeman, in such a case, may be 
allowed to say he went to the place indicated, and 


found the stick; but any statement as to the confes- 
sion of murder would be inadmissible. 


There are other authorities, but it is not 


(11) 13 AL J 1077; 32 Ind. Cas. 136; ATR 1915. 
All. 485; 17 Cr. LJB | 
(12) 11 BH O R 242. 
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necessary to discuss them. It appears to 
us that the language ofthe section and the 
trend of authority support the view which 
we are about to express. Section 27, Evi- 
dence Act, reads as follows: ; 
“Provided that when any fact is deposed to as dis- 
covered in consequence of information received from 
a person accused of any offence, in the custody ofa 


' Police Officer, so much of such information, whether 


it amounts to a confession ornot, as relates distinctly 
to the fact thereby discovered, may be proved.” 

In the present case the Sub-Inspector’s 
‘evidence shows that the respondent was in 
his Gustody at the time when he gave the 
information. What he said was that he had 
a gun which he had buried in the ground 
near a cabin of the Shikohabad Railway 
Station. It seems to us that the intention 
of the Legislature in enacting s. 27 of the 
Act was that the minimum portion of a con- 
fession made to a Police Officer or of infor- 
mation given to him should be admitted into 
evidence which might reasonably be held 
to relate distinctly and positively to the 
fact discovered and which is necessary to 
be proved in order adequately to explain 
such discovery. In the present case the 
respondent's statement that he had buried 
.a gun related distinctly to the fact subse- 
quently discovered and, if any words of 
such statement are to be excluded, there 
will be nothing left to explain the recovery 
of the gun. The prosecution cannot be 
restricted to proving that the respondent 
said that a gun lay buried at a certain place, 
for that is not what he said. What he said 
was; “I have buried a gun atsuch and 
such a place.” In our Opinion, therefore, 
the respondent's statement to the Sub- 
Inspector that he himself had burieda gun 
ata certain place is admissible in evidence. 
This statement and the fact of the respon- 
dent having taken the Sub-Inspector to the 
place indicated and having unearthed a 
gun establish his possession of and control 
over this weapon. It is true that the gun 
“was recovered from the railway premises 
within the railway fencing,” but the respon- 
dent had taken the precaution of burying 


it and although “the place was accessible 


to the public and a path was running close 
by,” no member of the public could have 
ordinarily got at the gun inasmuch as it 
was’ concealed from view, whereas the ac: 
cused could have access to it at opportune 
moments and in the eye of the law he must 
be deemed to be in possession and control 
of the gun. 

In the result we allow this appeal and set 
aside the order of acquittal. We convict 
Chokhey under s. 19 (f), Arms Act, and 


SHIROMANI GURDWARA PAR. COMMITTEE V. SARDAR SINGH (LAH.) 


17010 


sentence him to be rigorously imprisoned 
for 18 months. 
Do. l Appeal allowed. 


a ened 


LAHORE HIGH COURT 
First Civil Appeal No. 77 of 1936 
November 3, 1936 
Apptson AND DIN MOBAMMAD, JJ. 


SHIROMANI GURDWARA. 
PARBANDHAK COMMITTEE — OBJECTOR 
—APPELLANT 

VETSUS ° 


SARDAR SINGH AND ANoTHER—PETITIONERS 
AND OTHERS— Pro forma OBJEOTORS— 
RESPONDENTS 

Sikh Gurdwaras, Act (VIII of 1925), s. 18— 

Mahant acquiring occupancy rights—Acquisition 
shown as personal in Revenue Records—Occupancy 
rights, if personal or held on behalf of institu- 
tion. 
TA grant to a person by way of reward in 
recognition of services rendered to the Gur- 
dwara always remains a personal one. If a per- 
son, while occupying the office of mahant, acquires 
occupancy land and occupancy rights in it and 
the acquisition is shown as persona! in the Reve- 
nue Records, the occupancy rights so acquired are 
personal to him andhe holds the land personally 
and noton behalf of the institution. Gurdwara 
Parbandhak Committee v. Sohan Singh (1), Shiromant 
Gurdwara Parbandhak Committee v. Karam Singh 
(2), Shiromani Gurdwara Parbandhak Committee 
v, Karam Singh (3)and Abdul Haq v. Shiromant 
Gurdwara Parbandhak Committee, Lahore (4), re- 
lied on. 

F. C. A. from the decree of the Sikh 
Gurdwaras Tribunal, Lahore, dated Novem- 
ber 22, 1935. 

Sardar Charan Singh and Sardar 
Narindar Singh, for the Appellant. 

Din Mohammad, J.—This judgment 
will dispose of Regular First Appeals Nos. 77 
and 90 to #6 of 1936. These appeals 
have been preferred by the Shiromani 
Gurdwara Parbandhak Committee. Some 
of the respondents in Appeal No. 94 are 
admittedly the proprietors of the land in 
dispute. All the other respondents are 
alienees from the last Mahant. The con- 
troversy rages round the occupancy rights 
in 280 kanals 17 marlas of land in village 
Chak Darwesh in‘the district of Gujerat. 
The objectors claimed that these rights 
belonged tothe Gurdwara at Guliana, but 
this claim was resisted by all the peti- 
tioners-respondents except Hari Singh ond 
Hakam Singh who admitted the claim. 
It was contended on their behalf too that 
the alienations in their favour have been 
effected for necessity. The main question. 
that falls to be determined in these cases 
is whether the occupancy rights belonged 


4 


_ dwara. 
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to, the Gurdwara or were vested in the 
Mahant in his personal capacity. After 
examining the various extracts from the 
revenue records, we have arrived at the 
` conclusion that the occupancy rights in 
dispute belonged to the Mahant himself 
_and did not vest inhim by virtue of his 
being an officeeholder of-the Gurdwara. 
Even the Shiromani Gurdwara Parban- 
dhak Committee itself is notin a position 
to urge that these rights had ever been 
shown in the name of the Gurdwara. The 
only eontention raised on behalf of the 
Committee is that the Mahant came 
into possession of these rights by virtue of 
the office that he held in the Gurdwara 
and that consequently benefit of the 
presumption under s. 18, Sikh Gurdwaras 
Act, should be given to the institution.. In 
support of this contention the appellant 
mainly relies on the fact that the muaft 
that was attached to the institution always 
descended from one office-holder to another 
and that consequently. the occupancy rights 
too should be presumed to have been in- 
herited. by the incumbent of the office from 
his predecessor. This, however, cannot be. 
It is true that the muafi did descend from 
one office-holder to another, but this had 
not been so in the case of the occupancy 
rights. 

The occupancy rights in dispute were 
created for the first time in 1857 as would 


appear from Ex. P. 16 whichis a copy of. 


the chitha mozarian maurust mauza Chak 
Darwesh (statement of occupancy tenants, 
Ohak Darwesh). Ohanan Singh and others 
were shown as occupancy tenants under 
Jalal Din and others on the ground of con- 
tinuous occupation and no reference what- 
ever was made to tbese rights being 
attached to the office of Mahant. The report 
of the Settlement Superintendent does 
refer to the muafi held by Ohanan Singh 
and others, but this fact by itself will no: 
afford any good ground to hold that Chanan 
Singh and others were being granted the 
occupancy rights on account -of their con- 
nection with the Gurdwara. Moreover, there 
is no reliable evidence on the record to 
show that the income from these occupancy: 
rights had ever been spent on the Gur- 
Even if it be assumed for the sake 
of argument that the occupancy rights in 
dispute were granted to Chanan Singh and 
others on account of theirrendering services 
to the Gurdwara, there is abundant authority 
in support of the proposition that a grant 
to a person by way of reward in recogni- 


tion of services rendered to the Gurdwara 


e 
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always remains a personal one, Gurdwara 
Parbandhak Committee v. Sohan Singh (1). 
Further, there is nothing inconsistent in a 
pujari or any other religions official hold- 
ing property in his own name: Shiromani 
Gurdwara Parbandhak Committee v. Karam 
Singh (2). Reference may also be made 
to Shiromani Gurdwara Parbandhak Com- 
mittee v. Karam Singh (3), where in a case 
of a jagir, devolving from father to son 
and confirmed by the British Government 
at the time, of annexation personally in 
the name of the man whe was then enjoying 
the benefit, it was held by a Division Bench 
of this Court that the jagir was a personal 
grant even though’ the grantee happened 
to be a pujart and that no presumption 
unders. 18, Cl. (6) or (g), Sikh Gurdwaras 
Act, arose. 

In Abdul Haq v. Shiromani Gurdwara 
Parbandhak Committee, Lahore (4), it was 
held by a Division Bench of this Court that 
the primary authority on title consists of 
the Jamabandi, and their value is very 
much greater than that of any entry in 
any muafi register. ‘The learned Judges 
further observed that, although in that 
case the words used in 1856 conveyed that 
the land was attached to the institution, 
this could in no way be taken as cancell- 
ing or reversing the entries consistently 
made from 1851 onwards in all the Jama- 
bandis showing the Mahant for the time 
being as the owner of the land in suit. 
This is on all fours with the present case 
in which, as already stated, the Jamabandis 
have always shown Ohanan Singh or his 
descendants as the personal holders of the 
land. We have, therefore, no hesitation 
in affirming the decision of the Gurdwara 
Tribnnal to the effect that the person shown 
as occupying the land in the revenue 
records was holding the land personally 
and not on behalf of the institution. In 
these circumstances no other question arises. 
We accordingly affirm the decree of the 
Gurdwara Tribunal and dismiss all these 
appeals. No costs will be allowed in Ap- 
peals Nos. 77, 90, 91, 92, 93,95 and 96 ag 
the respondents were absent. The contest- 
ing respondents in Appeal No. 94 will, 
however, get their costs from the appellant. 
“oN Appeal dismissed. 


(1) A IR 1930 Lab, 609; 128 Ind. Qas. 492; Ind. Rul 
(1931) Lah. 80. 

(2) AIR 1930 Lah, 46; 123 Ind Cas. 835; Ind. 
Rul. (1930) Leh. 483. 


(3) AIR 1930 Lah. 757; 126 Ind. Cas, 71; Ind. 
Rul. (1930) Lah. 679. 
(4) Al R1932 Lah, 513; 138 Ind. Cas. 387; 33 P 


L R 780; 14 Lah, 156; Ind, Rul, (1932) Lah, 474. 
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PATNA HIGH COURT 
; Special Bench 
Civil Reference No. 3 of 1935 
. February 20, 1936 a 
COURTNEY-TERRELL, C. J., MACPHERSON 
AND FAZL Aut, JJ. 
K, a MUKHTAR or AURANGABAD— 
PETITIONER 
Legal Practitioners Act (XVIII of 1879), s. 13 
(b)—Mukhtar exacting money to gratify Court Sub- 
Inspector to facilitate release-of client whose release 
on bail had been ordered—Practice held illegal, en- 


tailing suspension. 

Where a mukhtar exacts money for purposes of 
gratifying the Court Sub-Inspector to facilitate re- 
Tease of the client who has been already ordered to 
be released on bail, the practice is illegal and re- 
ceiving such amount and adhering to the same, 
amounts to professional misconduct. 

(The mukhtar was suspended from practice for two 


years. | 

C. Ref. from the report of the District 
Judge, Gaya, dated September 24, 1935 

Messrs. Guru Saran Prasad, A. N. Lal 
and Dhyan Chandra, for the Petitioner. 

The Government Advocate, for the Crown. 
= Courtney-Terrell, C. J.—In this matter 
the District Judge has reported upon the 
conduct of one K, a mukhtar, practising at 
Aurangabad in the District of Gaya under 
`s. 13 (b), Legal Practitioners Act. The evi- 
_ dence very clearly reveals the following 
"state. of facts: In the early part of the 
‘year 1935, two persons Jaddu Lobar and 
Doman Lohar were the accused on a charge 
of theft. Acrelative of theirs Sardar Lohar 
on January 2, accompanied. by three other 
persons Raghuni Singh, Harbans Singh and 
CGharitar Singh, went to the mukhtar to 
employ ‘him to move an application for bail 
before the Sub-Divisional Officer. The 
mukhtar took from them a sum of Rs. 2 
which has been described variously. as his 
fee for making the required application and 


also as a mere retaining fee or a sagoon,. 


for the work that he was to do for them and 
also Rs. 2 to pay for the necessary stamps. 
He went before the Magistrate and duly 
obtained the order that the accused persons 
should be released on bail, the bail being 
fixed at Rs. 300 for each of them. After 
the order was made, outside the Oourt and 
very close to it, the mukhtar had a further 
interview with Sardar Lohar and his friends 
and took from them a further sum of Rs. 13. 
They say, and in our opinion with truth, 
that the mukhtar told them that that would 
be by way of kharcha and that the sum was 
arrived at in the following way: The bail 
which was ordered . being Rs. 600 he said 
that the customary amount would be 5 per 
cent. which would amount to Rs. 30. Sardar 
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Lohar had come to the Court with only 
Rs. 18 provided -by his relatives and he said 
that he could not afford such a sum. There- 
upon the mukhtar took all that Sardar. 
Lohar had by way of balance out of the 
een yi which he started out amounting 
to Ks. 13. 


Thè kharcha referred to was well under- 
stood in the nature of a customary exaction 
by the Court Sub-Inspector or by persons 
under his command to facilitate the release 
of the persons in custody pursuant to the 
order of the Court. The mukhtar, however, 
has told a story, and in our opinion it is a 
thoroughly false story, that his clients were 
so pleased with the result of his application 
for bail that they gave him Rs. 11 as a fee 
together with Rs. 2 to be paid to his clerk, 
making up the total of Rs. 13, and he has 
even endeavoured to produce evidence of 
other clients of his who purport to say that 
this was the mukhtar’s customary fee for 
such services, evidence which we do not 
believe. The unhappy fact is that the 
efforts by this Court to secure in the lower 
Courts honest administration in the offices 
meets with little general public co-operation 
and this makes the detection of these cases 
of illegal exactions particularly difficult. 
Nevertheless this Court will not relax its 
endeavour to stamp out such abuses, howe 
ever difficult the task. It would appear 
from the evidence that while the accused 
persons were still in custody and not yet 
released, a friend of theirs, one Bechan 
Singh, who appears to have been quite 
accustomed to matters of Court procedure, 
came in and talked to them and they told 
him that they were in difficulties about 
being released and that they had paid. to 
mukhtar the necessary sum to obtain their 
release. He immediately went to the Court 
Sub-Inspector and complained about this 
matter on behalf of his friends. There- 
upon the Court Sub-Inspector took them to 
the Sub-Deputy Magistrate to whom they 
told the story of the taking from them of 
this sum of Rs. 13 by the mukhtar for the 
purposes of the so-called kharcha. The Sub. 
Deputy Magistrate seems to have been 
under the impression that he was being 
asked toinvestigate a charge against the 
Court Sub-Inspector and his subordinate 
and inasmuch as these persons did not at 
the time mention specifically that the money 
was required by the Sub-Inspector he told 
the Court Sub-Inspector that there was no 
need for him to go into the matter further. 
The matter was again taken by the Sub- 
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Inspector to the Sub-Divisional Officer him- 
self who-sent the Sub-Inspector with Sardar 
Lohar and his friends to the Sub-Deputy 
Magistrate where they repeated the story 
of the mukhtar’s conduct but were a little 
more specific in stating that the money was 
required by the mukhtar to gratify the 
Court Sub-Inspector’s Office 


Now it would appear that shortly before 
this occurrence some other persons who 
were in custody- and with regard to whom a 
Telease on bail had been ordered by the 
Magistrate, had complained of the fact that 
fhey were not promptly released and the 
Sub-Inspector had been. censured by the 
Magistrate for not releasing the people 
according to his crder. Moreover the friend 
of Sardar Lohar, that is to say Bechan Singh 
to whom Ihave already referred, had some 
grievance against the mukhtar, It is very 
clear that the Sub-Inspector and Bechan 
Singh saw their opportunity in revealing 
the state of facts before the Magistrate and 
that the facts were so revealed. The excuse 
by the mukhtar that he was not really en- 
deavouring to obtain and had not obtained 
any money for the purpose of gratifying 
` the Court Sub-Inspector or his subordinates 
but thathe had merely asked and obtained 
his own professional remuneration cannot 
be believed for a moment. The mukhtar 
firstly offended against the clients them- 
selves by taking money from them on the 
representation thatit was required for an 
illegal but apparently necessary gratifica- 
tion of the Sub-Inspector’s Office : secondly 
he seems to have offended the Sub-Inspec- 
tor by adhering to the entire sum which he 
got out of these persons, and thirdly he has 
lent himself professionally to a practice 
which though unfortunately common is dis- 
graceful and leads to a serious evil in the 
administration of justice. We are told that 
the mukhtar is a man respected and occu- 
pies various public positions. To my mind 
instead of making the matter any better it 
is made substantially worse, for it would 
seem to indicate that a relatively low 
standard is required for those positions. 
We owe a duty first of all tothe adminis- 
tration: of justice of which we are the pro- 
perly appointed guardians and the litigant 
public must be protected from illegal 
exactions. We also owe a duty to the useful 
professional body of mukhtars whose good 
name is damaged -by conduct of this kind 
and more especially so in the case of a man 
holding a relatively high professional and 
social position. We are constrained in the 
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circumstances to order that the mukhtar be 
suspended from practice for two years. 
Macpherson, J.—I agree. 
Fazl All, J.—I agree. 
Da Order accordingly. 





ALLAHABAD HIGH COURT. 

First Civil Appeal No. 241 of 1931 

October 31, 1935 
HARRIES AND RACHHPAL SINGE, JJ. 
KAILASH NARALN—PLAINTIFP 
—APPELLANT 
versus 
GOPI NATH AND ANOTHER-——DEFENDANTg——~ 


RESPONDENTS 
Court-fees—Declaratory suit—Plaintiff can frame 
suit in any manner—Further relief deliberately not 
asked — Court's duty — Plaintiff, if can claim that 
court-fees paid is sufficient—Court Fees Act (VII of 
1870),s 6—Court's duty to see sufficiency of court- 
fees—Ex parte decree against plaintiff for loss in 
new business started by father — Suit for declaration 
that he is not liable for such loss—No relief of can- 
cellation of ex parte decree—Suit held was for further 
relief of cancellation of ex parte decree, so far as 
plaintiff was concerned. 

The plaintiff is entitled to framea suitin any 
manner he likes and there is no duty cast upon the 
Court to give him advice that unless he seeks further 
relief his suit may not be successful. The plaintiff 
takes the consequences of his selection and he runs 
the risk of his suit being dismissed if later on it ig 
found by the Court thatthe case wasone in whicha 
further relief should have been asked by the plaintiff, 
In cases in which the plaintiff makesup his mind 
beforehand that he is not going to claim further relief 
and he deliberately sa frames his suit asto avoid 
asking for further relief, all that the Court has to 
see is whether on the allegations set forth in the 
plaint the suit is one for & mere declaration or it 
is a suit for a further relief plus a declaration though 
the real nature of the claim is concealed. In cases of 
this kind the plaintiff is certainly entitled to insti- 
tute a suit fora mere declaration and he can say to 
the Court that as no further relief is claimed by 
him the court-fes paid by him is quite sufficient, 
Bishan Sarup v. Musa Mal (1), relied on, [p, 460 
col. 2; p. 461, col. 1.] i 

The Oourts have full power to look into the allega- 
tions made in the plaint in orderto decide whether 
in & particular case the plaintiff is asking for a mere 
declaration or whether in effect heis asking fora 
further relief plus declaration. It is always open to 
the Court to find out by looking into the allegations 
in the plaint as to whether or not the court-fee paid ig 
sufficient. In fact it is a duty which is cast upon the 
Court under s. 6, Court Fees Act. [p. 462, cols. 1 & 2. 

An ex parte decree was passed against the plaintist 
for a certain loss in a business started by his father. 
The plaintiff instituted a suit for a declaration, without 
asking for cancellation ofthe ex parte decree: that he 
was hot personally liable for the loss in the new busi. 
ness started by his father out of the ancestral fundg 
and which he had no right to do: 

Held, that in substance the plaint asked for further 
relief of cancellation and setting aside of the ez parte 
decree against the plaintiff, which claim could not 
amount to a mere declaration’ and hence additional 
court-fee should be paid. Bishan Sarup v. Musa 
Mal (1) and Kaly Ram v. Babu [al(z) and F, A. 


+ 


i 


— at 
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No. 188 of 1933, relied on. Sri Krishna Chandra v. 
Mahabir Prasad (3), explained. 

F.O. A. from the decision of the Sub- 
Judge, Etawah, dated March 14, 19831. 

Messrs. Krishna Murari Lal and Gopalji 
Mehrotra, for the Appellant. 

Mr. N.C. Vaish, for the Respondents. 


' Judgment. —This is a plaintiff's appeal 
arising out of a suit for obtaining a decla- 
ration. The facts of the case may be 
stated as follows: Babu Kailash Narain, 
plaintiff, isthe son of Babu Bankey Lal. 
He instituted a suit to obtain a declara- 
tion that decree No. 5 of 1928 of the 
Court of the Subordinate Judge of Etawah, 
Gopi Nath and another v. Bankey Lal and 
another, passed on February 27, . 1928 
and obtained by the defendants cunningly, 
fraudulently and dishonestly against him 
ex parte wasnull and void, illegal, ineffec- 
tual and unenforceable. The plaintiff in 
his plaint alleged that during his minority 
he had been living with his. maternal 


‘uncles, that during that period his 


father Bankey Lal started an altogether 
new business in the name of Bankey Lal 
Kailash . Narain at Etawah, that the 
entire business was carried on by Ban- 
key Lal on his own responsibility and 
that the plaintiff had nothing to do with it. 
It was further alleged.in the „plaint that 
according to law the plaintiff's father 
had noright to start any new business 
withthe aid of the ancestral ~assets, nor 
was that business started with his agree- 
ment. It was, therefore, contended that 
the plaintiff could in no way be liable for 
any losses in connection with the aforesaid 
business. The case of the plaintiff was 
that the decree was prejudicial to his 
right. It “may be remarked that the 
plaintiff filed the plaint ona court-fee of 
Rs. 10 only. It appears that the Munsarim 
of the Court made a report tothe -presiding 
officer pointing out that the court-fee paid 
was insufficient and that the plaintiff was 
liable for-payment of the ad valorem court- 
fee., Upon this the plaintiff made- an 
application on February 28, 1931 giving his 
reasons why, according to him, the court- 
fee paid byhim was sufficient. We may 
refer only to one of the clauses in this 
application where it is stated : eo 
“That the plaintiff does not want cancellation of 
the ex parte decree in Suit No. 5 of 1928 which may 
stand asit is against the assets of the firm 
Bankey Lal Kailash Narain, and even against the 
other joint family property, if any. All what he 
wants is,that in a new trade started by the 
manager, as distinguished from ancestral business, 
theré can be no personal liability on the minor co- 


parcener,- anda declaration to that effect only does 
never mean a cancellation of the ex parte decree 
No. 5 o£ 1928." 


The learned Judge of the Court below 
was of opinion that the plaintiff was hable 
for payment of ad valorem court-fee and 
he, therefore, fixed a time limit within 
which the plaintiff should pay the additional 
court-fee. The plaintiff however, did not 
comply with that order and the Court, 
therefore, rejected the plaint. The plaintiff 
has come up to this Court in .appeal against 
that decision of the learned Subordinate 
Judge. Theprincipal question for consi- 
deration inthis appeal is whether the’ 
court-fee paid by the plaintiff was sufficient 
or whether ha was liable for payment of 
the ad valorem court-fee. In cases of this 
description two questions often arise and 
in order to avoid confusion it is very 
necessary that they should be distinet and 
apart from each other. 

There are cases in which the plaintiff 
makes uphis mind beforehand that. he is 
not ‘going to claim further relief and he 
deliberately so frames his suit as to avoid 
asking for further relief. Ina case of that 
description all that the Court has to see is 
whether on the allegations set forth in the 
plaint the suit is one for a mere declara- 
tion or itis a suit for a further relief-plus 
a declaration though the real nature of the 
claim is concealed. In cases of this kind 
the plaintiff is certainly entitled to institute 
a suit for a mere declaration and he can 
say to the Court that. as no further relief 
is claimed by him the court-fee paid by 
him is quite sufficient. This point has been 
made clear by arecent Full Bench decision 
of this Court in Bishan Sarup v. 
Musa Mal (l) to which one ofus was a 
party. It was laid down in that case that 
where a plaint is so wordedas to disclose 
a suit falling either under s. 39 ors. 42, 
Specific Relief Act, it is not open to the 
Court to treat the suit as one falling 
within the purview of s. 39, Specific 
Relief Act, if the plaintiff desires it to be 
construed as one under s. 42, Specific 
Relief Act. The case definitely decides that 
it is not the function of the Oourt in a case 
like this to insist that the plaintiff 
should seek further relief. The plaintiff 
is entitled to frame a suitin any manner 
he likes and there is no “duty cast upon 
the Court to give him advice that unless 
he seeks further relief his suit may not be 
successful, The plaintiff takes the con- 
sequences of his selection and he runs 


(1) 156 Ind. Oas. 494; A I R 1935 All, 817; (1935) A 
L J 869; 58 A 146; 7R A 1078 (F B). 
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the risk of his suit being dismissed if 
ater on it is found by the Court that the 
case was one in which a further relief 
should have been asked by the plaintiff. 
The provisions of s. 42, Specific Relief 
Act, would then be applicable to the 
case and the Court will refuse to grant a 
declaration tothe plaintiff because he had 
failed to ask for further relief to which he 
was entitled. Another .question which arises 
in cases of this*kind and which should be 
kept distinct from the question referred to 
above is whether the Court can go into the 
question ofinsufficiency or otherwise of the 
court-fee by looking into the allegations in 
the plaint, In Bishan Sarup v. Musa Mal 
(1), ithas been laid’ down that the Court 
is fully competent to gointo this question. 
In this connecticn it is important to bearin 
mind the provisions of s. 6, Court Fees Act 
which enacts that : 

“Except in the Courts hereinbefore mentioned no 
document of any of the kinds specified as charge- 
able in Sch. I or Sch. II to this Act annexed, shall 
be filed, exhibited or recorded in any Oourt of 
Justice, or shall be received or furnished by any 
public officer unless in respect of such document 
there be paid afee of an amount not less than that 


indicated by either of the said schedules as the 
proper fee for such document.” 


The meaning of this provision is per- 
fectly clear and it is that it enjoins the 
Court to see whether a document pre- 
sented before it is sufficiently stamped. 
The powers of the Court in the matter of 
rejection of plaint are governed by r. 1], 
O. VII, Civil Procedure Code. Under its 
provisions the Court is bound to rejecta 
pluint if it finds that it is insufficiently 


stamped. It appears-to us that the case of 


Bishen Sarup v. Musa Mal (1), is an authority 
for the proposition that the Courts have 
ampie power to decide on averments in the 
plaint whether the remedy for consequential 
relief or further relief has been sought. We 
may here quote the following observations 
which are to be found at p. 881 *: 

“A plaint may,on the face of it, show that the 
. plaintiff is only seeking to obtain a declaratory 
decree without asking for any consequential relief, 
But the substance of the plaint may demonstrate that 
gs a matter of fact he is asking not only for a mere 
declaration but for consequential relief as well. The 
Court will look to the substance and not merely to 
the form ofthe plaint.” 

In Kalu Ram v, Babu Lal (2),a Full Bench 
of five learned Judges of this Court made 
the following observations : 

“The Court has to see what is the nature of the suit 
and of the reliefs claimed, having regard to the pro- 
visions of s. 7, Court Fees Act. If a substantive 
_ (20932) AL J 684; A IR 1932 All. 485; 139 Ind. 
Cas. 32; 54 A 812; Ind, Rul. (1932) AN. 518 (F B). 


*Page of (1935) A L J.—[Ed). 
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relief is claimed though clothed in the garb of a dec- 

-laratory decree with a consequential relief, the Court 
is entitled to see what is the real nature of the relief 
and if satisfied that it is not a mere consequential 
relief but a substantive relief, it can demand the 
“proper court-fee on that relief irrespective of the 
arbitrary valuation put by the plaintiff in the plaint 
on the ostensible consequential relief.” 


The same view, we may observe, has been 
taken in the case of Bishan Sarup v. Musa 
Mal (1). The learned Counsel appearing 
for the appellant has relied on the decision 
in Sri Krishna Chandra v. Mahabir Prasad 
‘3). In that case a Full Bench of this Court 
decided that where the plaintiff merely 
asked fcr a declaration that the previous 
decree was not in any way binding upon 
him and was altogether void and ineffectual, 
then the suit was one for obtaining a dec- 
laratory decree only and, therefore, the 
court-fee of Rs. 10 was quite sufficient. It 
appears to us, however, that the decision in 
that case would cover only those caseg in 
which on a perusal of the plaint the Court 
comes to the conclusion that only a mere 
declaration was being sought by the plaint- 
iff and that the plaintiff was not really 
claiming substantive relief. The only ques- ` 
tion before the Court in that case was whe- 
ther on the allegations as set forth in the 
plaint a court-fee of Rs. 10 was sufficient 
ornot. The Court found that there was no 
prayer for substantive relief and, therefore, 
held that the court-fee of Rs. 10 was suffi- 
cient. This is abundantly clear from the 
following observations which are to be found 
at p. 677* : 

“Obviously the Full Bench did not intend to lay 
down that where the plaintiff deliberately omits to 
claim a consequential relief and contents himself 
with elaiming a mere declaratory decree, the Court 
can call upon him to pay court-fees on the consequen- 


tial relief, which he should have claimed although 
he has omitted to do so” 


In our opinion the ruling is no authority 
for the contention that it is not open to the 
Court to look to the allegations in the 
plaint in order to see whether the suit was 
one for a mere declaration or whether in 
effect the plaintiff was claiming a further 
relief though the real nature of the relief 
was concealed by him. The judgment in 
ihat Full Bench case was delivered by my 
Lord the Chief Justice and we find the 
following observations made by him at 
pp. 676 and 677* : 

“The learned, Advocate for the respondents has 


relied strongly on a passage at p. 690} in Kalu Ram 
v. Babu Lal (2), where it was remarked that ifa 


(3) (1933) A L J 673; 149 Ind. Cas. 198; A I R 1933 
All, 488; 55 A 791; 6 R A 866 (F B). 


*Pages of (1933) A L J.—[Ed.] 
{Page of (1932) A L J.--[Ed.] 
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substantive relief ig claimed though clothed in the 
garb of a declaratory decree with a consequential 
relief, the Court is entitled to see what is the real 
nature of the relief and if satisfied that it isnota 
mere consequential relief but a substantive relief it 
can demand the proper court-fee on that relief, irres- 
pective of the arbitrary valuation put by the plaintiff 
in the plaint on the ostensible consequential relief. 
Obviously the Full Bench did not intend to lay 
down that where the plaintiff deliberately omits to 
claim a consequential relief and contents himself 
with claiming a mere declaratory decree, the Court 
can call upon him to pay court-fees on the conse- 
quential relief which he should have claimed al- 
though he had omitted to do so. What was held 
was that if the plaintiff does not ask for a mere 
declaratory decree, but also asks for a relief which 
he calls ‘consequential’ relief, the mere fact that 
he calls it so would not prevent the Oourt from 
demanding full court-fee if in reality the additional 
relief claimed was a substantive relief and not a 
mere consequential relief. We do not think that 
the observation was intended to gofurther than this.” 


- Tt appears to us that what their Lordships 
of the Full Bench laid down was this : (1) 
if in a case the plaintiff deliberately avoids 
seeking further relief then it is open to him 
to do so, and the Court can insist that he 
should seek further relief and pay the court- 
fees thereon. (2) The Courts have, however, 
full power to look into the allegations made 
in the plaint in order to decide whether in 
a particular case the plaintiff is asking for 
a mere declaration or whether in effect he 
is asking.for a further relief plus declar- 
ation. We are not prepared to hold that 
there is anything in the Full Bench ruling in 
Sri Krishna Chandra v. Mahabir Prasad (3) 
which would curtail the powers of a Court 
to look’ into the allegation in a plaint in 
order to:find out whether the suit is one for 
a mere declaration or a suit in which a 
further relief is claimed, that it is so framed 
as to look like a suit in which a mere dec- 
laration is asked for. The result is that we 
have the authority of Full Bench ruling of 
five Judgesin Kalu Ramv. Babu Lal (2), 
in which it has been laid down that if a 
substantive relief is claimed though clothed 
in the garb of a declaratory decree with a 
consequential relief, the Court is entitled 
to see what is the real nature of the relief 
and if satisfied that it isnot a mere conse- 
quential relief but a substantive relief, it 
can demand the proper court-fee on that 
relief irrespective of the arbitrary valuation 
put by the plaintiff in the plaint on the 
ostensible consequential relief. This pro- 
position was accepted as correct in Sri 
Krishna Chandra v. Mahabir Prasad (3). 
We have further already pointed out that 
the same view as regards the power of the 
Court was expressed in another Full Bench 
decision of this Court in Bishan Sarup v. 
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Musa Mal (1). As we have mentioned 
above the judgment in Sri Krishna Chandra - 
v. Mahabir Prasad (3), was delivered by my 
Lord the Chief Justice. We have before 
us a Bench case which has been recently 


' decided and we understand that the judg- 


ment in that case also, Muhammad Ishaq 
Khan v. Omprakash, First Appeal No. 188 
of 1933, decided on October 22, 1935, was 
delivered by my Lord the Chief Justice. 
We may quote here the observations made 


in that case: 

“No doubt the exact form in which the relief 
asked for was couched was somewhat narrow in its 
scope and merely asked for a declaration that the 
decree was void and invalid and ineffectual as 
against the plaintiff. In the rejected plaint the 
learned gentleman who drafted it made numerous 
points as the basis of attack on the previous décree. 
Among them there was an allegation in para. 6 that 
the mortgage deed onthe basis of which the decree’ 
had been obtained was a fictitious document without 
consideration and in para. 18 it was stated that 
the document sued upon was fictitious and without 
consideration. In para. 11 it was said that the docu- 
ment was fictitious and without consideration. It 
seems to us that where a plaintiff wants that a 
certain decree obtained on a mortgage deed should 
be declared to be null and void and his point is 
that the mortgage deed was not binding on him and 
therefore the decree must fall with it, heclaims more 
than a mere declaratory decree and payment of Rs, 10 
would not be sufficient.” 


These observations clearly go to show that 
the learned Chief Justice was of opinion 
that in a case where ostensibly a suit 
appears to be only for a mere declaration, 
the Court is entitled to go into the allega: 
tions inthe plaint in order to see whether 
the court-fee which has been paid is suffi- 
cient or not. It appears to us for the 


‘reasons given above that it is always open 


to the Court to find out by looking into the 
allegations in the plaint as to whether or 
not the court-fee paid is sufficient. In fact 
itis a duty which is cast upon the Court 
under s. 6, Court Fees Act to which we have 
made a reference already. In the case 
before us we find that the plaintiff recites 
that his father started a new business with 
the aid of the aneestral funds which he 
was not entitled to. Further, he asserts that 
he is not liable for payment of any losses 
which his father might have incurred in 
connection with this new business. Then 
after that the plaintiff says that the de- 
fendants have cunningly and dishonestly 
obtained a decree against himself and his 
father which is not binding on him. In 
substance his plea is that a debt contracted 
by his father in connection with a new 
business started by him is not binding upon 
him personally. We may also take into 
consideration the petition of the plaintiff 


1937 


which he made on February 28, 1931, in 
which he stated that he did not want the 
cancellation of the ex parte decree passed 
against him, but that all he wanted was 
that it should be declared that in a new 
trade started by the manager as distin- 
guished from the ancestral business there 
could be no personal liability on the minor 
co-parcener aud a declaration to that effect 
only does never mean a cancellation of the 
ex parte decree. 

When we consider the allegation of the 
plaintiff made in this petition it becomes 
clear that in substance the plaintiff asked 
for a further relief. In effect he wants that 
so far as he is personally concerned the 
ex parte decree against him should be can- 
celled and set asideand it cannot possibly 
be said that a claim of this description 
amounts to only a mere declaration. In 
these circumstances we are of opinion that 
the Court below was right in holding that 
the plaintiff was liable for payment of the 
additional court-fee. The decision of the 
Court below must, therefore, be affirmed. 
For the reasons given above we dismiss the 
appeal. The defendant-respondents will 
get their costs in this Court from the ap- 
pellant. 


D. Appeal dismissed. 





LAHORE HIGH COURT 
First Civil Appeal No. 1209 of 1935 
October 19, 1936 
TEK Cuanp AND Skemp, JJ. 
Sardar BALWANT SINGH AND anotaer— 
DEFENDANTS—A PPELLANTS 
VETSUS 
Sardarni BASANT KAUR AND OTSERS — 
PLAINTIFFS AND OTHERS—DEFENDANTS— 
RESPONDENTS 

Northern India Canal and Drainage Act (VIII 
of 1873), s. 68—Order under, granting application 
for new warabandi—Suit to set aside order—Onus to 
show that order is unjust is on plaintiff. 

In a suit to set aside an order of the executive 
engineer passed under s, 68, Northern India Canal 
and Drainage Act, granting an application for new 
warabandi, by & person aggrieved by the order, the 
onus to show that the order is unjust and inequit- 
able or otherwise improper lies on the plaintiff, 
Isher v. Jiwan (1), referred to. 

F. ©. A. from the decree of the Additional 
Sub-Judge, First Class, Lahore, dated June 
24, 1935. 

Mr. Harbhajan Das, for the Appellants. 

Dewan Mehr.Chand, for the Respon- 
dents. | - 

Skemp, J.—In the year 1918 the pre- 
decessors-in-interest of the present parties 
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came to an arrangement governing irriga- 
tion at Mauza Kulla, Tahsil Qasur. On 
August 5, 1918, an application under s. 68, 
Northern India Canal and Drainage Act, 
embodying their agreement was made to 
the Executive Engineer, who on Septem- 
ber 13, 1918, accepted the application. In 
accordance with this, one party had water 
for 11 pahars and 2 gharis, the other party 
for 14 pahars and 6 gharis, these together 
constituting a whole week of 56 pahars. 

This arrangement was carried out fora 
number of years, but in 1931 certain of the 
parties applied fora new warabandi. The 
Executive Engineer after holding an enquiry 
passed an order on January 8, 1932, setting 
aside the former warabandi and fixing a 
new one. Thereupon the present plaintiffs, 
some of the proprietors in Mauza Kulla, 
brought a suit in a Civil Court for a dec- 
laration that the agreement of 1918 should 
be enforced in preference to the new one 
which they sought should be declared null 
and void. The case somewhat unfortun- 
ately came before four Subordinate Judges. 
Issues were framed and decided but the 
only one that is now of any importance is 
the 3rd. This was originally framed in the 
following terms: 

“Whether the new arrangement in super- 
session of the old one is a valid and en- 
forceable one under the law ?” The onus 
was objected to at the time and subse- 
quently altered, the new issue running: 
‘Whether the new arrangement in superses- 
sion of the old one is invalid and unenforce- 
able under the law ?” the onus being then 
placed on the plaintiffs. 

On this issue the Subordinate Judge who 
finally decided the suit found in favour of 
the plaintifs. He said that the old wara- 
bandi had been in force for some years and 
that there seemed to be no justification 
for the new one. He quoted certain re- 
marks from the file of the Irrigation Branch 
showing that the office did not wish to alter 
the old warabandi. He finally said : 

“Unless the Irrigation Department gave a finding 
that the old warabandi was not equitable or that cir- 
cumstances had arisen which necessitated a change, 


there was no justification to substitute a new wara- 
bandi for the old one.” 


The defendants have appealed. In my 
opinion the learned Subordinate Judge who 
decided the case did not take quite a correct 
view. The order of the Executive Engineer 
is certainly very brief. The operative part 
simply says : 

“Case heard to-day inthe presence of the partners, 


Zilladar of the circle, Patwari and the proposed wara- 
bandi was sanctioned accordingly,” 
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but this order as stated in the written 
statement was upheld on appeal in the 
Irrigation Branch. In such -circumstances 
there is no doubt that the onus to set aside 


the order of the Executive Engineer lies on. 


the party seeking to do so. This has al- 


ready been held by Tek Chand, J. in Isher 


V. Jiwan (1). Some difficulty appears to have 
‘been caused to the learned’ Subordinate 
Judge by a passage in Kadir Baksh v. 
Bhagat Ram (2). ‘This was a ruling on s. 20 
of the Act but it contains-a passage : - 

“Section 68 on the other hand deals with disputes 
between persons already possessing shares ina water 
course as to their mutual rights and liabilities and 
all that the Canal Officer is empowered to do is to 
- effect a temporary settlement of the dispute which 


* > will hold good until. the parties can obtain a perma- 


nent one from the ordinary Oourts.” 

The relevant part of s, 68 runs : 

_ “Such order (i. e. of the Executive Engineer) shall 
be final as to the use or distribution of water for any 
crop sown or growing at the time when such order 
is made,and shall thereafter remain in force until 
set aside by the decree of a Civil Court,” 

It would appear that the use of the word 
‘temporary’ in the passage quoted was in 
opposition to ‘final’. Itis not a final-order 
in this 
passed by the officer in the best position to 
know all the circumstances, the onus is 
necessarily on those seeking to have it set. 
aside in & Oivil Oourt. As to the actual 


decision.of the Subordinate J udge on issue. 


No. 3, there is no doubt that the order was 
valid and enforceable but that iti is liable 
to.be set aside on sufficient cause being 
shown. In my opinion sufficient cause-has 
not been shown so far upon this record. 
‘The real issue was not whether the order 
was valid and enforceable but whether it 
was, unjust and inequitable or otherwise 


improper and that issue has not been tried.. 
The minds of the parties appear to have. 


been. obscured by technicalities, and is may 


be noted in passing that the defendants. 


even’ denied the existence of the order of 
1y18 which, howéver, was easily proved. 
The real questions in issue are something 
like this: Ought the order of 1932 to be 
set aside, and if so, why. ?: If so, what is the 
proper order ? These questions, however, 
are too vague and indefinite to ‘be suitable 
issues, for the trial of: a suit. 
- nearest approach to issues which we can 
get- from’ the malerial available’ on the 
record. Asit is impossible to come-to-a 
satisfactory conclusion, I am of opinion that 
the case ought to be remanded under s. 151, 
Civil Procedure Oode, for-are-trial. The 


(1) Ind, Rul. ge Lah. 672. ., Sera ee 


(2) 71 P R 188 K oe 
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sense but considering that it. is. 


They are -the 
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Subordinate Judge is “to examine both 
parties with a view in particular to finding 


oùt the fóllowing facts-: 1. What was the ` 
state- of affairs before 1918? 2° What 


- reasons léd” to the order of 1918? and 3.: 


What were the reasons for the: change i in: 
1932 ? . t. 

Fer thisit will be very desirable to. pro- 
duce copies from the relevant file of the’: 
Irrigation Branch. This file was referred to:. 
by the trial Judge but no copies from it, 
were placed on the record. It will be algo’, 
desirable to obtain the evidence of an 
officer of the Irrigation Branch, ‘either the 
executive engineer who passed the order in 
1932 or some other officer well acquainted. 
with the circumstances. The judgment and 
decree of the trial Court are set aside and 
the case is remanded for re-trial under 
s. 151, Oivil Procedure Code, with reference 
to the foregoing remarks. The costs hitherto 
inculled-are to be costs in the case. Par- 
ties have been told to appear in the Court 
of Chaudhari Ohhaju Ram, Subordinate 
J ee First Class, Lahore, on November 17, 
1 

' Tek Chand, JI agree. 


N. - : -Case remanded. 
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PATNA HIGH COURT 

Criminal Reference No. 5 of 1937 

_ March 18, 1987 
MoHAMMAD Noor AND ROWLAND, JJ. 
RAMESHW AR SIN GH—AcovsEp 
"" versus 
: EMPEROR—RESPONDENT 

Criminal Procedure Code (Act V of 1898), ss. 307, 
423 (2), 438—Reference—Powers of —Duty of J udge— 
Trial Judge not thinking reference called for—High 


‘Court, if can direct him to do so—Appellate Court ùn- 


able to interfere under s. 423 (2), referring case to 
High Court—Procedure, whether proper—High Court, 
if can interfere with decision: of trial Court, records 
having come before it—Criminal trial—Jury—Trial 
by—Misdirection.— Omission to direct jury on one of 
vital ingredients of s. 366, Penal - Code (Act XLV of * 
1860), held amounted to misdirection amounting to 
miscarriage of justice, 

Though on the one hand reference should’ not be 
made in every case in which the Judge finds himself 
in disagreement with the jury, on the other, the power 
of reference is not, confined to those cases ‘only in 


- whichin the opinion of the Judge the verdict'of the 


jury isentirely perverse. `No hard.and-fast rule can 
be laid.down. TheJudge must apply his mind 
and decide whether the ends of justice demand a 
reference No doubt, when a Judge finds himself in 
disagreement with the j jury and has to decide whe- 
ther a reference should be máde, there is a heavy 
responsibility upon him as is the responsibility of the 
Magistrate in a case triable by a Court of Session to 
decide whether the case should or should not be com- 
ee Emperor y v. Rafi Mian @),3 relied on. 
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The Legislature has made the Sessions Judge the 
sole Judge to decide Whether a reference snould be 
made, The decision whether a reference should or 
should not be made depends, upon the extent of dis- 
agreement which the Judge alone can feel. The High 
, Court in a case in which the Judge has not thought it 
. fit to refer a case to High Oourt under s. 307, Criminal 

Procedure Code, cannot direct him to do so. The Judge 
should leave the case in the hands of the executive 
authorities if he thinks that injustice had been done 
and hecannot interfere under the law. Saroda 
Charan Mistri v Emperor (1); dissented from. 

__ An Assistant Sessions Judge accepting the verdict of 
the jury convicted the accused but the Additional 
‘. Sessions Judge finding himself unable to interfere 
*. under s. 423 (2), Criminal Procedure Oode, as there 

wasno misdirection, madea reference tothe High 
Court instead of referring the case to the Local Govern- 
ment for orders : 

Held, that the position was that the appeal of the 
_ accused had been dismissed. Had not the Additional 
Sessions Judge referred the case to the High Court, it 
. would have been open to the accused to move the High 

Oourt in revision and agk it to interfere on the ground 
that the Additional. Sessions Judge was wrong in 
holding that there was no misdirection andit the 
High VUourt had found that there was misdirection 
by the Assistant Sessions Judge which had been 
ignored by the Additional Sessions Judge and which 
has occasioned failure of justice it would have in- 
terfered. The factthatit has examined the record 
on an incompetent reference by the Additional 
Sessions Judge did not alter the position. it could 
therefore interfere if a case for interference was made 
out. 

in a trial for offences of kidnapping and 
abduction, where the girl who was not below the 
age òf 16 years, was taken away by the accused for 
marriage without her consent in the whole charge 
to the jury there was not a word by which the jury 
has been, asked to find whether the marriage which 
the accused-intended to perform was going to be 
without the consent of the girl, On this vital in- 
gredient of 8, 366 of the Penal Uode the Judge gave 
absolutely no assistance to the jury. he accused 
was found guilty of abduction. 

Held, that this non-direction amounted to a serious 
misdirection and occasioned miscarriage of jus- 
tice. 

Cr. Ref. made by the Additional Sessions 
Judge, Shahabad, dated January 30, 
1937. 

Mr. S. Naqui Imam, for the Accused. 
Mr. B. P. Sinha, for tae Complainant. 


Mohammad Noor, J.—This case has 
“come up to us in somewhat unusual cir- 
cumstances. The facts leading up to this 
reference by the Additional Sessions Judge 
_ of Snanabad are tuese: 
eshwar Singh was tried before the Assistant 
Sessions Judge of Suahabad under s. 417 
and s, 366, Indian: Penal Code. 
were two allernative charges under s. 366, 
one -of abducting and the other of kid- 
happing girl Ounatia with intent ‘that she 
may eliher.be compelled to marry against 
her will or seduced or forced to illicit in- 
tercourse. :Tae case of the prosecution was 
` that one Musammat Ubhatia, daughter of 
— 1059 &.60 
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one Gajinder Rai, the complainant in the 
case, was kidnapped by one Khublal Singh. 
On his complaint the Sub-Divisional 
Magistrate isstied -a search warrant for her 
recovery. Later on, somehow or other 
Gajinder Rai got back the girl, and filed 
an application to this effect before the 
Sub-Divisional Magistrate who recalled the 
search warrant and ordered the girl to be 
produced before him on May 20, 1936. This 
was -not done and the learned Magistrate 
ordered her production on May 29, 1936. 
Gajinder Rai’s case is that the accused 
Rameshwar Singh who was looking after 
the criminal case on his behalf went to 
his house on May 20, 1936, and in his 
absence told his wife Moti Jhari that the 
girl. had to be produced before the Sub- 
Divisional Officer and asked her to allow 
the girlto accompany him for production 
before the Court. Moti Jhari allowed the 
girl to go with the accused, but instead 
of taking her to the Court the accused took 
heron anekka to his own house at Sinha. 
When Gajinder Rai returned home from 
Arrah .and-heard that the girl had been 
sent witk the accused, he suspected his 
intenticns and went to his house at Sinha 


. and demanded the restoration of the girl. 


The accused did not consent and said that 
to ‘marry her. Thereupon 
Gajinder Rai apprehending a breach of the 
peace left the village and came to Arrah for 
filing a-complaint in Court. As the time 
for filing the complaint was over it was not 
filed on the 21st, but on the next day, that 
is,on May 22, 1936. Onthat complaint 
the Sub-Divisional Magistrate issued a 
search warrant for recovery of the girl, 
which was not executed for about two 
months. Tne accused surrendered in Court 


on June 22, and produced the girl on 
. July 22, 1956, in the meantime the case was 


made over for disposal to an Honorary 


_ Magistrate, who did not examine the girl 


till a very late stage of the case. The 
accused was committed for trial to the 
Oourt of Session on the facts stated above. 
The defence of the accused was that the 
gir] was made over to him by her parents 
for -marriage for a consideration of Rs. 400 
out of which Rs. 300 was actually paid and 
the marriage was in fact performed by the 


_ father himself and that this false case was 


instituted as the accused did not pay the 
balance, i e. Rs. 100. 


The offence under s. 366, Indian Penal 


_ Code, is . triable by. a jury, and the one 


under s. 417, Indian Penal Code, with the 


--aid.of assessors. The same gehtlemen who 
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constituted the jury for the trial of the 
first offence acted as assessors for the trial 
of the second offence. The charge of the 
learned Assistant Sessions Judge to which 
I will come later was as strongly for the 
acquittal! of the accused as a charge can 
be. He pointed out to the jury the weak- 
ness and improbabilities of the prosecu- 
tion case and the discrepancies in the 
evidence of witnesses. ‘The jury, however 
unanimously found the accused guilty of 
_abduction under s. 366, Indian Penal Code, 
and as assessors, found him guilty under 
s. 417, Indian Penal Code. The learned 
Assistant Sessions Judge wrote a short 
judgment referring mostly to his charge to 
the Jury, did not agree with the opinion 
of the assessors in respect of the otfence 
under s. 417, Indian Penal Code, and ac- 
quitted the accused of that charge. He. did 
not, however, think himself justified in 
referring the case to this Court under 
s. 807, Criminal Procedure Code, in respect 
of the offence of abduction and accepting 
the verdict of the jury sentenced the accused 
to one year's rigorous imprisonment. 

Rameshwar Singh appealed to the Ses- 
. sions Court. The learned Additional Ses- 
sions Judge who heard the appeal agreed 
with the views of the learned Assistant 
Sessions Judge and held that the charge 
was not proved. He was strongly of opi- 
nion that in the circumstances of the case 
it was the duty of the learned Assistant 
Sessions Judge to refer the case to this 
Court under s. 307, Criminal Procedure 
Code. He held, andin my opinion rightly 
held, that cheating which is punishable 
under s. 417, Indian Penal Code, was 
. an ingredient of the offence otf ab- 
duction as the prosecution case was 
that the girl was induced to go with 
the accused by deceitful means and these 
deceitful means were the subject-matter 
of the charge of cheating. ‘Therefore, i¢ 
the learned Assistant Sessions Judge was 


strongly of opinion that deceitful means - 


were not used by the accused and acquit- 
ted him of cheating, Le ought not to have 
accepted the verdict of the jury in respect 
of abduction. ‘lhe learned Additional Ses- 
sions Judge was, however, of opinion that 
there was no misdirection in the charge 
to the jury, and the case did not come 
under s. 423 (2), Criminal Procedure Code, 
and he, theretore, found himself unable to 
interfere in appeal. He considered two 
alternative courses which he thought were 
open to him. One wasto make a recom- 
mendation’ to the Local Government to in- 
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tervene and remit the -sentence and the 
other was to refer the case to this Court 
under s. 438, Criminal Procedure Code,>for 
an order onthe Assistant Sessions Judge | 
to refer the case to this Court under s. 307,. 
Criminal Procedure Code. He adopted the 
latter course and relying upon the observa- 
tion of Mukerji, J., in Saroda Charan 
Mistri v. Emperor (1); has recommended 
for an order on the Assistant Sessions Judge 
io refer the case to this Court. 

I agree with the learned Additional Ses- 
sions Judge's opinion that having expressed 
himself so strongly in favour of the ac- 
cused and having held that deceitful means 
were not used and further that the 
story of the accused about the negotiation 
of marriage had a ring of truth, the learned 
Assistant Sessions Judge would have been 
well advised if he had referred the ' case to 
this Court. Perhaps he was under the 
impression that reference is to be made 
only if a Judge finds the verdict of the jury 
to be entirely perverse. ‘That view isin- 
correct as has been clearly poinied out by 
Courtney-Terrell, C. J., in Emperor v. Raft 
Mian (2). Though on the one hand refer- 
ence should not be made in every case in 
which the Judge finds himself in disagree- 
ment with the jury, on the other, the power 


‘of reference is not confined to those cases 
only in which in the opinion of the Judge 


the verdict of the jury is entirely perverse. 


No hard and fast rule can be laid down. 


The Judge must apply his mind and 
decide whether the ends of justice demand 
a reference. No doubt, when a Judge 
finds himself in disagreement with the jury 
and has to decide whether a reference 
should be made, there is a heavy respon- 
sibility upon him as is the responsibility 
of the Magistrate in a case triable by a 
Court of Session to decide whether the 
case should or should not be committed. 
But because the responsibility is great, 
there is no reason why it should not be 
undertaken. ‘The fact, however, is that the 
learned Assistant Sessions Judge has 
decided not to refer, and the question is 
whether we can order him todo so. The 
observations of Mukerji, J. in the case re- 
ferred to by the learned Additional Sessions 
Judge are as follows: 

“If under circumstances such as those that are 


in this case the learned Judge fails to do what 
the law requires him to do and thus deprives this 


(1) A I R1925 Cal. 795; 87 Ind. Oas. 606; 26 Cr. LJ 
1000; 41 O L J 320. 

(2) 11 Pat, 669; 139 Ind. Cas. 885; A IR 1932 Pat. 
246; (1932) Cr. Cas. 643; 33 Or. LJ 877; 13 P L T 418; 
Ind, Rul, (1932) Pat. 269, | 
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Court of an opportunity to deal with the case on 


_ its merits, he does something more than merely 
~ acting in the erroneous exercise of his discretion. 
~ He fails to exercise his jurisdiction and this failure 


a oad 


™: opinion that it is well within our power ‘under . 
s. 439, Criminal Procedure Code, to direct him to. 
_ Submit the case tous for our consideration under 


5 


operates to the prejudice either of the Crown or 
of the accused, and speaking for myself, I am of 


. ‘B. 807, Criminal Procedure Code.” 


Strictly speaking, the observations of that 
eminent and learned Judge are obiter dicta. 
The procedure indicated by him was not 
adopted in that case and the conviction 
was set aside on the ground that the ver- 
dict of the Jury was erroneous owing to a 
misunderstanding on their part of the law 
as laid down by the trial Judge. Duval, J. 


. who added a short judgment of his own 


does not appear to have shared the view 


- of Mukerji,J. which seems to have been 


dissented from in the same High Court in 
Bepin Chandra Mondal v, Emperor (3). 
Rankin, O. J. said: 

“Now, I am not of opinion -that it is correct law 
to say that if the High Court thinks that the 
Judge ought to have been of opinion that it is 
necessary for the ends of justice to submit the 
case, this Court can direct him so to do or can 
act as though he has in fact submitted the case. 
The conditions laid down are not merely that the 
Judge disagrees with the verdict of the jury, but 
also that the Judge is clearly of opinion that it is 
necessary for the ends of justice to submit the 
cass. The Judge is either clearly of opinion or 
not clearly of opinion and according as he acts in 
that matter the consequences must be. It is 
quite impossible, in my judgment, to direct the 
learned Judge to be clearly of a certain opinion 
and the language used by the statute shows that 
the Judge's view on that point is to be final for 
that purpose; and L am not prepared, in a case 
such as this, to enquire into the question whether 
or not the learned Judge ought to have been of 
opinion that it was necessary for the ends of jue- 
tice to submit the case." 

In this Court also the case of Saroda 
Charan Mistri v. Emperor (1), was distin- 
guished in Baljit Ram v. Emperor (4), which 
was followed ina Ramdas Rai v. Emperor 
(0), In the last-mentioned case Macpher- 
son, J. held that : 

“It is not in every case where a Judge disagrees 
with the verdict of the jury that he should ~ make 
a reference under s. 307 Criminal Procedure Uode, 
A reference should be madeonly when the verdict 
of the jury is manifestly wrong, and this is equally 
so whether the verdict with which the Judge dis- 
agrees is one of acquittal or one of conviction. 
Section 307, does not impose an obligation on the 
Judge to refer a case to the High Vourt except 
where the conditions set out in s. 307, are satistied.” 


(3) A IR 1928 Cal. 444; 111 Ind. Cas, 323; 29 Cr, L 
J 819; 32 © W N 673; a7CLJd4 483. 

(4) 6 Pat. 817: 106 Ind. Oas. 673; AI R 1928 Pat, 120; 
29 Or, LJ 81;9P LT 191. 
(5) 8 Pat. 344; 117 Ind. Qas. 173; A I R 1929 Pat. 313; 


TOIR Or. Oas. 99; 30 Or, LJ 721; 10 P LT 
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In my opinion, it is highly undesirable 
that in every case in which the Judge 
finds himself in disagreement with the 
jury, a reference should be made to the 
High Court. This will practivally make 
“him a Judge of fact which in cases triable 
by jury heis not, and will minimise the 
responsibility of the j jury. Inorder to make 
a reference, there should be disagreement 
of such a nature that the Judge holds that 
for the ends of justice the verdict of 
the jury should be superseded. With my 
profoundest respect to the view expressed 
by Mukerji, J., I think there is no power 
in this Court in a case in which the 
Judge has not thought fit to refer a case 
to this Court under s. 307, Criminal Pro- 
cedure Code, to direct him todo so. The 
Legislature has made him the sole Judge 
to decide whether a reference should be 
made. The decision whether a reference 
should or should not be made depends upon 
the extent of disagreement which the judge 
alone can feel. An order by this Oourt 
will, as pointed out by Rankin, C. J. 
amount to directing the Judge to form a 
particular opinion about the verdict of 
the jury. The reference of the learned 
Additional Sessions Judge, therefore, can- 
not be accepted. He ought to have adopt- 
ed the course which was taken by Rankin, 
O. J. in Bepin Chandra Mandal v. Emperor 
(3), and should have left the case in the 
hands of the executive authority if he 
thought that injustice had been done and 
he could not interfere under the law. 

The next question for consideration is 
what order should be passed when the re- 
cord of the case is before us and the 
facts have been brought to our notice. 
It appears that though the learned Addi- 
tional Sessions Judge has not expressly 
dismissed the appeal he has practically 
done so. He seems to have clearly come 
to the conclusion that the view of the learn- 
ed Assistant Sessions Judge about the 
merits of the case was correct and had it 
been open to him to doso, hs would have 
set aside the conviction, but having found 
that there was no misdirection in the charge 
of the learned Assistant Sessions Judge, 
he refrained from doing so and instead of 
referring the case for orders of the Local 
Government has made a reference to this 
Oourt. The position, therefore, in my opin- 
ion, is that the appeal of the accused 
has been ‘dismissed. Had not the learned 
Additional Sessions Judge referred the 
case to this Court it would have been open 
to the -accused to move this Court in re. 


468 
Vision and ask us to interfere on the 
ground thatthe learned Additional Ses- 
sions Judge was wrong in holding that 
there wasno misdirection and if we had 
found that there was misdirection by the 
learned Assistant Sessions Judge which 
had been ignored by the learned Addition- 
al Sessions Judge and which has occa- 
sioned failure of justice we would have 
interfered. The fact that we have exa- 
mined the record on an incompetent refer- 
-*ence by the Additional Sessions Judge 
does not alter the position. We must inter- 
fere if a case for interference has been 
made out. Therefore, we have to consider 
whether there is a ‘misdirection which has 
occasioned a failure of justice and the case 
comes within s, 423 (2), Criminal Procedure 
Code. That there has been injustice 
admits ofno doubt, Both the learned Ad- 
ditional Sessions Judge and the learned 
Assistant Sessions Judge were of opinion, 
that the case was not proved and I agree 
with them. The only question is whether 
there is a misdirection in the charge. 


I have said that the accused was tried 
for two alternative charges under s. 366, 
Indian Penal Code, i. e. abduction and 
kidnapping. The learned Assistant Ses- 
sions Judge placed before the jury the 
difference between kidnapping and abduc- 
tion and pointed out thatthe offence was 
kidnapping if the girl was below 16 years 
and abduction if she was above 16 years 
of age, and if she was taken away by 
deceitful means. The jury definitely stated 
that they did not find the accused guilty 
of kidnapping, and thus found the girl not 
to-be below lö years of age. This being 
the case, in my opinion, the verdict of 
abduction was due to a very important 
omission in the charge of the learned Assis- 
tant Sessions Judge about the intention 
of the accused, The jurorsin their capa- 
city as assessors found the accused guilty 
of cheating, showing that they believed 
that the girl was taken away by deceitful 
means, but this alone was not sufficient 
to convict ihe accused of abduction unless 
she was taken away with a certain specified 
intention, that is to say, either to be forced 
or seduced to illicit intercourse or for 
‘being married against her will. On this 
point there is practically no direction. The 
learned Assistant Sessions Judge at one 
place says : 

“If there be noevidence that the girl was com- 
pelled to accompany the accused by force or de- 


ceitful means, the accused cannot be convicted under 
g. 366, Indian Penal Code. He may be convicted 
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under some other sections but there is no charge 
under any other section.” 

So far he was perfectly right. But he 
ought to have told them further that if 
they held that the. girl was not below 16 
years of age, they could only find the ac- 
cused guilty of ubduction if they found 
that he took her away by deceitful means 
with a certain intent and ought to have 
plaved before them the points to be con- 
sidered in this connection. Now, the twa 
lntenticns specified in s. 366, are illicit 
intercourse and marriage against the will 
of the girl. The girl made no allegation 
of illicit intercourse which in fact was not 
the case of the prosecution. I have said 
that the defence of the accused was that 
he took the girl away with the consent of 
her parents who had arranged to marry 
her to him for a consideration of Rs. 400 
out of which Rs. 300 was paid, and, as the 
accused did not pay the remaining Rs. 100, 
this false case had been instituted against 
him. It was also alleged that in fact ihe 
ceremony of marriage was performed by 
the girls father. ‘the complainant also 
Stated that when he had gone to the accus- 
ed and asked him to let the girl go, the 
accused said that he was going to marry 
her. In fact, the case of the prosecution 
also was that the girl was taken away 
for marriage. Therefore, it was admitted 
that the girl was taken away for marriage: 
But the prosecution contended on account 
of a certain relationship existing between 
the girl and the accused, thefe could not: 
be a legal marriage between them and, 
therefore, the connection between them was 
to be illicit, 

The learned Judge clearly pointed out 
to the jury that no law was placed be- 
fore him which prohibited the marriage 
of the girl with the accused. In other 
words, he directed them to hold that the 
marriage between them was legal. If so, 
the question of illicit intercourse did not 
arise. The only question, therefore, was 
whether the marriage was to take place. 
Without the consent of the girl. Consent 
of the parents was absolutely immaterial as 
the gil was found to be of age. But in. 
the whole charge to the jury there is not 
a word by which the jury has been asked 
to find whether the marriage which the 
accused intended to perform Was going to 
be without the consent of the girl. On 
this vital ingredient of s. 366 of the Indian 
Penal Code, the learned Judge gave abso- 
lutely no: assistance to the jury. This 
non-directicn, in my opinion, amounted to 
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a serious misdirection and in the present 
case I hold that it has occasioned miscar- 
riage of justice. The result is that the 
reference is discharged and in the exercise 
of our powers under s. 439, Criminal Proce- 
dure Code, I would set aside the convic- 
tion and sentence, and acquit the accused. 

Rowland, J.—I entirely agree. 

D. Reference discharged. 





LAHORE HIGH COURT 
Civil Miscellaneous Petition No. 321 of 1935 

July 9, 1935 

ADDISON, Ac. O. J. AND 

Din MOHAMMAD, J. 
BALRAJ AND ofgers—PLAINTIFFS—— 
PETITIONERS 
versus - 


Musammat MAHAN TO—Degrenpant — 


RESPONDENT. . 

Civil Procedure Code (Act V of 1908), s. 110— 
“ Amount or value of subject-matter of suit in the 
Court of first instance, meaning of—Claims in- 
directly connected with subject-matter—Whether can 
be added to make up valuation—‘Directly or in- 
directly’, if refers only to existing suits—Subject- 
matter less than Rs. 10,000— Decree for mesne profits 
oF fe property obtained in another suit, if can be 
a f 

The words “the amount or value ofthe subject- 
matter of the suit in the Court of the first instance”, 
in s. 110, Civil Procedure Code, mean the amount 
or value at the institution of the suit, and not at 
the date of the decree in the Court of first instance, 
which meaning is not affected by the alternative 
condition which follows inthe section. Gudivada 
Mangamma v. Maddi Mahalakshmamma (2), follow- 
ed, Subramania Aiyar v. Sellammal (1), referred to. 
[p. 470, col. 1.] 

Where in orderto makeup the prescribed limit 
of -valuation for appeal to the Privy Council, several 
claims indirectly connected with the subject-matter 
of the suit are sought to be added the indirect re- 
lation must not be too remote and the phrase 
“directly or indirectly " refers to suits in existence 
and cannot be stretched to cover suits not yet 
brought. The indirect relation must be decided 
with reference to actual circumstances atthe time 
and not to circumstances which are remote. On 
the other hand, the possibility of future suits may 
be taken into consideration if such suits will be 
affected by the doctrine of res judicata. Sri Krishna 
Lal v. Kashmiro (3); Udoychand Pannalal v Guz dar 
& Co-(4), Vasi Reddi v. Secretary of State for 
India (5) and Radhakrishna Aiyar v. Sundara- 
swamiar (6), relied on. 

Where, the subject-matter ofa suit in the Court 
of first instance was less than Rs. 10,000, in’ order 
to maka up the valuation, the applicants for leave 
to appeal to Privy Council cannot add the amount 
of the decree for mesne profits of the property ob- 
tained ina separate suit. 

Misc. P. for leave to appeal to His 
Majesty in Privy Oouncil, from an order 
of Mr. Justice Addison and Din Muham- 
- mad, dated January 14, 1935. 


Mr. J. N. Aggarwal, for the Petitioners. 
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Mr, Mehr Chand Mahajan, for the Res- 
pondent. 

Addison, Ag. C. J.—This is an applica- 
tion for leave to appeal to His Majesty in 
Council. The principal plaintiff is Bal Raj, 
son of Mohan Lal and grandson of Ganga 
Ram. Musammat Mahanto, defendant No. l, 
is the daughter of Muni Lal, who was the 
son of Ganga Ram, The plaintif sued 
Musammat Mahanto for possession of a 
house and shop in Amritsar city on the 
ground’ that when Muni Lal was separated 
from his father Ganga Ram in 1909, Muni 
Lal then admitted by the deed of release 
dated August 13, 1909, that he had onlya 
life-interest in the property given to him by 
his father at the time of his separation. It 
was further contended that Ganga Ram 
bequeathed the suit property upon the 
death of Muni Lal to Bal Raj who was, 
therefore, entitled to it as against Musam- 
mat Mahanto. The suit was valued at 
Rs. 5,250 for purposes of jurisdiction and 
of court-fee and this may be taken to be 
the correct valuation. The trial Court 
decreed the claim for possession but on 
appeal we dismissed the suit with costs 
throughout. 

It was held by this Court that the pro- 
perty was meant to goto Muni Lal and to 
his heirs, of whom the daughter in the 
absence of sons was one; in other words, 
that there was an heritable estate given in 
the property to Muni Lal at the time of 
his separation from his father. It was 
further held that, though it- was stated in 
the so-called deed of release, that he had no 
power to alienate the property, that restric- 
tion was invalid and ineffective. In the 
petition for leave to appeal to His Majesty 
in Council it is admitted that the value of 
the suit and of the appeal is only Rs. 9,200. 
It is claimed, however, that ina separate 
suit a decree has been given for Rs. 871 
for mesne profits and it is desired to add 
this amount to the valuation for the pur- 
pose of valuing the appeal to the Privy 
Council. It is further claimed that one- 
half of an area of 467 kanals, 13% marlas is 
affected by our decision. This land is in 
possession of the plaintiff and no sult may 
ever be brought by Musammat Mahanto 
It is contended, who- 
ever, that the value of this land should be 
added as, if a suitis brought, the decision 
must follow what has been found by us in 
this suit as the matter will be res judicata. 
As regards the claim to include the sum 
of Rs. 871 decreed as mesne profits in a 
separate suit, we hold that that cannot he 
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added so as to increase the value of the 
appeal to the Privy Council. This does not 
fall within cl. 2, s. 110, Civil Procedure 
Code, which runs: 


“Or the decree or final order must involve, directly 
or indirectly some claim or question to or respecting 
property of like amount or value,” 


This follows from a decision of the 
Madras High Court, Subramania Aiyar v. 
Sellammal (1) and the decision of their 
Lordships of the Privy Council, Gudivada 
Mangamma v. Maddi Mahalakshmamma 
(2). The latter decision is also an authority 
for the proposition that the words‘ tLe amount 
or value of the subject-matter of the. suit 
in the Court of the first instance, mean 
the amount or value at the institution 
of the suit, and not at the date of the 
decree in the Court of first instance, which 
meaning is not affected by the alternative 
condition which follows in the section. The 
question, however, remains whether the 
‘value of the half share in 467 kanals 
133 marlas should be added as falling 
within ihe alternative cl. 2, s. 110 al 
ready quoted. In Sri Krishna Lal v. 
Kashmiro (3) it was held that, where the 
value of the subject matter of the suit in 
the Court of the first instance was over 
Rs. 10,000, but the value of the subject- 
matter in dispute on appeal to His Majesty 
in Council was less than Rs. 10,000, and, 
where on the other hand the proposed ap- 
peal to His Majesty in Council necessarily 
involved a decision as to the validity of an 
award which dealt with property of far 
greater Value and which had been declared 
by the High Oourt to be invalid, the pro- 
visions of s. 110, Uivil Procedure Code, 
applied and a certificate should be granted. 
It was added that it was not necessary 
that at the time of presenting an application 
for leave to appeal, there should be pend- 
ing ina Court a dispute respecting other 
property of the value of Rs. 10,000. On 
the other hand in Udoychand Pannalal v. 
Guzdar & Co. (4; it was held that for the 
alternative clause to apply, the final order 
or decree must involve, directly or indirect- 
ly, some claim or question to or respecting 
property cf like amount or value but that 


(1) 39M &43; 31 Ind. Cas. 296: A 
985; :OM LJ 317; 2 L W 1057; 18M 
M W N 941, 

(2) 57 I A 56; 121 Ind. Cas. 
ass Ind. Rul, (1930) PO 49; 31 
235; 22 Bom. o17;51C LJ 168; 58 : 
53 M 167; (1930) M W'N 193: 11 PLP 698 (P 6, oe 

(3) 35 A 445; 21 Ind. Cas, 617; 11. A L J 654. 

(4) 52 C 650; 88 Ind. Cas. 445: 52 I A207:A IR 
1925 P O 159; 27 Bom. LR €67;49 ML J 26-4101, 
J 623; 22 L W 255; 30 OW N 98(P O), i 


I R1916 Mad. 
L T 450; (1915) 
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the connection must not be too remote. In 
Vasi Reddi v. Secretary of State for India 
(5) it was held that the mere possibility 
of similar litigation in the Presidency would 
not entitle the petitioner to add to the 
value in one case, the value of other cases 
as being ‘indirectly involved, unless the 
other litigation would be atlected by the 
doctrine of res judicata. The remarks of 
their Lordships of the Privy Council at 
p. 481* of Radhakrishna Ayyar v. Kun- 
daraswamier (6) are worthy of considera- 
tion in this respect: 

“The proceedings may, in many cases, such as a 
suit for an instalment of rent or under a contract, 
raise the entire question of the contract relations 
between the partiesand that question may, settled 
one way or the other, affect a much greater value, 
and its determination may govern the rights and 
liabilities of a value beyond the limit.” 


In such cases it was said that the Courts 
with propriety may make the necessary 
certificate : see also Secretary of State v. 
Sunnidhiraju Subbarayudu (7). From what 
has been said it follows that the indirect 
relation must not be tooremote and there is 
authority to the effect that the- phrase 
“directly or indirectly” refers to suits in 
existence and cannot be stretched to cover 
suits not yet brought. The indirect rela- 
tion must be decided with reference to 
actual circumstances at the time and not to 
circumstances which are remote. On the 
other hand the possibility of future suits 
may be taken into consideration if such 
suits wil be affected by the doctrine of 
res judicata. Such being the slate of the 
authorities, we are of opinion that the case 
musl be remitted to the Court of the Sub- 
ordinate Judge, First’ Class, Amritsar, to 
hold an enquiry and report as to the Value 
of the land held by the plaintiff, which may 
be affected by the decision in the present 
Suiton the principle of res judicata, namely, 
one-half of 467 kanals 134 marlas. It will 
depend upon this valuation as to whether 
the decree or final oder involves, directly 
or indirectly, some question to or respecti- 
Ing property of the value of Rs. 10,000. 
Return should be submitted by October 16, 


(5)61 ML J 692; 135 Ind. Cas. 449; 34 L W $17; 
F J R 1932 Mad. 125; Ind. Rul. (1932) Mad. 129; 55M 


(6) 45 M 475; 74 Ind. Cas. 584; AI R 1922P0 
257; 491 A 211; 36 OL J 450; 16 LW 18;31 M LT 
31; 43 M L J 323; 270 WN 1:20 A L J937 


Rs “ATI R1929 Mad, 7£0, 122 Ind. Cas. 648;57 M L 


J 437: (1929) M W N 602; 30 L W 946; Ind. Rul. 
(1930) Mad. 392. 
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1935 and any objections thereto put in 
within fifteen days. 
N. Order accordingly. 





RANGOON HIGH COURT 
Civil Miscellaneous Appeal No. 24 of 
1936 
June 22, 1936 
Rosgrts, O. J. anp BAGULET, J. 
MAUNG HMOOT—APPELLANT 
versus 
‘OFFICIAL RECEIVER, MANDALAY— 


RESPONDENT 

Provincial Insolvency Act (V of 1920), s. 53— 
Discharge of insolvent—Whether ends proceedings 
—Joint applicetion for adjudication, legality of 
—Joint petition for discharge—One of two peti- 
tioners discharged—Application by Official Receiver 
to annul transfer by wumndischarged insolvent— 
Whether one during insolvency proceedings—Onus 
—Burdex of proof on pleadings and burden of 
rebutting prima facie case—~Distinctien—Insolvency 
—Official Receiver—Duties of. 

Per Roberts, C. J., (Baguley, J., doubiting)—The 
discharge of an insolvent does not put an end to 
the Court's power to give directions as to the dis- 
tribution of assets among the creditors. It must often 
occur that valuable assets are still inthe hands of 
the Official Assignee and in process of realiza- 
tion at the date when the insolvent applies for 
_ his final discharge. An order of discharge, there- 
fore, does not necessarily put an end to the pro- 
ceedings in insolvency. Rowe & Co., Ltd. v. Tan 
Thean’ Taik (5) and K. P. S. P. P. L, Farm vy. 
C. Á. P. C. Firm (6), relied on. 

A joint petition for adjudication of several joint 
debtors is not of itself bad in‘law. Brojendra 
Nandan Saha v. Nikunja Behari Das (1), relied 
on. 

Where on a joint application for discharge by 
two insolvents, only one is discharged, and the 
Official Receiver applies. under s. 53, Provincial 
Insolvency Act, to annul a transfer made by the 
undischarged insolvent, the application must be 
deemed to have been made during the insolvency 
proceedings. 

| Oase-law discussed. } 

A legal proceeding is said to be pending as 
soon asit has begun and until it hag eoncluded, 
that is to say, so long as the Court having origi- 
nal cognizance of it can make an order on the 
matters in issue or to be dealt with therein. The 
pendency of the. insolvency proceedings subsists, 
therefore, so long as there is jurisdiction for the 
Court to make orders therein apart altogether from 
the date of discharge. Jiwanji Mamooji v. Ghulam 
Hussain (10), relied on. 

The burden of proving that the transfer was 
made in bad faith and for no valuable convidera- 
tion lies on the Official Receiver. Official Assignee 


of the Estate of Cheah Soo Tuan v. Khoo Saw 
Cheow (11), Offctal Receiver v. P. L. K.M. R. M. 


Chettiar Firm (12), Harry Pope v. Official Assignee, 
Rungoon (13) and Hagemeister v, U Po Cho (14), 
relied on. , 

The burden of proof on the pleadings which 
remains constant is different from the burden of 
proof as it is used inthe more restricted sense of 
the burden of adducing cogent evidence in rebuttal 


of a prima facie case made out byone’s opponent. 
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If in adducing such rebutting evidences a doubt 
is created inthe mind of the Gourt as to which 
version to accept, then the party on whom ths 
burden of proof onthe pleadings rests has failed 
to discharge that burden; but if having established 
a prima facie case onthe pleadings such prima 
facie case remains unanswered, or if the answer 
given is such as to fall short of creating any 
serious doubt in the mind ofthe Court, then the 
burden of proof on the pleadings has been dis- 
charged. [p. 474, col. 2.] 

Tha duties of the Official Receiver do not lie in 
simply receiving what the creditors may dis- 
cover for themselves as assets of their debtor. It 
is his duty to collect the assets and go out and 
make enquires to find what assets there are to be 
collected. [p. 475, col. 1.] 


O. Mise. A. from an order of the District 
Court, Mandalay, in Civil Miscellaneous 
Case No.8 of 1935. 

Mr. Sanyal, for the Appellant. 

Mr. Kale, for the Respondent. 

Roberts, C. J.—This is an appeal by 
one Ko Hmoot against a judgment of the 
District Court of Mandalay, dated Novem- 
ber 26, 1935, annulling a transfer made 
to the appellant by his brother-in-law one 
Maung Pa, and his wife Ma Tin Gyi ofa 
house in which the transferors were then 
and have since continually been residing. 
The date of the transfer was June 28, 1932, 
and on October 25 of the same year 
Maung Pa and his father Maung Mya 
filed a joint petition for insolvency in 
pursuance of which they were adjudicated 
insolvents on November 18, 1932. The 
Official Receiver now says that the 
transfer made to the appellant is voidable 
under s. 53, Provincial Insolvency Act, 
which says : 

“Any transfer of property not being a transfer 
made before and in consideration of marriage or 
made in favour ofsa purchaser or incumbrancer 
in good faith and for valuable consideration shall, 
ifthe transferor is adjudged insolvent on a petition 
presented within two years aofterthe date of trans- 


fer, be voidable as against the Receiver and may be 
annulled by the Court.” 


It is desirable to notice that on the 
authority of Brojendra Nandan Saha v. 
Nikunja Behari Das (1) a joint petition 
for adjudication of several joint debtors 
is not of itself bad in law. A joint petition 
of this kind in Burma seems to be rather 
unusual although it has been held that a 
Burmese Buddhist married couple when 
jointly indebted to the petitioning cre- 
ditor and jointly committing an act of 
insolvency may have one petition in insol- 
vency filed against them: Maung Kyi Oh 
v. S.M. A. L. Arunachallam Chetty (2). 


(1) 39 C WN 104; 154 Ind. Cas. 775; A I R 1935 
Cal. 174; 60 O LJ 248; 7 RO 526. 

(2) 2 R 309; 84 Ind. Oas. 968; A IR 1925 Rang. 
36. 
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The present cage, as I have said is one 
not of husband and wife but of father and 
son, and it -appears frem the joint insol- 
vency proceedings that the son stood 
surety for his father and their liability 
was joint. As joint insolvents they were 
directed toapply for their discharge but 
when they did sc, various cases for annul- 
ment were decided. It appeared that in 
June 1932 Maung Mya and his son owed 
the Ngwedaung Co-operative Society about 
Rs. 30,000; cn June 27 Maung Mya never- 
theless made two transfers of his property 
—a sale of a houseto his daughter and of 
a granary to his son—but both these 
transfers were set aside under s. 53, Pro- 
vincial Insolvency Act by the Court. This 
matler wastaken into account by the learn- 
ed District Judge at the joint application 
for discharge, and he refused the discharge 
of Maung Mya on January 7, 1935. On the 
.very day after those sales June 28, 1932, 
Maung Pa, (the son of Maung Mya) and 
his wife Ma Tin Gyi, executed the transfer 
which is now underreview, and which the 
Official Receiver succeeded in getting the 
District Court of Mandalay to set aside under 
the same section of the Act. This matter 
was not taken into account by the learned 
District Judge at the joint application for 
discharge, because he was not made aware 
of it; and accordingly not being aware of 
it he granted to Maung Pa an absolute 
ed of disckarge, dated January 7, 
1935. 

A preliminary objection was iaken 
before us by Mr. Sanyal who appears for 
the appellant. Lecause the present prc- 
ceedings begin with an applicaticn for 
annulment cfe transfer which jis dated 
February 26, 1935. His argument is that 
the Official Receiver is functus officio so 
far as the son’s share in the insolvency 
is concerned, and that though no order of 
discharge has been made in the case cf the 
father, such anorderhas beenmade in 
respect of the son and such order must kave 
geome effect so far as the son is concerned. 
And he argued with great ingenuity that 
after Maung Pa's discharge any peson 
who had taken a transfer of preperty frem 
him pricr to the insolvency was entitled 
to suppcse that the pericd in which the 
validity of the transfer might be impugned 
m ccme to an end. by operation of 
aw. 

In Duraiyya Solagan v. Venkatarama 
Naiker, 60 Ind. Cas. 123 (3) it was held 


(3) 60 Ind. Cas. 123; A IR 1920 Mad. 974; 12 
W 535 j 
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that an application under s. 36, Provincial 
Insolvency Act, 1907 (which corresponds 
tos. 53 of the Actof 1920), was an ap- 
plication to which no period of limitation 
applied and one which might be made at 
any time during the pendency of the 
insolvency proceedings. This case was 
followed in Ramaswamiah v. Subramania 
Aiyar, 79 Ind. Cas. 443 (4) which on this 
point must be taken as having been. 
correctly decided. Now, having regard to 
the situation here we have to determine 
whether tke application under s. 53 has 
been made during the pendency of the 
insolvency proceedings when one of the 
joint insolvents has obtained his dis- 
charge but when at the same time the other 
insolvent Lasnot. It is settled law that 
the discharge ofan insolvent dces not put 
an end to the Court's power to give 
directions as to the distribution of assets 
among the creditors. As was said in 
Rowe & Co., Ltd. v.. Tan Thean Taik (5) 
it must often occur that valuable assets 
are stillin the hands of the Official Assi- 
gnee and in process of realization at the 
date when the insolvent applies for his 
final discharge. An order of discharge, 
therefore, does not necessarily put an end 
to the proceedings in insolvency: see also 
K. P. 8. P. P. L. Fiim ¥.C. A. P. C. Firm 
(6). By s. 4, Provincial Insolvency 
Amendment Act of 1926, a news. 59-A was 
inserted inthe Act of 1920 which runs as 
follows : — 

“(1) The Court, if specially empowered in this behalf 
by an order of the Local Government, or any officer, 
of the Court so empowered by a like order, may, 
onthe application of the receiver or any creditor 
who_ has proved his debt, at any time after an order 
of adjudieation has been made,summon before it 
in the prescribed manner any person known or 
suspected tohave in his possession any property 
belonging to the insolvent, or supposed to be 
indebted to theinsolvent, or any person whom the 
Court or such officer, as the case may be, may 
deem capable of giving information respecting the 
insolvent or his dealings or property, and the Court 
or such officer may iequire any such person to 
produce any document in his custody or power 
relating tothe insolvent or to his dealings or 
property ; (2) if any person so summoned, after 
having been tendered a reasonable sum, refuses 
to come before the Court or such officer at the time 
appointed, or refuses to produce any such 
document, having no lawful impediment made known 
to and allowed by the Court or such officer, the 
Court or such officer may, by warrant, ceuse him 
to be apprehended and brought up for examina- 
tion ; (3) the Court or such officer may examine 
any person so brought before it or him con- 


(4) 79 Ind. Cas, 443; A IR 1925 Mad. 172. 
toe 2 R 643; 84 Ind. Cas. 909; A I R 1925 Rang. 
5 


RY 7R 126; 117 Ind. Oas. 582; A I 81929 Rang. 
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cerning the insolvent, his dealings 


and such person may be 
practitioner.” 


This section is substantially the same as 
s. 36, Presidency Towns Insolvency Act, 
1909. Then in In re Haripada Rakshit 
(7) it was held that the Court can in a 
proper case make an order for the exa- 
mination of such a person even after the 
discharge of the insolvent. Moreover, it 
caneven crder the examination of the 
insolvent himself, Shadanchandra Bhandari 
v. Shewnarayan Golabrai (8) and this 
latter decision follows the - English prac- 
tice and is in agreement with In re Coulson 
(9). I do not think it can be seriously 
urged that such orders are not made dur- 
ing the pendency of the insolvency pro- 
ceedings. A legal proceeding is said to be 
pending as soon as it has begun and 
until it has concluded, that is tosay, so long 
asthe Crurt having original cognizance 
of it can make an orderon the matters in 
. issue or to be dealt with therein: see Jiranji 
Mamocji v Ghulam Hussain, 47 Ind. Cas. 771 
(10). The pendency of the insolvency pro- 
ceedings subsists, therefore, so leng as there 
is jurisdiction for the Court to make orders 
therein aprit altogether from the date of 
discharge. ln my opinion, it is unnecessary 
to examine the various problems which 
may arise when a joint insolvency applica- 
tion ismade for discharge and an order 
is made to discharge one and not the 
other joint insolvent. But it must not be 
supposed that such an order is to be 
permitted to hamper the Official Receiver 
from investigating the bona fides of a 
transfer from one of the insolvents and 
applying for its annulment when similar 
transfers made by the other insolvent have 
been annulled under s. 53, Provincial 
Insolvency Act. This being so, the pre- 
liminary objection fails, and the question 
as to the annulment of the transfer 
remains to be reviewed. The District 
yucee has correctly stated the law when he 
said : 

“It is now settled law that the burden of proving 


that the transfef wasmade in bad faith and for 
no valuable consideration lies on the Official 


Receiver.” 
See Official Assignee of the Estate of 


or property, 
represented by a legal 


ns? 44 O 374; 40 Ind. Cas. 94; A 1 R 1917 Cal. 


(8) 37 CW N 718; 147 Ind. Cas. 191; A I R 1923 
Cal. 699; 600 936; 57C LJ 487;6 RO 293. 

(9) (1934) 1Ch. 45; 103 LJ Ch. 31; 1933 B& O 
R 173; 150 L T 5; 778 J 749: 
go 47 Ind, Cas. 771; A IR 1918 Sind 38; 12 SL 
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Cheah Soo Tuan v. Khoo Saw Cheow (11), 
Official Receiver v. P. L. K. M. R. M. Chet- 
tyar Firm (12) (Privy Council affirming 
the decision of the High Court); Harry 
Pope v. Official Assignee, Rangoon (13) and 
Hagemeister v. U Po Cho (14). I pass to 
examine the question as’ to how the 
Official Receiver discharged the onus laid 
upon him in consonance with these cases. 
First he proved that Maung Mya owed the 
Ngwedaung Co-operative Society Rs. 30,000 
when making transfers (C. M. No. 15 
and C. M. No. 16 of 1934) on June 27, 1932, 
which were keld void. Next he showed 
that Maung Pa sold his house to his 
brother in-law cn June 28, Maung 
Pa saysit belongs to his wife, but the 
deed of sale sets out that it was their 
joint property. Maung Pa continued to 
live in the house with his wife. There was 
no proof of rent having been paid by 
Maung Pa to the appellant. At the time 
of the sale of the house there appeared 
to have been no attempt to see whether 
there was any other possible purchaser, 
and no satisfactory reason was given for 
the sale of the house at all considering 
that Ma Tin Gyi said that she was pos- 
sessed of family estate and could not 
therefore be said to be in want. In addi- 
tion to this there was some evidence that Ko 
Hmoot could not afford to buy the house. 
He admitted in evidence that he never ` 
paid income-tax but said that although 
he was a shopkeeper and paddy broker, 
he never kept accounts. The District 
Judge asked himself whether it was likely 
that the appellant would pay Rs. 2,000 
in 1932 at a time of admitted financial 
depression for a property which ‘had only 
fetched Rs. 450 in 1921, and having re- 
viewed all the circumstances and the 
facts given in evidence, he came to the 
conclusion that the transfer had not heen 
made for valuable consideration. 

There was one phrase in his judgment 
which appeared to raise a difficulty: 

“Now in the case of the two transfers by Maung 


(11) (1931) A O 67; 128 Ind. Cas. 662; A I R 1930 
P O 285; 100 bJ P 0O45; 144 L T 130; 32 LW 
574:-60 M L J210 (P 0). 

(12) 9R 170; 131 Ind. Cas, 767; AI R1931 P O 
75; 58 LA 115; 35 C W N 577; Ind. Rul. (1931) 
P O 159; (1931) AL J 444; 53 CL J 373; 60M L 
J-652; (1931) M WN 615; 33 Bom. LR 867; 314 LW 


36 (P O). 

3) tb R 105; 146 Ind, Cas. 748; A IR 1934 P 
03:60 I A362; 6 RPO 31; 580 L J 471; (1933) 
M WN 1449;66M LJ 1; 39 L W l; (1934) Á 
L J 77; 36 Bom. L R 137; 38 O WN 117 


QO). š 
ann 12 R 625; 153 Ind, Cag. 395; AT R 1935 Rang. 
03; 7 R Rang, 211. 
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Mya it has been held that the facts show that 
these transfers were not made in good faith. The 
circumstances of the present transfer are so similar 
to the two transfers by Maung Mya that a pre- 
sumption may legitimately be drawn that it par- 
takes of the same character and the burden of 
rebutting this presumption is shifted to the res- 
pondent. 

In my opinion the judgment taken as 
a whole shows that the District Judge 
knew that it was for the Official Receiver 
to prove that the transaction was in bad 
faith. The Official Keceiver proved a case 
which jin the absence of any special 
explanation was a sufficient prima facie 
case. It was impossible to prove hy direct 
evidence that there was a conspiracy to 
defraud creditors and the proof of such 
a fact depended upon inferences. The 
Official Receiver could only prove facts 
from which bad faith. might be inferred 
and in the absence of reasonable explana- 


tion this was the reasonable inference to’ 


draw. In these circumstances [ am of 
opinion that the District Judge was right 
in saving “the burden to rebut the pre- 
sumption shifted to the respondent’. All 
that is meant by this phrase is that a 
stage has been reached in which if the 
respondent in the Court below Ko Hmoot 
had nothing to say and no reply to make, 
it would legitimately be held that the 
Official Receiver had discharged the onus 
of proof laid upon him—an onus which 
remains constaot throughout the trial in 
the sense that whatever evidence has been 
called and whatever stage the proceedings 
may have reached, it is for the Official 
Receiver to satisfy the Court that the 
affirmative which he seeks to prove has 
been established. In Yellappa Ramappa 
v. Tippanna (15) at p. 220*, Lord Shaw said: 

“In any case onus probandi applies to a situation 
in which the mind of the Judge determining the 
suit is left in doubt as to the point on which side 
the balance should -fall in forming a conclusion. 
It does happen that as a case proceeds, the onus 
may shift from time to time. There never is any 
duty upon the part of the Judge to be blind to 
facts established before him... .” 

In Muhammad Aslam Khan v. Feroze 
Shah (16) at p. 6987, Sir Lancelot Sander- 


son said: 
“A question was raised as to the party upon 


(15) 53 B 213; 114 Ind. Cas 13; A IR 1929P O 
8 561 A13; 49CLJ 104; 29 L W 231; 33 0 W 
N 238; 31 Bom. L R 249; (1929) A L J4;56 ML 
J 287 (PO). 

(16) 13 L 687; 138 Ind. Cas. 770; A I R 1939 
P © 228; :91 A386; Ind. Rul. (1932) P O 258, 36 
L W 441; 9 OWN 882; 63M Ld 694; 560LG 
$30; 37 OW N 71¢P 0). 

*Page of 53 B.—[Ed.] 

{Page of 13 Lah. —[E#d.] 
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whom the onus in respect of this matter rested. 
Their Lordships do not consider it necessary to 
enter upon a discussion of the question of onus 
because the whole of the evidence in the case is 
before them and they have no difficulty in arriv- 
ing at a conclusion in respect thereof.” 

Reference may also be made to the 
judgment of Cuming, J. in Sati Prasad 
Garga v. Gobinda Chandra (17) at p. 811*. 
The point sought to be made by the 
present appellant is that the District Judge 
misdirected himself as to the burden of 
proof. I am of opinion that, on the con- 
trary, he fully understood the position. 
The misconception in the argument for 
the appellant has arisen through confus- 
ing the burden of proof on the plead- 
ings which remains constant, with the 
burden of proof as it is used in the 
more restricted sense of the burden of 
adducing cogent evidence in rebuttal of a 
prima facie case made out by one’s op- 
ponent. If in adducing such rebutting 
evidence a doubt is created in the mind 
of the Court as to which version to accept, 
then the party on whom the burden of 
prof on the pleadings rests has failed to 
discharge that burden; but if having estab- 
lished a prima facie case on the plead- 
ings, such prima facie case remains un- 
answered, or if the answer given in this 
case by the transieree) is such as to fall 
short of creating any serious doubt in 
the mind of the Court, then the burden 
of proof onthe pleadings) in this case laid 
upon the Official Receiver, has been dis- 
charged. When the District Judge heard 
the Official Receiver he decided that a 
prima facie case had been made out, and he 
asked the appellant for his version. Hav- 
ing heard it and read the evidence he 
came to the conclusion ‘hat he had no doubt 
that the case set up by the Official Receiver 
deserved to succeed and that the transfer 
ought to be annulled under s. 53, Provin- 
cial Insolvency Act, 1920. We shall not 
interfere with that decision and the ap- 
peal is accordingly dismissed. We assess 
the costs at ten gold mohurs. 

Baguley, 4.—1L agree with my Lord the 
Chief Justice that this appeal must be 
dismissed. With regard tothe mala fides 
of the transaction, I have not the slightest 
doubt. Tne only dithcalty has been the 
question of whether after the insolvent, 
Maung Pa, had got his discharge, an appli- 

(17) 56 O £05; 121 Ind. Cas. 6738; A IR 
rtd Cal, 325,330 W N 227; Ind. Rul. (1930) Cal, 


#Page of £6 0.—[Ed.] 


1937 


cation for the setting aside of a transfer 
made by him could be considered by the 
Insolvency Court. The difficulty is increased 
by the fact that quite recently this Bench 
has decided that after an insolvent has 
received his discharge, a creditor cannot 
be allowed to prove his debt as against 
the estate and had this insolvency matter 
been one of the ordinary type, I have 
still some lurking doubts as to whether an 
application for selting aside a transfer 
could be entertained after the insolvent 
had received his discharge. So far as 
the present case is concerned, however, 
this difficulty seems to be removed be- 
cause the insclvency was a joint one. 
For some reason best known to themselves 
Maung Pa and his father, Maung Mya 
filed a joint petition to be declared insol- 
vent. Only one Receiver was appointed for 
the case. Maung Mya has not received 
his discharge. It has, in fact, been refus- 
ed, 80 there can be no question but that the 
Receiver’s powers are still in existence. 
The case can in no possible way be said to 
have come to an end for it is obvious that 
a case cannot come to an end piece-meal. 
For this reason I see no difficulty in this 
case in holding that the application for 
setting. aside the transfer is not made too 
late. 

I would note, however, that the work of 
the Official Receiver in this case seems to 
leave a good deal to be desired. I can 
find no explanation in the proceedings to 
account for the inordinate delay in the 
filing of this application. The house, the 
transfer of which was the subject of this 
application, seems to be a substantial heuse 
in which the insolvent was living at the 
time that he filed his application for insol- 
vency and he has continued living in this 
house right up to the present day. Why 
the Receiver never took the troutle to 
find out to whom the house belonged and 
what was ils past history, it is impossible 
to understand. ‘This is not the first case 
from Mandalay in which I have had occa- 
sion to notice that the Official Receiver ap- 
pears to take a somewhat supine view of 
his duties. It is true he is called the 
Official Receiver, but his duties do not lie 
in simply receiving what the creditors may 
discover for themselves as assets of their 
debtor. Itis his duty to collect the assets 
and go out and make enquiries to find what 
assets there are to be collected. When the 
Receiver’s accounts in this case come up 
to the District Judge to be finally passed 
in order that the Keceiver may draw his 
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commission, the learned District Judge 
should go closely into this matter and see 
whether the Receiver should be allowed to 
debit the estate with the whole of the eosts 
which he may have incurred outside and 
in addition to the costs recoverable from 
Maung. Hmoot and to decide whether his 
action in this case really entitles hira 
toclaim commission at the full rate on all 
that did ultimately fall into his hands. 

N. Appeal dismissed. 


PATNA HIGH COURT. 

Letters Patent Appeal No. 3 of 1936 
February 16, 1937 
COURTNBY-TERRELL, C. J. AND JAMES, J. 
GURSHAI MAHTON anp OTHBRS— 
APPELLANTS 
Versus 
JUGESHWARI PRASAD SINGH 
AND OTHERS—RESPONDENTS 

Landlord and tenant—Estoppel— Purchase of resi- 
dential house from previous occupier—Landlord 
giving consent after accepting salami—Purchaser 
induced to take possession and pay rent—Suit for 
ejectment, maintainability. — 

Where a landlord gives his consent tothe pur- 
chase of a residential house by the occupier, und by 
accepting selami induces the purchaser to enter into 
possession and pay rent, he is estopped from suing 
him for ejectment. Gurshai Mahtonv. Jugeshwart 
Prasad Singh, 161 Ind. Cas. 514, reversed, 


L. P. A. against the judgment of Mr. 
Justice Wort, dated December 4, 1955, 
reported in 161 Ind. Cas. 514. 

Messrs. Mahabir Prasad and U. N. 
Banerji, for the Appellants. 

Mr. G. P. Singh, for the Respondents. 

Courtney-Terrell, C. J.—This is an 
appeal under: the Letters Patent from a 
decision of a Single Judge of this Court. 
'The suit out of which the appeal arises 
was one by the plaintiffs to eject the defen- 
dants from a house. The defendants first 
party are in occupation of the house and 
they had purchased the rights of the de- 
fendants second party who appear to have 
been in occupation of the house for some 
40 years before the defendants first party 
appeared upon the scene. The defendants 
first party applied tothe landlord, who is 
the plaintiff, for permission to complete the 
purchase with the defendants second party 
and the landlord thereupon gave bis con- 
sent after having received a salami of 
Rs. 25. The terms of his consent were put 
into writing and are as follows: 

“Order for the purchase of Dih land (land for 


residential use) to Shiboo Mahton and others of 
village Barh, paragane Ghayaspore, cto. ete, by 
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Jugeshwari Prasad Singh, the malik and the karta 
of the family, resident of village Gonawan. As prayed 
for, permission is given fo youto purchase a resi- 
dential house from Sham Lal Modi, son of Sanichar 
Modi, You do purchase the said residential house 
quite willingly with my permission and pay Rs. 25 
as salami for recognizing you and registering your 
name., Hence an order in writing is given for fu- 
ture reference. Dated Jatth 3, 1329 Fasli.” 


The plaintiff served upon the defendants 
notice to quit and then began this suit. 
The suit was begun before the amendment 
of the Transfer of Property Act which 
resulted in s. 53-A, which is now in force, 
so that no question of part performance 
arises. The only question before us is 
whether by reason of the document, which 
I have set forth above, the plaintiff is est- 
opped from suing to eject the defendants 
by reason of representation contained in 
the document. The defendants first pariy 
have since the document referred -to, re- 
mained in possession and paid rent; and 
it is said, but there does not seem to be 
any clarity in the finding, that they have 
since then added to the pucca structure in 
existence before they came into possession. 
The learned Judge of this Court, { think, 
tightly held that the document itself did 
not create a permanent tenancy: but, in 
my opinicn, he was wrong in holding that 
the document does not amountto a repre- 
sentation which would have the effect of 
estopping the plaintiff from suing for 
ejectment. Having regard to the fact 
that the house was a residential one, 
having regard to the fact that the pucca 
structure was standing thereon and having 
regard to the fact that salami was taken, 
and that after that the defendants first party 
were induced by this document to enter 
into possession and to pay rent, the pro- 
per view is, tomy mind, that the plaintiff 
is estopped from suing in ejectment. It is 
not necessary for the purpose of this deci- 
sion to go into the question of the parti- 
cular nature of the tenancy now enjoyed 
by the defendants first party: it is enough 
to say that the plaintiffs’ suit must faii. 
I would, therefore, allow the appeal under 
the Letters Patent. The defendants first 
party are entitled to their costs through- 
out. 

James, J.—I agree. 


D. Appeal allowed. 
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OUDH CHIEF COURT 
Criminal Reference No.7 of 1937 
Zia-UL Hasan, d. 
MOHAMMAD HAPFIZ— APPLICANT 
VETSUS 
EMPIEROR—CompLaInaNt—Opposirg PARTY 

Motor Vehicles Act (VIII of 1914)—Prosecution 
under — Summons must specify rules, which the accus- 
ed is alleged to have broken. 

Summons issued to an accused for an offence 
under the Motor Vehicles Act, must specify the rule 
or rules made under the Act, which the accused is 
said to have broken and unless this is done, 
the trial is bad. Itis extremely unfair to an acy 
cused that a prosecution should be launched against 
him without the prosecution having made up their 
mind asto the exact offence with which it is intend- 


ed to charge him. 

Or. Ref. made by the Sessions Judge of 
Rae Bareili. 

Mr. Ganesh Prasad, for the Appellant. 

The Assistant Government Advocate, for 
the Crown. 

Order.—These are two references made 
by the learned Sessions Judge of Rae 
Bareili recommending that the convictions 
and sentences passed against one Muham- 
mad Hafiz, a motor driver, in two separate 
cases tried summarily by a Magistrate of 
the First Class of Partabgarh be set aside. 

Both the cases were started against the 
accused “under s. 16 of the Motor Vehicles 
Act,” and the summonses issued to the ac- 
cused did not specify the alleged offences 
any further. 


It has been held more than once that 


_summons issued toan accused for an offence 


under the Motor Vehicles Act must specify 
the rule or rules made under the act, 
which the accused is said to have broken 
ane that unless this is done, the trial is 
ad. 
The learned Magistrate in his explana- 
tion says that the accused knew very well 
what the charge against him was, i doubt 
this very much seeing thatin the case to 
which Criminal Reference No. 7 of 1937 
relates, the learned Assistant Government 
Advocate was not himself sure which rule 
of the Motor Vehicles Rules was broken by 
the accused. At one time he said that it 
was T. 12, for the breach of which the ac- 
cused was prosecuted but r. 12, imposes no 
duty on adriver, but only lays down the 
procedure for the issue of permits. Then 
he referred tor. 93, but the same remarks 
apply to that rule. He also referred to 
r. 108 (2), as the probable rule broken by 
the accused in this case, but finding that 
there wasno evidence on record to show 
that the accused's lorry obstructed traffic or 
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caused danger or incunvenience to the pub- 
lic, he finally took his stand onr. 108 (1); 
but a breach of that rule occurs only in two 
cases, namely: 

l. Wher2 there isin the driver's seat no 
person who holds a licence issued under the 
rules, and 

2. The mechanism has not been 
stopped and the brake has not been applied 
and other necessary precautions have not 
been taken to ensure that the vehicle 
cannot be putin motion unintentionally. 

How,even if it be granted that the ac- 
Gused wasin hisseat and could not show 
a licence issued under the rules, there is 
absolutely nothing to show that the 
mechanism of the lorry had not been stop- 
pedand the brake had not been applied. 
It is extremely unfair to an accused that 
a prosecution should. be launched against 
him without the prosecution having mude 
up their mind as to the exact offence with 
which it is intended to charge him. 

I accept the reference in both the cases 
.and set aside the accused’s conviction and 
sentences. JI agree with the learned Ses- 
sions Judge thatthe cases do not call for an 
order of re-irial. 


D. Reference accepted. 


ALLAHABAD HIGH GOURT 
Civil Revision Application No. 154 of 1936 
January 19, 1937 
Nramat ULLAH, J. : 
Kunwar JAGDAMBA SINGH Anp 
ANOTHER—PLAINTIprs— APPLIGANTS 
VETSUS 
RAM SARUP AND OTARRS— DEFENDANTS 
-OPPOSITE PARTIES 
Agra Tenancy Aet (III of 1926), ss. 44, 230— 
Suit by landlord to eject trespasser—Suit in Civil 
Court, maintainability—S. 230, whether a bar—S. 44, 
scope of, f , 
The jurisdiction of the Court is primarily deter- 
mined by the allegations contained in the plaint. — 
Section 44, Agra Tenancy Act, was enacted in 
order to allow. facility to an owner of an agricul- 
tural land in seeking a speedy remedy through the 
Revenue Court, if the defendant had taken posses- 
sion without his consent and if he is prepared to 
accept damages up tothe maximum prescribed, and 
that it could ‘not deprive the landlord of his right 
to eject the defendant through the Civil Court on 
the ground that he (the defendant) ie a trespasser. 
It is true ifthe defendant pleads that he is a ten- 
ant of the plaintiff, the Civil Court is bound to 
remit an issue tothe Revenus Court fora decision 
of the question as to whether the relationship of 
landlord and tenant exists between the parties. — 
Suit by a landlord against a trespasser lies in 
the Civil Court, and although s. 44 ofthe Act IIL 
of 1926, would also give aremedy with a limited 
amount of damages in the Revenue Court, still s. 230 


saabaMaa sinda v. RAM saRtve (ALL) 


.the Revenue Court, which, 


‘and therefore the 
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of that Act does not bar the jurisdiction of the 
Civil Court. Mohammad Muslim v. Maharania (3) 
and Raji v. Ram Lagan (4), followed, Dan Sahat v. 
Jairam Singh (1), dissented from, Duiji Kunwar v. 
Baila Kunwar (1), distinguished. 


O. R. App. against an order of the District 
Judge, Mainpuri, dated January 16, 1936. 

Mr. Shambhu Prasad, for Mr. Shiva 
-Prasad Sinha, for the Applicants. 

Mr. Shiv Charan Lal, for the Opposite 
Parties. i 


Order.—This is an application for revi- 
sion under s. 115, Civil Procedure Code, 
by the plaintiffs against an order passed by 
the learned District Judge, Mainpuri, uphold- 
ing an order of a Munsif ofthat District 
returning the plaint for presentation to 
according to 
tke Munsif, is the proper Court to take 
cognizance of the suit. The plaintiff- 
applicants are some of the zamindars of 
the village in which the land in dispute 
lies. They took ejectment proceedings 
against a tenant and ejected him. Defen- 
dants Nos. 4 and 5, who are co-sharers of 
the plaintifs, then granted a lease to 
defendants Nos. 1—3. The plaintiffs do not 
recognize these defendants as their tenants 
and seek to eject them as trespassers. The 
defendants, however, maintain that the 
lease granted by defendants Nos. 4 and 5 is 
valid having been granted by them with 
the concurrence of the plaintiffs. A pre- 
liminary question was raised in the trial 
Court as to whether the Civil Court has 
jurisdiction to entertain the suit. The 
trial Court held that the suit was exclu- 
sively triable by the Revenue Oourt. 
Accordingly it returned the plaint to the 
plaintiffs for presentation to the Revenue 
Court. The plaintiff appealed from that 
order to the District Judge, who took the 
same view. In the present revision it is 
contended that the Civil Oourt has juris- 
diction and that the lower Courts were 
wrong in holding to the contrary. 

_ The jurisdiction of the Court is pri» 
marily determined by the allegations con» 
tained in the plaint. The plaintiffs have 
clearly alleged in the plaint that defen- 
dants Nos. 1—% are trespassers. ‘The plaint 
goes on to allege that defendants Nos. 1—3 
claim to hold the land under a lease grant- 
ed by defendants Nos. 4 and 5, which lease 
‘is invalid. The lower Courts have held 
that the plaintiffs can take ejectment 
proceedings under s. 44, Tenancy Act, 
Civil Court has no 
‘jurisdiction. The lower Courts have relied 


. establishment 
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‘on Dan Sahai v. Jairam Singh (1) and 

uiji Kunwar v. Baila Kunwar (2), and 
have distinguished the Kull Bench case 
in Mohammad Muslim v. Maharania (3). 

I may say at once that the case of 
Duiji Kunwar v. Baila Kunwar (2), is 
not in point. It was a suit by persons 
claiming to be the heirs of a tenant for 
of their right. Jt was 
clearly nct a case in which a zamin- 
dar sued for ejeciment of the defendant 
treating him as a trespasser. In Dan 
Sahai v. Jairam Singh (1), certain observa- 
tions occur which undoubtedly support 
the view taken by the lower Uourt. On 
the facts of that case, however, it is perfectly 
clear that the Civil Court could have no 
jurisdiction. The suit was tried out, and 
it was definitely found that the plaintiff 
zamindar had not taken delivery of 
possession, thcugh a decree for ejectment 
had been passed. Instead of executing 
the decree, the zamindar instituted a suit 
in the Civil Court on the strength of a 
formal delivery of possession given at the 
time when actual ejectment of the tenant 
was not permissible under the ‘Tenancy 
Act. It was also found that the tenant 
continued in possession in spite of the 
So-called delivery of possession. It is 
perfectly clear that the relaticnship of 
landlord and tenant was not pub an 
end to by actual ejectment of the lenant. 
The decision in that case was put in the 
alternative. It was held that if the ‘dakhal- 
namah’ did not operate as a break in the 
tenancy of the defendant, he continued to be 
atenant; and if it did, the defendant was 
a trespasser, against whom a suit under 
s. 44, Tenancy Act, was maintainable in 
the Revenue Court. In either view, it 
was said, the Oivil Court had no juris- 
diction. I was one of the Judges who 
decided that case but have no hesitation 
in saying that if our attention had been 
drawn tothe case in Mohammad Muslim v. 
Maharania (38), the second alternative 
ground, oD which the decision was based, 
would have been omitted. oe 

I would have referred the present case 
to a Division Bench if Dan Sahai v. 
Jairam Singh (1), had been the only case 
_ of this Court in point. I, however, find 


(1) (1932) A L J 517; 138 Ind. Oae. 486: A IR 
1932 All, 465; Ind. Rul. (1982) All. 442; 16 RD 436; 
LR 13 A 287 Rev. 

(2) (1932) A L J 521; 141 Ind. Cas 591; A IR 1932 
All, 460; 16 R D 434; L R13 A 282 Rev; Ind. Rul. 
(1933) All. 72. 

(3) 25 A LJ 545; 103 Ind. Qas. 271; AI R 1927 
All. 869 (F Bh 


JAGDAMBA SINGH v. RaM sande (ALL.) 


i70 i0 


that the Full Bench case, above referred 
to, is applicable and that I am bound 
to follow it in preference tothe Division 
Bench ruling. ‘the lower Appellate Court 
has sought to distinguish the Full Bench case 
on the ground that the defendant in that case 
had pleaded that he was a tenant of the 
plaintiff and that no such plea has been 


taken in the present case. This is no 
distinguishable feature whatever. The 
Full Bench clearly held that s. 44 was 


enacted in order to allow facility to an 
owner of an agricultural land in secking a 
speedy remedy through the Revenue Court 
if the defendant had taken possession 


‘without his consent and if he is prepared 


to accept damages up to the maximum 
prescribed, and that it could not deprive 
the landlord of his right to eject the 
defendant through the Civil Court on 
the ground that he (the defendant) is 
a trespasser. It is true if the defendant 
pleads that he is a tenant of the plain- 
tiff, the Civil Court is bound to remit 
an issue to the Revenue Court for a 
decision of the question as to whether the 
relationship of landlord and tenant exists 
between the parties. oe 
Besides the Full Bench ruling already 
discussed, there is another Division Bench 
ruling Raji v. Ram Lagan (4), which fol- 
lows the Full Bench case and lays down 
that the suit by a landlord against a tres- 
passer lies in the Civil Court, and although 
s. 44 of the Act UI of 1926, would also give 
a remedy witha limited amount of damages 
in the Revenue Court, still s. 230 of that 
Act does not bar the jurisdiction of the 
Civil Court. In this state of the authori- 
ties I have no difficulty in holding that 
the alternative ground, on which the deci- 
sion in Dan Sahai v. Jairam Singh (i), is 
based, is not correct, and being opposed 
to the Full Bench ruling of this Court 
cannot be treated as good law. Accordingly. 
I allow this revision, set aside the orders of 
the lower Courts and remand the case to the 
Court of first instance with the direction that 
the suit be restored to its . original number 
and disposed of according to law. Costs 
hitherto incurred shall abide the result. 


D. Revision allowed. 


(4) (1930) A L J 637; 126 Ind. Cas. 225; A I R 1930 
All. 304; 14RD 266; Ind, Rul. (1930) All. 785. 
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l OUDH CHIEF COURT 
Civil Revision Application No. 45 of 1936 
May 6, 1937 
Tuomas AND ZIA UL-Hasan, JJ. 
ABDUL KARIM—Dgrgnvant— 
APPLICANT 
Versus 
Sheikh DOUBAR—P.aintirs— 
Opposite PARTY 
Contract Act (IX of 1872), s. 27—Section, whether 


contemplates casesof partial restraint—Defendants ` 


to = goods only to plaintiff—Contract, whether 
VOLG., 

Section 27, Contract Act, contemplates not only 
& total but a partial restraint also. Where a term 
"f a contract requires the defendant to sell hides 
only to the plaintiff and to nobody else, it is a par- 
tial restraint on the defendants’ exercise of their 
trade and is void under s. 27, Contract Act. 

{Case law discussed.] 

C. R. App. against the order of the 
Munsif (as Judge of Small Cause Court) 
oor at Barabanki, dated January 30, 

Mr. Ganesh Prasad, for the Applicant. 

dudgment.—These are two applications 
under s. 25 of the Small Cause Courts Act 
against two decrees passed by the learned 
Judge, Small Cause Court, Fatehpur at 
Barabanki, in favour of Sheikh Dubar, the 
opposite partyin both these applications. 

The opposite party is a wholesale dealer 
in hides while the two applicants are retail 
dealers. The two suits which have given 


rise to these applications were brought by . 


Sheikh Dubar against the present appli- 
cants respectively for recovery of damages 
on the basis of a contract. It was alleged 
that each of the defendants entered into a 
contract with the plaintiff for sale of hides 
to him on the following terms:— 

_ i. That on every Sunday morning when 
- -a market is held at Zaidpur, the defend- 
ants would sell all the hides purchased by 
them on that date tothe plaintiff at a rate 
given out by him. 

,2. Thatif the plaintiff shculd fail to 
purchase all the hides from the defendants, 
he would be liable to pay damages to the 
defendants at the rate of Rs. 4 per maund. 

3. Ifthe defendants should refuse to 
sell the hides purchased on that date by 
them tothe plaintiff, they would be liable 
to pay damages at the same rate. 


years. 

It was on account of an alleged breach 
of this contract that Rs. 27 were claimed 
as damages from Mulhay, applicant, in ap- 
plication No. 46 of 1936, and Rs. 55 from 
Abdul Karim, applicant in Application No. 
. 45 of 1936. eae s 


ABDUL KARIM V, DUBAR (OUDH) 


The agreement was to last for three - 
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The defendants denied the contract set 
up by the plaintiff and also pleaded that 
the contract was void under s. 27 of the 
Indian Contract Act. The learned Judge 
of the Court below decided both these 
points against the defendants and decreed 


the plaintiff's suit. 
It is contended before us that the Court 


‘below was in error in holding that the 


alleged contract was not void under s. 27 
of the Indian Contract Act. We are of 
opinion that this contention is’ well found- 
ed. The first paragraph of s. 27 of the 
Indian Contract Actruns as follows; 


“Every agreement by which any one is res- 
trained from exercising a lawful profession, trade 


Or -business of any kind, is, to that extent, 


e 


void”. 

lt is manifest and isnot disputed thatthe 
term of tha contract in question requiring 
the defendants to_sell hides only to the 
plaintiff and to nobody else was a partial 
restraint on the defendants’ exercise of their 
trade and we think that s. 27 contemplates 
not-only a total but a partial restraint also. 
We are supported in this view by the case 
of Sheikh Kalu v. Ram Saran Bhagat, 13 
C. W. N. 388 (1) in which it was held 
that under s. 27 of the Contract Act, where 
the restraint is general or partial, unquali- 
fied or qualified, if it is in the nature of 
a restraint of trade, itis void. A similar 
view wastaken in Har Bilas v. Mahadeo 
Prasad, A. L R.1931 All. 539 (2). In £. M.D. 
Cohen v. Allan Wilkie, 14 Ind.Cas. 215 
(3), which is also a Calcutta case. The 
plaintiff engaged the defendant and his 
theatrical company to come out to India 
for a certain tour. By one of the clauses 
of the agreement the defendant undertook 
not to play at any other theatre in Calcutta 
or in any other town until after the termina- 
tion of the tour. It was held that the clause 
is void under s. 27 of the Oontract Act, as 
being in restraint of trade. 

The learned Judge of the Court below has 
relied on the case of Carlisles Nephews & 


Co. v. Ricknauth Bucktearmull, I. L. R. 8 
Calcutta 809 (4). This case no doubt 
supports the view taken by the Oourt 


below butthe view taken in it was not 
adopted by the Calcutta High Court in the 
two later cases referred to above. 

The learned Judge of the Court below 
has also relied on Sadagupa Ramanjiah v. 
Mackenzie, 1.L.R. 15 Madras 79 (5). In 

(1) 13 GW N 386; 1 Ind. Cas. 94; 90L J 216. 

(2) A I R 1931 All. 539; 130 Ind. Oas. 482; Ind, 
Rul. (1931) All 274. 

(3) 14 Ind. Cas. 215. 

8 O 809 


(a) ; 
5) 15 M7, 
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that case a contract to the effect that all 
salt manufactured by the defendant should 
be sold to the plaintiff firm for a fixed price 
was no doubt held not to be invalid under 
s. 27 of the Contract Act, but with the 
greatest respect we are unable to agree 
with the viewtaken. The learned Judges 
Bay :— 

“The agreement, it is to be observed, is only 
void in so faras it restrains anyone from exer- 
cising his trade. In the present case the breach 
complained of was that the defendant soldto third 
persons the salt manufactured by him, which he 
ought to have delivered to the plaintiffs. It is an 
ordinary case of a breach of contract to manu- 
facture and sell goods, and it cannot possibly be 
said that by such a contract the manufacturer is 
restrained from exercising his trade. On the con- 
trary he is encouraged toexercise it because he is 
assured of a certain market for the products of 
his labour.” 

We donot see how it can be said that 
the case of an agreement not to sell salt to 
perscns other’ than the plaintiff can be said 
to be “an ordinary case ofa breach of 
contract to manufacture and sell goods”. 
To our mind the fact that the defendant 
is not only required to supply salt to the 
plaintiff but is also restrained from sup- 
plying it to others takes the case out of 
the category of ordinary cases of breach 
of contract to sell goods. 

Weare of opinion that the contract in 
question was in partial restraint of trade, 
and as such, void under s. 27 of the Oon- 
tract Act. - 2s 

The applications are, therefore, allowed 
and the plaintiff opposite partys’ suits 
against the applicants dismissed with costs. 
Ex parte costs will be allowed in this 
Court as the opposite party put in no ap- 
pearance. 
© D Applications dismissed., 
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PATNA HIGH COURT 
Civil Appeal No. 972 of 1934 
March 16, 1937 
Wort, J. 

SHYAM LAL—APPELLANT 
VETSUS 
RAGHUNATH MARWARI— 
RESPONDENT 

Contract Act (IX of 1872), s. 60—No stipulation 
regarding appropriation of payment to certain debt 
—Duty of Court. : ; 

In the absence of express stipulation to appro- 
priate the payment toa certain debt, the Court 
has got a further duty to see whether there was 
-any intention of the parties to appropriate if toa 
particular debt. 

Syed Ali Khan and Mr. Sambhu Barmesh- 
war Prasad, for the Appellant. i 

Mr. S. C. Mazumdar, for the Respond- 
ent. : 


SHYAM LAL». RAGHUNAÎH ManwaRt (PAT) 
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Judgment.—This is an appeal by the 
plaintiff in an action for the redemption of 
certain Ornaments to secure a debt owed 
by the plaintiff to the defendant. The 
Judge of the trial Court decided that 
Rs. 300 had been paid towards the debt 
and that Rs. 15U which the plaintiff al- 
leged had been paid had not been paid. 
As regards the latter point, the Appel- 
late Court expresses no opinion and [am 
not in a position now to know whether the 
point was argued or not. I do not propose 
to encourage litigants to argue ihese ` 
questions in this Court when this Court 
has no materials upon which to decide 


‘whether as a matter of fact the point was 


argued or not. It may very well.be in 
this case that the finding of the first Court 
(the Oriminal Court's decision was not evi- 
dence) and the finding of the trial Court in 
this action were so clear that the parties 
did not think it wise or neceasary to go into 
this matter. I, therefore, leave that point. 
The other question was to which debt of 
the plaintiff the sum of Rs. 300 admittedly 
paid wasto be appropriated. lt is quite 
clear that there was no express appropria- 
tion by the plaintiff and I think it is 
equally clear from the finding of the lower 
Appellate Court that in the books of the 
plaintif at any rate the payment was ap- 
propriated to some debt other than that 
secured by the deposit of the ornaments. 
The learned Advocate who appears on 
behalfof the plaintiff-appellant contends 
that the learned Judge has misapplied 
S. 61, Contract Act. It appears that the 
Court has appropriated in the absence of 
appropriation by the parties. The conten- 
tion isthat s. 60 applied andthe Judge 
not ooly had to come to the conclusion whe- 
ther there had been express appropriation or 
not but had to consider whether there were 
any circumstances from which it could be 
inferred that it was intended by the debtor 
to appropriate the payment to a parti- 
cular item. I think that is sufficiently ` 
answered by the stalement of the Judge. 
It is impossible to say that the Judge 
was not aware of the sections of the Act 
because he points out that his attention was 
invited to ss. 59,60 and 6l and then adds: 
“There is nothing to show that atthe time of 
the payment of Rs. 300 the appeilant stipulated 
that it should be placed for the redemption of 


i pledged ornaments in preference to any other 
ues,” 


The contention ofthe Advocate is that 
the Judge was directing himself toa ques- 
tion of express stipulation whereas the 
section indicates that there may be evidence 
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of intention other than express stipulation. 
The words are these: ; 


“Where. the debtor has omitted to intimate 
and there are no other circumstances indicating 
to which debt the payment is to be applied, the 
creditor may applyit at hisdiscretion to any lawful 
debt actually due and payable,” š 


I have read tne section from which it 
“Is quite clear that although the stipula- 
tion may put the matter beyond doubt, the 
Court has gota further duty to see whether 
there was any intention of the parties to 
appropriate it toa particalar debt. Rather 
there are instances indicating to which 
debt the payment is to be applied ‘and 
from some points of view, there is a slight 
variation of the Common Law. At Com- 
mon Law an appropriation may be held 
to have taken place although the- proof 
of an. express appropriation might be want- 
ing. Butin-any eventit would be necessary 
at Common. Law to prove the actual appro» 
priation whereas the section rather indi- 
‘cates something short of that. It is con- 
tended here-that the fact that the plaintiff 
demanded back the ornaments at the 
time of the payment of Rs. 300 is ‘the 
circumstance from which it might be in- 
ferred that the plaintiff was appropriating 
the Rs. 300 to a particular debt. That is 
quite possihle; and whether there are any 
other circumstances -in the case [am quite 
unaware although the learned Advo- 
cate has not polnted-out any to me atthe 
moment. ~ 

I think in -all the circumstances of the 
case the matter must go back for the deter- 
mination of these questions. -At first [ felt 
that the Judge was stating quite clearly 
that. there were no such circumstances. 
But the words actually used by the learned 
Judge are “there is nothing to snow that the 
appellant stipulated” from which I gather 
he means that there was no express inti- 
mation by the- defendant. As regards the 
Rs. 150, whether that has been paid or not, 
has uot.been decided by the Judge. It is 
contended by- Mr. Mazumdar that the point 
was not argued: As the matter has to go 
back on the other point the Judge in tne 
Oourt below will- consider the question 
whether this point as to the -payment of 
Rs. 150 was argued by the appellant before 
him. It it was not, tne matter willnot be 
further considered; if it was, the - Judge 
will come to a tinding on that question. 
The casa will be remanded to be heard on 
these two. points and the costs of- this: ap- 
peal will abide the result of the hearing in 
the Court below. i : 


-De » Case remanded, - 


170—61 & 62 
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MADRAS HIGH COURT 
Oriminal Revision Case No. 872 and 
Petition No. 790 of 1936 
March 17, 1937 


l Kine, J. 
PREGADA BALANAGU~Petitionge 
j versus 


KROSURU KOTAYYA—Oppostta Party 
Criminal Procedure Code (Act V of 1898), ss. 
197, 45—Village Munsif sending report under 


. 8, 45— Prosecution of—Previous sanction of Local 


Government, if necessary, - 

In sending his report under s. 45, Criminal Pro- 
cedure Code, the Village Munsif is not acting in 
his capacity as Magistrate, being there called . 
specifically a Village Headman, nor is he a public 
servant removable only by or with the sanction 
of a Local Government. Consequently, previous 
sanction of the Local Government is not necessary 
for his prosecution. . Pichai Pillai v. Balasundara 
Mudali(1), followed. 


Or. R. O. and rv. from the order of the Sub- 
Divisional Magistrate, Guntur, dated Sep- 
tember 1, 1936. 
. Messrs. V. Rajagopalachari and C. Vasu» 
devan, for the Petitioner. 

Messrs. S. Vepa and J. Krishnamurthi, 
for the Opposite Party. 

The Public Prosecutor, for the Orown. 

- Order.—I do not think the Sub-Divi- 
sional Magistrate was right in holding 
that the sanction of Government was ne- 
cessary in tais case under s. 197, Criminal 
Procedure Oode. In sending his report 
under s. 45, the Village Munsif is not acting 
in his capacity as Magistrate, being there_ 
called specitically a Village Headman, nor 
is hea public servant removable only by 
or with the sanction of a Local Govern- 
ment: sea Pichai Pillai v. Balasundara 
Mudali (L). Bat the Sub-Divisional Magis- 
trate might well have dismissed the com- 
plaint under s. 203 after putting a few 
questions.to the complainant. It is a com- 
piaint filed five months after the Police in- 
Vestigation was over, and a mere glance at 
it isenough to show that the complainant 
has made no serious attempt at stating 
any facts which, if proved in evidence, would 
support a conviction. In these circums- 
tances I see no reason to interfere and dis- 
miss this petition. 

Ne... Petition dismissed. 


(1) 58 M. 787; 137 Ind, Oas. 24; A I R 1935 Mad. 
442; (1955) Or. Cas. 619; 36 Ur.L J L241; 63M 
LJ 608; 44 LW 538; (935) M W N 457;8 RM 
103. 
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_ OUDH CHIEF COURT. 
Criminal Reference No. 10 of 1937 
July 16, 1937 
ZIA-UL Hasan AND MADELEY, Jd. 
EMPEROR—COMPLAINANT 
VETSUS 
MULHE—Opposits Parry 

Criminal Procedure Code (Act V of 1898), ss. 110, 
119, 109, 112, 438— Notice to show cause under 
8. 109-112—Cancelling of—Magistrate disbelieving 
prosecution-—Accused ignorant of legal procedure— 
No cross-examination of prosecution evidence— 
Ar aa Held, no ground for interference under 
s, 438. 

Where in a case under s. 110, Oriminal Procedure 
Code, evidence was produced before the Magistrate 
which he disbelieved and in a reference to High 
Court under s. 438, Oriminal Procedure Code, 
against his order cancelling under s. 119 notice to 
show cause made under ss, 109-112, the District Ma- 
gistrate stated some reasons why this evidence ought 
to be believed butthese reasons could be explained 


away : 

Held, that the case was not one in which the 
High Court should interfere and set aside the order of 
the Magistrate cancelling, under s. 119, Oriminal 
Procedure Oode, the notice to show cause made under 
ss. 109-112. 

Where the accused is an ignorant Pasi and could 
not be expected to know the legal presumption that 
uncross-examined evidence is probably reliable, 
the fact that the accused ins. 110 proceedings, did 
i cross-examine the prosecution witnesses, is of no 
value. 


The evidence of suspicion under s. 457, is evidence 
ofa very weak nature even in as. 110 case. - 


Cr. Ref. made by the District Magistrate, 
Sitapur. 

Mr, Kanhaiya Lall Nigam, for the Ac- 
cused. 


>Judgment.—This is a Criminal Reference 
under s. 438 of the Code of Criminal Proce- 
dure made by the learned District Magis- 
trate of Sitapur, against an order of Hai 
Bahadur Seth Onkar Nath Tandon, Special 
Magistrate of the First Olass, cancelling 
under s. 119 of the Code of Oriminal Proce- 
dure notice to show cause made under 
g. 109-112 of the Code. We are asked to set 
aside the order under s, 119 and to order 
Mulhe to give security for his good behavi- 
our for one year. 

The case for the prosecution was that 
Mulhe Pasi, a youth of about twenty years 
of age was found at about 3 4. M. on 
December 18,1936, in a grove in village 
Raghunathpur. A constable who was on 
patrol duty suspected that there were 
persons concealing themselves in this grove 
and having collected villagers of 
Raghunathpur, surrounded it. four or 
five other persons who were in the grove 
fied away and escaped but Mulhe in at- 
tempting to get over the wall of the grove, 
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tripped and fell from the wall and was 
captured. , 
it was also said that he gave no satis- 
factory explanation for his being 1n this 
grove and that implements for house- 
breaking were found in his possession. 
When the accused came up for trial 
before the learned Honorary Magistrate, 
the accused, who is an ignorant Pasi youth, 
was unrepresented. Tne witnesses for the 


prosecution were not cross examined and 


the accused when asked if he had any 
ostensible means of subsistence said he had 
not. Subsequently the accused produced 
the reliable evidence of Babu Aditya Prasad 
Office Superintendent of the Deputy Gommis- 
sioner’s Office, Lucknow, that he had been 
earning his living honestly in the service of 
this gentleman, for the last turee years 
until about August, 1935. He had then got 
ill and had gone away to Sitapur and he 
was able to produce evidence from Sitapur 
that quite recently he had been working in 
a- brick kiln. The learned trial Magistrate 
believed this evidence and thought it 
proved that the accused had obstensible 
means of subsistence. He also considered 
that the prosecution case was of a stereo- 
typed nature and was of ve1y doubtful truth- 
fulness. 

An application for revision was made 
before the learned District Magistrate by the 
prosecution Inspector and the learned 
District Magistrate has sent this case up on 
the ground that prosecution evidence of the 
fact of the arrest was not cross-examined 
and should have been believed. ‘There 
were three witnesses, cne being the const- 
able and two being independent villagers. | 
There was also the evidence of the Sub- 
Inspector that the accused had been sus- 
pected ina case under s. 457 in June 1936, 
and that he had been absconding since. 
The learned District Magistrate also relied 
upon the admission of the accused that he 
had no ostensible means of subsistence and 
upon the recovery of the sabar. He also 
showed some detinile grounds tor disbeliev- 
ing the evidence of Mata Din, the owner of 
the brick kiln, in which the accused had 
been working. 

We are ot opinion that thisis not a case 
in which this Court should interfere. 
Evidence was produced before the Magis- 
trate which the Magistrate disbelieved. 
The learned District Magistrate has 
certainly stated some reasons why this evl- 
dence ought to be believed but we think 
that these reasons can be explained away. 
The fact that the accused did not cross- 
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examine the witnesses is really of no value 
in thiscase. The accused is an ignorant 
Pasi and could not be expacted to know the 
legal presumption that uncross-examined 
evidence is probably reliable. -Had he 
been represented, this reason could never 
have been given. ‘Then again the evidence 
of suspicion ander s. 497 given by the 
Sub-Inspector would be evidence of a very 
weak nature even in as. 110 case and we 
think that in the present case it is of no 
value at all. The Magistrate had given one 
cogent reason also in his explanation why 
the evidence of the actual facts of the arrest 
Should not be believed. Had the accused 
tripped and fallen from the wall as is stated 
by the prosecution witnesses, he would 
almost certainly have had some injuries, at 
least of a slight character on his person, but 
the medical examination shows that there 
were none. The statement of the accused 
that he hud no ostensibte means of sub- 
sistence cannot be pressed too far. The 
accused is a young labourer and probably 
when he was asked this question he merely 
meant that he had no property, but he 
certainly had ostensible means of subsis- 
tence as for three years previously. he had 
-been earning his livelihood in service and 
since then he had been proved to have been 
honestly working in a brick kiln. As to the 
evidence of Mata Din, owner of the brick 
kiln, which according to the learned District 
Magistrate is proved tohave been untrue, 
it is rather difficult for us to estimate. its 
value when the register by which he is said 
to have been contradicted is not before us. 
At any rate that evidence was proved to be 
true to this extent that Mulhe had been 
working in a brick kiln andit is perhaps 
not very material if he made a mistake as 
to the number of daysfor which he had 
worked. l 

This is undoubtedly a case in which the 
Magistrate might have taken a different 
view but we certainly do not think it isa 
case in which the trial Magistrate was 
clearly wrong. Wedo not, therefore, think 
this is a case in which this Court should 
interfere and we refuse to accept the refer- 
ence. 


D. Reference rejected. 
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ALLAHABAD HIGH COURT. 
Miscellaneous Case No. 499 of 1936 
February 12, 1937 
HARRIES AND ALLSOP, Jd. 
RAMAKaoNI PATAK—AppLIOANT 
VETEUS 

MURLIDHAR PANDE—Opposits Party 
Court-fees—Refund of—Plaintiff paying deficit 
even 
within time allowed—Plaint rejected—Court-fees 
already poid, if can be refunded. 

When a Court refunds an excess payment it is 
refunding really not an amount of court-fees but an 
amount mistakenly paid under the guise of court- 
fees. 

A plaintiff when he institutes a suit should discover 
the amount of court-iee which he had to pay and if 
he fails to do this he cannot complain if hesuffers in 


any way. 

Where, therefore, a plaintiff who pays deficient 
court-fees and upon his failure to psy up the defi- 
ciency even within the time allowed, the plains is 
rejected, the court-fees already paid cannot be refund- 
ed. Munna Lal v. kam Chandra (1), distinguished. 


Mis Uas. from an order of the Small Cause 
Oourt Judge, Mohammadabad, dated Au- 
gust 21, 1936. 

Tne Government Advocate, for the Crown. 

Order.—This is a reference under 
O. XLVI, r. 1, Civil Procedure Code, made 
by the Judge of tne Court of Small Causes 
at Monammadabad in the district of 
Ghazipur. A plaintiff instituted a suit for 
the recovery of a sum of Ks. 69 10-0 and 
paid a court-fee of four annas only. ‘Tnere 
was a deficiency. ‘lhe plaintiff was allowed 
a period of three weeks and then a further 
period of two days for the payment of the 


-amount still due. He failed to make any 


payment and his plaint was consequently 


rejected. Thereupon he made an applica- 


tion for the refund of the sum of four annas 
whican he had already paid upon the plaint.’ 
The learned Judge in making this reference 
has admitted that there is no specije pro- 
vision of law under which the amount paid 
could be refunded. He has thought, now- 


ever, that it was unfair to take tne money 


from the plaintif and at the same time to 
refuse to take any action upon tne plaint. 
He has reterred tothe case in Munna Lal 
v., Ram Chandra (1) in waich it was held 
that a Court had inherent jurisdiction to 
refund an excess payment on account of 
court-fee. 

We do not think that the principle 
expressed in that case has any reference 
to the issue before us. Wuen a Court 
refunds an excess payment it is refund- 
ing really not an amvuni of court-lees 
bul an amount mistakenly paid under the 


- (1) (1930) A L J 805; 122 Ind. Cas, 188; A I R i930 
All, 471; 62 A 546; Ind. Rul, (1930) All, 220, 
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guise of court-fees. In the case before us 
there is no specific provision under which 
the refund could be ordered and there is 
no real justification for the suggestion that 
- the plaintiff was being unfairly treated. 

A. plaintiff when -he institutes a suit should 
discover the amount of court-fee which he 
had to pay and if he fails to do this, he 
cannot Complain if he suffers in any way. 
We are satisfied that in the circumstances 
reported the Court had no jurisdiction to 
make an order of refund and we answer 
the reference accordingly. 

D. Answer accordingly. 





PATNA HIGH COURT 
Civil Appeal No. 625 of 1934 
February 5, 1937 
Faza ALI anp MADAN, JJ. 
TRIBENI PRASAD SINGH AND ofuges 
— PLAINTIFFS - APPELLANTS 
j VETSUS l 


J AINARAIN SINGH anp P 


l DEFENDANTS— RESPONDENTS 

Hindu Law—Joint family—M anager—Contract by, 
when some members are minors—Whether can be 
specifically enforced—Specific performance--Plaint- 
aff in suit for specific performance of contract put- 
ting construction on contract, which he knew to be 
wrong—Plaintiff held acted dishonestly and, there- 
fore, not entitled to relief. 

A contract entered into by a manager of a joint 
Hindu family can be specifically enforced even 
though some of the members were minors at the 
time when the contract was entered into. The 
manager of a Hindu joint family is notan agent of 
the other members of the family and when he con- 
tracts inhis capacity as akarta, the contract is 
made not by minors but bya person who has power 
under the. Hindu Law to make a contract on behalf 
of the joint family. Hari Charan Koer v, Kaula Rai 
. (3), followed, Nripendra Chandra v, Ekherali Joar- 

dar (1), disseated from. [p, 485, col. 1.] 

Where the plaintiff ina suit on a contract for its 
specific performance tried to put a construction on the 
` contract which he knew to be wrong: 

Held, that the plaintiff acted dishonestly and was 
not entitled to equitable relief. Equity will not help 
a dishonest suitor who demands what heisnot en- 
titled to. Molloy v. Egan (4), relied on. 

C. A. from appellate decree of the District 
Judge, Bhagalpur, dated April 16, 1934. 

Messrs. K. P. Jayaswal and Bindeshwar 
Prasad, for the Appellants. 

Messrs. Khurshaid Hasnain, R. K. Jha 
and K. N. Lal, for the Respondents, 

Fazli Ali, J.— This isan appeal by the 
plaintifisin a suit for specific performance 
of a contract. The Courts below have 
awarded a small damage to the plaintiffs 
against defendant No. 1 but have refused to 
grant a decree for specific performance and 


so the plaintifis have preferred this second 
appeal. 
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The plaintiffs impleaded in this suit 
four sets of defendants of which the defend- 
ants first party consist of defendant No. 1, 
the father, defendant No. 2, his major son, 
and defendants Nos. 3 to 5, his minor sons. 
Defendants 2nd, $rd and 4th parties 
are co- sharers of defendanis first party 
and some of them have purchased portions 
of the property which is the subject-matter 
of this suit. The case of the plaintifis 1s 
that on February 6, 1928, defendant No. 1 as 
karta of his family executed an agreement 
contracting to sell to the plaintiffs 10 gandas 
odd zamindari interest in Mauza Sukhpur 
Solhniin the District of Bhagalpur for % 
sum of Rs. 3,000. In this contract refer- 
ence has also been made to certain lands 
which are said to appertain to the said 
zamindari interest and which are described 
in these words: 

“22 bighas khudkasht batat nisf and gairmazrua 
khas recorded in the khattan of executant No. l and 
one-third share in the lands recorded in the 
name of executant No, 1 and one Jogendra Narain 
Singh.” 

As to these lands it is stated that they had 
before the date of the contract been settled 
with a third party ata rental of Rs. 71 per 
year and the plaintifis were entitled only 
to 1eceive the ab-ve rent from the settle- 
ment holder. It is necessary to mention 
this fact because (1) it has been found by 
both the Cuurts below that in spite of this 
recital the lands in question were actually 
in possession of the defendants first party 
and this fact was fully known to the 
Plaintifis at the time when they entered 
into the present contract, and (2) because 
it appears that subsequent to the contract 
there was an agreement between defend- 
ant No. 1 and his other co-sharers, namely 
defendants 2nd, 3rd and 4th parties by 
which the position inter se of all these 
persons in respect of khudkasht lands was 
defined and it was made clear that the 
survey entries in respect of some of those 
lands were not correct. It has been argued 
in this Court on behalf of the appellants 
that this agreement was a collusive one 
and was intended to prejudice their claim 
for specific performance but the trial Court 
has found thatthe agreement had been 
executed in good faith and that in fact the 
survey entries are not correct in certain 
particulars. 

The first question which was raised in 
this Court was whether a contract affecting 
lands which were in possession ofa Hindu 
joint family consisting of certain minor 
members could be entorced againsi them. 
This question has been answered in the 
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negative bv the Oaleutta High Court in 
Nripendra Chandra v. Ekherali Joardar (1) 
and the view put forward in that case is 
supported by a reference to the well-known 
decision of the Privy Council in Mir 
Sarwarjan v. Fakhruddin Mohammad 
Choudhury (2). A Enl Bench of this Court, 
however, in Hari Charan Koer v. Kaula 
Rai (3) bas taken a contrary view and has 
held that a contract entered into by a 
manager of a joint Hindu family can be 
specifically enforced even though some of 
the members were minors at the time when 
the contract .was entered into. It was 
. pointed out in that case thet the manager 
of a Hindu joint family isnot an agent cf 
the other members of the family and that 
when he contracts in his capacity as a 
karta, tbe contract is made not by minors 
but hy a person who has power under the 
Hindu Law to make a contract on behalf 
of the joint family. This decision has 
been followed in other High Oourts and 
as at present advised I am not prepared to 
dissent from it. As to whether the con- 
tract in question was beneficial to the 
minor defendants and justified by legal 
necessity or not, the first Court held against 
the plaintiffs answering the anestion in the 
negative, but the Jower Appellate Court has 
reversed its findings and we must, there- 
fore, for the purpose of this appeal assume 


that the contract, as it was entered into, © 


was for the benefit of the minors. Thus 
the only point which requires considera- 
tion is the point upon which the suit has 
been dismissed by the learned District Judge 
on appeal. 

The learned Judge has held (1) that both 
the contracting parties were aware that 22 
bighas of khudkasht lands were in the 
possession of the defendants first party and 
it was fully understood by them that these 
lands would continue to be in possession 
of the defendants first party and the 
plaintiffs would be entitled to receive an 
annual rent of Rs. 71: (2) that in considera- 
tion of this fact the price of the property to 
be sold was fixed at Rs 3.000 though its 
proper value was at least Rs. 5,000 and (3) 
that the plaintiffs were not entitled to a 
decree for specific performance because in 
their plaint they dishonestiy asserted that 
they were entitled to-the khas possession of 


(1) 34 O WN 2972: 127 Ind Oas. 66:A IR 1930 
Cal. 457; 470 268: Ind, Rul. (1930) Cal. 818. 

(2) S9TA 1; 13 Ind. Cas. 331; 39 O 932: 18 OW N 
74; (1912) M WN 99-9 A T.J 33:15 0 LJ69 14 
Bom. L R 5; 21 MLJ 1156:11 M LTR(PO 


). 
ag)? PL 1513; 40 Ind, Cas, 142; A I R1917 Pat. 
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99 bighas of khudkasht lands. The view 
taken by the learned District Judge was 
thatin making this demand the plaintiffs 
had tried to take advantage of the false 
recital in the contract that the property at 
the time of the contract was in possession. 
of certain tenants and or this point he has 
ressed himself as follows: l 
O Now specific performance is an equitable remedy 
and the Court has discretion In such cases though. 
that discretion must be exercised in a judicial 
Tt is one of the principles of oa, cae 
ho seeks equity must do equity, OT as lb Aas 
ane been expressed ‘he | who seeks equity 
must come with clean hands. In the present 
ease it is clear that the plaintiffs have not through- 
out been willing to carry ‘out the terms of the 
agreement (Ex.1) as they were really intended by 
the parties; but have instead attempted by suit to 
punish the defendants first party for the failure of 
defendant No. 1 to carry out his agreement by claim- 
ing in their suit those 22 bighas of land to which they 
had not, and knew they had not any legal or equit- 
ble claim.” = l 
° Tt is contended on behalf of the appellants 


District Judge was wrong in refus- 
a ae a decree for specific performance 
in favour of the plaintiffs on the ground 
stated in the above -passage and that the 
utmost that he should have done was to 
compensate the defendants by making a 
suitable order as to costs. It was also 
pointed out on their behalf that though the 
plaintiffs did state 1n their plaint that they 
were entitled to khas possession of 22 bighas, 
yet when the matter came up before the 
District Judge on appeal, they coda win 
their willingness to allow the defendants first 
party to remain in possession of those lands 
on payment of an annual rent of Rs. 71 as 
provided in the contract. This argument 
appears to be plausible at the first sight, 
but on a careful consideration of all the 
facts of the case I have come to the conclu- 
sion that the view taken by the learned 
District Judge 18 correct in law. The 
plaintiffs came to Court with a definite case 
that they were enitled to khas possession 
of the 22 bighas of land as will appear from 
para. 10 of the plaint which runs as 
follows: 


“That the 
possession of the 


ts first party being in khas 
Sea kamat Ser as oot in ie 
February 6, 1928, regarding the 
agreement eet be binding on the plaintifis and 
N Sjaintiffs are entitled to khas possession of the 
said kamat lands,” ; 
: ‘sted in by the plaint- 
i im was persiste i 
: ee ag the case was before the trial 
a it and the trial Court took some pains 
wages int out that they were trying to 
oe a contract which was not beneficial 
oY ke winols and was also different from 
E contract which had been entered into 


v 
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by the parties. When the plaintiffs 
appealed to the District Judge they still 
claimed in the memorandum of appeal that 
they were entitled to khas possession of the 
22 bighas of land, but when it was found 
that the court-fee paid by them on the 
memorandum of appeal was insufficient, 
they filed a petition withdrawing their 
claim for khas possession. The learned 
Judge has noted in his judgment that he 
asked the Pleader for the plaintiffs what 
justification they had for attempting to 
obtain khas possession of the 22 bighas of 
land, if, as he has already urged, the price 
to be paid was fixed on the basis that 
the plaintiffs would be excluded from khas 
possession of those lands and to this the only 
reply of the Pleader for the plaintiffs was 
that when defendant No.1 failed to carry 
out the agreement, the plaintiffs probably 
thought it advisable to claim as much as 
possible. These facts make it clear that 
the plaintiffs did attempt to put a construc- 
tion upon the contract which was known by 
them to be wrong and in doing so they 
acted dishonestly. Now s. 22 clearly states 
that the jurisdiction to decree specific 
performance is discretionary and the ‘Court 
is not bound to grant sucha relief merely 
because it is lawful to do so. It is true 
that it also states that the discretion of the 
Court is not arbitrary but sound and 
reasonable, butin my opinion the reasons 
given by the learned District Judge for 
not granting a decree for specific perfor- 
mance were far from arbitrary and were 
based upon the well-known principle that 
equity will not help a dishonest suitor who 
demands what he is not entitled to. This 
principle was stated very clearly by the Lord 
Chancellor in Molloy v. Egan (4) in these 
words: 

“Here the evidence shows the real nature of the 
contract; and the question is, whether I can give 
the aid of this Court to a plaintiff making such a 
ease as this. This plaintiff now says, “I am content 
to admit that the real contract was not as I stated 
it, but as it is proved”... I never will execute a 
contract for a plaintiff one way, when with his eyes 
open he insists in hie bill on a different construc- 
tion against good faith. Ifhe attempts to perpetrate 
a fraud and fails, I shall take care that he fails 
altogether, and does not obtain the aid of the 
Court at all. A Court of Equity is not to let parties 
speculate whether they. can commit a fraud and then 
if they fail, seek what they are really entitled to. I 
am perfectly justified in dismissing the bill on that 
ground, although Ishould have had no difficulty in 
giving the plaintiffa decree according to the real 


meaning of the contract, if he had asked for it directly, 
properly and fairly,” 


There also appears io me, apart from the 
ground upon which the suit has been dis- 
(4) (1845) 7 Ir. Eq. Rep.590. 


TRIBRNI PRASAD SINGH V. JAINARAIN SINGH (PAT.) 


KOIG 


missed by the learned District Judge, the 
following other grouads for holding that a 
decree for specific performance should not 
be granted in this case: (1) x. 1 purports 
to be a contract by defendant No. 1 as well 
as by defendant No.2 and defendant No. 1 
is described therein as the guardian of his 
minor sons. The trial Court had after a 
full discussion of the evidence adduced 
in the case held that although in fact 
defendant No. 1 was the kurta of the family, 
yet at the time when he signed the contract 
he purported to act merely as the guardiait 
of his minor sons and not as representing 
the whole family and for this reason de- 
fendant No. 2 was also joined as a party to 
the agreement. It appears that defend- 
ant No.2 neither signed the ‘contract nor 
was present at the time of its registration. 
The plaintiffs now want to enforce the 
contracl onthe ground that defendant No. 1 
purported to register the contract as a 
karta and that he was in fact a karta. - 
The learned Judge seems to have accepted 
this coniention but he has made no 
attempt to meet the arguments which were 
advanced by the trial Court to show that 
although it wus open to defendant No. l to 
execute the contract asa karta, yet as he 
had elected not to do so, the plaintiff could 
not now turn round and say that he 
should be deemed to have executed it as a 
karta. However that may be, the fact 
remains that one of the parties to the 
written contract who was to have executed 
it, did not execute it and the reasons for 
bis not executing it are not clearly before 
us; (2) it has been found by the trial 
Court (and the finding of the Court has not 
been disturbed in appeal) that the survey 
entries with regard to kKhudktsht lands are 
not correct in certain respects and there is 
thus a conflict between the contract relied 
upon by the plaintiffs and the agreement 
subsequently entered into between defend- 
ants first party and his co-sharers. Moreover, 
as the learned trial Court has pointed out, no 
particulars have been given in the contract 
of the 22 bighas of khudkasht lands and the 
identity of those lands is by no means clear. 
In such circumstances a decree for specific 
perf rmance of the contract would only lead 
to confusion and also involve the minors 
in further litigwtion. I would, in these 
circumstances, dismiss the plaintiffs’ appeal 
but having regard tothe fact that defend- 
ant No. 1 did not contest ‘the suit, I would 
direct that the costs incurred by the plaint- 
iffs throughout should be paid by him 
(defendant No.1). There will be no order 
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for costs between the plaintiffs and the 
respondents who have appeared in this 
Court, but the decree for costs obtained 
by the latter in the trial Court will stand. 
Madan, J.—I agree. 
D. Appeal dismissed. 


SIND JUDICIAL COMMISSIONER'S 
COURT 


Civil Revision Application No. 31 of 1933 
October 14, 1936 
RUPOHAND AND HavaLiIwaLa, 


A.J. Os. 
KISHNOMAL HUNDOMAL—Apptioant 
VETSUS 
WAPARIMAL JETHOMAL—Opposits 
Parry. 

Arbitration—-Award—Agreement io refer dispute to 
two arbitrators and on difference to umptre—One 
arbitrator refusing to act —— Court ordering other 
arbitrator and umpire to proceed with award— Award 
by them and decree — Reference to them by Court, 
af proper —Plaintiff applying in revision— Revision, 
competency of ~~ Plaintiff having objected before 
order referring matter, if bound to object to 
award. 

The parties to a suit applied to the Court to refer 
their disputes totwo arbitrators Gand M and in the 
reference made a provision for disputes being referred 
toan umpire N. AsG was related to the plaintiff 
and as he would not act ag an arbitrator, the defen- 
dant applied to the Court to order the umpire to 
proceed with the matter, and the Court passed an 
order to that effect although objected to by the plain- 
tiff. In pursuance of that order, M and the umpire 
N made the enquiry, M passedan award against the 
plaintiff and at the foot of that award N made a note 
that he agreed with the award which was accepted 
by the Court and a decree followed. The plaintiff 
applied in revision complaining that the order of the 
Court referring the disputes toM and N was without 
jurisdiction : 

Held, (è) that the revision was competent as the 
only remedy open to the plaintiff to challenge the 
order complained against was to come to the High 
Court after the decree was passed ; 

(ii) that it wasnot open to the Judge to refer the 
dispute to M and to N when M and G hadmade no 
award. It would have perhaps been open to the 
Judge to substitute an arbitrator in place of G who 
had refused to act ; but he had no power to authorize 
Mand the umpire to proceed with the matter or 
authorize M alone to proceed with the matter and 
pass an award which could be accepted by the 
umpire; 

(tii) that as the plaintiff had already objected 
beforethe order referring the matterto M and N 
was passed, it was not incumbent on him to have 
objected to the award on that ground, 


Mr. Srikishindas H. Lulla, for the Appli- 
cant, 

Mr. Dipchand Chandumal, for the Op- 
posite Party. 

Rupchand, A. J. C.—The parties to this 
suit applied to the Court to refer their 
disputes to two arbitrators Godhumal and 
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Mulomal, and in the reference which is 
somewhat peculiarly worded they made a 
provision for disputes being referred to one 
Naraindas as an umpire. The pertinent 
part of the reference is as follows : 

« ... The parties will agree to and accept the 
unanimous award will be made by the above 
arbitrators whether by taking evidence or not and 
whether by deciding on issues or nof in any Manner 
they like. Ifthe above arbitrators do not agree with 
each other in the award, then the award which will 
be agreed by the umpire Naraindas, son of Chinkomal 
... with that made by any of the arbitrators will be 
treated as final ... .” 


Godhumal was related to the plaintiff ; 
and ashe would not act ag an arbitrator, 
the defendant applied to the Court to order’ 
the umpire to proceed with the matter, and 
the Court passed an order to that effect 
although objected to by the plaintiff. In 
pursuance of that order Mulomal Naraindas 
proceeded with the inquiry and then 
Mulomal passed an award against the plain- 
tiff and at the foot of that award Naraindas 
made a note that he agreed with the 
award. This award was accepted by the 
Court and decree followed. The plaintiff 
has now come to us in revision. His 
complaint is that the order of the Court 
referring the disputes to Mulomal and 
Naraindas was without jurisdiction. The 
defendant has raised a preliminary objec- 
tion that no revision lies after the award. 
But the obvious answer to that contention 
is that the only remedy open to the plaintiff 
to challenge the order complained against 


awas tocome to this Court after the decree 


was passed. Had he come to us before, 
he would have met with the plea that the 
order passed by the learned Judge com- 
plained against referring the dispute to 
Mulomal and to the umpire was an inter- 
locutory crder and no revision lay. l 
On the merits we think the complaint 
of the plaintiff is well founded. On the 
reference as it is worded, it was not open 
to the learned Judge below to refer the 
dispute to Mulomal and to the umpire 
Naraindas when Mulomal and Godhuinal 
had made no award. Naraindas could only 
be called in to act as an umpire when the 
two arbitrators had made differing awards 
and not before. It would have perhaps 
been open to the learned Judge to sub- 
stitute an arbitrator in place of Godhumal 
who had refused to act; but he had no 
power to authorize Mulomal and the umpire 
to proceed with the matter or authorize 
Mulomal alone to proceed with the matter 
and pass an award which could be accepted 
by the umpire. Mr. Dipchand has further 
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contended that it was incumbent upon the 
plaintiff to have objected to the award on 
that ground and having failed to do so, he 
cannot challenge. the decree. But the 
plaintiff had already objected to the man- 
date being given by the Court to Mulomal 
and -to the umpire .to proceed with the 
matter, and if this mandate was without 
jurisdiction, there was no further obligation 
‘upon the plaintiff to raise the same objec- 
tion alter the award was passed. We think 
that under the circumstances the order 
passed by the learned Judge empowering 
Mulomal and the umpire to proceed with 
the -reference must -be set aside and so 
also the subsequent award and decree. We 
order accordingly and remand the case to 
the trial Court for disposal according to law. 
Costs to be costs in the cause. © 


N. Case remanded. 
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_ OUDH CHIEF COURT 
Civil Revision Application No. 2 of 1937 
July 14, 1937 
ZIA-UL-Hasan AND MADELEY, JJ. 
JANGA MIAN AND ANOTHER—APPLIOANTS 
` VETSUS 
LAKSHMI NARAIN—Opposite Parry 
Provincial Insolvency Act (V of 120), ss. 75 (1) 
4, 9-—-Decision of first Court under s. 9 and not 
under s, 4—Second appeal, if lies—Held, on facts that 
applicants were rightly declared insolvents. 
Where the decision of the first Court was one 
under s. 9, Provincial Insolvency Act, and not under 
8. 4, as no question of title or priority was decided, 


no appeal lies tothe High Court 
order of the District Court. ‘ourt from the appellate 


A eos a 
aa however, was treated as revision applica- 


Held, after considering the circum 
dy stances, that 
commission of the acts of insolvency was proved 


against the applicants and th i 
insolvents, ey were.rightly declared 


C. R. App. against the order of the Di 
+ Ss 
T Judge, Gonda, dated September 30, 
Messrs. Muhammad Ayub and Haki - 
din, for the Applicants. á pu 
-Mr. D. P. K hare, for the Opposite Party. 
Judgment.—This ig an appeal against 
an appellate judgment of the learned Dis- 
trict Judge, Gonda, confirming the order 
of -the learned Civil Judge of that place 
setae a Ap an insolvents on the 
ication of the r e i 
a espondent, Lakshmi 
A preliminary objection is taken b 
pean ooann for the respondent an ihe 
roun at no second’ a ies i 
shen ered ppeal lies in the 
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The Jearned Counsel relies on the first 
paragraph of s. 75 (1) of the Provincial ins ` 
solvency Act which runs as follows: 

“The debtor, any creditor, the Receiver or any 
other person aggrieved by u decision come to or 
an order made in the exercise of insolvency juris- 
diction by a Court subordinate to a District 
Oourt may appeal to the District Court, and the 
order of the District Court upon such appeal shall 
be final.” i i 

The learned Counsel for the appellants, 
Howcver, places reliance on the second 
proviso to this sub-section which says that 
any person aggrieved by a decision of the 
District Court on appeal from a decision 
of a Subordinate’ Court under s. 4 may 
appeal to the High Court on any of the 
grounds mentioned in sub-s. (1) of s, 100 
of the Code of Civil Procedure, 1908; but 


this right of appeal to the High Court is 


restricted to those cases only in which the 
decision of the Subordinate Court is under 
s.4 of the Act. In the present case the 
decision of the first Court was one under 
s.9 and not under s. 4 as no question of 
title or priority was decided. We are, 
therefore, of opinion that the preliminary 
objection prevails but on the request of 
the learned Counsel for the appellants, we 
have treated this appeal as an application © 
for revision and have heard it as such. 


After hearing the appellants’ learned 
Counsel we are of opinion that there are 
no grounds on which this revision against 
the order declaring them insolvents can be 
accepted. Both the Courts have found as a 


fact that the five transfers made by the 


applicants within three months cof the op- 
posite party’s application under s. 9 were 
fraudulent, and both the Courts have held 
that those transfers constituted acts of 
insolvency within the meaning of s.6 of 
the Act. It was contended that the learned 
District Judge had wrongly thrown the 
burden of proof on the applicants by re- 
marking thatthe applicants have failed to 
prove the genuineness of those transfers. 
We are not prepared to say that the burden 
of proof has been wrongly placed in the 
case but apart from the question of the 
genuineness or otherwise of the transfers 
in question, there are other grounds for 
holding that the applicants have committed 
acts of insolvency. The learned Civil Judge 
has held ttat acts of insolvency were com- 
mitted under s.6(d) (iz) and (tii), that is 
tu say, by the applicants departing from 
their usual place of business and absenting 
themselves and by secluding themselves 
so as to deprive the creditors of the means 
of communicating with them.. This finding 
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was confirmed by the learned Disirict Judge 
and the learned Counsel for the applicants 
concedes that he cannot challenge this 
finding. In these circumstances it is per- 
fectly clear that commission of the acts of 
insolvency was proved against the -appli- 
cants aud they were rightly declared in- 
solvents. The application is, therefore, 
dismissed wiih costs. 


D. Application dismissed. 
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_MADRAS HIGH COURT 

Civil Miscellaneous Petition No. 4729 

l of 1936 
January 21, 1937 
MOCKETT AND Laksumana Rao, JJ. 

V. RAMANNA SHETTY—Parrtiongr | 

versus ` 

INSPECTOR or LOCAL BOARDS, 

MADRAS AND ANOTAER— RESPONDENTS 
stlections—Madras Local Boards Act (XIV of 
1820), Election Rules, r. 10(b) (ii) and iiij—R. 10 
(b), scope of—'Election and ‘result of election — 
Distinction—Candidate supplying bus and car to 
convey voters - Held, election was procured by cor- 
rupt practices—Proviso to r. 10, ¿f applies. 

Two circumstances are contemplated nnder r. 10 
(6) of the Election Rules under the Madras Local 
Boards Act. The rule contemplates a difference 
between the election and the result of the election. 
And it would seem that word ‘election’ is very 
much wider than the words ‘the result of the 
election’ and contemplates something more like 
the conduct ofthe election as differentiated from 
the purely isolated fast of the result, 

When in a smal! constituency a motor bus 
and cars were used for the period of a day 
for taking votersto the poll, it cannot be doubted 
that the election of the successful candidate has 
not been procured or induced by these facts, 
The election insucha case is procured or induc- 
ed by corrupt practices mentioned in r. 10 (b) (ii) 
and (iii). The proviso to r. 10 does not apply as 
it can only be used when the corrupt practice ig 
committed by somebody other than the candidate 
himself. _ 

O. Mis. Pet. praying that in the circum- 
stances stated inthe affidavit filed there- 
with, the High Court will be pleased to 
issue a writ of certiorari calling for the 
papers in O. P. No. 20 of 1935 on the file 
of the Election Commissioner, South Kanara 
and quash the order ‘of the said Election 
Commissioner of South Kanara in the said 
O. P. No. 20 of 1935. 

Messrs. K. Rajah Ayyar and B. Sanjeeva 
Chetty, for the Petitioner», 

Messrs. N. Sreenivasa Ayyangar, B. Sita- 
rama Rao and K. Y. Adiga, for the Respon- 
dents. 

Mockett, J.—The petitioner was elected 
as a member of the District Board of South 
Kanara for the Kondapur Circle. His elec- 
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tion was declared void by the Election 
Commissioner. He comes before us for a 
writ of certiorari to quash that order. 

The facts are very simple. A large num- 
ber of corrupt practices were alleged 
against the petitioner but he was absolved 
from all those allegations except under one 
main heading. Under the rules wiih re- 


' gard to the validity of elections held under 


the Madras Local Boards Act, 1920, there 
is r. 10 which materially bears on the ques- 
tion before us. It is as follows: 

“If, in the opinion of the Election Commissioner, 
(a) the returned candidate, his agent or any other 
person with the connivance of such candidate or 
agent, has committed, or abetted, the commission 
of any election offence falling under s. 58 of the 
Act or under Chap. IX-A of the Indian Penal Code, | 
or (b) the election of the returned candidate has 
been procured:or induced or the result of the elec- 
tion materially affected, by any of the following 
corrupt practices:— 

(i) Any election offence falling under s. 58 of the 
Act or under Chap. IX-A, Indian Penal Code, when 
committed by a person who is not a candidate or 
his agent or a person acting with the connivance 
of a candidate or his agent; 

(ii) Any payment or promise of payment to any 
person whomsoever on account of the conveyance 
of any elector to or from any place for the purpose 
of recording his vote: 

(iit) The hiring, employment, borrowing or us 
ing for the purposes of the election of any boat, 
vehicle or animal usually kept for letting on hire 
for the conveyance of passengers by hire, the election 
of the returned candidate shall be void.” 


It was alleged that the petitioner was 
guilty of corrupt practices under both (iz) 
and (iii) Under (it) it was alleged that 
he had supplied petrol to two private cars 
which were used for the purpose of his 
election and under (iii) that he had hired 
a, 22-seater motor bus, and had used it for 
the purpose of conveying voters to the poll. 
The finding of the Election Commissioner 
with regard ‘to that can be shortly sum- 
marised. With regard to the allegation 
under (ii) he said that the supplying of 
petrol to those cars under the circumstances 
alleged .did not amount to corrupt practice 
under cl. (ii), but we take a different view 
with regard to that, and we consider that 
such a course of action will come under 
the head of a payment or promise of pay- 
ment to any person whomsoever, etc., as 
defined in cl. (7) on account of the con- 
veyance of an elector to or from any place. 
With regard to (iii) his finding was that 
the motor bus and cars were used during 
the election day for the purpose of taking 
voters to the poll, and he drew the infer- 
ence that those voters might be taken to 
have voted for the petitioner who had 
supplied the cars. He also found that the 
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ame corrupt practices had been adopted 
= the aaea when he too had hired 
and used motor vehicles for the purpose of 
taking voters to the poll contrary to the 
provisions ¿f r. 10. He held that the result 
of the election had not been materially 
affected by the corrupt practices alleged 
but that the election had been procured 
and induced by those practices and on the 
latter ground declared the election void. 
Now, it is most important to consider the 
exact wording of r. 10 (b) Jt will be 
observed that two circumstances are con- 
templated. With regard to the procuring 
or inducing it is the election of the return- 
ed candidate that is in contemplation : 
with regard to the material effect, it is the 
result of tbe election that is contemplated. 
On the grounds that both sides had in- 
dulged in these wrong practices and also 
having regard to the majority, the Commis- 
sioner held that the result had not been 
materially affected. With regard to the 
other aspect, he took the view that he must 
exclude from his consideration in order to 
arrive at a decision, the fact of the wrong- 
ful use of vehicles by the respondent. 
The argument before us by Mr. Rajah Iyer 
for the petitioner amounts to this, and it 
must amount to this, that if the result had 
not been materially affected, it is impossi- 
ble to say that the election has been pro- 
cured or induced. It is necessary to examine 
this rule, becuase it will be seen that two 
positions must be proved. First of all, the 
fact of the wrongiul practice prohibited; 
secondly, the effect of procuring or induc- 
ing the election or the fact of the result 
being materially affected. We consider that 
with regard tothe result being materially 
affected, there was material on the record 
on which the Commissioner might arrive 
at the conclusion at which he did arrive, 
but we are equally clear that there was 
ample material on the record on which he 
could arrive at the finding that the election 
was ‘induced’. It is quite clear that the 
rule contemplates a difference between the 
election and the result of the election. 
And it would seem that word ‘election’ is 
very much wider than the words ‘the result 
of the election’ and contemplates something 
more like the conduct of the election as 
differentiated from the purely isolated fact 
of the result. Now, can it be doubted, 
especially in a small constituency like this, 
when 2 22-seater motor bus and cars were 
used for the period of a day for taking 
voters to the poll that the election of the 
successiul condidate has not been procured 


or induced by these facts? No authorities 
have been cited to us which are of any 
assistance. We have, therefore, to construe 
this rule according to its meaning as it 
seems to us and we have emphasised that 
the rule is directed to two totally different 
circumstances, namely, the election itself 
and the result of the election. It was argued 
before the Conmissioner that the proviso 
tor. 10 had some bearing on this question. 
That proviso, however, can only be used 
when the corrupt practice is committed by 
somebody other than the candidate himself.. 
Therefore, the proviso is not material ex- 
cept that it is interesting to see that even 
under the circumstances contemplated by 
the proviso, namely the commission of a 
corrupt practice by an agent or some other 
person without the candidate's connivance, 
relief is only allowed when those corrupt 
practices are trivial, unimportant and of 
a limited character. There is no such pro- 
vision in r. 10 (a) (1) to (iii). Unaquestion- 
ably the finding here is that this corrupt 
practice was not of limited character but 
was very much the opposite, owing to the 
circumstances we have referred to. The 
result is in our opinion one for satisfaction 
because it would be most undesirable that 
it should go forth from this Court that 1f 
corrupt practices on both sides are proved, 
that should have the effect, as it were, 
of cancelling out each other and give a sort 
of unlimited license to people to do all those 
things which they are expressly prohibited 
from doing under the rules relating to 
elections. The result is that this petition 
will be dismissed with costs of the 2nd 
respondent which we fix at Rs. 100 which. 
will be paid by the petitioner. It may be 
added that on the facts no possible question 
of jurisdiction can arise and for that reason 
also this petition must fail. 


àN. Petition dismissed. 


pm 





OUDH CHIEF COURT. 
Miscellanous Appeal No. 64 of 1935 
May 8, 1937 
ZIA-UL Hasan AND Smita, Jd. 
GIRDHARI LALL~—Puamntire— 
APPELLANT 
Versus 
GOBARDHAN DASS— DEFENDANT — 
-——RESPONDENT 
Civil Procedure Code (Act . V of 1908), Sch. IT, 
para. 17— Sub-para. 4—“ Sufficient cause,” scope of— 


Held, thatthe agreement to refer should not be 
ordered to be filed. 


The words “ sufficient cause” in sub-para. 4 of 
para, 17, Sch. II, Civil Procedure Cede, cover all the 
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grounds of justice, equity and good conscience on 
which a Court thinks an agreement should not be 
ordered to be filed. The words should not be con- 
fined to grounds such as are mentioned in para. 14, 
namely, the award having left undetermined any of 
the matters referred to arbitration, or determining 
any matter not so referred, the award being indefi- 
nite and incapable of execution, and there being an 
objection tothe legality of the award apparent on 
the face of it. Makhan Lal Lachmi Narayan v. 
Abhat Ram-Chunit Lal (1) and Ghulam Mohamad 
Khan v. Gopaldas-Lall Singh (2), relied on. 

Held, that the circumstance, that all the arbitra- 
tors were related to one of the parties tothe refer- 
ence, in one way or the other, showed that even if the 
arbitrators be not partial they could not command 
the confidenca ofthe other party and it would be 
wholly inequitable to compel him to submit 
himself to their arbitration and consequently the 
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Mis. A. against an order of the Ist Addi- 
tional Judge, Small Cause Court, as Sub- 
Judge of Lucknow, dated October 3, 1935. 


Messrs. Bhagwati Nuth and Nazir-ud-Din, 
for the Appellant. 

Messrs. M. Wasim and Karta Krishna, for 
the Respondent. 


Judgment.—Tuis is an appeal against 
an order of the Ist Additional Judge, 
Small Cause Court, Lucknow, exercising 
the powers of a Civil Judge, dismissing 
the appellant’s application under para. 17 
of the Second Schedule to the Code of Civil 
Procedure. 


agreement to refer should not be ordered to be The following pedigree will elucidate the 
filed. ‘facts of the case:— 
E LAL 
| 3 | 
Brij Mohan Lall Madan Mohan Musammat Janki another daugh- 
==Golha Bibi. Lall ° ter. 
{ |. Musammat Kashmiro 
Gobardhan Dass, Girdhari Lal, =Parbhu Dayal 
Respondent, Appellant. 


It appears that Gorbardhan Dass, respond- 
ent, was 2} years of age when his father. 
Brij Mohan Lall, died, and his mother 
Golha Bibi, was appointed guardian of his 
person, and Girdhari Lall, his cousin, was 
appointed guardian of his property, by 
the District Court's order, dated Feb- 
ruary 12,1913. Golha Bibi died in August, 
1914, but Girdhari Lall continued to 
manage the minor's property. Gobardhan 
Dass came of age on July 8 1981. 

The appellant's case in his application 
under para. 17, Sch. IT of the Code of Civil 
Procedure was that on March 27, 1932, both 
the defendant and he agreed to refer the 
disputes between them to the arbitration of 
three persons namely, Parbhu Dayal (hus- 
band of Musammat Kashmiro), Basant Lall, 
alias Panna Lall and Lachhman Dass, 
that the arbitrators started proceedings 
on that very day, but that the defendant 
subsequently resiled from the reference, 
and ceased to atlend the sittings of the 
panches, though notices were issued to him 
by the arbitrators several times. The re- 
cord of the arbitrators’ proceedings was 
called for by the Civil Judge on an appli- 
cation under s. 41 of the Guardians and 
Wards Act, having been filed by the de- 
fendant, Gobardhan Dass. Subsequently 
a regular suit for accounts was filed by 
a defendant against the plaintiff-appel- 
ant. 

The appellant contended that the agree- 
ment for reference to arbitration was 


voluntarily executed by both the parties, 
and was binding on them. He therefore 
prayed that the agreement, which was 
said to be contained in a document (Ex. 1) 
in which the arbitrators commenced re- 
cording their proceedings, be filed in 
Court, and the arbitrators ordered to deliver 
their award, 

The respondent denied that he ever 
agreed to refer the dispute to arbitration, 
and also raised various technical pleas with 
regard to tx.1. He further pleaded that 
fraud and undue influence were brought 
to bear on him by the plaintiff, and that 
the alleged agreement should not be order- 
ed to be filed. 

The learned Oivil Judge decided the 
issue of fraud and undue influence against 
the defendant, but held that the alleged 
agreement was not a valid agreement 
under para. 17 of the Second Schedule of the 
Code of Civil Procedure, and that it was 
vague and indefinite. As a result of his 
findings, he refused to order the agreement 
to be filed, and dismissed the plaintiff's 
application. l 

The ‘learned Counsel for the parties have 
addressed lengthy arguments to us on 
the questions whether the agreement in 
question comes within the purview of 
para. 17, Sch. II of the Code of Civil Proce- 
dure, and whether it is vague and indefi- 
nite, or clear, and fit to be acted upon. We 
do not propose to deal with these points 
though we do not agree with much of what 
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the Civil Judge has written about them, 
as in the present case, it appears to us that 
there is suficient cause, within the meaning 
of para. 17 (4) of the Second Schedule of 
the Gode of Civil Procedure, why the 
alleg-d agreement should not be filed. That 
sub paragraph runs as follows:— 

“Where no sufficient cause (why the agreement 
should not be filed) is shown, the Court shell 
order, the agreement to be filed, and shall make 
order an order of reference to the arbitrator ap- 
pointed in accordance with the provisions of the 
agreement or, if there is no such provision and 


the parties cannot agree, the Oourt may appoint an 
arbitrator.” 


Sub-paras. 3 and 4 clearly show that 


the Court has discretion to order the agree- 


ment to be filed or not as the circumstance 
may require. The learned Counsel for the 
appellant contended that “sufficient cause” 
within the meaning of sub-para. 4 means 
grounds such as are mentioned in para. 14 
namely, the award having left undetermin- 
ed any of the natters referred to arbitra- 


tion, or oe any matter not so re~. 
e 


ferred, the award being indefinite and in- 
capable of execution, and there being an 
objection to the legality of the award ap- 
parent on the face of it. We see no reason 
whatever to pub such a restricted meaning 
on the words “suficient cause”, occurring 
in sub-para. 4, and we are of opinion that 
these words cover all the grounds of justice, 
equity and good conscience on which a 
Oourt thinks an agreement should not be 
ordered to be filed. In Makhan Lall Lachmi 
Narain v. Abhai Ram Chuni Lall, (1935) 
A. L. J. 998 (1), it was held that 
the Court can order an agreement to re- 
fer to arbitration to be filed under 
para. 17 (4), Sch. IT of the Code of Civil 
Procedure only where no sufficient cause 
is shown to the contrary, and in Ghulam 
Mohammad Khan v. Gopaldas Lall Siagh, 
143 Ind. Oas. 635 (2), the Court of the Judi- 
cial Commissioner of Sind held that the 
words “sufficient cause” are not to be con- 
fined within the narrow compass of fraud, 
coercion and undue influence, and that 
there are other causes besides these which 
may be sufficient for the reversal of an 
order under Sch. H, para. 17 of the Code 
of Civil Procedure. 
Now, in the present case, it has been prov- 
ed that all the three arbitrators are connect- 
ed with the appellant in one way or other. 
Lachman Dass is a person io whose nephew 


(1) (1935) A L J 998; 156 Ind. Cas. 904; 8 RA 53; 
AIR 1935 All. 886; 1935 ALR 641. 

(2) 143 Ind. Oas. 635; A IR 1933 Sind 68; Ind, 
Rul. (1933) Sind 139, 


GIRDHARI LALL V. GOBARDHAN Dass (OUDH) 


1701 0 


the plaintiff's daughter was betrothed, and we 
nee Re PEE has Deen married by this time. 
Moreover, Lachhman Dass, as P. W. No. 3 
admits that the plaintiff and the three 
arbitrators, including himself, are trustees 
of a trust called the Mulchand Trust. So far 
as Panna Lall, arbitrator, is concerned, the 
evidence of P. W. No. 4, Kirpa Ram, shows 
that he too is a friend of Girdhari Lall with 
whom he sits almost every day for “ehit 
chat." Babu Prabhu Dayal, who is an Advo- 
cate, is no doubt related to both the parties, 
but he seems to be a most unfit person» 
to act as an arbitrator between the parties. 
He is under the obligation to the plaintiff, 
as it was inthe plaintiff's house that he 
had his office for several years Im the 
beginning of his legal practice, and as he 
is proved to have clearly admitted before 
respectable witnesses that he holds the 
plaintiff in awe. The defendant's witness 
Radhe Shiam has stated how on one occas- 
sion Babu Parbhu Dayal, upon being 
asked by Babu Makund Behari Lall, an 
Advocate of this Court to settle the disputes 
between the present parties, replied that 
he did not want to interfere as it was pos- 
sible that if he should decide the dispute 
against Lala Girdhari Lall, he might cause | 
injury to him. This evidence is corroborat- 
ed by that of Babu Makund Behari Lal, 
Advceate, who is also a witness for the de- 
fendant, and says that on. the occasion Te- 
ferred to by Radhe Shiam witness; his own 
impresssion of the talk he had with Babu 
Parbhu Dayal was that he (Babu. Parbhu 
Dayal) felt somewhat awkward ia inter- 
vening in Lala Girdhari Lall’s affairs, and 
that Babu Parbhu Dayal was under some 
obligation to Lala Girdhari Lall. | 

It may also be noted that the evidence of 
Radhe Shiam, D. W. No. 1, further shows 
that when the plaintiff asked him to settle 
the dispnte between him and Gobardhan 
Dass with the help of one or two persons 
of the community, the plaintiff himself 
suggested the name of Babu Parbhu Dayal 
as the person whose help might be taken by 
the witness in the matter. Further, the 
evidence on oath of the defendant shows 
that Babu Parbhu Dayal asked him to 
accept a sum of Rs. 11,000 in full settle- 
ment of his claims against Girdbari Lall, 
and also told him that be could not afford 
to fight with Girdhari Lall. 

All the above circumstances show that 
even if the arbitrators mentioned in Ex. 1 
be not partial to the plaintiff, they cannot 
command the confidence of the defendant 
and it would, in our opinion, be wholly in- 
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equitable to compel the defendant to submit 
himself to their arbitration. 

We, therefore, agree withthe learned 
Civil Judge in holding that the agreement 
in question should not be ordered to be 
filed, and we accordingly dismiss this ap- 
peal with costs. 


D. Appeal dismissed 





SIND JUDICIAL COMMISSIONER'S 
COURT 


First Civil Appeal No. 10 of 1932 
° September 21, 1936 
Davis, J. C. AND MEETA, A. J.C. 
LAKHMICHAND GHANDAMAL— 
APPELLANT 
versus 
. Firm GOKALDAS RANOCHOREDAS 


—RESPONDENT 

Limitation Act (IX of 1908), Sch. I, Art. 182 (5)— 
Application for execution of decree for which defictt 
court-fee has not been patd—Whether step-in-atd— 
Court Fees Act (VII of 1870), 8. 11—‘In accordance 
with law in Art. 182 (5) — Interpretation of —Defec- 
tive application but execution capable of being law- 
fully ordered—Whether falls within Art. 182(5)— 
Civil Procedure Gode (Aet V of 1908), O. XXI,7. 11 
(2)—Application presented by son on father’s behalf 
—Son not acquainted with facts—Return of applica- 
tion for amendment held proper. 

An application made for the execution of a decree 
upon which a deficit court-fee has not been paid 
cannot fall within the provisions of Art. 182 (5), 
Limitation Act, and cannot be desmed to be a 
step-in-aid of execution for the purpose of saving 
limitation. The words “in accordance with law” 
Within the meaning of cl. (5) of Art. 182, Limitation 
Act, are mot necessarily limited tothe provisions of 
law contained in O. lif and O. XXI, Civil Procedure 
Code. Iffor instance, the law required that an exe- 
cution application should be accompanied by a parbi- 
cular certificate, if the execution application is not 
so accompanied by a certificate, that application 
will not bein accordance with law. Lachmibat v. 
Daulatram Devidas (4) and Hargovind Fulchand v. 
Naja Sura (5), relied on. Nathubhai Kasandas, v. 
Pranjivan Lalchand (1) and Bhuribai v. Rahmatbt 
(2), dissented from. 

The expression “in accordance with law” in 
‘Art. 182 (5), Limitation Act, can be interpreted as 
meaning that the application though defective in 
some particular was one upon which execution could 
lawfully be ordered. If the omissions were such 
as to make it impossible for the Court to issue exe- 
cution upon it, it should be held that such an ap- 
plication was not in accordance with law. Where the 
obstacle to execution lies notin the application itself, 
but in a statutory prohibition, such as is contained 
. ins, 11, Court Fees Act, the objection is even strong- 

er. Asin a case where the omission ccours in the 
application itself, it is not an application in exe- 
cution in accordance with law, so even more 
it is not an application for execution in accordance 
with law when it has not as its foundation a deciee 
which can be executed. Pitambar Jana v. Damodar 
Gachaie (8), relied on. 

Where the son of the decree-holder piesented.an 
application for execution on his father's behalf and 
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the Court returned it for amendment under O. XXT, 
r.i1(2)and there was nothing upon the record 
to show that the son, who signed and verified this 
application was a “person acquainted with the 
facts of the case” within the provisions of sub-r. (2) 
of r. 11 of O. XXI, Civil Procedure Code: 

Held, that the application was rightly returned as 
not complying with the provisions of O. XXI, r. 11 


-gub-r. (2), Civil Procedure Code. It could not be said to 


be pending in Court when it was not filed subsequent- 
ly after making proper amendment, 

FEF C. A. against the orders of Mr. Rup- 
chand, A.J. O., dated March 12, 1931, and 


October 12, 1931. 


Mr. Kodumal Lekhraj, for the Appel- 
lant. 


Mr. Khanchand Gopaldas, for the Respon- 
dent. 


Davis, J. C.—This is an appeal against 
the order of Rupchand, a. J. Ö.„ in 
which he dismissed an application for 
execution on the ground that it was time- 
barred. 

The decree was passed on December 2, 
1924, and the execution application was 
made on December 2, 1930. Soon the face 
of it it was time-barred. But it was sought 
to ke saved on the ground thata previous 
application in execution had been made on 
December 1, 1927, one day before the 
period of three years permitted by Art. 189, 
Limitation Act, had expired. The decree 
was in a partnership suit, and as the amount 
decreed to the plaintifis by the final decree 
was larger than the amount on which 
court- fee has been paid, a note was made 
to the effect that the decree shall not be 
executed until the deticit courtfee had 
been paid in view of the provisions of 
s. 11, cl. (7), Court Fees Act. When the 
execution application of December 1, 1927 ; 
was made. this deäcit court-fee had not 
been paid, and it was not paid even when 
the second execution application of Decem- 
ber 2, 1930, was made, for apparently the 
appellant required a decision of the Court 
as to whether his execution application 
would be time-barred before he would pay 
the deficit court-fee. The learned Judge, 
however, refused to construe the law for 
tne benefit of the appellant until he had 
paid the deficit court-fee and gave him: 
12 days to doso. The deficit court-fee was 
paid; the Judge then considered the appli- 
Cation and then rejected iton the ground 
that it was notin time. .It has been urged 
before us in -appeal that when a decree 
cannot be executed because of the provi- 
sions of s. 1l, Court Fees Act, and the 
deficit court-fee has not been paid, never- 
theless if an execution application is made, 
even without the payment of the deficit 
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court-fee, itis an application in execution 
within the provisions of Art. 182, cl. (5), 
Limitation Act, and saves time. For this 
argument reliance is placed upon two 
judgments, one in Nathubhai Karsandas v. 
Pranjivan Lalchand (1) and the other in 
Bhuribai v. Rahmatbi, 122 Ind. Uas. 438 (2). 
These judgments, which are single Judge 
judgments, no doubt support this argument 
of the learned Advocate for the appellant. 
But we do not think that they are decisions 
which, with all respect, we can accept. The 
learned Judge in his order before us writes 


as follows: 

“It is difficult for me to see how the Legislature 
could ever have intended to permit a judgment- 
creditor to get round the provisions of Art. 182, 
Limitation Act, by failing or neglecting to pay the 
necessary court-fee. If Mr. Tahilram’s argument 
were to prevail, it will mean that where a plaintiff 
has before the framing of the decree paid the 
proper court-fee or more than the proper court-fee 
payable on the amount found due ‘to him, he has 
& right to execute his decree provided he makes 
his application for execution within three years 
of the date of the decree or within such further 
time as ig referred to in Art. 182, but where he 
has not only failed to pay the proper court-fee at 
the proper time, but has for motives of his own 
delayed the payment of the court-fee, thereby 
gaining an advantage, at any rate, to the extent 
of interest on the amount of the deficit court-fee, 
he can extend the period of limitation upto twelve 
years until the decree gets time-barred under the 
provisions of s. 48, Oivil Procedure Gode. As 
observed by a Bench consisting of Sir Lawrence 
Jenkins, O, J. and Mullick, J. in Bhajan Behari v. 
Girish Chand (3) corresponding to Bhajan Behari v. 
Girish Chandra, 19 Ind..Cas, 410 (3) whatever be the 
date on which an applicant choosesto comply with 
the Court Fees Act, the date of the decree for the 
purpose of Art. 152, Limitation Act, must be taken 
to be the date on which the decree was signed, and 
that the payment of the court-fee on such subs3- 
quent date cannot even be treated as step-in-aid of 


` execution." 


Now, itis urged that in support of his 
decision the learned Judge has given no 


detailed argument, but has dealt with the 


t 


Question on broad general lines. But the 
principle on which this decision is grounded 


has already been approved by this Court 


in this case in Lachmibai. vy. Doulatram 
Devidas (4) that is, a party shall not be 
entitled to profit by hbis own lacbes and 
delay, and, in our opinion, to allow the 
arguments of the learned Advocate to 
prevail would be to open a door to defraud 
and deceit and to collusion between judg- 
ment-creditor and judgment-debtor, and to 
deprive the state of court-fees which are 


(1) 34 B 189; 5 Ind. Cas. 601;12 Bom. L R 13. 

(2) 122 Ind. Cas. 438; A IR 1930 Nag. 24]; Ind. Rul. 
(1930) Nag. 166; 13 N L J 79. i 

(3) 17 O W N 959; 19 Ind. Cas. 410. 

(4) 29 8 L R 415; 163 Ind, Oas. 30; AI R 1936 Oudh 
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its due. But though we think the decision 
of the learned Judge can be supported on 
this ground of principle, we think it can 
be also supported by more precise argu- 
ment. Article 182 (5), Limitation Act, reads 
as follows: 

“For the execution of a decree...(where the applica- 
tion next hereinafter mentioned has been made) thé 
date of the final order passed on an application 
made in accordance with law to the proper Oourt 
for execution, or to fake some step-in-aid of execu 
tion of the decree or order.” 

Now that appears to us to contemplate 
that the decree as such is capable of being 
executed by the proper Court, and the 
definition of ‘‘proper Court” in Expland- 
tion 2, Art. 182, Limitation Act, is as 
follows: 

“Proper Court" means the Court whose duty it is 
to execute the decree or order.” 

Now, when a deficit court-fee has- not 
been paid upon the decree, it is not the 


duty of any Court to execute the decree. 


This is in accordance with the provisions 
of s. 11, Court Fees Act, which is as 


follows: 

“Il. In suits for mesne profits or for immovable 
property and mesne profits, or for an account, if 
the profits or amount decreed are or is in excess of 
the profits claimed or the amount at which the 
plaintiff valued the relief sought, the decree shall 
not be executed until the difference between the fee 
actually paid and the-fes which would have been 
payable had the suit comprised the whole of the 
profits or amountso decreed shall have been paid to 
the proper officer. 

Where the amount of mesne profits is left to be 
ascertained in the course of the execution of the 
decree, if the profits so ascertained exceed the 
protits claimed, the further execution of the decree 
shall be stayed until the difference between the fee 
actually paid and the fee which would have been 
payable had the suit comprised the whole of the 
profits so ascertained is paid. If the additional fee 
is not paid within such time asthe Oourt shall fix, 


the suit shall be dismissed.” 


With all respect then to the learned Judges 
who have taken the opposite view, we do 
not see how an application made for the 
execution of a decree upon which a deficit 
court-fee has not been paid can fall within 
the provisions of Art. 182 (5), Limitation 
Act, at all or can be deemed to bea step- 
in-aid of execution for the purpose of 
saving limitation. We do not think that 
the words “in accordance with law” within 
the meaning of ci.(5) of Art. 182, Limita- 
tion Act, are necessarily limited to the 
provisions of law contained in O. JII and 
O. XXI, Civil Procedure Code. If, for 
instance, the law required that an execution 
application should be accompanied by a 
particular certificate, we think that if the 
execution application is not so accompanied 
by a certificate, that application will not 
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be in accordance with law, and support 
for this opinion can be found in the 
opinion of Marten, J. in Hargovind Fulchand 
v. Naja Sura, 47 Ind. Cas, 726 (5). We are 
not here concerned with the execution 
of decrees which contain in themselves a 
condition precedent to the execution of 
the decree to be performed by one of-the 
parties. Reference may be made to the 
cases in Syed Hussain Saibv. Rajagopala 
Mudaliar (“) and Narayan Govind v. 
Anandram Kojiram (7) for cases of this 
kind. We are concerned only with the 
exscubion of a decree on which deficit court- 
fee has not been paid. 

In Pitambar Jana v. Damodar Gachait 
(8) one of the learned Judges construed 
. the expression “in accordance with law" 
in Art. 182 (5), Limitation Act, as meaning 


that-the application - though defective in . 
some particular was one upon which execu- 


tion could lawfully be ordered. If the 
omissions were such as to make it impos- 
sible for the Court to issue -execution upon 
it, it should be held that such an applica- 
tion was notin accordance with law. We 
think where the obstacle to execution lies 
not in the application itself, but in a 
statutory prohibition, such asis contained 
in s. 11, Court Fees Act, the objection is 
even stronger. AS in a case where the 
omission occurs in the application itself, it 
is not an application in execution in ac- 
cordance with law, so even more it appears 
to us itis not an application for execution 
in accordance with law when it has not as 
its foundation: a decree which can be 
executed. l 
It was urged on behalf .of the respon» 
- dents that in any. case the first application 
for execution was badin form because it 
‘was not made by the decree-holder. Jt 
appears that at that time the decree- 
holder was in prison and the execution ap- 
plication was made by his son and it was 
returned by the Court for amendment 
within a week as it was not made by the 
proper party. This order of this Oourt 
was dated December 6, 1927. There was 
nothing upon the record to show that the 
son who signed and verified this applica- 
tion was a “person acquainted with the 
facts of the case” within the provisions of 
sub-r. (2) of r. 11 of O. XXI, Civil Procedure 
Ocde. We think, therefore, that the ap- 

(5) 47 Ind. Cas. 726; A I R 1918 Bom. 73; 20 Bom. L 
R hF 2; 43 B 44. . 

(6) 30 M 28. i 

(7) 16 B 480. 2 

(8) 53 C 601; 93 Ind. Cas. 166; AIR 1926 Cal. 1077; 
30O WN 918;45 O LJ 86.. - sh 
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plicatico was rightly returned as no 
complying with tbe provisions of O. XXI, 
r. li, subr. (2), Civil Procedure Code, 
and we cannot accept the argument of 
the learned Advocate for the appellant 
that an application returned on account 
of a substantial defect or on account ofa 
material omission is pending in the Court 
even though it be carried about in the 
-pocket of the applicant for a year or even 
though it should have been destroyed. In 
this case, the application of December 1, 1927, 
was not accepted or registered by the Court. 
For this reason also, wethink the learned 
Judge was right. The appeal is dismissed 
with costs, 


N. Appeal dismissed. 


TT 


| |, QUDH CHIEF COURT 
. Second Civil Appeal No. 252 of 1935 
; ` July 15, 1937 
Srivastava, O. J. 
SITA RAM— PLAINTIFF —APPRLLANT 
~. => VETSUS 
PUTTU LALL AND ANoTAERR—DEFENDANTS 
l — RESPONDENTS 

Nutsance—Obstruction on public road — Suit for 
removal—Special injury must be proved. 

The plaintiff is not entitled to maintain a sujt for 
demolition ofa wall built bythe defendant ona 
public road, on the ground that it caused obstruction 
to his bullock cart without: proof of special injury. 
Karim Bakhsh v. Buddha (1); Sathu Valad Kadir 
Sausre v. Ibrahim Agha Valad Mirza Agha (2), 
Adamson v. Arumugam (3) and Bati Ram Kolita y. 
Sita Ram Dass (i), relied on. 


S.C. A. against the order of the Sub- 
ordinate Judge, Kheri, dated May 15, 1935, 
Mr. R. B. Lall, for the Appellant. 
Mr. K. P. Misra, for the Respondent. 


Judgment.—This is a second appeal by 
the plaintiff who bas been unsuccessful in 
both the lower Courts. He brought the 
suit which has given rise to this appeal 
for demolition uf a wall constructed by 
the defendants on the ground that it was 
an encroachment on a public road runn- 
ing by the side ofit and that the encroach- 
ment had caused obstruction to his bullock- 
carts. Both the lower Courts have held 
that though the wall might be a slight 
encroachment on the road yet it did not 
cause any such obstruction as might cause 
any general inconvenience, It has been 


argued on behalf of the appellant that the 


defendants have no right to make any 
encroachment and that the plaintiff as a 
Tesident of the village who was using the 


public road in question was entitled to see 
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that the road was maintained at its fall 
width without any encroachment being 
made to it. It seems to me to be well 
settled that in a case like this the plaintiff 
is not entitled to maintain the suit without 
proof of special injury. In Karim Bakhsh 
v. Buddha, L. L. R. 1 All. 249 (1), it was held 
that no suit for obstructing a public 
thoroughfare can be maintained in a Civil 
Court without proof of special injury. Bimi- 
larly in Satku Valad Kadir Sausre v. 
Ibrahim Agha Valad Mirza Agha, L L.R. 
2 Bom. 457 (2), it was held that plaintiffs 
could not maintain a Civil Court sult in 
respect of an obstruction on a public road, 
unless they could prove some particular 
damage to themselves personally in addi- 
tion to the general inconvenience occasion- 
ed to the public. In Adamson v. Arumu- 
gam, I. L. R.9 Mad. 463 (3), 16 was held 
that the rule of English Law that no action 
can be maintained by one person against 
another for obstruction to a highway with- 
out proof of special damage should be 
enforced in British India a8 & rule of 
“Ejuity and good conscience.” The same 
rule was laid down iù Bati kam Kolta v. 
Sib Ram Das, A. I, R. 1921 Oal. 271 (4). 
It was also observed in this case that the 
object of the rule requiring proof of special 
damage is ‘that but for such a rule the 
defendants might be harassed by separate 
suits from every individual member of 
the public whose right of way has been 
obstructed and that special damage means 
damage of a special nature, that is damage 
affecting the plaintill individually or damage 
peculiar to himself, his trade or calling. 
The learied Counsel for the appellant is 
unable to show that the plaintiff has suffered 
any special damage in this case. He has, 
however, argued that the right in question 
is not such a public right that 1t might 
be governed by. the rule mentioned above. 
His contention is that it is merely a village 
road the incidents with regard to which 
should be decided on the basis of custom. 
In the first place there is nothing on the 
record to show that the road is not a public 
road. The plan prepared by the Commis- 
sioner shows it to bea public road and it 
has been referred to as such all along in 
both the lower Courts. There is also noth- 
ing to show that there is any ¢ustom in 
the village applicable to the case which 


may give the residents of the village a- 


(1) 1 A 249, 
(2) 2B 457; 2 Ind. Jur. 828, 


3) 9M 463. 
3 ts) A IR 1921 Cal. 271; 61 Ind. Cas. 405; 250 W N 
Q 7 » 
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right to have encroachments ‘removed ir- 
respective of any special injury or incon- 
venience. For the above reasons I am of 
opinion that-no case has been made out 
or interference with the decision of the. 
Court below. I accordingly dismiss- the 
appeal with costs. 
D. Appeal dismissed. 





ALLAHABAD KIGH COURT. 
Criminal Revision Application No. 52 
of 1937 
GANGA Natu, J. 
DAULAT KHAN— APPLICANT 
versus 
EMPEROR—Oppositg Party 

U. P. Town Improvement Act (VIII of 1919), 8s. 49, 
19—Land purchased from Improvement Trust— House 
built in contravention of agreement — Street in ` 
which house was situated transferred to Municipal 
Board—Permission obtained from Board-~Whetaer 
absolves the applicant from getting permission from 
Improvement Trust--Liability for contravention of 
agreement. 

' As would appear from s. 49, U.P. Town Improve- 
ment Act, it is not the vesting of any road in the 
Municipal Board which puts an end tothe powers 
of the Improvement Trust Act. So long asan im- 
provement scheme remains in force in any area, the 
permission for construction has to be obtained from 
the Improvement Trust and notfrom the Municipal 
Board. The roads may be vested in the Municipal 
Board for the purposes of sanitation, lighting and 
repairs. Thevesting of the roador any lane in the 
Municipal Board does not affect the powers given to 
the Improvement Trust unders 49, Town Improve- 
ment Act, so long as an improvement scheme remains 
re force in the area in which the roador lane may. 

8. 

The applicant constructed a house with a balcony 
projecting over a foot-path in contravention of a 
term in the agreement with Improvement Trust from - 
whom he had purchased the land. The street in 
which the applicant's house stood had been transferred 
by the Improvement Trust to the Municipal Board. 
The applicant obtained permission for the construc- 
tion of the balcony from the Municipal Board. The 
Improvement Trust had not been dissolved and the 
scheme was still in force inthe area in which ths 
house in dispute was: 

Held, that the applicant should have got permission 
from Improvement Trust under s. 19, U. P. Improve- 
ment Trust Act. The permission he gotfrom Munici- - 
pal Boarddid not exonerate the applicant from 
liability for the breach ofthe conditions in the agree» 
ment with the Improvement Trust, 

O. R. App. from an order of the Tem- 
porary Sessions Judge, Cawnpore, dated 
December 17, 1936. 

Mr. Ambika Prasad Dube, for the Ap- 
plicant. _ 

The Assistant Government Advocate, for 
the Crown. 

Order—tThis is an application in revi- 


sion by Daulat Khan against his conviction 


te 
a X 
. 


‘and sentences under s. 185, Municipalities 
Act and s. 79, U. P. Town Improvement 
Act. He has been sentenced to a fine of 
Rs. 25 under each of the sections. The 


-applicants obtained a plot of land for 


building purposes from the Improvement | 


Trust. He executed an agreement in which 


the conditions under which the applicant 


_ vests in the Municipal Board. 


was to build were given. One of the ccn- 
ditions was that no balcony or any pro- 
jection over the foot-path or any portion 
of the road or land shall be made without 
the special sanction of the Trust. The 
applicant thereafter. constructed a house 
with a balcony projecting over a foot-path. 
A notice ‘was served on the applicant 
under s. 79, Town Improvement Act, to re- 
move the balcony but he failed to comply 
with it.. Thereafter he was prosecuted 
and.has been convicted. The street in 
which the applicant’s house has been 
transferred by the Improvement Trust to 
the Municipal Board and admittedly now 
The ap- 
plicant obtained permission for the con- 
struction of the balcony from the Munici- 
pal Board. The question is whethor this 
permission of the. Municipal Board. can 
exonerate him from the condition under 
which he had acquired the land and affect 
the powers of the Improvement Trust. 
The Improvement Trust has not yet been 
dissolved and. the scheme is still in force in 
the area in which the house in dispute is, 
as appears from the judgment of the learned 
Magistrate. He has observed in his 
judgment: E : 

“It is admitted by the Trast that the road and 
the lanes and foot-paths lying in the Improve- 
ment Trust area in which the scheme under s, 23 
‘of the Act was still in force, was transfered to 
the Municipal Board but they claim, and rightly 
too, that the plots on which the buildings stood 
and the alterations and changes to these buildings 
were still under the control of the Improvement 
Trust and the Municipal Board had no right to 
give permission to the accused to add or subtract 


Fee the building as originally sanctioned by the 
vast.” 

Section 49 of the U. P. Town Improve- 
ment Act lays down: 
_ “The provisions ss. 178 to 186, 189 to 194, 203 
fo 216, 218 to 224, 236, 256, 257, 261, 265, 266, 267 
(except in respect of cleansing and disinfecting), 
268t0 270 and 278, Municipalities Act, shall, so far as 
may be consistent with the tenor of this Act, 
apply to all areas in respect of which an improve- 
ment scheme is in force, and for the period dur- 
ing which such scheme remains in force all re- 
ferences in the said sections to the Board or to the 
Chairman, or to any officer of the Board, shall bs 
construed as referring to the Trust which in res- 
pect of any such areas, may alone exercise and 
perform all or any of the powers and functions 
which under any of the said sections might have 
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been exercised and performed by the Board or by the 


Ohairman or by any officer of the Board.” 


Under this section the applicant should 
have obtained permission from the Improve- 
ment Trust and not from the Municipal 
Board. It has been urged on behalf of the 
applicant that since the road on which the 
house abuts now vests in the Municipal 
Board, the permission from the Municipal 
Board was sufficient. As would appear 
from s. 49, Town Improvement Act, it is 
not the vesting of any road in the Muni- 
cipal Board which puts an end to the 
powers of the Improvement Trust Act. So 
long as an improvement scheme remains 


In force in any area, the permission for 


construction has to-be obtained from the 
Improvement Trust and not from the 
Municipal Board. The roads may be vested 
in the- Municipal Board for the purposes 
of sanitation, lighting and repairs. The 
vesting of the road or any lane in the 
Municipal Board does not affect the powers 


‘given to the Improvement Trust under 


s. 49, Town Improvement Act, solong as 
an improvement scheme remains in force 
in the area in which the road or lane may 
be. The applicant has acted against the 
provisions of the Town Improvement Act 
and also against his own agreement. He . 
has been rightly convicted. There is no 
force in the application. It is rejected. 


D. Application dismissed, 


mere te ater 


OUDH CHIEF COURT 
Civil Miscellanecus Appeal No. 7 of 1936 
j ` July 23, 1937 
_ Seivastaya, C. J. anp Smita, J. 
ABDUL RAHMAN— APPELLANT 


versus 
PROPERTY or Musammat HUSAN JAHAN, 


MINOR ~ RESPONDENT 

Guardians and Wards Act (VIII of 1890}, s. 45 (1) 
— Disciplinary action under, against late guardian 
for non-compliance with order to pay amount found 
due against himon basis of report of present 
guardtan—Maintainability of. 

Jt is not open tothe Judge to take the disciplinary 
action against the late guardian by fining him under 
s. 45 (1), Guardians and Wards Act, and detaining 
him in civil jail for non-compliance with an order. 
issued to him to pay into Court an amount which 
was not admittedly due fromhim, but was arrived at 
by the Court itself on the basis of a report made by 
the present guardian, together with the Uourt's own 
inquiry into the correctness of that report. Misra 
Rangnath v. Murari Lal (5), followed. Sita Ram v. 
Musammat Govindi \6) and Saiyed Mohamad Farid-ud- 
Din Ahmed v. Saiyed Ahmed Abdul Wahab (7) held 
dissented from in Misra Rangnath Y, Murari Lal (5), 
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Civ. Mis. A, against the order of the Civil 


Judge, Mchanlal Ganj, Lucknow, dated No- 
vember 7, 1935. 


Mr. Ajodhia Prasad Singh, for the Appel- 
ant. 

Mr. Mohammad .Wasi, Guardian, for the 
Respondent. 

Miscellaneous Appeals Nos.7 and 17 of 


>+ 


Judgment.—These appeals are connect- 
ed and can be disposed of by one judgment. 

The facts are that one Abdul Rahman 
was formerly the certificated guardian of 
his grand-daughter, (daughter's daughter), 
Musammat Husan Jahan. He has since been 
removed, and the minor is now under the 
guardianship of Mirza Mohammad Wasi, 
an Advocate of this Court. On August 19, 
1935, after a report by Mr, Mohammad 
Wasi, the learned Subordinate Judge of 
Mohanlal ‘Ganj, wrote an elaborate order 
as the result of which he concluded that 
the report of the present guardian was 
correct, and that asum of Rs. 5,605 9 was 
due from the former guardian, Abdul 
Rahman, to the minor, and he ordered 
Abdul Rahman to pay that sum into Court 
within fifteen days. That order was not 
complied with, and on November 7, 1935, 
the learned Subordinate Judge passed an 
order fining Abdul Rahman Rs. 200. That 
order was presumably intended to be 
passed under the provisions of s. 45 (1) of 
the Guardians and Wards Act, though 
that section is not expressly referred to 
in the order. Afterwards, on November 26, 
1935, the learned Subordinate Judge direct- 
ed that Abdul Rahman shouid be detained 
in the civil jail, until he paid the balance 
that had been found due from him to the 
minor. Against both the above orders 
Abdul Rahman has appealed, Miscellaneous 
Appeal No.7 of 1936, being against the order 
of November 7, 1935, and Miscellaneous 
Appeal No, 17 of 1936 being against the 
order of November 26, 1935. 

The Jearned Counsel for the appellant 
contends that it was not open to the learned 
Subordinate Judge to take action against 
the late guardian under s. 45 of the 
Guardians and Wards Act on the basis of 
a computation arrived at by the Court as 
to the amount due from him, as disting- 
uished from an amount admittedly due 
from him. In support of this contention 
the learned Counsel has made reference to 
E ee cases i= 

oondomal Chhabaldas Chugh v. Nazir 
J. C's Court, Sind and another (A. I. R. 
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1930, Sind, 43) (1) Sadhu Singh v. Mehar 
Singh, (A, I.R. 1931 Lah. 68) (2), Fakir 
Mohammad v. Musammat Bhari and 
another (A. 1 R.1932 Lab. 806 (3), Fakir 
Mohammad v. Brij Narain Mahrotra, A. L R.` 
1925 Ail. 785) (4), and Misra Rangnath v. 
Misra Murari Lall (A. 1. R. 1936 All. 179) 
(5). 

On the other side the present guardian, 
who himself argued the case before us, 
referred us to a decision reported in 
Sita Ram v. Musammat Govindi, I. L. R. 
46 All. 458 (6), which was followed by the 
Patna High Oourt in a case reported in 
Saiyed Mohammad Faridud Din Ahmed V. 
Saiyed Ahmed Abdul Wahab, I. L. R. 7 Pat. 
144 (7). , 

In the decision reported in Misra 
Rangnath v. Misra Murari Lall, A. Ll. R. 
1936 All. 179 (5), there is an elaborate 
discussion by Bajpai, J. of the whole 
question. He shows, (vide page 183 of the 
report) that the balance of authority is in 
favour of the contention raised before us 
in the piesent matters by the learned 
Counsel for the appellant, and that was 
the view adopted by the Bench of the 
Allahabad High Court that decided this 
latest case. The view takenin Sita Ram 
v. Musammat Govindi, I. L R. 46 All. 488 (6), 
and followed in Saryed Mohammad Faridud 
Din Ahmed v. Saiyed Ahmed Wahab, I. L. R. 
7 Pat. 144 (7) was dissented from. l 

In our opinion we ought to follow the 
preponderating authority, and to hold that 
it was not open to the learned Subordinate 
Judge to take the disciplinary action he 
did against the late guardian Abdul Rahman 
for non-compliance with an order issued 
to him to pay into Court an amount which 
was not admittedly due from him, but was 
arrived at by the Cours itself on the basis 
of a report made by the present guardian, 
together with the Courts own inquiry into 
the correctness of that report. 

The learned Advocate who is the present 
guardian of the minor has conceded before 
us that if we follow, as we do follow, the 


(1) AIR 1930 Sind 43; 121 Ind. Cas, 168; Ind, Rul. 
(1930) Sind 40. 

(2) A I R 1931 Lah, 68; 130 Ind. Cag. 779; 31 PLR 
965; Ind. Rul. (1981) Lah, 347. 

(3) A IR 1932 Lah. 306; 136 Ind. Cas, 3; Ind. Rul. 
(1932) Lah, 179; 33 P L R 441. 
- (4) A I R1925 All. 785; 88 Ind. Cas. 444; L RGA 
377 Civ; 23 A L J 736. 

(5) A I R 1936 All. 179; 161 Ind. Cas. 493; (1936) A 
LJ 36; 1936 A L R 283;8 RA 740; 58 A 721. 

(6) 46 A 458; 80 Ind. Cas. 592; 22 A LJ 585;AIR 
192i All. 593, | 

(7)7 Pat. 144; 107 Ind. Oas. 152; A IR 1928 Pat, 
259; 9 P L T 383. 7 
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autLorities cited before us by the. learned 
Counsel for the appellant, these appeals 
must be allowed. He further concedes that 
a8 pointed out by the learned Counsel for 
the appellant, in any case the imposition 
ofa fine of Rs. 200 was not warranted by 
the provisions of s. 45 (1) of the Guardians 
and Wards Act. 

The result is that we allow both these 
appeals, but in all the circumstances we 
do-not think that it would be equitable 
to saddle the minor’s estate with the 
appellant’s costs in respect of them. We, 
thexefore, make no order as to costs. 

_D. Appeals allowed. 


CALCUTTA HIGH COURT 
Criminal Reference No. 1 of 1937 
April 12, 1937 

HENDERSON AND Biswas, JJ. 

BALARAM DEY AND ofazes—Ilst Party 

. VETSUS 

PRAN RAM CHATTERJEE — 2np Parry, 

Penal Code (Act XLV of 1860), s. 188—Crimi- 
nal Procedure Code (Act V of 1898), s. 144—Order 
under, directing petitioner to cut bundh or show 
cause against order—Magistrate not satisfied on 
cause shown—Failure to comply with order— 
Prosecution under s. 188—Held, order was not 
without jurisdiction. 

A Magistrate passed an order under s. 14d, 
Oriminal Procedure Gode, directing the petitioner to 
out a bundk or to show cause against the order. The 
petitioner appeared and showed cause. The Magis- 
trate was oot satisfied with the explanation and 
declined to cancel the order. The petitioner failed 
to comply with it and was prosecuted under s. 188, 
Penal Code: 

Held, that though such an order must to some 
extent be infructuous, inasmuch as a failure to 
comply with it before the time for showing cause 
had elapsed would not be punishable, it could not 
be said that the «order was made without juris- 
diction, By its very terms s. 144 empowers the 
Magistrate to direct a person to take certain order 
with certain property in his possession: in the 
present case the Magistrate had jurisdiction to 
direct the petitioner to cut the bundh. Emperor 
v, Bhola Giri (1) and Kusum Kumari Debi v. Hem 
Nalini Debi (2), distinguished, 

Mr. D. N. Bhattacharya, for the Orown. 


Henderson, J.—This is a reference by 
the learned Bessions Judge of Burdwan 
recommending that the prosecution of the 
petitioner, for an offence punishable under 
s. 188, Indian Penal Oode, be quashed. 
The facts are these. A petition asking for 
action under s. 144, Criminal Procedure 
Code, was tiled by severul persons before 
the Sub-Divisional Magistrate of Katwa. 
He sentit to the President of the Union 
Board for report. On receipt of the report 
he passed an order on the petilioner under 
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s. 144, Criminal Procedure Code, directing 
him to cut a bundh or to show cause against 
the order. The petitioner appeared and 
showed cause. The Magistrate was not 
satisfied with the explanation and declined 
to cancel the order. The petitioner failed 
to comply with it and has been prosecuted 
under s. 188, Indian Pena! Code. The first 
ground upon which the learned Judge bases 
his recommendation is that an order passed 
in “this form is illegal. Now it is clear 
that such an order must to sme extent be 
infructuous, inasmuch as a failure to comp- 
ly with it before the time for showing cause 
had elapsed would not be punishable ; 
but we are not prepared to go further than 
that and to say that it was without juris- 
diction. - The learned_ Judge relies upon 
the case reported in Emperor v. Bhola Girt 
(1). That was a decision of our learned 
brother Mitter, J: It appears thatin that 


_case the cause shown by the person charged 


under s. 188, Indian Penal Code, had 
never been rejected, with the result that 
there never was any absolute order made 
against him. In the present case the order 
was passed on September 28, 1936. The 
explanation of the petitioner was rejected 
on October 12,1936, with the result that 
with effect from that date there was an abso- 
lute order directing the petitioner to cut 
the bundh. In our opinion the Magistrate's 
order was made with jurisdiction. 


Then in the second place the learned 
Judge is of opinion that the order was 
bad in view of the decision reported ia 
Kusum Kumari Debi v. Hem Nalini Debi 
(2). Now that was a very peculiar case. 
The petioner had started to build a wall 


‘and the foundations had been dug. The 


Magistrate ordered her not to build the wall 
and then went on to direat her to fill up the 
hole made for the foundations. Now it ıs 
clear that the action alleged to be likely to 
cause a breach of the peace was the attempt 
to build the wall; the omission to fill up 
the hole could not possibly have that effect, 
We see no reason to suppose that that case 
was not rightly decided : but the observa- 
tions made by the learned Judges must be 
read with reference to the peculiar facts. 
144 empowers the 
Magistrate to direct a person to take certain 
order with certain property in his posses- 


(1) 40 O W N 640; 162 Ind Cas. 827, A I R 1936 
Cal. 259; (1936) Cr. Cas. 486; 37 Cr. L J 696; 63 C 
LJ 137; 8R O 662 (2). 

(2) 388 OW N 115; 146 Ind. Cas. 169; A IR 1933 
Oal. 724 oe Cr, Cas. 1274; 34 Or. L J 1192; 63 
O 1, 68 O 181, -à . 
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sion: inthe present case the Magistrate 
had jurisdiction to direct the petitioner to 
cut the bundh. We accordingly reject this 
reference. 

Biswas, J.—I agree. 

N. Reference rejected. 


OUDH CHIEF COURT 
Miscellaneous Civil Appeal No. 5 of 1936 
July 22, 1937 
_ ZISUL Hasan AND MADELEY, JJ. 
BHAGWAN DASS—PLaintipe— 
APPELLANT 

; VETSUS 
NARSINGH DASS—Derenpayt-— 


. RESPONDENT 

Award—Filing of-—Award held valid and was 
ordered to be filed—Civil Procedure Code (Act V of 
1908), Sch. II, paras, 15, 14 (a) (c). 

Heid, after considering all the evidence and cir- 
cumstances that there was nothing unfair or illegal 
on the face ofthe award nor was there any reason 
to think that the arbitrator acted improperly or un- 
fairly ın making it. 

[Tne award was ordered to be filed and decree 
passed on the basis of it.] 


Mis. O. A. against the order of the Civil 
Judge, Mohanlalganj, Lucknow, dated 
December 14, 1935. 

Mr. Kashi Prasad Srivastava, for the Ap- 
pellant. 

Messrs. Hakim Uddin and Nasiruddin, 
for the Respondent. 

Judgment.—This is an appeal against 
an order of the Oivil Judge, Mohanlalganj, 
District Lucknow, refusing to file an award 
of partition made by Krishna Kumar, 
arbitrator with respect to the property left 
by Brij Bhukhan Dass. The award was 
rade as between Bhagwan Dass, minor son 
of Brij Bhukhan Dass, deceased under the 
guardianship of Musammat Chunni Kuer, his 
mother and Narsingh Dass, the eldest surviv- 
ing son of Brij Bhukhan Dass and Musammat 
Chunni Kuer. The deed of agreement to 
refer the partition to arbitration was exe- 
cuted by Narsingh Dass on the one side 
and Musammat Chunni Kuer on behalf of 
Bhagwan Dass on the otner on August 15, 
1934. Partition was at once taken up by 
the arbitrator and .by August 18, the award 
was pronounced. It was subsequently re- 
gistered and presented in Court on August 
15, 1935. Narsingh Dass objected to the 
awaid being filed and for along time the 
question wuethcr or not he was a minor at 
the timeat signing the agreement to refer 
the matier io arbitration was sub judice but 
nally it was decided that he was a major 
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at that time and it is not now disputed that 
he was just over 18 years of age when he 
signed the agreement. He made several 
other objections, come of which seem to 
have been cf a frivolous nature and which 
have not been pressed here. He also 
objected that he signed the agreement 
under the undue influence of his mother. 
This matter was discussed at length by the 
learned lower Court which found that there 
was no undue influence. But the lower 
Court refused to file the award on the 
ground that it was on the face of it illegal 
and it was clear that the arbitrator had rot 


. acted fairly in making the award and also, 


that property which had belonged to Brij 
Bhukhan Dass had been left out of the 
partition. It, therefore, held that the 
legality of the award was open to objec- 
tion on theface of it and the award was 
held to be invalid under cls. (a) and (c) of 
r. 14 and cl. (a) of r. 15 of Sch Il. We 
have examined the award and we 
cannot agree withthe learned lower Court 
that there is any internal evidence tosupport 
the respondent's allegations; on the contrary 
we are of opinion that the allegation made 
by Narsingh Dass that his signatures were 
taken on blank pieces of paper is impossible 
to believe. Nor does his statement in 
Court which is very unsatisfactory make 
the matter better. Hach item on the parti- 
tion proceedings was signed by him and 
it is not asif his signature had been taken 
only once or twice on each page. It has 
been taken many times at the foot of the 
details of partition to which he now says 
he never consented and of which he at least 
implies he had no knowledge. To take a 
few important examples. Strong objections 
were taken to the allotting of the money- 
lending business with the debts due to 
Brij Bhukhan Dass to Narsing Dass and 
these objections have been upheld by the 
learned lower Court. But the proceedings 
show that parties agreed to put this up to 
auction and that Chunni Kuer and Narsingh 
Dass bid alternately for the business and 
signed their bids and the money-lending 
business was knocked down to Narsingn 
Dass. Another objection was taken to the 
giving of a grove for charity by the 
arbitrator. But the proceedings show that 
Chunni Kuer said this grove had been 
dedicated by Ler husband before his death 
and Naisingh Dasa said he had no chjection. 
His statement was written down and he 
signed it. A house belonging to the family 
was putupio auction inthe same way as 
the mone)-lending business and the parties 
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signed their bids. Another objection which 
has been upheld by the learned lower Court 
is that movables were not partitioned. 
Here again the proceedings show that Nar- 
singh Dass said that the movables had been 
partitioned among themselves and he had 
no objection about movables or immov- 
ables and nothing remained unpartitioned. 
Another objection is that Narsingh Dass was 
ordered tu pay Rs. 500-8-0 for his sister's 
marriage. But the proceedings show that 
his mother said that she wanted- Rs. 1,500 
for the marriage. Narsingh Dass admit- 
téd that she must be married, but said 
> Rs. 1,000 was too much and suggested 
Rs. 800. He signed this statement. The 
‘arbitrator then fixed Rs. 1,001 each brother 
to pay half. Narsingh Dass signed in token 
of agreement. Again he agreed to pay 
half of the debts of the estate. All these 
terms of the partition award were reduced 
to writing and Narsingh Dass signed each 
of them and the award was registered. 
Another objection was about the family 
house. This admittedly belonged to Brij 
Bhukhan but it came into the ownership 
of Musammat Chunni Kuer under peculiar 
circumstances. On March 21, 1932, one 
Indar Prasad obtained a simple money 


'* decree against the sons of Brij Bhukhan ` 


end attached the family house. Musammat 
Chunni Kuer obtained permission of the 
Court to sell the house privately. She sold 
it to Husain Bux who was a parwarda of 
Brij Bhukhan, paid off the debts and sub- 
sequently bought the house back again. The 
transaction is somewhat obscure because 
it is not clear where Husain Bux got the 
money to buy the house or where she got 
the money to buy it back again, but it is 
clear that the house was after this 
recognized as her property and itis quite 
possible that she really bought it back with 
money raised by the sale of her own 
jewellery. On August 16, 1934, Narsingh 
Dass executed a sarkhatin respect of this 
house in favour of Chunni Kuer and became 
her tenant in it. Thesarkhat is Ex. 27. On 
August 7, 1335, Chunni Kuer filed a suit 
for rent against Narsingh Dass, and 
obtained a decree for rent. Thus itis clear 
that Narsingh Dass recognised this house 
as the property of Chunni Kuer and this is 
the reason why it was not partitioned. 
Though he takes strong objection now to 
the fact that this house was not partitioned 
along with the other property, he has had 
to admit that he does not knowif he asked 
that it should be partitioned at the time 
-when the partition was going on.. In fact 
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itis clear that he did not, for he said very 
clearly in the partition proceedings that all © 
the property had been partitioned and he had 
no objection. 

From remarks in the judgment of the 
learned lower Court we think that it allowed 
itself to be influenced by a suspicion that 
Musammat Ohunni Kuer had an intrigue 
with Husain Bux, her husband's parwarda 
or brought-up-boy. Indeed the remarks 
almost amount to a finding, but there is not 
a scrap of evidence on the file which could 
possibly justify such a finding. All we 
know is that Narsing Dass made this base 
accusation against his own mother to her 
brother Kishen Dass, and the learned 
lower Court thinks that this fact is so 
significant that he believes the story, 
although Narsingh Dass has not dared to 
repeat it in Court and Kishan Dass says 
that he made inquiries aboutit and found 
it to be untrue. We find that there is 
absolutely noevidence that there is any 
intrigue betweer Musammat Chunni Kuer 
and Husain Bux. 

for the reasons given above we think 
that there is nothing unfair or illegal on the 
face of the award nor is there any reason to 
think that the arbitrator acted improperly or 
unfairly in making it. All the joint property 
was partitioned. 

It is however argued on the side of the 
respondent that in fact the issue about 
undue influence was wrongly found against 
respondent, Wedonotagree. The respon- 
dent was a major at the time and was look- 
ing after his own affairs. The reason why 
he wanted the ‘partition has been found to 
be that he was not pulling on well with his 
mother. Itis not likely, therefore, that he 
would have been under her undue influence. 
Indeed there is absolutely no evidence of 
undue influence except the respondent’s 
own statement and the circumstances of the 

o negative it. 
sean eadi is, therefore, that we allow this 
appeal and set aside the order of the le:rned 
lower Court. We order that the award 
made by Babu Kishen Kumar on August 15, 
1934, be filed in Court and a decree be 
passed on the basis of it. The appellant 
will get cosis in both this and in the lower 


t. 
= Appeal allowed. 
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RANGOON HIGH COURT 
Criminal Appeal No, 1281 of 1935 
November 14, 1935 


Ba U AnD Mackney, JJ. 
EMPEROR— APPELLANT 


VETSUS 
NGA MYA MAUNG— RESPONDENT 

Criminal trial—Accused should not be condemned 
out of his own mouth—Duty of prosecution to prove 
guilt beyond reasonable doubt—Criminal Procedure 
Code (Act V of 1898), s. 417—Acquittal— Interference 
by High Court—Principles—Weight should be given 
to views of trial Court as to credibility of wit- 
nesses. 

It is one of the fundamentals of criminal juris- 
prudence that an accused person should never be 
condemned out of his own mouth. It is the duty of 
the prosecution to prove, and to prove beyond any 
reasonable doubt, that the accused is guilty. Ft 
should not improve its case by utilizing the defects 
in the evidence ofthe defence witnesses or by the 
false statement which the accused may maks. [p. 
505, col. 1.1 % 

In exercising the power conferred by the Code and 
before reachivg its conclusion upon facts, the High 
Court should and will always give proper weight 
and consideration to such matters as: (1) the views 
of the trial Judge asto the “credibility ofthe wit- 
nesses ; (2) the presumption of innocence in favour 
of the accused, a presumption certainly not weaken- 
ed by the fact he has been acquitted at his trial; 
(3) the right of the accused to the benefit of any 
doubt; and (4) the slowness of an Appellate Court 
in disturbing a finding of fact arrived at by a 
Judge who had the advantage of seeing the wit- 
nesses. 

Held, that where the accused was a relative of the 
deceased by marriage and could have had no motive 
for the crime, the High Court should not interfere 
with an acquittal onthe mere ground that he had 
the means and opportunity of committing the crime. 
Sheo Swarup v. Emperor (1), applied. 


Cr. A. trom the order of the Sessions 
Judge, Henzada, dated June 22, 1935. 

Mr. Tun Byu, for the Crown. 

Mr. F. R. Bomanj1, for the Respondent. 

Ba U,J.—This is an appeal filed by the 
Government Advccate on behalf of the Local 
Government from an order passed by the 
Sessions Judge of Henzada, acquitting the 
respondent of the charge of murder ofa 
man called Ba Khet. Ba Khet lived with 
his wife Me Sint, and their young children 
in a village called Thayagon in Ingabu 
Township. Onthe night of March 5, 1935, 
he sleptin an outer room, while his wife 
and children sleptin the inner room. At 
about midnight he called out to his wife 
for help, saying that he had been cut 
with a da. His wife promptly went to his 
assistance and f-und that he had been 
badly wounded. She shouted out to her 
neighbours for help, and in response to her 
shouts the respondent's father, Thet She 
and his two relatives, Ba Than and Shwe 
Dun, turned up. On learning what had 
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happened, Shwe Dun at once went off to 
make a report to the headman,. Po Khant. 
Po Khant went to the scene- of the crime, 
together with a few villagers, and there, 
afier examining the wounded man, had him 
conveyed to the Ingabu hospital, where 
the wounded man arrived at 6 a. M. on 
March 6 His First Information Report 
and dying declaration were recorded 
soon after his admission, one after the 
cther, by the Sub Inspector of Police, Sein 
Po, and the First Additional Magistrate, 
U Shwe Ba, respectively. He died a few 
hours later. “3 

The facts, thus set out baldly, do not in 
any way tend to show that the respon- 
dent was responsible for the murder oi 
Ba Khet. But the prosecution has sought 
to prove that the respondent was the man 
who had commilteed the crime in the 
following manner. It alleges that the 
respondent came to the house of the 
deceased-on the night of the occurrence 
and slept with tke latter in the outer 
room of the house. At the time he came 
he bad a dashe or da with him, which 
he kept by his side when he slept with 
the deceased. In the middle of the night 
he got up and cut the deceased and went 
away. 

To prove these allegations the prosecu- 
tion relies more or less mainly on tae 
evidence of Me Sint and the denuncia- 
tion made by the deceased. Me Sint 
(P. W. No. 1) says that at about children’s 
bed time on March 5 her husband, Ba Khet, 
came home, accompanied by the respon- 
dent, Mya Maung; that some time after 
iheir arrival she went off into the inner 
room io sleep with her children, leaving her 
husband and Mya Maung talking in tke 
outer room; and that at about midnight 
she heard her husband call out to her, “Me 
Sint, get up; Mya Maung has cut me with 
da.” She went out and saw Mya Maung 
going out from the house after giving a 
eut to her husband. She says that there- 
upon she shouted out for help and, in 
response to her shout, Mya Maung's 
father, Thet She, who lived only about 
forty yards away from her house, came 
together with Shwe Dun and Ba Than. 
They asked her husband who had cut 
him and her husband said that Mya Maung 
had cut him. She adds that she also 
told them thatit was Mya Maung who had 
cut her husband with a da, and that 
thereupon those three men went away 
and soon after their departure Maung 
Tin and Po Tha, followed closely by 
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headman -Po Khant, ten-house-gaung Po 
Thant, village committee member Tha 
Gyaw and.two kaing watchmen, Po Saw 
and Ba Kyaw, arrived. To them, accord- 
ing to the -witness, she and her husband 
both denounced the respondent as the 
assailant. 

Her eldest daughter, Ma ‘Ohn Kyin 
(P. W. No. 4), who is a girl of only nine 
years of age, corroborates her in all 
essential details and states that she woke 
up on hearing her father call out, “Me 
Sint, get up, getup. I have been cut with 
da by Mya Maung.” She does not how- 
ever say; like her mother, that she actually 
saw Mya Maung cut her father. The 
headman, Po Khant (P. W. No. 11), the ten- 
house-gaung, Po Thant (P. W. No. 12), the 
village committee member, Tha Gyaw 
(P. W. No. 10), and the kaing watchmen 
Po Saw and Ba Kyaw, also corroborate Me 
Sint -by saying that when they arrived 
the deceased said to them that he had 
been cut with a da by Mya Maung, and the 
deceased himself, both in his First 
Informaticn Report and the dying declara- 
tion, said that while sleeping together 
with Mya Maung the latter got up in the 
middle of the night and cut him with a 
da and then went away from his house. 
If the case were to stop there, I should 
certainly say that the order of the learned 
Sessions Judge cannot be sustained, It 
must be set aside and the respondent must 
be convicted. The case does not, however, 
stop there. As is pointed out above, the 
people who arrived first on the scene of 
the crime were ihe respondent's father 
Thet She and his two relatives, Ba Than 
and Shwe Dun (P. Ws. Nos. 5, 6, and 7). 
They state that in reply to their inquiry 
the deceased said that be did not know his 
assailant. Their evidence thus differs from 
that of the other prosecution witnesses and 
on this variance in their evidence the 
learned Sessions Judge observed in one 
part of his judgment (pp. 99 and 100) as 
follows: 


“The next point to be determined is whether the 
étidence of Thet She, Ba Than and Shwe Dun, 
that the deceased said he did not know his 
assailant, on the cne hand, or that of Tha Gyaw, 
headman, ten-house-gaung Maung Tin, Po Tha and 
watchmen on the other, that deceased denounced 
accused, should be accepted, or whether both are 
Consistent with the true facts. This is difficult. It may 
be mentioned here that Thet She is accused's father, Ba 
Than married Shwe Dun's half sister and Shwe Dun 
accused’s cousin-brother-in-law. Maung Tin is not 
related to accused or deceased. Po Tha is the 
headman's son, and Po Thant, the ten-house-gaung 
ig the headman's brother. In my opinion, even 
ellowing for the fact that they are all on bad terms 


EMPEROR V. NGA MYA MAUNG (RANG.) 


503 


with Thet She, if is very doubtful if they would 
go to the extent of associating themselves with the 
deceased in his denunciation of the accused. 
The ‘kin' watchmen who went along with the 
headman, appear to be independent witnesses. On 
the whole, I believe that deceased did denounce 
the accused to headman in the presence of these 
witnesses,” 

But in another part of his judgment (p. 101) 
the learned Judge recorded a contradictory 
finding, as follows: 

“Me Sint and Maung Tin's evidence that deceased 
denounced the accused to Maung Tin and Po Tha 
before the arrival of the headman’s party must, there- 
fore, be rejected.” 

And again, at p. 102 of the record, the 
learned Judge has said: 

“Accused’s denunciation seems to have been based 
on the fact that accused was sleeping with him, 
rather than upon clear recognition, and this may 
account for his not denouncing Mya Maung im- 
mediately to Thet She.” 


The only construction I can put on these 
somewhat varied and contradictory findings 
is that the deceased did not denounce 
the respondent as his assailant before the 
arrival of the headman. I regret 1 do not 
agree with this view of the learned Judge. 
No cogent reason has been given by the 
learned trial Judge why the evidence of 
Me Sint should not be believed, even if the 
evidence of Po Tha and Maung Tin is not to 
be believed. Further, if the deceased did 
not denounce the respondent as his as- 
sailani before the arrival of the headman, 
then what made him denounce the respon- 
dent as his assailant on the arrival of the 
headman? No tenable theory has been 
preferred by the learned Sessions Judge as 
to who could have put the suggestion to 
denounce the respondent as his assailant 
into the head of the deceased before tha 
arrival of the headman. It is quite obvious 
tomy mind that Thet She, Ba Than and 
Shwe Dun have given false evidence. They 
must give false evidence if they wanted to 
gave the neck of theirown kith and kin. 
If they were to say that the deceased did 
denounce the respondent as his assailant 
on their arrival, they would be helping 
the prosecution to putthe noose round tue 
neck of the respondent. I, therefore, con- 
sider that the deceased and his wife, Me 
Sint, did denounce the respondent as the 
assailant, right from the very beginning, 
and, further, I am satisfied on the evidence 
of Me Sint and her daughter, Ma Oha Kyin, 
and the dying declaration of the deceased, 
that the respondent did sleep with the 
deceased on that night and that he was not 
found there after the commission of the 
crime. Iam also satistied on the evidence 
on the record that though a search wag 
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made both in his father’s house and in the 
field hut, where he lived at the time of the 
crime, and also in tbe village, he was not 
to be found. From these facts, the ques- 
tion that arises now is—Did the deceased 
und his wife, Me Sint, denounce the respon- 
dent as tbe assailant because he slept with 
the deceased that night and because he 
was not found in their house after the 
commission of the crime, or because they 
actually recognized him as the assailant ? 
To answer this question, the evidence of 


Me Sint and that of the witnesses who 


depose to the denunciation made by the 
deceased must be scrutinized carefully. 
Me Sint states: 

“After midnight Ba Khet cried: ‘Me Sint, get up; 
Mya Maung has. cut me with da’.- I got up and went 
outside and I saw a man cut at Ba Khet and run 
down the punachut and away. I thought the 
man was Mya Maung because he slept with Ba 
Khet, as it could be no one else. I did not sea 
his face. The man's form and: general appearance 
was that of Mya Maung. There was no lamp 
burning. I saw the man from behind. I saw his 
back.” 

Reading the evidence as it stands, it 
only amounts to this, that she thought 
that the assailant was Mya Maung because 
he looked like Mya Maung and _ because 
she heerd her husband cry out that he 
had been cut by Mya Maung. She did 
not however say in the Court of the 
Committing Magistrate that she heard 
her husband shout that he had been cut 
with da by Mya Maung. What she said 
there was that her husband called out to 
her to get up. Such being the case, the 
only reliable part in her evidence is that 
she saw the assailant of her husband 
going out from the house and that the 
said assailant looked like Mya Maung. 
The next witness is Maung Tin (P. W. No. &) 
He states : 


“I asked Ba Khet who cut and he said Mya . 


Maung cut. Me Sint said notbing. I asked 
Ba Khet how he knew it was Mya Ba 
Khet said that Mya Maung had slept with him 
that night. Then headman arrived with Tha- 
Gyaw and ten-house-gaung Po Thant. Head 
man asked Ba Khet who cut and Ba Khet re- 
plied that Mya Maung cut him and he knew it 
was him because Mya Maung slept with him.” 


Po Tha, Tha Gyaw, Po Khant, Po 
Thant, Po Saw and Ba Kyaw give evi- 
dence to the same effect. If their evi- 
dence is believed—and I see no reason 
why it should not, seeing that if they 
could they woud make the case ag had 
as possible against the respondent, ag 
they were, and are, on good terms with 
the respondent and his family—then it 
follows that the deceased did not recog- 


Maung, 
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nize his assailant. He denounced the 
respondent as his assailant because as in 
the case of his wife, the respondent slept 
with him and after the crime he was not 
found there, and therefrom he inferred 
that his assailant could be no other than ` 
the respondent. From the nature of the 
injuries found cn him, he could not have 
seen his assailant. He had three injuries 
and all the injuries were on the back. 
The medical evidence shows that they 
wers most probably inflicted while he 
was lying on his. stomach. I am further 
strengthened in this view by the contra» 
dictory statements which the deceased 
made in his dying declaration and in his - 
first information report. In his first in- 
formation report he said : 

“At 2 a.m. when I was cut once with a da on 
my shoulder. I was startled and awakened and 
when I looked, I came to know that Mya Maung 
cut. Again he cut me once and I was struck 
on my shoulder. Both of my shoulders were 


cut once on each. After -cutting he went ~ down 
from the house and ran away.” 


In other words, what he said was that 
he recognized the respondent as his as- 
sailant while-the latter was cutting him 
with a da. But in his dying: declaration 
he said : À 

“After having cut me (the assailant) went 


down, I say Mya Maung going down. He took 
a da with him.” : 


In other words, what he said in bis 
dying declaration, was that he recogn- 
ized the respondent as his assilant only 
as he went down from the house. On 


thus putting their evidence in a crucible 


we get the following facts established. 

l. That the respondent went with the 
deceased to his house and slept with him 
on the night in question. 

2. That atthe time he slepthe had a 
da with him. i 

3. That at about midnight the deceased 
was cub with a da. 

4, That the respondent was not found 
inthe house of the deceased after the 
commission of the crime. 

5. That, though a search was made for 
him both in the house of his father and 
in his field hut and also in the village, he 
was not to be found. 


From these facts it is urged, on behalf 
of the Crown that the reasonable infer- 
ence to be drawn is that it was the res- 
pondent and nobody else who had com- 
mitted the -deed. It is further urged 
that this inference becomes very much 
stronger by the denial of the respondent ` 
that he slept with the deceased on that 
night. [t is true that the respondent 
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does deny that he slept with the deceas- 
ed on the night in question. His defence 
is that he was in his field-hut on the 
night in question and went with his 
mother to Ingabu Bazzar at about mid- 
night. But this defence was found to be 
false by the learned Sessions Judge. If 
we had only these facts, I should certain- 
ly say that the charge has been brought 
home to the respondent beyond doubt. 
But we have certain other admitted 
“acts—facts admitted by Ma Sint and her 
deceased husband, Ba Khet. The admitted 
facts are :. 


(1) That the respondent, Mya Maung, is 
a cousin, though somewhat distant, of Ma 
Sint: (2) That the respondent and the 
deceased were on the best of terms, 50 
much so that they slept together on the 
night in question under one blanket. 
Now, when we have these admitted facts, 
can it be said that the guilt of the appels 
lant is proved beyond doubt? In con- 
nection therewith I should liketo refer to 
the observation of the learned Judge, 
which is in the following terms: 


“What the evidence amcunts to is that the ac- 
cused had the means and opportunity of committ- 
ing the offence, and he has not explained, but 
rather denied his presence. In my opinion, so long 
as there is the possibility mentioned before of 
accused being innocent, it cannot be ignored. Sus- 
picion 18 very strong, but it falls short of carrying 
Fao to the mind beyond all reasonable 

oubt.” . 


It is one of the fandamentals of crimi- 
nal jurisprudence that an accused per- 
son should never be condemned out of 
his own mouth. It is the duty of the 
prosecution to prove, and to prove be- 
yond any reasonable doubt, that the ac- 
cused is guilty. It should not improve 
its case by utilizing the defects in the 
evidence ofthe defence witnesses or by 
the false statement which the accused 
may make. If we leave the respondent's 
denial of his presence in the deceased's 


house on the night in question out of 
consideration, we have only, as rightly 
pointed out by the learned Sessions 


Judge, the fact that the respondent had 
the means and the opportunity of com- 
mitting the crime. But as against that, 
as I have already pointed out above, 
we have this fact, that he was not only 
a relative of the deceased by marriage, 
but apparently he had no motive for 
the crime. Such being the case, the 
observations of their Lordships of the 
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Privy Council in Sheo Swarup v. Emperor 
(1), at’ p. 652* become apposite. The 
observations are in these terms : 

“But in exercising the power conferred by the 
Code and before reaching its conclusion upon fact, 
the High Court should and will always give pro- 
per weight and consideration to such matters as: 
(1) the views of the trial Judge as to the credi- 
bility of the witnesses; (2) the presumption of in- 
nocence’ in favour of the accused, a presumption 
certainly not weakened by the fact he has been 
acquitted at his trial; (3) the right of the accused 
to the benefit of any doubt; and (4) the slowness 
of an Appellate Court in disturbing a finding of fact 
arrived at by a Judge who had the advantage of 
seeing the witnesses." 

In these circumstances, I am of opin- 
ion that this 1s a case where the inter- 
ference of this Court is not called for, 
and [ would dismiss the appeal. The 
respondent is to be discharged from 
custody. 

N Appeal dismissed. 


(1) 56 A 645; A I R 1934 P ©  227;(1934) 
Or. Cag 1134; 151 Ind. Cas. 322; 61 I A398; 7RPO 
63;110 WN 1119; (1934) AL J 905; 40 L W 436; 
15 PLT 607; (1934) MW N 1017; 67 MLJ 664; 
39 CWN 15; 36 Bom. LR 1185 (P 0). 


*Page of 56-A.—/ Hd | 





OUDH CHIEF COURT 
Execution of Decree Appeal No. 41 of 1936 
July 26, 1937 
Srivastava, C.J. AND SMITS, J. 
RAN BAHADUR SINGH—APPELLANT 
VETSUS 
SHEO PRATAP SINGH— RESPONDENT 


Practice--Plaint ~~ Application for leave to sue 
in forma pauperis—Application rejected—Applicant, 
whether can be said to have instituted suit. 

There cannot be any suit or plaint before the Court 
until the application for leave to sue in forma 
pauperis is granted and where the application is 
rejected, the applicant cannot be saidte havein- 
stituted any suit. Purna Chandra Chabri v. Tara 
Prasad Maiti (ljand Nur Mohammad v. Firm Maulvi 
Jamil Ahmed (2), relied on. 

Ex. D.A. against the order of the Sub- 
Judge of Sultanpur, dated July 18, 1936. 

Mr. K. N. Tandon, for the Appellant. 

Mr. Jagat Narain Varma, for the Respon- 
dent. 

Judgment.—This is an appeal against 
a decision by the learned Subordinate 
Judge of Sultanpur, by which he allowed 
objections by the judgment-debtor to the 
execution of a decree. 

The facts, as far as they require to be 
stated, are that on September 25, 1923, B. 
Ran Bahadur Singh, obtained a decree on 
the basis of a compromise against B. Sheo 
Pratap Singh, the taluydar of Shahgarh in 
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the Sultanpur District. By the terms of 
the compromise B. Ran Bahadur Singh was 
to receive an allowance of Rs. 600, per 
annum from B. Sheo Pratap Singh, and 
was also to he given possession of 20 bighas 
of land. This allowance and the possession 
of this land were to be continued to B. Ran 
Bahadur Singh's descendants “generation 
after generation”. There was, however, a 
condition that if the plaintiff or his heirs 
and representatives, muddai ya uske 
warisan wa janashinan, instituted any suit, 
dawa, relating to the taluga, the defendant 
or his heirs and representatives muddalat 
ya uske warsa wa janashinan should be 
entitled to cease to pay the allowance, and 
should take back possession of the land in 
question. The execution application out of 
which these present proceedings have arisen 
was instituted on February 8, 1936, and 
was for Rs. 600, the amount of the allowance 
‘for the entire year 1935. On September 
25, 1935, Ram Partap Singh, the son of B. 
Ran Bahadur Singh, presented an applica- 
tion asking to be allowed to sue in forma 
pauperis for a half share in the taluqa, 
but bis application was rejected by the 
learned Subordinate Judge on November 
23, 1935. The main objection taken on 
behalf of the taluqdar to the execution 
application of Ran Bahadur Singh was that 
by reason of the above proceedings on the 
part cf Ram Partap Singh, the decree in 
favour of B. Ran Bahadur Singh had ceased 
to be operative, having regard to the terms 
of the compromise on the basis of which 
the decree was passed. The learned Sub- 
ordinate Judge held that the objection was 
valid, and directed that the decree be con- 
signed to records as incapable of execution 
from the date when Ram Partap Singh 
made the application above referred to. 
This appeal has been preferred by B. Ran 
Bahadur Singh. 


The learned Counsel for the appellant 
contends that the application of Ram Partap 
Singh to sue in forma pauperis, accompani- 
ed though it was by the plaint in the snit 
which it was desired to institute, did not 
amount to the institution of a suit. In 
that connection he made reference to a 
case of the Calcutta High Court reported 
in Purna Chandra Chabri and another 
v. Tara Prasad Maiti, 38 Ind. Cas. 600 
(1) and a case of the Allahabad High 
Court reported in Nur Muhommad_ v. 
Firm Maulot Jamil Ahmed, 52 Ind. Cas. 


(1) 38 Ind. Cas, 600; 25 O L J 159; 210 WN 870; 
A I R1917 Cal, 852. 
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688 (2). The point is somewhat technical, 
bat we think that it cannot be said that 
any -suit was instituted by Ram Partap 
Singh, since his application to sue in forma 
pauperis was rejected, and he took no fur- 
ther action. The learned Counsel for the 
respondent urges that the word dawa used 
in the compromise ought not to be limited 
so as to mean an actual suit, but ought 
to be taken to include any sort of legal 
proceeding that might in the end be pre- 
judicial to tke interests of the taluqdar. 
In other words, he argues that B. Ran 
Bahadur Singh’s son Ram Partap Singh 
must be held by his application to sue in 
forma pauperis for a half share in the 
taluga to have instituted a dawa about the 
taluga within the meaning of the terms of 
the compromise. We think this contention 
cannot be upheld, and that Ram Partap 
Singh cannot be said to have instituted 
any dawa about the taluqa, since on the 
authority of the rulings that we have cited 
above, it must be held that there could 
not be any suit or plaint before the Court 
until the application for leave to sue in 
forma pauperis was granted, and in the 
present case the application was not grant- 
ed, but was rejected. 


The view we take of this point is really 
sufficient for the decision of the appeal, but. 
we must just refer to a further argument 
that was advanced by the learned Counsel 
for the appellant. That argument was that 
Ram Partap Singh, in the lifetime of his 
father, B. Ran Bahadur Singh, was not a 
waris or a janashin. of his father. The 
learned Counsel for the respondent, on the 
other hand, contends that Ram Partap Singh 
was the waris or janashin of his father 
and this was the view which was accepted 
by the learned Subordinate Judge. The 
point is doubtful. The terms of the com- 
promise would seem to have contemplated 
that only action against the taluga by the 
recipient himself of the allowance for the 
time being should involve the cessation of 
the payment of the allowance. We donot 
think it necessary, however, to decide this 
point positively, since on the view we take 
of the first point argued before us we must 
hold that the action taken by B. Ran Baha- 
dur Singh's son in 1935 did not involve 
the cessation of the payment of the allow- 
ance to Ran Bahadur Singh. In any case, 
the allowance could not have been stopped 
under the terms of the compromise prior 
to September 25, 1935, the date when Rain 


(2) 52 Ind, Oas 68; AIR 1919 All. 218. 
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Partap Singh presented his application to 
be ullowed to sue in forma pauperis. 

We allow this appeal, with costs, and 
direct that the execution application be now 
restored and proceeded with. 

D. Appeal allowed. 





ALLAHABAD HIGH COURT 
Letiers Patent Appeal No. 63 of 1934 
December 23, 1936 
SULAIMAN, O. J. anp Niamat ULLA, J. 
ZILADAR SINGH - APPELLANT 
versus 
BRIJ LAL SINGH— RESPONDENT 

Decree—Execution—Decree-holder’s statement of 
full satisfaction—Court dismissing execution applica- 
tion—LEixecution proceeding, if. can be revived—Dvs- 
missal, whether amounts to compromise decree— 
Execution Court, if can enquire about nature of 
compromise made outside Court and declare voidable 
at option of decree-holder after investigating question 
of fraud, ete. 

Where the Court on astatement made by the decree- 
holder himself has deliberately dismissed the execution 
application in full satisfaction of the decree, it can- 
net be suggested that the Oourt intended to keep 
alive the matter or that the application for execu- 
tion, in „spite of its dismissal, is still pending in 
that Court andcan be revived at any time. Where 
the Court has deliberately dismissed the applica- 
tion and struck off the case, intending to terminate 
the proceedings, the execution proceedings are at an 
end and areno longer pending nor can they be revived. 
The only remedy in case ofa wrong dismissal that 
would be open to a decree-holder would be to apply 
for a review ofthe order, if sufficient cause were 
made out, Unless the order is set aside and the 
application is restored to its original number, ib 
must be considered to be dead and incapable of 
being revived automatically, 

A dismissal of an application ona statement 
not amount to a 
Compromise decree, which would fall to the ground 
if the decree-holder were to satisfy the execution 
Court that the compromise out of Court had been 
made undera misiepresentation, coercion, fraud or 
mutual mistake. It is quite outside the function of 
an execution Court toembark upon an enquiry as 
to the nature of the compromise arrived at between 
the parties outside the Court andto declare it void- 
able atthe option of the decree-holder after in- 
vestigating the question of alleged fraud, mis- 
representation, coercion or mutual mistake. The 
appropriate course forthe decree-holder may be to 
file a separate suit and either get the compromise, 
if written, set aside, or, at any rate, claim damages. 
It may be that ifa Civil Court declares that the 
order striking off the case had been obtained by 
fraud, etc., the decree-holder may possibly have a 
right to get the proceedings re-opened, but this 
cannot be done in the execution Court itself. 


L. P. A. fromthe decision of Bennet, J., 
dated February 8, 1934. 
Mr. P. M. Verma, for the Appellant. 


Sulaiman, C. J.—This: is an appeal by 
the decree-holder arising out of an execution 
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proceeding. Ina suit for sale on a mort- 
gage deed executed by the last male owner 
the final decree for sale was passed on 
November 1, 1924, against his widow, who 
died later. On November 1, 1927, the 
decree-holder applied for execution of his 
decree by sale of the property against one 
Ratan Singh, alleging him to be the rever- 
sionary heir of the widow's husband, who 
was in possession of the entire property. 
While the execution pruceedings were pend- 
ing, Ratan Singh executed 3 usufructuary 
mortgage-deed of the mortgaged property in 
He accordingly 
did not proceed to any execution sale, but 
got the execution case struck off on bis own 
statement on October 30, 1628. Subsequently 
three other reversioners brought a suit for 
possession of their half sharein the property 
against the decree-holder and also implead- 
ed the defendant, Ratan Singh. This suit 
was ultimately decreed by the Appellate 
Court on. November 8, 1932. The deeree- 
holder having been thus deprived of half the 
property usufructuarily mortgaged to him 
applied on January 4, 1933, for the execu- 


‘tion of his decree by sale of the mortgaged 


property, not only against Ratan Singh, but 
also against the three reversioners. His case 
was that a fresh right to apply for execution 
accrued on November 8, 1932. The appli- 
cation was contested on the ground that it 
was barred by limitation. The trial Court 
held that the application was governed by 
Art. 181 and was within time. The lower 
Appellate Court came tothe conclusion that 
the decree had become time-barred before 
the other reversioners’ suit was decreed, 
and that the present application could not 
be considered as an application for revival 
of the previous proceedings. Accordingly 
the present application being governed by 
Art. 182 and not by Art. 181, Limitation 
Act, was barred by time, 

In appeal it is contended on behalf of the 
decree holder that his application was one 
for revival of the previous proceedings. It 
seems to me that there can be no question 


- of a revival of a previous proceeding, unless 


that proceeding has not terminated and is 
still in a state of suspended animation. 
Where the Court did not intend to dispose 
ofthe matter finally, but either shelved it 
or sent it to the record room or put it off 
because of some injunction or stay order, 
intending to take it up again when the 
obstacles were removed, the application 
would still be pending and not finally dis- 
posed of; but where the Court on a state- 
ment made -by the decree-holder himself 


508 


has deliberately dismissed the application 
in full satisfaction of the decree, it cannot 
be suggested that the Court intended to 
keep alive the matter or that the application 
for execniion, in spite of ils dismissal, is 
still pending in that Court and can be 
revived at any time. It seems to me that 
where the Court has deliberately dismissed 
the application and struck off the case, in- 
tending to terminate the proceedings, the 
execution proceedings are at an end and 
are no longer pending nor can they be 
revived. The only remedy in case of a 
wrong dismissal that would be open to a 
decree holder would be. to apply for a 
review of the order, if sufficient cause were 
made out. Unless the order is set aside and 
the application is restored to its original 
number, it must be considered to be dead 
ane incapable of being revived automatic- 
ally. 

The learned Advocate for the appellant 
contends before us that this was a case 
analogous to a compromise decree where a 
compromise has been obtained by fraud, 
misrepresentation or mutual mistake, and 
can be avoided. Iam not prepared to agree 
that this matter can be treated as analogous 
to a compromise decree. It nas been held 


by a Full Bench of this Court in Gobardhan. 


v. Dau Dayal (1), that it is outside the 
function of an execution Court to entertain 
a compromise in modification of the decree. 
Tt must execute the decree as it finds it. An 
adjustment between the decree-holder and 
the judgment-debtor can, however, be 
certified and the execution case dismissed 
on account of such an adjustment. Indeed 
it isopen to a decree-holder to get his 
application dismissed without even a com- 
promise, on the mere ground that he does 
not wish to prosecute it any further for the 
present. A dismissal of an application on 
a statement made by the decree-holder does 
not, in my opinion, amount to a compromise 
decree, which would fall to the ground if 
the decree-holder were to satisfy the execu- 
tion Court that the compromise out of 
Court had been made under a misrepresent- 
ation, coercion, fraud or mutual mistake. 
Tt seems to me that it is quite outside the 
function of an execution Court to embark 
upon an enquiry as to the nature of the 
compromise arrived at between the parties 
outside the Court and to declare it voidable 
at the option of the decree-holder after in- 
vestigating the question of alleged fraud, 

(1) (1932) ALJ 365;138 Ind. Cas. 583; AI R 


1932 All. 273; 54 A 573; L R13 A 199 Rev: 16 RD 
293; Ind. Rul, (1932) All. 467 (FB), 
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misrepresentation, coercion or mutual mis- 
take. The appropriate course for the decree- 
holder may be to file a separate suit and 
either get the compromise, if written, set 
aside, or, at any rate, claim damages. It 
may bethatif a Civil Court declares that 
the order atriking off the case had been 
obtained by fraud, etc., the decree-holder 
may possibly have a right to get the pro- 
ceedings re-opened, but this in my opinion 
cannot be done in the execution Court 
itself. 

The learned Advocate for the appellant 
has relied on a number of cases where am 
execution case had been struck off on ac- 
count of an auction sale having taken place 
which was subsequently set aside. The 
Courts in such cases held that the order 
striking off the execution case in satisfaction 
of the decree fell to the ground and the 
application for execution should be revived. 
Itis not necessary for me to consider the 
soundness of such decisions. It is quite 
sufficient to say thal these cases are disting- 
uishable, inasmuch as this is not a case 
where any sale had taken place under an 
order of the Court which was subsequently 
set aside, but this is a case where the decree 
holder himself made the statement that his 
application should be struck off. I would 
hold that in such a case the previous appli- 
cation for execution is not now pending 
and, therefore, cannot be revived. If any 
fraud, misrepresentation, etc. has been 
perpetrated or the decree-holder has suffered 
on account of any mitual mistake, he may 
possibly have some remedy by way of 
damages, as to which I should not like to 
express any opinion. I would accordingly 
dismiss this appeal. 

Niamat Ullah, J.—I agree. 


D. Appeal dismissed. 





OUDH CHIEF COURT 
Civil Appeal No. 5 of 1936 
July 20, 1937 
Zia-UL HASAN AND MADELEY, JJ. 
Pandit BIDH NATH—PLAINTIFF— 
APPELLANT 
VETSUS 
HAR NARAIN—DEFENDANT —RESPONDENT 
Transfer of Property Act (IV of 1882), s. 5l— 
Permanent lessee, if can claim compensation under 
s. 51 for building constructed on land taken on lease 
~~Lease obtained from pardanashin lady as guardian 
of minor son, by undue infiuence—Lease avoided-— 
Compensation under s. 51. 
A lessee, even if a permanent lessee, cannot ap- 
peal to s. 51, Transfer of Property Act, but even if 


TENE 

1937 
it be granted that a permanent lessee is entitled to 
claim the benefit of s. 51 of the Transfer of Proper- 
ty Act, he cannot claim to have ‘believed in good 
faith’ thathe was absolutely entitled to the land, 
where it was taken by him on permanent lease from 
the mother guardian of a rinor whose powers were 
no better than those of a shebait of a temple, by 
exercising undue influence on her, on ridiculously 
inadequate rent, all the termsof the lease being 
wholly one-sided. In such circumstances he can 
never be allowed fo plead that he believed “in 
good faith” that he was absolutely entitled to the 
land. He cannot, therefore, claim compensation 
under s. $l of the Transfer of Property Act, 
on the avoidance of the lease. Perumal Gramani v. 
Mohamad Kasim Saheb(5) and Rojrup Kunwar v. 
Gopi (6), followed, Venkataraman v. Ponnusamt 
Padaya:hi (1), Raja Rudra Partab Sahi v. Debi 
Prasad (2},Chodavarapu Subba Rao v. Veeranjaneya- 
swami (3) and Badal Chandra Sadhukhan v. 
Debendra Nath Dey (4), not followed. - 


C. A, against the order of Mr. Justice 
Nanavutty, dated March 10, 1936. 

Mr. L. S. Misra, for the Appellant. 

Mr. H. Hussain, for the Respondent. 


Judgment.—This is an appeal under 
s. 12 (2) of the Oudh Courts Act, against a 
decision of a learned Judge of this Court 
and the question is whether the defendant- 
respondent who is a permanent lessee of 
a plot of land on which he has erected a 
building, is or is not entitled to recover 
compensation frum the plaintif- appellant 
whose suit to avoid the lease has been 
decreed. 


The facts are that on June 9, 1916, a 
plot of land measuring three bighas and 
four biswas was let out by the proprietor 
thereof to Pandit Baldeo Behari and Babu 
Lachhmi Narain, Vakils, on a rental of 
Rs. 112 a year. Pandit Baldeo Behari died 
in 1927 leaving his son, the present plaint- 
iff-appellant, who was then a minor and a 
widow Musammat Mohini. Pandit Baldeo 
Behari appears to have built a house with 
a garden on his portion of the land taken 
on lease from the proprietors. In 1931 his 
widow Musammat Mohini granted a perpet- 
ual lease of four biswas and two biswansis 
of land forming part of her garden, to the 
-` defendant-respondent, on a rentalof Re. 1 
ayear only. This lease gave no right to 
the lessor to eject the lessee or even to 
enhance the rent, and the only remedy 
provided for non-payment of rent was to 
sue for arrears that may fall due. This 
sub-lease was, like the original lease for 
building purposes and in December 1932 
the defendant began to build a house on 
the land in question. In February 1933 a 
registered notice was given by the plaintiff 
to the defendant asking him to refrain from 
making constructions on the land but the 
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defendant refused to take this notice. Con- 
sequently in March 1933 the suit from 
which this appeal has arisen was brought 
by the plaintiff for possession of the land 
by removal of the defendant’s construce 
tions. 

The trial Court, the learned Munsif of 
Unao, North, decreed the plaintiff's suit 
holding that the lease was obtained by the 
defendant by the exercise of undus influ- 
ence over Musammat Mohini, a pardanashin 
lady, and that it was for inadequate con- 
sideration and conferred no benefit on 
the minor. In appeal by the defendant, 
the learned Civil Judge of Unao concurred 
with the findings of the trial Court and 
upheld the decree of that Court. Against 
the learned Civil Judge’s decree the defen- 
dant brought this appeal and when it came 
on for hearing before a learned Judge of 
this Court, it was noticed that both the 
Courts below had failed to take notice of 
the defendant's plea that he was entitled 
to compensation under s. 51 of the Transfer 
of Property Act. Accordingly the learned 
Judge framed the following issue and re- 
manded the case for a finding: 

“Having regard to the provisions of s. 51 of the 
Transfer of Property Act 1s the defendant entitled 


to any compensation from the plaintiff?, and if so, to 
what amount is he entitled ?” 


The finding of the learned Civil Judge 
on this issue was that the defendant was 
entitled to compensation and he fixed the 
amount of compensation at Rs. 1,136-3-9. 
The appeal then came on for hearing before 
another learned Judge, who eventually 
modified the decree of the lower Court by 
making the decree conditioual on payment 
of Rs, 1,136-3-9, by the plaintiff ta the 
defendant. It is against this decree that 
the present appeal under s. 12 (2) of the 
Oudh Courts Act, has been brought. 

After hearing the learned Counsel for 
parties at length we have come to the con- 
clusion that this appeal must be allowed. 
Section 51 of the Transfer of Property Act 
runs thus: 

“When the transferee of immovable property makes 


-any improvement on the property, believing in good 


faith: that he is absolutely entitled thereto and he 
is subsequently evicted therefrom by any person 


. having a better title, the transferee has a right to 


require the person causing the eviction either to 
have the value of the improvement estimated and 
paid or secured to the transferee or to sell this 
interest in the property to the transferee at the 
then maiket value thereof, irrespective of the value 
of such improvement. : 

The amount to be paid or secured in respect of 
such improvement shall be the estimated value 
thereof at the time of the eviction. 

When under the circumstances aforesaid the trans- 
free has planted or sown on the property orops 
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which are growing when he is evicted therefrom, 
he is entitled to such crops and to free ingress and 
egress to gather and carry them.” 

The question whether a lessee or even 
a permanent lessee is entitled to claim the 
benefit of this section has been the subject 
of conflicting decisions in the Various 
High Courts. While in Venkataraman 
v. Ponnusami Padayachi, A. I. R. 1927 
Mad. 1023 (D, Raja Rudra Partab Sahi 
v. Debi Prasad,-8 O. O. 13 (2), Chodavarapu 
Subba Rao v. Veeranjaneyaswami, A. I. R. 
1930 Mad. 298 (3) and Badal Chandra 
Sadhukhan v. Debendra Nath Dey, 3T 
C. W. N. 473 (4), the view was held that 
a permanent lessee who has incurred ex- 
penses in making improvements should be 
allowed compensation in a suit to avoid the 
lease, the contrary view was taken by the 
Madras High Court in Perumal Gramani 
v: Muhammad Kasim, 28 Ind. Cas. 840 (5). 
and by the Allahabad High Court in Kajrup 
Kunwar v. Gopi, I. L. R. 47 All. 430 (6); we 
are inclined to the latter view and think 
there is force in the argument, that so long 
asa transfer is subject to payment of rent or 
to any other condition, the transferee cannot 
believe that he is ‘absolutely entitled’ to 


the property. We may also mention here | 


what Sir D. F. Mulia says in regard to 
lessees in his note under s. 51 of the Trans- 
fer of Property Act. He says: 

“A lessee cannot appeal to this section even if he 
is a permanent lessee.” 

He then refers to the case of Chodavarapu 
Subba Rao v. Veeranjaneyaswami, A. L R. 
1930 Mad. 298 (3), referred to above and 
pays: 

“There is a Madras case which holds that a per- 
petual lessee is entitled to the benefit of this sec- 
tion, but it is submitted that the Judgment confuses 
the rule in this section with the doctrine of equit- 
able estoppel.” 

But even ifit be granted that a perma- 
nent lessee is entitled to cluim the bene- 
fit of s. 51 of the Transfer of Property Act, 
it seems to us that the present defendant- 
respondent cannot claim to have ‘believed 
in good faith’ that he was absolutely en- 
titled to the land in question. He was 
taking a permanent lease from the mother 
guardian of a minor, whose powers were 
no better than those of the shebait of a 
temple and over whom both the lower 


Gg) AIR ne Mad. 1023; 108 Ind. Cas. 137. 

2)8 OC 13. 

B A I R 1930 Mad. 298; 126 Ind. Oas. 279; Ind. 
Rul. (1930) Mad. 839. 

(4) 37 U W N 473; 145 Ind. Cas, 892: A I R 1933 
Cal. 612; 6 R O 162: 580 L J 325. 

(5) 28 Ind. Cas. 840; A I R1916 Mad. 502. 


(6) 47 A 430; 87 Ind. Cas. 44;23 A LJ z07;L R 
6 A 202 Civ., A IR 1925 All, 261, 
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Courts have found that he exercised undue 
influence. The rent reserved was ridicul- 
ously inadequale. The terms of the lease 
were wholly one sided and gave no right 
to the lessor exceptto sue for arrears of 
rent, Above all the lease conferred no 
benefit whatever on the lessor. In all these 
circumstances the defendant in our opinion 
can never be allowed to plead that he 
believed “in good faith’ that he was ab- 
solutely entitled to the land. He cannot, 
therefore, claim compensation under s. 51 
of the Transfer of Property Act. 

The appeal is allowed with costs, the 
decree of the learned Judgé of this Court 
is set aside and that of the learned Civil 
Judge decreeing the plaintiff's suit uncon- 
ditionally restored. 


D. Appeal allowed. 


MADRAS HIGH COURT 

Civil Appeal No. 37 of 1935 
March 25, 19338 

VENKATASUBBA Rao AND CORNISH, JJ. 
MUTHAN CHETTIAR AND anotTunr— 
PETITIONERS 
VETSUS 
VENKITUSWAMI NAICKEN— 


RESPONDENT 

Provincial Insolvency Act(V of 1920), ss. 28, 29, 52, 
51 (3)—-Orders made in insolvency — Creditor, how 
ajfected—Order of admitting insolvency petition and 
order of adjudication—Hffects — Duistinction—Ss. 28 
and 29, scope of—Under's. 52 there must be applica- 
tton for delivery and notice of petition — Material 
date unders, 52—Sale contemplated by s. 51 (38)— 
Bona fide purchaser, if protected -- Knowledge of 
debtor's insolvency, whether material when purchase 
is during sale held under sanction of Court—S. 51 (3), 
whether wider in scope than O. XXI, r. 90, Civil 
Procedure Code (Act V of 1903)—Substantial injury, 
whether should be proved under s. 51-(:)— Vesting of 
property in interim Receiver appointed after attach- 
ment of judgment-debtor's property in execution—Sale 
should be stopped and possession given to Receiver. 

As regards the effect of the orders made in insolvency 
on the creditor's remedies, there are two distinct sets 
of sections; frst, ss 28 and 29, Provincial Insolvency 
Act dealing with the effect of the order of adjudica- 
tion, and secondly, ss.5L and 52 dealing with the 
effect of an order admitting the petition. The dis- 
tinction between these two sets of provisions is 
this; The effect of 8, 28 is, when an order of ad- 
judication has been made, to take away the right of a 
creditor to proceed against the insolvent’s property 
or to commence any suit or other legal proceeding 
against him except with the leave of the Court and 
subjeet to such terms as it may impose. Section 29 
relates to pending suits or other proceedings and 
provides that the Oourt shall, on proof that an order 
of adjudication has been made, either stay the proceed- 
ings or allow them to continue on such terms as it ma 
impose. Under s, 52the point of time material is not 
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the date of the order of-adjudication but the data 
of the admission of the insolvency petition. The exe- 
cuting Court, it provides, shall, 1f two conditions are 
satistied, direct the insolvent’s property, ifinits 
possession, to be delivered to the hkeceiver. Those 
conditions are (1) execution has issued against the 
property but before its sale, notice is given to the 
Court thatan insolvency petition has been admitted 
and(2} an application is made to the executing 
Court fordelive:y of the property: to the Keceiver. 
The point of difference to note is, that whereas under 
8. 29,on mere proof that an order of adjudication has 
been made, the executing Court’s power is checked, 
under s. 5% no euch result automatically follows from 
the mere fact that notice of the admission of an in- 
solvency petition has been given to the Court ; for, in 
the latter case, coupled with that fact, there must be 
anapplication tothe Court tur delivery. That the 
legislature intended this difference there can be no 
doubt, for the order of adjudication is sometimes a 
long way off from the admission of the insolvency 
petition. Then comes s. öl which, unlike ss, 28, 29 
and ¿2, deals not with procedure but with substan- 
tive rights, It enacts that an execution-creditor 18 
not entitled to the benetit of the execution against 
the Receiver unless the assets are realised before the 
admission of the petition. The material date under 
this provision of law, is the date not of the insolvent’s 
adjudication but of the admission of the insolvency 
petition. 

The sale contemplated in sub-s. 3 of s, 51 must 
necessarily bethat held after the admission of the 
petition, for, if it be a sale held previous to that, 
the execution-creditor would become extitled even 
to the sale proceeds and the property would pass to 
the purchaser, independent of the question of good 
faith, Sub-section v therefore means, that although 
by reason of the sale being held after the admission 
of the petition, the decree-holder gets no right to the 
proceeds, the purchaser in good saith nevertheless 
acquires a good title to the property. Hamanatha 
Mudaliar v, Vijayaraghavatu Narau (3), relied 
on. 

Under s. 51, Provincial Insolvency Act, it is un- 
necessary to enquire whether or not the purchaser 
had notice of the debtor's insolvency; for grant- 
ing that he had notice, it cannot be said that there was 
went of good faith on his part when he purchased 
the property ata sale sanctioued by the Gourt. a 
purchase madeon the taith of Court's order would 
hegative any inference of bad taith which knowledge 
of the debtor's insolvency standing alone, might 
possibly justify. What the section demands is 
good fuith; the existence of itor the want of it may 
be proved in diverse ways.- Knowledge on the 
purcnaser’s part of the debtor's insolvency, does 
not, in the circumstances, amount tu absence of 
good faith; but it does not necessarily follow that 
all inquiry into the question whetner the pur- 
chaser acted in good faith ornot, 18 to be excluued. 
Any collusion or haud may vitiate the sale. Further, 
another important point must be borne in mind that 
8.51 8; is of wider range than O. XXI, r. 90, Civil 
Procedure Uoae. dt is unnecessary to prove sub- 
stantial injury under the tormer section. Anantha- 
rama Ayyar yv. Kuttumala Kovilamma (4), dissented 
from. ttaghwnatha Das v. Sundara Das Khairi 9), 
distinguisned. 

in execution of a decree the property of the judg- 
ment-debtor was attached. In the mesniime he 
applied'to be adjudicated as insolveut and un interim 
heceiver was appointed who was asked to take charge 
of his property. Meanwhile the executing Court order- 
ed the property tobe sold and on tnat day the 
ki eceiver under s, 32 applied to stop the sa le; 
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Held, that the property vested in the Receiver from 
the date of the admission of the insolvency petition 
and the executing Court should hand it over to him, 
Sivasamit Odayar v. Subramania Ayyar (2), followed 
Subramania Awyar v. Oficial Receiver, Tanjore (1), 
held overruled by Sivasami Odayar v. Subramania 
Ayyar (2). 

C. A. against an order of the Sub-Judge, 
Trichinopoly, dated September 26, 1934. 


Messrs. M.S. Vatidhyanadha Ayyar, K. 
Soundararajan and T. S. Srinivasan, for the 
Petitioners. 


Messrs. K. Bhashyam Ayyangar, T. R. 
Srinivasan, E. Desikan and K. Viswanathan, 
for the Respondent. 


venkatasubba Rao, J —These appeals 
raisea question of some importance as to 
the scope and effect of ss. 51 and 52, Pro- 
vincial Insolvency Act. The facts may be 
briefly stated. ‘lhe decree in question was 
obtained on March 7, 1933, and the property 
was attached in due course. Subsequently 
on August ll, 1934, the judgment-debtors 
presented a petition for being adjudicated 
insolvents. An interim Receiver was ap- 
pointed and on September 3, 1934, he was 
directed to take possession of the insolvent’s 
property. In the meantime the executing 
Uourt had directed the attached property 
to bescld. The date fixed for the sale was 
September 26, 1934. On that date the 
inierim Receiver and one of the insolvent 
judgment-debtors presented to the execut- 
ing Court an application under s. 52, which 
though strictly not in conformity with that 
section, we are prepared to treat as falling 
within it. - On September 26, 1934, the 
learned Subordinate Judge (Mr. Krishna 
Nambiyar) made an order refusing to stop 
the sale but directing that the sale proceeds 
should be paid to the Official Receiver. A 
Sale was accordingly held and athird party, 
ten a stranger to the suit purchased the 
property..On October 25, 1934, the same two 
persons (the Receiver and the insolvent 
Judgmen-debtor) applied to the executing 
jourt that the saleshould be set aside. The 
application purports to be under s. Ly? and 
O. XXL, r. 90, Civil Procedure Code. ‘That 
was heard by Mr. R. Rangaswami Ayyangar 
who, holding that his predecessor had acted 
in Violation of s. 52, set aside the gale, dec- 
laring it to be null and void. In the view 
he took, he considered it unnecessary to go 
into the question of material irregularity 
under O. XXI, r. 90. 


There are various sections in the Provin- 
cial Insolvency Act which affect or control 
the legal remedies of a creditor against the 


512 


property or person of the debtor. An insol- 
vency proceeding, it 18 hardly necessary 
to observe, commences with. the present- 
ation of a petition (s. 7). The second stage 
isreached when the o is admitted, 
though from its presentation 
ae ic is but a short step (s. 18). After the 
admission a date is fixed for the hearing of 
the petition, s. 19 (1), and the Court may 
on such hearing either dismiss the petiticn 
or make an order of adjudication, which 
marks the third stage (8. 27). Ea 
When the Court makes an order admitting 
the petition, an interim Receiver may be 


appointed, in whom, however, the property ` 


of vest but whose powers are those 
ser oe on a Receiver under the Civil 
Procedure Vode (s. 20). But when an order 
of adjudication is made the insolvent's prop- 
. erty immediately vests in the Court or in 
a Receiver (s. 28}. The Court may appoint 
a Receiver either at the time of the order 
of adjudication or at any time afterwards 
(s. 56). If there is an interval between the 
order of adjudication and the appointment 
of Receiver, the property first vests in the 
Court and when a Receiver 18 appointed, it 
thereupon vests in him (s. 56). 

As regards the effect of the orders made 
in insolvency on the creditors remedies, 
there are two distinct sets of sections : first 
ss. 28 and 29 dealing with the effect of the 
order of adjudication, and secondly, ss. 51 
and 52 dealing with the effect of an order 
admitting the petition. The distinction be- 
tween these two sets of provisions it is essen- 
tial to bearin mind. The effect of s. 28 is, 
when an order of adjudication has been 
made, to take away the right of a creditor 
to proceed against the insolvent's property 
or to commence any sult or other legal pro- 
ceeding against him except with the leave 
of the Court and subject of such terms as 
it may impose. Section 29 relates to peud- 
ing suits or other proceedings and provides 
that the Court shall,on proofthat an order of 
adjudication has been made, eith :r stay the 
proceeding or allow them to continue on 
such terms as it may impose. N ow turning 
to the second group. under 6. 52, the point 
of time material is not the date of the order 
of adjudication but the date of the admis- 
sion of the insolvency petition. | The exe- 
cuting Court, it provides, shall, if two con- 
ditions-are satisfied, direct the insolvent's 
property, if in its possession to be delivered 
to the Receiver. ‘Those conditions are: (1) 
execution has issued against the property 
but before its sale, notice 1s given to the 
Gourt that an insolvency petition has been ad- 
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mitted; and (2) an application is made to the 
executing Court for delivery of the property 
to the Receiver. Thé point of difference to 
note is, that whereas under s. 29 on mers 
proof that an order of adjudication has heen 
made, the executing Court’s power is check- 
ed; under s. 42 no such result automati- 
cally follows from the mere fact that notice 
of the admission of an insolvency petition 
has been given to the Court; for, in the 
latter case coupled with. that fact, there must 
be an application to the Ccurt for delivery.. 


.That the Legislature intended this difference 


there can be no doubt, for the order ôf 
adjudication is sometimes a long way off 
from the admission of the insolvency peti- 
tion. I am not prepared to agree with 
Mulla who, after referring to the two-condi- 
tions mentioned above, observes in his 
valuable work : 


gm 


“It does-not, however, follow that if no such appli- 
cation is made, the Court executing the decree can 
sell the property even if it had such notice as i3 
mentioned above, (Mulla’s Law of Insolvency, 19286, 
Edition p. 425, para. 604).” 


The learned author’s interpretation is 
opposed to the plain wording of the section 
which says that the Court shall “oa 
application” direct the property: to` be 
delivered. hen comes s. 51 which, un- 
like ss. 28, 29 and 52, deals not with 
procedure but with substantive rights. 
It enacts that an execution creditor is 
not entitled to the benefit of the execu- 
tion against the Receiver unless the assets 
are realised before the admission of the 
petition. The material date under this 
provision of law, it must be observed, is 
the date not of the insolvent’s adjudica- 
tion but of the admission of the insolvency 
petition. I may in passing remark that 
under the Provincial Insolvency Act of 
1907, which the Act in question has re- 
placed, under both the sections corres- 
ponding to the present ss, 51 and 52, the 
paint of time material was the date of the 
order of adjudication and not, as under 
the present Act, the date of the admission 
of the insolvency petition (ss. 34 and 35 
of Act UL of 1907). 

L have attempted this analysis cf the 
relevant. sections of the Act as it: will, 1 
believe, lead to a correct understanding 
of the points now raised. In the first 
place, does `s. 52 exclude an interim Re- 
ceiver on the ground that the insolvent’s 
property does not vestin him? The ques- 
tion has been answered in the affirmative 
in Subramania Ayyar v. Official . Receiver. 
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Tanjore (1), but that view has been dis- 
sented from in Sivasami Odayar, v. Su- 
bramania Ayyar (2). As already observed, 
departing from s. 35 of the old Act, ‘the 
legislature has substituted, for the date of 
the order of adjudication, the date -of the 
admission of the petition, which clearly 
points to the fact that the vesting of the 
property in the Receiver on adjudication, 
can no longer be treated as a necessary 
condition precedent. Sivasami Odayar vV. 
-Subramania Ayyar (2), in my opinion, 


therefore, gives effect to the correct prin- ’ 


ciple, and with respect I am unable toagree 
with the observation of Mulla who seems 
to think that the word “Receiver“ in 
8. 52 can only refer to a person appoint- 
ed aiter adjudication. The léarned author 
observes: 

“The present section provides for an order 
directing the property to be delivered to the 
Receiver efter the admission of an insolvency peti- 
tion. It is difficult to conceive how such an order 
can ever be made for no Receiver can be appointed 
until adjudication; (p, 426, para. 605).” 

It seems to -me, with respect, that this 


construction does not give full effect to - 


the words of the altered section. I have 
therefore no hesitation in holding that cn 
the interim Receiver’s application the sale 
ought to have been stayed and the prop- 
erly delivered to him and that the order 
of September 26, 1934, is wrong. The result is 
that O. M. A. No. 37 of 1935, which is direc- 
ted against that order, must be allowed 
but we make no order as to costs. But 
-that does not bring this matter to an end. 
As already stated, the property had been 
sold in pursuance of what we now hold 


to be a wrong order and has been pur- - 


chased by a third party. The question is, 
did the sale, held as it was in contravention 


of the peremptory terms of s. 52, convey - 


-or not title to. the third party purchaser ? 
It is contended for the Official Receiver on 
the strength of Sivasami Odayar v. Sub- 
-ramania Ayyar (2) already cited, that 
the sale held in such circumstances is 
null and void and the purchaser gets'no 
title under it. But the observation in that 
sense, which no doubt occurs in the judg: 
Ment, is an obiter dictum. The sale had 
been held to be valid at a previous stage of 
the same case, by the Bench that decided 
_Subramania, Ayyar v. Official Receiver, 
Tanjore (1); the learned Judges, therefore, 
could not have been, and were not in fact, 


Q) 50 M L J 665;.93 Ind. Cas. 877; AI R 1926 Mad 
432; 23 L W 300. 
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asked to set aside that sale, though in 
their opinion the decision of the former 
Bench was wrong. The observation there: 
fore to- the effect that the sale is absclutely 
void, is, as I have said, obiter. The qués- 
tion has really to be decided with reference 
to s. 51, which has not been referred ‘to 
in that judgment. That section, after 
saying that an execution-creditor is not 
entitled. to the benefit of the execution 
unless the assets are realized by sale or 
otherwise before the admission of the peti- 
tion, goes on to say in sub s 3: 

“A person who in good faith purchases the 
property of a debtor under a sale in execution 
Shall in all cases acquire a good title to it against 
the Receiver.” 

The sale here contémplated must necese 
sarily be that held after the admission of 
the petition, for, if it be a sale held 
previous to that, the execution-creditor 
would become entitled even to the sale 
proceeds and the property would pass to 
the purchaser, independent of the question 
of good faith. Sub-section 3 therefore 
means, that although by reason of the 
sale being held after the admission of the 
petition, the decree-holder gets no right to 
the proceeds, the purchaser in good faith 
nevertheless acquires a good title to the 
property, As a matter of construction 
‘although this point does not now arise) it 
“would follow that even in regard to a 


' sale held after the date of adjudication, 


a bona fide purchaser would under this 
sub-section be protected. This is the view 
taken and, in my opinion rightly, in 
Ramanatha Mudaliar v. Vijayaraghavalu 
Naidu (3). 

The further. question then remains, was 
the purchase made in good faith? It has 
been contended for the Official Receiver 
that no purchaser having knowledge of 
debtors insolvency can ever be 
treated as acting in good faith within the 
meaning of this section. For this position 
the learned Oounsel relies upon Anantha- 
rama Ayyar v. Kuitimalu Kovilamma (4), 
but I must most respectfully dissent from 
it. I think it is unnecessary to enquire 
whether or not the purchaser here had 
notice’ of the debtor's insolvency; for grant- 
ing that he had notice could it be said 
that there was want of good faith on hig 
part when he purchased the property at a 


‘gale sanctioned by the Oourt? Let us loo, 


at the facts. The executing Court, though 
(3) A IR 1927 Mad. 983; 106 Ind, Oas., 34; 39M LT 
9 i 
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the fact of the insolvency was brought to 
its notice, refused to stay the sale, presum- 
ably on the ground that s. 52 was not 
applicable that being the view of even a 
Bench of this Court although it was subse- 
quently dissented from. Why should the 
purchaser be expected to doubt the correct- 
ness of the Courts order? A purchase 
made on the faith of Court's order would 
negative any inference of bad faith which 
knowledge of the debtor's insolvency 
standing alone, might possibly justify. 
Raghunatha Das v. Sundara Das Khatri 
(5), on which the learned Counsel relies, 
does not militate against this view. There- 
after the attachment of the judgment- 
debtor’s property had been effected, he 
was adjudged an insolvent under the 
Insolvency Act, 1848, and his estate vested 
in the Official Assignee. 

The properly was then sold in execu- 
tion, no notice under O. XXI, r. 22, Civil 
Procedure Oode, having been served on the 
Official Assignee. It was held oy the Privy 
Council that the sale was null and void, 
In the Insolvency Act there was not pro- 
vision corresponding to that contained in 
B. öl (3) and that being so, 1 have no 
hesitation in holding that the Privy Council 
ruling does not apply. Section 51 (3) is 
modelled, as is pointed out by Mulla (see 
p. 167, para. 253), upon s. 46 (3), Bank- 
ruptcy Act, 1883, now Bankruptcy Act, 
1914, s. 40 (3). True, after the property 
. passes to and vests in the judgment- 
debtor’s representative, it would be wrong 
to allow the sale to proceed without obtain- 
ing an order binding upon him under 
O. XXI, r. 22, and a sale so held would 
be a nullity. But the special provision in 
the Insolvency Act enacted for the protec- 
tion of bona fide purchasers must have 
the effect of overriding the general pro- 
Vision contained in the Code of Procedure; 
for O. XXI, r. 22, is not confined to a 
Receiver in insolvency in whom the prop- 
eriy vests but extends to every kind of 
legal representative. Therefore the decision 
of the Judicial Oommittee is inapplic- 
able. 

Lastly, itis necessary, however, to point 
out that what the section demands is good 
faith; the existence of it or the want of 
it may be proved in diverse ways. Be- 
cause it has been held that knowledge on 
ihe purchasers part of the debtors in- 


(5) 42 O 172; 24 Ind. Cas. 304; A I R1914 P 0129: 
41 A 251; 180 W N1058: 1 L W 567; 27 M L J 150: 
18 M L T 353; (1914) M W N 147; 16 Bom. L R814; 26 
OL) 55513A LJIP. 
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solvency, does not, in the circumstances, 
amount to absence of good faith, it does 
not necessarily follow that all inquiry into 
the question whether the purchaser acted 
in good faith or not, is to be excluded. 
Any collusion or fraud may Vitiate the 
sale. Further, another important point must 
be borne in mind, that s. 51 (3) is of 
wider range than O. XXL r. 90, Civil 
Procedure Uode. For one thing, it is un- 
necessary to prove substantial injury under 
the former section. That being so, the 
lower Court must be directed to dispose 
of the petition to set aside the sale (H. A. 
No. 709 of 1934) in the light of these re- 
marks. In the result, the lower Court’s 
order is reversed, O. M. A. No. 201 of 1935 
is allowed -with costs ana the petition tc 
set aside the sale is remanded for being 
disposed of as aforesaid. In conclusion, 
I wish to point out that. a preliminary 
objection was taken that U. M. A. No. 37 
of 1935 was incompetent. We intimated 
that we did not propose to decide that 
matter as we were prepared, if necessary; 
to allow the appeal to be converted intc 
a revision petition. 

Cornish, J.—I agree. The difficulty 
presented by s. 52 to the construction of 
s. 51 is due to the circumstance that the 
former section as a result of the amend- 
ment made by the present Act is out 
of place where it stands. It does not be 
long to the chapter of the Act relating to 
the “effect of insolvency on antecedent 
It relates to the stage prior 
to insolvency, where the insolvency peti- 
tion has been admitted. It, therefore. 
belongs more properly to the provisions of 
the Act dealing with that particular stage 
when upon the admission of the petitior 
an interim Receiver is appointed to take 
charge of the debtor's property. The in 
terim Receiver is simply the officer of the 
Oourt appointed for this purpose and he 
Stands inthe same position of a Receiver 
appointed under O. XL, Oivil Procedure 
Code. Section 52 enables him to get posses: 
sion of property of the debtor which is 
subject to attachment ; and it is clear from 
the language of the section, as well at 
from authority, that when application ii 
made toit, tne executing Court is bound ti 
direct the property of the debtor in the 
custody of the Court to be delivered to the 
Receiver. 

It follows as a necessary implication tha 
the Court is likewise bound to stay th 
execution sale; otherwise the peremptor 
provision of the section will be defeate 
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I do not think, however, that the executing 
Courts defiance ofs. 52 has the effect cf 
making the sale in execution a nullity. It 
seems to me that the opinion given in 
Stvasami Odayar'v. Subramania Ayyar (2) 
that an auction: purchaser can get no title 
under such a sale against the Official Re- 
ceiver, who subsequently comes upon the 
scene after adjudication, goes too far. 
Section 52 does not say that a sale held in 
contravention of its provisions shall be 
void or voidable. So that there is no- 
thing in the section which qualifies the very 
emphatic language of s. 51 (3). Section 51 
contemplates an execution sale ofa deb- 
tors property after the admission of his 
insolvency petition. The only result so far 
as the executing creditor is concerned, is 
that ifthe sale takes place after admission 
of the petition the sale proceeds go to the 
Receiver for the benefit of the creditors 
generally. But the sale confers title on 
the purchaser in good faith. Sub-s. 1, 
8. öl, is concerned with the assets of the 
debtor realized by execution sale, and it 
provides that no person shall be entitled to 
the benefit of the execution against the 
Receiver except in respect of assets realized 


in the course of the execution by sale or 


otherwise before ‘the date of the admission 
of the petition. But sub-s. 3 is concerned 
with the purchaser at an execution sale, 
and says that a person who in good faith 
purchases the property of a debtor under 
a sale in execution shall, in all cases, acquire 
& good title to it against the Receiver, 

_ I think that the plain mesning of this 
is that in every case of execution sale of 
a debtor's property, whether before or after 
admission of the insolvency petition, the 
bona fide purchaser acquires a title to the 
property which holds good against the 
Official Receiver. In other words, the 
right which the Official Receiver gets by 
relation back from the order of adjudica- 
tion to have vested in him all the property 
which the debtor had at the date of the 
insolvency petition will not prevail against 
the purchaser in good faith at an execu- 
tion sale prior to the adjudication. This 
was the rule under s.` 34 of Act III of 1907, 
Din Dayal v. Gour Saran Lal (6); and I 
‚think it is equally the rule upon the con- 
struction of s. 51 (3) of the present Pro- 
*vincial Insolvency Act. There is this 
reason for the rule in favour of the bona 
fide purchaser that, as observed by their 
Lordships of the Judicial Committee in 


6) 42 A 336; 59 Ind, Gas, 67; "959, 
gl ty 987, nd, Cas. 67; AIR 1920 AU 253; 
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Malkarjun v. Narhari (7), strangers to a 
suit are justified in believing that the 
Court has done that which it ought to do, 
and no purchaser at a Oourt sale would 
be safe if he was bound to inquire into the 
accuracy of the Court's conduct of its own 
business. I agree with the order proposed 
by my brother. 

Av D. Order accordingly. 

(7) 27 I A216; 25 B 337; 7 Sar. 739,5 O WN 10;2 
Bom, L R 927;10 M L J 508 (P 0). 


” OUDH CHIEF COURT 
Second Rent Appeal No. 24 of 1935 
SRIVASTAVA, U. J. 
Nawab Mirza MUHAMMAD SADIQ ALI 
KHAN—PrainTire—APPELLANT 


VETSUS 
SHAMIM AHMED— RESPONDENT 
- U. P. Land Revenue Act (III of 1901), s. 57, Chap. 
IV—Decision of Assistant Record Oficer under 
Chap. 1V—Whether binding on all Revenue Courts. 

In 1870 the predecessor-in-title of the defendant 
with certain other persons obtained a decree in the 
Settlement Court for under-proprietary rights in res- 
pect of an area of certain land on batai rent. 
Somehow the defendant came to be recorded as a 
non-statutory tenant and the land in suit which was 
part of the aforesaid area was recorded in the 
village papersinthe name of the defendant and his 
father as an ordinary tenant on a cash rent of 
Rs. 25-1-3 per annum, This rent was in fact paid 
by the defendant's father and after his death by the 
defendant. On April 9, 1931, the defendant 
made an application for correction of the 
entries in the revenue records to the Assistant Record 
Officer who on January 23, 1932, passed an order to 
the effect that the land should be recorded as under- 
droprietary tenure bila lagan. The plaintiff 
brought a suit to recover arrears of under-proprietary 
rent tor 1337 to 1340 Fasli at the rate of Rs. 23-1-3 
per annum, The defendant took his stand on the 
decision of the Assistant Record Officer referred to 
above and denied his liability to pay rent at the rate 
of Rs. 25-1-3; 

Held, that the order of the Assistant Record Officer) 
dated January 23, 1932, was a decision under Ohap. IV, 
and as such, binding on all Revenue Oourts. It might 
-be thatthe Assistant Record Officer was wrong in 
ordsring the land to be recorded bila lagan but whe- 
ther the decision was right or wrong it was binding 
on all Revenue Courts under s. 57 of the U. P, Land 
Revenue Act, since no appeal wae preferred against 


§. R. A. against the order of the District 
Judge, Sitapur, dated February 15, 1935, 

Mr. akhtar Hussain, for the Appellant. 

Mr. M. A. Qidwai, for the Respondent. 


Judgment.— This is a second rent 


appeal against the decree dated February 


15, 1935, of the learned District Judge of 
Sitapur affirming the decree passed by an 
Honorary Assistant Collector of that place 
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It arises out of a suit for recovery of ar- 
rears of rent under s. 108, cl. 2 of the Oudh 
Rent Act. 

Briefly stated the facts of the case are 
that in 1870 the predecessor-in-title of 
the defendant-respondent with certain 
other: persons obtained a decree in the 
Settlement Court for under-proprietary 
rights in respect of an area of 89 bighas 
3 biswas land on batai rent. The events 
which happened between 1870 and 1931 are 
somewhat obscure for lack of evidence. 
This much, however, seems to be certain 
that somehow the defendant came to 
be recorded as a non-statutory tenant and 
the land in suit which is part of the afore- 
said area of 89 bighas3 biswas was re- 
corded in the village papers in the name 
of the defendant and his father as an 
ordinary tenant on a cash rent of Rs. 25-1-3 
per annum. It may also be taken that 
this rent was in fact paid bythe. defen- 
dant’s father and after his death by the 
defendant. On April 9, 1931, the defendant 
made an application for correction of the 
entires in the revenue records to the As- 
sistant Record Officer who on January 
23, 1932, passed an ordertothe effect that 
the land should be recorded as under-pro- 
prietary tenure bila lagan. 

The plaintiff brought the present suit to 
recover arrears of under-proprietary rent 
for 1337 to 1340 Fasli at the rate of 
Rs. 25-1-3 per annum. The defendant 
took his stand onthe decision of the As- 
sistant Record Officer referred to above 
and denied his liability to pay rent at 
the rate of Rs. 25-1-3 as claimed by the 
plaintiff. Both the lower Courts have held 
that the decision of the Assistant Record 
Officer is binding on the plaintiff in the 
present litigation and have accordingly 
dismissed the suit. 

The decision of the appeal in my opin- 
jon turns on the interpretation of s. 57 of 
the Land Revenue Act. This section re- 
fers totwo distinct matters, namely (1) 
entries in the Record of Rights aad (2) 
decisions under Chap. IV of the Land 
Revenue Act. In the case of entries in 
the Record of Rights the section provides 
that they shall be presumed to be true 
until the contrary is proved. In the case 
of decisions under Chap. IV it is provided 
that they shall, subject to the provisions 
of sub-s. 3 ofs. 40, be binding on all Re- 
venue Courts in respect of the subject- 
matter of such disputes. The section fur- 
ther provides that no such entry or decision 
shall affect the right of any such pereon 
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to establish in the Civil Court any in- 
terest in land which requires to be record- 
ed in the registers prescribed by cls. (a) 
to (d) of s. 32. I have no hesitation in 
agreeing with the lower Court that the 
order of the Assistant Record Officer dated 
January 23, 1932, is a decision under Chap. 
IV, and isas such binding on all Revenue 
Courts. It might be that the Assistant 
Record Officer was wrong in ordering the 
land to be recorded bila lagan but whether 
the decision was right or wrong, it is 
binding on all Revenue Courts under s. 07 
of the Land Revenue Act. As pointed out 
by the learned District Judge it was open 
to the plaintitf-appellant to appeal against 
that decision but noappeal was preferred 
on his behalf. I regret I am unable to 
agree with the contention of the learned 
Counsel for the appellant that he is entitled 
to ignore the order about the land being 
bila lagan because the defendant in his 
application for correction had admitted 
that the land carried a rent of Rs, 25-1-3 
per annum. It is unnecessary for me to 
discuss the effect or the value of this ad- 
mission. At best it might show that the 
order of the Assistant Record Officer was 
wrong but that would not affect its bind- 
ing character on all: the Revenue Courts 
so long as it stands. In the circumstances 
I am ofopinion that the plaintif must 
take steps, such as he might be advised, to 
have the land assessed to under-proprie- 
tary rent before he can be allowed to 
maintain a suit for arrears of rent in the 
Revenue Courts. The result, therefore, is | 
that the appealfails and is dismissed with 
costs. 
D. Appeal dismissed. 





RANGOON HIGH COURT 
Oriminal Revision Applications Nos. 701-B 
to 704-B of 1936 
January 21, 1937 
Sparao, J. 

U BA HLA AND OTAERS— APPLICANTS 
Versus 
MAUNG TUN SEHIN—OppPostts 
PARTY 
Police Act (V of 1861), s.42—Scope of—False 
statement by Deputy Superintendent of Police that 
he caught offender by setting a trap—W hether act 
done under provisions of Police Act—Criminal Pro- 
cedure Code (Act V of 1895), s. 197 (1)—Deputy 
Superintendent of Police appointed by Local Gov- 
ernment—Whether comes within s. 197 (1)—Sanction, 
necessity of— Preliminary enquiry, if can be held 

without sanction. : 
Section 42, Police Act, only deals with anything 
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intended to be done under the provisions of the 
Police Act, or underthe general Police powers there- 
by given. Where a Deputy Superintendent of Police 
is accused of falsely saying that he had seta trap 
and had caught ań offender, this cannot be said to 
be something done under the provisions of the Police 
Act, or under the general Police powers thereby 
given. He was then acting under his powers of in- 
vestigation possessed Fgenerally by a superior officer 
over an inferior officer or it may be under 


Chap. XIV, Criminal Procedure Code, but he was- 


not acting under the Police Act. 

A Deputy Superintendent of Police who is ap- 
pointed by the Local Government comes within the 
ambit of s. 197 (1), Criminal Procedure Code, and 
hence no prosecution in respect of offences alleged 
to,have been committed by him while acting or 
purporting toact in the discharge of his official 
duty can be taken cognizance of without the pre- 
vious sanction of the Local Government. The 
Magistrate should satisfy himself by enquiry that 
it is expedient in the interests of jtstice’ that an 
enquiry should be held into the alleged offence and 
this preliminary enquiry can be held without the 
sanction ofthe Local Government for it does not 
entail taking cognizance of any offence, and ifthe 
enquiry is held before the Local Government is 
approached, the Local Government will be in a much 
better position to be able to decide what action to 
take under s. 197, 


Cr. R. App. from an order of the Fourth 
Additional Magistrate (1), Pyinmana, dated 
October 30, 1936 

Messrs. Beechono and Hla Tun Pru, for 
the Applicants. 

Messrs. Lambert and Guha, for the Oppo- 
site Party. 

Order.—These applications are for 
revision praying that the order directing 
that the applicants do show cause why 
complaints should not be instituted against 
them under se. 211 and 193, Indian Penal 
Code, be quashed. 

In February 1936 the District Superin- 
tendent of Police, Yamethin, Mr. Xavier, 
received information that a Sub-Inspector 
of Police, Maung Tun Sein who is the 
present respondent, was demanding money 
from Subordinate Police Officers who were 
about to be promoted or who had been 
promoted. He told his Deputy Superin- 
tendent of Police; U Ba Hla, this and 
asked him to act on the information that 
had been received. It is said that U Ba 
. Hla set a trap for the Sub-Inspector Tun 
Sein and reported tothe District Superin- 
tendent of Police that he had caught him. 
As a result two persons were prosecuted 
for offences under s. 420 ands. 420 read 
with s. 114, Indian Penal Code, and the 
Fourth Additional Magistrate of Pyinmana 
acquitted both of these persons and- classified 
the case as false. Applications were then 
made by Maung Tun Sein forthe prosecu- 
tion of U Ba Hla anda number of persons 
who had given evidence at the trial 
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against him for offences as outlined above. 
The reasons given for asking that these 
applications be quashed are that U Ba Hla 
is a Deputy Superintendent of Police and 
therefore comes within the purview of 
s. 197 (1), Oriminal Procedure Code. If 
this application for a complaint to be made 
against U Ba Hla is to be proceeded with, 
the sanction of the Local Government will 
have tobe obtained before any Court can 
take cognizance of. it. It is said that this 
should be done before the enquiry under 
s. 476, Oriminal Procedure Code, is held. 
It is also said that if the enquiry is held 
and the conclusion is reached that c m- 
plaint should be made, application will 
then have to be made to the Local Govern- 
ment for sanction under s. 197 which may 
be withheld and this will be a rebuff to the 
Court applying for it. 

It is also said that s. 42, Police Act, 
applies, so that the limitation of three 
months applies and this has been exceeded. 
Assistance of the Court is sought under s. 139, 
Criminal Procedure Code, with reference to 
s. 423 (1) (c), the other in question being an 
order that U Ba Hla should show cause 
why he should not be prosecuted. As to 
the application in respect of the other 
persons it is suggested that if U Ba Hla 
succeeds Lhen they succeed also. Section 42, 
Police Act reads : 

“All actions and prosecutions against any person 
which may be lawfully brought for anything done 
or intended tobe done under the provisions of this 
Act or under the general Police powers hereby 
given shall be commenced within three months 
after the act cOmplained of shall have been com- 
mitted, and not otherwise; and notice in writing 
of such .action and of the cause thereof shall be 
given to the defendant, or to the District Superin- 
tendent or an Assistant District Superintendent 
of the District in which the Act was committed, 


one month at least before the commencement of 
the action.” 


It is clear that this section has no appli- 
cation tothe case because the section only 
deals with anything intended to be done 
under the provisions of the Police Act or 
under the general Police-powers thereby 
given. If it is said that U Ba Hla is 
accused of falsely saying that he had set 
a trap and had caught Maung Tun Sein 
that cannot be said to’ be something done 
under the provisions of the Police Act or 
under tke general Police powers thereby 
given. He was then acting onder his 
powers of investigation possessed generally 
by asuperior officer over an inferior officer 
or it may be under Chap. XIV, Crimina] 
Procedure Code, as suggested by Mr. Lam- 
bert, but ' he was not acting under the 
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Police Act. A great deal of argument 
was directed tothe question whether U Ba 
Hla does come within the purview of 
s. 197, Criminal Procedure Code. Mr. Lam- 
bert said that he did not; that s. 4, 
Police Act, named four classes of officers, 
the lowest class of which is an Assistant 
District Superintendent of Police and under 
s. 7, Police Act, the appointment of all 
Police Officers other than those mentioned 
in s. 4 rested with the Inspector-General 
and certain other officers subordinate to 
him. Since Deputy Superintendents of 
Police were not mentioned in s. 4 they 
were not appointed by the Local Govern- 
ment but should be appointed by the 
Inspector-General. Deputy Superintendents 
of Police can be traced back to the year 
1907, but how they came into existence 
exactly, I have not been able to determine. 
Paragraph 23, Burma Police Manual, gives 
a list of the superior officers of Police, of 
which the first four are the four ranks 
mentioned in s. 4, Police Act, and there 
is afifth rank added, namely, Deputy 
Superintendents of Police. .There is a 
note added to this tothe effect that Assis- 
tant Superintendents and Deputy Superin- 
tendents of Police have the same depart- 
mental status. I have said that it is 
difficult to trace the origin of this rank, 
but what appears to have happened is 
that the Local Government appointed 
persons to do the work of Assistant Super- 
intendents of Police but because they 
were not recruited from England but were 
recruited in Burma called them by a 
different name for the purposes of distinc- 
tion perhaps. It is said that their pay 
was different and also their conditions of 
leave and service and therefore it may 


have been necessary for the purposes of | 


convenience to be able to distinguish them 
immediately. However that may be, there 
can be no doubt whatever that for many 
years past these officers have been appoint- 
ed by the Local Government, and in my 
view, there can be little doubt that they are 
therefore within the purview of s. 197 (1), 
Oriminal Procedure Code. 

That being so, itis of course clear that 
no prosecution in respect of offences 
alleged to have been committed by U Ba 
Hla while acting or purporting to act in 
the discharge of his official duty can be 
taken cognizance of without the previous 
sanction of the Local Government. Does 
it follow from this that the orders, that 
U Ba Hla and the other people associated 
with him should show cause against pro- 
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secution, should be quashed? The argu- 
ment that the Court holding the enquiry 
is risking a rebuff if it has to apply for 
the sancion after holding the enquiry is 
not one that has very much force in itb 
That Court will have to look after itself. 
As for the argument that the sanction of 
the Local Government should be applied 
for now, in my view, this is a wrong 
view to take of the proceedure. It is far 
better that the learned Magistrate should 
satisfy himself by enquiry that it is 
expedient in the interests of justice that 
an enquiry should be held intothe alleged 
offence. There can be no question that 
this preliminary enquiry can be held with- 
out the .sanction of the Local Government 
for it does not entail taking cognizance of 
any offence, and if the enquiry is held before 
the Local Government is approached, 
the Local Government will be in a much 
better position to be able to decide what 
action to take unders. 197. 

As for the argument that the District 
Superintendent of Police told U Ba Hla to 
act on the information and therefore no 
prosecution of U Ba Hla was possible 
because what he did was in pursuance of 
the orders of his superior officer, there is 
nothing in this argument at all. It might 
easily be that the District Superintendent 
of Police told him of the information that 
he had received against Maung Tun Sein 
and that he then prepared an entirely 
false case against Maung Tun Sein in 
which he said that he had prepared a trap 
whereas he did not prepare a trap and 
that he had caught whereas he had not 
caught him atall. I do not say that this 
is what happened. But the point is that 
it may have happened and that is the 
question that has to be determined. I am 
therefore of opinion that it is not right 
that the orders that U Bı Hla and those 
said to be associaled with him should 
show cause against prosecution should be 
quashed and the applications are, therefore, 
dismissed. 

N. Applications dismissed. 





OUDH CHIEF COURT 
Second Civil Appeal No. 163 of 1935 
July 13, 1937 
SRIVASTAVA; C. J. ` 
CHANDI PRASAD—DEFENDANT— 
' APPELLANT 
VETSUS 
SHYAM BEHARI—PLAINTIFF AND ANOTHER 
DEFENDANTS ——RESPONDENTS 

Landlord and tenant—Abadi—Tenant entitled ta 
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use land as sahan darwaza--Whether he can build 
pa chabutra thereon for use as convenient sitting 
ace, 

Held, that when admittedly the defendants were 
entitled to use the land in suit ag sakan darwaza 
they should be entitled to construct a chabutra for 
use asa convenient sitting place and, therefore, a 
temporary structure of such anature does not con- 
stitute any infringement of the rights of the pro- 
prietor and does not give him any cause of action to 
recover possession of the land. The sahan was given 
to the defendants for the construction of ‘makan 
was ghaira' the word ‘waghaira’ may well include 
the construction of a chabutra for the better use of 
the sahan. Mahabal Kurmi v. Sarju (1), Sheo Sahat 
Singh v, Rai Rajeshwar Balli (2) and Mahadeo Rai 
v. Jun Mohamad (3), applied. 


8. G. A. against the decree of the District 
Judge, Unao, dated March 22, 1935. 

Messrs. Hyder Husain and Ambesh- 
war Misra, for the Appellant. 

Mr. L. S. Misra, for the Respondents. 


Judgment.—This is a defendant's appeal 
against the decree dated March 2, 1935, of 
the learned District Judge of Unao revers- 
ing the decree dated December 6, 1934,-of 
the learned Munsif of Purwa at Unao, It 
arises out of a suit for recovery of posses- 
sion over a plot of land No. 213-2 by 
demolition of a chabutra built on it. It 
is common ground between the parties 
that the plaintitl-respondent is the pro- 
prietor of village Magrer and that on 


June 28, 1911, the plaintiff on receipt of ` 


a sum of Rs. 25 by way of Nazrana. gave 
‘the defendants permission to build a house 
no parti-plot No. 214-2 and to use the land 
in suit as sahan. The plaintiff's com- 
plaint is that the defendants had constract- 
ed a chabuira on plot No. 213 without 
his permission. It is contended on his 
behalf that he had no authority to make 
the construction. The trial Court held that 
under the terms of the chitti Ex. A-1 
dated June 28, 1911, the defendants were 
entitled to construct the chabutra. It 
accordingly dismissed the suit. On appeal 
the learned District Judge held that the 
chabuira in suit was built without the 
permission of the plaintiff and that the 
latter was, therefore, entitled to have it 
demolished. 

The learned District Judge has observed 
in his judgment that the chabutra in 
dispute is a kachha one and has got bricks 
only on the sides. It has.been argued on 
behalf of the defendant-appellant that the 
construction of a chabutra is not in any 
way inconsistent with the rights of a pro- 
prietor and does not give him any cause 
of action to seek its demolition. A refer- 
ence has been made to the- decisions of the 
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late Court of Judicial Commissioner in 
Mahabal Kurmi v. Sarju and others 
4 O. L. J. 454 (1) and Sheo Sahai Singh v. Rat 
Rajehswar Balli, 6 O. L. J. 281 (2), and of 


the Allahabad High Oourt in Mahadeo Rat 


v. Jan Muhammad, I. L. R. 47 All. 5H (3), 
in which it was held that a tenant (riyaya) 
is competent to sink a well without the 
permission of his landlord on such portion 
of the abadi land as has been used by 
him as an appurtenent (sahan) to his 
dwelling house. The reasoning on’ which 
these decisions were based was that the 
sinking of a wellis an act necessary for 
the enjoyment of the premises by the 
riyaya. The same line of argument is 
applicable to the present case even with 
greater force. When admittedly the defend- 
ants were entitled to use the land in suit 
as sahan darwaza they should be entitled 
to construct a chabutra of this nature for 
use aS a convenient sitting place. I am, 
therefore, of opinion that a temporary 
structure of such a nature does not con- 
stitute any infringement of the rights of 
the proprietor and does not give jhim any 
cause of action to recover possession of 
the land. I would further point out that 
the chitti Ex. A.-1 shows that plot No. 214 2 
and the sahan were given to the defend- 
ants for the construction of ‘makan was 
ghaira’. The wori ‘waghaira’ may well 
include the construction of a chabutra for 
the belter use of the sahan. For the above 
reasons [am ¿f opinion: that the plaintiff 
has failed to establish his right to recover 
possession of plot No. 213 or to get a decree 
for demolition of the chabuira. I accord- 
ingly allow the appeal, set aside the decree 
of the lower Court. and dismiss the plaint- 
ifs suit with costs in all the Courts. 


D. Appzal allowed. 
AD 4 OL J 454; 42 Ind. Cas. 51; AI R 1917 Oudh 


(226 OL J284; 51 Ind. Oas. 1008;A I R1919 
Oudh 215. 

(3) 47 A 541; 85 Ind. Oas. 1; 23 A LJ 231; AIR 
1925 All. 341; L R 6 A 211 Rev. 
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OTHRRS-—-A PPBLLANTS 
VETSUS 
EMPEROR—RESPONDENT 


Criminal trial--Jury—Charges of sexual criminal 
character—Duty of Judgeto insist on necessiy of, 
corroboration—Misdirection—J udge saying in charge, 
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“falsity of defence case may have the effect of con- 
firming. you on your belief that prosecution story is 
true’'—Whether constitutes misdirection—Caution as 
to onus of proof—Necessity of. > 

It is necessary for Judges to warn the jury that 
when charges of a sexual criminal character are 
brought against an accused person in a criminal 
Court without corroborating evidence, then the jury 
must be told that whereas after due and careful con- 
sideration they are entitled to accept that uncor- 
roborated evidence, it ie rarely safe todo so and 
for the good reason which exists in all charges of 
this character made by women against men and 
more especially whenthe person accused is the sub- 
ject of dislike or enmity on the part of those con- 
nected with thewoman oron the part ofthe woman 
herself. This want of caution on the part of 4 
Judge in cases of a sexual nature vitiates 
in law toa considerable degree a chargetoa jury, 
however good, in other respects. 

In the course of his address to the jury the 
Judge said: “Nevertheless if you find that the defence 
case isa false one it is certainly an element. in 
favour of the prosecution and against the accused. 
The falsity ofthe defence case may have the effect 
of confirming youʻin your belief that the prosecution 
story is true” : 

Held, that those words or sentiments of this kind 
ought not to be used toa jury. But it is of para- 
mount necessity that if such language is employed, 


_ it should always be accompanied by the legal cau- 


tion that the onus of provingexplicit guiltis upon 
the prosecution and the prosecution alone. 


Messrs. Carden Noad and S. C. Talugdar, 
for the Appellants. 

Mr. D. N. Bhattacharjee, for the Crown. 

Cunliffe, J.—These three appeals are 
preferred from convictions and sentences 
passed on three appellants by a Court 
consisting of the Sessions Judge of Bakar- 
ganj and a jury. All three appellants were 
convicted of abduction under s. 366, Indian 
Penal Code, and appellant No. 1, in 
addition to being convicted of abduction, 
was also convicted of rape. The sentence 
passed upon appellant No. 1, who is a Sub- 
Inspector of Police, was rigorous imprison- 
ment for seven years, that being passed 
on the conviction under s. 376, and the 
learned Judge in his case passed no 
separate sentence under his 366 abduction 
conviction. The two other appellants were 
sentenced to five years’ rigorous imprison- 
ment apiece under the abduction conviction. 
It may be noted that the convictions were 
brought in on majority verdicts, the 
majority being 3 to 2in favour of all the con- 
victions I have mentioned. Appellant No. 1 
whose name is Sarat Chandra Chakravarty 
is a Brahmin Snb-Inspector of Folice known 
locally as the Chhota Daroga, and as such, 
he is referred to almost universally in the 
evidence. The two other appellants are 
employed at the kutchery at a place called 
Rajpasha. They are known as the Mridha 
and the Haldar of the kutchery in question. 


The victim of this abduction and rape, as 
the jury found it, was a Sudra Hindu 
widow girl and perbaps 16 may be con- 
venient if I quite briefly mention the facts 


relied on by the prosecution ard accepted 


by the jury. 

At the end of the month of January last 
it became the duty of appellant No. Jin 
his capacity as Sub-Inspector of Police to 
make avisit to Rajpasha for the purpose 
of investigating the complaint of a theft 
which had been made to his head-quarters. 
One of the persons who, it was alleged, 
concerned in this theft was the father” of 
the widow girl whose name is Madhumala, 
and it is said that the Sub-Inspector shortly 
after dusk visited the Bari where this girl, 
her mother and ber old mother-in-law lived 
together, and after some conversation the 
girl was carried away from the hut, scream- 
ing, to the Sub-Inseectors boat which had 
arrived at the place which they ferried 
across the river and tied up there by the 
two kutcherv people. Appellants Nos. 2 
and 3 were then dismissed and itis said 
that throughout the night the Sub-Inspec- 
tor occupied his time by alternately drinke 
ing liquor, trying to foree liquor upon the 
girl and criminally assaulting her. Then 
it is said that when daybreak came, the 
girl was put ashore and conducted to a 
deserted house being dragged across the 
field to this house; afterwards she made 
her way back to her own hut where she 
told two older women in the household 
about what had occurred. The prosecu- 
tion case was that there were a number 
of people who watched all ¿this happen- 
ing, asfar as the getting to the boat two 
groups of people, the villagers who saw 
the girl being carried off, and there were 
other witnesses who saw her being landed 
again the next morning. It is common 
ground that there was considerable delay in 
making the complaint concerning the abduc- 
tion and the rape. It is alsocommon ground 
that the girl was permanently on bad 
terms with appellant No. 2 whose name 
I should have stated is Jadu Nath Sinh: 
over a petty land dispute and, as I have 
already pointed out, the visit to the hu 
where the girl lived was made because o: 
the complaint of theft which led to thi 
Sub-Inspector’s visit. That roughly is thi 
prosecution case. , 

The defence case is not a denial tha 
the Sub-Inspector ever went there because 
it is admitted that he did. Butit 18 sax 
that he never spent the night in the boai 
at all either by himself or with the gir 
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at all but that he spent the night in the 
kutchery. It is also said that wher the 
Sub-Inspector came tothe girl’s house to 
make inquiries (this is the defence case) 
that.there was some kind of a- suffle and 
that she took up a dao that was lying in 
.the hut and menaced the Sub-Inspector 
with this dao. The two employees at the 
kutchery denied that they were involved 
in this abduction leading to the rape at 
all. Now, I may say at once that although 
such a view would nob be sufficient or 
proper to enable an Appellate Court to 
‘set aside a conviction and a sentence of a 
lower Court in which findings of fact have 
been brought in by a jury, I consider that 
thisisa false case. Ido not believe that 
Brahmin Sub-Inspector of Police would 
openly carry off ‘Sudra girl widow in the 
presence of the whole village for the pur- 
pose of criminally assaulting her. I am 
not prepared to say that persons in this 
profession (1am referring to members of 
the Police) do not surreptitiously at times 


indulge in connection with village girls. I - 


believe if such people wish to do that, it 
is not very difficult but it is not a course 
that they would ever pursue openly for 
very good reasons into which I need not 
„enter. - - : 

Now, there is no doubt whatever in my 
mind that the charge of the learned Judge 
tothe jury hére is a very able one indeed. 
He entered into a most careful analysis of 
‘the evidence, the form of the charge as it 
appears before us is excellent and the 
clarity of the language which he employed 
is exceptional. But the impression made 
on my mind on reading the charge, at 
least four times in the interval during 
which we heard arguments on both sides 
at the bar is that this was a charge directed 
towards a conviction. I have no doubt about 
itand it is a charge directed towards a 
conviction delivered by a learned Judge of 
strong .personality and with a power of 
expressing his views in an extremely forceful 
manner. The feature of the summing up, 
to my mind, and it is a feature of omission, 
is that the learned Judge did not bring 
before the jury with the insistence I think 
he ought to have dons from a judicial 
standpoint the necessity for constantly 
keeping in mind that this was a case of 
what I may call an enmity background. It 
may also be criticised and I think was right- 
ly criticised at the bar by Counsel for the 


appellants that the learned Judge omitted . 


to take the precaution which it is always 
necessary for Judges addressing juries to 


- 
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take in cases of this character, that is, to 
warn the jury very gravely that when 
charges of a sexual crimina] charater are 
brought against an accused person in a 
Criminal Court without corroboration evi- 
dence, then the jury must be told that 
whereas after due and careful consider- 
ation they are entitled to accept that un- 
corroborated evidence, it is rarely safe to 
do so and for the good reason which exists 
in ail charges of this character made by 
women against men and more especially 
when the person accused is the subject of 
dislike or enmity on the part of those 
connected with the woman or on the part 
of the woman herself. In this particular 
case, although it may be said that there 
was ample corroboration of the offences 
alleged up to the time that the boat was 
reached, there was no corroboration what- 
ever of the circumstantial and almost 
specious story which the girl herself put 
forward as to what occurred during the 
night in the boat. 

On the question also whether there was 
outside evidence which could corroborate 
the woman in any way, although this is 
evidence not of the actual happening but 
of the possible effect of what had been 
done, I refer to the evidence of the medical 
man who examined the girl. That to my 
mind is colourless and unconvicing to a 
degree. It has always been the practice 
and the procedure inthe Courts sitting in 
London, and it has grudually become the 
practice and procedure here, and rightly I 
think, that this want of caution on the 
part of a learned Judge in cases of a sexual 
nature vitiates in law to a considerable 
degree a charge to a jury, however good 
in other respects. But that, in my opi- 
nion, is not the only criticism which can 
be fairly levelled against a learned Judge's 
summing up. To my mind, there is one 
part of this charge which is open to the 
gravest possible objection, not only because 
of the way he putit but because of the 
timej that he thought fit to place it before 
the jury almost atthe end ofthe address 
he made to them. In the course of his 
speech he said this: when dealing with the 
defence evidence, he used these words: 

“Novertheless if you find that the defence case 
is a false one,it is certainly an element in favour 
of the prosecution and against the accused. The 
falsity of the defence case may have the effect of 
confirming you in your belief that the prosecution 
story is true.” 

I am not prepared to say that those 
words or sentiments of that kind ought 
ever to be used toa jury. But itis tọ my 
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mind of paramount necessity that if such 
language is employed, it should always be 
accompanied by the legal caution that the 
onus of proving explicit guilt is upon the 
prosecution end the prosecution alone. It 
has been said that the onus in criminal 
cases never shiftsand I have said that 
myself in this Court and I shall probably 
say it again. Jt seems to me to þe just the 
same to-day as it was 50 years ago. It 
canont take away the independence of the 
jury in considering the defence evidence ; 
otherwise there would be Jittle use in call- 
ing such evidence at all. But it is a 
cardinal basis of our criminal law as op- 
posed tothe criminal law in many other 
countries that the true guide to the prov- 
ing of guilt or innocence is whether the 
story of the prosecution is believed or not. 
The observations that I have made in this 
case which will be supplemented by other 
remarks from my learned brother might 
seem only to apply to the case of the Darogas. 
But in all the circumstances and because 
of-the close connection between all the 
appellants, the connection of appellants 
Nos. 2 and3 being more especially to my 
mind those of accomplices rather than 
actual principles, leads me to the conclu- 
sion that it would be in no way safe to 
uphold any of these convictions Con- 
sequently we direct that the appeals be 
allowed and the convictions and sentences 
be set aside. The appellants, who are 
© on bail, will be discharged from their bail 
bonds. . 

Henderson, įJ.—My learned brother has 
fully set forth in his judgment the facts of 
this case and it-will not be necessary for 
metodo so again. I entirely agree with 
him that the way in which the learned 
Judge dealt with the defence case amounts 
toa most serious misdirection. Now it may 
well be that the two appellants who were 
servants of the landlord did procure the 
girl for the Sub-Inspector and it may be that 
the Sub-Inspector did have connection 
with her with her consent possibly in the 
landlord’s kutchery. Now I should have 
no difficulty in believing that the jury 
entirely rejected the defence version, that 
nothing happened to this girl at all and] 
should think it extremely probable that 
they disbelieved the story of the Sub-Ins- 
pector that he loved the girl, a story which 
was put forward for the purpose of provid- 
ing amotive for the launching of the pro- 
secution. Now in view of this the effect 
of the learned Judge's charge would be 
that avery sensible rejection by the jury 
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of this defence suggestion put a sort. of 
imprimatur on the truth of the prosecution 
case. It will clearly have no effect of this 
kind whatsoever. The learned Judge should 
have told the jury in plain and unmistak- 
able terms that if they refused to believe 
the defence case, it would in no way help 
in determining whether the prosecution was 
true or not. It sometimes happens that 
the prosecution story and the defence story 
are both false and such may possibly be 
the case here. 

I am further of opinion that the learned 
Judge's charge, clearly expressed as it was, 
was too colourless and failed to bring 
before the jury the main circumstances in 
the case. For example, he spent a great 
deal of time in putting before the jury 
observations with regard to the various 
Witnesses in the order in which they had 
deposed in Court. I cannot imagine that 
that method of dealing with the evidence 
afforded any assistance tothe jury at all. 
I do not propose todo more than give one 
or twoexamples of the way in which the 
prominent features of the case were not 
clearly laid before the jury. Now, I can 
understand that it is quite possible for a 
Police Officer to carry of a girl by force. 
In such a case one would expect him to - 
use his own constables. I can also imagine 
that he might try to procure a girl with 
the assistance of the local landlord and in 
such cases it is only natural that some 
servant of the landlord would be employed 
for the purpose. In the present case we 
have a combination of those two methods 
and in addition evidence which makes the 
Sub-Inspector behave as though he was 
almost a lunatic. Such aspect iof the pro- 
Secution story were not presented to the 
jury at all, 

I need only refer to one unfortunate 
method of dealing with the individual 
witnesses. In this case the most important 
witness is the girl herself. In putting her 
evidence before the jury the learned Judge 
asked them to estimate its value by con- 
sidering whether it appeared to be tutored 
or to be true. This suggests that the 
alternatives are tutoring or truth This is 
clearly misleading. She may have invénted 
the whole thing herself. In such a case 
her evidence, though it need not be 
tutored, would undoubtedly be false. The 
effect of this misdirection may have been 
that the jury came to the conclusion that the 
evidence was not tutored and, therefore 
thought that it must be ipso facto true 
Now the verdict, as my learned brother 
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has pomted out, wasan extremely narrow 
one, In my opinion, a very serious mis- 
direction may quite possibly have account- 
ed for it. This is a matler which we must 
take into consideration in considering whe- 
ther we should order a re-trial or not. Now 
the prosecution case is stamped with most 
of the well marks of concoction and I have 
no doubt that the charges of abduction and 
rape are entirely false. In these circum- 
stances I agree that the only proper order 
for us to make is to direct that the convic- 
tions and sentences should be set asida, 

N. Appeals allowed., 
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OUDH CHIEF COURT 
Second Civil Appeal No. 360 of 1939 
July 22, 1937 

SRIVASTAVA, O. J. ~ 
Musammat MANGALA—PLAINTIFF— 
APPELLANT 
VErTSUs . 
MAHADEO PRASAD —Derenpant— 
RESPONDENT E 

Mortgage—Evidence— Father mortgaging property 
to daughter—Presumption regarding genuineness of 
transaction ~Registration Act (XVI of 1908), ss. 58 (1) 
(c), 60 (2)—Payment made before Sub-Registrar— 
Endorsement by him--Presumption. 

The fact of the mortgagee being the daughter of 
the mortgagor does raise some suspicion about the 
genuineness of the transaction but suspicion cannot 
be substituted for evidence. i o 

Under s. 58 (1) (c) of the Registration Act, it is 
the duty of the Sub-Regietrar to make an endorse- 
ment of any payment of money made in his pre- 
sence in reference tothe execution of a document. 
Section 60, cl (2) further provides that the endorse- 
ment of the Sub-Registrar shall be admissible in 
evidence forthe purpose of proving that the facts 
mentioned in such endorsements occurred as therein 
mentioned. In the absence of any evidence to prove 
either that the endorsement was incorrect and no 
payment was actually made or to showthat the 
money which was paid before the Sub-Registrar was 
afterwards returned, it must be taken that the sum 
alleged to be paid before the Sub-Registrar and 


endorsed by him was paid to the mortgagor and. 


that consideration to that extent did pass. Ali 


Khan Bahadur. v. Indar Prasad (1), relied on. 

3. C. A. against aw order of the Sub- 
Judge, Malihabad at Lucknow, dated 
August 16, 1935. 

Mr. Shiva. Narain Bajpai- for Mr. N. 
Banerji, for the Appellant. l 

Mr. P. D. kastogi, for the Respondent. 


Judgment.—This is a second appeal by 
the plaintiff against an appellate decree of 
the learned Civil Judge of Malihabad at 
Lucknow, reversing the decree of the learned 
Munsif, South, in that District. It arises out 
of a suit based on a deed of morigage dated 
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April 13, 1932, executed by one Patan alias 
Matau Ram in favour of Musammat Mangla 
plaintiff. The defendant Mahadeo Prasad 
who is the respondent in this Court had 
purchased the mortgaged property at an 
auction sale. He resisted the suit on the 
ground that the mcrigage was a fictitious 
document which had been executed with a 
view to defraud the creditors. He Falso 
denied the execution, completion and con- 
sideration of the mortgage-deed. The learn- 
ed Munsif held that the mortgage-deed in 
suit was good and valid to the extent of 
Rs. 100 only and that the rest of the con- 
sideration amounting to Rs. 300 was fictie 
tious. He accordingly decreed the plaintiffs 
claim for Rs. 100 with interest thereon. On 
appeal the learned Oivil Judge disagreeing 
with the learned Munsif held that the pay- 
ment of even Rs. 100 was not proved and 
that the mortgage-deed was altogether fic- 
titious and entirely without consideration. 
In view of this finding he did not decide the 
other questions which were raised by the 
defendant about the mortgage deed in suit 
not being proved according to law and 
about interest, etc. Asa result of his find- 
ing about the mortgage in suit being alto- 
gether without consideration, the learned 
Civil Judge dismissed the suit in toto. 

The learned Counsel for the plaintiff- 
appellant has challenged the correctness of 
the lower Appellate Court’s finding about 
the payment of Rs. 100 not being proved. 
The lower Appellate Court is right in saying 
that the oral evidence of the witnesses exa- 
mined by the plaintiff does not prove the 
payment of this amount, But apart from 
the oral evidence we have the endorsement 
of the Sub-Registrar at the back of the 
instrument about the sum of Rs. 100 having 
been paid to the mortgagor in his presence. 
Referring to this endorsement the learned 
Civil Judge observed that it is not at all; 
difficult to pay the money before the Sub- 
Registrar and take back the money outside 
the Registration Office particularly when 
the parties to the transaction happen to be 
father and daughter. The fact of the mort- 
gagee being the daughter ofthe mortgagor 
does raise some suspicion about the genui- 
neness of the transaction but it is well 
settled that suspicion cannot be substituted 
for evidence. Under s. 58(1) (c) of the 
Indian Registration Act, it is the duty of the 
Sub-Registrar to make an endorsement of 
any payment of money made in his presence 
in reference to the execution of a document. 
Section 60, cl. (2) further provides that the 
endorsement of the Sub-Registrar shall be 
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admissible in evidence for the purpose of 
proving that the facts mentioned in such 
endorsements occurred as therein mentioned. 
In such circumstances the onus lay on the 
defendant to rebut the endorsement. There 
was no evidence given on his behalf to 
prove either that the endorsement was 
incorrect and no payment was actually made 
or to show that the money which was paid 
before the Sub-Reg:strar waa afterwards 
returned. In the.absence of such evidence 
it must be taken that the sum of Rs. 100 
was paid to the mortgagor and that: con- 
sideration to that extent did pass. Jn Ah 
Khan Bahadur v. Indar Prasad, I. L. R. 
93 Cal. 950 (1), referring to a registered deed 
in which a declaration had been made by 
the borrower that he had received the 
amount, their Lordships of the Judicial Com- 


ittee remarked as follows : os 
ar is valueless if it can be gone behind in every 
case by an assertion that that which was stated 
at the time before the Registrar was untrue. The 
onus in thiscase appears clearly to lie on the de- 


fendant." , 
ji oa therefore, unable to accept the View 


of the learned Civil Judge that the payment 
of Rs. 100 was not proved. As the learned 
Civil Judge disposed of the appeal on a 
preliminary ground without going into the 
other questions which were raised in the 
appeal, the case must go back to the lower 
Court for deciding the questions which were 
left undecided. I accordingly allow the 
appeal, set aside the decree of the lower 
Court and send the case back to the Civil 
Judge, Malihabad, for the appeal being re- 
admitted at its original number and dis- 
posed of on all aa pou Costs in the 

ill abide the result. 
nee Appeal allowed. 


(1) 23 © 950. 
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: August 6, pr re 
VARADAGHABIAR AND MOOKETT, Jd. 

Sri Rajah Tyada Pasupathi SI MHADRI- 
RAJU DAKSHINAKAVATA DUGARA- 
JULUM GARU anp ANOTAER— DEFENDANTS 

—— Å PPRLLANTS 
VETEUS 
Tae UNLIMITED ARYAN BANK or 
VIZAGAPATAM REPRESENTED BY THE 
OFFICIAL LIQUIDATOR ou ‘OTHERS 
e AND DEFENDANTS — RESPONDENTS 
pate yer (IX of 1908), s. 14— Principle of 


licability to steps taken after decree—Mort- 


apne. te for sale bona fide taken in wrong 
Court — Effect of — Such steps, if can be deemed 
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steps taken in another civil ‘proceeding’ within 
8.1 


The Legislature has not, for purposes of computa- 
tion drawn any distinction in the first clause of s. 14 
between the suit stage and later stages in execution, 
though for purposes of limitation of proceedings, a 
distinction has been made between a suit dealt with 
by the first clause ofs.14 and an application pro- 
vided for in the second clause, 

The principle of s. 14 of the Limitation Act, is 
that if and so long asa person has been bona fide 
and with due diligence seeking the relief that he 
was entitled to ina Court which be believed tobe 
a Court competent to grant him that relief, he 
ought not tobe penalised for having instituted that 
action inthe wrong Court. The reason ofthe rule 
applies equally to the steps taken by him after the 
decree asto the steps taken by him prior to thé 
decree, The fact that for processual purposes the 
Code makes a distinction between steps prior to 
the decree and steps subsequent tothe decree does 
not affect the underlying principle of s. 14 of the 
Limitation Act. A party is seeking the relief that 
he was entitled to asmuchinthe execution stage 
as during the pre-decree stage; and in a mortgage 
suit, the relief that he is entitled to is thesale of 
the property and till that has been carried out, all 
steps taken by him, provided they weretaken with 
due diligence and in a Court which he bona fide 
believed to be the Court competent to grant him 
that relief, may legitimately be held to be steps 
taken in another civil ‘proceeding’ within the mean- 
ing of s.14. That is the reason why inthe earlier 
part of cl. (I) of s. 14 the Legislature has advised- 
ly used the expression ‘civil proceeding’ and does 
not use the word ‘suit’, The section specifically 
refers to the possibility of proceedings being taken 
in the Court of first instance on the theory that an 
appeal is merely a continution of the proceedings 
in the first Court. No express referenca has been 
made to proceedings in execution, apparently be- 
cause under the law proceedings in execution have 
a ei in the Court of first instance. |p. 526, 
col. 2, 

[Case-law discussed. | 

O. A. against the decree of the Court of the 
Agency Additional District Judge of Wal- 
tair, in O. 8. No. 95 of 1923. 

Mr. D. Ramasamy Ayyangar, for Mr. C. S. 
Venkatachariar, for the Appellants. 

Mr. Y. Suryanarayana, for the Respond- 


ents. 


Varadachariar, J.—This is an appeal 
against the decree in a mortgage suit filed 
in the Court of the Agency District Judge of 
Vizagapatam and the only point pressed 
before us is one of limitation. 


This suit became necessary by reason of 
the rule laid down by the Privy Council 
in Ramachandra Raju Bahadur v. Makaraja 
of Jaipore (1) that where a mortgage 
comprises property situate within the juris- 
diction of the Ordinary Civil Courts in 
British India and also property situate 


(1) 42 M 813; 51 Ind. Cas. 185; 17 A LJ 694; 37 
M L J11;(1919) M W N 502; 26 M L T 127; 21 
Bom. LR 914; 30 O L J 209; 280 W N 1033; 10 L 
W 362; 467 A 151 (P O). 
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in the Agency Tracts which are subject 
to the special jurisdiction of the Agent 
under Madras Act XXIV of 1839, the 
Ordinary Civil Courts have no jurisdiction 
to take cognisance of the suit so far as 1h 
relates to the property situate within the 
Ageucy Tracts. In the present case the two 
mortgages executed in November 1895 and 
May 1897, respectively, comprised properties 
partly situate in the Vizagapatam District 
proper and partly in the Vizagapatam 
Agency. The date fixed for payment was 
November 29, 1901; and within six years 
òf that date, an action was commenced in 
the Subordinate Judge’s Court of Vizaga- 
patam for relief in respect of both sets of 
properties. A decree nist followed in due 
course and also a final decree. Between 
February 1311 and July 1918, several ap- 
plications for the execution of the decree 
were presented to and.entertained by the 
Subordinate Judge of Vizagapatam but these 
attempts at realisation of the decree proved 
infructuous either for want of bidders or for 
other reasons not attributable to the de- 
fault of the decree-holder. In July 1918 
the Subordinate Judge of Vizagampatam 
passed an order proclaiming for sale the 
properties situate within his jurisdiction 
and proposing to transfer the matter to the 
Agent so far as the properties within the 
jurisdiction of the Agent had to be sold, 
On the next application, however, which 
was made after the judgment of the Privy 
Council in Ramachandra Raju Bahadur 
v. Maharajah of Jaipur (1) had been 
reported, he held that this part of the 
decree was futile and there was according- 
ly nothing to transfer to the Agent. It ap- 
pears from the record that the properties 
situate in the regular jurisdiction were 
actually sold only sometime in January 
1923; and as the amount then realised fell 
far short of the amount due on foot of the 
mortgage decrees, this suit was instituted 
in the Agency Court in October 1923. _ 
On the facts above stated, the question 
arises whether the plaintifis are by reason 
of s. 14 of the Limitation Act entitled to 
deduct the period during which ihe decree 
obtained by them in the Subordinate 
Judge's Court of Vizagapatam was sought 
to be executed, and if so, on what basis the 
period of such deduction is to be calculated. 
No question has been raised as to theirright 
to deduct the period between the institu- 
tion of the suit and the date of the decree. 
The learned Agency District’ Judge has 
held that the plaintiffs are entitled to 
deduction of the whole period irom 
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August 17, 1907 (the date when the first 
suit was instituted) to January 1920 when 
he thought the plaintiff must be deemed 
to have ‘become aware of the pronounce- 
ment of their Lordships of the Judicial 
Committee. It has not been contended be- 
fore us that if during this period the plaint- 
iffs conld be held tohave been prosecut- 
ing another civil proceeding within 
the meaning of s. 14 of the Limitation 
Act they are nevertheless disentitled 
to the benefit of that section by reason 
of any lack of bona fidesor due diligence 
on their part. It has been argued only as 
a point of law, first, that proceedings in 
execution of the decreein one suit are not 
within the contemplation of s. 14 when cal- 
culating the period of limitation for the 
institution of another suit and, secondly, 
that ifthe period occupied by the proceed- 
ings in execution could be deducted at all, 
it must be calenlated only with reference 
to the time during which each execution 
application presented by the plaintiffs was 
pending and not by taking into account 
the interval between the dismissal of one 
execution application and the presentation 
of another. The answer to both these argu- 
menis seems to us to depend upon the true 
interpretation of the ‘‘expression prosecut- 
ing an other civil proceeding”. 

The legislature has not, for purposes of 
computation drawn any distinction in the 
first clause of s. 14 between the suit stage 
and later stages in execution, though for 
purposes of limitation of proceedings, a 
distinction has been made between a suit 
dealt with by the first clause of s. 14 and 
an’ application provided forin the second 
clause. This latter distinction relates to 
the suit-or application in respect of which 
the question of limitation arises and not to 
the prior proceeding in respect of which 
deduction isclaimed. The concluding words 
of the first clause of s. 14 no doubt pro- 
vide that the previous proceeding should 
be founded upon the same cause of action 
as the later. And it is also true that so 
far as proceedings in execution following 
upon a decree are concerned, there is no 
question of their being founded upon a 
particular ‘cause of acticn’; it is the suit in 
which the decree was passed that must be 
looked to, for determining the identity of 
the causes of action between the two suits. 
It seems to us that if the two suits are 
founded on the same cause of action, the 
fact that “no cause of action” can be 
predicated in respect of proceedings in 
execution is no reason for holding that 
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the time bona fide but infructuously 
taken in executing the prior decree 
should not be deducted under s. 14. 

In determining the true scope of the 
indulgence allowed by s. 14 (1) of. the 
Limitation Act, we think the Court may 
well bear in mind the principle applied in 
cases arising under s.52 of the Transfer 
of Property Act, especially as the wording 
of that section (prior to its recent amend- 
ment) was practically identical with the 
janguage employed ins. 14 of the Limita- 
tion Act. Till 1929, its language was 

“hat during the active prosecution of a con- 
tentious suit or proceeding in which any right 
to immovable property is in question, the property 
cannot be transferred by any party to the suit so 


as to affect the rights of any other party to 
the suit under the decree made in the suit”, 


The question was frequently raised whe- 
ther, for the purpose of s. 52, the lis con- 
tinued only up to the date of the decree in 
a mortgage suit or up to the realisation of 
the mortgage decree by proceedings in exe- 
cution: and the preponderance of authority 
was certainly in favour of the view that 
the lis continued up to the realisation of 
the mortgage decree by proceedings in 
execution (cf. Sujiram Marwari v. Barham- 
deo Prasad (2), Ghanshyam Das v. Ragho 
Singh (3), Ramaswamy Ayyangar Y. Gavind 
Aiyar (4) and Abdul Muhammad Rowther 
v. Seethalakshint Ammal, 130 Ind. Cas. 666 
(5). This principle has now received legis- 
lative recognition in the explanation added 
tos.52 by the Amending Act of 1929. It 
has been suggested that s. 52 of the Trans- 
fer of Property Act is not a provision in 
pari materia with s. l4 of the Limitation 
Act and the analogy, therefore, is not true. 
The purport of the two provisions is no 
doubt different but the underlying policy 
seems to us to be the samein both cases. 
The principle of s. 14 of the Limitation 
Act is that if and so long as a person has 
been bona fide and with due diligence seek- 
ing the relief that he was entitled to in 
a Court which he believed to be a Court 
competent to grant him that relief, he ought 
not to be penalised for having instituted 
that action in the wrong Court. The reason 
of the rule seems to us equally to apply 
to the steps taken by him after the decree 
ag to the steps taken by him prior to the 


(2)20 LJ 288 at p. 300. 

(3) 10 Pat, 234; 130 Ind. Cas, 257; AIR 1931 
Pat. 64; 11 P L T 898; Ind. Rul. (1931) Pat. 161. 

(4) 31 M LJ 839; 68 Ind. Cas. 1; 20 ML T 512; 5 


13, 
E (3) 130 Ind. Cas. 666; (1930) M W N 1059; 33 L W 
109; AIR 1931 Mad. 120; Ind. Rul. (1931) Mad. 


440, 
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decree. The fact that for processual pur- 
poses the Code makes a distinction between 
steps prior to the decree and steps sub- 
sequent to the decree, does not affect the 
underlying principle of s. 14 of the Limita- 
tion Act. A party is seeking the relief 
that he was entitled to as much in the 
execution stage as during the pre-decree 
Stage; and in a mortgage suit, the relief 
that he is entitled to is the sale of the 
property and till that has been carried out, 
all steps taken by him, provided they were 
taken with due diligence and in a Court 
which he bona fide believed to be the 
Court competent 10 grant him that relief, 
may legitimately be held to be steps taken 
in another civil ‘proceeding’ within the 
meaning ofs. 14. That is the reason why 
in the earlier part of cl. 1 of s. 14 the 
legislature has advisedly used the expres- 
sion ‘civil proceeding’ and does not use 
the word ‘suit’. The section specitically 
refers to the possibility of proceedings 
being taken in the Court of first instance 
on the theory that an appeal is merely a 
continuation of the proceedings in the first 
Court. No express reference has been made 
to proceedings in execution, apparently 
because under the law proceedings in exe- 
cution have to be taken in the Court of 
first instance. We are accordingly of opin- 
ion that both the points urged on behalf 
of the appellant must be held to be unten- 
able. In this view, it is unnecessary to 
examine another possible line of argument 
that notwithstanding the formal existence 
of several execution petitions in this case, 
they must all be regarded as a single pro- 
ceeding in execution and the so-called 
‘dismissal’ must only be regarded as dis- 
posals for statistical purposes because the 
earlier petitions did not prove effective and 
tneir dismissal was not attributable to any 
default on the plaintiff's part. It is suff- 
cient tosay that on this line of reasoning, 
the question of intervals between the dis- 
missal of one petition and the presentation 
of another will not arise. 

Reliance was placed by Mr. Ramasawmi 
Ayyangar (on behalf of the appellants) on 
the unreported judgment of Jackson, J., in 
©. M. S. A. No. 76 of 1923 and anotter 
judgment of the same learned Judges in 
Koganti Veerayya v. Narra Sreesilam, 110 

The judgment in the 
. former case was reversed in L. P. A. cn 
ancther point. We do not, therefore, have 
the opinion of the Appellate Court on tle 


(6) 110 Ind, Cas, 47; (1928) M W N 239; A IR 1928 
Mad. 556, 
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point under s. 14 of the Limitation Act. 
The question arose before Jackson, J., with 
reference tothe successive stages in exe- 
cution or of the same decree some interven- 
ing execution applications had according 
to the opinion of the learned Judge been 
presented to the wrong Court and the 
question he had to consider was on what 
basis the period of exclusion under s. 14 


- should be calculated in respect of a later 


application filed in the proper Court. That 
question had to be decided with reference 
to the language of cl. 2 of s. 14. Obviously 
on the facts of that c.se, the theory that 
a suit and proceedings in execution of the 
decree cbiained therein altogether constitute 
a single proceeding when considered in 
relation to a'later suit founded on the same 
cause of action as the prior suit, cannot 
apply. The learned Judge had to decide 
a point of limitation with reference to differ- 
ent applications for execution presented in 
respect of the same decree. In such a case 
he was of opinion that each execution 


application should be treated as a proceed- 


ing by itself and it was only the period of 
actual pendency of each of such applications 
that could be taken into account ‘under 
s. 14 in determining whether a later appli- 
cation for execution was in time or not. 
We donot think it necessary for the pur- 
pose of this case to differ from the view: 
lef. Maybul Ahmad v. Onkar Pratap Narain 
Singh (7)]| because, in a case of that kind 
the principle on which we have rested our 
present decision is obviously unavailable.. 


. The decision in Koganti Veerayya v. Narra 


"232 (PQ). - i 


Sreesilam, 110 Ind. Cas. 47 (6) throws very 
little light on the question now under con- 
sideration; if anything, it is at variance 


‘with the appellants’ contention in so far 


agit recognises that even the period bet- 
ween the passing of the decree in a suit 
and the filing of an appeal therefrom may 
in certain circumstances be deducted under 
s. 14 of the Limitation Act. Such a deduc- 
tion is inconsistent with the appellants’ 
contention that it is only the actual period 
between the presentation of a proceeding 
and the disposal of that particular pro- 
ceeding that can be allowed under s. 14. 
Jackson, J., recognised the theory that 
provided the suit had been rightly initiated, 
the appeal is really a continuation thereof 
and for reasons we have already given, we 


think the same principle ought to be appli- 


(7; 68 M LJ 665; 155 Ind. Cas. 205; (1935) O W N 
627; (1935) M W N 438;7 RP O191; 41 LW 629; 
(1935) A LJ 578A IR 1935 P © 85; 39 C WN 640; 
61 CL J 267; 37 F LR 395; 37 Bom. LR 533;57 A 
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ed to proceedings taken in the execution 
department for realisation of the decree. 
_Apoint was suggested by Mr. Rama- 
sawmi Ayyangar thatthe Judge should not 
have taken January 1920 as the date up 
to which the plaintiffs were entitled to de- 
duction, because the Subordinate Judge's 
order dated July 5, 1918, differentiated the 
properties within his jurisdiction from the 
properties in the Agency jurisdiction and 
no further proceedings were taken by the 
plaintiffs after that date for ihe sale of the 
properties in the Agency jurisdiction. We 
do not pause to examine the correctness of 
this argument, because even if it should be 
held that the plaintifis were entitled to 
deduction of the time only up to July 
5, 1918, the present suit would neverthe- 
less be in time if they are entitled to exclude 
aha from August 17, 1907, to July 5, 
It was brought to our notice that the lower 
Court has declared that the plaintiffs are 
entitled to proceed against the other family 
properties of the defendant not comprised 
in the mortgages. The plaintiffs will be 
entitled to sucha cecree only if the suit 
has been instituted wi'hin the time allowed 
by law for a persunal decree. But it ig 
clear from the dates—and it is not disputed 
on the other side —that the personal remedy 
on the borid had become barred before the 
institution of this suit. That portion of the 
decree which relates tothe liability of the 
other family properties of the defendants 
must accordingly be omitted. Subject to 
this variaticn, the decree of the lower Court 
is confirmed and the appeal is dismissed 
with costs. The appellants will pay the 
court-fee payable on the memorandum of 
appeal. 
AN, Decree varied, 
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Civil Procedure Code (Act V of 1908), ss. 115.151 
O. XLI, r. 25—Remand under O. XLI, r. 25 or 2.151 
—High Court in revision, if can examine evidence=- 
Powers of High Court, extent of. 

When acase ia remanded either under O. XLI 
r, 25, Oivil Procedure Code, or under s, 151, the High 
Court in revision cannot examine the evidence on 
which the finding is based. The question whether 
the Courtof first instance or the lower Appellate 
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Courtjtakes the evidence, is immaterial, The powers 
of the High Court are limited by s. 115 and all that 
can be done is to determine whether the lower Court 
exercised its jurisdiction with material irregularity 
in arriving at the finding it did on the issue remanded 
to it for trial. The objections to the findings cannot 
travel beyond that. Bal Kishen v. Jasoda Kuar (2), 
Ram Mehr v. Pali Ram @) Hinde v. Brayan (4) and 
en Pershad Kuari v. Nand Lal Sahu (6), referred 


0. ` 
Mr. A. V. Wazalwar, for the Applicant. 
Mr. D. T. Mangulmurti, for the Non- 
Applicants. 


_Order.—This application raisesa ques- 
tion about the power of this Court to 
6xamine the facts cn an issue which was 
remanded for further evidence and tnd- 
ings. It arises out of an order of the 
lower Court making a preliminary decree, 
which was passed as far back as Novem- 
ber 20, 1930, final. The judgment-debtor 
was allowed a good deal of latitude and 
given extension after extension. The last 
of these orders was passed on April 24, 
1933, and the time for payment was extend- 
ed till November 1, 1933. But before this 
time had expired, namely on August 15, 
1933, the lower Court passed a final de- 
cree, apparently by oversight, and placed 
the decree-holder in possession of the 
property. Counsel were not able to furnish 
me with the exact date on which the 
possession was delivered, but agreed to 
take it on August 15, 1933, for the purposes 
of the present argument. 

After an appeal, tthe matler went up 
in revision to the Court of the Judicial 
Commissioner, and Staples, A J. ©., had no 
difficulty in holding that the decree ought 
not to have been made final, but then 
the question arose whether he ought to 
interfere in revision notwithstanding this 
because the money had neither been paid 
mor tendered upto November 1, 1933, or 
in fact after that date either. The judg- 
ment-debtor contended that he had been 
prevented from raising money on his 
property because he had been wrougfully 
deprived of it, and that if this had not 
been done, he would have been able to 
Yaise the requisite. amount on or before 
November 1, 1933, the date fixed for 
payment. Staples, A. J. O., saw the force of 
this and so remanded the case for enquiry 


on the following issue :— : 
“How far did the passing of the final decree on 
August 12, 1933, and the putting of the deeree- 
holuer in possession of the property, prevent the 
judgment-debtor from taking a payment on 
November 1, 1933 ?". 
In doing so he set aside the final decree, 


and his order concluded with the following 


ed 
` 
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words ; — 
“The parties may make statemerts and call 
evidence on this issue, and th: findings should 
be submitted by September 3, 1935. After find- 
ings are submitted the application will be 
heard again.” 


‘he evidence was taken by the Appellate 


Court, not the original Court which 
passed the decree, and the finding is as - 
follows :— j 


“I find that the defendant was prejudiced and 
was prevented from making the payment on 
November 1, 1933, on account of the plaintiff's 
taking possession of the field prior to Novem- 
ber 1, 1933.” 

There is evidence on which this finding. 
can be based, and „so the question arises 
whether I can re-weigh it in view of the 
fact that I am seized of the case as''a 
Court of revision. I do nob think ` 
I can. 

The remand was made unders. lol of 
It is obvious 
s. 107 does not apply as that is restricted 
to appeal, and there ia no other provision. 
It is well settled that the High Court 
has inherent power to remand when 
the provisions of æ. 107 do not 
apply. That is not denied, and I donot 
propose to enter into it here beyond 
referring to Ghuanavi v. The Allahabad 
Bank, Ltd. (1). But whatis not settled 
is its powers to, deal with the evidence 
and findings efter their return. [ have 
not been able to find any case exactly 
in point, and as,it is clear 1 -must pro- 
ceed on some recognised judicial princi- 
ple, it is necessary to examine such pro- 
visions as there are, and to apply their 
te ae principles, as near as may 

Ə. 

Section 107 confers certain powers of 
remand on an Appellate Court, and rr. 23 
to 26 of O. XLI deal with the mode of 
their application. The first of these rules 
is not in point asit coutemplates a posi- 
tion in which the Appellate Gourt does 
not retain seizin of the case. Tne remand 
under it is for a “determination of the 
suit, and after remand the Appellate 
Court has’ nothing more to do with the 
matter unless it gives back to it by way 
of a fresh appeal. Inu the present case 
Staples, A. J. O., retained seizin of the 
case. He set aside the order of the 
Appellate Court and did not direct it to 
pass a fresh order. He stated on the 
contrary that he would hear the applica- 
tion again after the findings have been 
returned. Bo the principle underlying 


(1) 44 O 929; 41 Ind, Cas, 598; 210 W N 877; 26 0 L 
J 49 ¥ B. 
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rr. 25 and 26 is more nearly applicable 
to this case than the other. 

First appeals present no difficulty under 
those rules, for the powers of the first 
Appellate Court to deal with the evidence 
are undoubted, but when the remand is 
made by a-Court of second appeal, the 
question naturally arises’ whether it can 
re-open finding of fact given sfter the 
remand. There is not much case-law on 
the point. An Allahabad Full Bench was 
divided in opinion: Bal Kishen v.-Jas da 
Kuar (2). Three Judges considered that 
such findings should be treated as if they 
had been properly given in the frst 
instance, and had come up to the High 
Court in the ordinary way along with 
the restof the appeal. Tyrrel, J., dissented 
and thought the High Court should deal 
with the matter in much the same way 
ag if it had taken the evidence itself. 
The majority view was followed in Ram 
Mehrv. Pali Ram (3), but in Hinde v. 
Brayan (4), the learned Judges took an 
< intermediate view. They said when the 
evidence is taken by the lower Appellate 
Court, the High Court can consider it, 
because a suitor is entitled to the opinion 
of a second Court onthe facts. But in 
the case before them two Courts had al- 
ready considered the matter, so they held 
they were bound by the ordinary rule 
which excludes questions of fact from a 
second appeal. I have not been able 
to find any other .case directly in 
peint. l 

As ‘regards the Madras view, with the 
utmost respect I am unable to agree with 
the ratio decidendi, although I would not 
dissent from the decision itself, especially 
after the introduction of s. 103 into the 
present Code of Oivil trocedure. Under it 
the High Oourt is empowered to determine 
questions of fact which have not been 
determined ,by the lower Appellate Court. 
So the principle ‘that a suitor is always 
entitled tothe opinion of two Courts on 
questions of fact, is distinctly abrogated. 
Then again, the Appellate Court is entitl- 
ed to resettle the issues and determine a 
suit on grounds not touched by the lower 
Court, if the evidence on the record is 
sufficient toenable it to do so. Ina first 
appeal this would sgain result in bui 
one judgment on the facts. So if I may 
say so With'respect, the grotind on which 

(2) 7 A 765; A W N 1885, 295. 

3).5 Lah. 268; 78 Ind. Cas. 404; 6 Lah. L J 145; A I 
R 1924 Lah. 455; 1 L O 142. y 

(4) 7 M52, l 
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the Madras view is based appears to be 
unsound ` although, as have said, 
I would be prepared to accept their 
ultimate conclusion, 

In the Lahore case the learned Judges 
did- not discuss the question at all. Tney 
merely referred to the Allahabad Full 
Bench and stated that the ratio decidendi 
in it was that a second appeal is not 
allowed on question of fact, and that that has 
been followed in Nehal Singh v. Sewa Ram, 
40 Ind Oas. 128 (5) and Bent Pershad Kuari 
v.Nand Lal Sahu (6). Ihave not seen the for- 
mer of these two cases, but the latter does not 
seem to bein point. There the High Court 
did not retain seizin of the appeal, bat 
set aside the decrees of both the lower 
Courts and remanded the case to the 
lower Appellate Court‘ for the determination 
of the case”, after directing it to take 
additional evidence. It was held when the 
matter came back on the presentation 
of a fresh appeal, that the High Court was 
then seized of the appeal as a second 
Appellate Court, notwithstanding the fact 
that certain issues . in the case had been 
decided by the-lower Appellate Court -upon 
evidence taken by it instead of bg the 
first Court. If it were relevant for me to 
do so I would respectfully agree with such 
As I have pointed out, 
O. XLI r. 24, empowers an Appellate Court 
to decide questions of fact not decided 
by the first Court in certain cases. But 
the decision remains the decision cf the 
Appellate Court, and does not become one 
-of original Court because of that. The 
position is the same when the Jower Appel- 
late Court itself takes additional evidence 
under O. XLI, r. 27, Gopal. Singh V. Jhakri 
Rai (7) But neither of these cases has any 
direct bearing on the other question. 

In my opinion the :determining factor is 
the difference betweenrr.25 and 26 of 
O. XLI, and rr.:27 and 28, Onder the 
last two rules an Appellate Court is 
entitled to take additional evidence in 
certain cases. Rule 28 empowers the 
Appellate Court either to do this itself 
or to direct one of the lower Courts to do 


‘so instead. Upto this point there is a 


Similarity between the two sets of rules, 
but after that they differ widely. In the 
former case the lower Court is directed 
totry the issues, and to give its “findings 
thereon and the reasons therefor”. In tne 
latter, the lower Court merely records the 


(5) 40 Ind, Oas. 128; AI R 1917 All. 112, 


(6) 24 O 98. 
(7) 12 0 37. 
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evidence and sends it on tothe Appellate 
Court. 

There is another marked difference. 
In the case of a remand, the additional 
evidence taken and the finding of the 
lower Court “form a part of the record 
inthe suit”, but not so the additional 
evidence recorded under mn 28. What is 
the meaning of differentiation? Surely 
this. Inthe latter case the lower Court 
‘acts only in a ministerial capacity. It 
decides nothing, and discharges no 
judicial function. The evidence does not 
form part ofthe record till the Appellate 
Court scrutinises it and either admits it 
to the record or rejects it. This is also 
clear from the fact that the parties are 
required to present a memorandum of 
objections from any findings they want to 
challenge inthe former case, and that there 
18 no Similar provision in the latter. Of 
course there are no findings to challenge 
in the latter case, but that merely indicates 
that uhe lower Court is not expected to 
discharge any judicial function and to 
make adecision, not even as to what is 
to form evidence in the case, and what is 
not. That being so, I can only conclude 
that the decision of an issue under 


rr. 25 and 26 is meant to be incorporated . 


into the record just as if it had been given 
before the appeal was filed, and the me- 
morandum of objections added to the 
grounds of appeal or cross-objection, as the 
case may be. 

Itis to be observed that r. 26 (2) states 
that “after the expiration of the period so 
fixed for presenting such memorandum 
the Appellate Court shall proceed to 
determine the appeal.” I cannot see how a 
Court can be a Court of appeal and an 
Original Court at one andthe same time, 
nor yet a Court of second or first appeal. 
Therefore, I am of opinion that when a case 
is remanded under O. XLI, r. 25, itis not 
open to a Court of second appeal to 
examine the facts, except in so far as it is 
empowered jo doso under s. 103, and it is 
immaterial whether the first Court takes 
the evidence or the lower Appellate 
Court. 
- The underlying principle seems to be 
that the matter must be treated, as far as 
it can be, in exactly the same way as if 
the lower Court had discharged its func- 
tion properly in the first instance. If that 


is 80, then I am bound to apply the same © 


principles when a remand is made in 
similar’ circumstances under the inherent 
powers of the Court. Consequently,I am 
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not entitled to scrutinise the evidence 
afresh in this case. My powers are limited 
by s. 115, and all I can dois to determine 
whether the lower Court exercised its 
jurisdiction with material irregularity in 
arriving at the finding it did on the issue 
remanded toit for trial. The objections 
to the findings cannot travel beyond 
that. ) : 
- The judgment-debtor as D. W. No. 1l, 
states that he was trying to raise money 
for the ‘satisfaction of the decree, and 
names several persons whom he had 
approached. According to him they were 
prepared to advance the money but all 
wanted amortgage of the land. Balaji 
D. W. No. 2 is one of these persons. He 
states he twice lent the judgment-debtor 
Rs. 125 without any security and that 
he would be prepared to advance money 


again onthe security ofa mortgage. He 
also says the field is worth Rs. 700 or 


Rs. 800 and that heis prepared to buy it 
for the sum. Asa Court of revision I am 
precluded from examining the worth of 
this evidence. Itis enough that the lower 
Court has accepted it, and it certainly 
supports the finding that the judgment- 
debtor could have raised the money 
required by selling his field for the 
balance then due on the decree was not 
much more that Rs. 250; at least that was 
the sum placed before me by the judgment- 
debtor's learned Advocate and not challeng- 
ed by the decree-holder’s Counsel. 

The application succeeds.’ I confirm the 
order of Staples, A. J. O. setting aside the 
final decree. The lower Oourt will now 
restore the judgment-debtor to possession 
and after determining, and setting off 
the amount of profits received by the 
decree-holders during their period of pcs- 
session, will fix a fresh date for pay- 
ment. I trust it will be the final one this 
time. Costs will be paid by the non- 
applicants. Pleader’s fee Rs .15. 

N. Revision succeeds. 
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OUDH CHIEF COURT 
Civil Revision Application No: 167 of 1936 
July 16, 1937 
.Zya: UL Hasan AND MADELEY, JJ. 
Tan. MAHBOOB BANDI 
—OpsysECTOR—~APPLICANT 
VETSUS 
K. B. MAHBOOB HUSSAIN KHAN 
——OPpPposiTs PARTY 
Mussalman Waqf Act (XLII of 1923)—~Mussalman 


- 
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Wagf.V alidating Act (V of 1913), ss 3, 2—W aqf ereat- 
ed among other purposes for support of waqit's wife 
and descendants— Whether excluded from operation of 
Act XLV of 1923—Waaqf partly for support of family 
and partly for religious purposes, whether excluded 
from s.3 of Act V of 1913, 

Where a wagf is one for purposes of mainten- 
ance and support of the waqtf's wife, children and 
descendants it is clearly one such as is mentioned in 
s. 3 of the Mussalman Waqf Validating Act of 1913, 
under which a benefit is for the time being claimable 
by the wagif’s wife and descendants. It is thus ex- 
cluded from the operation of Act XLII of 1923 by s. 2 
(e) of the Act. 

There is nothing in s. 3of Act VI of 1918 to Justify 
the view that wagf which are partly for the mainten- 
ance end support of the waqif's family and partly 
fof religious and charitable purposes are excluded 
from the provisions of the section. Shabir Husatn 
v. Ashig Hussain (1), explained and distinguish- 
ed. 


O.R. App. of the order of the District 
Judge of Fyzabad, dated August 24, 1936. 


Mr. M. Wasim, for the Appellant. 
Mr. Ali Zaheer, for the Respondent. 


Judgment.—The question involved in 
this application for revision of an order of 
the learned District Judge of Fyzabad 
dated August 24, 1936, is whether or not 
awaqf made on October 30, 1913, by 
Babu Abdul Qasim, deceased husband of 
the applicant, ıs or is not subject to the 
provisions of the Mussalman Wagqf Act 
(No. XLII of 1923.) 

The property, tne subject of the wagf 
consisted of certain villages, houses and a 
grove. ‘The object of the waqf was to make 
provision for taziadari, support of indigent 
Shia Mussalmans, other objects considered 
religious or charitable by the Shias and 
for the support of the wagif’s wife, the 
present applicant. A sum of ks. 100 a 
month was allowed tO the applicant and 
she was to remain in possession of about 
thirty-three bighas of sir land, the grove 
and the houses for her life. it was also 
provided that if the wayif should have any 
issue subsequently, the sir land, the houses 
and the grove would remain in the posses- 
sion of the issue and of tne issue of that 
issue and that the profits of these properties 
would be appliedto the other purpuses of 
the wagf only when tae family should 
become extinct. A committee of four 
trustees, including the Deputy Commission- 
er of Fyzabad, was appointed of whom 
one was to be the managing trustee on a 
salary of Rs. 50 per month. 

It appears that the managing trustee 
filed accounts of the wagf in the District 
Court from 1926 upto 1938. In 1933 tue 
present applicant put in an application 
before the learned District Judge making 
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certain allegations against the managing 
trustee, Khan Bahadur Mahboob Hussain 
Khan, opposite party and praying that he 
be ordered to deposit the cash balance of 
the income of the trust in his hands in 
Court. The managing trustee replied that 
he had purchased some property for the 
trust with the money of the trust that he 
had inhis hands. On this another ap- 
plication was submitted by the applicant 
on January 29, 1936, praying that the 
managing trustee be ordered to appear 
in Court in person l 

“to explain a number of material ifacts which 
still remain unexplained and to satisfy this Honour- 
able Court with regard tothe objections raised by 
your humble petitioner,” 


and that he may be ordered to produce 
the mortgage deed of 1916, the rights under 
which were said to have been purchased 
by the trustee, and some other documents. 
In August 1956, the opposite party objected 
to the applicant's application on the ground 
that the wagf in question was exempted 
from the operation of Act XLII of 1923, 
and saying that it was on account of mis- 
understanding and wrong legal advice 
that he filed accounts in Court, though as 
a matter of fact he was not bound to fur- 
nish any accounts. It was on this appli- 
cation thatthe learned Judge considered 
the matter and coming to the conclusion 
that the wagf in question was not govern- 
ed by Act XLIL of 1923, held that no 
accounts ought to have been filed in his 
Court and set aside all the proceedings 
taken in his Court relating to the accounts 
filed and ordered the case to be consigned 
to the records. It is against this order that 
the present application has been brought. 

We have heard the learned Counsel for 
parties at length and are of opinion tnat 
the order of the learned District Judge 
was perfectly correct, The provisions of 
Act XLII of 1923 apply to wagfs other 


than such waqfs as are 

“described in s.3 of the Mussalman Waqf Vali- 
dating Act of 1913, under which any henelit is for 
the time being claimable for himself by the person 
by whom the wagf was created or by any of his 
family or descendants”, 

(Vide section 2 (e). Now s. 3 of the 
Mussaiman Waqf Validating Act of 1913, 
runs as follows:— 

“It shall be lawful for any person professing 
the Mussalman faith to create a wagf which in 
all other respects is in accordance with the pro- 
visions of Mussalman Law, for the following among 
other purposes:— 

(a) for the maintenance and support wholly or 
partially of his family, children or descend- 
ADS cairar 

(0) sad.cw cede kad 
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The wagf now in question being one 
created among other purposes for the 
maintenance and support of wayif’s wife, 
children and descendants is clearly one 
such as is mentioned in g. 30f the Mus- 
salman Waqf Validating Act of 1913, under 
which a “benefit is for the time being 
claimable by” the wagif's wife and des- 
cendants. It is thus excluded from the 
operation of Act XLII of 1923, by s. 2 (e) of 
the Act. 

It was argued by the learned Counsel 
for the applicant that only those waqfs 
could come under Act VI of 1913, which 
were made wholly or mainly for the main- 
tenance and support of the waqif's family, 
children or descendants but that the pre- 
sent wagf being mainly for religious and 
charitable purposes and. not for the sup- 
port of the waqif's family could not come 
under that Act and was not consequently 
exempt fiom the operation of Act XLII of 
1923. We are unable to accept this argu- 
ment as we find nothing ins. 3 of Act 
VI of 1913 to justify the view that waqfs 
which are partly forthe maintenance and 
support of the wagif’s family and partly 
for religious and charitable purposes are 
excluded from the provisions of that sec- 
tion. 

The learned QOounsel places great re- 
liance onthe Full Bench case of Shabir 
Husain v. Ashiq Hussain, 6 O. W. N. 316 
(1) but the question for decision in that 
case was whether the Charitable and Reli- 
gious Trusts Act (XIV of 1920) applies to 
the cases of mixed waqfs or tiusts where 
a portion of the benefit is allotted for pri- 
vate purposes and a portion for public pur- 
poses, or whether it applies only to those 
Gases where the entire benefit is allotted 
for public purposes. No doubt the learned 
Judges remarked in passing that a wagqf 
which is partly private and partly public 
is governed by Act XLII of 1923, but in 
view of the questicns for decision before 
the learned Judges, this remark can only 
be regarded as an obiter dictum. 

The view we have taken is_ supported by 
s. 3 (3) (b) of Act XLII of 1923-which lays 
down that 

“Where in the case ofa wagf such as is describ- 
ed in s 3 ofthe Waqf Validating Act VI of 1913, 
the person creating the wagf cor any member of 
his family or any of his descendants is at the 
commencement of this Act alive and entitled to 
claim any benefit thereunder, the statement refer- 
red to in sub-s. (1) shall be ‘furnished 


within six months of the date of the death of the 
person entitled’ to such benefit, as aforesaid or of the 


(1) 6 O W N 316; 117 Ind, Cas, 739; A-I R1929 Oudh 
925; 4 Luck. 429 (F B). 
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ee survivor of any such persons as the case may 
e 


This clearly shows that if part of the 
purpose of a wagf is to provide for the 
wayif himself or for any member of his 
family or his descendants, the provisions 
of the Act will not come into force till 
after the death of such persons. We are, 
therefore, of opinion that the order of 
the learned District Judge was correct 
and dismiss this application with costs. 

D. Application dismissed. 


i—i 


RANGOON HIGH COURT 
Second Civil Appeal No. 241 of 1936 
January 18, 1937 
MOSELY, J. 

MA THEIN—APPELLANT 

versus l 
MAUNG PA CHAW— RESPONDENT 

Minor—Decree for restitution of conjugal ‘rights 
against minor—Whether a nullity. 

A decree passed against a minor girl for restitu- 
tion of conjugal rights isa nullity and must be set 
aside asa nullity. Rashid-un-nisa v. Mohammad 
Ismail Khan (1), relied on. 

S. O. A. from the decree of the District 
Cauti; Upper Chindwin, dated April 20, 
1936. : 


Mr. Khin Marng Gyi, for the Appellant. 

Mr. Ba Thaung, for the Respondent. 

Judgment.—This appeal must clearly 
succeed on what probably amounts to more 
than a technicality. In the trial Court, the 
plaintifi-respondent, Maung Pa Chaw, sued 
the defendant-appellant, Ma Thein, for 
restitution of conjugal rights. The girl was 
admittedly only 17 and the decree passed 
was anullity: vide Rashid-un-nisa v. 
Muhammad Ismail Khan (1) and many 
other cases cited in O. XXXII, r. 3. The 
plaintiff-respondent obtained a decree’ for 
restitution, which was upheld in the lower 
Appellate Court, where this plea of minority 
was still not raised by the appellant there, 
the present appellant Ma Thein. The decree 
admittedly must be set aside as a nullity. 
Both parties were equally to blame for the 
omission in the trial Court and must pay 
their own costs there. Ma Thein’s appeal 
to the District Court was dismissed with 
costs, and as she failed to plead minority 
there, I see no reason to interfere with the 
order directing her to pay the respondent's 
costa there. She will, however, obtain her 
costs in this Court. The plaintiff, of course, 


-3 Ind, Cas. t64; 361 A168; 130 W 
"LJ 318; 6A L43 822; 11 Bom. LR 
279; 9M LJ 631 Œ 0). 
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is al liberty to bring a fresh suit, if he so 


desires. 
N. : Appeal allowed. 


i 


OUDH CHIEF COURT 
Execution of Decree Appeal No. 12-.of 1937 
July 27, 1937 
ZIA-UL Hasan, J. 

SANKTHA PRASAD—J vpament-Dzstor — 
_APPELLANT 
versus 
> KASHI NATH—Dereorgn-HoLDER— 

RESPONDENT 

Execution—Objection to—Mortgage suit compromised 
—-Glaim decreed but six months’ time allowed for pay- 
ment~ Preliminary decree under O. XXXIV, r. 4, 
Civil Procedure: Code (Act V' of 1908),) drawn up— 
After expiry of six months, decree-holder applying 
for final decree — Judgment-debtor not appearing— 
Final decree under r.5 passed—Hzxecution—Judg- 
ment-debtor, whether can object on ground of: limi- 
tation and that final decree need not have been 
passed. 

On June 23, 1932, a suit on a mortgage was com- 
promised between the parties in this manner that the 
claim was to'be decreed but six months’ time was to 
be allowed to the- judgment-debtor for payment. A 

reliminary, decree under O. XXXIV, r. 4, Civil 
Podire Code, was drawn up in favour ofthe 
decree-holder. After theexpiry of six months from 
the date of the decree the decree-holder applied for 
the preparation of the final decree and on July 8; 
1933, a final decree under r. 5 was passed. The ap- 
plication for execution was filed on July 6, 1936, 
within three years of the date of the final decree, 
The judgment-debtor pleaded thatthe decree passed! 
on the compromise did not require to be made absolute 
and that as the application for execution had been 
Li a beyond three years of that date, it was barred 

y time: 

Held, that thismay be sobut when the decree- 
holder applied for the preparation of the final decree 


and notice of this application was served on the 8p- 


pellant but he did not put in an appearance and 
the Court thereupon passed a final’ decree, the 


appellant judgment-debtor could not be heard to: 


say that the final decree was paseed unnecessarily. 
Even if the final .decree was passed wrongly the 
judgment-debtor should have appealed against that 
decree, but he did nothing of the kind and it had 
become finalagainst him. Abbas Ali v. Gulab Rai 
(2), followed: a te 

Ex. D. A. against’ the order of the Civil 
Judge of Sultanpur, dated November 4, 


1936. 
Mr. Hurgobind Dayal Srivastava, for the. 


Appellant. ; 
Lala Ram Prasad -Varma, R. B. for the 
Respondent. aa 
Order. This is a judgment-debtor’s 


appeal against an order of the learned 
Civil Judge of Sultanpur, who set aside 
an order of the learned Munsif who had 
allowed the judgment-debtor's objection to 
execution of the decree. 

The respondent brought his suit on the 


«at 
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basis of a mortgage on May 6, 1932, and 
on June 23, 1932, the suit was compromised 
between'the parties in this manner that 
the claim was to be decreed but six months’ 
time’ was to be allowed to the defendant for 
payment. A preliminary decree under 
O. XLIV, r. 4, Civil Procedure Code, was 
drawn up in favour of the respondent. 
After the expiry of six months from the 
date of- the decree the respondent applied 
forthe preparation of the final decree 
and on July 8, 1933, a final decree under 
r. 0 was passed. The application for 
execution which has given rise to this 
appeal was filed by the respondent on 
July 6, 1936, within three years of the 
date of the final decree. 

The judgment-debtor pleaded that the 
decree passed on the compromise did not 
require tobe made absolute and that as 
the application for execution had . been 
brought beyond three years of that date 
it was barred. by time. This plea was 
accepted by the learned Munsif who held 
the respondent’s application to be time- 
barred. .In appeal by the decree-holder, 
however, the learned Oivil Judge took 
the contrary view and decreed the decree- 
holder’s appeal. 

Iam of opinion. that the. learned Civil ` 
Judge was perfectly right in the view 
that he took.’ The learned Counsel for the ap- 
pellant relying. on the case of Ahmad Mirza 
Beg:v.. The Allahabad Bank, Ltd, A.L R. 
1926 Oudh -385 (1), argued thatthe’ decree 
prepared in terms’ ofthe compromise was 
itself capable of. execution and that there- 
fore nofinal decree was. necessary. This 
may be so but when the decree-holder 
applied for the preparation of the final 
deécreé. and notice of this application’ was 
served on theappellant but’ he did not 
put'in an appearance and the Court there- 
upon passed a final’ decree, the appellant 
judgment-debtor cannot, in my op:nion, be 
heard to say- that the final decree. was 
passed unnecessarily. Even if the final 
decree was passed wrongly, the appellant 
should have appealed against that decree 
but he did nothing of:the kind and it has 
hecome final against him. The case of 
Abbas Ali v. Gulab Rai, A. I. R. 1930 Allah- 
abad 520 (2) is on all fours with the case 
now before me, and F fully agree with the 
view taken bythe learned Judges in that 
case. Toere also time was given by a 


MA IR 1923 Oudh 385; 94 Ind. Cas. 317; 290 
o 26. 

(2) AI R 1930 All.520; 121 Ind.Oas, 818; Ind, Rul, 
(1930) All. 194,. - 
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compromise to the judgment-debtor to pay 
up the decretal amount and the decree- 
holder applied after the expiry of that 
time forthe preparation of a final decree. 
A: final decree was passed to which, inspite 
of the service of notice, the judgment- 
debtor took noexception. When the decree- 
-holder applied for execution of the final 
decree a similar objection to that raised 
in the present case was taken and it was 
held that as the judgment debtor did not 
object tothe preparation of a final decree, 
he could not be heard to say that that decree 
was unnecessary or that the application 
for execution was barred by time. 

There is to my mind no force in 
this appeal and I dismiss it with costs. 

D. Appeal dismissed, 


. LAHORE HIGH COURT 
Civil Revision Petition No. 385 of 1936 
November 25, 1936 
Jar Lat, J. 
RAM CHAND AND orseRs—PETITIONERS 
VETSUS 
MOHAMMAD AKRAM KHAN SAHIB 
—Opposits PARTY 

Insolvency—Employee depositing security for due 

erformance of duties — Insolvency of employer— 
Deposit, if creates trust—Hmployees are only creditors 
in insolvency. 

The petitioners deposited a sum of money with their 
employer assecurity for due performance of their 
duties. The employer became insolvent and the 
petitioners claimed that the employer with regard to 
the sum deposited must be treated as a trustee and, 
therefore, this amount should be paid to them in 
preference to the claims of the creditors of the in- 
solvent : 

Held, that there was no object of the trust and the 
employer was not expected to carry out any trust: it 
was a simple case of deposit by an employee with his 
employer as security for his good behaviour. There- 
fore the depositors must be deemed to be the creditors 
and the depositee as the debtor, and the relationship 
of beneficiaries and trustee did not exist in their 
case. In re Manekji Petit Manufacturing, Co., Lid. 
(1), relied on. ; 

O.R.P. from an order of the District 
Judge, Jhelum, dated February 23, 1936. 

Mr. Shamair Chand, for the Petitioner. 

Messrs. Daulat Ram and Mohammad 
Amin, for the Opposite Party. 

Order.—The petitioners tork up service 
with Lorind Chand and Sons who were 
appointed treasurers by the Government. 
As security for due performance of their 
duties the petitioners deposited an aggre- 
gate sum of Rs. 2,000 with Lorind Chand 
and sons, Gurdas Mal was one of the 
partners of Lorind Chand and Sons in the 
business of treasurership and the deposits 
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came to his share in partition proceedings 
between the partners. Subsequently Gurdas 
insolvent and his 
estate vested in the Special Receiver. The 
petitioners then claimed that with regard to 
Rs. 2,600 deposited by them Gurdas Mal 
must be treated as a trustee and, there- 
fore, this amount should be paid to them 
in preference to the claims of the creditors 
of the insolvent. This contention has 
been negatived by the Insolvency Judge 
and also by the learned District Judge on 
appeal. On this petition it is contended 
that the petitioners shovld be deemed to 
be beneficiaries under a.trust and Gurdas 
Mal must be held to be a trustee. Gonse- 
quently Rs. 2,600 must be dealt with as 
trust money in the hands of Gurdas Mal. 
It is not contended before me on behalf of 
the respondent, the Special Receiver, that 
if Gurdas Mal beheld to be a trustee and 
the amount in question trust money; then 
in the insolvency proeeedings the peti- 
tioners are not entitled to be paid back 
Rs 2,600 in preference tothe creditors of 
the insclvent, but it is strenuously con- 
tended that the money in question cannot 
be held fo be trust money. No authority 
has been cited on behalf of the petitioners. 
On behalf of the respondent reliance is 
placed on In re Manekji Petit Manufacture 
ing Co., Ltd. (1), which fully covers the 
present case. In fact the circumstances of 
that case were much stronger in favour 
of the depositors and in spite of them 
it was held that no trust was created in 
1espect of the amount in dispute in 
favour of the claimants. There was 
no object of the trust in this case and 
the sc-called trustee Gurdas: Mal was not 
expected to carry out any trust; it was a 
simple case of deposit by an employee 
with his employer as security for his good 
behaviour. In my opinion, therefore, the 
depositors must be deemed to be the cre- 
ditors and the depositee as the debtor, 
and the relationship of the beneficiaries and 
trustee does not exist in their case. I 


accerdingly dismiss this petition with 
costs. 
N. Petition dismissed. 


(1) 34 Bom. L R 728; 140 Ind. Cas, 814; A IR 1922 
Bom. 311; Ind. Rul. (1933) Bom, 39. 
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ALLAHABAD HIGH COURT. 

First Civil Appeal No. 248 of 1934 
SULAIMAN, C. J., AND BENNET, J. 
February 19, 1937 
L. PIAREY LAL—APPELLANT 
VETSUS 
MOHAMMAD SALAMAT ULLAH KHAN 


AND OTHERS— RESPONDENTS 

» Provincial Insolvency Act (V of 1920), ss. 17, 75,6 
(g)—-Debtor sending registered postcard to one of 
creditors stating that he cannot pay debts and he may 
do whatever he liked—It amounts to act of insolvency 
—Death of insolvent — Proceedings, whether abate 
—Adjudication order —- Appeal — Insolvent dying 
cont ie pendency — Heirs, whether can continue ap- 
peal. 

Sending of a registered post card by a debtor bear- 
ing his signature, to one of his creditors, stating that 
there were so many debts that he was unable to pay 
and that it was useless for him to continue to make 
demands and that he might do whatever he liked in 
the matter, amounts to an act of insolvency within 
the meaning ofs.6 (g) of the Provincial Insolvency 
Act. Crook v. Morley (9), relied on. 

It is not correct to say that the question of adjudi- 
cation is a purely personal matter which has no con- 
nection with the property of the deceased. Whena 
creditor applies for the adjudication of his debtor, 
his principal aim is to realize his debts out of the 
assets of the deceased, which is not a matter concern- 
ing the person of the insolvent only. Similarly 
where a debtor applies to be adjudicated insolvent 
he intends to have his estate administered and debts 
paid up and the surplus, if any, restored to him and 
himself discharged from all further liability. Even 
in such a case it cannot be said that the matter is a 
purely personal one of the insolvent. The general rule 
of the common law of Tort, actio personalis moritur 
cum persona, namely, that the personal action dies 
with the person, and in such a case death puts an 
end to theright of action, has not been. applied and 
cannot be applied to bankruptcy proceeding. A 
creditor may be seriously prejudiced if it were to be 
held that the proceedings terminate automatically on 
the death of the debtor. He might have applied for 
the adjudication shortly before the expiry of the 
period of limitation for his suit expecting that he 
would recover his debts through the Insolvency 
Court, and the debtor might die after the expiry of 
the period of limitation. If the application is to 
abate automatically, the creditor would be left with- 
out any remedy. Again where an adjudication order 
has been passed, if the right to continue the pro- 
ceeding does not survive, the result would be that 
the heirs ofthe debtor would be deprived of their 
. remedy to challenge the order by way of appealand 
to take other objections which might have been open 
to the debtor. There is nothing in the Provincial 
Insolvency Act which would justify the view that the 
death of the debtoror insolvent brings about a com- 
plete abatement of the proceeding and there is no 
right surviving to the heirs of the deceased. 
Narain Singh v. Gurbakhsh Singh (2) and Attar 
Chand v. Mian Mohammad Mobin (8), dissented 
from. [p. 536, col. 2; p. 536, col. 1.] 

[English and Indian case-law referred to.] 


Whetheran insolvent dies duringthe pendency of 
his appeal against the orders on his application 
against adjudication, the appeal does not abate and 
his heirs can continue the appeal. 


F.C. A, from an order of the District 
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Judge, Shahjahanpur, dated November 26, 
1934. 

Mr. N. P. Asthana, for the Appellant. 

Mr. L. N. Gupta, for the Respondent. | 

Judgment —A. preliminary objection 18 
taken to the hearing of this appeal that 
this appeal has abated. The respondents 
had applied for the adjudication. of Piare 
Lal as insolvent. The Court adjudicated 
him an insolvent and Piare Lal appealed 
to this Court. During the pendency of the 
appeal Piare Lal died and his heirs have 
been brought on the record. [t is con- 
tended on behalf of the respondents that 
the right to contest the order for adjudica- 
tion was a personal right vested in Piare 
Lal, and that on his death the appeal 
abated. 

The learned Counsel for the respondents 
relies strongly on three cases of the Lahore 
High Court which no doubt, to a certain 
extent, support his contention. In H ardhian 
Singh v. Sham Sundar (1), it was held by a 
Division Bench of the Punjab Chief Court 
that under the provisions of the then Code 
of Civil Procedure an order made under 
s. 351 was purely personal and on the 
death of an insolvent no one represented 
him for the purpose of defending an appeal 
against an order declaring him insolvent. 
No English cases were considered and the 
opinion was expressed simply on the gene- 
ral view that the right was a personal one 
and that no one could represent the insol- 
vent after his death. This case appears 
to have been followed by the learned Sir 
Shadi Lal, O. J. and Zafar Ali, J. in Narain 
Singh v. Gurbakhsh Singh (2). The learned 
Chief Justice following the ruling in 
Hardhian Singh's case (1), held that an 
appeal preferred against the adjudication 
of an insolvent abates on his death, as the 
right to sue does not survive within the 
meaning of O. XXII, r. 4, Civil Procedure 
Code. This case was of course followed 
by a learned Single Judge of the Lahore 
High Courtin Attar Chand v. Mian Moh- 
ammad Mobin, 135 Ind. Cas. 196 (3), where 
it was remarked that once the application 
of the creditors for adjudication had. been 
dismissed, the debtor was wholly absolved 
from all manner of liability under the In- 
solvency Act, and on his death the liability 
did not survive so as to entitle the credi- 
tors to resurrect the case against his re- 


Pisentaiti es. 
1) 89 PR 1888. ; 
@ 9 Lah 306; 107 Ind. Oas. 281; A IR 1928 Lah. 
119: 29 PLR 399. 

(3) 135 Ind, Cas. 196; 13 Lah. 396; AIR 1932 Lah, 
121; 32 P L R 809; Ind. Rul. (1932) Lah, 88, 
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On the other hand the Madras High 
Court in two cases has expressed a some- 
what. contrary opinion. In Venkatarama 
Aiyar v. Official Receiver (4), it was held 
that an application by a debtor for adju- 
dicating himself as an insolvent filed while 
he was alive could be continued and ad- 
judication made even after his death, and 
in Ramathai Anniv. Kanniappa Mudaliar 
(5), if was held that s.17, Provincial In- 
solvency Act, applies to the case of a debtor 
dying before the order of adjudication 
whether the petition for adjudication was 
presented by a debtor or by the creditor; 
and an order of adjudication can be pass- 
ed on the petition after the debtor's 
death. It may also be mentioned that in 


that case the insolvent had died in the - 


trial Court and his widow had been 
brought on the record as his legal re- 
presentative and the creditor's petition was 
heard on the merits after overruling the 
widow's objection to be made a party. The 
appeal was also preferred by the widow 
and entertained by the: Madras High Court 
without any‘ objection having been ap- 
parently raised on behalf of the respondent 
that she had noright to continue the mat- 
ter: It seems to us that the Madras view 
is in perfect consonance with the principles 
of English Law. Section 17, Provincial In- 
solvency Act, provides: 

“Tf a debtor by or egainst whom an insolvency 
petition has been presented dies, the proceedings in 
the matter shall, unless the Court otherwise orders, 
- be continued so far as may be necessary for the 


realization and distribution of the property of the 
debtor," 


The language of this section is almost 
_ similar to that of s. 108, English Bank- 
ruptcy Act of 1883. In Ex parte Sharp; In 
re Walker (6), it was held that where a 
debtor dies after a bankruptcy petition is 
presented, but before adjudication, the 
Court should under s. 108 of the Act ad- 
judicate him a bankrupt and the order of 
adjudication should be gazetted and ad- 
vertised in the ordinary way. It was 
never considered that the right was a 
purely personal right and the matter should 
abate on the death of the debtor. The 
case where the death took place even be- 
fore the notice was served on the debtor 
was, however, considered different because 
there was no provision for ordering sub- 
stituted service in the case where the 
(4) 51 M 344; 109 Ind. Oas. 94; A I] 
AMLI 585; (1928) MW N 937. aA E A ni 
(5) 51 M 495; 110 Ind. Cas. 167; A I R 1928 Mad. 
480; 55 M LJ 235; 27 L W 508, 
a (1886) 54 L T 682; 3 Morrell 69; 34 WR 
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debtor was actually dead: see In re 
Easy; Ex parte Hill and Hymans (7). In 
In re Hardy, Hardy v. Farmer (8) the 
rule laid down in Hx parte Sharp; In re 
Walker (6) that where a debtor dies the 
proceedings in the matter shall, unless the 
Court otherwise directs, be continued as 
if he was alive, was accepted. It was, how- 
ever, remarked that the old s. 108 could 
not be read as applying to a bankruptcy. 
petition which had been dismissed, neither 
could it be applied to a case where the 
petition has been presented by a creditor 
but there has been no service during the 
debtor's lifetime. It was held that the 
construction put upon that section was a 
general one and there was no reasonable 
ground to say that the provisions of that 
section would not justify a continuance ‘of 
the proceeding. 

It seems to. ug that it is not correct.fo 
say that the question of adjudication is a. 
purely personal matter which had no 
connection with the property of .the de- 
ceased. When a creditor applies: for the 
adjudication of his debtor, his principal 
aim is to realize his debts out of the 
assets of the deceased, which is not a mat- 
ter concerning the person of the insolvent 
only. Similarly where a debtor applies: to 
be adjudicated insolvent he intends to 
have his estate administered and debts 
paid up and the surplus, if any, restored to. 
him and himself discharged from all fur- 
ther liability. Even in such a case it 
cannot be said that the matteris a purely 
personal one of the insolvent. The general 
rule of the common law of Tort, actio per 
sonalis moritur cum persona, namely, that 
the personal action dies with the person; 
and in such a case death puts an end 
to the right of action, has. nott been ap- 
plied and cannot be applied to bank- 
ruptcy proceedings. A creditor may be 
sericusly prejudiced if it were to be held’ 
that the proceedings terminate automati- 
cally on the death of the debtor. He 
might have applied for the adjudication 
shortly before the expiry of the period of 
limitation for his suit expecting that he 
would recover his debts through the In- 
solvency Court, and: the debtor might 
die after-the expiry of the period of limi- 
tation. If the application is to abate 
automatically, the creditor would be left 
Without any remedy. Again where an ad- 


(7) (1887) 19 Q BD 538; 56 L J Q B 624; 35 W R 819; 
4 Morrell 281. 

(8) (1896) 1 Ch. D 904; 65 L J Oh. 461; 74 L T 403; 
44 W R 508; 3 Menson 150. 
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judication order has been passed, if the 


right to continue the proceeding’ does not _ 
survive, the. result would be that the heirs 


of the debtor would: be -deprived of their 
remedy to challenge the order by way of 
appeal and to. take other: objections which 
might have been open to the debtor. We 
do not think that there is anything in the 
Provincial Insolvency Act which would 
justify the view that the death of the 
debtor or insolvent brings about a com- 
plete abatement of' the proceeding and 
there is no right surviving to the: heirs of 
the deceased. 

Section 75,. Provincial Insolvency Act, 
expressly allows a right of appeal not only 


to the. debtor but to every other person. 


aggrieved by the decision. In the present 
case the order of adjudication had been 
appéaled against by the insolvent himself 
and on his death his heirs wish to con- 
tinue the appeal and to challenge the pro- 
priety of the order on the ground that the 
order should not have been made. If we 
were to hold that the appeal has abated, 
the result would be that the- heirs would 
be deprived of the right to challenge the 
order of adjudication. We find no justifica- 
tion for the view that this is the neces- 
sary consequence of the death of the 
debtor. With great respect we ure unable 
to agree with the view expressed by the 
Lahore High Court. We accordingly over- 
rule the objection. 

We now proceed to: consider the merits 
of.the appeal. The appeal is based on 
two grounds that the debtor-appellant has 
not committed an act of insolvency and 
that the debtor is able to pay his debts 
The petitioning creditors. were four in 
number and they held three decrees, one 
of 1928 amounting now io Rs. 20,000, 
one of 1932 amounting to over Rs. 4,000, 
and one of 1927 amounting to. Rs. 2,000. 
The estate of Piare Lal, the alleged insol- 
vent, mow in the hands of.a Receiver in 
a partition suit. itis true that for a cer- 


tain pericd that estate was paying suffi- 


cient income for an allowance of Rs. 1,200 


per month to be paid to Piare Lal by the. 


Receiver, but owing. to- agricultural : de- 
pression the income from the. estate has 
declined and the learned: District. Judge 
is‘ doubtful as to whether if all’ the-prop- 
erty is sold it will be possible for the 
debis to be paid. In any case it is quite 
clear that at present there is no prospect 
of the debts: being paid and the de- 


crees are all lying standing and’ appar-’. 


ently nothing has been paid on these 


a 
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decrees. We are satisfied, therefore, that 
it has not heen shown by the debtor that 
he will be able to pay his debts under 
s. 25, Insolvency Act. l 

Now as regards the alleged acts ofin- 
solvency: the plaint set out that a notice 
had been given by a registered post card 
to applicant No:2 on September 4, 1933, 
that it was not possible for Piare Lal to 
pay his debts and that he was not going 
to pay if. The actual terms of this notice 
were that there were so many debts that 
he was -not able to make payment and it 
was useless for’the creditor addressed to 
continue to make’ demands and that he 
might do whatever he liked in the matter: 

“Be it known to you that your dunning me over 
and over for your money is entirely useless, I am 


now: so much indebted that I cannot pay off my 
debts.. You do what you like. But do not please 


+ 


worry me. ; . 

The contention in the first place was in 
para. 7 of the written statement that this 
creditor Israr Hasan Khan had obtained 
the signature of Piare Lal on a blank post 
card. Piare Lal gave evidence but he 
gave no explanation as to how it was that 
he came to make his signature on a blank 
postcard atthe instance of a cereditor. We 
cannot conceive that any one would sign 
on a blank post card without any reason 
and as no reason is given, we agree with 
the lower Court that this evidence is not 
worthy of credit Argument was then 
made that the post card would not amount 
to an act of insolvency within the meaning 
of s. 6 (g). Section 6 (g) requires: 

“If he gives notice to any of his creditors that 
he has suspended, or that he is about to suspend, 
payment of his debts.” 

ln Crook v. Morley (9) there was a case 
where a debtor sent to his creditors a 
letter: 

“Being unable to meet my engagements as they 
fall due, I invite your attendance at a certain place 
when I will submit a statement of my position 
for your consideration and decision.” 

That was held by the House of Lords 
to amount to an act of insolvency. We 
consider that the post card was almost 
parallel to that notice and, therefore, we 
consider that this post card did amount to 
an act of insolvency. For these reasons 
we.dismiss this appeal with costs, 

D. Appeal dismissed. 

(9) (1891) A O 316; 61 L JQB 97; 65 LT 389-3 
Morrell 227. 


538 


OUDH CHIEF COURT 
Criminal Reference No. 22 of 1937 


and 
Oriminal Revision No. 79 of 1937 
July 27, 1937 
Z1s-UL Hasan anp MADELEY, JJ. 
SHANKAR SINGH AND OTAERS ~ APPLICANTS 
VETSUS 
EMPEROR-—Opposits PARTY 


minal trial-—-Sentence—Enhancement—Sentence 
Be tari substituted by substantial payment 
of fine or in default, imprisonment for same period— 
Sentence, whether enhanced. i 
On appeal to impose a substantial fine in place o 
a sentence of imprisonment passed by the trial Oourt 
and maintain the same sentence of imprisonment in 
default of payment does amount to enhancement. 
For the accused may not be ableto pay the fine, then 
they will have to undergothe imprisonment and their 
property is liable to attachment for payment of the 
fine as well. Ifthe argument that the accused them 
selves asked the Magistrate to impose a fine in place 
of imprisonment, were correct, an absolutely crushing 
fine might be imposed. The question depends upon 
the circumstances of each case. 


-law referred to.] 
eld i in the circumstances of the case there 


was enhancement = sentence in appeal and that tbere- 
it was illegal. 
ae Ref. reported by the Sessions Judge, 
Hardoi, under 8. 438 of the Criminal Proce- 
Code. 

oor, K. P. Misra, for the Applicant. 

The Assistant Government Advocate, for 

Crown. 

Hoda ie a criminal reference by the 
learned Sessions Judge of Hardoi against 
an appellate order of the learned District 
Magistrate of that District making certain 
alterations in the sentences imposed by a 
Bench of Magistrates in a case under 
s. 325-147, Indian Penal Code. Six per- 
sons were convicted and sentenced, four 
of them being petty zamindars and two 
of them servants of those zamindars. The 
reference relates only to the zamindars, 
Shankar Singh, Badri Singh, Zalim Singh 
and Gajraj Singh: These four persons were 
sentenced to six months’ rigorous imprison- 
ment each (three months under each section) 
by the Bench Magistrates. 

When the case came in appeal before 
the learned District Magistrate, the accused 
requested that if their convictions were 
upheld, they should be sentenced to fines 
instead of imprisonment. In the case of 
these four appellants the District Magis- 
trates altered the sentences to a fine of 
Rs. 100 under each section or in default 
imprisonment for three months under each 
section. The learned Sessions Judge re- 
gards this asin effect an enhancement. 

On the side of Gajraj Singh, ete., a num- 
ber of rulings have been quoted. We have 
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been referred to Emperor v. Sagwa, 23 
Allahabad page 497 (1), Bhola Singh v. 
Emperor, 3 Patna page 638:2), Queen Em- 
press V. Ishri,17 Allahabad page 67 (3), Sat- 
yawan Acharya v. Emperor A. IR. 1934 
Allahabad page 1031 (4), (in which Bajpai, 
J., remarked that the question whether 
the sentence had been enhanced depended 
upon the circumstances of each case), Abdul 
Rahman v, Emperor, A. I. R 1936 Lah. 
page 729 (5), Shamlay v. Emperor, 6 Orimi- 
nai Law Journal page 100 (6), (Nagpur), 
and Ram Chand v. Emperor, 17 Criminal 
Law Journal page 212 at p. 213 (7). 7 

On the other side we have been referred 
to Queen-Empress v. Chagan Jagannath 23 
Bombay page 439, (8% Bhakthavatsalu 
Naidu v. Emperor, 30 Madras page 103 (9), 
Rakhal Raju v. Khirode Pershad Dutt, 27 
Calcutta page 175 (10) and Muhammad 
ante v. Emperor, 12 Lahore page 449 

There isconflict of rulings, but at the 
same time we consider that there is better 
authority for the general proposition that 
to impose a substantial fine in place of a 
sentence of imprisonment and maintain the 
same sentence of imprisonment in default 
of payment does amount to enhancement. 
For the appellants may not be able to pay 
the fine, then they will have to undergo 
the imprisonment and their property is 
liable to attachment for payment of the 
fine as well. It is argued on the other 
side that since the appellants them- 
selves asked the learned District Magis- 
trate to impose a fine in place of impri- 
sonment, therefore, they have no complaint. 
We cannot agree with this contention. If 
it were correct an absolutely crushing fine 
might be imposed. 

In the present case we may note that 
the four persons whose cases have been 
referred to this Court are members of the 
same family so that in the aggregate 
this family has been fined a sum of 

(1) 23 A 497; A W N 1901, 1786. 

(2) 3 Pat. 638; 82 Ind. Oas. 50;5P LT 622; ATR 
1924 Pat, 563; 25 Cr. LJ 1186. 

" (3) 17 A 67; A W N 1904, 202. 

(4) A I R 1934 All. 1031; 153 Ind. Oas. 411; (1934) Or. 
Oas. 1338; 7 R A 496; 36 Or. L J 335. 

(5)AIR 1936 Lah. 729; 164 Ind. Oas. 462; 38 P 
L R 217; 9R L130; 37 Or. L J 950; (1936) Or. Oas. 764, 

(6.6 Or, L J 100; 3 NLR 90. 

(7) 17 Cr. L J 212 at p 213; 34 Ind. Oas. 324;5 PW 
kR 1916 Or; A I R 1916 Lah. 130. 

(8) 23 B 439. 

(9) 30 M 103. 

(10) 27 O 175. 

(11) 12 Lah. 449; 134 Ind. Oas. 792; A I R 1931 Lah. 
159; 32 P L R 165; (1931) Or. Cag. 271; 32 Or. L J 1217; 
Tad. Rul. (1931) Lah. 1000. 
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Rs. 800. Fora family of petty zamindars 
‘to pay this in the present hard times 
would be very difficult. - Wè agree with the 
remark of Bajpai, J., of the Hon'ble High 
Court at Allahabad, that the question de- 
pends upon the- circumstances of each 
case. In the circumstances of the case we 
feel certain that there has been enhance- 
ment of sentence in appeal. and it is, there- 
fore, illegal. We, therefore, accept the 
reference and reduce the sentence of Gaj- 
raj Singh, Shankar Singh, Badri Singh and 
Zalim Singh to Rs. 50 each orin default, six 
weeks’, rigorous imprisonment under s. 325 
and Rs. 50 each, or in default, six weeks’ 
rigorous imprisonment under s. 147. 

The cases of Nanhoon and Hirwa were 
not referred to us though they applied to 
the learned Sessions Judge, but we take 
their cases upin revision. The sentences 
were altered from six months’ rigorous im- 
prisonment to a fine of Rs. 100 or three 
months in default. We think that for the 
servants of petty zamindars afine of Re. 100 
each was crushing and that though they 
were let off after three months’ imprisonment, 
in the circumstances of the case Rs. 100 
fine or three months’ rigorous imprison- 
ment in default is more severe than six 
months’ rigorous imprisonment without a 
fine, We do not agree with the proposi- 
tion that'a sentence of fine is always lighter 
than a sentence of imprisonment. We, 
therefore, reduce the fines of Nanhoon and 
Hirwa tc Rs. 20 for each of the offences 
committed (i. e., Rs. 40 in all). The sentence 
of imprisonment in default of payment need 
no alteration. 

Ds Reference accepted. 





_ LAHORE HIGH COURT 
Criminal Revision Petition No. 1331 
of 1936 
December 17, 1936 
ABDUL Rasarp, J. 
KHUSHI MUHAMMAD—<Acowszp 
~— PETITIONER 

versus 
Chaudhri ABDULLA KHAN— 
Opposite PARTY 

Criminal Procedure Code (Act V of 1898), s. 257— 
Warrant cases—Cost of defence witnesses— Whether 
to be borne by Crown—Order to contrary without as- 
signing reasons - Legality of. 

In warrant cases the usual rule is that the cost of 
causing the attendance of the witnesses of an ac- 
cused person is to be borne by the Crown, and 
without assigning adequate reasons a departure from 
this rule is not permissible. Where the order of the 
Magistrate does not assign any reasons why the 
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accused should be required to deposit the process 
fee and diet money of all the defence witnesses, it 
cannot be upheld, Habib v. Mehdi Hussain (1), 
Sayed Habib v. Emperor (2), Ram Narain v. Emperor 
(3) and Parshotam Das v. Emperor (4), relied on. 

Or. R. P. from an order of the Addi- 
tional Sessions Judge, Lahore, dated August 
28, 1936. ` 

Mr. Ram Lal Anand I, for the Petitioner. 

Mr. Bashir Ahmad, for the Opposite 
Party. 

Order.—The petitioner Khushi Muham- 
mad is being proceeded against under 
s. 500, Indian Penal Code. Charges have 
been framed against him. The petitioner 
presented an application in the trial Court 
for the summoning of 22 persons as defence 
witnesses. The trial Court passed the fol- 
lowing order on the application: 

‘The witnesses be summoned on receipt of process 


fee and diet money, otherwise not. But witnesses 
Nos, 21 and 22 are not to be summoned.” 


Against this order a petition for revi- 
sion was presented in the Court of the 
Additional Sessions Judge, Lahore. The 
learned Additional Sessions Judge dismiss- 
ed this petition on the ground that the 
order of which revision is sought is an in- 
terlocutory order and no revision lies from 
such orders. The petitioner has, therefore, 
preferred a petition for revision to this 
Court. The offence under s. 500, Indian 
Penal Code, is no doubt non-cogniz- 
able, but the case is a warrant case. It has 
been held by this Court that in warrant 
cases the usual rule is that the cost of 
causing the attendance of the witnesses of 
an accused person is to be borne by the 
Crown, and without assigning adequate rea- 
sons a departure from this rule is not 
permissible. Reference may be made in 
this connection to Habib v. Mehdi Hussain, 
108 Ind. Cas. $07 (1). A similar obser- 
vation was made in Sayed Habib v. 
Emperor, 117 Ind Cas. 667 (2). Two other 
rulings of this Court in Ram Narain v. Em- 
peror (3) and Parshotam Das v. Emperor 
(4), also lay down that asarule in war- 
rant cases the cost of causing the attend- 
ance of the witnesses of an accused person 
should usually be borne by Government. 
The "above-mentioned four rulings were 


(1) 108 Ind. Cas. 907; 29 Cr. LJ 459; 10 AI Or. R 
87. 
- (2)117 Ind. Cas. 667; A I R 1929 Lah, 23; 30 Cr, L 
J 814 


(3) 33 P L R 811; 139 Ind. Cas. 508: A I R 1932 Lah, 
981; (1929) Or. Cas. 619; 33 Or. L J 761; Ind, Rul. 
(1932) Lah. 581. 

(4) A 1R1936 Lah. 919; 166 Ind. Cas, 128; (1936) 
Or, Cas, 1007; 38P LR 1165; 9 R L 310; 38 Cr. Ld 
133. : — 
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given by: four different Judges of this 
Court. ` 

The order of the learned Magistrate, 
dated’ August 14, 1986, does not assign 
any reasons why the accused should be re- 
quired to deposit the process fee and diet 
money of all the defence witnesses. This 
order cannot be upheld. I, therefore, order 
that the witnesses for the defence, except 
witnesses Nos. 21 and 22, be summoned at 
Government expense. As far as witnesses 
Nos. 21 and 22 are concerned, it would be 
open to the Court to refuse to summon them 
if it is of opinion that their evidence is not 
necessary for the purposes of the case 
and that they are being summoned for the 
purposes of vexation and delay. This ques- 
tion will be considered by the trial Court. 
For the reasons giver above, I accept this 
petition for revision to the extent indicated 
above. This order should be forwarded to 
the trial Magistrate to-day, if possible, as 
the case is fixed for the announcement of 
judgment on the 21st instant. 

N. Order accordingly. 





OUDH CHIEF COURT 
Miscellaneous Civil Appeal No. 24 of 1936 
July 28, 1937 
Srivastava, C.J. AND SMITS, J. 


Sheikh HABIB-UR-RAHMAN-—CrxEp1rToR— 
APPELLANT 
VverSUS 
NUR-UL HASSAN KHAN—Derstor— 
RESPONDENT 


Provincial Insolvency Act (V of 1920), ss. 75, 41, 44 
—Absolute order of discharge under s. 41—Creditor, if 
can appeal—-Discharge granted to enable insolvent to 
apply under U. P. Encumbered Estates Act (XXV of 
1934) on condition that application should include all 
debts proved in insolvency and not discharged—Order 
held could not be allowed to stand 

The first sub-section of s. 75 of the Provincial In- 
solvency Act, refers alike to the debtor, any credi- 
tor, the Receiver or any other person agegriev- 
ed, and there is no reason for holding that a creditor 
is not entitled to bring an appeal from an order of 
discharge under s, 41. Ishar Das v. Ladha Ram (1), 
explained. 

The Court granted absolute discharge tothe in- 
solvent under s. 41, Provincial Insolvency Act in order 
to enable him totake advantage under U. P. Encum- 
bered Estates Act. The Judge, bearing in mind the 
interests of the creditors, ordered the insolvent to 
include in his application under the Encumbered 
Estates Act all debts which had been proved in the 
insolvency, proceedings. and had not been discharg- 


ed : 

Held, that under s. 44 (2) of the Provincial In- 
solvency Actan order of discharge released the in- 
solvent from all debts provable under the Act, save as 
otherwise provided by s. 44 (1); the contents of sub-s.1 
did not apply inthe present case,- so that the.effect 
of the absolute order of discharge was to release the 
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insolvent from all the debte that were provable in the 
insolvency proceedings. The result wasthat no pro- 
ceedings under the HEncumbered Estates Act, could 
properly be taken’ to liquidate those debts. Quite 
apart from this aspect of the matter was the fact that 
there would be nothing to prevent the insolvent from 
withdrawing the application made under-the Encum- 
bered Estates Act. Consequently the order of dis- 
charge ought not to be allowed to stand 


Mis. C. A. against the order of the 
District Judge of Sitapur; dated December 
18, 1935. 

Messrs. Muhammad Ayub and G. D. 
Khare, for the Appellant. 

Mr. Habib Alt Khan, 
dent. 


Judgment.—This is an appeal against 

an order by the learned District Judge of 
Sitapur, by which he granted unders 4l 
of the Provincial Insolvency Act, an abso- 
lute order of discharge to one Nurul Hassan 
Khan, who had been declared insolvent on 
January 19, 1926. The appeal is by a cre- 
ditor, Sheikh Habib-ur-Rahman. 
- The learned Oounsel for the appellant 
points out that the order of discharge was 
asked for by the insolvent in order to 
enable him to take advantage ofthe pro- 
visions of the U; P. Encumbered F states 
Act (XXV of 1934); under the third proviso 
to s. 4 (1) of that Act no landlord who has 
been adjudicated insolvent and has not been 
discharged can apply unders. 4 (1) of the 
Act. In the present matter the Receiver 
appears to have supported the insolvent’s 
application. The learned District Judge, 
beariug in mind the interests of the credi- 
tors, ordered the insolvent to include in 
his application under the Encumbered 
Estates Act all debts wnich had been 
proved inthe insolvency proceedings and 
had not been discharged. In a sense the 
District Judge may be said to have imposed 
a condition on the order of discharge, but 
the condition was not of the kind specified 
in B. 41 (2) (c) of the Provincial Insolvency 
Act, and the order purported to be an abso- 
lute order of, discharge. ` ` 

The learned Counsel for the appellant 
points out that under s. 44 (2; of the Pro- 
vincial Insolvency Act an order of discharge 
released the insolvent from all debts prov- 
able under the Act; save as otherwise 
provided by s.44(1); the contents of sub-. 
s. l, did not apply in- the present case, so 
that the effect of the absolute order of 
discharge granted by the learned District 
Judge is to release’ the’ insolvent from all’ 
the debts that were provable in the insol- 
vency proceedings: The. result is that no 
proceedings under.the Encumbered Estates- 
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Act, could properly be taken to liquidate 
those debts. Quite apart from that aspect 
of the matter is the fact-as pointed out by 
the learned Counsel for the appellant, that 
there would be nothing to prevent the res- 
pondent from withdrawing the application 
that we understand he has made under 
the Encumbered Estates Act. It seems to 
us probable that the learned District Judge 
overlooked the provisions of s. 44 (2) of 
the Provincial Insolvency Act, when he 
passed his order, and we think that we 
ought not to allow that order to stand. 
For the respondent it was urged that the 
appellant was not competent to institute 
this appeal, and that the only person who 
could do so was the Receiver. Reference 
was made to a number of cases, some 
~ of which were decided under the old 
Insolvency Act (LIL of 1907). The provi- 
sions for appeals in that Act, were con- 
tained in s. 46, and the right of appeal was 
given to ‘any person aggrieved.” In the 
present Act, the section governing appeals 
is s 75 and in sub-s. (1) the words are ‘“‘the 
debtor, any creditor, the Receiver or any 
cther person aggrieved.” In the subse- 
quent portions of the section the expression 
used is “any such person aggrieved,” which, 
of course, refers to the persons enumer- 
ated in sub-s. (1). Itis true that ina ease 
of the Lahore High Court reported in Ishar 
Dass and Others v. Ladha Ram, 62 Ind. Cas. 
924 (1), it was held that if a Court refused 
to annul under s. 53 a transfer made by 
an insolvent, “the person aggrieved”, is the 
Receiver, and he alone has a righi to appeal 
against the order, and that the credi- 
tors of the insolvent, are not “persons 
aggrieved” by the order, within the mean- 
ing ofs. 75 of the present Act, and have, 
therefore, no locus standi, to appeal against 
the order. It is to be noticed, however, 
that s. 53 of the Act expressly provides 
that certain transfers shall be voidable ss 
against the Receiver, so that there is some 
reason for holding that if the Court dec- 
lines to annul such a transfer’ the Receiver 
must be regarded as the person aggrieved. 
As we have pointed out, the first sub- 
section of s. 75 of the present Act, refers 
alike tothe debtor, any creditor, the Re- 
ceiver or apy other person aggrieved, and 
we Gan see no reascn in the circumstances 
of the present case for holding that a 
creditor-appellant was not entitled to bring 
this appeal. 

We allow the appeal with costs, set aside 
the order dated December 18, 1935, of the 

(1) 62 Ind, Cas,-924 
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learned District Judge, and direct that he 
take up again the insolvent’s application 
for an order of discharge, and decide it 
afresh in the light of what we have said 
above. We think it desirable that a copy 
of this order should be sent also to the 
Special Judge before whom Nurul Hassan 
Khan’s application under the Encumbered 
Estates Act is pending, and we direct that 
that be done. 
D. Appeal allowed. 
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LAHORE HIGH COURT __ 
Second Civil Appeal No. 691 of 1930 
December 3, 1936 
Jat Lal, J. 

MA TU-—-DEFENDANT— APPELLANT 
l VETSUS 
J A TI—FPLAINTIFF AND ANOTHER— 
DErENpANT— RESPONDENTS 

Limitation Act (IX of 1908), s. 6—One of the 
reversioners a minor—Reversioner competent to sue 
not suing— Minor, if can take advantage of his 
minority—Claim, if becomes barred against all. 

HE one reversioner who is in existence on the date 
of the accrual of the cause of action was competent 
to sue and omits to sue within the prescribed time, 
all the reversioners are barred, Consequently, the 
fact that one of the reversioners was a minor Can- 
not be taken advantage ofto save limitation where 
at the time of alienation any of the reversioners 
was competent to sue but has not sued. Gajindar 
Singh v. Balwant Kaur (1), commented upon, Chirag 
Din v. Abdullah (2) and Walt Chandv. Punjab Singh 
(3), distinguished. oe 

8. CG. A. from a decree of the District 
Judge, Hissar, dated March 27, 1936. 

Messrs. Mukand Lal Puri and Qabul 
Chand Mital, for the Appellant. 

Mr. Parkash Chandra Jain, for Messrs. 
Shamair Chand and Shamair Chand, for 
the Respondents. 


Judgment —This second appeal ariseS 
out of a suit brought by the plaintiff Jati, a 
minor son of Khubi, to set aside two aliena- 
tions by way of mortgages effected by Khubi 
infavour of Matu. The learned District 
Judge has held that both the mortgages 
have not been proved to be’ for considera- 
tion and for necessity and to this extent his 
judgment is conclusive. But it is contended 
on behalf of Matu appellant, the vendee, 
that the suit in respect of one of the morte 
gages was barred by time; that mortgage 
was effected on February 26, 1926, and the 
suit was instituted on June 9, 1933. On 
the face of it the suit when brought was 
admittedly barred by time but exemption 
is claimed by the respondent, the plaintiff, 
on the ground of his minority. It is com- 
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mon ground that atthe date of the aliena- 
tion the plaintif had been born. It is, 
therefore, claimed on his behalf that as he 
was under a disability Owing to minority, 
he had three years from the attainment of 
majority to institute the suit, and this ap- 
parently is the view of the learned District 
Judge. But the appellant relies upon a 
judgment of a Division Bench of this Court 
in Civil Appeal No. 700 of 1926, Gajindar 
Singh v. Balwant Kaur (1), decided on 
February 21, 1983 by a Division 
Bench consisting of Addison and Bhide, JJ. 
The following observation is specially 
relied upon by the appellant (at p. 527 of 
Gajindar Singh v. Balwant Kaur (1): 

“The proposition of law that a suit by a rever- 
gioner to challenge an alienation in cases of this 
type is a representative one is now well established 
and it follows almost as a corollary from this 
that if there is at the date of the alienation a 
reversioner who is competent to challenge it but 
fails to do so within the period of limitation, the 
result is binding on the whole body of rever 
sioners. The learned Counsel -for the appellants 
did not attempt to challenge these propositions 
but merely sought to distinguish the present case 
on the ground of the minority of the ~ plaintiffs, 
But the minority of the plaintiffs cannot help 
them as the period of limitation began to run 
against the whole body of reversioners, some of 
them at any rate being majors when the aliena- 
tions were effected.” at 

If this view of the learned Judges is 


correct then there is no doubt that the suit 
when brought was barred by time with 
regard to the mortgage of 1926. Reliance 
in support of this view is placed on three 
judgments of the Madras High Court and 
on a judgment of this Court in Chirag Din 
y. Abdullah (2). Chirag Din v. Abdullah 
(2), is, however, distinguishable on the 
ground thatthe suit in that case was by 
a minor who was born after the date of 
the alienation. It was, therefore, held that 
the minority of the plaintiff did not extend 
the time because he was born after the 
cause of action had arisen and could not, 
therefore. take advantage of s. 6, Limita- 
tion Act. The cases decided under the 
Hindu Law do not seem to have any direct 
bearing on the, question involved. While 
I agree that a suit by reversioner is a 
representative suit, I am of opinion that 
the right of each reversioner to file a suit 
- to set aside an alienation is an indepen- 
dent and individual right. Till a suit has 
been brought by only one reversioner each 
of the others has a right to file a suit. 


Consequently the omission by one rever- 
(1) AIR 1933 Lah. 524; 149 Ind, Cas, 696 6 R L 


31. 
i (2) 6 Lah. 405; ATR 1925 Lah. 654; 90 Ind. Cas, 
3022; 26 P L R695; 2 Lah. Cas. 117. 
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sioner tO sue to set aside an alienation 
does not by itself debar the other rever- 
sioners Itis only when a suit has been 
brought and bona fide prosecuted that it 
becomes a representative suit and ‘all the 
reversioners become bound by its result. 
Consequently, in my opinion, the plaintiff 


~in this case being in existence at the date 


of the alienation, had an independent 
Tight to sue to set aside the alienation and 
as he was a minor on the date of the 
alienation he is, in my opinion, entitled to 
take advantange of s. 6, Limitation Act. 
It is also possible to distinguish the case 
decided by the Division Bench on Febru- 
ary 21, 1933, on the ground that the learned 
Judg+s were concerned with the effect of 
the saving provision in Punjab Act I of 
1929, but the grounds on which their deci- 
sion is based and which I have quoted 
above, lay down definitely that, if one re- 
versioner who is in existence on the date. 
of the accrual of the cause of action. was 
competent to sue and omits to sue within 
the prescribed time, all the reversioners 
are barred and this observation applies to 
the facts of this case. I am consequently 
bound to follow this judgment though with ` 
great respect I am of opinion that the ob- 
servations of the learned Judges have laid 
down a much wider proposition than is 
justified by law. The respondent’s Counsel 
relied on Walt Chand v. Punjab Singh (3). 
That case appears to have been decided 
under, Hindu Law and for that reason 
may not be applicable to the fact of this 
case. I am consequently constrained to 
accept this appeal and to set aside the 
decree of the District Judge with regard 
to the mortgage of February 26, 1926. The 
plaintiff's suit with regard to that mort- 
gage shall be dismissed. The rest of the 
decree of the-learned District Judge shall 
stand. Tne parties shall bear their own 
costs of this litigation throughont. 
N Appeal allowed. 


(3) AI R 1932 Lah. 39; 132 Ind. Oas. 665; 
Ind Rul. (1931) Lah, 649. 
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L KANHAIYA LALL—Oreprror— 
APPLIOANT 
versus 
BADLU—Insotvent—Oppositre Party 
Provincial Insolvency Act (V of 1920), ss. 69, 75 
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(l)—Refusal to take proceeding against insolvent 
under s. 69—Revision, if lies. 

No application in revision lies against an order 
of a Judge exercising insolvency jurisdiction, 
refusing totake proceedings against the insolvent 
under s. 69, Provincial Insolvency Act, on an 
application of a creditor, inasmuch as the order 
in question is appealable to the District Court 
under 8.75 (1), Provincial Insolvency Act. Piorey 
Mirza v. Kazim Ali Khan (2), relied on. 


O. App. for revision of the order of the 
Judge, Small Cause Court, Lucknow, dated 
September 21, 1936. 


Mr. Ganesh Prasad, for the Applicant. 


Mr. Suraj Prasad Khandewal, for the 
Opposite Party. 


Order.—This is an application against 
an order refusing to take action against 
an insolvent under s. 69 of the Provincial 
Insolvency Act. The insolvent was ordered 
by the Insolvency Court that on receipt 
of his provident fund money from the 
Railway which was dispensed with, he 
should pay it into Court for the benefit of 
the creditor. The insolvent did not pay 
it into Court. An application was then 
made by the present applicant for the 
prosecution of the insolvent under s. 69 
of the Act. The insolvent was called upon 
and made a statement on oath but uncross- 
examined, that he had taken the provident 
fund which had been stolen away from him 
along with other property in a box. The 
learned lower Court apparently believed 
this statement and refused to take 
action. One of the creditors has come in 
revision. The chief question argued in 
this case is whether an application in 
revision willlie in face of s. 75 of the 
Provincial Insolvency Act, which says 
that the debtor, any creditor, the Receiver 
or any other person aggrieved by a de- 
cision come to oran order made in the 
exercise of insolvency jurisdiction by a 
Court subordinate to a District Oourt may 
appeal tothe District Court. The question 
is whether under this section any creditor, 
in order to come in appeal to the District 
Judge, must be an aggrieved person or 
whether he can appeal, aggrieved or not; 
and secondly, whether in this particular 
case the creditor is an aggrieved ‘person. 
A good many rulings referring to the old 
Provincial Insolvency Act HI of of 1907, 
have been cited but these do not neces- 
sarily apply to the present case The only 
ruling applicable to the present case, 
cited on the side of the applicant is 
Pur Singh v. Aladad Khan, A. I. R. 1933 
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Nag p. 9 (1), which says that the opening 
words of s. 75 cannot be interpreted as 
meaning that the debtor, any creditor or 
the Receiver may appeal in every case, 
associating the words “aggrieved by a 
decision” with ‘any other person’ only ; 
the debtor, creditor or Receiver must be 
himself aggrieved by the order before 
any appeal may be made. This is a 
Single Judge decision. On the other hand we 
have a decision of this Court Piarey Mirza v. 
Kazim Ali Khan, 1937 Oudh Law Reports 
page 72 (2), which lays down that no 
application in revision lies against an 
order of a Small Cause Court Judge 
exercising insolvency jurisdiction, refusing 
to take proceedings against the insolvent 
under s. 69, Provincial Insolvency Act, 
inasmuch as the order in question is 
appealable to the District Court under 
s. 75 (1), Provincial Insolvency Act. This 
ease is on all fours with the present 
case and we think that it lays down the 
correct principle of law and we have 
decided to follow it. The present appli- 
cation may; therefore, as requested by the 
applicant, be returned to him in order 
that he may present it in appeal to the 
proper Court. 
De Application returned. 


(1) A I R 1933 Nag. 9; 141 Ind. Oas. 350, 288 NL R 
286; Ind. Rul. (1933; Nag. 59, 

(2) 1937 OL R72; 166 Ind. Cas. 858;9 R O 343; 
1937 O W N 236; AI R 1937 Oudh 247. 





NAGPUR HIGH COURT 
Second Civil Appeal No. 281-B of 1935 
- March 1, 1937 


Bosg, J. 
KARIM KHAN—Derenpant -APPELLANT 
versus 
JAIKARAN GADADMAL—PLAINTIpPp— 
RESPONDENT 


Muhammadan Law—Minor—Mother, if guardian of 
minor-—Ratijication by minor — Act of person not 
guardian, if capable of ratification—Necessaries— 
Minor's liability for loans for necessaries—Burden of 
proof-—-Minor executing Pro ote on becoming major 
—Burden, if shifis— Agricultural operations and 
payment to creditors, if necessaries. 

- The mother ofa Muhammadan minor is not the 
guardian and the position is not improved by calling 
her de facto guardian. Tamambandi v: Mutsaddi (1), 
followed. i 

The question of ratification in minors'cases can 
arise only with respect to the actions of guardians, 
Such actions are ordinarily binding until set aside 
by the minor on attaining majority or by some one on 
his behalf before that. Therefore on the minor's 
attaining majority if he does not repudiate the 
actions of his guardian within a reasonable time, or if 
he elects to ratify them, he is bound by his election, 


54d 
But this pre-supposes & legal guardian, for there can 
be no ra Acaton of an actwhich is void in its 
inception. Any action, therefore, by a' person who 
is not a guardian and who has no authority to act 
on behalf of the minor, is incapable of ratifica- 
on. 
i The minor is bound in respect of loans supplied to 
him for necessaries. These loans bind the minor at 
all timesand do not fall within the category of con- 
tracts which are voidable. [ven in the case of a 
Muhammadan minor the mother has such powers. 

The burden of proving that the money was advanc- 
edfor necessaries ordinarily lies on the creditor. 
But wherethe minor after attaining majorily and 
after having the accounts fully explained to him 
executed the promissory note In sult thereby undere 
taking full responsibility for these debts, the burden 
will shiftto him to show that in spite of his action 
and in spite of the ordinary presumption he was mis- 
taken or there was some other reason for his doing 


60. po: 
Agricultural operations and payment of creditors 
may, in suitable circumstances, be necessary pur- 


PS. O. A. from the appellate decree of 


the Court of the 4th Additional District 
Judge, Akola, dated September 20, 1935, 
in Č. A. No. 46-B of 1935 modifying the 
decree of the Court of the Second Sub- 
‘Judge of the Second Class, Khamgaon, 
dated December 22, 1934, in C. S. No. 323 


of 1933. 


E Mr. V. K. Rajwade, for the Appellant. 
Mr. T. L. Sheode, for the Respondent. 


- Judgment.—The suit out of which this 
appeal arises was based on a promissory 
note dated July 1, 1930, executed by the 
first defendant for himself and on behalf 
of his minor brother Ahmad Khan. The 
brother was discharged by both the lower 
Courts early in the proceedings and 
we are now concerned with the liability 
of the first defendant alone. The note was 
executed in order: to satisfy some old deal- 
ings-which the defendant's mother had 
with the plaintiff, purporting to act as the 
defendant'a guardian, and which culminat- 
ed in an acknowledgment dated July 4, 
1927. The defence is that the promissory 
note was executed under coercion soon 
after the first defendant attained majority, 
that the transaction was not explained to 
him and: so it does not bind him. It is 
also pleaded on his behalf that his mother 
was not his legal guardian and so could 
not-bind him by her actions and consequent- 
ly her acts were not of a nature of which 
ratification is possible. 

A great deal of the argument: before 
me was on the question of ratification. 
L may observe at once that no question 
of ratification arises here. It is clear from 
the authority of their Lordships of the 
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Privy Council in Imambandi v. Mutsaddi 
(1), that the mother of a Muhammadan 
minor is not the guardian, and as their 
Lordships observe, it is difficult to see how 
her position is improved by calling her de 
facto guardian. The question of ratifica- 
tion in minors’ cases can arise only with’ 
respect to the actions of guardians. Such 
achions are ordinarily binding until set 
aside by the minor on attaining majority 
or by some one on his behalf before that. 
Therefore, on the minor's attaining majori- 
Ly if he does not repudiate the actions of 
his guardian within a reasonable time, or 
if he elects to ratify them, he is bound by 
his election. But this pre-supposes a legal 


‘guardian, for there can be no ratification 


of an act which is void in its inception. 
Any action, therefore, by a person who is 
not a guardian and who has no authority to 
act cn behalf of the minor, is incapable of 
ratification. 

But that does not dispose of the matter. 
The minor is bound in respect of loans 
supplied to him for necessaries. These 
loans bind the minor at all times and do 
not fall within the category of contracts 
which are voidable. As Trevelyan points 
out at page 198 cn his work on Minority 
and as their Lordships of the Privy Council 
observe in Imambandi v. Mutsaddi (1) even 
in the case of a Muhammadan minor the 
mother has such powers. Consequently all 
that has to be seen in this case is whether 
the money was advanced for necessaries. 

Ordinarily, of course, the burden of prov- 
ing this would lie on the creditor. But here 
the minor after attaining majority and after 
having the accounts fully explained to him 
executed the promissory note in suit thereby 


“undertaking full responsibility for these 


debts. Now aman does not undertake lia- 
bility for debts which do not bind him. 
Consequently it can be assumed in case of 
person of full age that when he elects ‘to 
assume responsibility for such debts, it must 
be because he has satisfied himself that he 
was liable for them. Therefore, the burden 
in such a case would shift to him to show 
that in spite of his action and in spite of 
the ordinary presumption he was mistaken 
or there was some other reason for his doing 
50. 
In the present case the reason assigned 
was that he had been overreached and had 
been compelled to execute the note under 


(i) 45 C 878; 47 Ind. Cas. 513; 35 M LJ 422; 16 AL 
J 800; 24 ML T330; 28 CL J 409;23 C W N 50, 5P 
L W 276; 20 Bom. L R 1022; (1919) MWN 91;9L W 
518; 45 I A 73 (P O). 
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coercion. So far as overreaching is con- 
cerned, botn the lower Uvurts hold tnat the 
transaction was fully explained to him. 
Therefore, there’ is no question of over- 
reaching, and on the question of coercion 
the learned: Judge of the lower Appellate 
Oourt holds that there was no coercion. 
Tne only evidence adduéed in respect of 


it 18 that tne creditor told the plaintif that. 


as the money was due and the period of 
limitation was expiring, ne would ve com- 
pelled to tile a suit against him unless he 
gave a promissory note. Of course this 
may, in some Circumstances, denote coercion; 
but it was open to the lower Uourt to find 
on the evidence as a whole that it did not 
in this case, and since the learned Judge 


_ of tne lower Appellate Uourt has come to 


that conclusion Lam bound by it, the matter 
being one of fact. 

Tne lower Appellate Oourt also linds that 
the money was advanced for agricultural 
Operasions and for paying ott creditors. It 
is clear that these may, in suitable circum- 
Stances, be necessary purposes. When, 
therefore, we tind that tne tirst defendant 


‘accepted liability after having the position 


fully explained to hım, and when we tnd 
he offered no explanation about this beyond 
one wuich has been found against him by 


-> both the lower Courts it is sate to assume 


~*~ 


_hHebilisies ob the oue hand, and 


that toe money was advanced for necessary 
purposes. In any case the burden being 


` on the piainuif and he not having diacharg- 


ed it, nis case must fall. 
The appeal is dismissed witn costs. 
Ns ` Appeal dismissed. 


= PRIVY COUNCIL 
Appeal from tue Court of Appeal for 
Ontario 
June id, 1937 
Lorp BLANESBURGH, Lukp RUSSELL OF 
KILLOWEN AND LORD MAOMILL-AN. 
E. i. M. COMPANY, ulat l ED-— 
APPRALLANTS 


} veTSUS .- ‘ 

Tos DOMINION BAN K—RKESPONDENTS 

Company—Company’s legul entity and wes rights 
and Tiyhts of wnarvwual saure-hultuers must be dis- 
Linguished— Misuse of powers vy directors Jor therr 
own addvantuge—W hether has no ejfect on company. 

The distinctivn shouid be Cleary markea, observ- 
ed and maintained between an iucurpoiuted Cum- 
pany's legul entity und lts uctivus, ussels, rights and 


share-holdeis und-tueir actions, assets, Tiguis aud 

liabilitzes on the other band, |p, daU, cols, 1 & 2.| 
Where the directors of a company misuse tueir 

powers as directors to their owu advantage, their 


170—69 & 70 


” 
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action, as against the company, will be of no effect 
and the Uourt will not inquire whether thecompany 


eae LT any benefit from such „transactions. |p. 531, 
col. 1, 


Sir Stafford Cripps, K.C., and Messrs. 
Marcel Marcus, G. G. Sluck, for the Appel- 
lants. 

Mr. W. N. Tilley, K.C., for the Respon- 
dents. 


Lord Russell of Killowen.—in this 
case Ki. B. M. Company, Limited(a company 
incorporated by Dominion Letters Patent’, 
dated May 8, 1922, and granted under the 
Dominion Companies Act) appeals from a 
judgment and order of the Court of Appeal 
for Ontario which affirmed a judgment or 
order of Kelly, J.in favour of the respon- 
dents, the Dominion Bank. l 

Tne relevant facts which led up to the 


litigation in which this appeal arıses must 


first be stated; the appellant Company being 
referred to as the old Company, and the 
respondent Bank being referred to as the 


_ Bank. 


The old Company (whose name was origin- 
ally “Uarling -Kixport Brewing and Maling 
Company, Limited,” the cnange of name 
being etiested by Supplementary Letters 
Patent, dated October 24, 1930), was formed 
fur the purpose and with tne object of 
carrying on tae businessof brewers and 
multsters in all its various brances, and for 
oluner purposes aod objects enumerated 
in the uetters Patent. It also possessed all 
the powers conferred by s. 32 of tne 
Dominion Companies Act. ‘ne old Company 
Carried on its business as brewers until 
June, 1927. ts share-holders at all relevant 
times were nvein number, viz, Obarles 
Burns, Marco Leon, his wite Freday Leon, 
Harry Low and nis wife Norah Low. AL five 
were also ine directors of the Company. 
‘he ladies each neld one share. The rest 
ot the issued capital (over $726,0U0,UU) 
belonged to the taree men in equal suares, 


 ‘Yne ‘oid Company had banking accounis 


with the Bank at the latter's London 
(Ontario) and Windsor (Ontario) branches. 
Ky an agreement dated June 14, 1927, 
the old Gumpany sold its undertaking and 
assets to a company calied Carling breweries, 
Limited, whicu may be conveniently reter- 
rea to asthe new Company. Ab that time 
a claim was pending against the old 
Company by the Dominion Governmentin 
respect OL cerlain taxes under tue opecial 
War Kevenue Act, 1919. ‘nenew Company 
was protected, against liability im respect 
ot shis‘claim by the old Company deposit- 
ing $400,000 Dominion of Uanada Victory 


sobs 
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hee 
Loan Bonds with the Bank to meet any 
judgment which might be obtained against 
the old Company with respect to the taxes. 
The bonds were lodged with the Bank, and 
the terms upon which they held them are 
shown in aletter of October 26, 1927, from the 
old Company tothe Bank’s head office in 
Toronto, which runs thus:— 

‘Messrs. Roadhouse and McTague have handed 
you to-day $400,000 of Dominion of Canada Victory 
Loan 5} per cent. Bonds, due November 1, 1934. 

' These are to be held by you to meet any final 
judgment that may be obtained by the Dominion 
Government against Carling Export Brewing and 
Malting Company, Limited, in respect to action now 


pending with reference to sales and gallonage tax. 


on export sales. 

In view of the fact that this Oompany and 
Messrs. Low, Leon and Burns have agreed to 
indemnify Carling Breweries, Limited, in respect, 
to such arrears of gallonage and sales tax, . we 
would ask you to write a letter to Carling Breweries, 
Limited, advising them that you hold the sum of 
$400,000 to meet any judgment that may be 
obtained against this Company with respect to such 
taxes. z 

It is understood that you are to hold said bonds 
- until any action by the Government with respect 
to sales and gallonage tax on export is finally dis- 
posed of by judicial decision or settlement. 

The coupons on the bonds are to be clipped by 
you and’ cheque for interest payments is to be 
remitted to this Company from time to time during 
the period the bonds are held by you.” 

As from the date of the sale tothe new 
Company, the old Company ceased to carry 
on any business; its only assets consisted 
of shares inthe new Company, cash pro- 
duced by sales of such shares, and its 
interest in the Victory Loan Bonds. In 
May 1928, the Bank, being duly authorised 
in that behalf, sold $300,000 worth of the 
said bonds, and credited the proceeds 
($313,250.69) to a special savings account in 
-the name ofthe old Company. The Bank 
continued to hold the remaining $100,000 
worth of the said bonds. > 

In addition to their interests as share- 
_ holders in, and directors of, the old Company, 
Messrs, Burns, Leon and Low carried on 
other activities in partnership together. 
With prohibition prevailing in the United 
States of America, they carried on in part- 
nership a business (referred to in the 
judgments as the boot-legging business) of 
exporting beer and spiritsto the United 
States, tLe- beer being in large measure, 
if not wholly, purchased by them from the 
old Company while the old Company was 
still carrying cn business, the spirits being 
purchased elsewLere. They also.embarked 
upon a real estate business, making -large 
purchases of land in Windsor, Toronto 
and Montreal. They each had separate 
personal accounts with the Bank at 
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different branches, and also an account in 
their joint names, all separate and distinct 
from the accounts of the old Company. 

On July 3, 192s, the Bank made an ad- 
vance to Messrs. Burns, Leon and Low of 
$1,500,000 in connection with certain land 
which they had purchased in Dominion 
Square, Montreal, taking assecurity (among 
other securities, a bypothecation by the old 
Company of 59,500 shares of the capital 
stock of the new Ccmpany which stood in 
the name of the old Company. This bypo- 
thecation was the subject of a resolution of 


-the old Company passed at a general meet- 


ing of the old Company, at which all the 
share-holders were present in person or by 
proxy, in the following terms: _ 

“That resolution respecting hypothecation of 59,500 
shares of the stock of Carling Breweries, Limited, 
held by this Company to the Dominion Bank as 
set forth in resolution passed at a meeting of the 
directors this date, be, and the same is hereby 
approved, ratified and confirmed, Carried unani- 
mously.” , 

At that date there was apparently a sixth 
shareholder, Mrs. Burns, but she died short- 


ly afterwards. 

This loan was to be repaid by the three 
partners as to $500,000 by December 21, 
1928, and as to $1,000,000 by June 21 
1929. The old Company had no concern 


‘or interest in the Deminicn Square venture. 


It is, however, true tosay that large sums 


-had at different times, after the sale to the 


new Company been paid out of the old 
Company's assets to each of the three part- 
ners, no doubt (though erroneously) upon 
the footing that so long as sufficient assets 
remained undistributed to answer the paid- 
up capital, those who held substantially 
all the shares might properly take pay- 
ments on account of the moneys which 
would ultimately be receivable by them 
ona winding-up. The moneys so received 
by Messrs. Burns, Low and Leon respec- 
tively were no doubt applied in whole or in 
part in financing their partnership venture 
in real estate. i 
The partners failed to pay off the Bank's 
loan ; and on July 12, 1929, a meeting 
took place at the head cffice of the Bank 
at Toronto, at which there were present 
the three partners, Mr. MacAgy (the Bank's 
chief inspector). Mr. Milliken (the Bank's 
solicitor} and Mr. Asbforth (a supervisor at 
tLe Bank’s head office). TLere is some dispute 
whether a Mr. Springsteen (who is said to be 
a solicitor who acted for the partners, or for 
the old Company, cr for both) was present or 
not, but in their Lordships’ view it matters 
not whether he was present or absent. 
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The object of the meeting was to discuss the 
Position in regard tothe debt which was 
due by the three partners to the Bank, 
and for which the Bank held the securi- 
ties above referred to. The partnera (as 
appears from a letter of July 8, 1929, from 
the Bank's Windsor branch to the head 
office) had already agreedto give further 
security by mortgaging to the Bank cer- 
tain properties (described as Border Cities 
Properties) which they owned in Windsor 
and in Toronto. Two mortgages had in fact 
been prepared by the Bank's solicitors 
ia Windsor and were actually dated June 20, 
1929, ‘although they had not then been exe- 
cuted by any. of the persons made parties 
thereto, viz., the three partners, Mrs. Leon 
and Mrs. Low, the ladies joining to bar 
their dower. On the occasion of the meet-. 
ing of July 12, 1929, according to the evi- 
dence, the twomortgages were signed by 
the three partners : but’ the Bank, desiring 
further security, required that they should 
be given a charge on the’ old Company’s 
interest in the moneys and bonds held by 
the Bank to answer the Government's claim 
against the old Company. A document was 
accordingly prepared by Mr. Milliken upon 
information given to him by Mr. MacAgy: 
It was signed by the three partners and was 
taken away by Mr. Burns for the purpose 
of having the seal of the old Company 
affixed thereto. This is the document which 
has given rise to the present litigation, the 
old Company denying dnd the Bank assert- 
ing that itis an effective security binding 
upon the old Company. In this connection 
it is important to observe that the evidence 
establishes that the Bank made no stipula- 
tion that the execution of the document 
should be approved by a resolution either 
of the directors or of the shareholders of the 
old Company, and made no inquiry as to 
the authority for its execution by the ald 
Oompany. 


iad 


_ The terms of the document must now 
be indicated. It recites the indebtedness 
of the partners to the Bank, and that they 
‘owned the total issued capital stock of the 
old Company ; it recitesthe facts as to the 
‘deposit of the bonds, the sale of same and 
‘the deposit of the cash proceeds. It then 
proceeds as follows ;— i 
- “And whereas the said Bank has required from 
the undersigned individuals further security for the 
puyment of the said indebtedness of the. said in- 
dividuals to the Bank, as the consideration for 
which the Bank willrefrain from immediately tak- 
ing proceedings against the said undersigned indi- 
viduals to recover the said indebtedness. 

Now, therefore, in consideration of the premises, 
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the undersigned Oompany and individuals do and 
each of them doth hereby assign, transfer and set 
over unto the said the Dominion Bank all the right, 
title and interest of them and each of them of in 


and to the said hereinbefore mentioned bonds and _ 


proceeds thereof, subject, however, to the payment 
thereout of the amount of any final judgment that 
may be obtained by the Dominion Government 
against the undersigned Company in respect tot he 
action above-mentioned. 

It is understood and agreed that the said Bank 


shall hold the said bonds and proceeds thereof to ` 


the extent to which the same are hereby assigned 
to the said Bank as further continuing additional 
security forthe payment of the joint and several 
indebtedness from time to time of the undersigned 
individuals to the said Bank and interest thereon, 
and that in connection with the said bonds end 
proceeds thereof hereby assigned to the said Bank 
it shall have all the powers, rights and privileges 
contained in a certain agreement of even date 
herewith executed by the undersigned Company and 
individuals, 

een” at Toronto this twelfth day of July, A. D. 


In addition to the signatures of the three 
Partners, there appears upon the document 
the old Company’s seal accompanied by the 
signature of the president, Charles Burns and 
that of Marco Lieon as secretary. This is 
in conformity with number 10 of the old 
Oompany’s by-laws which provides that the 
president “‘may execute bonds, mortgages 
and other contracts on behalf of the Com- 
pany and affix the corporate seal to any 
instrument requiring the same, and the 
seal when so affixed and attested tby his 
signature and the signature of the secretary 
shall be-valid and binding on the Come- 
pany.” No resolution was ever passed either 
by the Company or by the directors authoris- 
ing the creation of a charge upon the old 
Company's interest in the said bonds and 
cash to secure the indebtedness to the 
Bank of the three partners: but at some 
time shortly after July 12, 1929, the old 
Company's seal was infact affixed to the 
document of charge. At that time the 
position of the litigation between the 
Dominion Goverpment and the old Com- 
pany was as follows:—By a judgment of 
the Exchequer OCcurt, on April 29, 1929, the 
Crown had obtained judgment for asum 
equal to about 17 per cent.of its claim. 
An appeal by the Crown and a cross-appeal 
by the old Company to the Supreme Court 
ot Canada were pending. These eventually 
resulted in a judgment, on February 4, 
1930, in favour of the Crown for the full 
amount claimed. 

The rest of the story is soon told. In 
December, 1930, the Bank sold the balance 


-of -the $100,000 bonds for $103,904 ; and 


after crediting the old Company wiin the 
premium, carried the cash balance $100,000 
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to the special savings account. In Febru- 
ary, 1931, the Judicial Committee advised 
His Majesty tha, the judgment. of the 
Exchequer-Court should be restored. On 
June .3, 1931, the old Company's solicitors 
wrote to the Bank requesting them to pay 
the amount due to the Government and to 
return the balance to the old Company. In 
reply the Bank claimed that the balance 
was hypothecated to the Bank, and on 
June 30, wrote a letter.to the old Company 


stating that they had paid the Government’s- 


claim and had applied the balance in reduc- 
tion of the indebtedness to the Bank for 


which it had been given as security. The. 


‘old Company-then commenced the- present 
action (the writ being issued on October 21, 


1931), claiming the balance of the cash. 


proceeds of the bonds remaining in. the 


Bank’s hands after payment of the Govern-- 


ment’s claim. 

The action was tried by Kelly,: J. who 
held that the Bank was entitled to apply 
the- balance of thes cash proceeds of the 
bonds in satisfaction of the indebtedness 
of Messrs. Burns, Leon and Low and made 
an order accordingly. The old Company's 
appeal from this judgment was dismissed 
with costs. 
that ihe views expressed by the various 


Judges as the basis of their decisions differ- 


widely; and are not in all respects: con- 
sistent: : | 

-Their Lordships feel some uncertainty es 
to what was the real basis of the decision. 
of the trial Judge. He. held-that the three 


partners “were the owners of all of the- 
' shares of the capital stock of the plaintiff, but 


two of the said shares were held one each 
‘by-two other -parties as qualifying shares.” 
By this he seems to mean that the beneticial 
interest- in the two shares was not in the 
two ladies, but in the partners or some of 
“them, so that the three partners were the 


only- persons beneficially interested in the 


stock of the old Company. All that can be 
said as to this is thatsuch a view is 
founded upon no evidence in the case, and 
is-irreconciluble with the fact that the ladies 
were directors, and with s. 103 of K.8 O. 
1927, c. 27 which provides that no person 
shall be elected as a director or appointed 
as a-director to fill any vacancy unless he is 
@ shareholder owning stock absolutely in 
his own right. Moreover, the Bank were 
aware of the true position, for Mr. MacAgy 
in his evidence stated that the Bank’s in- 
formation was thatthe “wives owned the 
qualifying shares.” The matter is of-im- 
portance in connection with the- judgment 
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of Kelly, J., because the greater part thereof 
rests upon the foundation that the three 
partners were the scle owners of all the 
shares in the old Company. He came to 
the conclusion that the business of manu- 
facturing beer carried on by the old Com- 
pany, and the ‘ boot-legging “ business 
carried on by the three partners constituted 
one business carried on for the benefit of 
the three individuals. This is what their 
Lordships understand the learned Judge to 
mean when he used the following langu- 
ago :— 

Ris it not a reasonable inference that three pet- 
sons were the sole owners of the shares of the plain- 
tiff Company’s capital stock, and carrying on business 
in connection with the Company in a sort of partner- 
ship or association in a common business enterprise- 
no longer needed, or in any event deemed they no, 
longer needed, to keep a share register, no one but 
themselves being concerned therein. This appears 
to me to beone of the significant indication that 
there was a community of interest between, and of 
operation in the business carried on by, plaintiff and 
by Low, Leon and Burns the benefit resulting from 
each accruing to these three persons, whether carried 


on in the name of or by the plaintif, or in the name 
of or by these three.” 


Having arrived at this conclusion he 
then proceeded to consider the position as 
he considered it existed on July 12, 1929. 
He s.ates it thus :— : 

“The benefit cf any surplus of the bonds or the 
money so held by the defendant in excess of what 
would be necessary to pay this final judgment when 
delivered would enure to the plaintiff, and through 
it to these three persons who owned all the capital 
stock of the plaintiff, which they were so intimately 
associated in the business in which they were both 
engaged.” _ 

The learned Judge, however, seems to` 
have overlooked the all important facts, (1) 
that even if it were the fact (of which 
their Lordships can find no evidence) that 
the old Company was concerned in the 
“boot-legging” business of the three part- 
ners, that concern must have ceased when 
the old Company had ceased to manu- 
facture beer in 1927, and (2) that the evi- 
deace clearly established that the old Com- 
pany had never been in any way concerned 
in the only business of the paitners which 
was relevant tothe transaction of July 12, 
1929, viz., the real estate business. Their 
Lordships feel unable to support the 
decision of the learned tiial Judge if and 
in so far agit is based upon the view 
that the old Company’s business and 
the business of the three partners was one 
business, the assets of which could be-dis- 
posed of at the will of the three individuals. 
That appears to then: to be.a view which 
cannot be supporied either in law or 
upon the evidence in the case. ‘Towards 
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the end of his judgment the learned Judge 
appears to base his decision upon another 
and a different ground, for he says: “On 
the facts as I see them and on the au- 
thorities, my opinion is that the document 
attacked by the plaintiff was not ultra vires.” 
By that treir Lordships understand him to 
mean that the transaction was within the 
powers of the old Company, and also within 
the powers of the directors to carry-out on 
their own initiative without- the specific 
authority of the old Company conferred 
by a resolution of a general meeting. If 
thts be the true ground of the decision, 
the previous consideration of the interrela- 
tion of the businesses of the old Company 
and the three partners would appear to be 
unnecessary and irrelevant. Their Lord- 
ships, however, for reasons which will 
appear later, feel unable to support the 
judgment upon this ground either. The 
learned Judge refers also to the fact that 
the impeached document is correctly 
executed by the old QCompany in ac- 
cordance with the provisions of the old 

Company's by-laws; but their Lordships 
do not understand him to hold that by 
reason of that fact alone, the document 
must be binding on the old Company; or 
to mean more than that the formalities 
required for the execution by ‘the old 
Company ofa document, which in other 
respects was a proper act of the old 
Company, had been duly observed. 

‘Inthe Court of Appeal divergent views 
were expressed. Riddell, J. A. would, their 
Lordships think, have allowed the appeal, 
but for the fact that he thought from the 
evidence “that the Company was asham 
simulacrum or cloak and that its business 
must be regarded as the business of these 
three, meaning thereby the three partners. 
He thought that the true position was 
that the old Company, although a separate 
legal entity, was acting as the agent of 


the three partners, and was carrying on: 


the business of the 
old Company, but the business of the 
three partners. If this view were correct 
in fact or in law, the result would un- 
doubtedly. be clear; the business and its 
assets (including the bonds) would belong 
to the three partners, who could charge 
them to secure their indebtedness. 
Indeed no execution of the charge by the 
old Company would be required at all, for 
the purpose of passing the beneficial title 
to the bonds. Bnt such a view (although 
Riddell, J. A. seems to ‘have ‘thought 
otherwise) is directly opposed both: to-the 


as such agent not 


E. B. M. COMPANY; LIMITED v. DOMINION: BANK (P. Ò.) 


R 193; 4 Manson 89; 13 T LR 46 


549 


evidence in the case, and to the principles 
and decision in Salomon v. Salomon (1). 
It was never suggested, nor could it on 
the facts of this case ever have been 
suggested, that the business of brewing. 
beer, which was carried on by the old 
Company and which in 1927 was sold by 
the old. Company to the new Company, 
belonged to the three partners, or was 
carried on by the old Company as their 
agent. In point of fact at the crucial date 
(July, 1929), the old Company was not carry- 
ing on any business at all. Neither was 
it ever suggested, nor could it on the 
facta of this case ever have been suggest- 
ed, that the bonds were not in fact and in 
law the assets of the legal entity the old 
Company, but were the assets of the three 
individuals who constituted three out of 
the firve shareholders of the old Company. 

So to suggest or so to hold would be 
directly contrary to the views expressed in 
Salomon v. Salomon (1). Many citations 
from the -speeches in that case might 
usefully be made. For the present one 
will suffice. Lord Halsbury puts his view 
in the form of a dilemma thus:— 

-“Hither the limited Company was a legal entity 
or if was not. If it wasthe business belonged to 
it and not to Mr. Salomon. If it was not, there 
was no person and no thing to be an agent at all; 
and itis impossible to say at the same time that 
there is a company and there is not.” 

In truth Riddell, J. A. appears to have 
been misled by cértain words used by Lord 
Cozens-Hardy, M. R. in the Gramophone 
Typewriter, Ltd. v. Stanley (2) in which he 
States:— 

“I do not doubt that a person in that position 
[t.e., who owns all the shares in a company] .... 
may cause such an arrangement to be entered into 
between bimself and the company as will suffice 
to constitute the company his agent for the purpose 
of carrying on the business, and thereupon 
the business will become for all taxing purposes 
his business.” 

But this can only mean that on the facts 
ofa case it may appear that the legal 
entity has not become the owner of a 
business, but is merely carrying on as 
agent for another person a business which 
is the property of that other person: just 
as on the facts of a case it might appear 
that an individual who was carrying on 
a business was not the owner thereof, 
but was carrying it on as agent for another 
person ‘who was the owner thereof. Lord 
Cozens-Hardy did not mean, and in the 
face of the Salomon case (1) could not 


(1) (1897) A O 22: 66 L J Oh, 35; 751426: 45 WO 
48. 
-(2) (1908) 2 K B 89; 77 L J K B 834; 99 L T 39; 24 
TL R 480; 15 Manson 251. 
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mean, that notwithstanding that a business 
is in fact and in law the property’ cf a 
separate legal entity, a limited Company, 
it could be held for taxation purposes that 
the business was the property of some 
other person, and that the Company was 
carrying on the business, as agent for that 
other person. That this is so is made clear 
in another taxation case, viz. Inland 
Revenue Commissioner v. Sansom (3). In 
that case all the shares in a limited 
company save one were owned by one man 
Mr. Sansom, who (as the phrase goes) 
had turned his timber business into a 
company. Thecompany never distributed 
any dividends, but it made loans to Mr. 
Sansom at different times without security 
and without interest. The company went 
into voluntary liquidation. The loans were 
not repaid, but were taken into account 
when Mr. Sansom received his share of the 
assets in the liquidation. It was sought to 
charge Mr. Sansom with super-tax on the 
loans. The Special Commissioners in the 
case which they stated, found that the 
company was a properly constituted legal 
entity, that it had power to make loans to 
such persons and on such terms as it should 
think fit, and thatit did make such loans 
to Mr. Sansom. They discharged the 
assessment. Rowlatt, J. made an order 
remitting the case to the Commis- 
sioners to: determine (a) whether the 
company in point of truth and fact 
carried on the business or whether Mr. 
Sansom carried it on, and (b) whether if 
the company carried on the business, it did 
so as agent for Mr. Sansom, or whether 
if carried if on on its own behalf for the 
benefit of the corporators. On appeal this 
order was discharged and the decision of 
-the Commissioners was affirmed, on the 
ground that the existing findings of the 
‘Commissioners involved the view that the 
. business was the property of the com- 
pany and therefore negatived the possibi- 
lity that the company was carrying on as 
agent for Mr. Sansom a business which be- 
longed to Mr. Sansom. 

‘Their Lordships are unable to support 
the decision in favour of the Bank upon 
the grounds suggested by Riddell, J. A. 
They believe it to be of ‘supreme import- 
ance that the distinction should be clearly 
marked, observed and maintained between 
an inccrporated company’s legal entity and 
- its actions, assets, rights and liabilities 
on the one hand, and the individual share- 

(3) (1921) 2K B 492;60 LJ K B ‘627; 125 L T 37, 8; 
Tax Cas. 20, Bo ee tek ae 
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holders and their actions, assets, rights and 
liabilities on the other hand. 

Masten, J. A. (whose judgment was con- 
curred in by Latchford, C. J. A. and 
Fisher, J. A.) was of opinion that the 
Company was not a sham or cloak for the 
three partners, and didnot act as agent 
for them. He drew attention (and rightly 
as their Lordships think) to the grave 
risk of introducing confusion into the 
settled principles of company law. He 
held, however, that the impeached trans- 
action was intra vires the Company upon 
the following grounds: that under 1ts 
Letters Patent and the Dominion Com- 
panies Act, the Company had power to 
join with the three partners as co-adven- 
turers: that the evidence established that the 
Company andthe three partners were co- 
adventurers in the “boot-legging” business: 
and that—(the words of the learned Judge 
must now be quoted) :— 

“In my opinion the co-adventure of Low, Burus 
and Leon with the plaintiff Company still continued 
when Ex, 11"—the impeached document—“was 
executed. and that document was executed and deli- 
vered as a part of the winding-up of _co-adventure 
and was within the powers of the plaintiff Company. 

Their Lordships find it difficult to justify 
the view of the facts vpon which this 
decision is based. As already stated there 
is noevidence that the old Company was 
concerned in the ‘“boot-legging” business, 
the old Company had sold its business 
of manufacturing beer in 1927 (not in 
1929 as the learned Judge mistakenly 
thought), the old Company had no kind 
of interest in the real estate business of 
the three partners. the impeached docu- 
ment was executed in relation to, that 
business, and in no wise in relation to 
the liquor export business of the three 
partners. It seems impossible to support 
the foundation upon which the learned 
Judge based his opinion that the transac- 
tion was intra vires the old Company. 
Upon the assumption, however, that the 
transaction was intra vires the old Company, 
Masten, J. A. proceeded to consider the 
objection that the {transaction could not 
stand as being beyond the powers of the 
directors to apply the old Companys 
assets for their personal bonefit, without ' 
the sanction of the Company in general 
meeting duly obtained. — 

He held thatthe transaction could stand 
because it wasa transaction which was 


“entirely proper and warrantable in the 
interests of the Company itself.” He held 


it to bein the interests of the old Company 
on the ground that ifthe document had not 
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been executed, the Bank, cbuld have taken in 
execution the sharesin the old Company own- 
ed by the three partners, and could then have 
proceeded to wind up the old Company, a 
proceeding which, he said, it was desirable 
- to avoid, in order that the old Oompany 
might dispute its liability to the Dominion 
Government, if necessary, by appeal to His 
Majesty in Council: and he pointed out 


that that appeal “proceeded to the Privy . 


Council to the great advantage of the 


Company.” These last words ring strangely - 


for upon the footing that the judgment 
which contains them is correct, itis dif- 
cult to see that anyone derived advantage 
from the result of the appeal except the 
Bank and the three. partners whose personal 
indebtedness to the Bank. was pro tanto 
discharged. Their Lordships are unable 
to appreciate how the Oompany by de- 
` priving itself of its main asset, could be 
helped in its litigation with the Dominion 
Government, and they are ofopinion that 
the benefit to the Company upon which 
Masten, J. A. based this part of his judg- 
ment is not only incapable of bearing the 
weight assigned toit but is in fact non- 
existent. But apart from this consideration 
the judgment cannot be sustained on its 
second ground because, as will be pointed 
oul later, if directors misuse their powers 
as directors for their own advantage, the 
transaction is as against the Oompany of 
no effect, and the Court will mot -inquire 
whether the Company derived any benefit 
from the transaction. 

Davis, J. A. held .that the transaction 
was intra vires the old Company in view 
of “the wide specific powers set out in 
the Letters Patent together with the an- 
cillary statutory powers possessed by it 
under the Act.” Upon the question whether 
it was ultra vires the directors as an 
improper use of their powers, he was of 
opinion (1) that the Bank was entitled to 
rely upon the statement, which the old 
Company was precluded from disputing, 
in the document that Low, Leon and Buras 
owned the total issued capital stock of the 
old Company (2) that a meeting of the 
shareholders to ratify the transaction was 
a mere formality, (3) that a Oompany is 
- bound in a matter intra vires the Company, 
by the unanimous agreement of all its 
incorporators and |up2n the authority 
of Parker v. Reading (4)], is so bound 
without any resolution of the Company in 
general meeting, and (4) that the plaintiff 


had not shown that the old Company had 


(4). (1926) 1 Oh, 975. 
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not derived benefit from the transace 
tion... He therefore held that the appeal 
should be dismissed. Their Lordships 
understand this judgment to be based 
upon an estoppel waich reduced the number 
of shareholders in the old Company to 
the three partners, whose unanimous 
agreement, without any resolution in general 
meting operated as a ratitication by the old 
Company of the disposal of its property for 
the benefit of some of its directors. Their 
Lordships find it unnecessary to express 
any view as to the correctness of the deci- 
sion in Parker v. Reading (4), or as to the 
view that the unanimous agreement of all 
the shareholders of a Company, ascertained 
otherwise: than in general meeting, is 
capable of operating in law as a ratification 
by the Company, because in their opinion 
no ground exists for the alleged estoppel. 
The statement as to the ownership of the 
stock which is contained in the document 
was, as has already been pointed out, not only 
untrue but was known by the Bank to be 
untrue. With the disappearance of the 
estODb eh the foundation of this judgment 
fails. 

In the argument before their Lordships’ 
Board the case for the Bank was argued 
in one respect on somewhat different lines 
from those indicated by the judgmentsin 
the Ontario Courts. 

So far as concerns the question whether 
the: impeached transaction was one“ which 
was -tntra vires or ultra vires, the old 
Company, their Lordships had the privilege 
of listening to close and careful arguments 
from each side. They do not, however, 
feel called upon to decide this point; be- 
cause without in any way expressing a View 
that such atrans2zction asis here in question, 
was intra vires the old Company, they 
are prepared to tender their advice tə His 
Majesty upon the assumption in favour of 
the Bank that the transaction was one 
within the powers of the old Conpany. 

That leaves for consideration the quession 
whether the transaction was one which it 
was within the powers of the directors to 
carry out, and if not whether their un- 
authorised act had in some way been 
ratified; so as to become binding upon the 
old Company. ` 
‘QGounsel for the Bank did not suggest 
that the old Company was in any Sense a 
sham. His argument was that the hypo- 
thecation by the old Company of its property 
to secure the debt of its directers, was an 
act done by the old Company in its own in- 
terest in-order -to protect its share-holding 
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in the new Company which by resolution 
of the shareholders in genernl meeting 
had already been given to the Bank as 
security for that debt; and that any defect 


occasioned by the incapacity of the three - 


interested directors to be the means through 
which the old Company acted in the matter, 
was cured by the fact that all the share- 
holders approved and authorised the transac- 
tion. The Bank, he added, had no notice 
that anything out of the ordinary was 
involved, In these circumstances he con- 
tended that the document was binding on the 
old Company. 


Their Lordships cannot accede to this 


argument. 


In the first place it would seem that 
this suggestion that the motive which in- 
fluenced the hypothecation by the old 
Company was a desire to protect its share- 
holding in the new Company, was advanced 
for the first time hefore their Lordships’ 
Board; there is no trace of it in any of the 
Ontario judgments. That, however, need 
not be a fatal objection to the argument. 
What is fatalis the fact that the evidence 
points all the other way. The old Com- 
pany's shares in the new Company were 
in no way protected; these remained in the 
same jeopardy, W. O. MacAgy's evidence 
is to the following effect:— 

“Q. Was any promise made to anyone upon the 
faith of this document Ex. 11, or in considera- 
tion of its being given, was any promise or 
undertaking given by the Bank to anyone ?—A. I 
think the understanding was that we agreed not 
to unduly press for repayment of our advance at 
once if-they gave us this security. 

From 'whom?—A, From Low, Leon and 
Burns. 

Q. Have you any recollection of anything being 
said about it?—A, No, I have not. 

Q. Was there at any time any arrangement or 
agreement—I' do not mean necessarily in writing, 
but an agreement binding the Bank— 

Mr, Tilley: There are two things there. 

His Lordship: Leave out the binding of the Bank 
part of it. 

Mr. Robertson: Very well. 

. Was there any agreement or arrangement 
that the Bank would give any extension of time?— 
oy 2 se think so 

d as there any enquiry made by you or any- 
one on behalf of the Bank as to the y at 
anyone to give this document on behalf of the 
Oompany ?—A. No. : 

Q. Were any representations made as to the 
authority of anyone to give this document on behalf 
of the Company ?—A. No. 

Q. Was there any requést that the Bank should 
pass by-laws in connection with it?—A. No, 

Q. Was there any request that a meeting, either 
of directors or shareholders, should be held in 
connection with it?—A. No; 

. Was any information given to the Bank as to 
whether a meeting of shareholders or a meeting 
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of oe was held in connection with it?— 
A. No. 

"Q. Had the transaction, that is the giving of this 
document Ex. 11, any other purpose than to 
further secure the Bank in respect of the indebted- 
ness of Low, Leon and Burns?—-A. No. I do not 
think so.” 


Nor was any attempt made in the cross- 
examination on behalf of the Bank of this 
friendly witness. to show that the question 
of protecting the old Company's share- 
holding in the new Company had ever 
entered the mind of anyone. Nor can it, 
in their Lordships’ opinion, be truthfully 
said that all the shareholders approved on 
authorised the transaction, even assuming 
that such approval or authorisation not 
given in general meeting would constitute: 
the equivalent of a ratification by the old 
Company. As ‘already indicated their 
Lordships cannot, in the face of s. 103 of 
the Dominion Companies Act, and of the 
fact that Mrs. Leon and Mrs. Low were 
directors, accept the view that these ladies 
were not the beneficial owners of the shares 
which they held. Neither the pleadings 
nor the evidence establishes that they 
were not such beneficial owners, or that 
they approved or authorised the transac- 
tion in question. Nor should any such 
inferences be drawn in a case in which 
the corporators could have been subpoenaed 
to give evidence, but have not been 
called. 

But, further, their Lordships are of opinion 
that it is impossible by the application of any 
proper test to affirm that this transaction was 
for the old Company's advantage or benefit. 
Its interest in the bonds was its principal. 
if not its only free asset, available for the 
purpose of raising funds which would sn- 
able it to conduct to its end the litigation 
with the Crown. The suggestion that it 
was beneficial to the old Company, to de- 
prive itself of its means of securing to 
itself the surplus value of that asset, in 
order that that surplus value should be 
applied for the purpose of discharging the 
private debts of its directors, is a sugges- 
tion to which their Lordships cannot accede. 
They view the transaction as one wholly 
detrimental te the interests of the old 
Company. 


Moreover, even if (contrary to their 
Lordships’ opinion) some benefit did accrue 
to the old Company from the transaction, 
the overriding fact remains that the old 
Company (acting through its directors and 
not by its shareholders in general meeting) 
purported to apply its property for the 
benefit to those directors. In such a case 
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it is well settled thatthe Court will treat 
the transaction as unenforceable, and refuse 
even to inquire whether the company has 
derived anv benefit from it: and that on 
the ground that the company has not re- 
esived the protection to which it is entitled. 

In the case of Aberdeen Railway Com- 
pany v. Blaikie (5), Lord Oranworth, 
L.C. used the following language which 
seems appropriate to the present case:— 

“This, therefore, brings us to the general question, 
whether a director of a railway company is or 
is not precluded from dealing on behalf of the 
company with himself, or with a firm in which he 
is‘ partner.” 

The directors are a body to whom is delegated 
the duty of-managing the general affairs of the 
company. 

A corporate body can only act by agents, and it is 
of course the duty of those agents so to act as 
best to promote the interests of the corporation 
whose affairs they are conducting. Such agents 
have duties to discharge of a fiduciary nature 
towards their principal. And it is a rule of uni- 
versal application, that no one, having such duties 
te discharge, shall be allowed to enter into engage- 
ments in which he has or can have, a personal in- 
terest conflicting, or which possibly may confiict, 
with the interests of thuse whom he is bound to 
protect. : 

So strictly is this principle adhered to, that no 
question is allowed to be raised as to the fairness 
or unfairness of a contract so entered into, 

Tt obviously is, or may be, impossible to demon- 
strate how far in any particular case the terms 
of such a contract have been the best for the 
interest of the cestui que trust, which it was possi- 
ble to obtain. 

It may sometimes happen that the terms on 
which a trustee has dealt or attempted to deal 
with the estate or interests of those for whom he 
is a trustee, have been as good as could have been 
obtained from any other person—they may even at 
the time have been better, 

But stillso inflexible is the rule that no inquiry 
on that subject is permitted. The English authori- 
ties on this head are numerous and uniform.” 

Their Lordships are conscious that in the 
result the Bank will be deprived of a 
security which will revert tothe old Com- 


. pany, and that the Bank will only benefit 


from the old Company's success against the 
Dominion Government in its appeal to His 
Majesty in Council, to the extent to which 
the interests of the three partners in the old 
Company ean be made available in execu- 
tion proceedings or otherwise for the pur- 
pose of liquidating their indebtedness to 
the Bank. For this they have only to thank 
themselves for taking as security for the 
personal indebtedness of three, directors of 
a limited company, a charge on property 
of that company without any inquiry and 
without satisfying themselves that the seal 
of the company had been affixed to the 


(5) (1854) 1 Macq 461:2 Eq. Rep. 1231;23 L T 
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security in such circumstances as to make 
the security a charge binding on the com- 
pany. This was not a case, as was suggested 
in argument, in which the Bank had no 
notice of anything extraordinary being 
done. It was a plain case of directors 
using their powers as directors to cause 
a limited company to apply its property 
for the benefit of those directors as debtors 
to the Bank. 

The language used by Atkin L. J. in the 
ease of Underwood v. Bank of Liverpool 
(6) at p. 796* may well be cited in this con- 
nection:— 

“The first question is: Had Underwood actual 
authority to deal with the cheques as he did? .. 
He was using the proceeds of the cheques in ques- 
tion to pay his own private debts. Under ordinary 
circumstances actual authority appears to be 
clearly negatived. Nevertheless if was contended 
that the fact that Underwood was the sole director, 
and practically the sole shareholder, gave him, in 
pursuance of the articles, actual authority. He 
was entrusted with all the powers of the company 
the company can only act through its directors, 
and the directors, or director if only one, could 
do what they willed with ‘the company's assets. 
If this means anything it means that a board of 
directors acting as such have actual authority to 
defraud the company by using the company's assets 
to pay debts due to butchers or money-lenders by 
the individual directors, Such an act is quite 
outside the class of acts~management of the com- 
pany's business—authorised to be done by the 
board. The directors, whether collectively or 
singly, have not actual authority to steal the com- 
pany's goods.” 

In the circumstances of this case the 
Bank were not entitled to rely upon the 
document as one sealed by the old Oom- 
pany in the presence of its proper officers, 
and as such binding upon the old Com- 
pany. 

Their Lordships think it right to add 
that although no other registered share- 
holders were shown to exist beyond the 
three partners and Mrs. Leon and Mrs. 
Low, the evidence did- establish that 
other persons were equitably interested in 
and had acquired shares of the old Company. 
For some reason the trial Judge refused to 
accept the evidence that certain other per- 
sons, though not shown to have been 
registered shareholders, had acquired or 
become owners of share. The evidence, if 
accepted, however, seems clear. To take 
as one ‘instance, the case of the witness 
Magid. Heclaimed to have been given in 
1929 two blocks of shares (both common 
and preferred) in the old Company regis- 
tered in the name of Burns, as security 

(6) (1929) 1K B 775 at p. 796; 93 LJ K B 690 
ia L T 271; 40 T L R302; 66 SJ 718: 29 Com. Cag, 
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for liabilities to him by Burns, and to hava 
received two certificates in the name of 
Burns, endorsed in blank. He produced a 
letter of January 23, 1929, written to him 
by Burns cc niirming. the transaction and 
enclosing the two certificates endorsed in 
blank, one for 7,543 preferred shares, and 
the other for 16,666 common shares. He 
produced further correspondence relating 
to the matter and consistent with his evi- 
dence. Throughout his cross-examination 
no suggestion was made that these letters 
were not ‘genuine letters written at their 
respective dates, and containing truthful 
statements. Their Lordehips find it dificult 
to understand how in the absence of even 
a suggestion against the authenticity of the 
letters, it was possible to reach a conclusion 
on the evidence that the witness Magid 
had not in 1529 (though not a registered 
shareholder) acquired shares in the old 
Company. The matter, however, is only of 
importance as indicating that in fact other 
beneficial interests were at stake which were 
capable of being affected by the improper 
disposition of the old Company's assets for 
the benefit of its directors which took place 
in July, 1929. 

In the result their Lordships are of 
opinion that this appeal should succeed and 
that the Bank should account to the old Com- 
pany for the balance of cash remained to the 
credit of the old Company on the “savings 
account” (Ex. No. 8) at the Toronto branch 
on June 30, 1931, after payment thereout 
on that date on the Receiver General of the 
‘sum of $88,073.17. It would appear from 
Ex. No. 8, that the said balance of cash 
was applied (1) in satisfying an indebted- 
ness of the old Company to the Bank at the 
London branch amounting to $8,807.98 and 
(2) in satisfying three sums due to the 
Bank by the three partners, amounting in 
allto a total sum of $323,156.69. If the 
figures on this account are accepted by the 
parties, judgment should be entered for the 
old Company for this last mentioned sum 
with interest thereon at the proper com- 
mercial rate from June 30, 1931, until judg- 
ment. If the figures are not agreed, it 
must be referred to the Master to take an 
account to: ascertain the amount of cash 
standing to the credit of the “savings 
account’ on June 30, 1931, after the said 
payment tothe Receiver-General had been 
made, and ithe Bank must be ordered to 
pay the amount so found, with interest 
thereon at the proper commercial rate until 
payment. The order of the Court of Appeal 
will be discharged, and thé -judgment of 
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Kelly, J., of January 4, 1934, varied by | 
striking out the paragraphs numbered 2 and 
4, by inserting therein either judgment for 
the old Company as above-mentioned, or 
(as the case may be) an order for an account 
and payment as above-mentioned, by order- 
ing the Bank to pay the old Company's 
costs of the action, and by omitting the 
numbers attached to the different para- 
graphs. If the judgment is varied by 
including therein an order for an account 
and payment as above-mentioned, then the 
paragraph which at present bears tre 
number 6, must be varied by substituting 
the word “references” for the word ‘“re- 
ference,” and the word “reports? for the 
word “report”. Their Lordships will humbly 
advise His Majesty accordingly. The Bank 
will pay the old Company's costs of the 
appeals to the Court of Appeal and to His 
Majesty in Council. 

It would be advisable that the parties, 
after considering this judgment should 
endeavour to agree to the appropriate form 
of minutes. 

D. Order accordingly. 

Solicitors for the Appellants :—Messrs. 
Blake £ Redden, 

Solicitors for the Respondents :—Messrs. 
Lawrence Jones & Co. 


—— ap 


NAGPUR HIGH COURT 
First Civil Appeal No. 133 of 1933 
April 17, 1936 
_Stonz, O. J. anD Niyoa, J. 
HARI PRASHAD AND ofsers—APPELLANTS 
; VETSUS i . 
HANU MANTRAO AND otagRs— 
RESPONDENTS 

Transfer of Property Act (IV of 1882), s. 53-A— 
Whether retrospective—Specific Relief Act (I of 
1877), s. 27-A— Right under, nature of—Difference 
between protection under the two provistons—Lease— 
Mining lease— Wrongful removal of minerals— Right 
to damages—Fatlure to pay compensation to surface 
owner—Right to damages, tf ajffected—Measure of 
damages. 

Section 53-A, Transfer of Property Act,is not re- . 
trospective ‘and it cannot be applied to affect the 
rights of litigants in actions commenced before 
April 1, 1930. Durgapada Karmakar v. Nrisingha 
Chandra (1), Muthuswami Aiyar v. Loganatha 
Mudali (2) and Ramkrishna Jha v. Jainandan Jha 
(3), relied on. l 

Section 27-A, Specific Relief Act, gives aright to 
the lessor and tbe lessee to enforce specially a con- 
tract to grant a lease by compelling registration 
where there is part performance. That right, how- 
ever, only applies to contracts to lease executed after 
April 1, 1930. The difference between the protection 
given by s. 53-A of the Transfer of Property Act, 
and the right conferred by s. 27-A of the Specific 


. claiming under him) from enforcing 
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Relief Act, would appear to be that the former 
creates a defence, the latter a ground of claim. 
Section 53-A, prevents the transferor (or persons 
against the 
transferee (or persons claiming under him) any right 
in respect of the property of which the transferee 
has taken or continued in possession, other than a 
right expressly provided by the’ terms of the con- 
tract. [p. 557, col. 2.] 

Where a person hasa mining lease he can claim 
damages for wrongful removal of minerals during the 
period of the lease, even if he has not paid com- 
pensation tothe surface owner Default to pay the 
same will not entitle the surface owner to remove 
the minerals to which the lessees alone is entitled 
after grant of the lease to him, The measure of 


` damages is the value of the minerals tn situ where 


the removal is not wilful and with knowledge. 
Jegon v. Vivian (9) and Peruvian Guan & Co. v. 
Dreyfus Brothers & Co,(10), relied on, Martin v. 
Porter (8), distinguished. |p. £59, col. 1. 
- Messrs. M. B. Kinkhede, R. B. and M. R. 
Bobde, for the Appellants. 
Mr. T. J. Kedar, for the Respondents. 
Judgment —The appellant is the third 
defendant. The suit is for damages 
amounting to Rs. 8,225-12-3, interest and 
costs. The Rs. 8,225-12-3 is claimed as 
compensation for the value of limestone 
removed from an area or areas over Which 
the plaintiff had a mining lease. The al- 


-leged removal took ‘place before and after 


March 28, 1928, but the plaintiff restricts 
his claim to the mineral 
March 28, as the claim for mineral removed 
before that date is admittedly barred. See 
para. 8 of the plaint. 

This claim was made against three defen- 
dants. Judgment has been given against 
all of them. Two (defendant No. 1 and 
defendant No. 2) do not appeal. The 
first defendant is said to bethe owner of at 
least part of the surface of the area in res- 
pect of which the mining lease was given. 
The plaintiff granted certain rights to this 
defendant by an instrument (Ex. 1-D-2). 
It will be necessary to consider what effect, 
if any, this unregistered instrument has. 
The first defendant in turn contracted with 
third defendant in the terms of Ex. 3-D-1. 
The effect of that document will also have 
to be considered. Defendant No. 3 and 
defendant No. 2 entered into some arrange- 
ment for the joint working of the minerals 
so that all the minerals- got were divided 
half and half. The decree is against them 
(and defendant No. 1) jointly for the whole. 

The facts as regards the title of -the 
parties are as follows :— - 

On October 3, 1935, Government granted 
a lease for limestone quarries to the plain- 


. tiff over 7°64 acres, described in the schedule 


and delimited in the plan annexed, for ten 


years. . - =. eet 
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_ The lease granted inter alia the right to 
quarry limestone, convert it into lime or 
cement and to do all acts necessary for 
the extraction or conversion, with liberty 
and power to enter get, etc., with power to 
dispose. 

` It imposed inter alia the obligation of 
paying a certain deed rent payable half 
yearly on January 15, and July 15. A 
royalty had to be paid if the amount of 
mineral got exceeded the certain rent on 
the basis of a royalty of 11 annas per 100 
In other words a certain dead 
rent merging into royalty was reserved. 
Arrears of rent and royalty were made 
recoverable as an arrear of land revenue. 
There isa clause forbidding the assignment 
or underletting of the 

“said lands or any part thereof or the rights or 
privileges therein hereby granted or any of them 
without the previous written sanction of the Local 
Government.” 

An assignment, if sanctioned, must be 
produced for registration in the office of the 
Deputy Commissioner and a fee of Rs. 50 
paid. 
` Subject to certain exceptions the right to 
all minerals, mines and quarries are vested 
in Government which is given all powers 
necessary for the proper enjoyment of such 
rights by s. 218 of the O.P. Land Revenue 
Act. Provision is made by sub-s. (4) of that 
section for the payment of compensation 
tothe owner of surface rights, and sub- 
s. (5) provides : 

“No assignee of Government shall enter on or 
occupy the surface of any land without the previous 
sanction of the Deputy Commissioner, unless the 
compensation has been determined and tendered. . .." 


Admittedly there has been no tender of 
compensation and no previous sanction. 

The plaintiff on July 18, 1927, entered into 
a most remarkable agreement with the 
first defendant. This agreement relates to 
6°36 acres out of 7°64. The 636 are in 
Khasra No. 1126-3. It recites that sanction of 
Government had heen obtained subject to 
conditions which can be stated as requiring 
the first defendant to comply with all the 
terms of the lease as to working the area 
of 6°36 and the plaintiff to be responsible 
for rent and royalty and requiring regis- 
tration in the office of the Deputy Commis- 
sioner of the document. The document 
was registered in that office. It was not 
registered in the ordinary land registry as 
a lease. 

The operative part of this agreement is 


short. It is as follows : 

“The lessee (plaintiff-sub-lessor) agrees that he 
shall be respongible for the payments of rents and 
royalties due under the lease and the sub-lessee 
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(first defendant) agrees that he shall be subject to 
all the terms and conditions of the lease in respect 
of the working of the sub-leased area.” 

It is necessary to add that the recitals 
bezin as follows: 

“Whereas the said lessee agreed to sub-let, subject 
to the sanction of Government, to the said sub-lesses 
for a period of two years commencing from Novem- 
ber 1, 1926, to October 31, 1928, an area of 6°36 acres 
and whereas the necessary sanction; ChC......000 7 

It will be observed that there is no 
habendum clause at all. Nothing is granted 
There are, recitals of a past conditional 
grant leading up to a statement of a present 
agreement’ which agreement had nothing 
to do with leasing, but is restricted to pro- 
viding for the payment by the sub-lessor 
(not the sub-lessee) of rent or royalty and 
the doing of work as required by the Govern- 
ment lease by the sub lessee. l 

The next material step is the agreement 
Ex. 3-D-1, dated August:3, 1927, made bet- 
ween Ist defendant and 3rd defendant. 
After reciting various matters it provides 
inter alia as follows: 

“The vendor (ist defendant) agrees to sell to the 
purchaser (3rd defendant) all limestone extracted 
through the labour and pumping of the purchaser at 
the concession rate of Re. 2-4 per 100 cubic feet... . 
provided all costs of pumping, extraction, etc., are 
borne by the purchaser and that the minimum 
quantity to be purchased would be 200,000 cubic 
feet of limestone.” 

It may be added that the Ist defendant 
owed the 8rd defendant Rs. 3,000 under a 
decree and it was part of this agreement 
that the payments were not to be made to 
the lst defendant, but were to be set off 
against the Rs. 3,000 debt. 

This agreement was not sanctioned by 
Government or referred to Government. 

On February 9, 1928, the plaintiff pur- 
ported to cancel the so-called sub-lease on 
the following grounds : 

(1) “Never contemplated that a third person should 
work the quarry, 

(2) failed in certain duties including discharge 
of obligations'owed to plaintiff, 

(3) failed to register sub-lease, and 

(4) third defendant is quarrying in an area out- 
side the area Sub-leased.” 


This cancellation was notified to Govern- 
ment who replied that they were not con- 
cerned. 

This followed complaints about trespass 
working and non-payment of dead rent 
and royalty contained in plaintiff's letter of 
January 3l, 1928. 

In answer to the cancellation notice lst 
defendant says there is no restriction 
against third party working in the ‘‘sub- 
lease you condescended to give me”. He 
observes that if pl .intiff will let him know 
how much dead rent and royalty is due he 
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will remit; as to non registration he 
observes that he did not know he had to 
register it in two places. He offers to re- 
gister it in the Sub Registrar's Office. 

In the result the 3rd defendant went on 
getting limestone and there is no evidence 
that any notice was sent to him warning 
him tostop. There is evidence that com- 
plaints had been made before to him of 
trespass—working in Khasra No. 1125 and 
that the boundary had been pointed out. 

The first point argued is that the plain- 
tif cannot bring this suit because he has 
not paid compensation to the surface owner 
and accordingly cannot lawfully enter 
and therefore cannot lawfully quarry. This, 
im our Opinion, is fallacious. It may well 
be that the plaintiff cannot enter, we say 
nothing about it, but assume that it does 
not follow that the surface owner, or 
anybody else claiming through him, can 
remove minerals the right to which is, be- 
fore the mining lease, in the Government, 
and the right to get which is, after the 
grant of the mining lease, in the plaintiff. 
If the plaintiff cannot exercise that right, 
then, for the duration of the mining leage 
or until it is determined, no one can 
get the minerals which are accordingly 
blanketed. 


The next point debated is as to the 
effect of the so called sub-lease. This suit 
is after April 1, 1930, though the sub-lease is 
before April 1, 1930. The question whether 
s. 53-A. of the Transfer of Property Act 
applies has accordingly been the subject of 
a lengthy argument. 


The point is a neat one and comes out 
somewhat clearly in this case, though it 
be possible to decide this case, without 
examining the position that arises in 
consequence of the non-registration of the 
agreement of July 18,1927, by treating 
that agreement to an oral sub-lease already 
agreed. On such view the unregistered 
writing is not one from which the terms 
of the transfer can be ascertained with 
reasonable certainty, for there is, in the 
recital (which is the cnly memorandum of 
the oral lease), no mention of considera- 
tion. If it be said there is no mention 
of consideration because there was no 
consideration, then again s. 53-A does not 
assist. If it be said that there is con- 
sideration, viz, the obligation cast upon 
the lst defendant to work, again there 
is a difficulty because that obligation is 
imposed by the agreement of July 18, 
1927, which does not purport to be a 
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lease but merely recites an agreement to 
sub-let, 

Assuming, however, thats. 53-A does ap- 
ply, does it benefit the 3rd defendant ? 

There is already a long catena of cases 
which decide that s. 53-A is mot retros- 
Pective. As to those cases which decide 
that it cannot be dpplied to affect the 
rights of litigants in actions commenced 
before April 1, 1930, we respectfuliy agree. 
See Durgapada Karmakar v. Nrisingha 
Chandra (1), Muthuswami Atyar v. Loganath 
Mudali (2), Ramkrishna Jha v. dJatnan- 
dan Jha (3). Ibis not possible to tell whe- 
ther Gauri Shanker v. Gopal (4), falls 
Within this class of cases as the date when 
that section was brought is not stated. It 
purports to follow Kanji and Moolji v. 
Shunmugan Pillai (5), which was a case 
which was commenced after April l, 
. but related to a lease granted vefore April |. 
Gajadhar Misir v. Bechan Chamar (6),-is 
a Single Judge decision which takes the 
Opposite view to that taken in Kanji and 
Moolji v. Shunmugan Pillai \5) as does 
Suleman Haji Ahmad Umar v. P. N. Patel 
(7), another Single Judge decision. 

our Opinion, in dealing with cases 

like the present, like Kanji and Moolji v. 
Shunmugun Pillai (5), Gajadhar Misir 
v. Bechan Chamar (6), it is not correct 
to speak of s. 53-A having a retrospective 
effect. Its operative words are: “the ‘trans- 
feror......shall -be debaried from enforcing 
wees it would require retrospective effect 
-to be given if what was sougat to effect 
was an action already launcned. If. an 
Act of Parliament says: “No action shall 
be brought upon a gaming transaction,” 
it would not, we feel, be currect to say that 
such a provision is not retrospective and 
60 an action can be brought on a gaming 
transaction if the gaming transaction were 
entered into before the date on which 
the Act came into force, The error is in 
regarding such an Act as striking at the 
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contract when what it strikes at and 
prohibits is the action. 

. What s. 53-A creates is a defence by pro- 
hibiting the enforcement of a right by the 
transferor. 

By the supplementary Amending Act 
(October 21, 1929) s. 27-A of the Specific 
Kelief Act was enacted. Tnat gives a 
right to the lessor and the lessee to enforce 
specially a contract to grant a lease by 
compelling registration where there is part 
performance. That right, however, only 
applies- to contracts to lease executed after 
April I, 1930. 


By the Registration Act, s. 49, pro- 
viso the unregistered lease may be 
received as evidence cf a contract 


in a suit for specific performance or as 
evidence of part performance of a contract 
for the purposes of s. 33-A, ete. Jiow an 
unregistered document could be evidence 
of part performance of a contract (as dis- 
tinct from evidence of a contract) is not 
clear. 

The difference between the protection 
given by s. 53-A of the ‘Transfer of Prop- 
erty Act and the righ: conferred by s. 27-A 
of the Specitic Reliet Act would appear 
to be that the former creates a defence, 
the latter a ground of ciaim. This new 
ground of claim, a statutory expression of 
an active equity based on part performance 
is clearly limited as regards leases, to 
contracts made after April 1, 1930. Is the 
passive equity statutorily expressed in 
s. 54-A similarly limited? We have no 
doubt that s. d3-A has. no retrospective 
effect for the reasons stated in Kani and 
Movlji v. Shanmugan Pillai (9). The 
difficulty lies in tne question whether its 
application to suits commenced after April 
l, 1930 (on which date the amendment 
came into effect) may not ailfect transac- 
tions come to before April 1, 1930, coa- 
trary to the opinion expressed in Kanji 
and Moolji v. Shanmugan Pillai (5). 

-It will be seen that the section prevents 
the transferor (or persons claiming under 
him) from enforcing against the transferee 
(or persons claiming under him) any right 
in respect of the property of which the 
transieree has taken or continued in 
possession, other than a -right expressly 
provided by the terms of the contract. 

In this case the plaintiff is the trans- 
feror, the lst delendant is, the transferee, 
and the 3rd defendant is a person claiming 
under him. The transferee has taken pos- 
session. He has not continued in possession, 


for he has parted with possession to-the 
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3rd defendant, assuming that the transac- 
tions are transactious of lease. The section 
does not, however, say “of which the 
transferor has taken and continued in 
possession.” It does not indeed appear to 
require that the “person claiming under 
him” should either take or continue in 
possession. All that appears to be required 
is thatin part performance of the contract 
the transferee, if not already in possession, 
should take possession or, if already in 
possession, should continue in possession. 
But then what is the position ifhe parts 
with possession to a third party? Does 
the transferor’s power to enforce rights 
arise? Having taken possession of the 
property then the property in question is 
defined. Thereafter in respect of that 
property the transferor is dsbarred from 
enforcing against the transferee or: the 
transferee’s transferee (as a person claim- 
ing underhim, the transferee) any right 
in respect of that property other than a 
right expressly provided by the terms of 
the contract. 

We are thereafter inclined to the view 
that the non-registration of Ex. 1 D-2 is 
not fatal to the lst or 3rd defendant. 

But, as already observed, it is impos- 
sible to regard Ex. 1, D-2 as a writing 
“from which the terms necessary to consti- 
tute the transfer can be ascertained with 
reasonable certainty.” It is obvious that 
there must have been other terms agreed. 
It must for example. have 
agreed that the sub-lessee would pay to 
the lessee rent and royalty but all this 
memorandum says about rent and royalty is 
that the lessee will pay rent and royalty 
to Government. Though there is considera- 
tion mentioned per Ex. 1, D-2, there is no 
consideration mentioned for the transfer. 
Obviously Ex. l, D-2, is not a transfer, It 
recites a transfer, viz., the recited agree- 
ment tosub-let, but nothing appears in 
this document -which enables one to say 
what the consideration for it was. Again 
bearing in mind thatthe lease contained 
a clause restricting sub-letting or assign- 
ment, the sub-lease must, one would 
imagine, contain a clause against assigning 
or sub-letting. There are many other 
terms, e: g., the various liberties necessary 
for mining which one would imagine must 
be included before a sub-lessee of a mining 
lease would be in a position to do any- 
thing. The obvious purpose (especially as 
Ist defendant was the surface owner and as 
such in possession of the surface) of this 
sub-lease is to confer the right to win, get 
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and transport minerals. The very best that. 
can be done with Ex. 1, D-2, is to say that 
the sub lease referred to was on the same 
terms, so far as applicable, as the lease. If 
that be done, then the clause against sub- 
letting or assigning is incorporated. Also, 
if that way of looking at the matter be 
followed, the terms are- made complete and 
consideration is imported. = 

But although by so construing Ex. J}, D 2, 
certain difficulties are avoided, a fatal ° 
defect in the 3rd defendant's title is im- 
ported. For the clause against assigning 
or sub-letting is now introduced. . 

It is sought to get over this difficulty by 
saying that Ex. 3, D-l,isa contract where- 
by the first defendant employed the 3rd de- 
fendant as a contractor to get the minerals 
and whereby he sold to the 3rd defendant 
the minerals when severed at a price so 
far below their market price that the con- 
tractor was able to get his remuneration as ` 
contractor by the difference between the 
sale and market price. = 

It is only necessary, however, to 
at the document to see that: 

(1) The 8rd defendant had notice of 
the need of Government sanction to assign- 
ing or sub-letting. 

(2) The 3rd defendant had imposed’ 
upon him the duty to pay for 200,000 cubic 
feet of limestone, at that date in situ. f 

(3). The 3rd defendant was required 
(and thereby impliedly empowered) to ex- 
tract the limestone and do pumping ‘opera- 
tions and employ the labour required. ~~ 

(4) The so-called purchase price of the 
limestone was Rs. 24 per 100 cubic feet. 
It will be remembered that the royalty on 
limestone is 11 annas per 100 maunds. 

Obviously such an agreement amounts to 
an assignment (however inaptly worded) of 
some mining rights, and to be valid requir- 
ed the sanction of Government. 

Further such an arrangement cut right 
across the spirit of the sub-lease and 
justified the cancellation of that sub-lease, 
in our opinion. This assignment or tights 
imperilled the lease and we are of the 
opinion that the plaintiff was not bound to 
wait until his lease was forfeited before. . 
cancelling the sub-lease. we 

Secondly, such an arrangement (bearing 


glan ce 


in mind ist defendants admittedly des? 


perate financial position) which included 
a clause whereby the Rs. 2-4- was not to be 
paid to lst defendant but was to be taken 
by 3rd defendant in settlement of a decreé 
debt, rendered it exceedingly unlikely that 
lst defendant would he able to pay- the 


~ w Et om a 
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_ royalty to plaintiff, and in view of the fact 
that he had notin fact paid more than a 
small part (Rs. 193) might from an excuse, 
though not a justification in itself, for the 
termination of the lst defendant’s rights. 

Having reached the conclusion that, even 
assuming the sub-lease was binding, the 
plaintiff was entitled to cancel that leasé, 
having also reached the conclusion that the 
attempted assignment by the -lst defendant 
- tothe 3rd defendant of the Ist defendant's 
mining rights, was invalid, it follows that at 
least after February 9, 1928, the lst defen- 
dant, and as a consequence the 3rd defen- 
dant, had no right to mine plaintiffs 
minerals. ` 

Assuming, however, that the 3rd defen- 
` dant thereafter innocently, and believing 
that he had title, continued to quarry and 
remove, does the fact of his acting in good 
faith and without notice absolve him from 
liability ? The answer in our opinion is 
that it does not, though it greatly reduced 
the damages that might otherwise have been 
awarded against him. If might be different 
if there were any facts alleged or proved 
constituting acquiescence, but there is no- 
thing to show that the plaintiff acquiesced in 
the 3rd defendant's removal of minerals 
after February 9, 1928, or indeed before. 
He was complaining from the beginning of 
the presence of 3rd defendant. 

Had 3rd defendant wilfully and with 
knowledge that he had no right mined, then 
it may well be, we decide nothing as to it, 
that the rule in Martin v. Porter (8) would 
apply. As it is, the rule in Jegon v. Vivian 
(9) applies. See also Peruvian Guan & Co. 
v. Dreyfus Brothers & Co. (10). The plain- 
tiff, therefore, recovers the amount of his 
damages, i. e., the value of the minerals 
in situ. That is,in effect, the measure ap- 


plied here and we see no reason tu think 


that the figure fixed is too high. 

We put on one side the minor complexity 
introduced by the fact that the plaictiff com- 
plained that the 3rd defendant trespass— 
worked on No. 1125 as well as No. 1126. That 
would have become a question of impoit- 
ance had it been decided that 3rd defendant 
was entitled to mineon No. 1126. As we 
have decided that he was not entitled to mine 
on No. 1126, it makes little difference whe- 
` ther the stone quarried came from No. 1126 
or No. 1125. Again it might have been im- 
portant to distinguish between the two cases 


(8) (1839) 5M & W 351; 2H & H 70. 
(9) (1871) 6 Ch. 749; 40 L J Ch, 389, 19 W R 365. 
(10) (1842) A O 166 at p. 175, 176; 61L J Ch. 749; 
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if damages according to the rule in Martin 
vy. Porter (8) had been asked for in the case 
of No. 1125, but this is not so. Itis true the 
Judge has found that 250,000 cubic feet was 
got from No. 1125 as wellas 145,000 and 
odd from No. 1126, but be has only given 
damages on the basis of a whole extraction 
of 290,000 and odd (145,000 by 2ud defen- 


. dant, and 145,000 by 3rd defendant, both 


acting in the matter of the getting as 


“partners and, therefore, each made lable 
‘for the whole). 


That finding of an extrac- 
tion in excess of the amount claimed does 
not, in relation to the drd defendant, make 
it necessary to go into the question of what 


‘ was obtained from No. 1126 and what from 


No. 1125. Even if nothing was taken from 
No. 1125, it would make no difference. 
As to the finding that znd and 3rd de- 


fendants worked in partnersnip, there is 


ample evidence to support that finding even 
if one only regards the evidence of the de- 
fendants’ agents. 

Weare accordingly of the opinion that 
the appeal fails and must be dismissed with 
costs. 

N, Appeal dismissed. 
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Civil Procedure Code (Act V of 1908), O. XXI, 
rr. 66, 69, 90, 91, ss. 47, 68—Sale proclamation— 
Time and place not specified—If material 
‘irregularity—S. 47, scope—Lnter pretation—A pplica- 
tion under s. 47 toset aside sale—Whether should be 
allowed—Judgment-debtor, when can be allowed to 
make such application, when decree-holder is auction- 
purchaser—Application, tf can be made under 
QO. XXI, rr. vy, YU and Yi—Separate suit, rf barred 
—Third person auction-purchaser—Sale, +f can be 
set aside by separate ` sutt—Sale by Cotlector on 
transfer to him of decree under s. b5—Validity of 
sale, if can be considered by him—Applecation to 
set aside sale on ground of irregularity, not assail- 
ing sale as null and void—Apptrcatron, one under 
O. XXI, r. 99—Substantial injury must be proved, 

The sale in execution of a decree contemplated 
by the Uivil Procedure Code, is a sale by public 
auction in the manner piescribed by the Gude and 
every sale by public auction is to ne preceded by 
a proclamation of sale which tnter uliu must state 
the time and place vf sale and the omission to 
specify the time and place of sale by means of a 
sale proclamation as prescribed by O. XXI, rr. 66 
and bY is a material irregularity. Babu kam vy. 
fnamullah (1) and Abdul kauf Khan y, Qamr-un- 
nissa (2), relied on, |p. 561, col, 4.) 


é 


560 - HARENDRA NATH MtKeRst v, Hota Nata sat > (ALE) 176 rO : 


Section 147, Oivil Procedure Code, 1s very wide in Judgment-debtor applied to set‘aside the sale and,:. 
. its terms and in one sense all questions relating to- the ground for setting aside the-sale as mentioned * 
the execution, discharge or satisfaction of the dccree in the application was that there was material ir- ` 
that arise’ between the decree-holder and the judg- regularity in Gonducting the.sale that had resulted 
ment-debtor are within the purview of that section. ‘in substantial injury to the judgment-debtor, The 
‘ Nevertheless the section ought tobe so interpreted application went onto state that the sale was illegal 
as not to render redundant the other provisions and irregular, but the validity of the sale was not. 
-contained in the Code. The Legislature has by assailed by the judgment-debior onthe ground that 
O. XXI, rr. 59,90 and 91 made provision for setting ,the sale was: nulland void. The Court that ac- 
~ aside sale in certain events, and those 1ules aie cepted the bid of the decree-holder had undoubted- 
applicable to applications made by the judgment- ly Jurisdiction to hold the sale and property that 
debtor or by the decree-holder for setting aside a ‘was sold was liable to sale: 
sale irrespective of the fact whether the deeree- Held, that the application of the judgment-debtor* - 
holder or a third person isthe purchaser. In‘other for setting aside the sale was not only in fact but 
words, even though the decree-holder is himselfthe in substance as well, under O. XXI, r. 90, Oivil 
purchaser, the jadgment-debtor may under rr. 69 and - Procedure Code, and, therefore, not an application 
. Y0, andthe deciee-holder may under rr.90 and 91, under s. 47, Civil Procedure Code. The applicatjon 
-.apply to set aside the sale, provided the conditions could, therefore, be allowed only if the judgment- 
laid down in those rules are fulfilled. To hold that debtor succeeded in proving not only material ir- 
-aB between the judgment-debtor and the decree- regularity in publishing and conducting the sale but 
_holder all objections tothe sale in execution ofthe also the fact that substantial injury had resulted to 
decree or all applications to set aside thesame him by reason of that irregularity. [p. 563, col, 1.] 
come within the purview of s. 47 would, therefore, i i race 
be to render the provisions of rr. 8&9, . Y0 and 91 Ex. F. 0. A. from the decision of the 
redundant and this would be contrary tothe re- Additional sSub-Judge, Benares, dated 
cognized canons of the ee o ee April 16, L934. 
_1t follows that as between the judgment-debtor an , ' 
the decree-holder only such applications to set aside y Messrs. Shiva Prasad Sinha and K ° 
an auction-purchase made by the decree-holder as erma, lor the Appellant. 
‘do’ not come within the parview of rr. 89, 90 and’ Mr. B. Malik, tor the Kespondents. 
9) are within the scope of s. 47, Civil sates 
4 y . * z ‘ 
Siagi Gy seisd on. (p: 983,001]  Judgment.—This appeal is directed 
A judgment-debtor ora decree-holder may object agains: an order of the Additional Subord ^ 
to the validity of, orapply toset aside, asale on uate Judge of Benares rejecting an appli- 
the ground that the sale was for some reason or ¢aion nied by Harindra Nata Mukerji 


other a nullity, and such objections and applica- i oe l ; i 
tions would undoubtedly fall under s. 47, Civil Pro- ?F pellant for setting aside an auction sale. 


cede Code, as there is no other provision ww the Tue application was ın berms an applicà- 
Uode for setting aside a sale orrefusing to confirm tiou uuderO. AXL r. 90, Uivil Procedure 


the same on the ground that thesale itself was a Gode. and was based , i 
nullity. A sale which is illegal and a nullity cannot -the e was material ae ee neon a th ab 
be set aside under O. XXI, rr. 89; 90 and yl, Civil a Sularily ln Conaucung 


Procedure Uode, When- the sale is held by the Civil the Bale and that we applicant sustained 
Court ; and (a) the decree-holder himse is the Substantial injury by reason of that irregu- 


auction-purchaser and the sale is a nullity,an ob-  Jarity.- ic was ‘further al ae 
jection to its validity or ae application to Bi it tion eae " r alleged in the applica 
aside om that‘ground either by tne judgment-debtor ra : ; : 
.or--the decree-holder falls within ‘the scope ofs. 47, The acceptance of the bid of the decree-holder 

Civil Procedure-Uode, and a separate suit‘to set fered in Court is illegal and irregular and isnot — 
aside the sale is barred, (b) a person-other taunthe 2 5ale under the Uode, : 


-decree-holder is the auction-purchaser and the sale Sri unni . 
-is -a nullity the sale can be set aside only ona suit Stripped of all unnecessary details the 


peing instituted for the purposa and -the execution facis buat culminated in toe application 
-Gourt cannot set aside the sale on the’ground that fOr Selling aside the sale are as tollows: 
jt was null and void, Pokhar Sungh-v. Lula Ram Harindru Nath Mukerji executed a simple ` 


alá: al v. Daim () and Narotum Das v. 1) Os . ` : 
nea 2 Eaten a an ee pares deed LL alr uË Boola Natu. 
ln cases in which the execution of decrees is in e property morlgaged Was nouse pios 


accordance’ with s. 68, Civil Procedure Uode, trans- perty. ALuerealrer Harmndra Nad ALukerjL . 
ferred to the’ Collector an objection to the validity sola a purtion of tne mortgaged property 


‘ot a sale on- any ground whatsoever cannot be t one Mahabir wasihi. Hoole Nain 
entertained by the Coult executing the deuree. Lt bEOHE AE a Sui - ae = a p a 
js not open in such a case either to ~ the decree- 8 ult LOL Sale on asıs OF RIS 


holder ‘or to the judgment-debtor to assail the vali- Mortgage inmpleading botn Harindra Nabn 
dity of the sule py means of an application under Mukerji aud Manabi AwaStul. MaDavir 


s. 4l, Uivil Proceaure Code. lE the sale istheld by Aw, i ; 
the Collector and it is null and void, neither the’ Wastul Commended inter Glia that tue 


Wollector nor the executiun Vourt can set aside thè  PrOperly Purchased by hım should be suid 
gale on that ground irrespective of the tact whether Olly 11 the mortgaged property tuat 
‘the decree-holder or a third person 1s the auctions Yomuined wiu ~Harimara Natu Mukerji 


puichuser, and a suit by the aggrieved party to set l : ; R 
aside~ the sale onthe ground'that it was a ‘nullity Was fund insuilicient to sallsiy the mutt 


18 maintainable, Bhagwan Das. -v. Suraj Prasad -8280 debt. ‘Lhe case came up to tue sgh 
bengh (7), relied on, © -> --. = ++ Uourt and Bhola Nath’s clai was ‘decreed; 


~ 


_- Baola Natn on July 9, 1952 


1937 
: The preliminary decree for sale provided 
` that: i 
; “When the time comes for sale, the execution 
Court wil have tull discietion in the matter. ‘If 
lt is sabistied that it is equitable and fair that the 
defendant's (Mahabir Awasthis) property should be 
sold after the cther property hus been put up for 
Bale, it will have discretion ın the matter." 


A final decree tor sale incorporating the 
above conditions was passed in favour of 
In tne 
course of execution proceedings the decree- 
holder proposed that the morugaged prop- 
erty shouid be sold in two lots, one lot 
being of tne properties toat remained with 
Harindra Natu Mukerji and the other lot 
heing of the properties purchased by 
Mahabir Awastni. ‘lhe judgment-debtor, 
on tue other hand, suggested that a higher 
price would be obtained if the property 
was sold in ave iots and accordingly 
prayed that five lois ot tae mortgaged 


properly be prepared and each lot be soid. 


Separately. the Oourt directed that tne 
Sale should take place botn according to 
the proposals ot tne decree-nolder and 
ot the jJudgment-dentor. iu other words 
the Uourt anected tuat the property should 
be sold ın two lots as well as in ive lots. 
it aiso directed tuat the Amin would not 


aave whe power to accept tue higaest bids. 


and the bids shall be submittea to tne 
Vours which will Dave the power to accept 
or to refuse to accept tue hignest 
Offered by bne purcuaserg WIth respect to 
the Various lots. Maps of the low were 
annexed to the sale proclamation and ıt 
Was noted in the proclamation that without 


tne order of tae Court tue sale would not. 


be: deemed concluded. ‘l'ne Amin conduct- 
ed the sale in both the manners reterred 
lLO above, ‘Lhe total ot the highest bids 
oifered on the sale ot bhe mortgaged prop- 
erly in two lows was Ks. 0,UUu whereas 
tue total of ine aighest bids ouered on the 
B4lO ul klab property in hve iots was 
its. 7,020. ‘Ine Amin submitted a report. 
to the Vourt to tis ettect oun January: 19, 
- ddd4. On ihe receipt of tae Amun's report, 
Whe Uourt nxed January zo, L924, tor the 
decision ol whe queslivu as to wuch bid 
soo0uid be uccepied and nunce ct the date 
xed Was given to ine Vukus OF ine 
` decree huide: und tue judgment-debtor as 
aiSO Ly we Didders whu had gered we 
highest dids. E 

Uu January 24, 1934, >the decree-holder 
Plepollled ao application” intimeting Wat 
ue offered Ks. LUULU tor we entire mort- 
S¢e2eU properly. ‘Lue case was then taken 
up un January 20, 1934, and no one oered 
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a higher bid. The Court accepted the offer 
of the decree-holder and declared him to 
be the purchaser of the property. Harindra, 
Nath Mukerji then filed the application for 
setting aside the sale to which reference 
has already been made. The decree-holder 
contested the application and maintained 
that the sale was valid and could not be 
set aside. The learned Judge of the Court 
below held that there was neither any 
irregularity in accepting the bid of 
Rs. 10,000, nor did the judgment-debtor 
sustain substantial injury by reason of the 
acceptance of that bid. He accordingly 
rejected the application of Harindra Nath 
Mukerji and confirmed the sale. The fact 
that there was material irregularity in 
publishing and conducting the sale cannot 
be .controverted. The sale in execution of 
a decree contemplated by the Civil Proce- 
dure Code is a sale by public auction in 
the manner prescribed by the Code (vide 
O. XXI, r. 65, Civil Proeedure Code), and 
every sale by public auction is to be preced- 
ed by a proclamation of sale which inter 
alia must state the time and place of sale. 
In the case before us no proclamation 
about the sale taking place in the Court 
room on January 26, 1934, was ever issued 
with the result that the public had no 
notice. of the fact that the Court would 
invite bids for the sale of the property 
on. that date. The consequence of the 
Omission to issue a. sale proclamation was 
that the general public was denied the 
opportunity of offering bids higher than 
tue bid ot Rs. 10,000 offered by the decree- 
holder. The omission to specify the time 
and place of sale by means of a sale 
proclamation as prescribed by O. XXI, 
rr. 66 and 69 was a material irregularity: 
vide Babu Ram v. Inamullah |1) and Abdul 
Rauf Khan v. Qamrunnissa (2). 

The question then arises whether the 
sale shoutd bave been set aside on the 
mere ground that there was material 
irregularity in publishing and conducting 
the sale, or it was necessary for the judg- 
ment-debtor, in order to entitle him to 
tne relief prayed for by him, to prove fur- 


‘ther trat substantial injury resulted to 


him in consequence of that material 
irregularity. it is contended on behalf of 
the appellant that the application by 
Harindra Nath Mukerji was not an applic- 
tion under O. XXI, r. 90, Civil Procedure 


(1) 25 A L J 302; 99 Ind. Cas, 926; A I R 1927 


All. 24k; 49 A 402. 
(2) (4930) A L J-1062; 124 Ind. Oas. 721; A IR 


1930 All, 642; Ind, Rul, (1930) All; 677, 


„+ 


562 HARINDRA NATH MUKERJI V. 


Code, but was an application under s. 47, 
Civil Procedure Gode and that on proof 
of ‘the irregularity mentioned above he was 
entitled to an order setting aside the sale. 
In this connection it is argued that the sale 
was a nullity and ought to have been set 
aside on that ground. In our judgment the 
contention advanced on behalf of the 
appellant is not well founded. 

Section 47, Civil Procedure Code, is very 
wide in ils terms and in one sense all 
questions relating to the execution, discharge - 
or satisfaction of the decree that arise bet- 
ween the decree-holder and the judgment- 
debtor are within the purview of that 
section. Nevertheless ihe section ought 
to be so interpreted as not to render 
redundant the other provisions contained. 
in the Code. When the judgment debtor 
objects to the validity of an auction pur- 
chase made by the decree-holder in execu- 
tion cf the decree, the question no doubt 
is one between the parties to the suit and 
also relates to the execution of the decree. 
But this by itself -is no warrant for 
holding that all objections by the judg- 
ment-debtor tothe validity of an auction-. 
purchase made by the decree-holder or his 
application for setting aside such sales are 
necessalily within tne scope of s. 47, 
Civil Procodure Code. The Legislature has. 
by O. XXI, rr. 89, 90 and 91 made pro- 
vision for setting aside sale in certain 


events, and those rules are applicable 
to applications made by the judg- 
ment-debtor or- by the decree-holder 


for setting aside a sale irrespective of the 
fact whether the decree-holder or a. third 
person is the purchaser. In. other words, 
even- though the decree-holder is himself 
the purchaser the jJudgment-debtor may 
under rr. $9 and Y0, and the decree- 
holder may under rr. 90 and 91, apply to 
set aside the sale, provided ihe conditions 
laid down in those rules are iulñlled. To 
hold that as between the judgment-debtor 
and the decree-hoider all objections to the 
sale in execution of the decree or all 
applications to set aside ihe same come 
within the purview of s.47 would, therefore 
be torender the provisions ofrr. 89, 90 and 
91 redundant and this would be contrary 


to the 1ecognized canons of ihe inter- 
pretation oi slatutes. It follows that as 
between the judgment debtor and. the 


decree-holder only such applications to set 
aside an auction-prrchuse made Ly the 
decree-holder as do not come within the 
‘purview of rr..&9, 90, and, 91 are within 
Ibe sccpe ot s. 41, Civil Prcogédure Code 
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vide Superior Bank, 
v. Budh Singh (8). 
A judgment debtor or a decree-holder 
may object to the validity of, or apply to 
set aside, a sale on the ground that the 
sale was for scme reason or other a nul- 
lity, and such objections and applications 
would undoubtedly fall under s. 47, Civil 
Procedure Code, as there is no other pro- 
Vision in the Code for setting a sale or re- 
fusing to confirm the same on the ground 
that the sale itself was a nullity. A sale 
may be void for a variety of reasons. The 
property sold may be property, the sale of 
which is prohibited by law (for instance, - 
the particulars specified in s. 60, Civil 
Procedure Code occupancy holding, etc.) and - 
such a sale is, because of the statutory 
prohibition, void: vide Pokhar Singh v. 
Tula Ram (4). Or the Court selling 
the .property may have no jurisdiction to. 
sell the same. The sale in such a case is 
a nullity: vide Khiarajmal v. Daim (5) 
and Narotam Das v. Bhagwan Das (6). 
The propositions laid down above are sub- 
ject to one important exception, In cases 
in which the execution cf decrees is in 
accordance with s. 68, Civil Procedure Code, 
transferred to the Collector an objection 
to the validity of a sale on any ground 
whatsoever cannot be entertained by the 
Court. executing the decree. | It is, therefore, 
not open in such a case either to the decree- 
holder or to the judgment-debtor to assail 
the validity of the sale by means of an 
application under s. 47, Civil Procedure 
Code, wide Bhagwan Das v. Suraj Prasad 
Singh (7). | 
‘The law on the point may briefly. be 
summarized as follows: (1) A sale which 
is legal and a nullity cannot be set aside. 
under O. XXI, rr. 89, 90 and 91, Civil 
Precedure Code. In other words, objec- 
tions to the validity efa sale on the ground 
that the sale is null and void do not 
come within the purview of those rules. 
(2) When the sale is held by the Civil 
Court; and (a) the decree- holdes himself is 
the auction-purchaser and the sale is a 
nullity, an objection to its validity or an 
application io set it aside on that ground 
either by the judgment- debtor or the decree- 


3 22 A L J 413; £3 Ind. Cas. 1026; A I R 1924 
698. 


(4) (1935) A L J 1137; 158 Ind. Cas. 202; A I R. 
1935 AIL 1016; 8 R A 289; (1935) A L R 958. 

(5) 32 © 298; 32 I A 28; 8 Sar. 734 (P O). 

(6) A I R 1934 AlL 314; 151 Ind. Cas. 244; (1934) 
A LJ 859:7 R A119. 

(7) 47 A 217; 84 Ind. Cas, 1031; A I R 1925 Al, 
146; 22 LA J 1060. 
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holder falls within the scope of s. 47, Civil 
Procedure Code, and a separate suit to set 
aside the sale is barred; (0) a person other 
than the decree-holder is the auction- 
purchaser and the sale is a nullity, the 
Sale can be set aside only on a suit being 
instituted forthe purpose and the execution 
Court cannot set aside the sale on the ground 
that it was null and void. (3) If the sale 
is held by the Collector and it is null and 
Void neither the Collector nor the execu- 
tion Oourt can set aside the sale on that 
ground irrespective of the fact waether 
toe decree-holder or a third person is tne 
auction-purchaser, and a suit by the 
aggrieved party to set aside the sale on 
the ground that it was a nullity is main- 
tainable. 

In the case before us the application by 
the judgment-debtor to set aside the sale 
was specitically under O. XXL, r. 90, Civil 
Procedure Code, and the ground for setting 
. aside tne sale as mentioned in the applica- 

tion was that there was material irregularity 
in conducting the sals that had resulted in 
substantial injury to the judgmént-debtor. 
The application no doubt went on to state 
that tne sale was illegal and irregular, 
but it is manifest that the validity ot 
the sale was not assailed by the judgment- 
debtor on the ground that the sale was 
null and void. ‘Lhe Oourt tnat accepted 
the bid of the decree-holder had uns 
doubtedly jurisdiction to hold the sale and 
property that was sold was liable to sale. 
‘Che sale was, therefore, not void. It no 
doubt, as observed above, was irregular. 
That being so the application of the Judg- 
ment-debtor for setting aside the sale was 
not only in fact but ın substance as well 
under O. XXI, r. Y0, Vivil Procedure Vode 
and, therefore, not an application under 
S. 47, Uivil Procedure Oode. ‘I'he applica- 
tion could, therefore, be allowed only ıf 
the Judgment-debtor succeeded in proving 
not only Material irregularity in publisning 
and conducting the sale but also tne fact 
that substantial injury had resulted to him 
by reason of that irregularity. According 
to the learned Judge of the Court below, 
the. judgment-debtor failed to prove that 
substantial injury had resulted to nim by 
the sale. This tinding of tne learned Judge 
appears to us to be correct. ae 

Tne value of the property mentioned in 
the sale proclamation was Ks. 15,000 and 
there was an encumbrance of Ks. 8,0U0 
on the same. lts value minus the encum- 
brance was, therefore, Rs. 7,000. But the 
decree-holder’s bid which was ‘accepted by 
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the Court was Rs. 10,000. The property, 
therefore, fetched more than its real value. 
Apart from this it was opento the Court 
to have accepted the highest bid reported 
by the Amin and that bid was only of 
Rs. 7,620. The action of the Oourt in 
accepting the bid of Rs. 10,0J0 offered by 
the decree-holder was, therefore, advant- 
ageous to the judgment-debtor and no 
injury resulted to him by the acceptance 
of that bid. The conclusion, therefore, is 
irresistible that though there was material 
irregularity in conducting the sale no 
substantial injury resulted to the judgment- 
debtor. The sale could not, therefore, be 
set aside under O. XXI, r. 90, Civil 
Procedure Code, and the application of the 
judgment-debtor was rightly dismissed by 
the Court below. Tue appeal is dismissed 
with costs. 
D. i Appeal dismissed. 


Ce ae 


PRIVY COUNCIL 
. - Appeal from West Africa 
June 22, 1934 
Lorp RUSSELL or KILLOWEN, Lorp 
. ROOSE AND NIR LANOBLOT SANDERSON, 
CHRISCIAN YAO KISIEDU AND OTABRS—- 
-- APPELLANTS - 
4 & - versus. 
- DJORBUA.DOMPREH AND orazrs— 


- RESPONDENTS. 

. Appeal—F'inding of fact~Appellate Court, if can 
reverse it—Evidence as to  tradition—Findings 
thereon by trial Judge—Value of—Case tried with- 
out jury coming to Court of appeal—Presumption 
of correctness of lower Court's deciston on facts. 

It.cannot be doubted that it is within the powers 
of the Appellate Uourt to reverse the trial Judge's 
finding, upon a question of fact based upon oral əvi- 
dence of witnesses, if there is justifiable reason to 
do s0. i 

Although itis true that the acceptance of one 
version of the tradition does not necessarily involve 
that a man who deposed toa different version was 
testitying tosomething which he knew to be ur- 
true, ıt 1s none-the-less true that prima facie a 
trial Judge who hears and sees how the witnesses 
give their evidence as to \radition, is better quali- 
tied to form an opinion as to whichis the accurate 
version, than those who have not that advantage. ([p, 
066, col; 1.] : í 

No doupt an appealina case tried by a Judge 
alone is not governed by the same rules which apply 
to an appeal after a trial and verdict by a jury. 
lt is a rehearing. Nevertheless before an Appellate 

Vourt can properly reverse a tuding of fact by a 
trial Judge who hus seen and heardthe witnesses and 
can be the best judge notmerely of their inteation 
and desire to speak the truth but of their accuracy 
in fact, it muss come to an affiizmative conclusion 
thut the tinding is wrong. There is a presumption 
iu favour ot ite correctness which must be displac- 
ed. Colonidl Securities Trust Co. v. Massey (1), re- 
lied on. 


\ 
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Mr, W. M. Stoker, fur the Appellants. 

Mr. H. L. Parker, ior tue Kespondenis. 

Lord Russell of Kiilowen —‘inisis an 
appeal. irom a judgment of the West 
Aincan Court of Appeal (Gold Coast Ses- 
sion) which allowed an appeal from a judg- 
ment of the Supieme Court ot: the Gold 


Coast Colony (isaslein fyrovince} pio- 
nounced in two cunsodlidated actious. Hach 
ot these actions was instituted in the 


tribunal of the Omanhene- ot the blate of 
‘Akyem Abuakwa. ‘Lhe first in point ot 
time (the writ being dared Maicu zy, LY¥3s) 
was- an action in wuich one Curistuin Yao 
Kisiedu was plaintuft and one Kwao Doumpreh 
was delendant, and in whichthe plautitf 
claimed damages tor tiepass on the plain- 
tiffs land and an injunclicn to restrain tur- 
ther trespass. In the second action (in which 
he writ- is-daied April 23, 1953) wue said 
Dompieh as plainut claimed ugamst tue 
sad Kisiedu as deiendant damages tor 
trespass on his land.and an injunction. ‘ihe 
two acllons were consvlidated und by an 
older of the Supreme Court dated June zz, 
1933, were transferred for healing and 
determination to the Divisional Court, 
Accra. ‘Lhe dispute between Kisiedu and 
Lcmpieh was nov a dispute as to boundaries 
between two grantees claiming under the 
sume glantorv. IJtach claimed his land 
under a dierent grantor. Kuisiedu derived 
utle_to his parcel of land by purchase in 
1907 irom tne Stcoi ot ‘Vaio and its sub- 
oraimale, Stool ot Adjapoma... Dompreh 
derived title to bis. land, which was a por- 
tion cithe larger parcel claimed by Kuisiedu, 
by -puichasé° iu iL¥ld irom tbe dit0¢l ct 
Asalv. Ubvieusly we ligation mvolved 
bigger questions than-.he mere questions of 
damages ior liespass between ludividuals. 
Jt involved questions oi tiile was between 
difielrent. dtous. For this ieason, orders 
Wele Lide JumMiny as paities tohe two 
ACUS leplebenialives ol tue bluols Con- 
celued. by Wu order ol the saia Livisional 
Court cl Maich 16, lYo4, 1b was oueled 
that a icplesentulive ol ibe bicol ot Asato 
be junta as a co-aelendaut iu bue bist 
achou aud as a Copiau m ibe second 
ACLION, BLU luab iLe uecesbaly amendments 
In lhe plucecaiugs be made. by au viaer 
ol LILE Saue Cuull vl ihe bame Uate il was 
oldeltad lLal lepleseuialives ol the diccis 
o1 ‘Lalo auu AQjaLiume lebpecuvely be jomed 
as CO PplaiLuns lu iLe bibl acllion and as 
Gu-GeleLQauls IL LLE SECULA acuch and that 
“he Leceskuly ameLGments im iLe prcceed- 
Ings te mace. in consequence ci tLe death 
‘o1.Jaswao Dompieh an vider was made on 
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June 29, 1934, entering the name of his 
legal representative (Djorbua Dompreh) in 
the place of Kwao Hompreh as a defendant 
in the first action and asa plaintiff in the 
second action, 

The consolidated actions were heard by 
Deane, C. J. (Gold Coast Colony), the trial 
lasting’ some seven days. He decided in 
tavour of Kisiedu awarding him £100 
damages for trespass and granting an in- 
junction against the defendants in the frat 
action. In the second action he gave judg- 
meut for the defendants with costs. In 
other words the learned Chief Justice held, 
upon the evidence adduced, that the title 
to the land which had been sold to Dompreh 
lay not inthe Stool of Asafo but in the 
Stool of Tafo, and had, therefore, been 
effectively sold to Kisiedu by the Ohene of 
Vafo and the Odikro of Adjapoma. On ap- 
peal this decision was held by Kingdon, 
C.J. (Nigeria) and Webber, C. J. (Sierra 
Leone) to be against the weight of evidence. 
They entered judgment for the defendants in 
the first action, aud in the second action they 
awarded £10 damages for trespass and än 
injunction against the defendants in the 
second action.’ From this it will be seen 
that the findings of fact of the trial Judge 
based’ upon his consideration of the evi- 
dence: given by the witnesses who wére 
called before him, were -dissented from 
and- reversed by the appellate tribunal. 
‘lhat to do sois within their power cannot 
be-doubted, but in order to ascertain whe- 
ther they were justified in the present case 
in reversing the trial Judge upon a ques- 
tion -of fact largely dependent upon oral 
evidence, necessitates a consideration of 
that evidence of the respective judg- 
menis and of the reasons given by the 
appellate tribunal. for diflering from the 
trial Judge on questions of fact. 

One question must be mentioned at the 
outset. iuvidence was given, and was cross- 
examined toim scme detail, as to the exact 
boundaries of the property which had been 
purchased by Kisiedu, and suggestions were 
made that us aresult-of the evidence he 
had not proved bis parcels with sufficient 
certamty to establish that his purchase iú 
tact included any porticn of the land - pur- 
chased by Dcmpreh. A plan (Ex. A) was 
putin evidence. Ihis had been prepared 
as theizesult of a survey made in 1:27 by a 
licensed suiveyor named Kwantreng. It 


‘shows tbe land claimed by Kisiedu sur- 


1uunded by a jelow edging, and (as part 
thereot the land claimed by-Dcmpreh sur- 


rounded by a green edging. It will be 
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convenient to refer to the former as ‘the 
yellow land, and to the latter as the green 
land. The trial Judge took the view that 
in the result the question of parcels and 
boundaries was immaterial to his decision 
of the case. What he said was this: 

“A jot of ‘evidence has been given in the course 
of the case as to the boundaries of the land’shown 
to the respective parties when they acquired the 
lands and what, they .did subsequent.to the -pur- 
chase. All that evidence in my opinion is beside 
the point since at the end neither Kisiedu or 
‘Dompreh and Jarkwa seriousiy, contest a bona fide 
purchase by their opponents of the lands claimed by 
each. It must I think be taken as proved that in 
the year 1907-Kisiedu acquired from the Ohene of 
Tafo and the Odikro of Adjapoma all that parcel of 
‘land delineated in yellow shown on plan “A” and 
that ‘in the year 1919 Dompreh and Jarkwa acquired 
‘by purchase from the Stool of Asafo all that parcel 
of land delineated in green- on the same plan “A”. ” 


Their Lordships. think that. this view of 
‘the learned Judge was correct. There-was 
really no dispute between the parties as 
to the fact that two different grantors had 
‘purported to grant the green land, and the 
-question for decision was which grantor had 
“the title to grant the green land. That this 
‘Was go was made abundantly clear by Counsel 
‘for Dompreh upon the application which 
‘resulted in the orders of March 13, 1934. The 
following is an extract from the Judge’s 
note: 

“Mr. Quist states the question really to be,decid- 
ed is whether the Odikro of Asafo or the Odikro 
of Adajapoma had the title in the land to sell—~ 
The same piece of land has been sold to the reg- 
pective parties by these two Stools, It;will be, there- 
(fore, necessary to join these Stools in order that 
-their title may be investigated.” ; 

The Court of Appeal took a different, 
and as their: Lordships think, a wrong 
‘view as to this. They argued from the 
price paid by Kisiedu, from the fact that 
the green land remained uncultivated by 
him, and from the absence of any name 
-plate on a certain tree at the south-eastern 
corner of the green land, that Kisiedu had 


only purchased the yellow land which is. 


situate to the north of the green land. 
They went further and discredited, as their 
Lordships think without justification, the 
evidence of Kwantreng, the licensed sur- 
veyor, who was an independent witness, 
‘and ‘who testified to the fact that a tree at 
the south-western corner of the green land 
had borne one of Kisiedu's name. plates. 
In view of Counsel’s language, already 
cited, and of the trial Judge's statement set 
out above, the case must necessarily have 
preceeded upon the footing that the green 
and-had ‘purported to håve been conveyed 
‘to’ both’; dnd in their Lordships’ opinion the 
‘quéstion whether’the' green land’ was.includ- 
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ed in the conveyance to Kisiedu was not 
Open to doubt or question in the Court of 
Appeal. 

_ Nevertheless the learned Judges in the 
Court of Appeal investigated this question 
and came to the conclusion that Kisiedu 
has failed to prove that the land conveyed 
to him included any of the green land. 
That in itself, if true, would have been 
fatal to Kisiedu in the litigation, but it 
would in no way have affected the larger 
question as- between the rival Stools. As 
already indicated, their Lordships think 
that the Court of Appeal ought not to have 
reached that conclusion, and they fear, 
moreover, that that Couri’s view of the case 
has been to some extent coloured by its 
view of this matter. Although four points 
were argued in the Court of Appeal as 
grounds for reversing the -decision of the 
trial Judge, only one succeeded, viz., that 
the judgment was against the weight of evi- 
dence ; and before their Lordships’ Coun- 
sel for the respondents rightly based his 
claim to.succeed on the appeal, upon that 

point alone.. . 

_ It is necessary now to explain the point . 
to which the evidence was directed, and 
the question of fact upon which the case 
depended. The case turned upon the ques- 
tion whether the lands which the Odikro 
of Adjapoma held in 1904 (the reason for 
the selection of that date will appear 
later) and with which he served the Stool 
of the Ohene of Asikwa had originally 
‘belonged to-the Stool of Tafo or to the ‘Stool 
of Asafo. This in turn depended upon 
tradition, as to what had happened in the 
dim and distant past. Up. toa point the 
traditions deposed to were in agreement. 
Long ago the Chief of Asiakwa, one of the 
Ashanti invaders, obtained permission for 
his servant (one Koyo, a hunter) and his 
wife, Adjapoma, to settle and hunt on lands 
subsequently and now known as the 
Adjapoma lands. From this beginning had 
sprung the Stool and lands of Adjapoma. 
The point upon which the evidence of 
tradition given on behalf of Kisiedu and 
his side differs from that given on behalf 
of Dompreh and ‘his side, is as to the Stool 
from which the Chief of Asiakwa had sought 
and obtained ‘the aforesaid permission ; in 
other .words to which Stool the Adjapoma 
lands then belonged. Kisiedu’s witnesses 
said that according to tradition the Stool 
of Tafo was applied to and gave permission: 
Tafo supplied the land for Koyo and 
Adjapoma to occupy; the Adiapoma lands 
belonged to Tafo. Dompreh’s witnesses 
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asserted that according to tradition the 
Stool of Asafo was applied to and gave 
permission : the Adjapoma lands belonged 
to Asafo. If the Adjapoma lands belonged 
to Tafo, ‘the title in the green land had 
passed to Kisiedu. If the Adjapoma lands 
belonged to Asafo the titlein the green land 
had passed to Dompreh. 

The trial Judge heard the witnesses, and 


although 'it is true that the acceptance of ` 


one version of the tradition does not neces- 
sarily involve that a man who deposed to 
a different version was testifying to some- 
‘thing which he knew to be untrue, it is 
none the' less true that prima facie a trial 
Judge who hears and sees how the witnesses 
give their evidence as to tradition, is better 
qualified to form an opinion as to which is 
the accurate version, than those who have 
not that advanige. 

' In this case the trial Judge after a long 
trial and a close and careful examination 
‘of the evidence, came to the conclusion 
that the version of the tradition which gave 
Tafo as the owner of the lands was the 
correct one and decided accordingly. In 
reaching this conclusion he based himself 
on corroborative matters of different kinds. 
But first and foremost he fastened upon 
one matter which was undisputed and in- 
disputable, to which their Lordships now 
refer. In or about the year 1904 the Odikro 
of Adjapoma became indebted under a 
judgment to a neighbouring chief (the 
Chief of Okoko), in a considerable sum. 
He applied to his overchief the Ohene of 
-Asiakwa for assistance to pay the debt. The 
Ohene of Asiakwa was unable to find the 
necessary money, and told the Odikro of 
Adjapoma to apply to the Ohene of Tafo, as 
the Adjapoma lands had been given by the 
Ohene of Tafo. That evidence was given 
by Kofi Peasah who was the Ohene of 
Tafo at the time of [the trial, and the nep- 
kew of Kwadjo Peasah, who was on the Stool 
of Tafo in 1904. His evidence runs thus: 

“The Odikro of Adjapoma owed about £750 ex- 
penses in the dispute. The Adjapoma Odikro went 
to the Ohene of Asiakwa and .asked him to help 
him to pay the debt. The Ohene of Asiakwa refused 
to pay more then £30 but said that Adjapoma land 
was given to him by the Ohene of Tafo, so they 
should go to him to pay. The Odikro cameto my 
uncle and my uncle sent messengers to the Ohene 
of Asiakwa to ask him if what the Odikro of 
Adjapoma said was true. The Chief sent. back 
by the messengers to say yes it was true. Then my 


uncle paid the debt and the Ohief of Adjapoma 
gerved him.” 


Their Lordships appreciate that this is 
evidence given by an interested witness, 
but the truth of it is, they think, estab. 
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lished, and the weight of it placed beyond 
doubt by the undisputed facts that Adja- 
poma did apply to Tafo for the money and 
obtained it from T'afo, and by the evidence 
which was given by an important witness 
called on the other side, wiz. Kwesi 
Kromo, the representative of the Ohene of 
Asiakwa, who made the following state- 
ment : 

“The Chief of Asiakwa gave £30 and that was 
not sufficient, so Adjapoma refused to take it. 
They went to the Ohene of Tafo and obtained the 
loan. I have not heard if the Ohene of Tafo sent 
to the Ohene of Asiakwa about the matter. I know 
since then: the Odikro of Adjapoma has served tĦe 
Ohene of Tafo and not the Ohene of Asiakwa, but 
I don’t know why or of any arrangement. Itis the 
custom if a man gets into debt to go to the man on 
whose land he is living for help. I can’t explain 
ore Adjapoma people went to Tafo and not to 

safo.” 


Here at all events is a solid fact upon 
which a trial Judge might well relv in 
arriving at a decision in a case in which 
vague and uncertain evidence abounds. 
There were no doubt many other matters 
deposed to which gave indications pointing 
some in one direction, some in the other, 
and from which inferences could be drawn 
favourable to one view of the facts or the 
other. Their Lordships do not think it 
necessary to go through these other matters 
in detail. Suffice it to say that Deane, C. J. 
considered them, weighed them, and came 
to the conclusion that the title to the green 
land was in Tafo, when Tafo and the 
Odikro of -Adjapoma sold it to Kisiedu; with 
the result that Dompreh had acquired no 
title to the green land and was a trespasser 
thereon. Their Lordships find it impossible 
to say that the Court of Appeal could, on 
the materials before them, properly be 
satisfied that this finding of fact by the 
trial Judge must be erroneous. No doubt 
an appeal in a case tried by a Judge alone 
is not governed by the same rules which 
apply to an appeal after a trial and verdict 


by a jury. It isa rehearing. Nevertheless 
before an Appellate Court can properly 


reverse a finding of fact by atrial Judge 
who has seen and heard the witnesses and 
can best judge not merely of their inten- 
tion and desire to speak the truth but of 
their accuracy in fact, it must come to an 
affirmative conclusion that the finding is 
wrong. There isa presumption in favour 
of its correctness which must be displaced. 
As Lord Esher, M. R. said in Colonial 
Securities Trust Co. v. Massey (1): 

“Where a case tried by a Judge without a jury 
comes to the Court of Appeal, the presumption is 


(1) (1898) 1 QB 38; 65 LIQ B 100;73L T 497: 
44 W R 212, 
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that the decision of the Court below- on facts was 
right, and that ‘presumption must be displaced by’ 
the appellant.” 

Their Lordships must, they think, apply 
‘the same test and ask themselves whether 


in their opinion the presumption in favour. 


of the findings of the trial Judge has been 
displaced ; and they feel bound to answer 
this question in the negative. In the 
- Appellate Court the importance of Kwesi 
Kromo’s evidence, as bearing on the inci- 
dent of 1904, appears to have been over- 
looked. The whole incident is disposed of 
Kingdon, ©. J. with the observation 
ab 

“the explanation given by the appellants that 
Adjapoma turned to Tafo for financial assistance 
because Tafo was the wealthy neighbour who was 
able to give it, is a possible one ” 

This appears to their Lordships to be 
an unsatisfactory treatment of a crucial 
piece of evidence. Webber, C. J. does not 
even refer to it, but devotes the greater 
part of his judgment to the question whe- 
ther Kisiedu had proved that his parcels 
included the green land. Their Lordships 
are unable to discern in these Judgments 
any solid grounds for displacing the pre- 


sumption which properly exists in favour | 


of the correctness of the facts which have 
been found by the trial Judge ; and dealing 
with the matter as though it came before 


them directly on appeal from his decision, 


they find no reason either for displacing 
that presumption, or for disagreeing with 
the judgment which he pronounced. Their 
Lordships are of opinion that the appeal 
should be allowed and the judgment of 
Deane, C. J. restored, and they will humbly 
advise His Majesty accordingly. The res- 
- pondente must pay the appellants’ costs 
of the appeal to His Majesty in Council, 
and to the West Af: ican Court of Appeal. 

D. Appeal allowed. 

Solicitors for the Appellants :—Messrs. 
Sidney, Redfern & Co. 

Solicitors for the Respondents :—Messrs. 
Linklaters & Paines. 
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both simple and compound interest—Rate of interest 
under s. 30, how calculated—Whether on accumulat- 
ed amount. due: as at ‘December 31, 1929, or on prin- 
cipal amount advanced—Lower Court acting with 
material irregularity in exercise of his jurisdiction, 
in not applying the provisions of law on the question— 
Revision, whether competent ~ Order of Civil Judge res 
lating to payment of instalments —Appeal, where lies. 

The rate of interest to be fixed by the Court in 
an application under s 30, U. P. Agriculturists’ 
Relief Act, is to be calculated not on the ac 
cumulated amount due under the loan as at Decem- 
ber 31, 1929, but upon the principal amount ad- 
vanced as logan. The word “ interest “in s. 30, U. P. 
Agriculturists’ Relief Act, must include both the 
Simple and the compound interest and the word 
‘loan’ in that section must mean the principal sum 
advanced which remains outstanding at the time 
when the application was made. Kailash Kuar vy. 
Amar Nath(2), dissented from, Ramman Lal v. 
Kamala Dat (3) and Kamala Dat v. Ramman Lal 
(4, referred to. [p. 573, col. 2.] 

No application in civil revision would lie if the 
Court below has merely decided a case wrongly, but 
an application in revision would lie where it 
has acted with material irregulari'y in the exercise 
of its jurisdiction, by not applying its mind at all 
to the mandatory provisions of the law. Hence where 
the lower Court directs that the future interest 
shall be calculated on the accumulated amount due 
under a loan as at December 31, 1929, in an applica- 
tion under s. 30, U. P. Agriculturists’ Relief Act, thus 
acting with material irregularity in the exercise of its 
jurisdiction, civil revision against the order is main- 
tainable Bireshwar Das v. Umakant Pande (1), relied 
on. [ibid] 

Per Thom and Harries, JJ.—It is plain from the 
provisions of s. 5, of the Act, that the Legislature 
intended that all appeals challenging the decision 
of the Civil Judgeunder s.5 should be in the Court 
of the District Judge alone. Itis true, that in suits 
where the valuation is above Rs, 5,000 the Oourt 
of the Civil Judge is subordinate to the High Court, 
but the words of the section are ‘immediately sub- 
ordinate’ and the intention of the Legislature was 
to confine the appeal to the Court of the District 
Judge in every case, no matter what the valuation 
of the original suit was. Consequently where the 
order of the Civil Judge relates to the payment of the 
decree by instalments, no appeal lies in the High 
Court. Bireshwar v, Umakant Pande (1), relied on. 


F. À from an order of the Second Sub- 
Judge, Meerut, dated August 24, 1935. 


Order of Reference to a Full 
Bench 
Thom and Harrles, JJ.—This is a first 
appeal from the order of the learned Civil 
Judge, of Meerut in an application under 
ss. 5 and 30, Agriculturists’ Relief Act. 


The decree-holder had obtained final de- 


cree for sale on the footing of his mort- 
gage. The applicant thereafter presented 
an application under the Agriculturists’ 
Relief Act praying that the rate of interest 
be reduced to 54 per cent from Janu- 
ary 1, 1930, onwards and for the con- 
version of the decree into an instalment 
decree extending over a period of 15 years. 
The learned Civil Judge has reduced the 


568 
rate of interest to 3% per cent.-per annum 
‘‘gimple until such date as this: rate is 
superseded by new rate under the orders 


ofthe Local Government and directed 


that amount due under the decree be paid 
in ten annual instalments. The judgment- 
. debtor .has appealed against the order of 
. the Civil Judge. -Learned Counsel for the 
respondents ‘took the preliminary objec- 
tion that so far as the order of the Court 
below related to the payment of the debt 
_.by instalments, it was not appealable to 
this Court. Learned Counsel maintained 
-that this was plain from the terms of 
` 8. 5 (2) of the Act. Sub-s. 2 isin the follow- 
_ ing terms: 

“Tf, on the application of the judgment-debtor, 
the Court refuses to grant instalments, or grants 
+. number or period of instalmenis which the 
-judgment-debtor considers inadequate, its order 
shall be appealable to the Court to which the Court 
, -passing the order ia immediately subordinate and 
` the-decision of the Appellate Court shall be final.” 

Learned Counsel ‘for the respondents 
contended ‘that the Court’ of the Civil 
-Judge of Meerut was immediately subor- 
dinate to the Court of the District Judge 
and that therefore if the judgment-debtor 
desired to challenge the order of the Civil 
Judge, his remedy was by way of an appeal 
‘in the ‘Court of the District Judge. It 
was contended for the judgment-debtor 
on the other hand that in virtue of the 
‘fact that the valuation of the suit was 
over 'a lakh of rupees, an appeal against 
the order of the’ Civil Judge was ‘competent 
` in this Oourt. This question was consi- 
dered jin:Bireshwar Das v. Umakant Pande 
(1) by a’ Bench of this Court. In the deci- 
‘sion of that appeal it was held that the 
appeal from the order of -the Oourt of 
the ©ivil Judge lay in the Oourt of the 
District Judge and not in the High Court. 
We find ourselves in agreement with this 
conclusion. It appears to us to be plain 
from the provisions of-the section that the 
Legislature intended that all appeals chal- 
lenging ‚the decision of the Civil Judge 
under s. 5 should be in the Court of the 
District Judge alone. It is true, as learned 
Counsel for the appellant contended, that in 
-suits where the valuation is above Rs. 5,000 
‘the Court of the Civil Judge is sub- 
ordinate. to the High Court, . but the 
words of the section are ‘immediately sub: 
ordinate’ and we are of the opinion that 
the intention of the Legislature was to 
‘confine the appeal to the Court of the 
District Judge in every case, no matter 
what the valuation of the original suit 
was. We are supported in our decision 


j 
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on this point by the terms of s. 3, Civil 
Procedure Code. We therefore hold that 
so far as the order of the learned Civil 
Judge relates to the payment of the decree 
by instalments, no appeal Jies in this 
Oourt. 

The appellant in these proceedings ap- 
peals also against the order of the learned 
Civil Judge so far as it relates to the ques- 
tion of interest. It was conceded during 
the hearing by learned Counsel for the 
appellant that no appeal lies in this Court 
against the decision of the learned Civil 
Judge -upon the question of interest. 
Learned Counsel, however, invited us ‘to 
treat his appeal against the Judge’s order 
in relation to the question of interest as a 
revision. He maintained that under the 
provisions of s. 30 of the Act the Court 
below had no jurisdiction to award interest 
from January 1, 1980, upon the accumu- 
lated sum due on that date. Learned 
Counsel maintained that the intention of 
theLegislature was that interest from Janu- 
ary 1, 1930, in cases where the rate of 
interest is reduced under the provisions - of 
s. 30 should be calculated upon the amount 
originally advanced on loan, 

The question raised in this argument is 
one which is not unattended with diff- 
culty. The difficulty is due to a large 
extent to faulty draftsmanship. The point 
was considered in Kailash Kuer v. Amar 
Nath (2). It was held in that case that the 
reduced rate of interest under s, 80, Agri- 
culturists Relief Act, was intended by the 
Legislature to be calculated on the ac- 
cumulated amount due by the debtor as at 
December 31,1929. The terms of s. 30 
were also considered in aSingle Judge deci- 
sion of this Court: Ramman Lal v. Kamala 
Dat (3). Itis not clear from the report in 
that case whether the contractual rate of 
interest was simple or compound. The 
decision, however, was that the reduced 
rate of interest under s. 30 should be cal- 
culated on the original amount of loan and 
not on the accumulated amount due on 
December 31, 1929. 

The question is one of genera] import- 
ance and the decision of the Court will 
affect the rights of the parties in a large 
number of cases. We are accordingly of 

(1) A IR 1937 AIL 297; 168 Ind. Cas, 655; DRA 
661; (1937) A LJ 363; (1937)R D 249; 1937 AL R 


391: 1 L R (1937) All. 514. 
=*(9) A I R 1936 Oudh 334; 162 Ind. Oas. 396; 12 Luck, 
175; (1936)0 W N 471; 1936 O L R 269;8R O 
377: (1936) R D 218, 

(3) (1937) A J12: 166 Ind. Cas. 816; AIR 19 


All, 864; (1936) R D 491; 1937 A L R 67;9 R A 454, 36 
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the opinion that the point in issue should 
be authoritatively decided by a Full Bench 
of this Court. Learned Counsel for the 
respondents contended further that no 
revision lay against the order of the 
learned Civil Judge upon the question of 
interest. His argument was that the 
earned Judge had jurisdiction to interpret 
s. 30, Agriculturists Relief Act, and even 
if his interpretation, be wrong, it cannot be 
said that he acted without jurisdiction or 
with material irregularity. We consider 
that this is a point which also might ap- 
.propriately be decided by the Full Bench. 
In the result we direct that the record 


be laid before the learned Chiet Justice © 


for the constitution of a Full Bench, to 
decide these questions: 

(1) Whether the rate of interest to be 
fixed by the Court in an application under 
s. 30, Agriculturists’ Relief Act, is to be 
calculated on the accumulated amount due 
under the loan as at December 31, 1929, or 
upon the original. amount advanced on 
' loan ? o 

- (2) Is an application, in civil revision 
against an order of the Civil Judge direct- 
ing that future interest shall be calculated 
on the accumulated amount due under a 
loan as at December 31, 1929, in an ap- 
plication under s. 30, Agriculturists’ Relief 
Act, maintainable ? 

Mr. Panna Lal, for the Appellant. 

Mr. B. Mukerji, for the Respondents. 

OPINION. | 

Sulaiman, ©. J.—This case raises two 
questions of law which have been referred 
to a Full Bench by a Division Bench 
before which a first appeal which was con- 
verted into a revision came up for hearing. 
On October 11, 1923, a mortgage-deed 
for Rs. 4,500, and on October 24, 1923, 
another mortgage deed for Rs. 40,500 
were executed by the same mortgagor in 
favour of the predecessor of the respond- 
ents, both carrying interest at Re. 0-11-6 
per cent. per mensem compoundable every 
six months. It appears that the judg- 
ment-debtor from time to time paid 
Rs. 22,000 towards the discharge of this 
loan. A suit was brought for recovery of 
the consolidated amount due and a decree 
ewas passed on November 24, 1934, fora 
sum of Rs. 1,34,921-13-0, which included 
interest at the contractual rate up to the 
date of the decree, that is, pendente lite 
interest, and carried future interest at 6 
per cent. per annum. It may be mention- 
ed that under the documents a higher 
Tate of interest, namely, 1 per cent. per 
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mensem, was chargable on unpaid interest 
after the expiry of .every period of six 
months. It was on this account that the 
amount decreed was much more than the 
amount originally advanced. 

The judgment-dabtor applied - to the 
Court below under s. 5 and s. 30, U. P. 
Agriculturists’ Relief Act (Act XXVII of 
1934) for a direction that the amount should 
be ordered to be payable by instalments, 
and for areduction of the rate of interest 
fixed under the decree. The decree-holder 
was satisfied with the order of the Court 
below but the judgment-debtor preferred a 
first appeal, and as no appeal lay it was 
treated as a revision. No question now 
remains before us as regards the fixing 
of the instalments ordered by the Court 
below. The only questions are: 

“(1) Whether the rate of interest to be fixed by the 
Gourt In an application under s. 30, Agricul- 
turists’ Relief Act, is to be calculated on the ac- 
cumulated amount due under the loan as at De- 


cember 31, 1929, or upon the original amount ad- 
vanced on loan ? 

(2) Is an application, in civil revision against an 
order of the Oivil Judge directing that future 
interest shall be calculated on the accumulated 
amount due under a loan asat December 31, 1929 


in an application under s, 30, Agriculturists’ Relief 
Act, maintainable ?” 


The matter has been referred to a Full 
Bench because cf the importance of the 
question on which there are two decisions 
of a learned Judge of this Court in conflict 
with the opinion expressed by a Division 
Bench of the Oudh Chief Court. In Kailash 
Kuerv. Amar Nath (2), it was observed 
that s. 30 provides only for a reduction of 
the rate of interest, and the Court cannot 
interfere with the term of contract in any 
other way, and was then held that in view 
of the use of the word ‘on a loan’ which 
was paraphrased as ‘in respect or a loan’, 
and in view of the fact that in s. 3] the 
words used are ‘the sum originally bor- 
rowed’, there was no justification for any 
interference with the amount found due 
under the terms of the contract or decree 
up to December 31, 1929. It was accord- 
ingly held that the compound interest would 
continue to run even after December 31, 
1929. On the other hand Bennet, J. in 
Ramman Lal v. Kamala Dat (3) and Kamala 
Dat v. Ramman Lal (4) held that the Court 
was empowered to reduce not merely the rate 
of interest in accordance with the provi- 
sion of sub-s. (1) but also “the amount 
decieed on account of interest.” Stress 
was laid on thefact that in sub-s. (2) of 


(4) A I R 1937 All.114; 167 Ind. Cas, 316; (1936) R 
D 593; 9 R A524; 1937 A LR 172. 
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a. 30 the word ‘amount’ has been inten- 
tionally used. The expression ‘interest on 
a loan’ was taken to be different from the 
expression “interest on the loan plus the 
amount of interest accruing by the date 
of the suit.” It was held that the Legisla- 
ture intended to empower the Court to 
reduce the pendente lite rate of interest 
not merely as a rate but also to reduce 
the amount by providing that that interest 
should only be on the loan, that is the 
principal of the loan, and not on accrued 
interest. 

Now fortunately the Agriculturists’ 
Relief Act defines both the terms ‘loan’ 
and ‘interest.’ Section 2 (10) (a) lays down 
that ‘loan’ means an advance toan agri- 
culturist, whether of money or in sind, 
and shall include any transaction which is 
in substance a loan, but shall not include 
three things excepted therein. The expla- 
nation {othe definition also shows that a 
-loan advanced as one transaction is to be 
deemed to be one loan even though it is 
evidenced by several documents or by 
separate entries in a document. On the 
other hand s. 2 (8) lays down that 
‘interest’ includes the return to be made 
over and above what 
whether the sameis charged or sought to 
be recovered specifically by way of interest 
or in the form of service or otherwise. 
It is, therefore, obvious that there is a 
sharp distinction between the word ‘loan’ 
which means advance of money or in kind 
and which would embrace one transaction 
consisting of separate loans given at one 
time, and the word ‘interest’ which means 
the return to be made over and above 
what had been actually lent. Taking these 
iwo definitions tcgether it is difficult to 
see how, it can be argued that the word 
Soan’ includes some interest on the sum 
‘actually lent as well, when the definition 
of ‘interest’ talks of it as a return made 
over and above what had been actually 
lent. Unfortunately the attention of the 
Oudh Chief Court was apparently not 
drawn by thelearned Counsel who appeared 
for the parties to the definition of the 
word ‘interest’ as given in the Act, for 
there is no reference to it ina the 
judgment. 

Coming to s. 30 we find that the pri- 
mary object of that provisionis that the 
rule laid down there should prevail as 
against any contract to the contrary that 
may be in existence. Jt provides that no 
debtor shall be liable to pay interest on a 
loan taken before this Act comés into 
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force at arate higher than that specified 
in Sch. IIT (2 is a misprint for ‘3') for 
the period from January 1, 1930, till 
such date as may be fixed by the Local 
Government in the Gazettein this behalf. 
It may be noted that this sub-section 
contains hoth the words ‘interest’ and 
‘loan’ which has been expressly defined 


-in s. 2, and therefore it must be given 


the meanings which have been ascribed to 
them by the Legislature. It is not open to 
a Court to try to construe the section by 
giving a different meaning to the word 


‘Joan’ from what has been given to it in 


the definition. 

The very idea of a loan as defined is 
“the advance of money or in kind,” which 
obviously means a consideration which 
has passed from the creditor to the debter, 
i.é@.. the cash or the property which has 
passed from the one tothe other. It can- 
not include any interest that may accrue 
as a result of the contractual liability of 
the debtor after the advance had been 
made. The interest that accrues is not an 
advance made by the creditor to the 
debtor at all, butis a return to be made 
over and above the advance which under 
the contract between the parties the 
debtor is liable tomake. The Legislature 
has thought it necessary to make it clear 
that ‘interest’ includes every kind of 
return which is in excess of the amount 
actually lent. The word ‘lent’ is of course 
derived from the word ‘loan’ and therefore 
s. 2(8) means that an interest will include 
any return that is made over and above 
the amount which had been advanced 
actually as a loan. Taking these two 
definitions together, there can be no doubt 
that the ‘loan’ as meaning ‘an advance 
made’ means the principal amount, whereas 
the interest is the excess amount which 
has become payable as a result of the 
contract. It follows that the expression 
“pay interest on a loan taken” must refer 
to the whole of the excess return which 
the debtor is liable to pay on the prin- 
cipal sum which had been advanced by 
the creditor, and must include interes: 
payable on the principal plus interest 
on interest which has accrued. The 
learned Judge of the Oudh Chief Court 
have, after considering the definition of 


‘the word ‘loan’ emphasized that the section 


was intended to make a provision for an 
equitable rate of interest being charged 
and that there was nothing in the terms of 
the section to suggest any intention on the 
part of the Legislature to interfere with the 
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terms of the contract except as regards the 
rate of interest. That is perfectly true. 
It is the rate of interest which has to be 
altered and reduced to the maximum figure 
prescribed in Sch. II, but that of course 
necessarily involves a reduction of the total 
amount due. 

The only other argument which found 
favour with the Oudh Bench was that the 
Legislature has thought fit to use the words 
“the sum originally borrowed” in s. 31 
instead of the word “Joan” as used in s. 30. 
But it is quite obvious that no other ex- 
pression would have been appropriate for 
s. 31. The “loan”, so far as s. 30 is con- 
cerned, is the principal amount remaining 
due, after deducting any repayment of the 
principal that has been made in the past, 
whereas s. 31 speaks of two sums, one the 
sum originally borrowed, and secondly such 
part of it as has not already been repaid 
by a sum equal to the sum originally bor- 
rowed. It was, therefore, absolutely neces- 
sary to use the expression “the sum ori- 
ginally borrowed” in s. 3l in contradistinc- 
tion tothe expression “such part of it as has 
not already been repaid.” But the mere 
fact even if it were so, that the word “loan™ 
has not been used in s. 31 and that another 
expression has been used by the Legislature 
would not justify the giving tothat word 
“loan” in s. 30, a meaning different from 
the definition of it. We would then still 
have to give toit in s.30 the same meaning 
asthe Legislature has given toit bys. 2, 
Section 30, specifically refers to Sch. IIL Sch- 
dule IIL has been added tothe Act for the 
express and the exclusive purpose of s. 30 
and for no other purpose. Schedule IIT, 
must, therefore, be read as part of s. 30. 
In Sch. Ill, we have four columns, two of 
which refer to simple interest and two to 
compound interest, and maximum rates for 
these two kinds of interest have been fixed 
and they both come under the general 
heading : ‘Rates of interest for s. 30." It 
is thus obvious that the word “interest” 
used in 8.30 coupled with the Schedule 
must mean both simple and compound 
interest, and that, therefore, the word 
“loan” even quite apart from its definition, 
must mean the principal sum on which the 
‘simple and compound interest have become 
-due. We also find a note (a) added to 
Sch. III, that a certain period has to run 
from the date on which the loan was taken. 
Obviously it means the date on which the 
principal sum was advanced. 

The learned Counsel for the respondents 
pas argued before us that once interest 
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has accrued, it becomes a loan and must 
be treated as an advance made by the 
creditor to the debtor. According to this 
argument interest accrues from: day to day 
and, therefore, there would be advances 
made by the creditor from day to day and 
there would not be any particular date on 
which the loan was taken, but all the dates 
from the time of the original advance until 
the date of repayment will be tLe dates 
of the loan. This would not be in bar- 
mony with the provisions of the notes added 
to Sch. HI. It may also be pointed out that 
stamp duty has to be charged on documents 
evidencing such a loan and that duty has 
been fixed on the principal sum advanéed 
on the date and not according to the interest 
that would accumulate thereafter. Had the 
Legislature intended that in s. 30 the word 
“loan” should mean the principal and 
interest, there was no reason why it would 
not have used the words “money due” 
instead of the word “loan” which has been 
previously defined. Let us consider for a 
moment the consequences of the interpre- 
tation put upon the section by the Court 
below. The rate of interest on the loan will 
have to be reduced from January 1, 1930, so 
that the total amount of interest will also 
be reduced, and yet the compound interest 
will have to be charged at the imaginary 
and unreduced amount of interest regardless 
of the fact that that interest itself has been 
disallowed. 


It seems that the Legislature has thought 
fit to curtail the total amount of interest 
which should be payable; that is to say, 
it has thought fit to curtail the return 
which would be made to the creditor over 
and above the amount actually lent. It 
has accordingly prescribed certain maxi- 
mum rates beyond which the Courts have 
no power to go. If we were to allow the 
maximum rate of interest prescribed toa 
creditor andon the top of that we were to 
allow interest on the accumulated amount 
of interest even after January l, 
1930, the net result would be that the 
creditor would have an amount of return 
over and above the amount actually lent 
far in excess of the prescribed maximum 
which has been fixed in the Schedule. 
This would be contrary to the express 
provisions of the Act. It may also be 
noted that the rates of interest prescribed 
in Sch. IH, are the maximum rates beyond 
which the interest cannot be allowed. They 
are not necessarily the rates which should 
be allowed in every case by the Courts. 
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There may, therefore, well be a case where 
a lowerrate may be allowed. 

It may also be mentioned that there are 
various sections in the Act where a dis- 
tinction'h s been drawn between the prin- 
cipal and interest. For instance, s. 30 
itself. In sub-s. 2, s. 31, it is laid down 
that any amount already received by the 
creditor on account of interest in excess of 
that due under the provisions of this sec- 
tion shall be credited towards principal, 
but that a debtor cannot claima refund 
of any part of the interest already paid by 
him, Bearing in mind the definitions of 
the two words used in the section there 
seems to beno doubt that the word “‘in- 
terest’ in s. 30 must include both the 
simple and the compound interest and the 
word ‘loan’in that section must mean the 
principal sum advanced which remains 
outstanding at the time when the applica- 
tion was made. 

The second question referred to .us is 
whether the High Court can in this case 
interfere in revision. In the application 
that was made by the debtor, it was pray- 
ed that the rate of interest should be re- 
-duced. Paragraph 4 of the application was 


in these terms : 

“The rate of interest is excessive and penal. 
Moreover, the opposite party canunder the new 
Agriculturists’ Relief Act get interest on the 
amount of principal from January 1, 1930, at 
the rateof Rs 5-8-0 percent. per mensem although 
the interest has been calculated in the decree toa 
the rate of more than Rs. 10-8-0 percent. At any 
rate the interest is fit to be reduced under s. 30.” 


There was, therefore, a clear and express 
objection taken that the interest in the 
decree should be recalculated on the amount 
of the principal from January 1, 1930, and 
not on the accumulated amount of the des- 
ree. In'the reply which was filed on be- 
half of the decree-holder the plea wastaken 
that s.30had no application whatsoever, 
but there was no suggestion thatif s. 30 
applied then the interest should not be 
calculated on the principal sum from Jan- 
uary 1,'1930. Accordingly the Court took 
up only’ two points for consideration, 
namely! whether the applicant was an 
agriculturist and whether the decree in 
question being a preliminary decree was 
not liable to amendment. Both these 
points were decided by the Court below in 
favour of the judgment-debtor. There is 
not a word in the judgment itself, as 
distinct from the operative portion of the 
‘order’, toshow that the Court ever consi- 
dered the question whether interest should 
be allowed on the principal sum or on the 
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consolidated sum. There is no reference 
toit and there is no expression of any 
opinion upon it at all, but when the Court 
came to pass the order it said ; 

“Ordered: Let the decree No. 97 of 1932 be revis- 
ed as follows: Under thehead (b) the Court di- 
rected that ‘interest from January 1, 1930, to May 
8, 1935, shall becalculated at the rate of 53 per 
cent. compoundable yearly on the aggregate 
amount due on December 3], 1929, under (a)."” 

Thus although the judgment itself gave 
no indication of the point having been con- 
sidered at all, the order actually passed was 
adverse to the interest of the judgment- 
debtor. It has been laid down by their 
Lordships of the Privy Council in several 
eases that where a Court below comes to 
an erroneous view of the law or decides a 
case erroneously, it does not act with ma- 
terial irregularity in the exercise of its 
jurisdiction nor does it act without juris- 
diction and that, therefore, the High Court 
has no power in revision at all. But where 
there is not merely a question of error of 
law or an erroneous decision, but there 
has been a material irregularity in the 
acting of the Court below while exercising 
its jurisdiction, it is well settled that a 
High Court can interfere. In the present 
case there is not a question of any error of 
law made by the Court below but it is a 
material irregularity in the exercise of 
jurisdiction because the Court did not at 
rll apply its mind tothe objection raised 
by the applicant which had been either 
conceded orat any rate not disputed on 
The point 
had certainly been made that interest 
should be calculated on the principal 
sum and it does not appear to have 
been expressly disputed on behalf of 
the decree-holder. The Court, without 
any reference to the provision of s. 30 of 
the Act and the definitions of the words 
‘loan’ and ‘interest? as given in the Act 
has, in the operative portion of its order, 
but not by its main judgment, directed 
that the interest should be calculated on the 
aggregate amount. This has resulted in 
giving to the decree-holder a large sum 
exceeding Rs. 10,000 which has grossly pre- 
judiced the judgment- debtor. Had the 
Court borne in mind that the point was 
really not in controversy or even had the 
Court paused to consider the relevant sec- 
tions of the Act, itis possible that the Court 
would itself have come to a different con- 
clusion. The Court below without consider- 
ing the matter has taken it for granted that 
the decree should bein the form given in 
the operative portion of the order. It has 
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not given any reasons in support of that 
direction. The case, therefore, if not mere- 
ly one ofan erroneous decision, but is one 
in which there has been a materisl irregu- 
larity in the exercise of jurisdiction because 
there has been no consideration of the point 
at all. As in view of the provisions of s. 30 
(3), no appeal lies, the High Court has power 
to interfere on the revisional side. This 


was held in Bireshwar Das v. Umakant 


Pande (1). The order has been passed by 
a Court subordinate to this Court in the exe- 
cution department and that Court, therefore, 
is subject to the revisional jurisdiction of 
this Court. The answer to the second ques- 
tion is in the affirmative. 

Bennet,. J.~ I agree. 

Thom, J.—I agree. Any doubt which L 
may have entertained as tothe meaning of 
8. 30, United Provinces Agriculturists’ Re- 
lief Act, has been resolved by a consi- 
deration of the definitions of ‘interest’ and 
‘loan’ included in s. 2. ‘Interest’ is defined 
in s. 2, in the following terms : 

“Interest includes the return to be made over and 
above what was actually lent, whether the same 
is charged or sought to be recovered specifically by 


way of interest or in the form of service or other- 
wise.” 


‘Interest’ it will be observed, includes the 


return not upon what is actually lent, but: 


the return:over and above what was actual- 
ly lent, 1.¢., what is due as interest on 
what is lent and interest upon accumulated 
interest. In the present case, therefore, the 
accumulated interest as at December 81, 


1929, must be regarded asa return over . 


and above what was actually lent. Now 
it is clear that what was actually lent is 
what is advanced to the agriculturist. In 
other words, what is actually lent is a loan, 


defined in-sub-s. (10), of s. 2 as “an advance- 


to the agriculturist whether of money or in 
kind.” If, therefore, itis held that the rate 


of interest to be fixed in accordance withthe- 


terms of s. 50 of the Act is to be calculated 


upon the accumulated amount as at Decem- ' 


ber 31,1929, the liability of the debtor would 
be for interest not merely upon the loan 
but -upon the return on the loan. If one of 
the rates of interest set forth in Sch. HI 
of the Act is allowed upon the accumulated 
amount and not merely on the amount 
actually lent, then the liability of the debtor 
would be greater than the restricted burden 
defined in s. 30: the amount due as inter- 
est, i.e. due over and above the amount 
lent, would represent a higher rate of inter- 


est on that sum than Sch. LHI. permits. Tak-- 


ing into consideration the definition of ‘in- 


terest’ and ‘loan’ in s,2 of thé, Act and, 
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the other provisions of the Actto which the 
learned Chief Justice has referred. Iam 
satisfied that the intention of the Legislature 
was to restrict the operation of the rate of 
interest to be fixed under s. 30 of the Act 
to the amount actually advanced to the 
debtor. Kor the reasons given by the learn- 
ed Chief Justice, I am also in agreement 
thatin this particular case it is open to the 
Court to interfere in an application in civil 
revision challenging the order of the Court 
below inasmuch as the learned Oivil Judge 
has committed a material irregularity in 
failing to consider and give effect to mate- 
rial and relevant provisions of the Act. 

By the Court.—The answer to the first 
question is that the rate of interest to be 
fixed by the Court in an application under 
s. 30, United Provinces Agriculturists’ Relief 
Act, is io be calculated not on the accumu- 
lated amount due under the loan as at De- 
cember 31, 1929, but upon the principal 
amount advanced as loan. The answer to 
the second question is that no application 
in civil revision would lie if the Court be- 
low has merely decided a case wrongly, but 
that an application iu revision would he 
where it has acted with material irregularity 
in the exercise of its jurisdiction, which it 
has donein the preseut case by not apply- 
ingits mind atallto the mandatory pro- 
visions of the law. 


D Answer accordingly. 
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Court Fees Act (VII of 1870), 8.7 (Civ) (c), 7 (v)— 
Suit for declaration and possession —Court-fee pay- 
able—Madras amendment to 8.7 (iv)—Effect of. 


- Where a suit was brought for a declaration that 


a certain property gifted to the plaintiff. by her 
husband, who subsequently became an insolvent, 
was her property and for possession nf the property 
which had been taken possession of by the Official 
Receiver as pait ofthe estate of her insolvent hus- 
band, the consequential relief of possession must be 
valued under s, 7 (v), Court Fees Act, and court-fee 
must be paid’ under s.7 (v) upon the total value of 
the property and not under s.7 (iv) (e) Aruna- 
challam Chetty v. Rangaswamy Piliei (2) and 
Maroof Sahib v. Ayyakannu Naicker (4), followed, 
a i ‘cael Rao (9), dissented from. [p. 574, 
col, 1. 

The Madras’ amendment to s. 7 (tv) did not alter 
the ‘law as to the applicability of the sections of 
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the Court Fees Act, but merely to settle a lower 
limit to the amount of court-fee payable under 
certain circumstances which came within the 
mischief of s. 7 (iv) of the Act. 

C. Rev. P. under ss. 115 of Act V of 1903 
and 107:ofthe Government of India Act 
praying the High Court to revise the order 
of the Court of the Additional Subordinate 
Judge of Coimbatore dated August 23, 
1935, and made in C. M.A. No. 2 of 1935 
preferred against the order of the Court 
of the District Munsif of Dharapuram, 
dated September 29, 1934, and made in 
0. 8. No. 336 of 1933. 

Mr. R. Desikan, for the Petitioner. 

Mr. T. R. Ramachandran, for the Res- 
pendent. 


Horwill, J—A suit was brought for a 
declaration that a certain property gifted 
to the plaintiff by her husband, who sub- 
sequently became an insolvent, was her 
property and for possession of the property 
which had been taken possession of by 
the Official Receiver as part ofthe estate 
of her insolvent husband. The question 
that has been referred to us is whether 
the consequential relief of possession is to 
be valued according to s.7 (tv) (c) of the 
Court Fees Act or s. 7 (v). 

There is a long line of authority for the 
position that where the consequential relief 
18 such as to fall directly under some other 
section of the Court Fees Act the suit has 
to be valued under that special section and 
not under the general head of conse- 
quential relief, waich would make it fall 
under s. 7 (iv) {(c). This principle was 
enunciated: as long ago as Chinnammal 
v. Madarsa Rowther (1), by Bodam and 
Basnyam Ayyangar, JJ. and seems to 
have been accepted as axiomatic in the 
Full Bench case, Arunachallam Chetty V. 
Rangaswami Pillai (2). At the very out- 
‘set of the judgment of the Bench it ıs laid 


down: j 
“A suit in which the plaintif in terms prays 
for a declaratory decree and consequential relief 


prima facie comes within cl. 4, sub-cl.(c) of 5.7 | 


of the Court Fees Act; but if at the same time 
it comes within any of the other classes of suite 
specified in the section, it must bə treated as a 
suit of that description and dealt witn accord- 


ingly.” 

This decision of the Full Bench case 
has been followed consistently in this 
Court, It is contended that this expression 
of opinion by the Full Bench was obiter 
but we have no doubt that it wasa fully 


(1) 27 M 480. 
(2) 33 M 922; 28 Ind. Cas, 79; 28M LJ 118; (1915) M 
W N1118; 17M LJ dd. : s 
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considered opinion in answer to the terms 
of the reference made to it; and even 
though itis obiter, I respectfully consider 
it to be a correct expression of the law 
which had been laid down in the earlier 
Madras cases and has been followed ina 
number of cases since. Venkatasubba 
Rao, J. in Pada Ramakrishnayya v. 
Pyda Pede Sesahmma (3), refers to this 
opinion and adopts it and it came before the 
same Judge again in Maroof Sahib v. Ayya- 
kannu Naicker (4), whereit was argued that 
as it was a consequential relief it should 
fall under s. 7 (iv) (c). That argumeht 
was repelled again by the weight of the 
authority .just referred to. Since that 
decision the same principle has been 
upheld by Varadachariar, J. in Sellammal 
vy. Jothimant Nadar (5), which was fol- 
lowed by Beasley, O. J. in O. R. P. No. 803 
of 1935, where he says that because the 
plaintiff asked for possession, it must 
come under s, 7 (v) and not under s.7 
(tv) (e). 

As against the current of authorities, 
four cases have been quoted one is 
Ramalinga Mudaliar v. Ramasawmy Ayyar 
(6), to which Venkatasubba Rao, J. was a 
party. He refers to this case in Pada 
Ramakrishnayya v. Pyda Peda Seshamma 
(3), and says that in the earlier case it 
was held that where there was a prayer 
for possession, if it was a consequential 
relief it would fall under s. 7 (iv) (c) but 


that that suit was one relating to jurisdic- 


tion and tne question whether it fell for 
the purpose of court-fee under s. 7 (iv) (c) 
or under s. 7 (v) was neither raised or 
considered. Of the other cases the earlier 
in Koraga Gowda v. Somappa Gowda (1), 
in wbich Pandalai, J. expressed the opinion 
that 1f possession was a consequential relief, 
it fell under s.7 (v) (e); but the reason 
given by him for that decision was one 
which, with all due respect, for the Judge's 
opinion, I cannot accept. He says that 
the suit was primarily one for possession 
and the declaration sought was only 


(3) 68 ML J 369; 156 Ind. Oas. 840; 41 L W 488; 
(1935) M W N 406; A I R 1935 Mad. 316; 8 R M 63, 

(4) 58 M1Uol; 157 Ind. Gas. 94; 41 L W 562; 
(1930) M WN 418; AIR 1935 Mad. 569; 8k M 105; 
68 M Lid 755. 

(5) 70 M LJ 398,161 Ind. Cas. 679; (1936) M W 
aa 8 RM 851; 43 LW 582; A L R1936 Mad. 


4il, 
(6) 29 L W 760; 119 Ind, Cas. 577; (1929) M WN 
ra AIR 1929 Mad. 529; Ind. Kul. (929) Mad, 


(7) 36 L W 793; 140 Ind. Cas. 585; Ind. Rul. (1933) 
Mad. 29; (1932) M W N 1322; AI R1933 Mad, 93, 
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ancillary to the prayer for possession. This 
in my opinion seems to be an excellent 
reason for holding that the case comes 
under s. 7 (v) and not under s. 7 (iv) (c); 
and the learned Advocate for the peti- 
tioner concedes the position that if the 
main prayer is one for possession and the 
prayer for declaration is only ancillary to 
it, s. 7 (v) andnot s.7 (tv) (c) applies. 

In Venkatalal v. Kosaldesu. Bavaji (8), 
the third case relied on by the petitioner, 
the question whether s.7 (v) ors. 7 (ir) (c) 
applied was not decided. The plaintiti in 


that case appealed and the applicability - 


of s.7 (v) was not considered because it 
was clear that under s. 7 (v) he would 
have to pay a higher court-fee than he 
had already paid; and the only question 
that arose before that Court was whether 
the plaintiff would be permitted to pay a 
lesser court-fee than that leviable under 
s. 7 (iv) (c). Thelast case quoted on behalf 
of the petitioner is In re Subhanadri Rao 
(9), to which my learned brother was a 
party. That case was rather a peculiar 
one in which an inamdar sought to oust 
a tenant from possession, not so much 
because he wished to obtain possession 
but in order to assert his right to the 
kudivaram. In so far, however, as the 
. learned Judges who decided that case 
applied a principle which seems in conflict 


with that applied by the Full Bench in. 


Arunachallam Chetty v. Rangaswamy Pillai 
(2), Lam of opinion that the test applied 
in In re Subhanadrvi Rao (9), is not 
correct. ° l 
In -view of the fact that there is a very 
strong current of opinion in this Court 
and that the expressions of opinion to the 
contrary are not in my opinion of con- 
siderable importance, I have no doubt that 
the petitioner must pay court-fee under 
s. 7 (v) upon the total value of the property 
involved. 

Jt has been argued that the Madras 
Amendment tos.7 (iv) has altered the law 
as to the inirepretation ofthe clauses of 
s.7 (iv): but it seems to me clear that it 
was never intended by the Legislature to 
alter the law as to the applicability of 
the sections of the Oourt Fees Act, but 
merely to settle a lower limit to the amount 
of court-fee payable under certain cir- 
cusmtances which came within the michief 


(8) 61M LJ 39;130 Ind. Cas. 
Mad. 24; 33 L W 206; Ind. Rul. (1931) Mad. 369. 

0) 56 M 314; 140 Ind. Cas. 462; 63M L J 759;. 36 
L W 701; (1932) M W N 1197; Ind. Rul. (1933) Mad. 
. 45 A Í R1933 Mad. 42, 
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of s. 7 (iv) of the Act. This petition is, 
therefore, dismissed, 

As regards costs, this petition is one 
between the plaintiff and the Government. 
The respondent is in no way interested in 
the result of the appeal. In fact, his 
interesis, if any, are same as the plaintiff's. 
I, therefore, dismiss the petition with the 
costs of the Government Pleader only. The 
respondent will bear his own costs. 

Mockett, J.—lagree. An argument has 
been addressed to us that a different view 
of this topic has been taken by the other 
High Courts in India. Cases have been 
cited showing that that is so. I think it 
is much too late in the day in view of the 
trend of authorities in this Presidency to 
ask us to depart from the view taken in 
Madras. 

The law governing the matter is clearly 
stated in the Full Bench decision in 
Arunachalam Chetty v. Rangasawmy Pillai 
(2). As I was a party to the decision in 
In re Subhanadri Rao (9), I think 1I should 
express something more than a bare agree- 
ment with what my learned brother has 
said. In that case it will be observed that 
there was neither the argument which has 
been sofully put before us now, not even 
the reference tothe Full Bench decision. 
In the very special circumstances of that 
case we took the view that us the primary 
object of the suit was for a declaration. 
s. 7 (iv) (c) was applicable, But after 
hearing the present argument, it does 
appear to me that in view of the undoubted 
claim for possession which followed the 
decision in that case, In re Subhanadri 
Rao (9), does not appear to be consistent 
with the view expressed in the Full Bench 
decision in Arunachallam Chetty v. Rangas- 
wamy Pillai (2). The case law has been 
summarised by Venkatasubba Rao, J. in 
Maroof Sahib v. Ayyakannu Naicker (4), 
and l agree with the views expressed therein. 

I agree that this Civil Revision Petition 
should be dismissed with the costs of the 
Government Pleader. 

N. Petition dismissed. 
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tant Statron Master abusing passenger- Whether can 
be convicted under s. 120. 

Taking the sections of the Railways Act as a 
whole, there can be no doubt that s.120, is not 
intended to include any act done by a Railway 
servant acting as such, The offences specified in 
s, 120, if committed by Railway servants, can well 
be dealt with by departmental action. Therefore, an 
Assistant Station Master who while on duty abuses 
a passenger, cannot be convicted under s. 120, 
Mulchand v. Emperor (L), relied on, Cuffy v. Muham- 
mad Ali Muhammad Ibrahim Sahebi2) and Appal 
Swamy v. Emperor (3), not followed. 

of the 


Or. App. trom an order 
Honorary Magistrate, First Class, Belgaum 
Cantonment. 


Mr. B. D. Belvi, for the Applicant. 
Mr. P. B. Shangne, for the Urown. 


Beaumont, C. J.—In this case the 
accused was an Assistant Station Master 
at Khanapur on August 28, 1936, and 
on that date he is said to have abused one 
Mr. Joshi, a Pleader of Belguam, and he 
is being charged with an offence under 
s. 120, Railways Act. He took a preli- 
minary objection that s. 120 did not apply 
to acts done by a Railway Official when 
acting in his official capacity the learned 
Magistrate overruled that preliminary 
objection, and his decision was upheld by 
the Sessions Judge of Belgaum in appeal. 
The accused now applies to this Court in 
revision. Sections 99 to 105 (inclusive) of 
the Railways Act deal expressly with offences 
by Railway servants. The group of sec- 
tions is headed “Offences by Railway Ser- 
vants.” Section 106 starts a new group of 
sections under the heading “Other Offen- 
ces,” and s. 12U falis within that group. 
It is contended by the applicant that the 
sections falling under the 
Ofiences” :deal with offences by passengers 
or other persons using a Railway Com- 
pany'’s property, but not with offences 
committed by Kailway servants acting as 
such. . Ono the other hand, the view which 
prevailed in the lower Courts is that s. 120 
18 expressed in sufficiently wide language 
to cover acts done by a Railway servant. 
The section so far as materialis in these 


terms : : 

“Tf a person in any Railway carriage or upon 
any part of Railway : (@) isin a state of intoxication 
or (b) commits any nuisance or act of indecency, 
or uses obscene or abusive language, or (e) wilfully 
and without lawful excuse interferes with the 
comfort of any passenger or extinguishes any 
lamp, he shall be punished with tine which may 
extend to fifty rupees, in addition to the forefeiture 
of any fare which he may have paid and of any 
pass or ticket which he may have obtained or 
purchased, and may be removed from the Railway 
by any Railway servant.” 


Yao whole, of the last paragraph sug- 


| 
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gests that the section was not intended t° 
cover an act done by a Railway servant 
in the course of his official duties. It can 
hardly be supposed that the Legislature 
intended that if a Station Master uses 
abusive language to some porter, who has 
committed some fault, the Station Master 
can be removed from the Railway by 
another porter. It would be opposed to 
the maintenance of good discipline fora 
senior Railway Offcial to be removed from 
the Railway by a junior official. It is to 
be noticed also that some of the sections 
constituting offences by Railway servants 
cover the same grounds as sections dealing 
with “Other Offences.” For instance, s. 100 
makes drunkenness bya Railway servant 
an offence which may be punished with 
imprisonment up to one year, ands. 120 (a), 
as I have pointed out deals with intoxi- 
cation, which is only made punishable by.. 
a fine which may extend to fifty rupees ; 
and s. 101 deals with offences by a Rail- 
way servant endangering public safety, 
whilst s. 129 deals with an act by any 
person endangering publie safety, the for- 
mer section involving a heavier penalty. 
In my. opinion taking the section of the 
Act as a whole, there can be no doubt that 
s. 120, is not intended to include any act 
done by a Railway servant acting as such. 
The offences specified in s. 120, if com- 
mitted by Railway servants, can well be 
dealt with by departmental action. That 
view has been taken by the Court of the 
Judicial Commissioner in Sind in Mulchand. 
v. Emperor (1).° On the other hand, the. 
opposite View has been taken by the High 
Court of Madras and the High Court of 
Patna , the first case being Cufly v. Moham 
mad Ali Muhammad Ibrahim Sahib, 19 Crs- . 
L. J. 313 (2), and the second case being 
Appal Swamy v. Emperor (3). I prefer the 
Sind view. That being so, we must allow this 
application, and direct the learned Magis-- 
trate to allow the preliminary objection and 
hold that no offence is disclosed under s. 120, 
Railway Act. 
N. J. Wadia, J.—I agree. 


N. Application allewed. 
(1) AIR 1929 Sind 249; 118 Ind. Oas. 197; (1929) 
Or. Oas. 542: 30 Or. L J 879; 23S L R 409. 
(2) 19 Cr. L J 313; 44 Ind. Cas. 329; AL R 1919 
Mad. 971. 
(3) AIR 1931 Pat. 52; 146 Ind. Cas 937; (1934) 
Or. Oas. 70; 35 Or. L J 205; 14 P L T 652; 6 R P 310, 
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. Hindu Law—Partition—Immovable property, whe- 
ther can be partitioned orally—Change of possession, 
whether essential — Agreement of partition between 
brothers—Agreement injurious to menor son of one of 
them—Whether can be enforced against him--Family 
having piece of land of potential value—Such land 
ghould be equally divided between members—Practice 


- =—Duty of Court—Court should have intelligent in- 
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terest in case before it reaches stage of argu- 
ment. £ 
_ Thee is nothing in Hindu Law which prevents 
parties from making’ private partition orally in res- 
pect of the immovable property provided possession 
‘changes, If two brothers owning immovable proper- 
` ties decide to partition the same, it is open to them 
«without executing any deed to agree between them- 
selves what share each of them would get and then 
tomake over possession in accordance with those 
terms but there can be no partition of any immov- 
able property without change of possession. The 
only other method for partitioning the immovable 
Sr is to execute a registered deed. [p. 581, 
-09 a de z : 
Where an agreement of partition between two 
-brothers is unfair and injurious to the interest of the 
minor son of one of them, it cannot be specifically 
enforced against him. : 
Whenajoint Hindu family possesses a piece of 
land which is of a great potential value, it is only 
reasonable and fair that it should be equally dis- 
tributed so that each member of the family gets full 
benefit ofthe income which might be derived by the 
sale of the same. [p. 584, cols. 1 & 2] a S 
Tbe Court should take an intelligent interest in the 
-Case before it reaches the stage of the argument and 
'to make an effort to understand the pleadings of the 
parties, If any point is not-clear, it is always open 
to the Uourt- to examine the parties and tind out 
what the case of each purty is. ‘The Court should not 
allow the parties to -produce evidence of all kinds 


_« ‘without taking any interest in the case. (p. 578, col. 
7-2; p, 579, col. Lf - . 


= C0. A. trom the decision of the Civil 
Judge, Dehra Dun, dated Mareh 2u; 1y34. ~ 
_ Messrs. S. N. Sen, G. S. Pathak, Mansur 
Alam, d. M. Gupta and S, N. Misra, for 


. the Appellants. 


Messrs. K. N. Katju and M. N. Kaul, for 


the Respondents, ' 


., Sudgment.—This is a plaintiff's first 
appeal arising oul of a sùit for a declara- 
tion and for the completion of a deed of 
‘partition in accordance with.the terms 
agreed upon between the ‘parties. ~The 
facts of tae case which have given rise 
to this appeal may briefly be stated as 
follows: One Tota Ram had three sons, 
Piare Lal Atma Ram and Lachmi Onand. 
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Musammat Sarsuti is the widow of Piare Lal. 
Kishan Tal and Debi Prakash are the 
sons of Atma Ram. Piare Lal died in 
1918, ‘Lota Ram died on Uctober 21, 1927. 
Tota Ram and his sons admittedly were 
members of a joint Hindu family. The 
family owned extensive properties in the 
District of Dehra Dun. The present suit 
was instituted by Atma Ram, but he 
died during the pendency of the suit 
and thereupon his sous named above were 
brought on the record as his legal represen- 


tatives. 
The plaintiffs allege that Atma Ram 


and Lachmi Chand, defendant No. 1, made 


a partition of the properties owned by the 


joint family privately and each of them 


got possession over the plot which was 
allotted to his share- According to the 
plaintiffs’ case this partition was made 
orally and after the partition had been 
made, a memorandum was written out in 


“which the properties allotted to each side 


respectively were noted down. It.was 


_also noted in the memorandum that both 


sides would pay a sum of Rs. 60 monthly 
to Musammat Sarsuti, the widow of Piare 
Lal. In the memorandum it was also noted 


‘that a complete and formal deed of parti- 


tion will later on be executed. All this is 
said to have happened on February 3, 
1928. The plaintiffs alleged that Lachmi 
Chand, defendant No. lin the case resiled 
„from his position and refused to execute 
the deed as had been agreed upon bet- 
ween him and Atma Ram. Atma Ram 
‘plaintiff thereupon instituted a suit in 
which the following reliefs were claimed: 
(a) It may be declared by the Court that 
‘according to the private partition the lots 
‘consisting of the properties given in 
‘Sch. (b) came to the plaintiff's share, that 
the said partition is binding upon the 
‘parties, that all .the rights which the 
defendants had to the property mentioned 
‘in the said lot before the private partition 
‘ceased to exist from February 3, 1928, 
and that the plaintiff is the owner in pos- 
‘session of the said lot. (b) The defendant 
may be ordered to execute and complete 
aling with the plaintiff a deed of partition 
according to the terms given in the bond 
drawn in the shape of a memorandum 
dated February 3, 1928, and he may be 
directed to get the same registered. (c) 
Note:—This relief was abandoned durin 

the pendency of the suit. (d) In case 
the plaintiff is held to be dispossessed 
from any portion of the property given 
in Sch. (b) a decree for possession thereos 
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may be; passed in favour of the plaintiff. 
These were the principal reliefs claimed. 

The suit in the first instance was insti- 
tuted against Lachmi Chand, defendant 
No. i, alone, but Unkar Prasad, defendant 
-~ No. 2, who is a son of Lachmi Chand, was 

brought ion the record as one of the de- 
fendants. The suit was resisted by both 
the defendants. Lachmi Chand’s defence 
was that he had been made to sign the 
memorandum mentioned above as a result 
of fraud and that he was notin any way 
bound by it. It was denied by him that 
any partition of any property was made 


between him and Atma Ram. UnkarPrasad . 


also denied the partition, said to be private 
- partition, set up by the plaintiff and fur- 
ther pleaded that he was not in any way 
bound by any such partition even if the 
fact be established on the ground that 
it was against his interest. The case pro» 
ceeded and the plaintiff and Lachmi Chand 
filed a compromise in the Court of the 
Civil Judge of Dehra Dun. The learned 
“Judge passed a decree against the defen- 
danis on the basis of that compromise. 
An appeal was referred to this Court by 
the minor Unkar Prasad against this decree. 
This Oourt' set aside the decree as it had 
been passed ex parte against defendant 
No. 2 and the case was remanded to the 
Court below for trial. 

It appears that ‘after the remand of the 
case by this Court the plaintiff did not 
make any effort to ask the Court below to 
decide the question as to whether or not 
the compromise arrived at between the 
plaintiff on one side and Lachmi Chand 
‘on the other should be enforced against 
. the minor defendant No. 2 who was not 
-a party to it. The parties allowed the 
Court to treat it as a case in which the 
subsequent-compromise had been set aside 
‘and ‘therefore asked the Court to try the 
case on ‘the allegations made in the plaint 
and the! written statements which had 
‘been filed in the case. 

The learned Judge of the Court below 
framed five issues which are to be found at 
p. 75, of the paper book. One of the points 
which the learned Civil Judge has decided 
in this case was as to whether or not the 
deed which is'styled as memorandum or 
drait agreement dated February 3, 1928, 
was a complete deed partitioning the pro- 
perty and inadmissible in evidence for 
want of registration. The view taken by 
him. is that this memorandum of February 
3, 1928,:was a deed in which a complete 
partition, was made and as it was not 


4 


RISHAN LAL». LAOHMI duanb (ALL.) 


The plaintiffs styled it as a 


ants similarly do not say this. 


17016 


registered, it was not admissible in evidence. 
On this ground alone the learned Civil 
Judge has dismissed the plaintifs’ sult. 
he plaintiffs have come up in appeal 
against the decision of the learned Civil 
Judge to this Court. The first question 
that has to be considered is whether the 
decision of the learned Judge of the Oourt 
below holding that the d.ed dated February 
3, 1928, is a completed deed of partition 
requiring registration is correct and whether 
there was any such question for determina- 
tion beforethe learned Judge. It will be 
seen from the pleadings of the parties that 
it was neither the case of the plaintiffs nor . 
the case of the defendants that this deed 
of February 3, 1928, was a completed 
partition deed which required registration. 
‘draft deed’. 
Lachmi Chand defendant says the same 
thing. The plaintifis in their plaint no- 
where state that the aforesaid deed was a 
completed’ deed of partition.: The defend- 
In fact 
the -case of the defendants is that there 


‘never was any partition and therefore they 
‘gould not possibly have said that the deed 


of February 3, 1928, was a completed 
partition deed. It is not easy to understand 
how the learned Judge of the Court below 


considered it necessary to give a decision 


‘originally were put, forward out int 
new, unexpected. and, it must be admitted, ingenious | 
lines of argument, it is very difficult for the Court 


on this point. Tne learned Judge in his 
judgment at p. 76 complains about the 


-Counsel who appeared in this case before 


him and makes the following observa- 
tions: | 8 

“If Gounsel deliberately disregard the pleas that | 
aod launch out into - 


to get at the truth in the matter. Counsel for 
the. plaintiff at the time of first starting the case 
before the Court. originally laid great stress ọn, 
the document and both Counsel for the plaintiff 
and Counsel for the defendants considered this 
contentious deed to be the real crux of the case, 
but Counsel for the plaintiff when arguing finally 
before the Court based the whole of his case on 
an alleged oral partition of which, he says, this 
particular deed is merely a memorandum. In the 
first place this is a line of argument which he 
is precluded from taking up. lt is nowhere to 
be tound in his plaint, it was never understood 
by the opposite parties or by the Court and one 
is forced to the conclusion that it had never even 
been thought of by the plaintifi himself until at 
the very close of the case, when the case came 
up for argument. There is not the slightest sugges- 
tion in the plaint that the plaintif was relying on 
an. oral partition.” 


In our cpinion these remarks aie not 
justified. lf the Court were only ta take 
an intelligent interest in the case before 
it reaches the stage of the argument and 
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to make an effort to understand the plead- 
ings of the parties, no difficulty would arise. 
If any pointis not clear,it is always open 


to the Oourt to examine the parties and 
find out what the case of each party is. 


The whole difficulty arises when the Court: 


allows the parties to produce evidence of 
all kinds without taking any interest in 
the case. In the case before us the learned 
Judge is entirely wrong in stating that 
the plaintiff had never set up the case of 
an Oral partition. A perusal of the plaint 
would shcw that the plaintiff all along set 
up a case of oral partition. The plaintiff 
in “para. 3 of the plaint stated that a 
division had been made. He further men- 
tioned that each party had taken the lot 
allotted to his share and that a complete 
partition had already been made and. that 
the paper written on that date was merely a 
memorandum. It is clear to us that some- 
how or other the Court allowed one of the 
parties to argue before it that the deed of 
February 3, 1928, was a completed partition 
deed but if the Court had known what 
the pleadings of the parties were, it could 
not have permitted this. question to be 
raised for the simple. reason that the 
point had not been taken either by the 
plaintiff or by the defendant. The rea- 


sons given by the learned Judge for holding - 


that this deed was.a completed partition 
deed, do not appeal to us. The deed of 
February 3, 1923, is printed at pp. 84 and 
8 A perusal shows that two columns 
are made in it atone page. The property 
allotted 
respectively is mentioned in these two 
columns separately and then there are other 
remarks. 

It 1s stated first that Musammat Sarsuti 
who is occupying one of the family houses 
will continue to reside in a portion of it 
and that she will further receive a sum of 
Rs. 60 a month and that both Atma Kam 
and Lachmi Chand will contribute Rs. 30 
each. Then it is recited that certain vil- 
lages will be charged with the maintenance 
and that if either party to this deed did 
not pay his share of the maintenance due 
to the Musammat aforesaid, then she will 
have a right to institute a suit and get 
possession over the same and appropriate 
its Income towards her maintenance but 
the widow will have no right whatsoever 
to make any transfer. After this it is 
stated that according to this paities will 


be entitled to execute a deed and register- 


it and get mutations made in their res- 
pective names and that no. party | shall 
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have any objection to it. Then there are 
certain provisions made about some morte 
gaged property. In the concluding portion 
of the deed it is recited as follows: 

“Moreover, the property which is now excluded 
from partition is money-lending business, mort- 
gage-deeds, promissory notes, etc, together with 
the money deposited in bank. In short, any pro- 
perty other than the property divided, shall be 
held in common by the parties so long as no 
adjustment has been made in respect thereof, All 
the rents and house rents, etc, of the property 
divided which are due up to January 31, 1928, 
shall belong tothe parties. Each party shall be 
entitled to realize the income from the property 
comprised in hig let and similarly he willbe res- 
ponsible to pay the Government Revenue and other 
costs from February 1, 1928.” 

The learned Judge of the Court below 
was of opinion that this was a partition 
deed complete by itself and should have 
been registered. In referring to the argu- 
ment addressed to him in respect of the fol- 
lowing expression: 

“Bamujib iske bazabta dastawaz farigain tehrir 
wa takmil karke registry kradenge aur kagzat 
sarkari men indraj kra lenge aur ispar kitsi farig- 
ain ko kot uzur nahoga,” 


he remarked that this referred only to 
the term about maintenance allowance 
preceding the above expression and not to 
the other terms preceding it. We are 
altogether unprepared to accept this view 
of the learned Judge. It is not at all 
reasonable to suppose that the parties were 
anxious only to havea registered deed in 
respect of the agreement relating to main- 
tenance allowance and were not at all 
anxious to have a registered agreement in 
réspect of the properties, the value of 
which is very large. One of the reasons 
given by the learned Judge in support of 
his view is that the condition for the 
completion and registration of a further 
deed is found inthe middle of the page. -` 
That is, in our opinion, no reason for hold- 
ing that it. does not relate to the entire 
agreement arrived at between the parties. 
We are, after a perusal of this deed, 
clearly of opinion that the agreement 
between the parties was that the. terms 
agreed upon between them relating to the 
partition will have to be incorporated ina 
fresh deed which will be a deed of complete 
partition and which will beregistered. We, 
therefore, hold that the finding of the 
learned Judge as regards this point is 
wrong. We wish further to point out that 
there was no occasion for the learned 
Judge to have gone into this: question at all. 
At p. 76 the learned Judge states that 
Counsel for the plaintiff had argued before 
him- thatit was never part. of the defend- 
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ants’ case that the document was a deed 
of partition itself and, therefore, Counsel 
contended that the Court should not 
consider whether it was a partition deed 
or not. We think that this was the 
right view. If the plaintiffs’ Counsel did 
not ask the Court to decide this question, 
then there was uo need for the Court to 
have gone into it specially in view of the 
fact that the defendant himself never set up 
any such case. . 

Having disposed of the point on which 


the decision of the learned Judge of the” 


Court below is based, we now proceed to 
consider the other points which have been- 
raised in this appeal. The first question 
of importance is as towhether or not the 
case which has been set up by the plaintiff 
about the oral partition has been establish- 
ed, Before we proceed further we wish to 
state here that the learned Judge of the 
Court below has not given any finding 
on the question as to whether or not there 
has been any partition under an oral agrees 
ment. The reasons for adopting this course 
are mentioned by him in his judgment 
at p. 76 and we have already referred 
to them. In our opinion the learned 
Judge committed a grievous error in not 
giving a finding on this most essential 
point in the case. We think that very 
likely the learned Judge of the Court below 
did not appreciate the point involved in the 
case. 


At p. 76, as we have already pointed 
out, the learned Judge gives his reasons 
for refusing to give a finding on the 
question of an oral partition. We find 
ourselves wholly unable to agree with the’ 
view taken by him. At one place at p. 76 
he says: 

‘“..but Counsel for the plaintiff when arguing 
finally beforethe Court based the whole of his case 
on an alleged oral partition of which, he says, this 
particular deed is merely a memorandum. In the 
first place this is a line of argument which he is 
precluded from taking up. It is nowhere to be 
found in his plaint, ıt was never understood by 
the opposite parties or by the Court and one 16 
forced to- the conclusion that it had never even 
been thought of by the plaintiff himself until at 
the very close of tne case, when the case came up 
for argument. There is not the slightest sugges- 
tlon in the plaint that the plaintiff was relying on 
an oral partition. A glance at the issues will 
show that there is no mention of any oral partition, 
that the whole of the present suit is one which 
revolves round the registration of tlus particular 
document in suit and a deteimination of what this 
document is. If it had been understood by any 
of the parties originally that the real basis of the 
plaintif’s case was not the deed but an oral parti- 
tion, then certainly the Court would have framed an 
issue on this particular point, the trend of the 
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evidence would undoubtedly have been different and 
the defendants might have been able to lead evi- 
ence to show that no previous partition, oral parti- 
tion, did take place. I hold, therefore, that this 
‘oral partition’ lineof argument cannot be taken up. 
It is a surprise plea, a deliberate attempt to take 
the opposife parties unawares and cannot be for 
one moment allowed to go unobserved. It would 
be an evasion of all the laws of pleading and a 
denial of justice if a party were to be allowed to 
change the grounds of his pleadings at the time of 
argument.” 

These observations made by the learned 
Judge clearly goto show that he did not 
understand the nature of the pleadings 
in the case nor what cases the respective 
parties had set up. If the learned Judge 
had only taken care to go into the plaint, 
he would have undertood ` immediately 
that the whole case of the plaintiff rested 
on an oral partition. We need only refer 
to the allegations made in paras. 3, 4, 5, 
6 and 19 ofthe plaint. The plaintiffs took 
considerable pain to make it clear that 
they were relying on a private partition 
which had taken place between the parties, 
In para. 19, the plaintiffs, in most clear 
terms, ask the Court to declare that ac- 
cording to the private partition they are 
claiming relief for a declaration. The 
defendant denied these allegations. In 
view of the’ clear allegation in the plaint, 
we are amazed that the learned Judge 
should have thought that the plaintiffs had 
not setup a case of oral partition. His 
view that the real question which he had 
to decide was the interpretation of the 
memorandum referred to above is al 
together erroneous. There was no such 
question before the Court. Neither the 
plaintiffs, nor the defendants had taken 
any plea to that effect and we have. 
no doubt that the learned Judge went 
entirely wrong in holding that that was 
the real question for determination in the 
case. 

The observations of the learned Judge 


fu 


‘to the effect that the plea as regards the 


oral partition was “a surprise plea” are 
altogether wrong. As we have already 
pointed out, it appears to us that both the 
parties were fully aware that the principal 
question for determination was as to 
whether or not a private partition had 
taken place and whether possession in 
respect of the two allotments made under 
the alleged oral partition had changed. 
Tne plaintiffs produced evidence to show 
that there had been a change of posses- 
sion and in view of this fact, it is a matter 
for great surprise to us that the learned 
Judge should have thought that the plea 
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as regards the oral partition was “a 
surprise plea”. As the learned Judge has 
not given any finding on this most impor- 
tant point in the case, we have been 
obliged to go through the evidence on this 
Point. The oral evidence produced on both 
sides has been read over before us by 
learned Counsel and we give our finding on 
this important question involved in the 
case. . 

The plaintiffs’ case stands thus. 
They say that Atma Ram and Lachmi 
Chand were not getting on well and so 
their friends and relations proposed that 
there should be a partition of the family 
estate between them. On February 3, 1928, 
the parties met together and a partition 
was effected between them. Some pro- 
perties were given to Atma Ram and some 
to Lachmi Chand. It was agreed at that 
very time that each party would take pos- 
session over the properties allotted to him 
and that this matter will be mentioned to 
the tenants and other interested persons by 
the parties. Then a memorandum or draft 
agreement was prepared noting down the 
terms of the partition which had been 
orally effected and afterwards a deed was 
to be executed. It is further the plaint- 
iffs case that as a result of this private 
partition each party got possession over the 
properties allotted to him and started mak- 
Ing collections. The defendants deny this 
oral partition. They donot admit that as 
a result of this alleged oral partition posses- 
sion changed. [fit be held that possession 
changed, then the ‘contention raised on 
behalf of the plaintiffs that the alleged 
partition was gocd will be well founded. 
There is nothing in Hindu Law which 
prevents parties from making private parti- 
tion orally in respect of the immovable 
property provided possession changes. If 
two brothers owning immovable properties 
decide to partition the same, it is open to 
them without execuling any deed to agree 
between themselves what share each of them 
would get and then to make over possession 
in accordance with those terms but there 
can be no partition of any +immovable 
property without change of possession. 
The only other method for partitioning the 
immovable properties is to execute a re 
gistered deed. 

After consideration of the evidence as 
regards the change of possession which 
has been adduced in this case by the 
Plaintiffs, We are of opinion that the 
Plaintiffs have hopelessly failed to make 
oul ‘a case that there was a private parti- 
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tion of the property and that possession 
changed. The terms of the deed to which ` 
we have referred above do not support 
the contention raised on behalf of the 
plaintiff. Whenever parties wish to make 
a partition it will happen that they will 
havea first to consider how the properties 
are to. be divided. This matter can be 
settled by them either orally or by writing. 
When the property which is sought to 
be divided is large, it will generally hap- 
pen that after the mode in which the 
properties are to be divided is settled, the 
parties will make a memorandum and then 
subsequently to effect the partition, a 
registered deed is executed. It appears 
tous thatin the case before us there were 
disputes between two brothers; they sat 
together and decided the method in which 
the various properties should be partitioned. 
Each side agreed that he would take 
such and such property. After that those 
terms were recorded in what both parties 
agreed to be a memorandum or yaddasht 
ormaswada and itis clearly recorded in 
that paper that in accordance with the 
terms mentioned therein afresh deed will 
be executed by the parties and will be 
registered. This does not mean that the 
partition was complete. There is no doubt 
that the intention of the parties was that 
a further deel was to be executed that it 
was tobe registered and then parties will 
be entitled to apply for mutation in res- 
pect of the allotments agreed to be made to 
each of them. 

The evidence on which reliance was 
placed on behalf of the plaintiffs as regards 
the question of possession is not reliable 
and does not prove that possession actually 
passed. The plaintiffs rely on a statement 
made by Lachmi Chand defendant in his 
statement as witness that after the date of 
the partition he has been making realiza- 
tions and that before that he had never 
realized any income from the joint pro- 
perty himself. Some witnesses are also 
examined who are tenants and who say 
that payments were made to the person 
to whom the property was shown to be 
allotted in the memorandum. But all this 
can be explained very easily. In Ex. i 
printed at p.84 whichis the memorandum 
it was mentioned that each party shall 
be entitled to realize the income from the 
property comprised in his lot and similarly 
he will be responsible to pay the Govern: 
ment revenue and other costs from Febru- 
ary 1, 1928. This was merely an ar- 
rangement beteween the parties that 
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pending the completion cf partition; each 
‘party should be entitled to realize the 
income from the property and each bound 
himself further to pay the land ‘revenue. 
As each of them agreed to pay the land 
revenue, therefore, each of them also got 
the right to realize the income in res- 
pect of the allotment which was to go to 
him eventua:ly after the completion and 
registration of the deed of partition but 
so long as that wasnot done the position 
ofthe parties did not change. Each re- 
mained a co-parcener in the joint pro- 
perty and that position would have changed 
only after the execution and registration 
of the deed. 

The plaintiffs were in this difficulty that 
they could not succeed in getting a decree 
unless they could show that there had 
been a complete partition. As the deed 
of partition had not been executed and 
registered, they could notcometo Court 
to get possession unlegs they asserted that 
a partition had already-taken place; nor 
could they succeed in getting a decree 
for specific performance because of the 
presence: of defendant No. 2, who was a 
minor. They were apprehensive that the 
minor might resist the claim on the ground 
that the ‘proposed partition was not just 
so far as he was concerned, and therefore, 
there should be no decree for specific per- 
formance. In these circumstances they 
took the plea that apartition had already 
been made. The story that possession 
changed is very difficult to believe. We 
have on the record that within a few 
days after thedateon which the alleged 
oral partition was made disputes arose 
between the parties. Lachmi Chand 
somehow or other did not like the proposed 
partition. Probably it did not suit him or 
he may have been advised by his relations 
that it was not to his interest. He resiled 
and would not execute the deed. The 
first step which plaintiffs’ father Atma 
Ram took wasto get this draft deed regis- 


tered by himself and by Lachmi Chand. 


As it was nota completed deed of partition 
it was not at all necessary to get it register- 
ed. If for some reason Atma Ram thought 
that it should be registered, he was quite 
at libertyto do so, but that would not 
create any right in his favour which would 
be more than the right which he had under 
the unregistered memorandum. The 
‘evidence that both Lachmi Chand and 
Atma Ram went to various tenants and 
told them to whom the rent should be 


paid is hardly worthy of credence in view - 
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of ihe fact that it appears that they started 
fighting with each other immediately after 
the deed, and it is not reasonable to 
suppose that anyone of them was in 
sucha frame of mind as to permit the 
other to take exclusive possession over the 
property when the oral partition was being 
disputed. 

For the reasons given above we are of 
opinion that the plaintiffs’ story that 
after the oral partition possession changed 
and that each party got Possession over 
the property allotted to him is not trae 
and has not been established. According 
to our opinion, the evidence does not prove 
that there was any oral partition. Al] that 
has been established is that there was 
partition, The parties 
agreed howthe property was to be divided 
and the terms were noted down in the 
agreement Ex. 1. The partition could 
only have been completed if a registered 
deed of partition had been executed. This 
being our view, it must be held that the 
plaintiffs cannot ask for a declaration that 
there wasa private partition at which the 
property now claimed by them was 
allotted to them or that they have been 
owners and in possession exclusively of that 
property. 

The next question which calls for cons 
sideration is whether in this case the 
defendanfs can be compelled to execute 
and complete adeed of partition accord- 
ing tothe terms of the agreement dated 
February 3,1923, and toget it registered. 
The agreement to partition the family 
estate was between Atma Ram on one 
side and Lachmi Chand, defendant No.1 
on the other. Lachmi Chand set up a case 
in the Court below of fraud and misrepre- 
sentation under which he had been induced 
to agree to the partition. Lachmi Chand 
is aman who has no hesitation in making 
false statements so long as they suit him 
and in this ease the defence which was 
set up by him has been characterized by 
thelearned Judge of the Court below, 
who heard the evidence, to be utterly false. 
But we have to remémber that his son 
was a minor and he is entitled to show 
that the agreement to partition made bet- 
ween his father and his father’s brother 
should not be enforced against him be- 
cause it is not fair to Lim. In the case 
bef ‘re us it is complained on behalf of 
defendant No. 2 who was aminor at the 
time of the above-mentioned agreement of 
February 3, 1927, that the agreement to 
partition made by hisfather was not fair 
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and he should not be held bound by any 
such agreement. This being the case, it 
is obvious that no decree for specific per- 
formance ofan agreement arrived at bet- 
ween the father of defendant No. 2 on one 
side and his brother on the other can be 
passed unless itis shown that the agree- 
ment to partition was fair and did not 
injuriously affect the interest of the minor. 
The question as to whether or not a par- 
ticular agreement is for the benefit of the 
minor would depend on the evidence pro- 
duced in the case before us the minor 
desired to show how the agreement. to 
. partition would not be beneficial to him. 
The property owned by the parties consists 
of villages, buildings and some land in 
Dehra Dun which we will style as “Uddi- 
wala” land which is in the heart of, the 
town of Dehra Dun. Defendant No. 2 
-wished to show that this Uddiwala land 
‘had been allotted in the agreement to the 
share of the plaintiffs and that if its 
market value were taken into consider- 
ation, the division allotting this particular 


Piece of land withan area of 136 bighas - 


was most unfair. 


On September 4, 1928, an application ‘was 
made on behalf of the minor in which the 
Court was asked to appoint a Commissioner 


_for the purpose of valuing this land. It 


Was stated inthis application that as the 
defendants were contending that the pro- 
‘perties had not been correctly valued at 


‘the time when the agreementto partition 


‘September 17, 


was made, so a Commissioner should be 
appointed to value the property both 
inside the city and also outside it. To 
this reasonable course the plaintiffs 
objected in their reply which is dated 
1928. In this they stated 
that there was no need to appoint a 
Commissioner. It was stated that the pro- 
perty had been partitioned on February 
3, 1928, with reference to its income at the 
time andthe application praying for a 
valuation is irrelevant and that therefore, 


there is no need toappoint any Commissioner 


in this case. Then we find that on 
October 16,1928, another application was 


_ made on behalf of defendant No.2. This 


~ 


v 


18 printed at p. 22. In this it was stated 
as follows: - 

“In the above case thereal question is whether 
or not in the partition relied upon bythe plaintiff 
twoequal lots were made and the property was 
divided into two shares. From the very beginning 
the contesting defendant objects that the plaintiff 


either by deceit or fraud or by some other means 


has taken sucha lot in his share as either with 
regard tothe area and the value of the pro- 
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perty- -is far superior to and larger than the 
lot received by the contesting defendant and its 
value is twice or thrice the value of the contest- 
ing defendant's lot. The plaintiff's lot in addition 
to the villages of considerable value also consists 
of such groves as are of considerable value. Spe- 
cially the grove at Karanpur known as Oddiwala 
comprising an area of 60 bdighas, which adjoins 
the city of Dehra Dun and is on the roadside, 
cannot be valued in any way for a price less than 
Rs. 800 per bigha u..." 


A prayer was made that lots should be 
properly prepared and then there would 
be no objection to partition. There is 
another application by defendant No 2, 
which is printed at pp. 23 and 24; dated 
October 17,1928. We need only refer to 
para. 7 of this application printed at p. 24 
which runs as follows : 

“Mauza Karanpur (Oddiwala) ? is adjacent to the 
city of Dehra Dun and consists of a grove 
measuring 70 bighas quite on the roadside, 
This grove especially and theother lands of mauza 
Oddiwala Karanpur, are very valuable. The 
plaintiff himself has valued the land of the grove 
at Rs. 400 per bigha. If the land is sold properly 
it can fetch much more price. The present value 
of the said mauza is not less than ls. 50,000 or 
Rs. 60,000... . ... ” 

It is thus clear that long before the 
evidence commenced, the contesting defen» 
dants had intimated to the plaintiffs that 
they would attempb to show that the 
Uddiwala property was of very high value 
and that its allotments to the plaintiffs in 
its entirety was unfair to the contesting 
defendants. The defendants produced a 
number of witnesses to show the value of 
this Uddiwala property. The first witness 
to whose evidence reference might be 
made is Gayub Khan (p. 63). According 
to his evidence, the Uddiwala property is - 
about one furlong away from the Courts 
at Dehra “Dun, the approximate area being 
about 1386 bighas. He gives the rates 
at which the land according to his estimate 
can be sold, and from his statement it 
appears that the value of the Uddiwala 
property is about Rs. 74,400. The next 
witness is Ranjit Singh (p. 66). This man 
is in the service as patwari of one Lach- 
man Das who owns property in Dehra 
Dun. He has seen the Uddiwala property. 
He has deposed that six bighas land was 
leased to one Deputy Sahib who paid 
nazrana at the rate of Rs. 1,800 per 
bigha and further agreed to pay an annual 
rent at the rate of Rs. 5 in 1923. 11 
bighas land, according to this witness, 
was leased to Mr. Bhagwan Singh in.1925 
who also took it on the same rent. Then he 
deposes that the Governmeat have taken 
some land for a cemetery in 1925 at the 
rate of Rs. 1,000 per bigha. He says that 


Ja 
: 


584 
that land is near the Uddiwala land. The 
next witness is Brahma Sarup (p. 67) 


who owns land near about the Uddiwala. 


land. He deposes that in 1921 he gold 
Ol bighas and 7 biswas land at the rate of 
Rs. 1,000 per bigha on the other side 
of the road. Another piece of 11 bighas 
and 1 biswa was sold by him to one Joti 
Prasad Vakil for Rs. 13,500. His evidence 
is that the rate is about Rs. 1,000 per 
bigha. He sold other plots also at the 
rate of Rs. 1,000 per bigha. He deposes 
that he values his land at the rate of 
Rs. 1,200 per bighaand he further deposes 
that Tota’ Ram's land which is near his 
land is also quite good. After this we have 
the evidence of Mr. Azhar Mohammad 
Khan (p. 68), Honorary and Special Magis- 
trate of Dehra Dun. He carried on busi- 
ness as house agents under the name of 
A.M. Khan & Sons. He has seen the 
land of Tota Ram, that is to say, the 
Uddiwala land. In his estimation the 
value of the land on the roadside is about 
Rs. 1,000 per bigha approximately þet- 
ween Jail and some land styled as Govern- 
ment land. 

The evidence of these witnesses goes to 
show that land in Uddiwala is of great 
potential value. The plaintiffs did not 
produce any evidence in rebuttal. Tt has 
not been shown to us that there are any 
reasons’ for not accepting the estimates 
given by the witnesses mentioned above 
In respect of the value of Uddiwala land. 

The position, therefore, stands thus. A 
large piece of land approximately about 
136 bighas in area has been agreed to be 
allotted to the plaintifis under tke parti- 
tion agreement. Defendant No. 2, whois a 
member of the joint family along with the 
plaintiffs and defendant No. J, is entitled to 
say in these circumstances that the pro- 
posed partition is not fair. This valuable 
piece of land should have been divided 
between the parties so ihat the entire 
haan a get a benefit of any profits 

a igot accrue from the i 
land. Admittedly, PE 
the: sale, we have no doubt, will bring 
very large profits to the persons who are 
m occupation of it at present. It is not 
easy to understand why the minor should 
be deprived of gaining the share in the 
profits which other members of the family 
are likely to getin the near future. When 
a joint family possesses a piece of land 
which is of a great potential Value, it is 
only reasonable and fair thatit should be 
equally distributed so that each. member 
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of the family ‘gets full benefit of the 
income which might be derived by the 
sale of the same. This is not a case in 
which it can be said that although a valu- 
able piece of land was allotted to the 
plaintiffs, yet properly of equal value was 
allotted to the defendants. It would be 
seen on a perusal of the evidence produced 
in the ease that the whole case of the 
defendants was centred round a valuable 
plot in Uddiwala which is a piece of build- 
ing land ina prosperous town. As regards 
the other properties, the subject-matter of 
the agreement relating to partition, there 


-was nol much dispute between the par- 


ties. The learned Judge of the Court be- 
low remarks in his judgment at p. 80 
that 


“io, .. the Uddiwala Karanpur property, which 
is the real bone of contention between the defend- 
ants and the plaintif, has become altered in value 
since the so-called partition deed was drawn up." 

He then proceeds to consider that the 
partition was fair quite forgetting that as 
a matter of fact it was only an agree- 
ment of partition and no partition had at 
all taken place. At p. 79 of the judgment, 
the learned Judge rightly remarks that if 
“it was established that the share allotted to 
Lachmi Chand was disproportionately small, then“ 
it might be a good ground for holding that the 
document of February 3, 1928, was not.valid and 
binding on the minor and that the decision of this 
point was to be governed by the following consi- 
deration: 

“At the time the deed was executed, was the dis-° 
tribution of the property more or less a fair one? 
The decision of what constitutes inequality is one 
obviously which the Court has to decide for itself 
and unless the allocation of shares is obviously a 
hardship on the minor, the Oourt would not in- - 
terfere with the terms of any partition deed signed 
by the father of the minor.” 

Now it will appear from the evidence 
produced in the case that it has been the 
case of the minor defendants all along 
that the alleged partition evidenced by 
the memorandum was wholly unfair for 
the reason that the Uddiwala Karanpur 
property which was most valuable and had 
potential value had been agreed to be 
allotted to the plaintiffs. At another place 
in his judgment, the learned Judge says: 

“He (defendant) values the whole of Uddiwala 
at Rs. 65,000 at the very least. But before dealing 
with this particular point of the value of Uddiwala, 
the Court is forced again to make pointed reference 
to the deliberate vagueness of the written state- 
ments. There was nothing in the written statements 
to suggest that the real grounds of Onkar Prasad's 
objecting that the compromise was not fair, were 
that Uddiwala was worth so much more than the 
other villages. Counsel for the plaintiff rightly point- 
ed out that this was a matter which came as a com- 
plete surprise to him and that he had no oppor- 
tunity whatsoever of producing rebutting evidence 
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about the value of this particular village. This 
is true. The defendants should have alleged speci- 
fically what they objected to əs unfair. They con- 
tended themselves by saying that the lots receiv- 
ed by Atma Ram were three times as valuable as 
those allotted to Lachmi Chand. The plaintiff could 
get po clue frem such vague allegations and just 
ag I have refused to allow the plaintiff to go be- 
yond his pleadings and argue on an oral partition, 
so I refuse to consider the evidence about the 
great value of Uddiwala... his evidence real- 
ly ought not to be considered by the Court as the 
plaintiff had no opportunity of rebutting it or of 
knowing that this wruld form the basis of the de- 
fendant'’s equitable objection to the alleged partition 
deed... .” 

We empbatically disagree with the view 
taken by the learned Judge as mention- 
ed above. He was utterly wrong in ac- 
cepting tre contention of the plaintiffs 
that they were completely taken by sur- 
prise as.regards the position of the defend- 
ants so far as this peint is concerned. 
Jf the learned Judge of the Court below 
had made a real attempt to go info the 
record, he would have never accepted such 
a futile contention raised before him cn 
behalf of the plaintiffs. We may confess 
that we are surprised that in view of the 
material on recojd, the learned Judge 

should have accepted the agreement of the 

learned Ccunsel for the plaintiffs on this 
; point. We may refer to para. 7 of the 
written statement of the minor at p. 21 
which recites as follows: 

“The property which the plaintiff alleges to have 
” been allotted to him is with regard to income, 
locality and value twice or thrice of the property 
which he alleges to have been allotted to the de- 
fendant’s father. Such a partition can in no way 
be valid and proper, nor can any Court of Justice 
take any action on such a partition, nor should 
any order be passed for enforcement of such a parti- 
tion.” 

In para. 8 of the written statement, a 

sporting offeris made to the plaintiff and 
it is recited : 
__“Jf in spite of the aforesaid particulars, the plaint- 
iff urges that the lots are equal, the defendant 
shall have no objecticn ifthe lot which the plaint- 
iff has mentioned for himself may be given to the 
contesting defendant and his father and the lot 
which he has mentioned for the father of the con- 
testing defendant may be taken by him so that all 
this litigation which isto take place and which is 
going on may come to an end and the money of 
thie joint family may not be spent on litigation 
and the parties be saved from the troubles of 
litigation.” i 

We lay particular emphasis on the ex- 
pression : 

“The property which the plaintiff alleges to have 
been allotted to him is with regard to income, 
locality and value twice or thrice of the property 


which he alleges to have been allotted to the de- 
fendant's father.” f 


In view of this clear and specific alle- 
gation, there was no warrant for the learned 
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Judge for saying that the case of the 
defendants on this point was vague. We 
have also referred to several applications 
made on behalf of the minor defendant 
that Uddiwala Karanpur properties were 
most valuable and the chief objection to 


-the alleged proposed partition was that 


this land had been unfairly allotted to the 
plaintiffs’ share. There is considerable 
force in this contention. As we have 
already pointed out, we do not agree with 
the view taken by the learned Judge in his 
judgment that even if this contention is 
accepted, the proposed partition was not 
fair. The view of the learned Judge that 
ihe defendants’ evidence of experts and 
other witnesses as regards the valuation 
of Uddiwala Karanpur properties ought 
not to be considered as the plaintiffs had 
no opportunity of rebutting it, is not cor- 
rect and cannot possibly be accepted. Nor 
do we find ourselves able to agree with 
tre learned Judge's view that even if the 
evidence produced by tbe defendants is 
accepted, it does not improve their case. 
One of the reasons given by the learned 
Judge is that from portions of the building 
land which are occupied by occupancy ten- 
ants, the latter cannot be ejected. “This 
fact does not improve the case of the 
plaintiffs. A portion of Jand may be held 
by occupancy tenants and yet it may be 
very easy to induce them to surrender 
their rights by payment of small sums 
of money. The learned Judge has refer- 
ted to certain statements prepared when 
the case was in appeal in this Court 
but cbviously they are not admissible in 
evidence and rightly reliance has not been 
seriously placed upon them before us. 
Learned Counsel for the appellants 
asked us that sn opportunity should be 
given to the appellants to prove that the 
land which had been allotted to the defend- 
ants, wes also valuable. We are not pre- 
pared to accede to this request having 
regard to what we have already stated. 
The plaintiffs had ample notice that the 
defendants would make.an attempt to show 
that the propcsed partition was unfair 
by showing the potential value of the 
Uddiwala property. It was open to the 
plaintiffs, if they wanted to, to produce 
evidence in the order to prove that the prop- 
erty which bad been allotted to the de- 
fendants was also of the same value as 
the property allottéd to.them (plaintiffs). 
But we find that no evidence was pro- 


duced in the-case by the plaintiffs to rebut 
the- evidence which the defendants have 
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produced in this case on the question 
of the value of Uddiwala property. Before 
us a reference was made to two state- 
ments prepared when the case was pend- 
ing in appe.l here previously, showing 
the value of village properties. But no 
reliance can be placed on that evidence for 
the simple reason that the learned Judge, 
before whom those two statements were 
tendered, was of opinion that they were 
of no value at all. The learned Judge 
in his judgment stated that the net profits 
of Sheola village were about Rs. 4,025 
and odd, and its value was calculated 
with reference to this amount as profits. 
But we have a statement in the khatauns 
of 13:4 Fasli in which the gross profits are 
recorded to be Rs. 2,880. It therefore ap- 
pears that the learned Judge in fixing 
the value of Sheola property was also quite 
wrong. 

We are of opinion that the defendants 
have been able to establish by their evi- 
dence that the partition agreement was 
not fair so far as defendant No. 2, who was 
minor at the time, is concerned. This 
being the case, we are of opinion that 
no decree for specific performance of the 
agreement to partition should be passed in 
this case. For the reasons given above 
the appeal fails and is dismissed with costs. 

D. Appeal dismissed. 
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LAHORE HIGH COURT 
Criminal Miscellaneous Application No. 246 
of 1936 
September 29, 1936 
Din MOHAMMAD, J. 
K. L. GAUBA~— PETITIONER 
VETSUS 


EMPEROR—Opposits PARTY 

Criminal trial—Transfer—Mere passing of illegal 
order—Whether justifies inference against imparti- 
ality — Security — Magistrate honestly believing 
sufficiency of security is tobe judged only by amount 
of movables—Insistence on such security — Whether 
enough to raise apprehension of partiality in accused 
~ Accused placing sinister interpretation on Magis- 
trate's innocent act— Whether ground for transfer— 
Criminal Procedure Code (Act V of 1898), s. 173— 
Right to insist on production of documents by pro- 
secution before case starts—Penal Code (Act XLV of 
1860), sa, 193, 192—Reckless aceusation against Magis- 
trate, etc., in affidavit— Action to be taken—Afidavit 
—~From whom muy be taken--Magistrate should not 
seek inspiration from Counsel for Crown. 

Courts may passorders which may either belegal 
or illegal, but the mere passing of an illegal order 
will not justify an inference against their honesty or 
impartiality. 

Where the Magistrate was honestly of the belief 
that it was his duty to ascertain that the security 
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tendered was sufficient and that the sufficiency of the 
security wasto be judged only by the amount of the 
movable property owned by the sureties, the Magis- 
trate will not be committing an illegality in insisting 
that, in the light of the provisions laid downin s. 514, 
Criminal Procedure Code, that security alone can be 
termed sufficient which is backed by movable pro- 
ela 7 the value of the amount secured. [p. 583, 
col. 2, ; 

An accused is not entitled to have his case trans- 
ferred from the Court of a Magistrate who is seised 
of it merely because he chooses to place a sinister 
interpretation on an innocent act of the Magistrate. 
Otherwise,-an accused person endowed with a suspici- 
ous nature will make the administration of justice 
impossible. k 

Neither in s. 173, Criminal Procedure Code, nor in 
the form prescribed by the Local Government, is it 


‘provided that the prosecution should produce along 


with the chalan allthe documents on which reliance 
isto be placedin the trial or which have to be pro- 
duced by the witnesses to be tendered for the prose- 
cution, An accused person is consequently not 
entitled as of right to insist upon the production of 
any such document before the case starts. He does 
not run the risk of being hampered in his defence, as 
the law clearly entitles him to cross-examine the 
witnesses even after the charge. 

Where in an affidavit an accused person has made a 
reckless accusation against the Magistrate as well as 
the Government Advocate and the Deputy Superintend- 
ent of Police, it is expedient in the interests of justice 
that he should becalled upon to show cause why he 
should not be prosecuted under s. 193 read with 
s. 199, Penal Oode, for affirming a false affidavit. [p. 
590, col. 1.] 

An affidavit should not be taken from those members 
of the English Bar who are appearing professionally 
in a case in connection with whichan affidavit is 
required, Mashar Khan v. Emperor (3), relied 
on, s 
Any Magistrate, wbo seeks inspiration from any 
Counsel for the Crown, even if he be of the position 
of Government Advocate, or from any Police Officer 
Powaner highly placed he may be, is unworthy of his 
oree. 


Cr. Misc. App. for the transfer of the case 
from Additional District Magistrate, Lahore. 
Mr. Abdul Haye, for the Petitioner. 
Diwan Ram Lal, for the Crowa. 
Order.—Mr. K. L. Gauba along with 


-four other persons is involved in a serious 


case of embezzlement in respect of several 
lacs of rupees. His case is pending in the 
Court of the Additional District Magis- 
trate, Lahore. He has presented an appli- 
cation for the transfer of his case to some 
other competent Court. The main allega- 
tions on which this application is founded, 
are: (1) That the Additional District 
Magistrate made an invidious distinction 
between him and the other accused per- 
sons so far as the acceptance of the 
sureties was concerned, inasmuch as he 
insisted on his sureties, owning movable 
properly to the extent of the security 
required, and forwarded their bonds to the 
various District Magistrates of the Dis- 
tricts from which they hailed in order to 
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make enquiries into their financial status 
while in the case of his co-accused, he 
accepted the sureties himself withcut 
laying down any such condition and with- 
out making. any such enquiry. Both the 
condition of movable property laid down 
by the Magistrate in the case of his 
sureties and the procedure adopted by him 
were not warranted by law. (2) That, on 
July 30, 1936, when his case came on for 
hearing before the Additional District 
Magistrate, the prosecution moved for an 
adjournment of the. case for a forinight 
and he presented an applicaticn for bail. 
The proseculion resisted his applicaticn 
for bail and he resisted their application 
for adjournment. The Magistrate, without 
prenouncing orders on these applications, 
left for his retiring room and while the 
Magietrate was recording orders rejecting 
his bail application, he sent for the 
Government Advocate and the Deputy 
Superintendent of Police (Rai Bahadur 
Mehta Ishar Das) and that these two 
officers remained with the Magistrate for 
some time. (3) That, in spite of his 
repeated applications for the inspection of 
the documents on which the prosecution 
relied, he has not been given any facilities 
for their Inspection—in fact no documents 
have been placed cn the record—and that 
his request to the Magistrate that the 
prosecution shculd be called upon to pro- 
‘duce in Ccurt all those documents on which 
they relied was turned down. 

Both the application and the affidavit 
contained some other allegations, too, but 
Counsel for Mr. Gauba has confined hbis 
arguments to the three points mentioned 
above, and has urged that the cumulative 
effect of all these imcidents is to create a 
reasonable apprehension in the mird of 
- Mr. Gauba that he will not get a fair and 
an imparti«l trial in the Court of the 
Additional District Magistrate. 

TLe Government Advceate has opposed 
this application for transfer and has con- 
tended that no distinctive treatment was 
meted out to the co-accused of Mr. Gauba, 
that the procedure adopted by tLe Magis- 
trate was quite justified by law, that the 
allegations made by Mr. Gauba concerning 
him and the Deputy Superintendent cf 
Police were absolutely false and that Mr. 
Gauba’s request to inspect the documents 
on which the prosecution relied was, in the 
first instance, not disallowed by the Magis- 
trate and, secondly, that Mr. Gauba was 
not empowered by law to call upon the 
prosecution to produce all the dọcuments 
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which they intended to produce through 
their witnesses before the hearing ofthe 
case commenced. Jn-viewof the importance 
of the case, the position of the accused 
and the serious nature of the allegations 
made by him, I have allowed full latitude 
to his Counsel to argue the case in all its 
aspects and lengthy arguments have been 
addressed to me on both sides. 

After hearing Counsel and examining the 
reccrd, 1 have come to the conclusion: (1) 
that the law on the subject of the nature 
of securiiy to be tendered is not clear and 
that the contention put forward by the 
Goverrment Advccate that the Magistrate, 
while determining the sufficiency of the 
sureties, is not precluded from taking cut- 
side help in coming to his own conclusions 
is not without force, and that, even if it 
be held that the procedure adopted by the 
Magistrate was in any way open to objec- 
tion, it dces not afford any reasonable 
basis fcr the apprehension entertained by 
the petitioner; (2) that the allegations made 
against the Additional District Magistrate, 
the Government Advocate and the Deputy 
Superintendent of Police in respect of the 
incident of July 30, 1936, have heen wan- 
tonly made and that a mountain has been 
made out of a molehill; (3) That, if Mr. 
Gauba or his co-accused had any right to 
inspect the documents, this right was not 
denied to them and that the prosecution 
had supplied all the information that they 
were required to do under s. 173, Criminal 
Procedure Code, and that Mr. Gauba could 
not call upon the prosecution to produce 
any other documents on which they relied 
before the hearing of the case commenced. 

I will now take up all these matters in 
(he order in which they have been set 
forth above, and give my reasons for 
the conclusions at which I have arrived. 
Taking the question of the bail bonds frst, 
I find that four sureties offered themselves 
on behalf of Mr. Gauba, They were Abdul 
Aziz of Baghapurana, District Ferozepore, 
Nazar Mohammad of Kotli Daim, District 
Gujranwala, Nur-ul-Heq of Lahore and 
Mohammad Sharif Khan of Chak Hyder- 
abad, District Sheikhupura. In the case of 
Abdul Aziz, the report that was received 
was that he owned, along with his other 
brothers, a house worth Rs. 8,000 and in 
addition owned movable property © which 
was nct worth more than Ks. 200. In 
the case of Nazar Mohammad the District 
Magistrate of Gujranwala reported that 
his land was valued at Rs. 43,000 and 
that his movable property was not worth 
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more than Rs. 2,500. In the case of 
Nur-ul-Haa, the Tahsildar of Lahore re- 
ported that his assets did not exceed 
Rs. 30,000 and that his liabilities amounted 
to Rs. 26,000. In the case of Muhammad 
Sharif Khan although the report stated 
that he owned considerable amount of 
‘agricultural property and besides owned 
one -house in his Chak, the Additional 
District Magistrate rejected him on the 
ground that on his own admission his 
movable property did not exceed Rs. 1,300 
in value. It may be mentioned here that 
Mr. Gauba had to tender four sureties of 
Rs. 37,500 each. 

The position taken up by the Goverr- 
ment Advocate in regard to this matter is 
that inasmuch as s. 514, Oriminal Procedure 
Code clearly says that in the case of for- 
feiture during the lifetime of the surety 


his movable property alone will be attached. 


and sold, the Oourt is bound to take into 
consideration the surety’s movable property 
alone while determining bis sufficiency. 
In support of his contention he further 
refers to s. 513, Criminal Procedure Code 
which authorizes the Court to permit a 
person to deposit a sum of money’ or 
Government Promissory Notes in lieu of exe- 
cuting a bond. - As against this, petitioner's 
Counsel relies on King Emperor v. Kaim 
Khan (1) and Nanhe v. Emperor, 46 Ind. 
Cas. 295 (2). In King-Emperor v. Kaim 
Khan (1) Reid, C. J., while deciding the 
case of a person {proceeded against under 
s. 118, Criminal Procedure Code remarked 
that : 


“as to sending the security on to the Tahsildar - 


who is to report within ten days whether the person 
put on security and the surety have movable 
property equal in value to the amount .of the bond, 
the exclusion of immovable property is obviously 
illegal and the learned Government Advocate has 
not attempted to defend it.” 

In Nanhe v. Emperor, 46 Ind. Cas. 295 
(2) Sir George Knox observed that: 

“While it is true that so long asa surety is alive 
only movable property can for default under 
s. 514, Criminal Procedure Code be attached and 
sold for recovery of penalty, yet 1 agree with the 
learned Sessions Judge thit if the house offered as 
security is worth Rs. 500 and the surety is reported 
by the Tahsildar to be a respectable person, the 
security should be accepted.” : 

I am not called upon in this case to 
decide whether the rulings relied on by 
the petitioner's Counsel lay down good law 
or the contention raised by the Govern- 
ment Advocate is legally sound. What J 


ee 18 P R 1906 Cr,; 5 Or, L J 148;14 P L R 1907; 
5 PW R 1807 Cr. j 

(2) 46 Ind. Oas. 295; A I R 1918 All, 183; 19 Cr. LJ 
711; 16 A L J 503, 
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have to determine is whether the action 
taken by the Magistrate so completely 
disregarded the legal provisions that the 
accused could reasonably apprehend that 
he was not proceeding impartially, and, in 
the circumstances described above, I have 
no hesitation in holding that the Magie- 
trate was honestly of the belief that it was 
his duty to ascertain that the security 
tendered was sufficient and thatthe suffi- 
ciency of the security was to be judged 
only by the amount of the movable prop- 
erty owned by the sureties. Courts may 
pass orders which may either be legal or 
illegal, but the mere passing of an illegal 
order will not justify an inference against 
their honesty or impartiality. To err is 
no sin and in this case even the error is 
not so patent. This question may some 
day be decided finally by this Court but 
so long as it remains undecided, I do not 
consider that any Magistrate will be com- 
mitting an illegality in insisting that, in 
ihe light of the provisions laid down in 
s. 514, Criminal Procedure Oode, that security 
alone can be termed sufficient which is 
backed by movable property of the value 
of the amount secured. 

The charge of the Magistrate's judging 
the sureties of the other accused persons 
by a different standard does not hold good - 
at all, as in the only twoinstances cited 
by the Counsel, the sureties offered were 
Advocates and not anonymous cr objec- 
tionable persons. As regards the allega- 
tions made against the Magistrate, the 
Government Advocate and the Deputy 
Superintendent of Police, what appears to 
have happened is this: Sometime after the, 
Magistrate went into his retiring room, he 
sent for the Deputy Superintendent of 
Police to ascertain from him what further 
evidence was intended to be produced in 
the case, for the production of which an 
adjournment was being asked for. The 
Deputy Superintendent of Police gave the 
necessary information and left his room 
within a couple of minutes. This small 
incident has been magnified into a serious 
accusation outlined above. I have no 
hesitation in saying that any Magistrate, 
who seeks inspiration from any Counsel 
for the Crown, even if he be of the position 
of Government Advocate, or from any 


Police Officer, however highly placed he 


may be is unworthy of his office, but I am 
gratified to remark that in this case the 
Additional District Magistrate has not been 
found guilty of any such delinquency. 1 will 
not eyen declare that his act was indiscreet. 


- 
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The Government Advocate has made a 
declaration at the Bar that he never visit- 
ed-the Magistrate in his retiring room on 
that day. He even expressed his willingness 
to make an affidavit in this behalf. 

In view, however, of the unequivocal 
statement made by the Government Advo- 
cate and the 1emarks made in Mashar 
Khan v. Emperor, 107 Ind. Cas. 108 (3) 
that such affidavits should not be taken 
from those members of the English Bar 
who are appearing professionally in a case 
in connection with which an affidavit is 
required, I have dispensed with his affidavit. 
The Deputy Superintendent of Police has, 
however, made a statement on solemn 
affirmation before me that the facis men- 
tioned in sub-para. (1), para. 7 of the peti- 
tion were absolutely false and further that 
at the time when he was sent for, the 
accused as -well as their friends were pre- 
sent in the Court-room of the Additional 
District Magistrate and that the door by 
which he entered was Visible from the 
Court-room. I may remark here that even 
the Counsel for the petitioner did not deny 
that there were some persons present in 
the Court-room at that time besides the 
accused. I cannotimagine that any Magis- 
trate of the position and standing of Mr. 
Isar would commit such an illegality as is 
- attributed to him in such environments. 
The Additional District Magistrate submit- 
ted an explanation to the District Magis- 
trate in this behalf and that explanation 
is on the same lines as the statement made 
before me by the Deputy Superintendent 
of Police. I may remark in passing that 
much stress was laid on the observations 
made by the District Magistrate in his 
.order dated September 15, 19.6, but the 
District Magistrate appears to have mis- 
appreciated the explanation submitted by 
the Additional District Magistrate and 
wrongly recorded that ‘these officers” were 
called to his retiring room for a few 
minutes. He has further erred in remark- 
ing that: ; l 

“ft would be possible, while accepting the Magis- 
trate's explanation (as i do completely) to hold 
that this interview, however harmlese in fact, 
might appear otherwise to the accused and might 
give him a reasonable, even if mistaken, appre- 


hension ‘that the Magistrate was offering undue 
facilities to the prosecution.” 


In my View, an accused is not entitled 
to have his case transferred frem the 
Court of a Magistrate who is seised of it 
merely because he chooses to place a sinis- 


(3) 107 Ind, Cas. 108; A IR 1928 Lah, 276; 29 Ox. L J 
220; 9. AI Or. R 514, i oe 
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ter interpretation on an innocent act of 
the Magistrate. Otherwise, an accused 
person endowed with a suspicious nature 
will make the administration of justice 
impossible. Similarly baseless is the alle- 
gation made concerning the withholding 
of documents frcm the accused. All that 
s. 173, Criminal Procedure Code, requires is 
that: 

“The officer-in-charge of the Police Station shall 
forward to a Magistrate empowered to take cogniz- 
ance of the offence on a Police report a report, in 
the form prescribed by the Local Government, set- 
ting forth the names cf the parties, the nature of 
the information and the names of the persons who 


appear to be acquainted with the circumstances of 
the case.” ` 


The form prescribed by the Local Gov- 
ernment on which such Police reports are 
submitted is divided into seven columns, 
Ool, (1) provides for the name and ad- 
dress of the complainant or the informant. 
Col. (2) provides for the name and address 
of the accused who have not been sent up, 
whether arrested or not, Cols. (3) and (4) 
provide for the name and address of the 
accused who are sent up. Ool. {5) is 
meant for giving the cetails of the prop- 
erty, including weap.ns, etc., recuvered 
trom the accused. Oul. (6) is meant for 
the name and address of witnesses and 
col (7) is meant for. a brief statement of 
the offence committed by the accused and 
the facts relating thereto. It would thus 
appear that neither in. s. 173, Criminal 
Procedure Code, nor in the form prescrib- 
ed by the Local Government, is it provid- 
ed that the prosecution should produce 
along with the chalan all the documents 
on which reliance is to be placed in the 
trial or which have to be produced by the 
witnesses to be tendered for the prosecu- 
tion, An accused person is consequently 
not entitled as of right to insist upon the 
production of any such ducumenti before 
the case starts. He does nob run the risk 
of being hampered in his defence, as the 
law clearly entitles him to cross-examine 
the witnesses even after the charge. In 
this case, however, the Magistrate had 
allowed the petitioner as well as his co- 
accused full opportunity to inspect all the 
documents which were in the custody of 
the Official Liquidator and had further 
assured the accused that no documents had 
been produced in Court which were being 
wituheld from them. Somecf the accused 
persons availed themselves of this oppor- 
tunity and inspected the documents in 
the office of. the Omcial Liquidator, The 
petitioner, however, did not take any steps 
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whalsoeveř to utilize the opportunity so 
offered. It cannot, in these circumstances, 
be held that the Magistrate was in any 
way prejudiced against the petitioner or 
that he was denying the petitioner any 
right that he legitimately could exercise 
under the provisions of the Criminal Proce- 
dure Code. 

As I have already held that the petitioner 
has made a reckless accusation against the 
Magistrate as well as the Government Ad- 
vocate and the Deputy Superintendent 
of Police, I consider thai it is expedient 
in the interests of justice that he should be 
called upon to show cause why he should 
not be proseculed under s. 193 read with 
s. 199, Indian Penal Code, for affirming a 
false affidavit. I enquired from the Coun- 
se] whether his client was prepared to 
withdraw this accusation but his reply was 
in the negative. Now, if such accusations 
are allowed to pass unheeded, that confi- 
dence which must be reposed in the Courts 
by the litigants who deal with them is 
bound to be -impaired. In these days 
when wide publicity is given to everything 
done in, or said in connection with the 
Courts, such accusations cannot be left un- 
noticed, otherwise there is a danger ofa 
wrong impression being created in the wor:d 
outside that the Magistracy in this Pro- 
vince can do all sorts of illegal acts with 
impunity and that the superior Courts 
connive at them and thus encourage them 
in their illegal behaviour. Before I close, I 
direct the Additional District Magistrate to 
proceed with the trial of the case expeditious- 
ly and not grant any unnecessary adjourn- 
ments either to the prosecution or to the 
defence. 

N. Order accordingly. 


CALCUTTA HIGH COURT 
Appeal from Appellate Decree No. 40 
of 1934 
March 3, 1937 
Nasim ALI AND R. O. MITTER, JJ. 
BENOY BHUSAN MUKHERJEE ANp 
ANOTHER—PLAINTIFFS—ÅPPELLANTS 

VETSUS 
SARAT KUMARI DEBI AND orupes—~ 
DEFENDANTS— RESPONDENTS 

Transfer of Property Act (IV of 1882), s. 41— 
Condition of applicability — Purchaser from person 
not real owner—When can protect himself — En- 
quiries into title not made—Protection, if can be claim- 
ed by him. 

For the applicability of s. 41, Transfer of Property 
Act, two things must concur (4) that the person 
(ostensible owner) who has no real title was clothed 
with the insignia of ownership with the consent ex- 
press or implied of the real owner; and (ii) that the 
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person purchasing for value from the ostensible - 
owner shall take reasonable care to ascertain that 
his transferor has authority to make the transfer. 
A person purchasing from a person who is notthe 
real owner canonly protect himself by showing that 
he acted as a prudent man. If he makes no enquiry 
into title, such asa prudent purchaser would mske, 
or avoids prosecuting such an enquiry, hecannot claim 
protection andthe principle that a man cannot give 
what he has not must apply. 

Where the conveyance by whicha property was 
purchased recited that the purchase was made by 
the vendee with her stridhan money in which her 
husband was an attesting witness, and subsequently 
it was claimed that the purchase was made benami by 
the husband: 

Held, that the first condition was satisfied 


A. against the decree of the Additionak 
District Judge, 24-Parganas in Title Appeal 
No. 412 of 1928, dated June 30, 1933, revers- 
ing that of the Subordinate Judge, Third 
Additional Court, 24-Parganas, dated May 
22, 1928. 

Messrs. G. C. Sen and Sanat Kumar Chat- 
terjee, for the Appellant. 

Messrs. A. N. Bose, Apurba Chandra 
Mukherjee and Hiralal Chakravarti, for the 
Respondents. 

R.C. Mitter, J.—This appeal is on behalf 
of the plaintiff and arises out of a suit for 
Partition instituted in the year J927 in 
respect of three properties described in 
schedules Ka, Kha and Ga annexed to the 
plaint. In this appeal we are only concern- 
ed with the properties of schedule Kha in 
which the plaintiff claims 1/6th share, His 
suit has been finally dismissed by the lower 
Appellate Court by its decree dated June 
30, 1933. The conflict before us is between 
the plaintiff and defendant No. 5. 

The following genealogical tree is neces- 
sary for following the case of the respective 
parties. 

RAM sar acid 


| | | 
Kali Mohan Kalikanta Kaliprosonno 





Kadambini Soudamani Ramramani 
Shamacharan Chandra 
(Defendant No, 1) 
i | 
Mohendra Jogendra 
- Defendant 
No. 7) Batahari . 
Bibhabati 
(Defendant 
No. 2). 
| 
[ f 
Sasanka Soshi Jugal 
(Defendant (Defendant (Defendant 
No, 9). No, 10), No, 21), 


- 1937 
On January 2, 1870, Ramdhan executed a 
conveyance in favour of Soudamini and 
Ramramani of the property of which sche- 
dule Khais a part. The conveyance recited 
that the said ladies were puichasing the 
same with their stridhan money. Kali- 
prosanno, the husband of Ramramani,.was 
an attesting witness to the same. On Janu- 
ary 7, 1885, a portion of the property was 
acquired under the Land Acquisition Act 
for constructing a municipal drain. Kali- 
prosanno died first, then Jogendra and 
then Ramramani. Ramramani was accord- 
ingly survived by her son, Mohendra, and 
her grandson Batahari. If the properly 
was her stridhan, then Mohendra only would 
take by inheritance to the exelusion of 
Batahari her 8-annas share, but if the pro- 
perty was of Kaliprosanno, both would take 
equally. On April 30, 1917, Mohendra sold 
the said 8-annas share to defendant 
No. 5, on the footing that the property was 
his mother’s stridhan property. In this 
transaction defendant No. 4, Surendra acted 
for his wife, the defendant No. 5. On 
January 3, 1923, the plaintiff purchased 
from Bibhabati, the widow of Batahari. 

The trial Court, and the Court of appeal 
below by its judgment and decree dated 
May 16, 1929, held that Ramramani was 
the benamidar of her husband and on that 
footing held that the plaintiff had the share 
claimed by him in the plaint. . Against 
this judgment and decree, defendants Nos. 4 
and 3 preferred a second appeal to this 
' Court being No. 2664 of 1929. This Court 
by its judgment datea August 7, 1931, main- 
tained the. footing that the said 8 annas 


share of the property belonged to Kalipro- ` 


sanno, but remanded the case to the lower 
Appellate Court for considering the ques- 
tion as to whether the defendant No. 5 
could. invoke the provisions of s. 41 of the 
Transfer of Property Act or the principle of 
estoppel as embodied ins. 115 of the Evi- 
dence Act. The remand order was in the 


following them: 

“It is necessary that the evidence, documentary 
-and oral on the record should be considered for 
-determining if the defendant No. 5 is a bena fide 
purchaser trom Mohendra believing in gocd faith 
that he was the owner of the propeity and whether 
if in the event of it being found that the appellants 
are bona fide purchasers, the plaintiff can claim 
any interest in the property.” 


After remand the lower Appellate Court 
has held that defendant No. 5 is protected 
by s. 41 of the Transfer of Property Act and 
by the doctrine of estoppel. 

In applying s: 41 of the Transfer of Prop- 
erty Act the learned Additional District 
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Judge apparently felt the position that 
Surendra made no enquiry*asto the title 
when he was negotiating the purchase on 
bebalf of his wife from Mohendra, but said 
that the said fact was not material, for 
any enquiry would not h:ve disclosed to 
him the state of the real title, as the mem- 
bers of the family would not have disclosed 
the benami nature of the purchase effected 
by Soudamini and Ramramaniin 1870. For 
this purpose the learned Additional Dis- 
trict Judge refers to the evidence of Chandra 
(Defendant No. 1) who said that they had 
all conspired in maintaining that Souda- 
mini and Ramramani were the real pure 
chasers for the purpose of preventing the 
daughter's sons of Kalimohan from claim- 
ing a share, In our opinion the learned 
Additional. District Judge has overlooked 
important facts which we will state here- 
after. 

In answering the question of estoppel as 
defined ins. 115 of the Evidence Act, the 
nies Additional District Judge stated 
that 

“The plaintiffs who profited by representing one 
state of affairs are now estopped from seeking to 
profit by representing the opposite point of view.” 


This view is clearly unsupportable, for the 
plaintiff never made any representation that 
the property was of Ramramani, and there 
is no question of his having made a profit 
thereby. 

Regarding the applicability of s. 41 of the 
Transfer of Property Act the position is 
clear. Two things must concur. 

(i) that the person (ostensible owner) 
who has no real title was clothed with the 
insignia of ownership with the consent 
express or implied of the real owner; and 
(ii) that the person purchasing for value 
from the ostensible owner shall take reason- 
able care to ascertain that his transferor 
has authority to make the transfer. 


A person purchasing from a person who 
is not the real owner can only protect 
himself by showing that he acted as a 
prudent man. If he makes no enquiry into 
title, such as a prudent purchaser would 
make, or avoids prosecuting such an en- 
quiry he cannot claim protection and the 
principle that a man cannot give what he 
has not must apply. 


In this case the fact that the conveyance 
of 1870, attested by Kaliprosanno recited 
that the property was being purchased by 
Ramramani in our opinion satisfies the first 
condition, but the second element is not 
present.and in coming to his conclusion the 
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_ learned Additional District Judge had over- 
looked important -facts. 

The evidence of Surendra discloses that 
he made no enquiry whatsoever. If further 
discloses that he knew that the property 
was in possession of a tenant who had been 
paying rent also’'to Batahari. This fact 
appears from the following. In 1911 
Mohendra had obtained a decree against one 
Pitambar Dass. In execution of toe decree 
he attached this property. One Jogeswar 
Ruidas preferred a claim on the footing 
that he was in possession as a tenant under 
Batahari and his co-sharers and in support 
of his case he produced adakhila Ex. 17 
granted by Batahari and on that his claim 
was allowed. Surendra admits that he de- 
posed in favour of Jogeswar in that claim 
case. It further appears that in the Land 
Acquisition proceedings of 1885 compensa- 
tion was given tothe sons of Soudamini 
and Ramramani, although the latter were 
then living. The amount of the land and 
description of the boundaries existing at the 
date of defendant No. 5's purchase would 
have put Surendra, who is a resident of the 
locality, on enquiry and if he had pro- 
secuted his enquiries which he as a pru- 
dent man ought to have done, he would 
have found that the land acquisition com- 
pensation had been paid without objection 
to the heirs of Kalikanta and Kaliprosanno 
and not to their wives who were then alive. 
We accordingly hola that defendant No. 5 
cannot get the benefit of s. 41 of the Trans- 
fer of kroperty Act. 

We accordingly allow the appeal and 
restore the decree of the trial Court so far as 
the plaintiff is concerned. 

Tne plaintiff will have costs of this appeal 
from defendant No. 5—hearing fee one gold 
mohur. 


Nasim Ali, J.—I agree. 
N. _ Appeal allowed. 


Mbe e lth, sate 
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IDA AND ANOTHER — RESPONDENTS 
Guardians and Wards Act (VILI of 1890), s. 25— 
Minor girl living wuh aunt from infancy for 
12 years—Father not taking interest tn her—Guirl of 
marriageable age at time of application by father 
for custody—Held, custody should not be changed. 
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A minor girl was living with her mother’s sister 
for 12 years and her father didnot take any interest 
in’ her since she went to live with her aunt. The 
father applied for custody of the girl when she was 
according to her personal law nearly of marriage- 
able age: 

Held, that under the circumstances, it wag not 
in the interests of the minor that her custody should 
be changed. Wazir Khan v. Abdul , Hamid Khan 
(1), distinguished. 


F. C. A. from the decision of Sub-Judge, 


First Class, Gujranwala, -dated May 7%. 
1936. 

Mr. Mukand Lal Puri, for the Appel- 
jants. 


Mr. Jagan Nath Talwar, for the Respon- 
dents. Rs 

Judgment.—The respondent Ida made 
an application under the Guardians and 
Wards Act for the custody of his daughter 
Musammat Sakina Bibi. The girl is in the 
custody of her mother’s sister and her son. 
These two persons were made respondents 
to the application, and they opposed it on 
the ground that the mother of the girl 
died when the latter was one year of age 
and since then, more than 12 years ago, the 
girl has been living with them and .has 
been brought up by them as their own 
daughter. ‘Lhe allegation of the father was 
that the girl has throughout been living 
with him and that her aunt, the mother’s 
sister, came on a friendly visit to him 
about a year or so before the application, 
and kidnapped the girl. Tne learned trial 
Judge has granted the application by direct- 
ing that the.custody of the minor be given 
to the father. : 

Admittedly the girl is more than 14 years 
of age, somewhere near 15 years, and ib is, 
therefore, obvious that the real object of 
the application is to secure her custody in 
order to give her away in marriage. ‘Ihe 
trial Judge has not given any delinite find- 
ing whether the girl has been living with 
the appellants since the death of her mother, 
as alleged by them, or whether she was _ 
kidnapped, as alleged by the father. He 
seems to be inclined to the view that the 
story of the appellants is correct. I have 
examined the evidence recorded by the 
trial Judge and am of opinion that the 
statements of Ahmad Bibi, Faqir 
Hussain, Fateh Muhammad, Khair Dın, 
Nabi Bakhsh and Ghulam Hussain 
prove thatthe girl bas been with the ap- 
pellants since tue death of her mother, 
which was about 12 years ago, aud that - 
since then the father has: taken no-interest 
in her, and this is supported by the manner , 
in which the evidence was given by Musam- 
mat Sakina Bibi,. who absolutely declined 
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_ to recognize her father. The evidence led 


on behalf of the fatheris not convincing. 
The appellants’ case is further supported 
by a notice which was given by them on 
August 11, 1934; and to the allegations 
made therein, that the girl has been living 
with the appellunts for about 11 years, no 
reply was given. 

_ The questicn then is whether it isin the 
Interests of the minor that her custody 
should -be given to her father considering 
that‘she is living and has been living with 
her aunt, a sister of her mother, ever since 


she was an infant and now when 
sift is of marriageable age. Wazir 
= Khan v. Abdul Hamid Khan (l) 


cited on behalf of the respondents, does 
not help the respondents’ case. In that case 
the minor was living with strangers to the 
family and was about 12 years ofage. In 
the present case she is living with her aunt 
and is according to her personal law, nearly 
of marriageable age. I do not consider that, 
under the circustances, itis in the interésis 
of the munor that her custody should be 
changed. I accept this appeal and set aside 
the order of the trial Judge. No order as to 


costs. 
Appeal allowed. 


N. 
(1) A TR 1928 Lah. 806; 112 Ind. Oas. 693. 
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l February.5, 1937 
COURTNEY-TERBELL, C. J. AND JAMES, J. 
JAGDEO NARAIN SINGH AND ofgres— 

i APPELLANTS 
versus l 
TULA SINGH AND OTHERS—- 

, RESPONDENTS : 

Bengal Tenancy Act (VIII of 1885), s. 30-A— 
Suit for enhancement of rent—No prevailing rate in 
village—Claim must fail. : 

In a suit for the enhancement of rent claimed 
under s. 30-A, Bengal Tenancy Act, if no prevailing 
rate is to be found inthe viliage the claim under 
s. 30-A, Bengal Tenancy Act, must fail. Brij Behari 
Singh v. Sheo Sankar Jha (1), referred to. n 
, l.P. A. from the decision of Wort, 
J». dated November 1, 1935, reported in 


l 160 Ind. Cas. 1003. 


Messrs: S. N. Roy and A. H. Fakhruddin, 
for the: Appellants. = 

Messrs. B. N. Mitter, K. Sahat and Raj 
Kishore -Prasad, for the Respondents. 
. James, J.—These are appeals under cl. 
10 of the Letters Patent from the decision 
‘of a Judge of this Court sitting singly, 


dismissing a batch of second appeals from - 


170-75 & 76 7 
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half of the land ofthe village was 
-but the actual prevailing rate of rent at 
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decree in suits for enhancement of rent. 
The plaintiff claimed enhancement under 
sub-ss. (a) and (b) of s. 30, Bengal Tenancy 
The Courts below found that it had 
not been demonstrated that any prevailing 
rate existed in thé’ village and, therefore, 
dismissed the plaintiff's claim under s. 30-A. 
Under s. 30-B, the enhancement admissible 
on astrictapplication of the provisions of 
8. 32 of the Act would have been at 0-3-9 
in the rupee, but applying the provisions of 
s. 35 the Courts below found that enhance- 
ment ata higher rate than that of one anna 
in the rupee would not be fair and 
equitable. The learned Judge of this Court 
has accepted the finding that there is no 
prevailing rate in the village, and he has 
also accepted the finding that enhancement 
atthe higher rate than one anna would 
not be fair and equitable but permission 
has been given toappeal under cl. 10 of 
the Letters Patent because the learned 


-Judge considered that the Courts below 


were mistaken in supposing that the deci- 


. Sion in Brij Behari Singh v. Sheo Sankar 


Jha (1), had been overruled by subse- 
quent decisions of this Court, Mr. Sivanan- 
dan Rayon behalf of the plaintiff-appel- 
lant suggests that on the application of 
the decisicoin Brij Behari Singh v. Sheo 


Sankar Jha (1), the prevailing rate should 


be determined in accordance with the 
principles laid downin s. 31-A, Bengal 
Tenancy Act. Sofar asthe Courts below have 
agreed in finding that no prevailing rate 


-existed in the village, they have proceeded 


exactly in accordance with the instructions 
which were given in Brij Behari Singh’s 
case (1), wherein by reference to the 
decision of Mitter, J.in Shadoo v. Rama- 
noograha (2),the late Sir B. K. Mullick 
made it clear that the prevailing rate 
must be understood to mean not the aver- 
age rate, nor the rate at which more than 
held, 


which all the villagers orthe great majority 


of them beld their land. Inthe case to 


which Sir B. K. Mullick referred, the leara- 
ed Judge cited as an example .a 
village in which over ninety percent. of 
the. raiyats might hold at a certain deter- 
mined rate and pointed out that if so large 
a proportion of the land of the village were 


held at a certain rate it might be reasonably 


assumed to be the prevailing rate of the 
village. 

(1) 2 PLJ 124; 39 Ind, Oas, 85; AI R 1916 Pat, 
120; 1 P L W 434; (1917) Pat, 108,. 
- (2) OW R83 a 


- It need not be doubted that if in the 
present case ninety per cent. of the razyats 
had held their land at a certain definite 
rate, that would have been properly re- 
garded as the prevailing rate, unless there 
were some special circumstance such as 
“recent commutation of rent on a large 
scale tomakeit possible thus to treat the 
rate. Mr. Sivanandan Ray has drawn our 
attention tothe report of the Oommissioner 
from which itis obvious that nothing of 
the kind is tobe found in this village as 
the learned Judge of this Court has 1emark- 
ed, and the finding that there is no prevail- 
ing rate must be affirmed. Butif the pria- 
ciples laid down in Brij Behari Singh's 
case (1), are to be applied, and there is 
no prevailing rate in the village then the 
holdings in suit would have to be assessed 
at the lowest rate paid for land of similar 


description with similar advantages in the ~ 


village. This fact has frequently 
escaped notice when the decision of Mul- 
lick, J. hascome under consideration, al- 
though attention was drawn toit by Wort, 
J. in Kameshwar Singh v, Soney Misser 
(3). On the strict application of the rule 
in Brij Behari Singh’ s case (1), the plaintiff's 
claim under s. 30-A would thus necessrily 
fail since allthe defendants are already 
paying at rates higher than the lowest rate 
paid tor lands of similar description ın the 
village. In later decisions wherein the 
decision in Brij Behari Singh's case (1); has 
been discussed, it has been held that if no 
prevailing rate isto be found in the vil- 
lage, the claim under s. 30-A, Bengal Te- 
nancy Act must fail. This, in our judg- 
ment, is the more correct view. ‘The same 
-result would ordinarily ensue from the ap- 
plication of the rule in Brij Behari Singh's 
case (l), butitis dificult to understand how, 
if no prevailing rate is found in the village 
the provisions of s. 8U-A can be applied to 
_assess the land atthe lowest rate paid for 
lands of similar description inthe village. 

Itis manifest that the provisions of s. 31-A 
must not be applied except in that 
small area in the Monghyr district to 
which the provisions of that section have 
been extended. It is difficult to conceive 
in what circumstance the decision in Brij 
Behari Singh's case (1), could be held to 
justify the application of the principles 
jaid down in s. 31-A, because these are 
not to be appliea if the lowest rates paid for 


land of similar description can be ascer- 


tained andit is clear that if the lowest 


(3) 4PLutT ae 148 Ind, Cas, 1199; A I R 1933 
Pat, 529; 6 R P 558 
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rate cannot be ascertained the procedure 
prescribed by s. 31-A canuot be adopted. 
The decision has been misundersiood as 
implying that the provisions of s. 3l-A 
are to be foilowed ina suit for enhance- 
ment when the prevailing rate cannot be 
ascertained but on a proper reading of the 
judgment this conclusion certainly cannos 
be drawn from it. It, therefore, appears 
to matter little for practical purposes whe- 
ther the Court below were right or wrong 
in assuming that the decision in Brij 
Behari Singh's case (1), so far as it referr- 
ed tos.3!-A, Bengal Tenancy Act had 
been overruled singe on a proper reading 
of the judgment that direction could never 
come into practical application at all. Mr. 
Sivanandan Ray further argues that siuce 
the rents paid by the delendants in these 
cases are low, the tull enhancement on a 
strict reading of s. 32, Bengal ‘Tenancy Act 
ought tohave been allowed. Mr. Kay pointed 
oui that in Nathuni Thakurv. Ramsaran 
Singh (4), a Special Bencn of this Court did 
actually allow enhancement on the ground 
that the reat which hau been paid by the 
defendants in that case wus exceptionally 
low. The general effect of that decision 
has apparently been properly appreciated 
by the learned Munsif whicn was this: 
that the provisions of s. 35, Bengal ‘Tenancy 
Act should be read as saving an officer 
who is applying the provisions of s. 32 from 
the anomalous position in whicno he might 
otherwise find himself, of being obliged to 
take asa basis for future payments com- 
paratively recent conditions whichhe may 
know have already ceased to exist. In the 
present case the learned Munsif pointed 
out from the evidence which he had before 
him under s, 39, Bengal ‘lenancy Act, that 
if the later decennial period nad been 
extended by one year, ihe rate of enhance- 
ment admissible would fall by more than 
half while if it were extended by two years 
up to 1932, the rate admissible would fall 
to one anna. In the circumstances he came 
to the conclusion that it would not be fair 
and equitable to allow enhancement at ihe 
Tate of more than one anna in the rupee ; 
and it cannot be said toat the discretion 
which he is required by law to exercise in 
this matter has been unfairly exercised. 
Ihis tnding that enhancement at one anna 
in the rupee weuld be fair and equitable 
was also accepted by the learned Judge of 
lhis Gourt aua we do net fnd any ground 
lor interierence with his decision. 1 would 


(4) 11 Pat. 654; AI R 1932 Pat, 225; 139 Ind. Cas, 
491,13 PLT 577; ind, Rul, (1932) Pat. 219 (8 B). 
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dismiss these appeals with costs. There 
will be one consolidated hearing fee of 
Rs. 64 which will be equally divided among 
the eight sets of respondents. 
Courtney-Terrell, C. J.—Lagree. 
D. Appeals dismissed. 


_ OUDH CHIEF COURT. 

First Civil Appeal No. 53 of 1935 
May 7, 1937 

THOMAS AND Zta-UL Hasan, JJ. 
Kunwar MAN SINGH—-PLAINTIFpP 
; —APPELLANT 

VETSUS 
BINDESHWARI BAKSH SINGH 

AND OTHERS— DEFENDANTS—-RESPONDENTS 

Landlord and tenant—Under-proprietary rights 
~ Compromise~Party declared under-proprietor 
without right to transfer—Settlement decree based 
on it—Condition in restraint of alienation, validity 
—-Under-proprietor, whether can transfer—Words 
and phrases— Qabiz darmiani”, meaning of-—‘Pucca’ 
tenure, meaning of. 

Where a settlement decree based on a compro- 
mise declares a person an under-proprietor (gabiz 
darmiani}, without any right to transfer, the con- 
dition in restraint of alienation, even although it 
is contained in a settlement decree, is null and 
void, andin spite of the insertion of such addition, 
such a decree conveys an absolute right of trans- 
fer and the person who has been declared an 
' under-propristor has a ccmplete right to transfer 
the whole -or any portion of their under-proprie- 
tary rights in the tenure in spite of the insertion 
of the clause forbidding him to do so. [p. 600, col. 
2; p. 601, col. 1.] 

[Case-law referred to.] 

The words “gabiz darmiani” mean as under-pro- 
prietor in the sense in which it is used in the 
Oudh Rent Acts (XIX of 1868 and XXII of i886). [p. 
599, col. 2.] 

‘Pucca’ tenure means that if the profits or -loss 
fell on the zaminder, he was considered to have 
held pucca even though he was out of rent collect- 
ing possession and the talugdar or chakledar's own 
servants collected rents, If the profits or logs did 
not fall on zamindar, he was deemed to have held 
kachcha. [p. 599, col. 1.] 

F.C. A. against the decree of the Civil 
Judge, Partabgarh, dated February 28, 
1935. 

. Messrs. Haider. Husain, Girja Shankar 
and H. H. Zaidi, for the Appellant. 

Mr. L. S, Misra for Mr. Radha Krishna, 
for Respondents Nos. 1 to5and7. | 

Judgment.—This is a plaintiff's appeal 
against the judgment and decree of the 
learned Civil Judge of Fyzabad, dated 
February 28, 1935, dismissing the piaintifi’s 
suit. 

The plaintifi-appellant brought the suit 
for a declaration to the effect that the de- 
fendanis are not under-proprietors in vil- 
lage Nurpur, Pargana and District Par- 
tabgarh, and bave no transferable rights 
in the said village * x 
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The plaintiff is the taluqdar of Chhat- 
pal Garh, which is entered at No. 274 in 
List I and at No. 88 in List HI. The 
village Nurpur is admittedly included in 
the said taluga. In order to understand 
the array of defendants the following 
short pedigree may usefully be referred 
to :— 


RAM DHAN 
| 
| 
Singh Bhagwat Singh Dewan 
pene | cm : 3 Singh (died 
Lallu Singh who issueless.) 


is now represented. 

by defendants Nos. 

6 to 12 (sons and 
grandsons.) 








| 
Bhavani Baksh Jai Pal Singh Bisheshwar 
represented by de- defendant Singh (died 
fendants Nos, 1 No. 5. issuclegs.) 


to 4. 

On May 14, 1868, Sukha Singh the prede- 
cessor of some of the defendants-obtained a 
decree from the Settlement Court against 
Raja Chhatpal Singh, the predecessor-in- 
interest of the present appellant, in respect 
of the whole village Nurpur, conferring 
in 
dispute. The plaintiff's version is that the 
decree gave Sukha Singh non-transferable 
pukhtadari rights with liability to be 
ejected for disloyalty to the proprietor 
and failure to pay rent and that this 
amounts to a mere tenancy under special 
agreement under s. 92 of the Oudh Rent 
Act. 

The plaintiff applied in the Court of the 
Sub-Divisional Officer for correction of 
revenue papers on the ground that the de- 
fendants’ names had been entered by 
mistake in the column of under-p-oprietors 
in the village papers. The defendants 
opposed this application, and the plaintiff's 
application was dismissed on January 25, 
1932. The plaintiff then filed the present 
suit for a declaration. 

The suit was contested by the defende 
ants on the grounds that they were under- 
proprietors under the decree of the Settle- 
ment’ Court and there was no restriction 


about transfer. They further pleaded 
estoppel and limitation. 
The learned trial Court framed the 


following issues :— 
1. Are defendants not under-proprie- 
tors: and have they no power of transfer 
under the decree, dated May 14, 1868 ? 

2. isthe declaratory suit in time? 

3. Have the defendants become undere 


' proprietors ‘by adverse possession, ? 


ar 
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4. Is plaintiff alone entitled to sue? 

ð. To-.what relief, if any, is plaintiff 
entitled ? 
_ 6 Is plaintiff estopped from question 
ing the under-proprietary rights of the de- 
fendants? 

The trial Court on Issue No. 1 held that 
te z 

the defendants were under proprietors 
without any limitation whatsoever.” 

On Issues Nos. 2 and 3 the trial Court 
gave a finding in favour of the defendants. 

On Issue No. 4 the trial Court held that 
the plaintiff was entitled to sue alone. 

On Issue No. 6 the finding is that 

“the plaintiff is estopped from questioning the 
defendants’ under-proptietary right that hag been 
acknowledged all along and if they are under- 
proprietors, they would be without restriction”, 


On Issue No. 5 the trial Court held that 
the plaintiff was not entitled to any 
relief and it dismissed the suit. 

The sole question for decision in the 
appeal is whether the defendants are 
under-proprietors or not, 

The plaintiff in proof of his titie relies 
on the following documents:— 


Exhibit 5, dated 1270 Fasli (1862-63) is 
&copy of the lease executed by Sukha 


Singh in favour of Raja Chhatpal Singh’ 


for a periodof one year in respect of vil- 
lage Nurpur. The amount ot rent pay- 
able underit was Rs. 513. 


#e@steeecvea 


of the -said jama the said Raja shall 
have the power to himself settle the vil- 
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lage in any way he likes or placeit under 
direct management, to which I, the execut- 


ant, as well as my heirs shall have no 
objection or dispute, explicitly or implied- 


“No complaint filed by meor my heirs regard- 
ing my ejectment shall be effective and cognizable 
by a Court.” 

“I, the executant, as well as my heirs, shall 
have no power to sell, mortgage and gift, etc. (the 
property), after my name is recorded in the under- 
proprietary column. If, by chance, I, the execut- 
ant, and my heirs, refrain from obeying Raja Sahib, 
then the under-proprietary right enjoyed by me 
and my heirs be taken to be null and void. 

‘In short, I, the executant, as wellas my hejys, 
shall remain loyal and obedient to RajaSahib in 
the same way as I, the executant, used to do in 
the past." a: 

We have quoted this document in 
extenso, because the plaintiff strongly relies 
on it. The contention of the learned Coun- 
sel is that this document clearly gives the 
talugdara right of re-entry and forfeiture 
and that the defendants have no powers of 


‘transfer. 


Exhibit 7 dated May 9, 1865, is a copy 
of an application made by Raja Chhat- 
pal Singh (In re Sukha Singh v. Raja 
Chhatpal Singh, in which the claim was for 
an under-proprietary tenure of village 
Nurpur). Itis stated that as Sukha Singh 
had executed a deed of agreement, which 
had been duly registered, therefore, in 
consideration of his loyal services the Raja 
prayed that the name of Sukha Singh be 
entered in the under-proprietary column 
of the said village subject to the conditions 
in the said deed. 

Exhibit A-19, is a copy of an order, dated 
August 23, 1866, passed on the application 
filed by Sukha Singh, in Case No. 1403 of 
1868. The copy of the application has not 
been filed. It appears that Sukha Singh 
had claimed under-proprietary rights in 
Tago Nurpur. The order is to the effect 
that 

“whereas investigation in respect of this Ilaga 
has not yet been made, it is, therefore, ordered 
that by sending a copy ofthe papers through the 
Sudder Munsarim, the applicant be informed that 
at the time of an investigation of the Ilaqa investi- 
gation inthis case also will be made,” 

Exhibit A-2 is a copy of proceedings 
dated May 5, 1868, recorded by the Settle- 
ment Officer inthe case of Sukha Singh 
v. Raja Chhatpal Singh. It appears that 
the parties putup the agreement entered 
into by them but the Court refused to ac- 
cept iton the ground thatit was not in 
accordance withthe statements made by 
the parties in Court. 

Exhibit A-20, dated May 5, 1868,is a 
copy of an order recorded on the ordere 
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sheet of Case No. 1403 of 1868 in which it 
is stated that l 
, after recording the oral statement of the plaint- 
if and the reply of the defendants’ agent it is 
plain that the plaintiff alleges that up to 1232 
Fasli his gabuliat as proprietor remained withthe 
Government and that at the end of 1232 Fasli 
Babu GulabSingh ancestor of the defendant for- 
cibly included the same in his taluqa and since 
then he pays Rs. 500 for jama,and the defendants 
agent admits this. One agreement executed by 
Sukha Singh on a stamped paper has been filed 
on behalf of the defendant. Its contents are con- 
trary to whatthe parties have stated. Inthis the 
word “mustajri” (by lease)is written, that is, the 
plvintiff holds the village as a lessee, under these 
circumstances it ig proper to return this agree- 
.ment and they may be directed to reduce the 
oral agreement into writing and to file the same 
SO that the Court may be ableto interfere”. 

This is really an amplification of the 
above order in Ex. A-2. 

In Ex. 2 dated Mav 14, 1868, is the trans- 
lation of the compromise entered into be- 
tween Sukha Singh and Raja Chhatpal 
Singh in Suit No. 1403, wherein it is 
stated . 

“as the zamindari village Nurpurhas been in my 
(Sukha Singh’s) possession as the pukhtadari 
village since tbe time it was included in the taluga, 
i.e. from 1232 Fasli on payment of Rs. 513 by 
way of jama, now it has been settled between me 
and Raja Chhatpsal Singh that the said village, 
along sair and mal, may remain in my possession 
on the old conditions and the said Raja may get 
my name entered in the column of qubiz dar- 
MILANIT 

“I and my heirs shall continue to pay Rs. 513 
the jama of the said village, per instalments, 
every year to the said Raja, but in case I, or 
my heirs, put forward any sortof excuse regard- 
ing the payment of the said jama the Raja Sahib 
shall have the power to himself settle the vil- 


difference that itis in English while Ex. 2, 
isin Urdu. Itis stated in this document 
that 

“we are now agreed that the village may remain 
with him (Sukha Singh) together with mal and 
sair in pucca tenure, that his name be entered 
in the column of under-proprietury rights of the 
settlement record. I, Sukha Singh and my heirs 
will pay Rs. 513 annually to Raja Chhsetpal Singh 
for the village. If I or my heirs object to pay 
the said Rs. 513 annually then Raja Ohhatpal Singh 
is at liberty to settle the village with others or 
to: make it kahm. I and my heirs will possess no 
claim on it nor will our claim be cognisable in 
any Court ...... -....... After entering our names 
in the column of under-proprietary rights we have 
no power to transfer or to mortgage or to sell 
the village ... cer” 

Exhibit 3 dated May 14, 1868, is a copy 
of judgment passed by the Settlement 
Officer on the basis of the compromise 


Ex. 8). It is stated 


MAN SINGH v. BINDESHWARI BAKSA SINGH (OUDH) 


in this document - 


- 


597 
that 


“this document is translated and the translation 
is appended to these proceedings as the parties 
have duly verified the agreement in my presence 
and there are no further claims to under-proprie- 
tary rights in their mauza, I see no reason for 
delaying the decree. ; 

Sub-settlement of Mauza Nurpur, Taluqa Nurpur 
is subject to the terms of the agreement (i.e, Ex. 8) 
filed and attested by the parties and appended to 
thesa proceedings decreed in favour of the plaintiff 
Sukha Singh at an annual payment of Rs, 513. 

A decree for Murrouti passed by my predeces- 
sor in favour of some sombansis (No. 1395) on 
August 21, last is not of courses prejudiced by 
the above order.” 

It is urged by the learned Counsel for 
the appellant, that the judgment is in 
terms of the compromise which gave a 
right of forfeiture and re-entry to the 
landlord. 

Exhibit A-3 dated May 14, 1868, is a 
copy of the decree passed on the basis of the 


above compromise, which shows that 

“the plaintiff's claim to sub-settlement of the 
entire Mauza Nurpur is decreed at an annual 
payment of Rs. 513 and the plaintiff will pay 
chaukidar'’s and patwart’s dues and all other vil- 
lage expenses,” : 

Exhibit 23 dated August 21, 1867, is a 
copy of judgment passed by the Settle- 
ment Officer in the case of Durga Singh v. 
Raja Chhatpal Singh, in which Durga Singh 
had claimed under-proprietary rights. It 
is said in the judgment that 

“the patta which is equally admitted sets at 
rest the point regarding plaintiff having an inter- 
est in the land or not. The matter of posses- 
sion is in doubt. Kshri's possession is admitted, 
Durga’s iseither denied (?) but as Kshri is a plaintiff 
(illegible) need not be now considered.” ; 

In the concluding portion ofthe judg- 
ment it is stated that 

“I have not thought it worthwhile to quarrel 
with the wording of the claim which is for 
under-proprietorship. Strictly speaking this term 
is used of those who claim aright springing from 
and remaining ont of proprietary right. To sucha 
right plaintiffs have no‘ pretension, I have held 
under-proprietorship to mean here a subordinate 
title and privileged tenure” . 

It may be noted that this judgment was 
passed before the passing of the Oudh Rent 
Act of 1868. 

The learned Counsel has further refer- 
red to Egs. 10,13, 14,15 and 16 to show 
what Sukha Singh's successors understood 
by the agreement, which was entered 
into between Sukha Singh andthe talugq- 
dar. 


Exhibit 10 isa translation of the lease 
executed by Lallu Singh, son of Sukha 
Singh, in favour of Bhawani Baksh Singh. 
It is stated that 

“whereas, I, the executant, have no power of 
transfer in village WNurpur, nor is there any way 
to pay off the debts; whereas I, the executant, 
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prior to his filing the suit, filed an application 
in the Court ofthe Deputy Commissioner to the 
effect that the executant’s share be given to 
Bhawani Bakhsh Singh, the said co-sharer, under 
a lease, so that he having paid and cleared off 
the debts due from me, the executant, may hold 
possession of the executant'’s property and have his 
debts satisfied.” 


It appears that the rent had got into 
arrears, therefore, Lallu Singh executed 
a lease in which he stated that ke had no 
power of transfer in village Nurpur. 
Bhawani Bakhsh Singh mentioned in this 
document is the predecessor-in-interest of 
defendants Nos. 1 to 4. . 

It appears that Lalu Singh mortgaged 
scme property io Dunia Singh and Ex. 13 
is a copy of the plaint in the suit brought 
by the mortgagee against the mortga- 


gor. 

Exhibit 14, dated January 17, 1922, is 
the written statement filed by Lallu Singh, 
the mortgagor in the suit. In para. 2 (e) 
it is stated that “it is not admitted that 
the property mortgaged is under-proprie- 
ciel tenure.’ In para. 11 it is stated 
that 

“the property mortgaged isthe gabzadari-haqiat 
and ig non-transferable, which, under no circum- 


stances whatever, is liable to sale. Hence the 
plaintiff's suitis fit to be dismissed.” 


Exhibit 15 is the statement of Lallu 


Singh made in that suit, in which he stated. 


that 

“I bave no 
of the compromise that was arrived at between 
the talugdar and myself (i. e., his predecessor.)” 

Exhibit 16is the judgment in suit, in 
which it was held that under the terms 
of the mortgage: deed the mortgaged prop- 
erty was transferable and the defendant 
could not raise the question of invalidity of 
the deed. — 

On the strength of these documents the 
contenticn of the learned Counsel for the 
appellant is that the terms of the compro- 
mise (Ex. 8) should be considered as a 
whole. 

The learned Counsel relied on the case 
of Raja Rameshwar Bakhsh Singh v. Sankata 
Bakhsh Singh, and others, reported in 1 
O. L. J. 389 at page 396 (1) for the authority 
that as the compromise gave the Jandlord a 
right of re-entry the tenure wasnot an 
under-proprietary tenure. He also relied 
on a decision of the late Court of the 
Judicial Commissioner of Oudh reported 
in 60.L. J. 696 [Mst. Janki Kunwar v. 
Babú Mitra Sen Singh, and others (2)] 


(1 O LJ 389 at p. 396; 25 Ind. Cas. 675; AIR 
1914 Oudh 37. 

(2) 60O LJ 698; 54 Ind, Oas, 901; A I R1919 
Oudh 92, 
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wherein it was held that 

“a tenure, which isnot transferable, cannot be 
treated as under-proprietary; but a superior pro- 
prietor can confer under-proprietary titleon a per- 
son for life without any power of transfer”. 

It was urged that the position of Sukha 
Singh was that of a lessee. Reference was 
also made to a case of Pirtha Singh v. The 
Hon'ble Sir Raja Mohamad Ali Moha- 
mad Khan Bahadur and another, reported 
ini3 0. L. J.126 (3). This case, in our 
opinion, is clearly distinguishable from the 
present case. , 

On the other hand, the defendants Jn 
support of their title rely on the following 
documents: 

Exhibit A-2is a copy of the proceed- 
ings dated May 4, 1868, in which under- 
proprietary rights was claimed. l 

Exhibit A-20, dated May 5, 18€8, is a 
copy of an order recorded on the order- 
gheet in which it is said that 

“one agreement executed by Sukha Singh on a 
stamped paper has been filed on behalf of the 
defendant. Its contents are contrary to what the 
parties have stated. In this the word “mustajri 
(by lease) is written that is the plaintif holds the 
village as a lessee, under these circumstances lt is 
proper to return this agreement and they may be 
directed toreduce the oral agreement into writing 
and filethe samesothat the Court may be able to 
interfere.” 

Exhibit 2, dated May 11, 1868, is the 
compromise in which it is stated that 

“it has been settled between me and Raja Ohhat- 
pal Singh that the said village along with sair 
and mal may remain in my possession on the old 
conditions, and the said Raja may get my name 
entered in the column of gabiz darmiant” 
as distinguished from mustajri lease. 

Exhibit 3 isa copy of judgment dated 
May 14, 1868, decreeing the sub-settlement 
of Mauza Nurpur in favour of Sukha 
Singh. 

Exhibit A-4 dated March 18, 1869, is the 
khewat of proprietors in respect of village 
Nurpur, and in the column of shares of pro- 
prietors it is stated that the share of Sukha 
Singh was to the extent of five annas 
four pies,Bhagat Singh five annas four 
pies and Dawan Singh five annas four 
pies, and the total revenue payable was 
Rs 513. Itisclear from this paper that 
these men are nct entered as lessees but as 
proprietors. o. i 

In Ex. 8 (i. e. the agreement) it is stated 
hat 
j ae are now agreed thatthe village may remain 
with him together with mal and sair in pucca 
tenure.” ; 

The word ‘pucca’ needs an explanation. 
Agarwal in his Commentary on the Land 


(3) 13 O LJ 126; 94 Ind, Cas. 188; AIR 1926 
Oudh 427. 


1937 


Revenue Act has said that 

“if the profits or loss fell on the zamindar, 
he was Considered to have held pucca even though 
he was ont of rent-collecting possession and the 
, talugdar or chakledar's own servants. collected 
rents. If the profits or loss did not fall on zamin- 
dar, he was deemed to have held kachcha." 


It is thus clear that Sukha Singh plead- 
ed for sub-settlement and stated that he 
was holding the village pucca. He, there- 
fore, in our cpinion, got a decree for under- 

proprietary rights. 

' Exhibit A-5 isan extract of paras. 1 and 
2 of the wajib-ul-arz of village Nurpur. In 
this Sukha Singh, Bhagwat Singh and 
Dawan Singh are given as proprietors of 
five annas four pies each in village Nur- 
pur. In para. 1, itis stated that 

“Formerly this village was held by Raja Ohhat- 
pal Singh . Accordingly after investigation 
of the title of zamindari the Government granted 
the same as gabiz darmiani (tenure). Now we 
qabiz darmianis (i e., Sukha Singh, Bhagwat Singh 
and Dawan Singh) are in proprietary possession 
and enjoyment of this village... ....” 

ere is no suggestion in this document 
that Sukha Singh was a lessee. 

_Exhibit A-6 is a copy of jamubandi of the 
Village in dispute. In column 2 under the 
heading of the “name of cultivated field" it 
is stated as sir of Sukha Singh..........qabiz 
darmiani funder proprietor). If Sukha 
Singh wasa lessee,it would not have been 
shown as his six. 

Exhibit A-7 dated January 31, 1894, is 
an extract from mahalwar Statement of 
Uahal Nurpur. In the column of remarks 
it is stated that 


“the whole mahal is held by under-proprietora, 
servants of the taluqdar who bestowed on them 
the village in under-proprietary right. They 
obtained a decree against Babu Chhatpal Singh 
on May 14, 1865. They paid to superior proprie- 
tor Government Revenue Rs. 325, malikana Rs. 188 
total-Rs. 513.” 


ae an H Peg auras the second 
settiement and after the passing of 
Oudh Rent Act. ý Sii 
Exhibit A-8 is an exiract from tbe jama- 
bandi oy arts ee ae recent settlement 
in respect of village Nurpur, for the year 
1891-92. In the third column under the 
heading of the “name of cultivator together 
with his parentage, caste and residence” it 
S BS as ar and cf Bhawani Bakhsh 
ngh, Dawan Singh and Lallu Si 
of Sukha Singh.” j iat ia 
Exhibit A-9 is the pukhtadari khewat 
of the second settlement of village Nurpur 
and Bhawani Bakhsh Singh, Dawan Singh 
and Lallu Singh are shown in possession 
of five annas and four pies each. This was 
the state of affairs upto the time of the 
second settlement. = 


seh ene 
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Exhibit A-12 dated January 8, 1916, is 
an application of the taluqdar under 
s. 185, Act No. TIT of 1901, for realization of 
revenue on account of arrears of village 
Nurpur. [n para.1 ofthe application it is 
stated that 

“the plaintiff isthe superior proprietor and the 
defendants are the under-proprietors (qabiz darmianis) 
of village Nurpur, Taluqa Chhatpal Garh." 

It is important to note that it is no- 
where mentioned in this application that 
the defendants where the lessees. 

Exhibit A-15 isthe pukhtadari khewat 
of the village in dispute during the third 
settlement and under the heading of the 
“name of the co-sharers with their parent- 
age, caste and residence and the share of 
each co-sharer”, itis entered “pukhtadari, 
heritable and transferable”, and the name 
of the sons of Lallu Singh with their res- 
pective shares are mentioned in it. It is 
important to note that the rights are treated 
as transferable. 

Exhibit A-17 dated April 3, 21/May 23, 
1929, is an order on the order sheet in 
case No. 180, relaling to assessment of 
rent on pukhtadars. In the absence of any 
objections the names of the respondents 
were entered as pulhtadars. 

Exhibit A-16 is an extract from mahalwar 
assessment statement of mahal khas Mauza 
Nurpur, and in the remarks column it is 
stated that “this mahal is owned by the 
Court of Wards, Chhatpal Garh and is 
held in pukhtadari by six Thakurs who are 
indebted.” 

Exhibit 4is the statement of puktadari 
rents relating to under-proprietors showing 
that one of those six Thakurs was Bhawani 
Bakhsh Singh, who paid Rs. 195 as mali- 
kana dues. 

It is . thus clear from the above docu- 
ments that in the third settlement the de- 
fendants were recorded either as q-biz 
darmiani is or as under-proprietors. 

In our opinion the words "gabiz dar- 
miant” means an under-proprietor in the 
sense in which it is used in the Ouch 
Rent Acts (XIX of 1868 and XXIV of 1886). 


As stated above Ex. 2 is the Urdu com- 
promise or agreement between Sukha 
Singh and Chhatpal Singh, and Ex. 8 is 
the English translation of it as contained 
in the settlement file. The English trans- 
lation omits certain Urdu phrases and is 
not verbatim, but there isno question as 
to its accuracy. It may safely be said 
that non-transferable gabiz darmiani 
(under-proprietary) rights were agreed 
between the parties and Sukha Singh 


600 


was liable to be ejected for disloyalty to 
the proprietor and for failure to pay. rent. 
We do not think it is necessary to discuss 
the point at greater length forin para. 2 
of the plaint it is stated that 

“the defendant within the said mauza are 
pukhtadars with heritable and non-transferable 
rights in respect of thé property in suit.. 
under a decree dated May 14, 1868, of the Court 
of the Settlement Officer of Partabgarh, on the 
basis of a compromise dated May 11, 1868,” 

Itis thus clear that Sukha Singh got 
heritable but non-transferable . under- pro- 
prietary rights under the compromise. 

The next question for decision is whe- 
ther the restraint of rights gave the de- 
fendants only tenancy rights under special 
agreement or whether it was void and the 
defendants are under-proprietors with full 
powers of transfer. The plaintiff relied on the 
cases of Kalka Singh and another v. Suraj 
Bali Lall and others, 5 O. L.J. 80 (4) and 
Pirtha Singh v. The Hon'ble Sir Raja Mo- 
hammad Ali Mohammad Khan Bahadur 
and another, 13 O. L. J. 126 (3). 

On the other hand the defendants relied 
on the following cases:— 


Lal Sripal Singh v. Lal Basan Singh, 1 
O. L.J. 421 (5), Faiyaz Husain Khan v. 
Nilkanth and another, 4 O. O. 163 (6), Gaya 
Din Singh v. Syed Mumtaz Hussain and 
Fida Hussain, 10 O. O. 136 (7) Lal 
Sripat Singh v. Lal Basant Singh, 21 O.C. 
180 (8). . 
` Tn the case of Lal Sripal Singh v. Lal 
Basant Singh, reported in 1 O. L.J. 421 (5), 
it was held that a condition in restraint of 
alienation ofan absolute estate, even al- 
though it is contained in a settlement 
decree, is null and void, and in spite ofthe 
insertion of such addition, such a settle- 
ment decree conveys an absolute right of 
transfer. | . 

In the case of Faiyaz Husain Khan v. 
Nilkanth and another, reported in 4 O. QC. 
163 (6) there was a compromise decree with 
the stipulation that the plaintif and his 
heirs would remain in possession but have 
no power of transfer to a stranger. It was 
held that the condition in restraint of 
alienaticn was void. 
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Inthe case of Gaya Din Singh v. Syed” ` 
Mumtaz Hussain and Fida Hussain, res. | 
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ported in 10 0. C. 136 (7) it was held that 


where a decree of a Settlement Ccurt was ~ 
based ona compromise which contained `~ 
restrictions as to alienation, such conditions’. 


were void and inoperative. : 
In thecase of Lal Sripat Singh v. La 
Basant Singh, reported in 21 O. 0. 180 (8) 
their Lordships of the Privy Council laid 
down tbat 4 
‘where a decree declared a person entitled. toa 
certain legal status but added words which 
totally nullified the previous declaration, held 
that the subsequent wordslimiting the rights which 
under the law attach to such status should be 
ignored and that so long as he retains that status, 
he will be entitled to all thoge rights which 
attachto it. Under a settlement decree a person 
was declared an under-proprietor (gabiz darmzant) 
‘without right to transfer’ held, that the sub- 
sequent words could not take awey the under- 
proprietor's right to transfer his interest which 
was a necessary incident of his legal status.” 


There are in our opinion some distin- 
guishing features from the present case as 
the compromise in the case before their 
Lordships did not contain the words “with- 
out the right of transfer” but the Court add- 
ed them. The above observations no doubt 
support the contention of the respondents. 

The case of Sarzu Din Pandey v. Kanta 
Singh and another, 3 O. L. J. 187 (9), Pirthi- 
pal Singh v. Ganesh Din Singh and 
another, 90. L. J. 649 P. C. (10), Nageshwar 
Sahai Kunwar v. Mata Prasad Kunwar, 25 
O. C. 189 (11) and Teja Singh and another v.. 
Moti Singh and another 27 O. ©. 350 (12) are 
also tothe same effect. 

We have carefully examined the deed of 
compromise or agreement and we find 
that it can only be interpreted as confer- 
ring upon the respondents absolute under- 
proprietary rights in the village in ques- 
tion. The condition in restraint of 
alienation even although it is contained in 
a settlement decree is null and void, 
and in spite of the insertion of such 
addition such a decree conveys an abso- 
lute right of transfer. We accordingly hold 
that the decree in question conferred upon 
respondents full under proprietary 
rights with regard to village Nurpur, and 
the respondenis have a complete right to 


(9) 30 LJ 187; 3t Ind, Cas. 3538; A IR 1916 
Oudh 141. 
(10)9 O LJ 619; 71 Ind Cas. 641; AIR 1922 
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= $ transfer the whole or any portion of their 
., under-proprietary rights in the tenure in 
« Spite of the insertion of the elause for- 
. bidding them to do so. E 
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We might add that it was further con- 


“ tended on behalf of the respondents that 


the decree of the Settlement Officer cannot 
be referred back to show that tke res- 
pondents were not under- proprietors and 
in support of his contention the learned 
Counsel relied on the cases of Bipin 
Chandra Chaterji v. Dawan Singh, report- 


-edin 20. W.N. 894(13; and Frqir Bakhsh 


. Issue No.1 is 


"under-proprietcrs. 


Singh v. Uderaj Singh, reported in 6 O. W. 
N. 624 (14). These cases undoubtedly sup 
port the above contention. 

The learned Civil Judge has held that 
the plaintiff estopped from questioning the 
defendant's under: proprietary rights as he 
has acknowledged all along that they were 
He has further held 
that iLe suitis not within time. In view of 
the above finding it isnot necessary for us 
to discuss these questions, but we may 
add that we do not agree with the findings 
of the learned Oivi] Judge on these ques- 
tions. 

We are, therefore, of opinion that the 
decision of the learned Civil Judge on 
correct and dismiss the 
appeal with costs. 

D. Appeal dismissed. 
(13) 20 W N 894; 91 Ind. Cas. 121; AIR 1925 


Oudh 732; L R7 A (0) 26. 
(14) 6 O WN 624; 119 Ind. Cas. 456; Ind. Rul 


(1929) Oudh 536; 13RD 572; A I R1930 Oudh 29, 


n Cage e 


NAGPUR HIGH. COURT 
Second Civil Appeal No. 113 of 1985 
December 4, 1936 
NIYOGI, J. 
UMRAO AND OTHERS — APPELLANTS 
VETSUS 


SHIW A AND OT BRS— RESPONDENTS 

C. P. Land Revenue Act (II of 1917), s33. 220 (n), 
169—Co-sharers seeking partition invoking aid of 
Revenue Oficer—Whether can question partition in 
Civil Court—Order of Sub-Divisional Officer rejecting . 
objections as late — Nothing to show he declined to 
ae lai application —— Order, if falls within 
s. 169. 
When once the co-sharers who seek partition of 
their village invoke the jurisdiction of the Revenue 
Officer under the ©. P, Land Revenue Act, they be- 
come bound by the special procedure of that statute 
and their rights and privileges thereon depend upon 
the compliance or non-compliance with the apecial 
procedure which is imperative on them to follow in 
the manner laid down by that statute. Where the 
co-sharers move the Revenue Court for partition they 
bring themselves within the provisions of Chap. XI of 
the C, P. Land Revenue Act, and. unless the remedy 
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inthe Oivil Court was available to them under that 
Chapter, they would be precluded by s. 220 (n) of that 
Act from questioning the partition. Lakhnasao v. 
Chetan (1), followed. Shambhu Singh v Daljit Singh 
(2), Dongar Singh v. Vishwanath Singh (3) and Chatur- 
bhuj v. Chandtrmool (4), distinguished. 

Where there is nothing in the terms of the Sub- 
Divisional Officer's order to show that the Sub- 
Divisional Officer declined to entertain the applica- 
tion until the question had been determined by the 


` Civil Court, and all that he said was that the plaintiffs 


had failed to avail themselves of the opportunity of 
putting forward their objections at the time when 
they were called for by proclamation and that the 
Objection which was made, wasmade so late that it 
could not be entertained, the order does not fall under 
s.169,C. P. Land Revenue Act, though in passing 
the order the Sub-Divisional Officer added certain 


. observations and suggested that the remedy of the 


e lay against the vendors in the Civil 
ourt, 

S. 0. A. from the appellate decree of the 
Court of the Additional District Judge, Bhan- 
dara, dated Lecember 20, 1934, in O. A. No. 
15-A of 1934, confirming the decree of the 
Court of the Sub-Judge, Second Class, 
Bhandara, dated February 2, 1934, in C.S, 
No. 119 of 1933. 

Mr. R. N. Padhaye, for the Appellants. 

Mr, D. N. Choudhary, R. B., for the Res- 
pondents. 

Judgment.—This isa plaintifs’ appeal 
from a concurring judgment of the Ad- 
ditional District Judge, Bhandara. 

The outline of the case is as follows. 
The plaintiffs who are appellants here 
purchased on June 8, 1932, from one Bhau- 
rao, son of Jagoba, who was a brother of 
one Zibal Patil, 6 pies share of village 
Mundipar, District Bhandara, together with 
1 anna share in the jungle of tne village. 


` Defendant No. 1, Bhiwa, purchased 3 pies 


malguzari. share, and defendants Nos. 2 
to 4 another 3 pies share in the village 
from Zibal but without cultivating rights 
In sirlands or any sharein the jungle. 
There are many co-sharers in the village 
Mundipar, One of them applied to the 
Deputy Commissioner for imperfect parti- 
tion of the village. On the proclamation 
having been issued calling for objections 
as required by s. 167(1), O. P. Land 
Revenue Act, an objection was raised by 
Dajiba, a co-sharer, contended that the 
jungle had already been partitioned 30 
years before and that it should be excluded 
from the scope of the partition proceedings. 
The Sub-Divisional Officer who was deal- 
ing with the partition case passed an order 
postponing the partition proceedings and 
requiring Dajiba to institute a suit within 
six months for the determination of the 
question raised by him. That order was 
admittedly passed under s. 169 (1) (b) of 
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C. P. Land Revenue Act. Besides Dajiba’s 
objection there wasno other objection by 
the co sharers including the plaintiffs in 
the suit. The Snh-Divisional Officer waited 
until Mav 6, 1932, and finding that no 
suit was filed in the Civil Court by Dajiba 
he proceeded under s. 171 ofthe C. P. 
Land Revenne Act to lay down the princi- 
ples to be followed in making the partition. 
It was subsequent to this stage that the 
Jlaintiffs filed an objection stating that 
although they had purchased only 6 vies 
share in the village, they were entitled to 
1 anna share in the forest. The Sub- 
Divisional Officer overruled that objection 
by an order passed cn March 11, 1933. 

The plaintiffs claim in their plaint the 
following reliefs : 

“/a) It be declared that even though the plaint- 
iffs own 6 pies malguzarishare in the entire mouza 
Mundipar, pargana Saugadgi, Tahsil Sakoli, yet 
they ownand hold the jungle of the village 
according tol anna share; (6) In the partition of 
this village and the formation of pattis made 
recently it be declared that in patti No. 2 though 
the plaintiffs do not own any malguzari share yet 
they own and hold a share of the area of 
192-35 of trees, jungle and bushes jungle of that 
patti according to their 3 pies share.” 


A similar declaration was asked for in 
respect of pattis Nos. 4 and 5. The plaintiffs 
justified their suit on the ground that the 
Sub-Divisional Officer had on their objec- 
tion directed them to file a suit for declara- 
tion in the Civil Court of their right. 


The question in limine which arose in 
the suit was whether the (plaintiffs’ suit) 
was maintainable in view of s. 220 (n) of 
the ©. P. Land Revenne Act. That section 
excludes the jurisdiction of Civil Courtin 
certain matters except as otherwise pro- 
vided inthe Act, and one of the matters 
so excluded is that of partition effected by 
the Deputy Commissioner in ascordance 
with the Act, under Chap. XT of that Act. 
Both the Courts below held that the suit 
was barred and dismissed it, 

On behalf of the appellants in this Court 
two points are raised, (1) that a party is 
entitled to bring a suit for. partition inde- 
pendently of any provisions in the Land 
Revenue Act which it is urged does not 
contain any provision depriving the party 
of his general right of seeking remedy in 
the Civil Court; (2)that the Sub-Divisional 
Officer’s order dated March 11, 1933, was 
one passed under either sub-s. (1) or sub- 
s. (3) of s. 69, and that the suit having 
been brought within six months could 
not be thrown out. 

As to point No, 1, there can be no doubt 
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that when, as pointed out in Labhuasao v;:` 
Chetan (1) once the cosharers who seek 
partition of their village invoke the juris- 
diction of the Revenue Officer under the 
©. P. Land Revenue Act, they become bound 
by the special procedure of that statute 
and their rights and privileges thereon 
depend upon the compliance or non-com- 
pliance with the special procedure which 
is imperative on them to follow in the 
manner laid down by that statute. Now 
here, as the co-sharers moved the Revenue 
Court for partition they brought them-, 
selves within the provisions of Chap. XI 
of the ©. P. Land Revenue Act, and unless 
the remedy in the Civil Court was available 
to them under the chapter they would be 
precluded by s. 220 (n) of that Act from 
questioning the partition. I cannot, there- 
fore, accede tothe contention put forward 
by the learned Gonnsel] for the appellants 
that the plaintiffs could exercise their 
general right of seeking remedy in the 
Civil Court. Reference is made to Shambhu 
Singh v. Daljit Singh (2) That case stands 
on a different footing forthe reason that 
in consequence of a mistake and without 
notice to the person who claimed to be the 
rightful owner of one patti, some land was 
included in another patti, it was, therefore, 
rightly held that the plaintiffs’ remedy in 
the Civil Court was not barred. The reason 
is obvious and it is this, that the Revenue 
Court had not exercised its jurisdiction 
properly and that gave authority to the 
Civil Courtto interfere with the partition. 
The case reported in Dongar Singh v. 
Vishwanath Singh (3) is also distinguish- 
able because there the Revenue Officer 
passed definite order under s. 169 (1) (a) of 
the O. P. Land Revenue Act of 1917, and 
the only question was whether a suit had 
to be filed within six months. It was held 
that il was not. The case reported in Cha- 
turbhuj v. Chandermool (4) does not appear 
to have any bearing on the point at issue. 
Inthe light of the observations made in 
Labhuasao v. Chetan {(1)1 have no hesita- 
tion in agreeing with the Courts below 
that the plaintiffs had in view of the cir- 
enmstances stated above, no independent 
right to institute a suit in Oivil Oourt, 
for seeking any remedy which, if given, 
would upset the partition. 

The next question is whether the Sub- 
cee 20N LR 145; 79 Ind. Cas, 161; A IR 1924 Nag 
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“Divisional Officer's order dated March 1l, 


1933, could be treated as one passed 
under s. 169 of the ©. P. Land Revenue 
Act. Tt is conceded by the learned Coun- 
sel for the appellants that it does not fall 
under snb-s. (1) (b) of s. 169. He, however, 
contends that it falls either under sub s. 
(1) (a) or sub s. (1) (e). There is nothing 
in the terms of the order to show that the 
Sub Divisioual Officer declined to enter- 
tain the application until the question had 
been determined by the Civil Court. All 
{hat he said was that the plaintiffs had 
failed to avail themselves of the opportuni- 
ty or putting forward their objections at 
the time when they were called for by 
proclamation and thatthe objection which 
was made was made so late that it could 
not be entertained. No doubtin passing 
the order the Sub-Divisional Officer added 
certain observations and suggested that 
the remedy of the objectors lay against 
the vendors in the Civil Court. Now this 
order comes nowhere near what is contemp- 
lated by s. 169., C. P. Land Revenue Act. 
Itis quite foreign to the objectof sub-s. 
(1) (a) ofs. 169. As to the application of 
sub-s. (1) (e) of that section. the Sub-Divi- 
sional Officer never enquired into the merits 
of this question and passed no orders. 

He in fact rejected it only on the preli- 
minarv ground that it was filed too late. 
Now a co-sharer who was party tothe par- 
tition proceedings in the Revenue Court 
can make no objection to the partition 
either on or before the date specified by 
proclamation issued under s 167 or at any 
later date with the permission of the 
Deputy Commissioner. Now the meaning 
of the order, dated March 11, 1933, is that 
the Sub-Divisional Officer who was in charge 
of the partition proceedings and acting 
under the Deputy Commissioner did not 
think it right to give permission to file 
that objection and it was on that view that 
he refused to entertain it. I entirely agree 
with the Courts below that the order was 
not one under s. 169 (1) or (c) as was alleg- 
ed by the plaintiffs in their plaint and 
is now contended on his behalf here. 


The appeal is devoid of any substance 
and must be dismissed with costs. 


N. Appeal dismissed. 
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RANGOON HIGH COURT 
Special Bench 
Civil Reference No. 16 of 1936 
April 2, 1937 
Roserts. C. J.. Leaca ano Maoxney. TJ. 
COMMISSIONER or INCOME TAX 
versus 
KYAUKTAGA GRANT, Lrp.— 


Oprostite Party 

Income Tax Act (XI of 1922), ss. 2 (1) (b), Gii, 
4 (3) (vili)—Lease of paddy land by company— 
Low market ‘price of paddy in an year—Company 
securing crop by purchasing at higher price—Rents 
due appropriated out of this—Transaction, nature 
of—Income-tax Officer, if entitled to recast paddy 
trading account—Rent, if canbe shown as received in 
kind. 

The assessee company leased out certain paddy 
land to tenants, the company paying the land re- 
venue to Government. In 1933, the prevailing 
market price of paddy being low, the company fear- 
ed that tenants may not be able to pay rents and 
hence secured the paddy crop hy purchasing it ata 
higher price than that prevailing in the market. 
Out of the moneys payable tothe tenants by way of 
purchase consideration, the company deducted the 
amounts due for rent and paid the balances into the 
accounts which the tenants had with the Lower 
Burma Bank. In the accounting year the profit and 
loss account showed that it had received its rents 
in full, but a loss of Rs. 52,545-10-9 was shown on 
paddy trading. This figure represented what the 
company had lost on sales of paddy bought from 
the tenants under the arrangement entered into. 
When the Income-tax Officer examined the acenunts 
he formed the opinion that a loss of agricultural 
rents had been wrongly shownasa loss in paddy 
trading. He, therefore, recast the paddy trading 
account on the basis ofa paddy purchase price of 
Rs. 45 per 100 baskets, and in this way arrived ata 
net profit of Rs. 59,622, which he included in the 
assesement : 

Held, that while the Income-tax Officer was not 
entitled to write down the price paid by the com- 
pany for the crop, the company was not entitled to 
treat the rent it recaived as being received in kind. 
The transaction was ona cash basis andthe com- 
pany received its rent out of the purchase considera- 
tion. ; 


C. Ref. made by the Commissioner of the 
Income-Tax, Burma. 


Mr. Lambert, for the Commissioner of 
Income-tax. 
Mr. Foucar, for the Opposite Party. 


Leach, J.—The questions raised in this 
reference, which is made under s. 66 (2), 
Income Tax Act, 1922, concern the assess- 
ment of the Kyauktaga Grant, Limited, 
for the year 1935-36. The Kyauktaga 
Grant, Limited, is a company which owns 
or leases about 28,000 acres of paddy land 
in the Pegu District. The land is let ont 
to tenants, the company paying the land 
revenue due to Government. Some time 
before the harvest of 1933 the management 
of the company considered that at the price 
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then prevailing’ for paddy the tenants 


would not be able to pay their rents to the . 


company and interest on advances which 
they had received from the Lower Burma 
Bank, Limited, a subsidiary concern. The 
company did not wish to reduce the rents 
asit thought that this would create a bad 
precedent. Atthe same time the company 
feared that unless the tenants could be 
induced to deliver over their paddy ‘hey 
eould dispose of it to others and the 
company would be paid norent. Questions 
relating to the Kyauktaga Grant and the 
tenants on the lands comprised in the 
Grant have been before this Court from 
time to time and Iam prepared to accept 
the statement tbat there was justification 
for the fear. The company accordingly 
decided thatit would offer to buy from 
the tenants the whole of their paddy crop 
at the price of Rs. 60 per 100 baskets. 
Outof the moneys payable to the tenants 
by way of purchase consideration the 
company would deduct the amounts due 
for rent and pay the balances into the 
accounts which the tenants had with the 
Lower Burma Bank. The price of Rs. €0 
per 100 baskets was Rs. 15 above the 
market rate and the arrangement being 
acceptable to the tenants the company 
took over the whole of the crop at this 
price. - 

The profit and loss account of the com- 
pany for the year ended September 20, 
1934, which is the accounting year, for 
the company’s 1935-36 assessment, showed 
that it had received its rents in full, but 
a loss of Rs. 52,545-10-9 was shown on 
paddy trading. This figure represented 
what the’ company had lost on sales of 
paddy Fought from the tenants under the 
arrangement entered into When the 
Income-tax Officer examined the accounts 
he formed the opinion that a loss of agri- 
cultural rents had been wrongly shown as 
a loss in paddy truding. He, therefore, 
recast the paddy trading account on the 
basis of a paddy purchase price of Rs. 45 
per 100 baskets, and in this way arrived at 
a net profit of Rs. 59,622, which he in- 
clided in the assessment. This decision 
was upheld by the Assistant Commissioner 
on appeal. The company received alto- 
gether 8,12,791 baskets of paddy which it 


says should be divided up as follows: 
baskets. 
6,05,630 
1,26,521 


80,640 


es att 


8,12,791 


(a) Received as rent in kind 

(b) Received as a paddy trader 

(c) In stock at the end of the 
year oe re = 


Total iz 
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With regard to (a), the company claims. 
exemption from taxation under s. 4 (3) 
(viii) read with s.2{1! (b) (iii) as being 
agricultural income. It admits that any 
profits made on the sale of the 126,521 
baskets which it received as a paddy trader 
are assessable, but contends that the 
calenlation must be based on a purchase 
price of Rs. 60 per 100 baskets of paddy 
and not on price of Rs. 45 per 100 baskets 
which the Income-tax Officer has taken. 
In para 7 of the order of reference the 
Commissioner of Income-tax has corrected 
the figure of 6,05,630 baskets said to have’ 
been received as rent in kind and says 
that the company should in any event 
allocate the 812,791 baskels of paddy as 
follows: 





baskets. 

(a) Received as rent in kind 4,54,223 

(b) Received as a paddy trader . 2,77,928 
(e) Ino stock at the end of the 

year TA ies .. 80,640 

Total 8,12,791 


It wiil be observed that the company's 
figure of 605,630 baskets received as rent 
in kind has been reduced to 454,293 
baskets and that the company’s figure of 
126'521 baskets received as a paddy trader 
has been increased to 277,928 baskets. 
The reason for this is that the Income-tax 


' Commissioner does not accept the conten- 


tion that the rent has been paid in full 
and insists that it was. only paid to the 
extent of three-quarters. The questions 
which the Commissioner of Income-tax has 
referred to this Court for decision are: 


(1) Whether there is material for holding that 
the company did not receive the 454,223 baskets of 
paddy specified in para. 7 as a Receiver of rent in 
kind within the meaning of s. 2 (1) (6) (<i), 
Income Tax Act? (ii) If the answer to question 
(i) is in the affirmative, whether the profit on the 
sale of the paddy in question was rightly caleu- 
lated on the basis of a purchase price of Rs. 45 
per 100 baskets? (iit: Whether the profit on the 
gale of the 277,928 baskets of paddy specified in 
para 7 was rightly calculated on the basis of a 
purchase price of Rs. 45 per 100 baskets? (iv) Ifthe 
answer to question ‘4)is in the negative, whether 
the closing stock of paddy 80,640 baskets specified 
in para. 7 should be held to be either paddy re- 
ceived as rentin kind or paddy held for trading 
purposes or whether it should he allocated pro rata ` 
between the two items ?” 


There can be no doubt that in this case 
the company did take over the whole of 
the paddy crop at the rate of Rs. 60 per 
100 baskets and before us no suggestion 
to the contrary has been made. The 
Commissioner of Income-tax has, however, 
referred to this as an “alleged” purchase 
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and has spoken of an “imaginary” price. 
There was no imaginary price. The tenants 
gotin full the price which the company 
agreed to pay them for their paddy. The 
entries in the company’s books cannot be 
treated as fictitious entries. On the 
materials before him the Income-tax Officer 
was certainly not entitled to re-write the 
accounts on the basis ofa price of Rs. 45 
per 100 baskets. He was not entitled to 
take a lower price than that of Rs. 60 per 
100 baskets. the price actually paid. In 
para. 11 of the letter of reference the Com- 
missioner says: 

“I know of no principle or practice which entitles 
the company as paddy trader to say that it paid 
Rs. 60 for the paddy when it could getall the paddy 
which it wanted in the market for Rs. 45.” 

But this view overlcoks a material con- 
sideration. The company did not simply 
want to buy paddy but to secure the 
whole crop of their tenants. When a 
commodity is desired from a particular 
source and tothe exclusion of other pur- 
chasers, it may very well be that the pur- 
chaser will have to pay a higher price 
than that ruling in the open market. 
While the Income-tax Officer was not 
entitled to write down the price paid by 
the company for the crop, the company was 
not entitled to treat the rent it received as 
being received in kind. The transaction 
was on acash basis and the company re- 
ceived its rent out of the purchase consi- 
deration. In accordance with those find- 
ings the answers to the questions referred 
will be as follows: (1) The first question 
will be answered in the affirmative. (2) 
The second and third questions will be 
answered in the negative. (3) The answer 
to the fourth question will be that the 
80,640 baskets should be treated as paddy 
held for trading purposes. The assesses 
is entitled to the costs of this reference which 
we fix at 15 gold mohurs. The assessee is 
also entitled to a refund of the Rs. 100 paid 
in connection with the reference. 


Roberts, C. J —I agree, 
Mackney, J.—I agree. 


ON. Reference answered, 
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OUR 
Criminal Appeal No. 65 of 1936 
July 30, 1936 
Davis, J. O. AnD Mrata, A. J. C. 
MUHAMMAD MURID RIND anp 
OTHERS~~APPELLANTS 
versus 


EMPEROR-—Oppositg Party 

Penal Code (Act XLV of 1860), s. 302—Preme- 
ditated murder by person setting out to execute 
their own sentence of death—Albsence of immediate 
provocation and hasty action in response—Held, sent- 
ence of death was proper. 

The High Court will always set its face against private 
individuals, whetherthey be Baloochis or members 
of any other tribe, executing their own sentences 
of death. 

A bandof armed Baloochis, setting out deli- 
berately to execute a sentence of death which they 
or others had passed, committed a deliberate, auda- 
cious and premeditated murder. There wasno im- 


- mediate provocation and hasty action in response 


but the accused set themselves as executioners : 

Held, that the only proper sentence was the sen- 
tence of death. But as Government had not moved, 
for enhancement of sentence of transportation for 
life and some considerable time had passed, the 
sentences were confirmed and not enhanced. Emperor 
v. Rahim Khan (1), relied on. 

for the 


Mr. D. N. O'Sullivan, 
lants. 

Mr. Charles M. Lobo, for the Crown, 

Davis, J.C.—The four accused in this 
casey Muhammad, Ghulam Rasul, Khan 
Muhammad and Muhammad Hasan have 
been found guilty by the learned Additional 
Sessions Judge, Nawabshah, of rioting and 
murder, and sentenced to transportation 
for life for offences under s. 302, Indian 
Penal Code read. with s. 149, Indian Penal 
Qode, to rigorous imprisonment for one 
year for offences under s. 148, Indian 
Penal Oode read with s. 149, Indian Penal 
Code,"and to rigorous imprisonment for two 
years for offences under s. 449, Indian 
Penal Code read with s 149, Indian Penal 
Code, the sentences to run concurrently, 
The case for the prosecution is that in the 
afternoon of July 27, 1935, these four 
accused and two others, Gulab and Mir 
Muhammad, came to the enclcsurein Deh 
Mano Kalro, Taluka Shahdadpur, where 
lived Baloo, the murdered man, his brother 
Muso, Daim, Arz Muhammad and Saleh 
Muhammad, Muhammad Hassan and Gulab 
were .armed with guns and hatchets while 
the others had hatchets alone. They fired 
off their guns and then entered the hut 
where Baloo lay sleeping and murdered 
him with axes. They searched also for 


Appel- 


' Muso whom they would have killed if they 


had found him. The cause of this murder 
was the alleged intimacy of Baloo with 
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the wife of Muhammad. The accused, 
the murdered mun, and those who were 
living in the same enclosure and the wit- 
nesses’ are all Balooch Rinds. The place 
where they were living was isolated and 
is known as the village of Daim Khan Rind. 
It appears, however, a mere enclosure with 
huts. After the assailants departed, Saleh 
went tothe Police Station, which was ten 
‘miles away, and reported the offence 
at 8 30in the evening. The Sub-laspector 
left without delay and arrived at the 
scene of the offence at about 10 in the 
dae frat three accused were arrested on 
accused was 


iy 31, and the fourth 
ss eee subsequently in the Larkana 
District. Two of the accused are still 


onding. The case for the defence is 
ae this : a false case against them due 
to the enmity of Daim, cousin of Muso and 
brother of the deceased. Arz Muhammad 
also bears enmity against them as he was 
an accused in the murder case of Yakub, 
the maternal uncle of Muhammad, an 
accused in this case. All the accused are 
closely relaled. Muhammad and Muham- 
mad Hassan are brothers and sons of 
Murid Rind. Ghulam Rasul alias Bachayo 
is the nephew of M urid. Khan Muham- 
mad isthe son of Murids sister. The two 
absconding accused are nephews of Murid. 
Now, so far as the murder of Baloo is 

d, there nm. T 

dense aed had no less than thirteen injuries. 
All of these were incised wounds. The 
head and throat were very badly cut with 
gaping wounds. The mashirnama shows 
that there was blood on the cot and on the 
mat in the reed hut of Wali Muhammad in 
which Balco was murdered. Now, so far 
as the identity of the murderers is Con- 
cerned, there is the evidence of Daim, 
Arz Muhammad, Saleh and Musammat 
Hajran. (After discussing evidence, the 
learned Judge proceeded). We have, 
therefore, come to the conclusion that the 
case against the accused is conclusively 
proved. Jt is proved, in our opinion, that 
they committed murder, that they rioted 
and that they were armed with deadly 
weapons and that they committed house 
trespass to commit an offence punishable 
with death. They have, therefore, been 
rightly convicted. We had, however, very 
serious doubts as to whether we should not 
issue notice upon the accused to show cause 
why the sentence of transportation for 
life should not be enhanced to the sentence 
of death. In this case we havea band of 
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armed Baloochis, setting out deliberately 
to execute a sentence of death which they 
or olhers had passed, and we thiok it would 
indeed be lamentable if it was believed 
throughout the province that a Baloochi had 
only to declare a man ‘karo’ for his 
premeditated and deliberate murder to be 
punished with only the lesser sentence. 
Itis notas if there was in this case any 
immediate provocation. The accused set 
themselves up as executioners, and for this 
deliberate murder we consider the only 
proper sentence was the sentenca of death. 
The learned Judge writes: i 
“I am passing lesser sentence as Baloo, deceased, 
had spoiled the wife of accused Muhammad who 
on that account had declared her as kari and 
Baloo deceased was declared as karo. Accused 
Muhammad isa Balooch Rind and must be feeling 
provoked at the conduct of his wife and 
deceased Baloo. Similarly the other accused, who 


are accused Muhammad's relations, must be feeling 
provoked.” 


But even if it be proved that Baloo was 
murdered because he was declared ‘karo,’ 
he may have beenso declared merely on 
suspicion; but even if it had been proved 
that Baloo deceased had spoiled the wife 
of the accused Muhammad, there is nothing, 
so far as we know, in the Indian Penal Code, 
orin reported cases, which would justify 
the learned Judge jin passing for a 
deliberate, audacious and premeditated 
murder the lesser sentence. There was in 
this case no immediate provocation of any 
kind. The man was not found prowling 
about the hut or the encampment, seized 
and dragged in and killed as is sometimes 
the case. There was in this case no imme- 
diate provocation and hasty action in res- 
ponse. The murder was premeditated ard 
deliberate. The learned Judge should 
know that this Court bas always and will 
always set its face against private in- 
dividuals, whether they be Baloochis or 
members of any other tribe, executing in 
this manner their own sentences of death. 
We refer the learned Judge to the case in 
Emperorv. Rahim Khan (1) and particularly’ 
to the last two paragraphs of that judgment. 
This case in our opinion is a worse case than 
that in which the sentences of death were 
approved and confirmed. If the learned 
Judge had any real doubt as to the guilt 
of any of the accused, it was his duty to 
acquit that accused; otherwise, in our 
opinion, they should have been sentenced to 
death. As Government, however, has not 
moved for the enhancement of the sentence 


(1) 7 SLR 118; 24 Ind. Cas, 589; AI R 1914 Sing 
136; 15 Or, L J 501, 
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and some considerable time has passed, we 
will not in this case take any further sleps 
to enhance the sentence. The convictions 


and sentences are confirmed and the appeals’ 


dismissed. 
, Appeals dismissed. 


LAHORE HIGH COURT 
Civil Reference No. 71 of 1935 
January 24, 1936 
; ADDISON AND ABDUL RASHID, JJ. 
* VIR BHAN-BANSI LAL—AssessEEs— 
PETITIONERS 
VETSUS 
COMMISSIONER or INCOMEH-TAX, 
LAHORE—Oppositg Party 
Income Tax Act (XI of 1922), ss, 22 (4), 28(4), 34— 
—Return submitted foundto be incorrect — Notice 
under s. 22 (4)—Denial of existence of books—Two 
more notices under s, 22 (4) served—Non-production 
—Assessment under s. 23 (4), legality of —S, 34, if 
applies—Notice under 3. 34, if legal—Notice under 
8.31 issued—Another notice under s. 22 (2), if neces- 


sary. 

In 1931-32 the assessees were not assessed to 
income-tax onthe claim that their business had 
been running ataloss. In January 1932, the Income- 
tax Officer received certain information which led him 
to serve a notice upon the assessses under s, 34 of the 
Income Tax Act for the year 1931-32. This was served 
within time. The assessees put in a return of income 
on May 16, 1931, showing a loss of Rs. 5,407. The 
accounts were carefully gone into, serious omissions 
and discrepancies were discovered, and it was found 
that there were certain other books besides the cash 
book and ledger produced by the assessees which had 
not been produced for examination. A fresh notice 
under s, 22 (4) was therefore served on the assessees 
calling for certain bahis, etc.. The existenceof ac- 
count books was denied’ and a revised return - was 
put in showing a profit of Rs. 5,856-3-6 instead ofa 
loss of Rs. 5,107. This was also found to be incorrect 
aod notice under 8. 22(4) was served to produce all 
account books. This not being complied with a final 
notice under s. 22(4) was issued to produce all ac- 
counts and documents. The assessee still denied 
existence of the books and refused to comply with the 
notice, The Income-tax Officer therefoie held the 
assegsees to be liable to assessment under the pro- 
oe ofs. 23 (4) and he proceeded soto assess 
them ; : 

Held, that s. 34 applied and the notice unders 34 
was & legal notice and that the assessment was right- 
ly made under s. 23 (4). Madan Mohan Lal v. Gom- 
misstoner of Income fax (1), applied, f 

Where the Incame-tax Officer comes to the conclu- 
sion that the assessee had in fact books of account, 
which were not produced in accordance with a notice 
under s. 22 (.) of the Act, he is entitled to make an 
assessment to the best of his judgment under 
S. 23 (4). 

. When notice under s. 34 is issued, another notice 
under s, 22 (2) is not necessary. 


Oiv. Ref. from the Commissioner of the 
Income-tax, Punjab, North-West Frontier 
and Delui Froviuces, Lahore, dated Novem- 
ber 13, 1935. 


BD ae eee ae eee Vela 
VIR BHAN-BANSI LAL t. COMMISSIONER OF INCOME-TAX (LAH.) 


tö? 

Mr. Kirpa Ram Bajaj, for the Petitioners. 

Mr. J. N. Aggarwal, for the Opposite 
Party. : 

Addison, J.—Under s. 66, Income Tax 
Act, the following three questions have 
been referred to this Court by the Com- 
missioner of Income-tax, Punjab, namely, 
(1) Whether s. 34, Income Tax Act, was 
applicable to the case or not. (2) Whe- 
ther the notice under s. 34 issued by the 
Income-tax Officer was a legal notice 
within themeaning of s. 34. (3) Whether, 
in the circumstances of the case, the 
assessment was rightly made under s. 23 
(4). The assessees are a Hindu undivided 
family consisting of two brothers, Vir 
Bhan and Bansi Lal. They were assessed 
to various sums on their income up to the 
year 1930-31, butin 1931-32 they were not 
assessed to income-tax on the claim that 
their business had been running at a loss. 
In January 1932, the Income-tax Officer 
received certain information which led him 
to serve a notice upon the assessees under 
s. 34 of the Act forthe year 1951-32. nis 
was served within time. The axssessees 
put in a return of incoine on May lü, 1933, 
showing a loss of Rs. 5,407. The accounts 
were carefully gone into, serious omissions 
and discrepancies were discovered, and it 
was found that there were certain other 
books besides the cash book and ledger 
produced by the assessees waich hud not 
been- produced for examination. A fresh 
notice under s. 22 (4) was, therefore, served 
on the assessees Calling for certain bahis, 
etc. On June 12, 1933, Vir Bhan appeared 
and stated thatno lekha bahis were kept 
for the money-lending business, that is, 
he denied the existence of such bahis, 
Thereafter he put in a revised return 
showing a profit of Rs. 5,856-3-6 instead 
ofa loss of Rs. 5.407. nis return was 
also found to be incorrect and not to be in 
accordance with those books which were 
produced, certain omissions being discovered 
and other defects noted. Another notice 
was, therefore, issued under s. 22 (4) to 
produce certain other account books, pro- 
missory notes, hundis, bonds, mortgage 
deeds and sale deeds, etc. On the tacts 
which came to. his notice, the I[ncume-tax 
Officer held that the lekka bahis specitied 
in the notice were being withheld, while 
the bonds, promissory notes and mortgage- 
deeds were also not produced. A final 


notice under s. 22 (4) was issued to produce 


the necessary accouats and documents on 
June 8, 1934, when Vir Bhan appeared and 
denied thé existence ofthese books and 
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declined to comply with the notice. The 
Income-tax Officer, therefore, held the 


assessees to-be liable to assessment ‘under 
the provisions ofs. 23 (4) and he proceed- 
ed so to assess them. o 

The contention raised in the first ques- 
tion was not seriously pressed before us 
and is decided by the Special Bench case 
Madan Mohan Lal v. Commissioner of In- 
come Tax(1). There is no doubt thats. 34 
of the Act is applicable in the circumstances 
mentioned and our reply to this question 
is in the affirmative. The reply to question 
No. 2 is contained in s. 24 itself. What was 
contended on behalf of the assessees was 
that besides notice under s. 34, there should 
also be a regular notice as provided by 
s. 22 (2) of the Act, but s. 34 itself mentions 
that the notice under it may contain all or 
any of the requirements which may be 
included in the notice under s. 22 (2), and 
this means obviously that another notice 
under s. 22 (2) is not necessary. Our reply 
to the second question is, therefore, also in 
the affirmative. As regards the third ques- 
tion, the answer must also be in the 
affirmative. On the facts found there was a 
default. It was held by a Division Bench 
of the Patna High Courtin Raghu Karson 
v. Commissioner of Income-tax (2) that 
where the Income-tax Officer came to the 
conclusion that the assessee had in fact 
books of account, which were not produced 
in accordance with a notice unders. 22 (4) 
of the Act, he was entitled to make an 
assessment to the best of his judgment 
under s. 23 (4). Apart from that it is 
obvious that in the present case other 
documents have been withheld. This 
isa case where there has been deliberate 


misrepresentation on the part of the 
assessees to the Income-tax Authorities. 
We further direct that the  assessees 


pay the costsof the Income-tax Commis- 
sioner. 

N Answer accordingly. 

(1) 16 Lah. 937; 158 Ind. Cas. 718; A IR 1935 Lah. 
742, 38 P L R32; 8 R L 286. 

(2) 5 IT O 389, 
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February 2, 1937 
RUPOHAND AND MENTA, A. J. Cs. 
MEHROO VANKO RABARI AND ANOTJER 
— Å PPLIOANTS 

. versus 

EMPEROR—RESPONDENT 
Penal Code (Act XLV of 1860), s, 182—Complaint 
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against conduct of Police to District Magistra e— 
Order ‘file’ on complaint—Subsequent prosecution of 
d, petitioner could claim 
that sanction of District’ Magistrate was necessury 


; i prosecution—Proceedings, held, should be quash- 
LA x 


A petition against conduct of the Police was ad-- 
dressed to the District Magistrate. It bore the” 
Necessary court-fee. It contained specific allegations 
of maltreatment of the petitioner and illegal acts of 
high-handednevg and ended with a prayer for jn- 
for justice being done, The District 
Magistrate passed the order “ file” on the petition, 
A year later the petitioner was prosecuted for filing 
a false complaint : 

Heid, that in every respect this petition complied 
with the definition of a complaint as contained in the 
Criminal Procedure Code. The ‘order ‘file’ on the con- 
plaint did not amount to the final disposal of that 
complaint. So longas the applicant was not being 
prosecuted under s. 182, Penal Code, he did not ask 
for an inquiry. Buthe was entitled to have his 
complaint disposed of according to law and to claim 
that before he ig prosecuted the necessary sanction 
of the District Magistrate or of such other Magis- 
trate to whom his complaint was transferred for 
disposal wasobtained. Hence the proceedings should 
be quashed. , 

Mr. Partabrai D. Punwani, for the Appli- 
cantis. : 
Mr. D. N. O'Sullivan, (Assistant Public 
Prosecutor), for the Crown. i 
l Rupchand, A. J. C.—The facts giv- 
ing rise to this revision application 
are as follows: On April 29, 1935, ap- 
plicant No. 1 Mehroo sent two petitions, 
one addressed to the District Superinten- 
dent of Police and the other addressed to 
the District Magistrate of Thar and 
Parkar, complaining against the conduct of 
certalu Policemen who according to him 
had unlawfully handcuffed him within the 
precincts of the Court and had refused to 
accept bail. He alleged that this high- 
handed conduct of the Policemen was due. 
to a dispute between him and the Naik 
of the Mukhtiarkar. At the end of his 
petition to the District Magistrate he has 
said as follows: : 

“I have been subjected to high-handednegs 
unlawfully handcuffed me within the Sha a AC 
the Oourt without a warrant and did not even 
accept „bail. At that time Munshi Poonamchand 
Munshi Shamdas, Maharaj Mulshanker and Biko. 
peon, were present in the office. Justice may be 
done and enquiry may be held, I am a poor man.” 

The learned District Magistrate forward- 
ed the petition made to him to the Mukh-: 
ttarkar for enquiry and report. After 
Some time the Mukhtiarkar sent back the 
papers to the learned D.strict Magistrate 
stating that as the original complaint filed 
by the Naik against the applicant- complain- 
ant had been compromised, there was no 
oceasion for further inquiry. On that the 
District Magistrate passed .the following 
order dated May 28, 1935: “File”, 
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A year later, the Police lodged acom- 
plaint against -applicant’ No. 1 and appli- 
cant No. 2 under s. 182, Indian Penal Uode, 
in respect of the false petition made by 
applicant No. I tothe District Superinten- 
dent of Police. Applicant No. 2 was joined 
as an abettor. The applicants thereupon 
approached the learned Magistrate before 
whom the complaint was filed and also 
the learned District Magistrate praying that 
the complaint filed by the Police under 
s. 182, Indian Penal Code, be dismissed in 


view of:the provisions of s. 195, Criminal - 


Procedure Oode, and contended that no 
` complaint could be filed against them 


without the sanction of the District Magis-. 
trate nor could any such complaint be- 


filed without an inquiry being held into 
the petition which was filed simultaneously 
by applicant No. 1 before the learned 
District Magistrate: Both the learned 
Magistrate before whom the present com- 
plaint. is pending and the learned Dis- 
‘trict Magistrate have rejected the prayer 
of the applicants. They have now come 
to us"in revision. On behalf of the Orown 
Mr. O'Sullivan bas argued that the origi- 


nal petition made by applicant No. 1 to the © 


District Magistrate 1s not a complaint with- 
in the meaning of s. 4, cl. (h), Criminal 
- Procedure Code. He has invited our atten- 
tion to Bharat Kishore Lal v. Judhisthir 
Modak (1) where it was held that the peti- 
tion made in that case to the Deputy Com- 


missioner was not a complaint within the 


meaning of s. 4, cl. (h), Criminal Procedure 
Code. Kut tne facts of that case were differ- 
ent as‘is apparent from the observation of 
Courtney-Terrell, C. J. at p. 713* where it is 
said; ` 

“In this case an examination of the petition 
shows clearly that the object of the petition was 
not that the particular oftence should be punished 
but rather the mention of the particular offence 
4s put in with » view to illustrate the kind of 
conduct which the accused person is supposed to 
be following and against which kind of conduct 
the petitioner seeks protection. The whole tenor 
of the petition shows that what is uppermost in 
the mind of the petitioner is the anticipated con- 
duct of the person whom he mentions and -against 
that conduct he asks the Deputy Oommissioner 
in. his executive capacity to make enguiry and 
protect him against .a repetition of such conduct. 
The Deputy Commissioner treated it in that. way. 
and forth with sent the Police to enquire into the 
matter and to see whether there was any basis 
for the anticipation of future trouble.” ——  . 

in the present case the petition -was 
not addressed to the Collector put to the 


(1) 9 Pat. 707; 119 Ind. Cas. 413; A I R 1929 Pat,” 
an Nas Or, Cas, 341; 30 Or. L J 1056; 10P L T 774 
r, Je y ` 


*Page of 9 Pat.—[#d,] 
110—777 & 78 
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District Magistrate. It bore the necessary 
court-fee. It contained specific allegattions 
of maltreatment of the petitioner and 


‘illegal acts of high-handedness and ended 


with &. prayer for inquiry and for justice 
being done. In every respect this peti- 
tion complied with the definition of a com- 
plaint as contained in the Oriminal Pro- 
cedure Code. The order ‘file’ on the com- 
plaint does not amount to the final disposal 
of that complaint. So long as the applicant 


. was not being prosecuted under s. 182, 


Indian Penal Code, he did not-ask for an 
inquiry. But he is entitled to have his com: 
plaint disposed of according to law and to 
claim that before he is prosecuted the ne-- 
cessary sanction of the District Magistrate 
or of such other Magistrate to whom his 
complaint is transferred for disposal is 
obtained. We accordingly quash the pro- 
ceedings. 


N. Proceedings quashed. 


SIND JUDICIAL COMMISSIONER'S 
l COURT 


Second Civil Appeal No. 23 of 1931 
August 27, 1986 
Davis, J.C, AND MERTA, A. J. C. 
DASSUMAL RAMRAKHIOMAL AND OTHERS 
i —APPELLANTS 
VvETSUS 
MAHOMED BUX AMIR BAKSH AND OTHERS 
—RESPONDENTS 
Appeal—Abatement—Preliminary decree passed 
Appeal—Death of respondent -who isa necessary 
party, pending eppeal—Appeal, if abates in toto. 
When there has been a preliminary decree the 
right of action has been determined; it is merged 
in the preliminary decree and the rights of the 
parties are fixed: no right of action continues and 
all that remains to be done is to carry, out the 
directions - contained in the preliminary decree so. 
that the final decree maybe passed. But where in’, 
the case of an appeal one of the respondents dies, it 
is not possible to apply this principle and to say 
because a preliminary decree, is passed an appeal 
does not abate owing to the death of a respondent 
who is anecessary party because the appeal arises 
from another cause of action: it arises from the 
preliminary decree itself and as before the passing’ 
of the preliminary decree it was necessary that 
all parties interested should be joined, when that 
preliminary decree is put in jeopardy in appeal, 
it is necessary that all parties interested should be 
joined forthe purpose of the appeal. In such a case 
on the death of the respondent during the pendency 
of the preliminary deciee, the appeal abates entire- 
ly. Perumal Pillai v. Perumal Chetty (2) and 
Lachmt Narayan Marwari v. Balmukand Marwary 
(3), relied on, Momanshak v. Hajalmal (1), not ap- 
plied. 


5.0. A. against an order of the District 
Judge, Sukkur. ; 
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Mr. Fatehchand Assudomal, for the Ap- 
pellants. 

Mr. Choithram Dewanmal, for the Respon- 
dents: 

Davis, J. C.— This 
the judgment of the learned District Judge 
of Sukkur in which he held that an appeal 
abated in its entirety because one of the 
alienees in a partition suit filed by 

uhammadans had died during the pen- 
dency of the appeal. Two points were 
taken before us in appeal. The first point 
was that as the alienee in this case, one 
Jamiatmal, had purchased only one par- 
ticular survey number, so his death was 
no reason why the appeal should abate 
because there is authority of tbis Court to 
the effect that as among Muhammadans 
a suit for partition a partof the property 
is not jncompetent for if part of the prop- 
erty could be excluded, the suit could pro- 
ceed so far as the remainder of the prop- 
erty is concerned. -But when reference is 
made to that judgment it is quite clear 
that there was before the Court material 
from which the Court could say what prop- 
erty ‘would be excluded from the suit by 
reason of the death of one of the parties 
and what property would remain the sub- 
ject of the suit for partition. But in this 
case there is no such material before us. 

‘It is alleged that in fact this alienee 
Jamiatmal had filed during the pendency 
of the suit an application wherein he had 
set- out that as a result uf a compromise 
he was no longer interested in the suit 
and that á certain survey number was to be 
his. Butno orders were passed upon. that 
application. We cannot say whether the 
facts ‘therein stated are correct and we can 
only proceed upon the record as it stands 
before us; and on the record, as it stands 
before us, it appears that one of the alie- 
nees who isa necessary party to the suit 
died during the pendency of the appeal. 
We do not think, therefore, that we can 
apply the ruling of this Court in Moman- 
shah v. Rajalmal (1), and say that this 
appeal can proceed so far as certain prop- 
erty is concerned and that it abates so 
far as other property is concerned. But 
these arguments have been based upon 
the assumption that the same principle 
applies in the case of appeals as in the 
case of suils. It is upon this argument 
that a fwiher argument has been urged 
in support of the appeal and that is, that 
a suit does not abate after a preliminary 
B È A I R 1933 Sind 384; 147 Ind. Cas. 311; 6 R 
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decree has been passed. The learned 
Advocate has referred to the Full Bench 
ruling of the Madras High Court in Perumal 
Pillai v. Perumal Chetty, 112 Ind. Cas. 116 
(2), in which reference is made to the 
Privy Council case in Lachmi Narain 
Marwary v, Balmukund Marwary (3). The 
substance of the opinion of the Full Bench > 
may be said to be contained in a passage 
from the judgment of Lopes, J. which is 
as follows: l l 

“It is said that the defendant having died, the 
maxim of actio personolis moritur cum persona 
applies. Ithink if does not apply in such a case 
as this. Ithink ‘action’ means ‘right of actiort 
and ifthat is the true way of looking at ‘it the 


right of action here had been determined before the 
death of the defendant.” 


Now, with all respect, it appears to us 
that the judgment is correct and proceeds 


‘upon clear and simple principles, that is 


to say that when there has been a pre- 
liminary decree the right of action has been 
determined; it is mexged in the preliminary 
decree and the rights of the parties are 
fixed: no right of action continues and all 
that remains to be done is to carry out 
the directions contained in the preliminary 
decree so that the final decree may be 
passed. But where in the case of an appeal 
one of the respondents dies, it appears to 
us that it is not possible to apply this 
principle and to say because a preliminary 
decree igs passed an appeal does not abate 
owing to the death of a respondent who is 
a necessary party because the appeal arises 
from another cause of action: it arises from 
the preliminary decree itself, and as before, 
the passing of the preliminary decree 1t, 
was necessary that all parties interested. 
should be joined, so we think when that _ 
preliminary decree is put in jeopardy in 
appeal, it ig necessary that all parties in- 
terested should be joined for the purpose 
of the appeal. We think, therefore, that the | 
deceased respondent in this case was a 
necessary party to the appeal. We think, 
therefore, that for these reasons the appeal 
must be dismissed with costs. Order ac- 
cordingly. 
Ns Appeal dismissed. 
(2) 112 Ind, Cas. 116; A I R 1928 Mad. 914; 51 M 
701; 55 M L J 253; (1928) M W N 434; 28 L W 164. 


F B). -- ‘ 
(a I R 1924 P O 198; 81 Ind. Cas. 747; 51 I A 
321: 4 Pat. 61; 35 M L T 143; 47 ML J 441; 20 L- 
W 491; (1924) M W N 707; 100 & AL R 1033; 5. 
PL T 623; 22 A L J 990; 26 Bom. L R 1129; 40 O 
L J 439; L R5 A P C171; 29 0 WN 3%;10 W. 
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CALCUTTA HIGH COURT 
Civil Appeals Nos. 47 and 86 of 1933 
November 27, 1936 
GUHAAND BARTLEY, dd. 
SIBA DAS CHAKRAVARTY AND OTHERS— 
DEFENDANTS——ÅPPELLANTS 


versus 
HEMCHANDRA KAR AND OTHERS— 


PLANT LFRS~—RESPONDENTS 

Bengal Land Revenue Sales Act (XI of 1859), ss. 6, 
5, 3d—Mistake or omission in spectficarion of prop- 
erty—When material—TLests to determine—LHestrtc- 
tive description of owners not correct—Intendeng 
bidders misled by misdescription—Notice in news- 
puger confusing—Held, sale should be annulled, 

A mistake or an omission in the specification or 
the description of the property to be sold may be 
material or otherwise; and wnat has to be consider- 
ed is whether, having regard to all the circum- 
stances, the specification was sulliciently definite and 
clear to induce likely purchasers to appear and bid 
at the sale. As to particulars specified, reference to 
the entries of names of the proprietors, the Court 
must see thut there is ao mistake made by wrong: 
entry of names, by omission of names, or any other 
mistake in the sale proclaman which 1s required’ 
to be published under the provisions ofthe law, for 
the. purpose of seeing that the intending’ purchasers 
were not misled, tiuveneshwar Prasad dingh v. Batj 
Nath kam Goenka (1), relied on. i 

Where the restrictive description of the owners 
of the property wus a Misdescription and did mis- 
lead intending purchasers and tne notice that ap- 
peared in the local newspaper was not less contus- 
ing; that the shale to be soldas a residualy share 
Was not mentioned at all; and with reference to the 
names of tne proprietors it wus stated that the 
property that was going tobs sold belonged to the 
WYO person: 

Heid, that inthe specification or description of 
the property suid was ao irregularity 1n view of the 
requirements ot the law. Tnut there was non-com- 
plience with the requirements of the law, end 
that there was uYeguiarity ia ,the specification or 
description of the property sold ivr arrears. of 
revenue consisting of mistakes and omissions u the 
sale notices, id view of which the sale should be 
annulled, 


O. A. from the original decree of the Sub- 
Judge, Bankura, dared December 1d, 1940. 

Messrs. Bankim Chandra Mukerj. and 
Baiaya Nath Bunerji, tor the Appelants. 

Alessrs. Panchanan Grose, Narenura 
Kishna Basu (in No. 41), Jindra Chanda 
Banerji un No. So) ana Mukti Paaa Chat- 
terje, Lor tue Kespondenis.. 


Judgment.—'‘These two appeals have 
arisen out of two suits instituted by the 
piaintifis-respondenits in this Uoureẹ for 
declaration that a revenue sale beid on 
June 21, 1926, is null and void against tue 
plaintitis.in the swt and for issue of per- 
manent injunction. restraining the deten- 
dants in the suit, appellants im this Court, 
tor taking possession of the shares of the 
piaintifis. in the estate that was sold ior 
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arrears of revenue. In one of the suits 
which has given rise to one of the appeals 
the plaintiffs prayed for recovery of posses- 
sion of their share by evicling the defend- 
ants. ‘The sale for arrears of revenue which 
was sought to be annulled was in respect 
of a residuary share of Tauzi No. 395 of the. 
Bankura Collectorate. The residuary estate 
sold for arrears of revenue consisted of the 
shares of the plaintiffs in the two suits 
giving rise to these appeals, of defendants 
Nos. I and 2, of one Kulada Chatterji and 
Harihor Das and others, in Mauza Ohaukan 
or Chaugan, Patpur, Hatbari, Tapoban, | 
Bakinala, oe aug Topal which an 
merly represented the separate accounts 
Nos. 1, 4, 6, 11 and 20 only of Tauzi 
No. 399 of the Bankura Collectorate. 

‘The grounds on which the plaintifis prayed 
for annulment of the sale were: (1) that 
the notices to be served under Act XI of 
1859 were not served ; (2) that the notices 
were fraudulently suppressed without allow- 
ing the proprietors of the mahal and the 
general public to have any information of 
the sale; (3) that the sale was held at 
9 a. um. in contravention of the advertise- 
ment published in the local newpaper ‘Ban- 
kura Darpan’ that the sale would be held 
at 12 noon, which the Oollector had no 
right todo; (4) that the sale was not valid 
as it was not advertised in the Calcutta 
Gazette ; (5) that as separate account was 
opened in respect of the plaintiffs share it 
could not be sold at the sale of the resid- 
uary estate ; (6) that the Collector had no 
right ‘to close the plaintiffs separate 
account: (7) thatno proper specification of 
the description of the property to be sold 
was made as required by ss. 5 and 6, Re- 
venue Sales Law (Act XI of 1859), and there 
was, therefore, absence of bona fide bidders 
for the. property: (8) that as the sale 
notification did not specify that the plaint- 
iffs’ right would be sold, the sale could not 
pass the plaintiffs’ right. In connection 
with the last two grounds and in connec- 
tion with the irregularities specified in 
the plaint it was asserted that as a result 


-ofthe irregularities the property was sold 


at a nominal price of Rs. 200, whereas the 
value of the property.sold was not less than 
Rs, 20,000. In additipn to these grounds it 
was set out in the plaint ea ne 
t the sale for arrears ol Tevenue wa 
as ivehae made by defendant No. 2 in the 
name of his wife, defendant No. B The 
purchase was, according to the plaintiffs in 
the suit, a benami one and the sale at which 
the purchase was made by defendant No. 2 
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in the name of his wife was brought about 
by- fraud on the part of defendants Nos. 1 
and 2. The last ground that was mentioned 
in the plaint and on which the claim for 
annulment of the revenue sale was based, 
was that there were no arrears due‘on the 
property sold so far as the plaintiffs’ share 
was concerned. 

A number of issues were raised on the 
pleadings of the parties—the contesting 
defendants in the suit having controverted 
the case set out in the plaint. The material 
issues raised for determination were these : 
“Has there been any irregularity in the 
revenue sale, and have the plaintiffs suffer- 
ed any substantial injury by reason thereof? 
Were there any arrears due in respect of 
the plaintiffs’ share in the property sold ? 
In addition to the issues which were more 
or less of a technical character, mention may 
be made of another issue raised-for deter- 
mination in the case, namely, issue No. L1 
which was as follows :’ “Were the plaintiffs’ 
original separate accounts 395-6 and 395-11 
legally closed, and were those accounts 
included in the residuary share which was 
sold at the revenue sale?. Was that 
residuary share excluded from sale in the 
sale notification?” It may be mentioned 
that the case made by the plaintiffs in the 
plaint with reference to the 6th ground 
specified above on which the annulment 
of the revenue sale was prayed for, was 
negatived by the decision arrived at by the 
trial Court, and that a decree in favour of 
the plaintifis was passed by the learned 
Judge in the Court below on:the ground 
that it had been satisfactorily established 
in the suits that there was ‘material 
irregularity in effecting the sale and that 
the’ ‘specitication was wholly wrong, the 
‘sale was also void as there were really no 
arrears due upon the residuary share sold, 
and that the purchase by defendant No.3 
was a benami affair. Defendants Nos. 1 
and 2 were deliberate defaulters and they 
had, in fact, purchased at the revenue sale 
by using sharp practice, and the plaintifis 
have suffered very great loss due to irregu- 
larities in regard tothe notification of the 
sale. The sale was, accordingly, declared 
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null and void against the plaintiffs, and 
reliefs were given to the plaintiffs in 
accordance with the prayers made in the 
plaints filed in the suits out of which 
these appeals have arisen. The defen- 
dants who contested the plaintiff's claim 
before the Court belcw have appealed to 
this Court. 

In support of the appeal it was urged 
before us that the irregularity in the 
matter of specification of the description 
of the property was not established; it 
was contended that even assuming that 
there was irregularity, it did not lead to 
inadequacy of price and, therefore, regard 
being had to the provisions contained in 
s. 33, Act XI. of 1859, the sale could not 
be declared null and void. The finding 
of fraud arrived at by the Oourt below 
was challenged on appeal. It was urged 
in support of the appeal that the finding 
as to the shares mentioned. in the judg- 
ment was incorrecta, It was further urged 
that the finding ¢Mived at by the Court 
below on the question of there having 
beeu no arrears and the decision given by 
the Court below that there were no 
arrears with reference to which it could 
be said that there was a valid sale for 
arrears of revenue, were erroneous and 
incorrect regard being had to the mate- 
rials placed on the record- We propose 
for the purposes of these appeals to deal 
with the question raised before us in sup- 
port of the appeals, namely whether the 
plaintifs had substantiated their case 
before the Court that there was irregu- 
larity in the matter of specification or 
description of the property sold for arrears’ 
of revenue, and whether they had made 
out a case that the provisions contained 
in ss. 5 and 6, Act XI, of 1859, had been 
fulfilled in the matter of specification or 
the descriplion of the property sold for 
arrears of revenue. With reference to this 
part of the case it is necessary. to refer 
specifically to the sale notification that 
was published in the case before us. 
Exhibit G in the case is a certified copy. of the 
notice for sale for arrears of revenue that 
was published, and it was in this form: 





l 
Touzi No. 
395 




















_ 4 
_ Whether the 
whole estate is 
to be sold 


i Nee 





2 
Name of Mehal Pergana. 
Chowgan Pergana Vishnupur Rs, 850 





5 
If only a share is to be sold, specifi- 
caticn of such share or shares. 

4 annas 13 gandas 3 kara 3 kag 
137-240 dante and 18 tals residuary. 
All other shares than that epecified 
will be excluded from the sale. 


3 
Sadar Jama of whole estate 





6 
Name of proprie- 
tors of property to 

be sold. 
Sib Das Chakra- . 
barti and another. 














7 
If only a, share is to 
be sold the sadar 
jama of such share 
Re. 249-13-11 
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It is to be noticed that under col. (5) 
the share to be sold is specified; it was 
mentioned as “residuary”, and it was also 
stated that all other shares than that 
specified will be excluded from sale. In’ 
col. (6) what was stated under the heading: 
“Names of proprietors of property to be 
sold” was tbis: “SLiba Das Chakravarty 
and another”. In col. (7) the amount of 
the sadar jama payable on account of the 
shire advertised for sale was stated to be 
Rs. 249 13-11. 
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This was the specification or the 
description given in the sale notifi- 


cation to fulfil the requirements of s. 6, 
Revenue Sales Law (Act XI of 1859). In 
addition to this notification in Ex, G to 
ib 1s 
necessary to refer to the contents of the 
gale notice and the advertisement pub-- 
lished in the local paper “Bankura Darpan” 
of June 6, 1928. What was stated in this 
notice of sale which appears in the local 
newspaper was this : 


The public are hereby informed that the following mahals will be sold by public 
auction for arrears of revenue at the office of the Collector of 
District Bankura at 12 noon, on June 21, next. 


Share 
Touzi No. Name of As. gd. k. d. t. Name of Malik. Arrears of 
295 Mahol. 4-}3-3-3-137-18 Shiva Das revenue. 
Chowgan —_e Chakravarty Rs. as. p. 
940 and others. 2 6 10. 


In the above notice which appeared in 
the local paper, under the heading “Name 
of Malik” there was an entry ‘Shiba Das 
Chakravarty and others,” that the prop- 
erty to be sold for arrears of revenue 
was a residuary share was not mentioned 
in the notice. The share stated in this 
notice was what was set out in the notice 
of sale Ex. G to which reference has 
already been made. The amount of 
arrears of revenue mentioned in the notice 
published inthe local newspaper Ex. 12 
was Rs. 2-6-10. There was no mention 
of the mouzas in any of the above notices 
of sale. On this state of things, it was 
urged on the side ofthe plaintiffs, in the 
suit, respondents in these appeals, that 
the specification did not fulfil the require- 
ments of law, and it was sought to be 
made out by evidence led on the side of 
-the plaintifis, that on account of the 
specification of the property sold, in the 
manner mentioned above, regard being 
had tu the statement contained in Ex. G 
and Ex. 12, there was paucity of bidders. 
The public had rot had sufficient informa- 
tion before them in regard to the nature 
of the property to be sold for arrears of 
revenue. The case of the plaintiffs was 
that the bidders could not understand 
what property was going to be sold, and 
there was paucity of bidders, on account 
of which the property could be purchased, 
as it was done in point gf fact, by defen- 
dant No. 2inthe name of defendant No. 3, 
for Rs. 200 only. The evidence coming from 
the witness examined on the side ofthe 
plaintifis indicates clearly that the intend- 
- ing bidders could not understand what 


- property was going to be sold, and there 


was paucity of bidders on that account. 
In view cf the evidence led onthe side 
of the plaintiffs, it was argued on their 
behalf that substantial loss had resulted. 
from the irregularity in the matter of 
specification or the description of the 
property to be sold, and such specification 
or descriplion as was given, did not at 
‘all meet the requirements of the law, as 
contained in s. 6, Revenue Sales Law 
(Act XI of 1859). It may be noticed in 
this connection, regard being had to the 
materials placed on the record, the docu- 
ments relating to the specification or the 
description of the property to be sold for 
arrears of revenue, and the other evidence 
led on the side of the plaintiffs, for the pur- 
pose of establishing substantial loss on ac- 
count of the irregularity in the matter of 
fultiiment of the requirements of the law, 
by giving proper description of the property 
to be sold, that the law required specifica- 
tion of the share in the estate which was 
going to be sold. That was what was 
required to be done in view of the pro- 
visions of s. ü, Revenue Sales Law (Act XI 
of 1859). As to particulars specified, it 
may be mentioned with reference to the 
entries of names of the proprietors, the 
Court must, in our judgment, see that 
there is no mistake made by wrong entry 
of names, by omission of names, or any 
other mistake in the sale proclamation 
which is required to be published under 
the provisions of the law, for the purpose 
of seeing that the intending purchasers 


were not misled. 


It may be taken to be established on 
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authority of decisions of Courts, that a 
mistake or an omission in the specifica- 
tion or the description of the property to 
be sold may be material or otherwise ; 
and what has to be considered is whether 
shaving regard to all the circumstances, 
the specification was sufficiently definite 


and clear to induce likely purchaser to. 


appear and bidat the sale. Tf any autho- 
rity is needed for the proposition to which 
reference has been made above, that 
authority is to be foundin the decision of 


their Lordships of the Judicial Committee ` 


in the case in Reveneshwar Prasad Singh 
v. Baij Nath Ram Goenka (1), where it was 
laid down that in a notification for sale 
for arrears of revenue under Bengal Act XI 
of 1859 the specification of the property 
to be sold must be sufficiently definite and 
clear in itself to enable possible purchasers 
to know what they are invited to 
bid for, without reference to information 
in the Collector's office. The observation 
made by their Lordships in the case refer- 
ted to above appears to us to have a 
direct bearing on the facts and circum: 
stances of the case before us. It had to be 
considered, according to their Lordships, 
whether the specication or description of 
the property to be sold in the sale notifica- 
tion was in accordance with the provisions 
of the law as contained in s.6 of Act XI of 
1859. Their Lordships observed as follows in 
- the course of their judgment : 

“Act XI of 1859 is a stringent enactment forthe 
‘realization of arrears of revenue; at the same time 
it provides: certain safeguards for the protection df 
the interest of the defaulter so that he may not 
be unnecessarily prejudiced. Among these safe- 
_guards are the provisions of ss, 5 and 6 for the 
issue of the notifications of sales specifying the 
-properties to besold, and their due publication in 
,2ccordance with the law. An exact compliance 
with the requirements of the Act lis considered so 
important by the Government that the Board of 
Revenue has issued special rules, with forms of 
v notification necessary-in the csse of estate or 
shares of estates advertised for sale. The subject 
. of the law requiring specification of the properties 
to be sold as well as the Board's rules, is clearly 
‘to enable likely purchasers among the public to 
- know exactly what is going to be sold, and to 
. ensure thereby reasonable competition. When an 
. estate is advertised for sale it is not difficult to 
specify it; in the case of shares of estates the 
` work of specification requires care and attention, 
No hard and fast rule can be laid down with 
regard to the sufficiency, for it must vary accord. 
_ ing to the facts of each particular case,” 

_ We have already referred to the sale 
, notice that was issued by the Collector in 


: (1) 42 TA 79; 28 Ind. Cas. 699; A I R 1915 P O 
24; 42 O 897;2 LW 335;19 CW N481:17MLT 
321; 21 O Ld 412; 13 A L J501; 28 M L J 583;17 

Bom. L R442; (1915) M W N 559 (FP 0). 
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this case, Ex. G, and to the other sal 

notics published in the local newspaper, 
“Bankura Darpan," Ex. 12, The question 
is whether the specification given in the 
notice mentioned above. was sufficient in 
of meeting the 
requirements of the law as contained in. 
s. 6 of Act XI of 1859. In our judgment 
there can be no question, ` and we are 
entirely in’ agreement with the observa~ 
tion made by the trial Court, that the res- 
trictive description of the owners of the 
property to be sold, namely “Shiba Das 
Chakravarty and another" was a misdes- 
cription, and did mislead intending! pur- 
chasers. The notice that ‘appeared in the 
local newspapers, Ex. 12, was not less 


-confusing ; that the share to be sold as a 


residuary share not mentioned at: all ; 
and with reference to the names of the 
proprietors it was stated that the property 
that was going to be sold belonged to 
Shiba Das Chakravarti and others. Tak- 
ing these two things together it could not 
be said that the specification or the des- 


„cription of the property to be sold in the 


sale notices to which reference has been 
made above, sufficiently met the require- 
ments of law, in view of the observa- 
tions made by the Judicial Committee in 
the case of Raveneshwar Prasad Singh v. Baij 
‘Nath Ram Goenka (1), to which reference has 
been made above, we: have come to the 
conclusion that in the specification or 
description of the property sold in the case 
before us, was an irregularity in view of 
the requirements of the lawas contained 
in s. 6, Act XI of 1859. On the materials 
on record the conclusion is irresistible that 
there was non-compliance with the require- 
ments of the law, and that there was 


‘irregulariry in the specification or descrip- 


tion of the property sold for arrears of 
revenue consisting of mistakes and omis-. 
sicns in the sale notices, in view of which 
the sale should be annulled. The plain- 


tiffs in the suit had to make out before 


the Court that there was substantial loss 


. attributable to the irregularity to which 


reference was made by the plaintiffs. The 
evidence led on the side of the plaintiffs 
indicates clearly that there was inadequacy 
of price. Evidence was given by the 
plaintiffs, which in our opinion should be 


accepted, that.the inadequacy in price was 


due, in the words of their Lordships of 
the Judicial Committee, in the case 


‘ referred to above, ‘indefiniteness of notice 
-in the matter of specification or ‘descrip- 


tion of the property to be sold.’ A refer- 
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ence tothe bid sheet, and to the testimony 
of witnesses Mahendra Nath Mahadin 
Banikanta Banerji and Protap Chandra 
Roy, examined on the side of the plaintiffs, 
leaves no room for doubt that the low 
price fetched at the sale, namely Rs. 200 
at which the pr perty was knocked down, 
was due to paucity of genuine and substan- 
tial bidders in consequence of the absence of 
proper specification in the sale notice. 

In this view of the case before us it was 
incumbent on .the Court regard being had 
to the provisions of s. 33 of the Revenue 
Sales Law, to annul the sale as has been 
done by the trial Court in the case before 
us. On this ground alone the appeal must 
fail. In additicn to the irregularity in the 
matter of specification or the description 
of the property sought to be sold and the 
irregularity in the non-fulfilment of the 
requirements of s. 6 of Act XI of 1859, 
the trial Judge has exhaustively gone into 
other material questions. which were 
raised before him by thé parties concerned. 
A distinct and definite finding was arrived 
at on the question of benami raised in the 
case. The Judge in the Court below has 
also, on the materials placed on the record 
come to the decision that there was an 
error in the specification of shares as men- 
tioned in the notification of sale, Ex.G, 
and in the sale notice published in the 
‘local newspaper “Bankura Darpan.” The 
learned Judge has also given his decision, 
for the reasons stated in his judgment, 
that in view of the real revenue payable 
in respect of the residuary share sold on 
June 22, 1926, there were no arrears due 
for which the sale in question could be 
held. According tothe Judge in the Court 
below, if the Collector had miscalculated 
the amount of revenue to be paid for the 
residuary share, that could not affect the 
plaintiffs’ interest. For the purposes of 
the appeals to this Court we do not think 
it at all necessary to go intothe other 
questions to which reference has been 
made above, seeing that on our decision 
that there was irregularity in the matter 
of the notification of the sale and substan- 
tial loss resulted frem such irregularity the 
sale must be annulled as has been done by 
the Court below. 

The result of the decision we have come 
to, as mentioned above, isthat the appeals 
are dismissed with costs. A point was 
made in the course of the argument that 
the Pleader’s fee as entered in the decree 
of the Court below was not the proper 
feg.. It appears to us that there is some 
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mistake in the figures in the decreé, as 
regards the Pleader’s fee; and we reduce 
the pleader’s fee as entered in the decree 
of the Court below, in Title Suit No. 94 of 
1927 from Rs. 400 to Rs. 200. With this 
modification in regard tothe amount pay- 
able as Pleader’s fee, the decrees of thes 
Court below are affirmed, and these appeals 
dismissed. The plaintiffs-respondents are 
entitled to get their costs in this Court. 
Hearing-fee in this Court is assessed at ð 
gold mvhurs in each appeal. 
N. Order accordingly. 


rt 


ALLAHABAD HIGH COURT 
Second Oivil Appeal No. 1507 of 1935 
February 19, 1937 
l - Harring, J. 
Babu NITYANAND MATHUR—PLaINtTIFF— 
APPELLANT 


VETSUS 
Lala BABU RAM AND oTtHERs~ 
DEFENDANTS-— RESPONDENTS 

Legal Practitioners’ Act (XVIII of 1879), 3. 13— 
Proceedings under, nature of—Malicious prosecution 
— Proceedings under Legal Practitioners’ Act against 
Mukhtar—No reasonable and probable cause—Proceed~ 
ings ending in favour of Mukhtar—Such proceeding, 
whether can give rise to action for malicious prosecu- 
tion—Suit lies only against person instituting proceed- 
ings—Tort. 

Though the proceedings under s, 13, Legal Prac- 
titioners’ Act, cannot be described as a prosecution, 
Pie Ri something very akin to a prosecution. [p. 617, 
col. 1. 

A man’s professional reputation is, as valuable as 
a trader's financial reputation. If the presentation 
of a bankruptcy petition necessarily involves injury 
to the trader's credit, the presentation of a petition 
in proceedings under tne Legal Practitioners’ Act 
against a Mukhtar must similarly involve damage to 
hia professional reputation. Once such proceed- 
ings are instituted, his good name and reputation 
must suffer and that being so, these proceedings 

come within that class of civil proceedings 
Which cause actual damage the moment they 
are launched and therefore give rise to an action for 
malicious prosecution if such proceedings are in- 
stituted maliciously and without reasonable and 
probable cause and, tf they end in favour of the person 
proceeded against. Quartz Hill Consolidated Gold 
Mining Co. v. Eyre (2), followed. Mohammad Niaz- 
ullah Khan v.. Jai Ram (4), Palani Kumaraswami 
Pillai v. Udayar Nadan\5), Har Kumar De v. Jagat 
Bandhu De (6) and Arjun Singh v. Parbati (7), relied 
on. [p 619, col. 1.] 

An action in the nature of an action for malicious 
prosecution can only lie against the person or persons 
who instituted the proceedings. Persons merely act- 
ing as tools in the hands of others who instituted 
malicious proceedings are not liable in an action for 
malicious prosecution. [p 620, col. 1.) 

S. O. A. from a decision of the Sube 


Judge, Moradabad, dated August 23, 1935. 


Mr. G., S. Pathak, for the Appellant. 
Mr. Panna Lal, for the Respondents, 
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Judgment.—This is plaintiff's second 
appeal against a decree of the lower Appel- 
late Court, confirming a decree of the 
Court of first instance dismissing the claim. 
The appeal arises out of a suit brought 
by plaintiff against four defendants for 
Rs. 2,000 damages for malicious prosecu- 
tion. Both the lower Courts have held 
that no action would lie and, therefore, 
have dismissed the suit. The facts of 
the case are somewhat unusual and it is 
desirable that they should be stated in 
some detail: The plaintiff is a Mukhtar 
practising at Sambhal in the District of 
Moradabad. The defendant Ramji Mal 
is a gamindar in the district and the 
defendant Babu Ram- is his. son and 
mukhtar-i-am. The defendants Dhanna 
and Narpat are two tenants of Ramji Mal. 

It is admitted that the plaintiff and the 
defendants Ramji Mal and Babu Ram had 
been on hostile terms for some time and it 
is the case for the plaintiff that Ramji Mal 
and Babu Ram conspired together with 
the two other defendants to ruin the plaint- 


if. It appears that Ramji Mal had filed 
a suit forthe recovery of arrears of rent- 


against.the tenant Narpat, in the Court 
of the Tahsildar of Sambhal. On the date 
fixed for the hearing of that suit Dhanna 
went to the plaintiff and engaged him to 
conduct the suit. At this interview Dhanna 
posed as Narpat and the plaintiff was 
under the impression that he was being 
instructed by the real defendant Narpat. 
He prepared a written statement which he 
was about to file, but on that day for some 
reason or another the case was not taken 
up. The reader of the Court, however, 
obtained Dhanna’s thumb-impression on 
the order sheet. The next day the plaint- 
iff filed his written statement and his 
mukhtarnama and eventually a day was fixed 
for the final disposal of the case. On the suit 
coming up for hearing no one appeared 
to defend it and consequently the plaintiff 
informed the Court that he had no further 
instructions in the case. The suit was 
decreed ex parte in favour of Ramji Mal, 
but shortly afterwards Narpat, the real 
defendant, appeared in Court. He stated 
that he -had never engaged the plaintiff 
to act for him and had never given in- 
structions thata written statement should 


be filed. Narpat admitted the claim which . 


was decreed. _ l 

On February 1, 1932, Ramji Mal, through 
a Vakil, made an application tothe High 
Court under s. 13, Legal Practitioners’ 
.Act, praying that action should be taken 


NITYANAND MATHUR V, BABU RAM (ALL) 


- Practitioners’ 


17010 


against the plaintiff for professional mis- 
conduct. This application was supported 
by -an affidavit sworn by the defendant 
Babu Ram as mukhtar-i-am of Ramji Mal 
setting out the facts of the case. The High 
Court sent the case tothe learned District 
Judge of Moradabad for enquiry and 
report. The latter conducted an enquiry 
and ultimately reported that the plaintiff 
was entirely innocent of any professional 
misconduct and that in fact he had been 
tricked by Babu Ram and Ramji Mal. 
The learned District Judge found that 
Dhanna had been sent to the plaintiff with 
a view of making this false charge of 
professional misconduct at a later stage 
The High Court accepted the finding of 
the learned District Judge and dismissed 
the application. After the termination of. 
these proceedings in favour of the plaintiff, 
he instituted the suit claiming damages 
for malicious prosecution. He further in- 
stituted certain criminal proceedings against 
Ramji Mal and Babu Ram, but these 
proceedings were dismissed and as a result 
of them Ramji Mal brought a cYross-suit 
against the plaintiff claiming damages for 
malicious prosecution. This suit by Ramji 
Mal was dismissed by the learned Munsif 
and his decision was upheld on appeal to 
the lower Appellate Court. No appeal has 
been preferred against that decree and con» 
sequently the facts of that case need not be 
further considered. 

As T have stated previously the learned 
Munsif and the learned . Civil Judge on 
appeal dismissed the case brought by the 
present plaintiff-appellant on the ground 
that no action lay. Both the lower Courts 
accepted the defendants’ contention that 
there had been no prosecution of the plaint- 
iff and, therefore, he could recover no 
damages for malicious prosecution. Both 
Courts were of opinion that the only tort 
or civil wrong committed by the defend- 
ants was that of libel. The two Courts 
held that the plaintiff had in fact been 
tricked by Ramji Mal and Babu Ram and 
that he had acted innocently throughout 
under the mistaken belief that Dhanna who 
actually instructed him was the defend- 
ant Narpat. Both the lower Courts were 
of opinion thet the application to the High 
Court praying that proceedings be taken 
against the plaintiff under s. 13, Legal 
Act, contained defamatory 
matter and that an action for damages for 
libel would Jie for the publication of such 
defamatory matter to the High Court. Both 
the Courts, however, held that a suit for 
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damages for libel was.barred by reason 
of limitation because this suit was institut- 
ed more than one year from the date of 
tbe receipt by the High Court of Ramji 
Mall's application which contained the 
defamatory matter. There can be no doubt 
that this suit was brought more than a 
year from the date of the publication of the 
matter contained in the application, but 
it has been argued before me that this 
claim is notin’ facta claim for damages 
for libel -but a claim for damages for 
something in the nature a malicious pro- 
sécution. It is, therefore, necessary to 
consider whether or not tke plaintiff has 
any claim to damages for the tort of the 
malicious prosecution or for some analogous 
tort or civil wrong. | 

The findings of fact. of the lower Appel- 
late Court have not and could not be chal- 
lenged before me. The learned Civil 
Judge who heard the appeal held that the 
application to the High Court for proceed- 
ings under s. 13, Legal Practitioners’ Act, 
was made maliciously and without reason- 
able and probable cause. It is clear from 
the findings that Ramji Mal and Babu 
Ram had engineered the whole plot and 
had procured Dhanna to go to the plaintiff 


and give him instructions in order that. 


this charge should be ultimately made. 
The plaintiff did in fact file a written 
statement and mukhtarnama without any 
instructions from the real defendant Narpat, 
but the lower Appellate Court was clearly 
of opinion that he had done so because 
of a conspiracy between the four defend- 
ants to create a state of affairs out of 
which the plaintiff could be charged with 
acting in a case without instructions which 
would undoubtedly constitute gross profes- 
sional tnisccnduct. The facts as found make 
it clear that Ramji Mal andhis son Babu 
Ram out of enmity towards the plaintiff 
had caused the latter to be charged with 
a very grave professional offence which 
might well have led to his suspension or 
dismissal as provided by s. 13, Legal Practi- 
tioners’ Act. There can be little doubt 
that asa result of the defendant's conduct 
the plaintiff's professional reputation was 
imperilled and, indeed, his whole livelihood 
was at stake. In such circumstances, can, 
it be said that the plaintiff had a remedy 
by way of a suit for damages for those 
malicious proceedings ? 

At the outset it must be conceded that 
proceedings under s. 13, Legal Practitioners’ 
Act, cannot be described as a prosecution, 


but on the other hand these proceedings 


NITYANAND MATHUR v. BABURAM (ATLL,) 


F 


617 


are something very akin toa prosecuticn, 
The jurisdicticn conferred on the High 
Court by the Legal Practitioners’ Act is 
a penal jurisdiction and in tke event of ` 
a Mukhtar being found guilty of an offence 
or offences with which he is charged the 
High Court can suspend or even dismiss 
him. Cases have been cited to me in 
which Courts have held that the jurisdiction 
of the Court under the Legal Practitioners’ 
Act, is a quasi-criminal one and, therefore, 
the prccedure enjoined by the Criminal 
Procedure Code, so far as it is applicable 
should be applied to such cases. There 
are cases, on the other hand, which suggest 
that this jurisdiction is a particular and 
special one which is neither, criminal nor 
civil In my judgment these cases do not 
afford much assistance to either party 
because the question at issue here is some- 
what different. Even admitting that pro- 
ceedings under the Legal Practitioners’ 


Act are not criminal proceedings, that does 


not dispose of the matter; because Courts 
in England and in India have held that in 
certain circumstances an action will lie 
for maliciously instiluting proceedings other 
than criminal proceedings. In Johnson v. 
Emerson (1), Kelly, C. B. and Cleasby, B. 
held that an action would lie for maliciously 
and without reasonable and probable cause 
procuring an adjudication under the Bank- 
ruptey Act òf 1869 because by the petition 
which was the first process the credit of the 
person against whom it was presented 
was injured before he could show that the 
accusation made against him was false. 
This case was followed in Quartz Hil 
Consolidated Gold Mining Co. v. Eyre (2) 
in which it was held that an action would 
lie for falsely and maliciously and without 
reasonable or probable -cause presenting 
a petition under the Companies Acts, 1869, 
and 1867, to wind upa trading company, 
even although no pecuniary loss or special 
damage to the company could be proved, 
for, the presentation of the petition was 
frcm its very nature, calculated to injure 
the credit of the company. These two 
cases make it clear that English Courts 
have held that a suit for damages for 
instituting malicious civil process would lie 
in certain circumstances. In Quarte Hill 
Consolidated Gold Mining Co. V. Eyre (2) 
at p. 688* Bowen, L. J. dealt with the cases 


536 (1872) 6 Ex, 329; 40 L J Ex, 201; 235 L T 
(2) (1883) 11 Q B D 674;52 L J Q B 488; 49 L T 249. 

31 W R 668. ; 
*Page of (1863) L1 9,B.D.—|Ha, 





~ 


618 


in which the Couts have held that actions 
in the nature of malicious prosecution 
would lie where civil proceedings had 
been brought against the plaintiff mali- 
ciously and without reasonable and pro: 


bable cause. He observed: 

I start with this, that at the present day the 
pringing of an action under our present rules of 
procedure, and with the consequences attaching 
under our present law, although the action is 
brought falsely and maliciously and without rea- 
sonable or probable cause, and whatever may be 
the allegations contained in the pleadings, will 
not furnish a ground for a subsequent complaint 
by the person who has been sued, nor support an 
action on his partfor maliciously bringing the first 
action. To speak broadly and without travelling 
Into every corner of the law, whenever a man com- 
plains before a Oourt of Justice of the false and 
malicious legal proceedings of another, his com- 
plaint, in order to give a good and substantial 
‘cause of action, must shew that the false and 
malicious legal proceedings have been accompanied 
“by damage, express or implied. The reason why to 
‘my mind, the bringing of an action under our present 
‘rules of procedure and under our present 
law, evenifit is brought without reasonable or 
probable cause and with malice gives riseto no 
‘ground of complaint, appears to me easily to be seen 
upon referring to the doctrine laid down by Holt, 
‘0. in Savile v. Roberts (3). He there 
-gaid that there were three sorts of damages, any 
one of which would be sufficient to support an action 
‘for malicious prosecution: ‘1) The damage to a 
‘man’s fame, as ifthe matter whereof he is accused 
be scandalous .... (2) the second sort of damages, 
which would support such an action, are such as 
are done tothe person; as wherea man is put in 
danger to lose his life, or limb, or liberty, which 
has been always allowed a good foundation 
of such an action : (3) the third sort of damage 


which will support such an action is damage toa ` 


man's property as where he is forced to expend his 
money in necessary charges to acquit himself of 
the crime of which he is accused, which is the 
present charge..........” It is clear that Holt, O. J. 
considered one of those three heads of damage neces- 
‘sary to support an action for malicious prosecution. 
To apply this test to any action that can be con- 
ceived under our present mode of procedure and 
under our present law, it seems to me that no mere 
bringing of an action, although it is brought mali- 
ciously and without reasonable or probable cause, 
will give riseto an action for malicious prosecu- 
tion. -In no action, at all events in none of the 
ordinary kind, not even in those based upon fraud 
where there are scandalous allegations in the pléad- 
ings, is damage to a man’s fair fame the necessary 
and natural consequence of bringing the action. 
Incidentally matters connected with the action, 
such asthe publication of the proceedings in the 
action, may doaman an injury but the bringing of 
the actionia of itself{no injury to him.” 

At p. 691*, Bowen, L. J. further stated : 

“But although an action does not give rise to an 
action for malicious prosecution, inasmuch as it 
does not necessarily or naturally involve damage, 
there are- legal proceedings which do necessarily 
and naturally involve that damage; and when pro- 
ceedings of that kind have been taken falsely aud 

(3)~ (1698) Carth 416; 1 Salk 18; 1 Ld. Raym 
374. - 
* Page of (1883) 11 Q B D—[Ed] > 
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maliciously and without reasonable or probable 
cause, then, inasmuch ‘as an injury has been done, 
the law gives a remedy. Such proceedings are 
indictments—I do not say every indictment but 
mean all indictments involving either scandal to 
reputation or the possible loss of liberty to the 
person, that is, all ordinary indictments for ordi- 
nary offences . ... But there are other proceedings 
which necessarily involve damage, such as the 
presentation of a bankruptcy petition against a 
trader. Inthe past, when a trader's property was 
touched by making him a bankrupt inthe first 
instance, and he was left to getrid ofthe misfor- 
tune as best he could, of course he suffered a direct 
injury as to his property. But a trader's credit 
seems tome to be as valuable as his property, and 
the present proceedings in bankruptcy although 
they are dissimilar to proceedings in bankruptcy 
under former Acts, resemble them inthis that they 
strike home at a man’s credit and, therefore, I 
think the view ofthose Judges correct whoheld in 
Johnson v. Emerson (1), that the false and malicious 
presentation, without reasonable and probable 
cause ofa bankruptcy petition against a trader, 
under the Bankruptcy Act, 1869, gave rise to an 
action for malicious prosecution.” 


Both Brett M. R. and Bowen, L. J. who 
delivered the judgment in Quartz Hill Con- 
solidated Gold Mining Co. v. Eyre (2), 
were clearly of opinion that an action ana- 
logous to . malicious prosecution would lie 
for maliciously and without reasonable and 
probable cause instituting certain forms’ 
of civil proceedings against another. In 
cases where costs awarded by the Court to 
a successful defendant would give the 
latter sufficient compensation for the loss 
which he sustained, no action would lie 
against the plaintiffs for maliciously and 
without reasonable and probable cause ins- 
tituting civil proceedings. On the other 
hand, where the very institution of such 
civil proceedings caused the defendant one 
of the three forms of damage referred to 
by Holt, C.J. in Saril v. Roberts (3), then an 
action would lie at the suitofthe success- 
ful defendant if he could shew that the 
proceedings were brought maliciously and 
without reasonable and probable cause, 
In my judgment the application to the 
High Court made by Ramji Mal for pro- 
ceedings being taken against the pleintiff 
under s. 13, Legal Practitioners’ Act, must 
be regarded as the institution of such pro- 
ceedings It was this application which 
set the law in motion and which put the 
plaintiffs reputation, honour and even 
livelihood in peril, The proceedings, as the 
lower Courts have found were instituted 
maliciously and without Yreasonabie and 
probable cause and terminated in favour 
of the plaintiff. The question, therefore, 
arises whether or not these proceedings 
though not criminal, come within that class 


of proceedings made actionable by reason, 
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of the decision in -Quartz Hill Consolidated 
Gold. Mining Co. v. Eyre (2), previously 
cited, and similar cases. 

In my judgment the institution of pro» 
ceedings for professional misconduct 
against a Mukhtar must inevitably damage 
his fair fame and reputation. The alle- 
gation made against the Mukhtar was 
very similar to acriminal allegation. In 
any event it is an allegation which 
strikes .at his professional reputation and 
career and which, if established, might 
ruin him. A man's professional reputation 
is, tomy mind, as valuable as a trader's 
financial. reputation. If, as it has been 
held, the presentation of a bankruptcy 
petition necessarily involves injury to 
the trader's credit, the presentation of a 
petition in proceedings under the Legal 
Practitioners’ Act must similarly involve 
damage to’ a Mukhtar’s professional 
reputation. In my judgment once such 
“proceedings are instituted, a Mukhtar’s 
good name and reputation must suffer 
and that being so, these proceedings do 
in my mind, come within that class of civil 
proceedings which cause actual damage 
the moment they are launched and therefore, 
-give rise to an action for malicious pro- 
secution if such proceedings are instituted 
maliciously and without reasonable and 
‘probable cause. In my judgment. the 
reasoning of the Court in Quarte Hill 
Consolidated Gold Mining Co v. Eyre (2) 
applies to this case, and that being 
sol hold that the plaintiff has a cause 
of action for damages for malicious prosecu- 
tion. 

: No case similar to the present appears 
to have been decided by the Courts in 
India, but the view which I take of this 
case is strongly supported by a number of 
cases of this High Court and other Indian 
‘High Courts. In Muhammad Niazullah 
Khan v. Jai Ram (4) it was held thata 
person who brought proceedings ander 
‘8.107, Criminal Pr.cedure Code, merely 
from religicus animosity or ill-temper or 
some spiteful or malicious motive and 
thereby without any legal justification did 
a serious injury to the person against 
-whom the allegation was made, was liable 
_to an action for malicious prosecution when 
-the proceeding terminated in favour of the 
person against whom the allegation was 
made. Thelearned Judges who decided 
that case pointed out that proceedings 
under s. 107, Criminal Procedure Code, 


(4)17 ALJ 776; 50 Ind. Cas. 140; AIR 1919 All. 
388; 41 A 503. ` 
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were not in the true sense criminal proceed- 
ings, but were quasi-criminal proceedings, 
but nevertheless they held that an action 
for malicious prosecution would lie against 
@ person who instituted such proceedings 
maliciously and without reasonable and 
probable cause. In Palani Kumaraswami 
Pillai v. Udayar Nadan (5) a Bench con- 
sisting of White, C. J. and Abdur Rahim, J. 
held.that an order of attachment under 
s. 488, Civil Procedure Code, found hy the 
Court under s. 491 to have been made on 
insufficient grounds must necessarily cause 
damage to the credit and reputation of the 
party against whom the order is made; and 
such party was entitled in a suit for dama- 
ges, to generaldamages for loss of credit 
and reputation where the attachment 13 
obtained maliciously and without reasonable 
and probable cause. 

In Har Kumar De v. Jagat Bandhu De 
(6) itwas held that an action would lie 
at the suit of a successful defendant against 
whom proceedings for a temporary injunce. 
tion had been brought maliciously and 
without reasonable and probable cause. 
In all these cases the Courts held that an 
action would lie for such malicious institu- 
tion of proceedings because from the very 
nature of the proceedings themselves the 
person against whom they were brought 
inevitably suffered damage. In Arjun 
Singh v. Parbati (7) a Bench of this Court 
has held that a suit in the nature of a suit 
for damages for malicious prosecution will 
lie in certain cases for the institution of 
a suit ofa purely civil nature maliciously 
and without reasonable and probable 
cause. The facts of that case were that 
by an arbitration award a moiety of debts 
due to P's husband was awarded to her, 
and the other moiety to A. A brought a 
suit for a declaration thatthe award was 
of no effect and that he was entitled to all 
the property. He got a decree in the Court 
of first instance, but the High Court held 
the award tobe good. In the meantime 
several debts due to the estate became 
barred by limitation. Stuart and Kanhaiya 
Lal, JJ. held that P's suit for recovery 
of damages sustained by her in consequence 
of A’s suit was not barred by the provisions 
of s. 144 (2), Civil Procedure Code, and 
that Phadagood cause of action. The 
learned Judges in this case purported to 
follow Quartz Hill Consolidated Gold Min- 

5) 32 M 170; 2 Ind. Cas, 345; 18 M L J 490, 

(6) 53 O 1008; 100 Ind. Oas. 318; A I R 1927 Cal, 


247, l 
7) 20 A L J 636; 69 Ind. Cag. 173; 44 A 687; A IR 
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ing Co. v, Hyre (2). Tt may be argued that 
the learned Judges whodecided this case 
unduly extended the principles laid down in 
Quartz Hill Consolidated Gold Mining Co. 
v. Eyre (2), but even if that be so, I, as 
a SingleJudge, am bound by this decision. 
In my judgment, however, the present case 
is afar stronger one than Arjun Singh v. 
Parbati (7) cited previously because pro- 
ceedings under the Legal Practitioners’ 
Act are very similar to criminal proceed- 
ings and do inevitably involve a head of 
damage which is stated in Quartz Hill 
Consolidated Gold Mining Go. v. Eyre (2) 
to be sufficient to maintain an action for 
malicious institution of proceedings 
other than criminal. The Indian cases 
which I have cited clearly show that the 
Courts inthis country have not been loath 
to follow the English cases and even possib- 
ly to extend the principles enunciated 
therein. That being so, I hold that the 
institution of proceedings under the Legal 
Practitioners’ Act maliciously and without 
reasonable and probable cause. affords 
the person proceeded against a cause of 
action if he is ultimately acquitted of the 
charges brought against him. That being 
so, the lower Appellate Court was wrong 
in coming to the conclusion that no 
action layin this case for malicious pro- 
secution. 

An action inthe nature of an action 
for malicious prosecution can only lie 
against the person or persons who instituted 
the proceedings. Ramji. Mal undoubtedly 
caused these proceedings to be launched 
by making through Counsel an application 
to this Court. His son Babu Ram as his 
father’s mukhtar i-am swore an affidavit 
in support of the application and having 
regard tothe findings ofthe Court below 
it is clear that he also was concerned in 
‘instituting these proceedings. The two 
tenants Dhanna and Narpat were merely 
tools in the hands of Ramji Mal and his 
son Babu Ram and though they played 
apart in trapping the plaintiff they took no 
part in the institution of these proceedings. 
That being so, it cannot be said that they 
were in any sense the ‘prosecutors’ of the 
plaintiff. In my judgment the facts show 
that RamjiMal and Babu Ram jointly 
instituted these proceedings and that 
béing so,itisonly against them that an 
action in the nature of malicious pro- 
secution would lie. Mr. Pathak who argued 
the case with great ability on behalf of 
the plaintiff has conceded that he has no 
real case against, Dhanna and Narpat for 
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damages for malicious prosecution. As I 
have stated previously it has been found 
that these proceedings were launched 
maliciously and without reasonable and 
probable cause merely to rain the plaintif. 
They ended with an acquittal of the 
plaintif and that being so, the latter has 
established all the facts necessary to suc- 
ceed in a suit for damages fora tort 
analogous to malicious prosecution and 
consequently Ramji Mal and Babu Ram 
are liable for the damages which the 
plaintif has suffered. It might be stated, 
here that no question of limitation can 
arise once it is held that a suit in the 
nature ofa suit for malicious prosecution 
lies in this case. The suit was brought 
on July 7, 1933, which was within a 
year of the date upon which the High 
Court acquitted the plaintiff of the charges of 
professional misconduct brought against him. 

The learned Munsif, though he held 
against the plaintiff, assessed the damages 
suffered by the plaintiff at Rs. 600 and this 
finding was upheld by the lower Appellate 
Ocurt andit is, therefore, unnecessary to. 
send this case back to the lower Appellate 
Court to consider the question of damages. 
The finding as to amount of damages isa 
pure finding of fact and cannot be challeng- 
ed before me in second appeal. I, there- 
fore, holdthat Ramji Mal and Babu Ram 
who instituted these proceedings maliciously 
and without reasonable and probable 
cause are liable to pay to the plaintiff 
Rs. 600 by way of damages. The respon- 
dents Dhanna and Narpat ure not in my 
view liable in such an action. The result, 
therefore, is that in so far as this appeal 
is concerned with Dhanna and Narpat 
itis dismissed. Insofar as it is concerned 
with Ramji Mal and Babu Ram, the appeal 
is allowed and the decree of the lower 
Appellate Court in favour of these two 
defendants is set aside and the plaintiff's 
claim against them is decreed for Rs. 600. 
Having regard to the nature of this case 
I think it is right that Ramji Mal and Babu 
Ram should pay tothe plaintiff his costs 
of thie appeal and his costs in both the 
Courts below. The respondents Dhanna 
and Narpat must bear their own costs of 
this appeal and their costs in both the Courts 


below. Leave to appeal under the Letters 
Patent is granted. 
D. Order accordingly. 
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First Civil Appeal No. 74 of 1931 
September 14, 1936 

Davis, J. C. anp Mguta, A.J O. 

WADERO WARISDINO ALLAHDINO 
AND ANUTHER—-APPELLANTS 
versus 
BHAI PURSUMAL BHAI PARUMAL— 
RESPONDENT. 

Limitation Act (IX of 1908), Sch. I, Arts 142, 144— 
Suit for possession based on plaintiff's title and 
possessory title — Article applicable — Burden of 
pron iho for possession based on title— Right 
ọ decree when defendant does not prove adverse 
possession. 

Suits for possession based both on plaintiff's title and 
possessory title, invite the application of Arts. 142 and 
144, Limitation Act according to the varying circum- 
stances of each case. Article 142 applies to a case in 
which relief for possession sought by the plaintiff is 
founded on what may be styled as his possessory title. 
The burden of proving thefact of possession and dis- 
possession lies upon the plaintiff. On the other hand, 
when a plaintiff sues for possession of property on the 
basis of his title, the proper Article is 144, and the 
plaintiff is entitled toa deeree on proof of his title 
unless the defendant succeeds in establishing his 
adverse possession for a period of more than 12 years 
immediately preceding the suit. Mahomed Mahmud 
v. Mahomed Afaq (1), referred to. . 

Mr. Bhagwandas Amalram, for the Appel- 
lants. 

Mr. Tejumal Hassomal, for the Respon- 
dent. 


Mehta, A. J. C.—This is an appeal from 
the decision of the First Class Sub- 
_ ordinate Judge of Hyderabad, dated Septem- 
ber 1, 1931 dismissing with costs Suit 
No. 109 of .1926 of his Court on the 
twofold ground that whereas the plaintiffs 
had not shown that they were in posses- 
sion of the suit lands at-any time within 
12 years immediately preceding the institu- 
tion of the suit, the defendant had estab- 
lished his title by adverse possession for 
more than 12 years prior to the suit. 

The three plaintifis were respectively the 
son, the daughter’ and the widow of one 
Allahdino. They claimed, as heirs of the 
deceased Musammat Khatijan, mother of 
plaintiff No. 3, Karimat, possession of eight 
` survey numbers, namely, 168, 178, 179, 
161, 185, 186, 187 and 188, and for parti- 
tion and separate possession of a twelve 
annas share in Survey Nos. 180 and 184 
of Deh Juman, Taluka Shahdadpur, District 
Nawabshah. The defendant Pursumal, son 
of Parumal, a bania, resisted the plaintiffs’ 
suit on the ;,grounds inter alia that the 
plaintiffs had never been in possession of 
the suit survey numbers; that by a regis- 
tered sale deed dated May 10, 1898, one 
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Mahmud, son of Hassan Dero, the then 
holder of suit numbers, had sold eight 
annas share in his entire agricultual lands 
to the defendant Pursumal and put him 
in possession thereof; that at the time of 
this sale many survey numbers of Mahmud 
had been relinquished or had become 
fallow forfeited ; that it was clearly stipu- 
lated in the sale deed that the defendant- 
purchaser was to be the owner of eight 
annas share in all the relinquished and 
fallow forfeited lands on re acquisition; that 
after Mahmud's death in 1900 his mothe. 
Khatian, as heir of the deceased Mahmud, 
set upa false case to the effect that the 
sale by Mahmud was merely a mortgage 
by way of conditional sale; that the defen- 
dant had, therefore, to file Suit No. 4333 
of 1900 against her in the Sub-Ci:vil Court 
at Hala; that Mabmud had mortgaged a 
part of his lands to one Seoomal Nihal- 
chand ; that during the pendency of the 
defendant's suit against Khatijan the tri- 
partite disputes between Musammat 
Khatijan, Pursumal and Secomal were 
referred to -private arbitration outside the 
Court; that the award filed by the arbitrator 
was made a rule of the Court by decree 
No. 2016 of 1902; that thereafter Pursumal 
withdrew his Suit No. 4333 of 1900; 
that the award-decree had directed a par- 
tition between the parties of the land 
which was kabuli land at the time; that 
there was a-direction in the award that 
in all- the relinquished fallow forfeited 
nakabuli and mohago land which had been 
regranted or which might be regranted 
thereafter the parties will have their pro- 
portionate shares; that some of the survey 
numbers in suit were. regranted to Khati- 
jan in 1901, some in 1902 and the rest 
in 1906; that by virtue of the direction 
for partition in the award decree, a parti- 
tion had been effected by the Collector in 
1904-05 ; that the present defendant 
Pursumal had been in possession of the suit 
land ever since then adversely to Khatijan 
and her heirs; and that, therefore, unless 
the present plaintiffs got the award decree 
set aside they could not succeed, 

The parties went to trial on the follow- 
ing issues: . 

1. Is the suitintime? 2. Are persons 
referred toin paras. 2 and 3 of the written 
statement necessary parties? If so, what 
is the effect of their non-joinder? 3. Is 
the suit barred as alleged in paras. 4, 5 
and 6 of the written statement? 4 Is 
defendant an  agriculturist within the 
meaning of the Dekkhan Agviculturists 
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Relief Act ? 5. Were the numbers in ques- 
tion granted to Khatijan for herself and 
ag trustee for defendant and Seoomal as 
alleged in para. 9 of the written state- 
ment? 6. ls the suit maintainable or not 
without getting whole of the decree in 
Suit No. 2016 of 1902 set aside as alleged 
in para. 21 of the written statement and 
is plaintiff estopped from challenging it as 
alleged in para. 22 of the written state~ 
ment? 6. Has plaintiff interest in the 
plaint land? If so, to what extent and has 
he lost his right, if any, by reason of adverse 
possession? 8 General. 


The main question argued before us in 
appealis one of limitation. It is contend- 
ed on behalf of the plaintiffs-appellants 
that Art. 114, Limitation Act, applies to 
this case, and that, therefore, as soon as 
the appellants prove their title to the lands 
in suit, the onus must shift on the respon- 
dent to prove his title by adverse posses- 
sion for the statutory period. On behalf 
of the respondent it is contended that as 
the plaintifs have put forward a case of 
possession and dispossession, Art. 142 
would apply, and the onus lies on the ap- 
pellants frst to prove that they were in 
possession at any time within 12 years prior 
to the suit irrespective of their title to the 
lands. The learned First Class Subordinate 
Judge who tried the suit appears to have 
accepted the contention of the respondent, 
and held that as tne appellants had failed 
to prove their possession within the statutory 
period, they were not entitled to succeed in 
this suit fle has further held that since 
the respondent had proved adverse posses- 
sion for more than 12 years, he cannot be 
disturbed in his possession by the appel- 


lants. 


We have heard the learned Advocates 
for the parties at great length, and we are 
of the opinion that the view taken by the 
lower Court with regard to the onus of 
proof is not justitied by the pleadings, The 
question whether Art. 142, or Art. 144 of 
tue Act is applicable to a pariicular suit isto 
be determined by reference to the plead- 
ings. Now, inthe plaint with whicn we 
are concerned, the plaintitis have nowhere 
stated that they have been compelled to 
file the present suit because their posses- 
sion had been taken away by the defen- 
dant. ‘hey have based their claim for 
possession of the suit survey numbers on 
the strength of their title. ‘he defendant, 
on the other hand, in para. ZO of his writ- 
ten statement, says, that the suit is barred 
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by limitation as the plaintifs were never 
in possession of the lands claimed by them. 
We fail to comprehend how the learned 
Advocate for the respondent can now ask 
the Court to hold that this is a suit brought 
by a dispossessed plaintiff. On the plead- 
ings, therefore, it is perfectly clear to us, 
that Art. 144, Limitation, Act would apply. - 
The essential difference between Arts. 142 
and 144 is that when a plaintiff is suing 
for possession on the basis of disposses- 
sion (Art. 142), the burden lies on him to’ 
show that the date of his dispossessiony. 
which gave him the cause of action for. 
the suit, was within 12 years of the suit ; 
while if the suit is not for possession based 
on the ground of dispossession, but is 
merely for possession of immovable prop-. 
erty (Art. 144), then on the proof of his 

title, the plaintiff is entitled to succeed; 

his suit cannot be dismissed until the de- 
fendant further establishes his adverse 
possession for more than 12 years prior 

to the suit. There is much authority in 
support of this proposition. We would; 
however, refer to a véry recent ruling in 
Mahomed Mahmud v. Mahomed Alaq (1). 
There may be cases in which the plaintiff 
sues for possession of immovable property 
both on tne ground of title and on the 
ground of his possession luving been diss, 
turbed by defendant. In such cases, if he 
proves his title, the burden of establishing 
title by adverse possession lies upon the 
defendant ; and if the defendant succeeds 
in proving that fact, the suit must fail ; 

otherwise the plaintiff is entitled to a 
decree. To this extent Art. 144 would ap- 
ply to the suit. But it may be that the 
plaintiff, though not able to substantiate 
his title, is in a position to prove his 
possession and dispossession by the defen- 
dant within 12 years. If that be the case, 
Art. 142 applies and the burden will be 
on the plaintiff. In short, suits for posses- 
sion based both on plaintiff's title and pos- 
sessory title, invite the application of 
Arts. 142 and 144 according to the varying 
circumstances of each case. In our opinion,. 
Art. 142 applies to acase in which relief 
for possession sought by the plaintiff is 
founded on What may be styled as his 
possessory title. ‘Ihe burden of proving the 
tact of possession and dispossession lies 
upon the plaintiff. On the otner hand, 
waen a plainti sues for possession of prop- 
erty on the basis of his title, the proper 
Article is 144, and the plaintiff is entutied to 
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a decree on proof of bis title unless the de- 
fendant succeeds in establishing his adverse 
possession for a period of more than 12 vears 
immediately preceding the suit. 

Applying the above principles of law to 
the facts of the present case, we have to 
see whether the appellants have proved 
their title, and ifso, whether the respon- 
dent has proved his adverse possession for 
12 years prior to the suit. The title of the 
appellants is not at all disputed in this case. 
The lands were admittedly granted by the 
Government to Khatijan. The contention 


that they were granted for the joint benefit’ 


of Khatijan andthe respondent, has been 
wisely abandoned, having regard to the 
decision of this Court that the grant of 
fallow forfeited land to only one of several 
co-owners ofa joint property subsequent 
to 1901 is, in the absence of any other 
circumstances, a grant to him personally. 
(After discussing evidence the learned 
Judge proceeded.) Accordingly we have 
come to the conclusion that on the record as 
it stands, the respondent has not succeeded 
in proving his adverse possession as he 
should have. In connection with this point, 
it may be stated that so far as the period 
of 1916 to 1926 is concerned, it may be taken 
for granted that the respondent should be 
deemed to be in possession. The reason is 
this- In 1916 a suit had been filed by the 
Manager, Incumbered Estates for a de- 
claration that these survey numbers formed 
part of the estate of the appellants. The 
suit was instituted in the Court of the Dis- 
trict Judge because at that time a Sub- 
ordinate Judge was incompetent to entertain 
& suit filed by or against-a Government 
servant. 

In 1918, when the Manager relinquished 
the estate, the suit was transferred to the 
Court of the First Class Subordinate Judge. 
That Oourt decided that the plaintiffs were 
in possession, and that, therefore, de- 
claratory relief was the only relief that 
could be claimed, and consequently. decréed 
the suit. In appeal, which was decided as 
late as in 1925, the Appellate Court reversed 
the decree on the ground that the plaintiffs 
had not been in possession onthe date of 
the suit, that is, on November 13, 1916, 
and that, therefore a suit for mere declara- 
tion could not lie. 11 months after this 
decision the present suit was filed for pos- 
session. The period of 10 years taken up 
by the former litigation is sought to be 
excluded from computation by the appel- 
lants, relying on s. 14, Limitation Act. In 
the, ‘judgment under appeal at present, 
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there is a casual reference to this point. 
The lower Court has brushed aside the 
contention of the appellants for exclu- 
sion of that period of 10 years on the 
ground that the litigation was not a 
bona fide one. It passestour comprehension 
how the previous litigation can be icoked 
upon as not being bona fide. The original 
Court had actually held that the suit was in 
proper form and actually decreed the suit. 
We are, however, inclined to think that the 
aid of s. 14, Limitation Act, cannot be 
invoked by the appellants because the cause 
of action in the suit of 1916 is not the 
same as the cause of.action in the present 
suit. One has only torefer to the plaints 
of the suits and it is apparent that, that 
is so. We have, therefore, not yielded to 
the contentions ofihe appellants’ learned 
Advocate that the respondent should be 
asked to prove his adverse possession for 
12° years: preceding 1916. What the res- 
pondent had to do was merely ¿o prove his 
adverse possession within two years preced- 
ing the filing of the first suit, that is from 
1914 to 1916. In that Le has signally failed. 

There is no other point urged before us 
which requires to be decided. Asa result. 
of- our finding that the appellants have 
succeeded in’ proving their title and the 
respondent, who had to prove his adverse 
possession for the statutory period, has fail- 
ed todo so, we must reverse the decision 
of the lower Court and give a decree to the 
plaintiffs-appellanis as prayed for in 
para. 14 of-the plaint. The plaintiff to 
have possession of the eight survey num- 
bers. viz. 168, 178, 179, 181, 185, 186, 187 
and 188 mentioned in the plaint. There 
will be a preliminary. decree so far as the 
partition and possession of 12 annas share 
of survey Nos. 180 and 184 are concerned. 
The preliminary decree will be sent to the 
Collectur under the provisions of the Civil 
Procedure Code (O. XX, r. 18). ‘The plain- 
tiffs-appellants are also entitled to their 
cosis, and we direct that the respondent 
should pay the costs of the appellants in 
both the Courts and bear his own. 


Ne Order accordingly. 
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ALLAHABAD HIGH COURT. | 
First Civil Appeals Nos. 337 of 1932, 572 
of 1930, and 90 and 109 of 1931 
December 4, 1936 
ALLSOP AND BAJPAI, JJ- 
Mahant RAM KISHAN DAS—PLAINTIFF 
—APPELLANT 
Versus 
BADRI BISHAL AND OTHERS— DEFENDANTS 
— RESPONDENTS. 
Mortgage — Accounts — Usufructuary mortgage o 
a 0n of villages already leased out—Theka 
money to be paid to mortgagor — Redemption suit— 
Mortgagee contending that since he was not in posses- 
sion he was not ltable to account for profits of village 
—Contention, if can prevail. o. l 
A mortgagor leased out one of his villages which 
were subsequently usufructuarily mortgaged by 
him, and a certain amount of theka money was fixed 
which was to be paidtothe mortgagor. In aredemp- 
tion suit the mortgagee contended that since he was 
not in possession of the property already leased out 
before their mortgage, he was not liable for accounts 
of this property, and claimed to exclude the amount 
from the accounts of profits of the mortgaged pro- 


Pod, that the mortgagees, after they came into 
possession in that capacity, were in the position of 
proprietors and it was their duty to collect the rent 
from the lessee and after the period of his theka 
had expired, toeject him in proper course of law if 
they didnot wish the theka to continue. The mort- 
gagor was liable to account for the profits of this 
village, in the absence of evidence that the mortgagor 
collected the theka money, and credit the same to the 
mortgagor. [p. 625, col. 2.| 


F., C. A. from the decision of the Sub- 
Judge, Banda, dated August 10, 1932. 


Messrs. Shiva Prasad Sinha, S. N. Seth 
and Shambu Prasad, for the Appellant. 

Messrs. B. E. O'Conor, A. P. Pandey, 
Lamodar Das and Panna Lal, for the Res- 
pondents. 


Judgoment.—This appeal is connected 
with ize appeals No. 572 of 1930, No. 80 of 
1931 and No. 109 of 1931. We shall dispose 
of all these appeals by means of this judg- 
ment. They all arise out of a suit instituted 
on September 7, 1929, by Mahant Ram 
Kishan Das in order toredeem.a usufruc- 
tuary mortgage. This transaction was evi- 
denced by three documents, viz., a lease 
dated October 29, 1919, a kabuliyat dated 
October 30,1919, and an agreement dated 
November 24, 1919. The lease was executed 
by Mahant Ram Kishan Das in favour of 
Badri Bisal, Ajodhya Prasad and Gauri 
Shankar. It was jor a period of ten years 
from 1327-F. to 1336 F. The lessees 
were to remain in possession of the property 
and collect profits and were to credit the 
amounts collected after deducting expenses 
towards @ debt said to be due from Mahant 
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Ram Kishan Das. The kabuliyat was merely 
a counterpart of this Jease. ‘lhe agreement 
recited that certain sums of money were.- 
due to Bhairon Prasad, Seth Ganpatji and - 
the lessee Ajodhya Prasad. It was agreed 
that these debts should be paid off by the 
lessees. Bhairon Prasad was the brother of: 
the lessee Badri Bisal and was with him a 
member of a joint Hindu family. The sum 
due to Seth Ganpatji who had nothing to do 
with the lessees was admittedly never paid 
and it is not disputed before us that the 
three documents to which we have referred 
were jointly evidence of a usufructuary 
mortgage under the terms of which Badri 
Bisal, Bhairun Prasad, Ajodhya Prasad, 
and Gauri Shankar were to take possession 
of certain villages, collect the profits, meet 
the expenses and set aside the balance to- 
wards a debt of Rs. 14,000 due to them. 
Interest on the debt was 9 per cent. per. 
annum. After the suit for redemption was 
instituted, the learned Subordinate Judge, 
Mr. Kanhaiya Lal Nagar, passed a preli- 
minary decree under O. XXXIV, r. 7, Civil 
Procedure Code, on November 15, 1930, 
He directed that the mortgagees should 
furnish accounts for the years 1327-F. 
to 1336-F. and that the plaintiff should 
also furnish some accounts and it should be . 
worked out what amount, if any, was still 
due from the plaintiff to the mortgagees., 

We may mention at this stage that a 
number of defendants were impleaded. 
besides the mortgagees or their represent- 
atives in interest. We may refer parti- 
cuwlarly to two of these, namely, Ram Sewak 
and Shree Jagannathji. We have already 
explained that the debt due to Seth Gan- 
patji was nob paid off and the result was 
that he instituted a suit and obtained a 
decree. In execution of that decree part of 
the mortgaged property was put to sale and 
Ram Sewak purchased the village of Cha- 
kaundh and Shree Jagannathji the village 
of Ludhwara. These two men were ime 
pleaded as defendants. The plaintiff 
alleged that the sale of his property was not 
competent because he was protected by the 
provisions of the Bundelkhand Land Alien- 
ation Act. Tne learned Subordinate Judge, 
when he passed his preliminary decree, 
decided that he was so protected. ‘This 
finding has led to the two appeals, No. 90 
of 1931 by Ram Sewak and No. 109 of 1931, 
by Shree Jagnnathji. 

It has been admitted in the course of 
arguments that it was not necessary for the 
learned Subordinate Judge to decide the 
questions raised hetween these two appel- 
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lants and the plaintiff. ` We ‘understood 
that the mortgagees were still in possession 


-of the property ; buteven if that was not 
‘certain, the plaintiff was entitled to posses- 


sion as against them if he redeemed the 
mortgage and it was unnecessary in the 
Suit to raise the question whether he was 
entitled to possession as against others, It 
was agreed, therefore, that it was unneces= 
sary to decide the questions raised in these 
two appeals, viz, No. $0 and No. 109 of 
1931. `- We, therefore, record a finding that 
the questions between the plaintiff Mahant 
Ram Kishan Das and the defendants Ram 
Sewak and Shree Jagannathji are left un- 
decided. We shall dismiss these two appeals 
and direct in the circumstances that the 
parties shall pay their own costs in both 
Courts. i 

The present appeal, No. 337 of 1932, is 
not directed against the preliminary decree 
passed by Mr, Kanhaiya Lal Nagar, but 
against a subsequent order passed by his 
successor Mr. Kidwai. According to the 
provisions of O. XXXIV, r. 7, Civil Proce- 
dure Code, and subsequent rules there are 


- two methods open to a Court which is called 


upon to pass a decree in a suit for redemp- 
tion.. According to one of these methods the 
Court states in its preliminary decree what 
the-amount is which is due on the date of 
that decree.; That was not the method 
adopted in this case and we need not discuss 
it any further. The second method, that is, 
the method which was adopted is. that the 
Court passes a preliminary decree saying 
that the plaintiff is entitled to redemption 
of the sproperty provided he pays aff the 
debt still due from him and directing that 
an account shall be made between the 
pariles up to the date of the preliminary 
decree. When this method is adopted the 
account is made up at some subsequent 


date and it is then finally confirmed and . 


countersigned by the Court whicn then 
declares what the amount is and directs 
the plaintiff to pay that amount (if any sum 


is due from him) on or before a certain date 
within six months of the date when the. 


account is conitmed and countersigned. In 
the present case, the accounts were referred 
to Commissioners who made a report. Upon 
their report there were certain objections 


and eventually the successor of Mr. Kan- 


haiya Lal Nagar, that is, Mr, Kidwai, passed 
A decree 
was prepared in accordance with this order. 
This was clearly an order which had the 
effect of contirming and counter-signing the 
accounts between the parties. 
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No. 337 of 1932 is against this order. The 
other appeal No. 572 of 1930, is an appeal 
by Govind Prasad, mortgagee, against the 
preliminary decree passed by Mr. Nagar. 
-The point raised in this appeal is a very 
short one and we think we had better dis- 
pose of it before we proceed any further. 


We have already mentioned the village 
of Ludhwara. At the time when the parties 
entered upon this usufructuary mortgage 
there was in existence a lease or theka 
executed by Mahant Ram Kishan Das in 
favour of Ram Dayal in respect of this 
Under the terms of the theka Ram 
Dayal was to be in possession of the village 
as a thekadar-for 10 years from 1322-F. 
to 1331-F. and was to pay a sum of 
Rs. 100 per annum to Ram Kishan Das on 
account of profits, that is, as theka money. 
When the mortgagees were called upon to 
furnish accounts they protested that they 
had never been in possession of this village 
of Ludhwars -because it had first been in 
the possession of Ram Dayal and subse- 
quently had been sold and had gone into the 
possession of Shree Jagannathji. We do 
not think that the possession of Ram Dayal 
was such as to affect the rights of the mort- 
gagees.- Mr. Kanhaiya Lal Nagar in his 
judgment which was the basis of the pre- 
liminary decree passed by him decided that 
the mortgagees were responsible for the 
profits of this village. The Oommissioner 
excluded the profits from their account, but 


. Mr.. Kidwai decided that the mortgagees 
- should: be liabte: for this sum of Rs. 100 a 


year. Weare.im'agreement with this view. 


.Ram.Dayal was in the position of a tenant 


who had to pay a sum of Rs. 100 a year as 
.Yent.to the. proprietor. The mortgagees, 
after they came into possession in that 
capacity, were in the position of proprietors 
and it was their duty to collect the rent 
from Ram Dayal, and after the period of his 
thek1 had expired, to eject him in proper 
course of law if they did not wish the theka 
‘There is no evidence to 
satisfy us that the mortgagees were ever 
ousted by Shree Jagannathji or that Mahant 
Ram Kishan Das collected the theka 
money himself.: In these circumstances, 
-we think that they should have collected 
at least the thekadar'’s rent on account. of 
the village of Ludhwara and we see no 
reason to differ from the finding of 
against which 
Appeal :No. 572 of 1930 is directed, that 
the accounts of Ludhwara should be in- 
cluded in the accouriting between the 
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peal No. 572 of 1930 with costs. 

This leaves us with Appeal No. 337 of 
1932 which is concerned with the items 
of accounting between the parties. The 
Commissioners examined the books of the 
mortgagees and prepared an account ac- 
cording to which the plaintif was ulti- 
mately liable topay the mortgagees a sum 
of about Rs. 20,000 after the mortgagees 
had been in possession of his property for 
a period of 10 years. The first objection 
taken by the plaintiff to this account is 
that itis on the basis of actual collections. 
He maintains that the books of the mort- 
gagees are not reliable and that they 
should have been made to account on the 
basis of gross rental. We are satisfied 


. that the collections are not such that it 


' let out for grazing purposes at Re. 


could be assumed that the mortgagees have 
concealed any sums which they did actu- 
ally collect; nor that the collections are so 
much lessihan ihe demand thal we can 
say that the mocrtgagees were negligent 
in allowing sums due to remain-uncollected 


till the claim of the zamindars was barred 


by limitation. Nothing hes heen placed 
before us upon which we can base a find- 
ing that the books of the mortgagess are 
unreliable. In these circumstances we feel 
that we must agree withthe Commissioners 
and base the accounts on the collections 
recorded in the books of the mortgagees. 


. We make an exception only on account of 


the village-of Ludhwarix for reasons which 
we have already explained. The Oommis- 
sioners had before them*a:iclaim by plainte 
iff that the mortgagees*had acquired some 
sums of money every year by the sale of 
grass or grazing rights. There isthe evi- 
dence of some witnesses that it has been the 


practice in the village for the proprietor . 


to lease out the right to take grass and 
that the lessee in his turn sells the. right 
to others.. Kam Bharosey has deposed that 


he was the karinda of Badri Bisal and. 


that some 150 or 175 bighas of land were 
l or 
Re. l-4 per bigha. 
witness has deposed that Raghuraj 
‘to take on Rs. 150 grazing land in theka’ 
and that the villagers used to take land 
from him according to their requirements. 


There is other evidence of the same kind 


including the statement of Raghuraj him- 


self. The Commissioners found that it. 


was impossible to say exactly how much 
income there was from this grazing land 
and.other miscellaneous sources of profit, 
but they decided that it would be safe for 
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them to assume that a sum of Rs. 150 a 
year was acquired in this way. Mr. Kidwai 
decided that this sum should be deducted 
from the accounts. 7 

We are in agreement with the Commis- 

sioners that there must have been a cer- 
tain amount of profit under this head and 
that a sum of Rs. 150 a year isa safe 
estimate. We, therefore, decide that this 
item should be included in the accounts. 
The Commissioner on the other side al- 
lowed certain items on account of expenses 
which we think cannot be allowed . There 
was a sum of Rs. 351-11-4 on account of 
customary village expenses. We think that 
the Commissioners made an obvious mis- 
take about this item. There was a state- 
ment showing the expenses alleged to have 
been- incurred under this head oy Mahant 
Ram Kishan Des when he was in- possession 
of the village and continued by the mort- 
gagees when they were in possessicn. -This 
statement was put in by Raghunath Singh, 
the agent of the mortgagees. The Com- 
missioners have relied upon the--fact that 
Mahant Ram Kishan Das himself: admitted 
that he had incurred an expenditure of 
Rs..171-8-2 on account of village expenses. 
They have overlooked the fact that this 
sum-‘of Rs. 171-6 2 is really the same as 
the sum of Rs. 175-90 which was.slleged 
by Raghunath Singh to be the expéfses 
of MahantRam Kishan Das. They have 
added the two amounts together and have 
consequently counted them twice over. We, 
therefore, think that the only amount that 


-can possibly be allowed on account of vil- 


lage expenses is Rs. 175-9-0. We are pre- 
pared to accept-the statement of Raghu- 


„nath Singh that these were the actual ex- 


penses paid by the morigagees. Then the 
Commissioners have included a sum every 


. year on account of Court expenses’ and 
- pervants’ pay. We may mention that it 


was part of the agreement between the 
parties that the mortgagees might deduct 
10 per cent. of the amount collected by 
them every year as commission. In our 
epinion, on examination of the agreement, 
it must be held that this commission was to 
be deductedin order that the mortgagees 
might meet the costs of collecting the pro- 
fits. We think that the mortgagees in- 
tended to pay their servants out of this 
10 per cent. commission which they were 
allowed to deduct. 

It has been said that there are entries 
in the wajib-ul-arz that certain amounts 
are paid by the zamindar to certain ser- 
vants, but we do not think that those 
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entries affect the issue because they are 
intended only to affect the distribution of 
profits between co-sharers at any time in 
possession as proprietors and do not affect 


` the relations between the mortgagor and 


the mortgagees. It is said that certain 


sums were spent each year in instituting . 


suits and obtaining decrees against tenants 
and those sums are included in this item 
of expenses by the Oommissioners. We 
find that the alleged expenses are very much 
greater than the amounts which the mort- 
‘gagees admit to have collected by the 
execution of decrees. We think that the 
institution of suits was part of the 
machinery for the collection of the profits, 


' and that the commission should have cover- 


Ar 
~- 


ed any expenses over and above those which 


' the mortgagees were able to charge against 


the judgment-debtors.. We are, therefore, 


_ not prepared to allow anything to the mort- 
_gagees on account of Court expenses and . 
servants’ pay. It has been admitted that, 


-` the plaintiff realised: a sum of about 


“= Rs. 2,0°0 in the year’ 1330-F. 


` amounts collected. by the m rigagees., It. 
is’ obvious that any sum collected by the- 


ae 


` 

any 
r 
` 


The Com- 
missioners have. included this item in the 
`accounis as a deduction to bé made from the 


“plaintiff cannot have any effect upon the 


‘sums collected by the mortgagees for which 


they are liable to him. We have examined 


“the record to see whether this sum of 


a2 
‘ 


xsi 
r 


- 


“^ “Rs. `2,000 was included by the Commis- 
_.Sioners in the actual realisations alleged to 


ry 


have been made in that year, but we find 
that the’ sum’admitted by the mortgagees 


“themselves to have been ‘collected by them 


is ‘not less than the sum which the Commis- 
sioners have included in the actual realisa- 
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.account of village expenses. 


year 
. amount of profits 
amount of interest. We calculated interest for 
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supplied with any printed or typed evidence 
from which we can say that the figures 
entered in the account by the Commis- 
sioners under this head are incorrect, To the 
amount which the Oommissioners have 
shown in their accounts we have added a 
sum of Rs. 100 a year for the village of 
Ludhwara. We have deducted from the 
realisation a sum of Rs. 175-9-0a year on 
We have also 
deducted the revenue and cesses and the 
commission allowed under the terms of the 
agreement. As we have already explained, 
we have allowed nothing cn account of Court 


‘expenses and servants’ pay. We showed 


the statement of account to Ccunsel for the 
parties and it has been accepted by learned 
Counsel for the mortgagees. There were 


some objections on behalf of the mortgagor. 


One was that interest should have been 
calculated every six months. This certainly 
was the agreement and it might have 
resulted in the reduction of the total 


.. amount dué because of the reduction of the 
principal at more frequent intervals; but 


we have no figures before us which would 


_ enable us to say what amount had been 
-calculated- on account of profits every six 


months- We can only say what amount 
was calculated every year. We, therefore, 
find it necessary to calculate the interest 


- yearly. - 
. „Another objection was that the amont 


of principal according to our statement of 
account was reduced to Rs. 10,880-1 0 in 
the year .1339-F, whereas the amount due 
to the mortgagees increased in the next 
to . Rs. 11,320-12-4 because the 
was- less than the 


_ tion. This sum of Rs. 2,000 must, therefore, 


the year 1331-F' on the sum of Rs. 11,320-12-4. 
+ be excluded from. the accounts. 


. The objection. was taken that it should 
>- We have prepared an account ourselves. have been calculated -on the sum of 
“We have accepted the Oommissionre’s Rg. 10,880 1-0 because there was no 
‘~ figures of actual realisations. It has been - covenant for the payment of the com- 
- urged before us'that the sums admittedly pound interest. We think there is force 


+ 
vas 
i+ 
et 


S| 
ad 


-collected by the mortgagees in certain years 


, are greater than those shown by thé Com- 


missioners as having been realised. One 


' of the respondents‘has supplied us with a 


statement of account but itis not a ŝtate- 
ment which we can regard as evidence in 
the suit. If it had shown as a whole that 
the amount collected by the mortgagées was 
greater thin the amount debited against 
them by the Commissicners wé might have 
accepted it, but it shows an amount which 
is less than thatshown by the Commis- 


'’ gioners. The Commissioners had the books 


before them “and ` we, have’. not been 


in this objection. 
objection that the total amount due will 


_ instead, of Rs. 


It has heen said in the 


be reduced by Rs. 67-5-3 if this adjust- 
ment is made and we think that it. should 


be made.. The third point was that there 


was a clerical mistake in the printed chart 


_ which was the . basis-of our original account 
and that the amount of cesses in the year 


1329 F. should have been Rs. 320-8-6 
f 340-8 6. . We have. added 
together the amounts of cesses for all the 
years and we find that- there must have 
been a.clerical mistake in the chart because 
the total is consistent with the faot that 
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the cesses for 1329 F were Rs. 320-86 and 
not consistent with the fact that the cesses 
were Rs. 340-8-6. It has been said in the 
objection that an adjustment of this 
clerical mistake will make a difference 
in the total of a sum of Rs. 32-9-6. The 
total adjustment will then be Rs. 99-14-9 
up to June 30,1929. Interest on this sum 
is approximately Rs. 12 up to October 31, 
1930. We have therefore deducted: a sum 
of Rs. 112-5-10 from the original sum of 
Rs. 6,413-5-10 which we had originally found 
to be due. The amount due then from the 
morigagor to the mortgagees at the end 
of the year 1336-F is Rs. 6,301. We 
direct that the chart which we have 
prepared shall be considered as part of this 
judgment. ' 

The mortgagor made a claim that his 
zilla had been allowed to fall into disre- 
pair and the Commissivners found that 
he was entitled to a sum of Rs. 800 to 


enable him to put it into repair 
again. This item was accepted by Mr. 
Kidwai and it has not been shown to 


us that the sum should not 
have been allowed. We have therefore 
. deducted the sum. We may mention that 
some other points were raised in argu- 
ments. On behalf of the plaintiff it was 
said for instance that the mortgagees had 
not accounted for income which accrued to 
them from certain sir lands. We find 


that this point was apparently not raised ` 


before the Commissioners nor pressed in 
the Court of Mr. Kidwai. The latter has dis- 
cussed certain objections which were taken 
before him and has specifically stated that 
no other points were pressed. We find 
also that there is no material on the 
printed record or on the typed papers 
with which we have been supplied in 
accordance with which we can come to 
any conclusion upon this point. In these 
circumstances we cannot accept the plain- 
tiffs contention. The plaintiff has also 
drawn our attention to the fact that the 
mortgagees have presented certain accounts 
in which they admitted, at any ratein 
the year 1327-F. that they had collected 
_a@ larger amount than that which they 
subsequently stated had been collected by 
' them on bchalf of the morigagor. The 
. mortgagees explained this by saying that 
in their accounts they had a ledger forthe 
‘mortgaged property and included in that 
. certain sums whicn they received on 
account of irrigation dues paid by them 
on behalf of tenants and 
revenue paid by them on behalf. of other 
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co-tharers in the villages. They have 
deducted these amcounis from the total 
realization shown in their ledger because 
these amounts had nothing to do with 
the mortgagor. We accept the explanation 
given by the morigagees upon this point. 
We have not gone into any question 
which was not raised before Mr. Kidwai 
and discussed by him. Under the pro- 
visions of O. XXXIV, r. 7, the account 
should have been taken upto the date of 
the preliminary decree. We find from the 
plaint that the plaintiff claimed possession 
ofthe property, butat the same time he 
admitted that he had begun to collect rent 
from the tenants in the year 1337- P, 
We presume that this was the reason 
why the learned Subordinate Judge directed 
that accounts should be taken irom the 
mortgagees up to the end ofthe year 
1336-F. It appears that at some. date 
after the preliminary decree was passed 
the mahant was prevented from collecting 
rents but weare not at present concerned 
with that matter. On the pleadings itseems 
to us that the learned Subordinate Judge 
was right as there was nothing to show 
that the mortgagees would be lable for 
any sums collected by them after the 
years 1436-2. We think, however, that 
we should allow interest at the contractual 
rate up to the end of October 1930, that is, 
up to the end of the last full month 
before the preliminary decree was passed. 
Including this sum of interest the amount 
due from the mortgagor to the mortgagees 
is Rs.',301, We allow 9 per cent. on 
this amount up to August 15, 1932, when 
Mr. Kidwai passed his order; the amount 
now found due should have been found due 
and the plaintiff should have been 
in a position to pay that amount 
with interest within a period of six 
months. AfterJanuary 15, 1943, up to the 
date of actusl paymentinterest will be 
allowed at the rate of 6 per cent. per 
annum. We consider that the parties 
should bear their own costs in both Courts. 
The mortgagees denied the existence of a 
mortgage which is not now disputed and 
for this reason are not entitled to their costs. 
The result is that Appeals Nos. 90 of 1931 
and 109 of 1931 are dismissed and the 
parties will bear their own costs in both 
Courts. Appeal No. 572 of 1930 is dismissed 
with costs. ‘Lhe result of Appeal No. 337 
of 1932 is that the «rder of Mr. Kidwal 
dated August 15, 1932, is set aside and 
we declare that a sum of Rs. 6,30] was 
due irom the plaintiff mortgagor to the 
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defendants mortgagees on October 31, 1930, 
and that- the mortgagor will be entitled to 
a decree for redemption if he pays this 
sum on- or before March 1, 1937, with 
interest at 9 per cent. per annum. up to 
January 15, 1933, and thereafter at 6 
per cent. per annum. The mortgagor shall 
make no payment to the mortgagees on 
account of costs in the Court below. 
The plaintiff-appellant shall be entitled 
to half his costs in appeal in this Court 
from the mortgagees. The respondents 
will bear their own costs. It has been 
urged that we should allow the costs of 
Seth Ganpatji on the ground that he was 
unnecessarily impleaded in the appeal, but 


as this party was included in the array. 


of parties in tbe Court. below, we think it 
was not unreasonable that he should have 


been included among the respondents in ' 


the appeal to complete the array of parties. 

He has -not appealed against the order 

for costs in that Court and he must have 

known that it wast not really necessary for 

him toappeal and incur costs in this Court. 
D. Order accordingly. 


OUDH CHIEF COURT 
First Civil Appeal No. 65 of 1935 
July 22, 1937 
Zita UL Hasan anD MADELEY, JJ. 
Syed MUHAMMAD QASIM AND OTAERS— 
PLAINTIFRFS-——A PPELLANTS 


VETSUS 
Syed MUHAMMAD MEADI AND OTHERS— 


DEFENDANTS-—RBEPONDENTS 

Muhammadan Law—W agi-—-Creation—Use of word 
‘waai, if necessary—Provision in waqt for aliena- 
tion of property in certain circumstances — W he- 
ther invalidates waqi—Wagf for spiritual benefit of 
Shia waqif— Validity. 

For creation of valid wagf the use ofthe word 
waqf or of auy particular expression is necessary 
a under the Shia Law nor under the Hanafi 

aw. 

A mutawalli can in certain circumstances alienate 
a portion of the wagf property with the permission of 
the gazt and a provision made by the waqif himself 
or herself in the deed of waqf for the mutawalli trans- 
ferring a portion or even the whole of the wagf 
propertyin special circumstances, cannot invalidate 
the wagf. The fact: that a provision in a will is 
made about ‘intigal’ (transfer) of the wagf property 
neither shows that no waqf was intended nor makes 
the wagf invalid. 

The proposition that under Shia Law the roid 
cannot reserve a benefit for himself cannot be extend- 
ed to a waqif making a wagf for his spiritual benefit 
to take effect after his death. 

A Shia lady, made a will in respect of a certain 
share held by her in a certain village M. She. 
stated that she was not going to give any share in the 
property to her eldest’. son.. She.getiepart-3.3-annasy 
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6 pies share for her funeral expenses and for the ex- 
penses of roza, nimaz, haj, ziarat, majlis, etc , to be 
performed after her death, for her spiritual benefit 
and appointe1 her daughter as mutawallia or manager 
of this proparty. The remaining 9 annas share waa 
dividel equally among her remaining two sons. 
The will contained the following clause: “The said 
daughter by virtus of this will should cause mutation 
of names of the said share effected in her own name 
as mutewalli and from its income, if sufficient, other- 
wise by making a transfer, perform for meall acts 
of faneral obsequies, roza, nimaz, haj, ziarat and 
majlis, in the manner willed by me.” The question 
arose, whether wagf was created in respect of the 


` share given to daughter : 


Held, (2) that the absence of the word wagf was of 
no consequence: - 

(tz) that the power of transfer given to her daug iter 
(mutawallt) was as a last resort; moreover, the tarm 
‘transfer’ (intiqal) does nob necessarily mean sale 
and by using it the testatrix might well have meant 
a lease ora mortgage which does not involve perma- 
nent alienation of the property. No doubt permanency 
is one of the essentials of a wagf but if by intiqal the 
testatrix meant only a lease or a mortgage, the perma- 
nent character of the waqf was not impaired; 

(iii) that the will created a valid wagf in respect 
of the share given to daughter. 

F.C. A. against an order of the Civil 
Judge, Malihabad, Lucknow, dated April 30, 
1935. 

Messrs. Ghulam Hasan and Ghulam 
Hasnain Naqvi, for the Appellant. 

Messrs. Haidar Hussain and H.H. Zaidi, 
for .Respondents Nos. 2 to 6. 

Mr. Bhagwati Nath, for 
No, 4. 


Judgment.—The following pedigree will: 
show the relationship existing between the 
parties.— ` 


Respondent 


Musammat ASKARI KHANAM died 
caked ee 1905 





| | | | 
Mohd. Mir Mohd. Medhi Mohd., Asghar Fatima 


died defendant dead, Begam 
issueless No.1. represented dead, 
in 1922. by defendants represented 
Nos. 3 to 6 by plaintiffs 
widow Nos. 1 to 5, 
-Amir Begam, 


defendant No, 2. 


On January 1, 1905, Askari Khanam a 
Shia lady, made a will Ex. 1 in respect of 
the 12 annas 6 pies share held by her in 
village Mustemau. She stated that as her 
eldest son Muhammad Mir had taken 
her money and ornaments from her she 
was not going to give any share in. the 
property tohim. She sef, apart a 3-annas 
5-pies share for her funeral expenses 
and for the expenses of roza, nimaz, has, 
ziarat, majlis, etc. to be performed after 
her death, for her spiritual benefit and 
appointed her daughter Fatima Begam 
mutwaillia or manager of’ this property. 
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The remaining 9 annas share was divided 
equally among her two sons Syed Muham- 
mad Mehdi and Muhammad Asghar and 
her daughter Fatima Begam. Defendants 
Nos. 3and 4 made an application to the 
District Judge of Lucknow praying that 
accounts of the 3 annas 6 pies share, 
which they - said made wagf by Askari 
Khanam, be asked for from the present 
plaintiffs, the representatives in-interest of 
Fatma Begam under the. Mussalman Waqf 
Act, (No. XLII of 1923). The plaintiffs-op- 
posite parties ‘contested this application and 
said thatthe property was not wagf. The 
District Judge however, held that there was 
a valid waqf and the plaintiff's appeal 
to this Court filed against this finding was 
unsuccessful. Thereupon the plaintiffs 
brought the present suit in which they 
prayed (a) for a declaration that the 3 
annas 6 pies share of village Mustemau 
which is in their possession and owner- 
ship is not waqf property; 

(b) that a declaration be made that the 
waqf setupby the defendants is illegal 
and void, and 

(c) thatit be declared that the plain- 
tiffs had become absolute owners of the 
property in dispute. . 

Their case was that the 3 annas 6 pies 
share in question was not made waqf by 
Askari Khanam, but was transfered to 
their mother Fatma Begam, so that after 
Fatima Begam's death they became 
owners of the share and further that in 
anv case they had completed their title by 
adverse possession. 

The learned trial Court, the Uivil Judge, 
Malihabad, held that the property in suit 
was waqf and that therefore no question 
of adverse possession arose in the case. 
As aresult of this finding the suit of the 
plaintiffs was dismissed. 

The plaintiffs bring this appeal against 
the learned Oivil Judge's decree and the 
only question argued before us was whether 
the will of Musammat Askari Khanam 
Ex.-1 created a valid waqf in res- 
pect of the 3 annas 6 pies share of 
Mustemau. 

We have gone through the will (Ex. 1) 
carefully and are of opinion that the 
learned trial Judge was perfectly right 
in holding that it created a valid waqf 
so far as the sharein dispute is concerned. 
The learned Counsel for the appellants 
relied on the following three circumstances 
in support of his case : 

(1) that the word wag? was nowhere used 
throughout the document in question and 


MUHAMMAD QASİM v. MUdAMMAD Maupt (OUDH) 


OIC 


that Fatima Begam was referred to in the 
deed as manager and executrix. 

(2) that the will in question permitted 
Fatima Begum to alienate the property 
for the expenses for which the profits 
of the property were set apart, and, 

(3) that the objects for which the profits 
of the property were dedicated were not 
such as could constitute valid objects of 
a wagf under the Shia Law. 

The first two points were raised not 
only as showing that Askari Khanam 
did not intend to create a wagf but also, 
as grounds on which the alleged wagf 
must beheld to be invalid and the last 
argument was put up only for the 
purpose of showing that there was no 
legally valid waqf. . 

So far asthe absence of the word waqf 
from the will in question is concerned, 
we are of opinion thatit is of no conse- 
quence. The use of the word waqf or of 
any particular expression is necessary 
neither under the Shia Law nor under the 
Hanafi Law. The late Mr. Amir Ali in 
the chapter of his book on Muhammadan 
Law relating to Shia Law of waqf 
says : 

“The express word by which it wagf may be 
created is “wagf to” t.e. I have dedicated but, 
as already pointed out before in relation to 
the Hanafi Law, a wagf may be created by any 
other expression when the intention is apparent. 
The Jawahir-ul-Kalam states that there is 
nothing in law to debar the creation of a waqf 


by the use of any other expression besides 
“wagf to”. 


It cannot, therefore, be said that because 
the word wagf is not usedin the willin 
question in relation to the property in 
dispute, no waqf was created. As for 
Musammat Fatima Begam being called 
Manager and executrix in the will, she is 
also referred to at one place as mutwalli 
andthe use ofthis word clearly shows that 
a wagf was actually intended. 

As to the second point itis true thatthe 
will in question says: 

“The said daughter by virtue of this will should 
cause mutation ofnames of the said share effected 
in her own nameas mutawallt and from its income 
if sufficient, otherwise by making a transfer, per- 
form for me all acts of funeral obsequies, roza, 
nimaz, haj, ziarat and majlis in the manner willed 
by me.” 

Rut this power of transfer was given to 
the mutawallt as a last resort and it was 
clearly enjoined that she (mutawallia) 
hould incur the expenses so far as 
possible from the profits of the property 
and should not transfer the property so 
that its income be always spent on 
charitable acts and my soul be benefited 
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Moreover, the term 
does not necessarily mean sale and by 
using it the testatrix might well have 
meant a lease or a mortgage which does 
not involve permanent alienaticn of the 
property. No doubt permanency is one 
of the essential of a waqf but if by 
wntiqal the testatrix meant only a lease 
or a mortgage, as we think that she 
probably did, the permanent character 
of the waqf is not impaired. That a 
mutawallt can in certain circumstances 
alienate a portion of the wagf property 
with the permission of the quzi is too well- 
known toneed any authority in support 
of it andifthis is so, we fail tosee how 
a provision, made by the waqf himself 
or herself in the deed of wagqf for the 
mutiwall, transferring a portion or even 
the whole of the wagf property in a 
special circumstances, can invalidate the 
wagf. It seems tous, therefore, that the 
provision made in the will in question 
about intiqal of the waqf property 
neither shows that no waqf was intended 
nor makes the waqf invalid. 

Authorities were cited to show that 
under the Shia Law of waqf the wagf 
cannot reserve a benefit for himself 
but wedonot think this provision of the 
Shia Law extends to a waqf making 
& waqf for his spiritual benefit to take 
effect- after his death The argument of 
the lesrned Counsel for the appellants 
will lead to tne absurd conclusion that 
a Shia is incompetent to make a valid 
waqf; for the object of every waqf is the 
spiritual benefit of the dedicator. No 
authentic text wasshown to us ‘on this 
point by the learned Counsel and reference 
was made only toan extract from a book 
called Jamai-us-Shattat. The book does 
not seem to us ofany reliable authority 
asit is not referred to by Mr. Amir Ali 
as an authority on the Shia Law. We, 
therefore, think that there is no force in 
this last argument of the learned Counsel. 

We may observe that the very fact that 
the share in question was dealt with in her 
will by Askari Khanam separately from 
the shares given not only to her sons but 
als» to Fatima Begam, clearly shows that 
she never meant itto be Fatima Begam's 
property but that it was meant by her to 
be made wagf. 

The learned lower Court was in our 
opinion perfectly right in holding the 
properly in suit to be waqf and we dismiss 
this appeal with costs. 

D. Appeal dismissed. 


‘transfer’ (intiqal) 
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BOMBAY HIGH COURT 
Original Civil Jurisdiction Suit No. 572 
of 1935 
July 9, 1936 
B. J. WADIA, J. 
DEMIBAI GENGJI SOJPAL—PLAINTI FF 
versus 
ROWJI SOJPAL anp OTHERS —DEFRNDANTS 
In re COOVERJI KESHAVJI SHAH 


Contempt——Comment on pending case—Proceedings, 
if privileged —Abuse of parties holding them up to re- 
dicule or contempt—Editor publishing articles, liabi- 
lity of ~Test in such cases —Libel on parties to suit not 
interfering with administration of justice — Remedy 
of aggrieved party — Contempt proceedings, object 


of. 

All proceedings in suits pending ina Court of 
Justice are privileged, and any comment on the subject- 
matter of the suit, and any abuse of the parties or 
holding them up to ridicule and contempt in the eyes 
of the public whilst the suit is pending, are not 
allowed, 

Where the question is only whether the editor has 
been guilty of abusing and vilifying the parties toa 
pending suit in relation to their defence, and thereby 
prejudicinga fair trial for them at the hearing, the 
test is not whether the writings have infact obstruct- 
ed or interfered with the administration of justice, 
or will obstruct or interfere with the administration 
of justice, but whether they are calculated to do so, 
or whether it is likely that they will have that effect. 
The intention of the writer may often be of secondary 
importance ; the question is, what is the effect of the 
articles, and have they a tendency to obstruct and 
interfere with the due and proper course of adminis- 
tration of justice. Whether the articles will in fact 
prejudice the defendants or not, or scare away their 
witneszes, or lead them to compromise the suit, is not 
the realand proper test in such acase. The Oourt 
has to read the articles ani see whether the articles 
may have that effect, and thereby tend to interfere 
with the proper course of justice [p. 633, col. 2.] 

A libelon the parties toa suit which does not 
amount to an interference with the course of adminis- 
tration of justice is a matter iu respect of which the 
aggrieved party can have his remedies elsewhere. 
He may either prosecute the writer ina criminal 
Court oflaw, or he may bring an action for defama- 
tion in a Civil Court. But he cannot proceed in con- 
tempt against the author of the libel. [p. 633, col. 


The object of proceedings in contempt is not so 
much to vindicate the dignity of the Court or the 
person of the Judge, as to ensure that every litigant 
ina Court of Justice has afair and unprejudiced 
hearing at the trial on the merits of his case. [p. 
633, col. 2.] : 

Mesars. N. P. Engineer and M. C. Chagla, 
for the Defendants. l 

Messrs. M. A. Jinnah and M. M. Desai, 
for Cooverji K. Shah. 


Order.—Thisis a rule nisi taken out by 
the defendants in Suit No 972 of 1935 
against Oooverji Keshavji Shah, the editor, 
printer and publisher of a weekly news- 
paper in Bombay called the ‘Satya Prakash 
and Swadesh”, to shew cause, if any he 
has, why he should not be committed for 
contempt of Court in having edited, prin- 
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ted and published in his newspaper. the 
four articles set out in the rule, and why 
he should not be restrained by an order 
and injunction of this Court from publish- 
ing further articles of a like nature in the 
future. 
1935, by the plaintiff against the defen- 
dants for maintenance and residence, out of 
the joint family properties which she says 
are in the possession of the defendants. 


On the day on which the plaint was filed. 


the plaintifi took out a notice of motion 
for an order that she should be paid a sum 
of Rs. 3,000 per month for interim main- 
tenance, and that the defendants should 
be restrained by injunction of the Court 
from alienating the properties in their 
hands. The notice of motion came on for 
hearing on June 27, 1935, when by consent 
no order was made for interim maintenance 
but the suit was expedited. The suit is still 
pending. 

The four articles referred to in the rule 
are dated April 18, July 4, and two of 
December 26, 1935. First article was 
published after the suit was filed but be- 
fore the notice of motion washeard. The 
remaining three articles were published 
- after the notice of motion was heard. First 
article is headed, “a Widowed Member 
of a Wealthy Multimillionaire Family”. 
It is not necessary for me to relate the 
substance of this article in detail. It has 
been translated, and the relevant passages 
in it have also been set out and referred 
to in the affidavits. In.this article the 
editor expressed his opinion that widows 
in the community of the defendants, viz. 
the Cutchi Visa Oswal caste, seemed to 
have no alternative left for the assertion 
of their rights but to goto a Court of law, 
meaning that there was no hope for the 
plaintiff to get anything from the defen- 
dants except what she could get by a 
decree or order of the Court. Article 2 is 
headed: “Rao Saheb Raoji Sojpal, J. P. 
thinks that fighting in Court against a 
helpless widow is creditable on his part.” 
This implies that in defending a widow's 
suit defendant No. 1 was acting discredit- 
ably irrespective of whether his defence was 
good or otherwise. In that article defen- 
dants Nos. 1 and 2 have been attacked 
personally. I do not agree with the editor 
in his contention that he has eriticised 
them, notin reference tothe suit, but as 
public men, or men of importance in their 
own community. The third article is headed: 
“The cat is coming out of the bag”, It is in 
the form of a létter, and the’ substance 
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and the tone of the article generally, with 
its metaphors and comparisons, assume & 
more serious aspect than the first two 
articles. The comparison with Aurangzeb 
and that Emperor's treatment of his bro- 
thers, which is known to all students of 
history, is very unfortunate because if 
represents defendants Nos. 1 and 2, who 
are described as “the treacherous pair” as 
treating their deceased brother's widow 
in the same ruthless manner in which 
Aurangzeb dealt with hig brothers. I do 
not agree with the defendants in their 
contention -that there is an allegation 
against them of. misappropriating the 
plaintiff's husband’s estate. The mere 
fact that comment is made on a sum of 
Rs. 5 as being grossly inadequate for 
maintenance or even niggardly does not 
in any way substantiate an allegation of 
misappropriation. The „article, however, 
openly alleges that defendant No. 2 is more 
concerned with the welfare of dogs and 
pigeons than of a widowed member of the 
family. The last article is headed: “Intoxi- 
cation of Wealth”.. Defendants Nos. 1 and 2 
are described as very rich men, intoxi- 
cated by, their wealth, so intoxicated as 
not to care to give to the plaintiff what is 
her due, considering that her deceased 
husband belonged to a rich and well-to-do 
family in the community. 

These are all the articles with which 
ĮI am concerned. As I have stated before, 
I do not wish to go into themin detail, 
but I agree with Counsel for the defendants 
that there are statements in them which 
refer to the defendants, not merely as men 
of importance in their community, but as 
defendants, and in relation to their defence 
inthe suit. They contend that the articles 
tend to prejudice them in their defence in the ` 
suit, and thereby prejudice a fair trial at 
the time of the hearing. There are also 
statements made‘in those articles which 
are not correct in all material particulars. 
The respondent, on the other hand, alleges 
that he has been working and writing as 
a social reformer in the interest of the 
widows of the community for some time 
past, and that he has been criticising the 
conduct of defendants Nos. 1 and 2, merely 
as leading members of their community and 
not as parties to the suit, and therefore 
whatever other remedies they may have 
against him,he is not guilty of contempt 
of Court. 

The law on the subject of contempt of 
Court has been laid down from ancient 
times, and isto be found in Hailsham’s 
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Laws of England, Vol. 7, in thə well- 
known work of Oswald on Contempt, and in 
several decided cases, which were referred 
to and mentioned in the argument. Tt bas 
been laid down in an old case in The St. 
James Evening Post case (1) at p. 471*, 
that offences which constitute contempt of 
Court are of three kinds, viz., those which 
(1) scandalise the Court, or (2) abuse the 
parties concerned in causes there, or (3) 
prejudice mankind against persons before 
the cause is heard. It has also been laid 
down that anything which tends to excite 
prejudice against the parties in litigation 
while it is pending is contempt of Court. 
That case has been followed in numerous 
later decisions, and is reproduced by Oswald 
in his Edn. 3 at p. 91: see also In re 
William Thomas Shipping Co. (2) p. 375. 
There is no question here of scandalising 
the Court. The question is only whether 
the editor has been guilty of abusing and 
vilifying the parties to a pending suit in 
relation to their defence, and thereby 
prejudicing a fair trial for them at the 
hearing. The test in such cases is not 
whether the writings have in fact obstructed 


or interfered with the administration of 


justice, or will obstruct or interfere with 
the administration of justice, but whether 
they are calculated to do so, or whether 
it is likely that they will have that effect. 
The intention of the writer may often be 
of secondary importance; the question is, 
what is the effect of the articles, and have 
they a tendency to obstruct and interfere 
with the due and proper course of adminis- 
tration of justice? It has been held that a 
libel on the parties to a suit which does 
not amount to an interference with the 
course of administration of justice is a 
‘matter in respect of which the aggrieved 
party can have his remedies elsewhere. 
He may either prosecute the writer in a 


’ Criminal Court of law, or he may bring an 


action for defamation in a Civil Court. But 
he cannot proceed in contempt against the 
author of the libel. 

Another proposition which has been 
well established is that all proceedings in 
suits pending in a Oourt of Justice are 
privileged, and any comment onthe sub- 
ject-matter of the suit, and any abuse of 
the parties or holding’ them up to ridicule 
and contempt in the eyes of the public, 
whilst the suit is pending, are not allowed. 

(1) (1742) 2 Atk. 469; 26 E R 683, 

(2) (1930) 2 Oh 368: 99 LJ Oh. 560. 
~ *Page of (1742) 2 Atk —[Bad.| 

{Page of (1930) 2 Oh.—[Ed.] - 
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In my opinion it would be simply disase 
trous for the due and proper administra- 
tion of justice, if when a suit is still 
pending investigation in a Court of law, 
that investigation was to be taken out of 
the hands of the Court and practically left 
to the press. The object of proceedings in 
contempt is not so much to vindicate the 
dignity of the Court or the person of the 
Judge, as to ensure that every litigant in 
a Court of Justice has afair and unpreju- 
diced hearing at the trial on the merits of 
his case. 

Taking this to be the established law 
on the subject. I have to consider it in 
connection with the statements contained 
in the four articles which are the subject- 
‘matter of the rule. The editor is entitled, 
and has every right to carry on his work 
of social reform in his journal, and to 
work in the cause of the uplift of Hindu 
widows. It is also well-known that in 
order to reform, the reformer musi first 
educate, and there is no medium through 
which the work of educating public opinion 
on an important subject can be beiter 
carried on than a  well-conducted press. 
If the editor had merely indulged in the 
ornate language which he has used, being 
carried away by his zeal, the Court would 
have had nothing to say. This Court is 
not.a Court of morals, nor can it adjudi- 
cate upon the taste in which articles are 
written in the press. The only question 
is whether the writer has not overstepped 
the limits by publicly attacking parties to 
a suit who may have a good defence, but 
whose defence has not yet been heard. 
Whether the articles will in fact prejudice 
the defendants or not, or scare away 
their- witnessess, or lead them to compro- 
mise the suit, is not the real and proper 
test in such a case. The Court has to read 
the articles and see whether the articles 
may have that effect, and thereby tend to 
interfere with the proper course of justice. 
In my opinion the articles have’ that 
tendency. 

I am well aware of the principle that 
contempt proceedings are quasi-criminal, 
and that the Court does not commit for 
contémpt unless the offence is of so serious 
a nature as to render the exercise of the 
Court's summary jurisdiction necessary in 
order to prevent interference with the 
course of justice. Considering the articles 
as a whole, they do constitute a contempt 
of the Court, and I must make the rule 
absolute. I take into consideration the 
fact that -the--editor: has stated, though 
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half-heartedly, that if the Court thought 
that he was guilty of contempt, he would 
be willing to apologise to the Court. That 
is not the sort of apology which would 
save him from the consequences of his 
act, but I still take it into consideration, 
and in my opinion the requirements of 
justice wil] be satisfied if I severely repri- 
mand the editor for the articles that he 
has written, and warn him against the 
repetition of such articles in reference to 
parties to pending suits in the future. I 
have already made the rule absolute, 
which imposes upon him an injunction 
restraining him from writing articles of a 
like nature in the future, that is, articles 
abusing parties to pending suits in relation 
to the subject-matter of those suits. In 
addition to the injunction J also warn 
him as to the future conduct of his news- 
paper in relation to pending suits. For 
the present the Court will only express 
its sense of displeasure by imposing the 
injunction upon him, severely reprimand- 
ing him for what he has written, and 
cautioning him for the future. He will 
also pay the taxed costs of the defendants 
of the rule as between altorney and client. 
In my opinion this was a fit case for the 
engagement of two Counsel, andI certify 
according! vy. 
N. Rule made absolute. 


LTE rl 


CALCUTTA HIGH COURT 
Civil Appeals Nos. 1721, 1722. 1917 and 
1918 of 1932 and 450 and 905 of 1933 
January 16, 1936 

NasimM ALI AND HENDERSON, JJ. 

HRISHIKESH LAW AND ANOTHER— 
PLAINTIFP3 — APPELLANTS 
VETSUS 
SATISH CHANDRA PAUL SRICHANDAN 
MARI SULTAN— Derenpant— 


RESPONDENT 

Bengal Village Choukidari Act (VI of 1870)— 
Mokarari grants in respect of choukidari chakran 
lands—Resumption and settlement with proprietor— 
Pesh khash included in jama and mokararidar given 
right to realise it—Proprietor's right to get fair and 
equitable rent for lands. 

The plaintiff was the proprietor of an estate to 
which certain choukidart chakran lands appertained, 
The defendant was a mokararidar in respect of 
these lands by virtue of some grants made by the 
predecessor-in-intetest of the plaintiff in favour of 
his predecessor-in-interest. The lands were resumed 
and were settled by the Collector under the Village 
Choukidari Act (Act VI of 1870), with the plaintiff, 
The plaintiff after taking settlement from the Col- 
lector made new settlement of these lands with cer- 
tain persons, That tenant, defendant's predecessor- 
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in-interest instituted certain suits against the pro- 
prietor for recovery of khas possession of these lands 
on the ground that they were choulidari chakran 
lands. In those suits khas possession was disallowed 
but the mokararidar right to recover rent from the 
tenants settled by the proprietor was declared. The 
proprietor then instituted suits for settlement of 
fair and equitable rent in respect of these lands, 
It was contended (1) that the disputed lands were 
in fact not choukidari chakran lands and were never 
resumed ; (2) that even if there was any resumption 
it was not done under the Village Choukidari Act 
(Act VI of 1870); (3) that the plaintiff acquired no 
title whatsoever on the basis of settlement from the 
Collector as the disputed lands were not included in 
the settlement; (4) that assuming that there had 
been resumption of the disputed land under the 
Choukidari Act, and plaintiff acquired valid title to 
these lands by settlement from the Collector, the 
terms of the mokarari grant precluded plaintiff from 
claiming any rent in addition: to what was fixed 
by the terms of the grant : 

Held, that the mere fact that pesh khash which 
was being paid by the chovkidars to the zemindars, 
was included in the jama and the mokararidar was 
given the right to realise it from the choukidars, 
would not; go to indicate that the zemindar at the 
time of the grants gave up his right to get fair 
rent for these lands arising out of events which was 
not contemplated then. The grants did not take away 
the right of the zemtndar to get fair and equitable . 
rent for the disputed lands after they had been 
resumed. Ranjit Singh v. Bahadur Singh(1) and 
Bhupendra Narayan Singh v. Narpat Singh (2), 
referred to. 

C. As from the appellate decree ‘of the 
District Judge, Midnapore, dated April 26, 
1932. 

Messrs. Narendra Krishna Basu, Nalin 
Chandra Pal and Amarendra Narayan 
Bagchi, for the Appellants. 

Messrs. Sarat Chandra Bose and Bijoy 
Kumar Bhattacharjee, for, the Respon- 
dent. 

Nasim Ali, J.—These six appeals arise 
out of three suits: Suits Nos. 66 and 67 
of 1929 and Suit No. 7 of 1931 of the 
First Court of the Subordinate Judge of 
Midnapore. They were instituted for 
assessment of fair and equitable rent in 
respect of some lands which appertained 
to Touzi No. 199L of the Midnapore Col- 
lectorate. Suits Nos. 66 and 67 were 
heard together. The trial Judge held 
that the plaintiff was entitled to fair and 
equitable rent for the Jands in question 
and fixed as fair rent Rs. 69-4-3 pies for 
the lands of Suit No. 66 and Rs. 74-3-10 
pies for those of Suit No. 67. The defen- 
dants appealed to the lower Appellate 
Court and the learned District Judge 
has reduced the rent to Rs. 39-14-2 pies 
in Suit No. 66 and Rs. 40-5-4 pies in Suit 
No. 67. In Suit No. 7 of 1931 the trial 
Judge held that the plaintiff was entitled- 
to fair and equitable rent settled and 


fixed Rs. 38-14-14 pies as fair rent. 
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The plaintiff appealed to the lower Ap- 
pellate Court. The defendants also filed 
cross-objections. The cross-ol)jections were 
dismissed, but the appeal was allowed in 
part and the fair rent was assessed at 
Rs. 53-11-3 pies. Hence these sccond 
appeals. The plaintiff is the appellant 
in 8. A. Nos. 1721 and 1722 of 1932 and 
450 of 1933. The defendant has filed Second 
Appeals Nos. 1917 and 1918 of 1932 and 
905 of 1933. 

The point for determination in these 
appeals is whether the plaintiff is en- 
titled to have fair and equitable rent 
assessed for the lands in suit and, if so, 
for what amount. The facis which are 
relevant for the purposes of the present 
appeals are these: the disputed lanes 
are choukidari chakran lands. The plain- 
tiff is the proprietor of estate to which 
the lands appertain. The ‘defendant isa 
mokararidar in respect of these lands by 
virtue of some grants made by the prede- 
cessor-in-interest of the plaintiff in favour 
of his predecessor-in-interest. The lands 
were resumed and were, settled by the 
Collecter under:the Choukidari Act (Act VI 
of 1870) with the plaintiff and his cc-sharers 
whose share has ultimately vested in the 
plaintiff. The plaintiff after taking settlement 
from the Collector made new settlement 
of these lands with certain persons. That 
tenant, defendants prececssor-in-interest 
instituted certain suits against the 
proplictor -for recovery of khas pcssession 
of these Jands on the ground that they 
were choukidari chakran lands. In those 
suits khas possession was disallowed but 
the mokaraiidar right to recover rent 
from the tenants settled by the proprie- 
tor was declared. The present suits were 
thereupon instituted by the proprietor for 
settlement of fair and equitable rent in res- 
pect ofthese lands. 

Four points were raised 
the appeals by the mokararidar: (1) that 
-the disputed lands were in fact not 
choukidari chakran lands and were never 
resumed : (2) that even if there was any 
resumption it wag not done under the 
Choukidari Act (Act VI of 1870), (3) that 


in support of 


the plaintiff acquired no title whatsoever 


on the hasis of settlement from the Gol- 
lector as the disputed lands- were not 
included in the settlement, '4) that assum- 
ing that there had been resumption of the 


(1) 451 A 162; 48 Ind. Cas. £62; AI R1918 PC 
85; 46 C 173; 18 ALJ 964; 35 M L a 728; 230 W 
N 193; 25ML T8 29 CL J}193;1 UPLRPO) 
23; 21 Bom. LR 506;10L W 838 (P O). 
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disputed land under the Choukidari Act 
and plaintiff acquired valid title to these 
lands by settlement from the Collector, 
the terms of the mokarari grant precluded 
plaintiff from claiming any rent in addi- 
tion to what was fixed by. the terms of 
the grant. There is no substance in the 
first two pointe. These questions were 
not put into issue and discussed in the 
Courtes below. The learned Judge has 
rightly pointed out that the mokararidar's 
case throughout had been that the re- 
sumption of the suit lands by the Collec- 
tor was under the Choukidari Act and in 
the previous litigation the mokraraidar 
succeeded on that basis. As regards the 
third point, much reliance was placed by 
the learned Advccate upon certain judg- 
menis in the previous suits., It is true 
that in the previous litigation plaintiff 
failed to prove that the settlement from 
the Collector covered the disputed lands. 
But it appears that the decision of the 
Court in the previous litigation was not 
based on this finding and the finding on 
this point was not necessary for the pur- 
poses of that litigation. The decision in 
the previous litigation on the question 
whether the settlement by the Collector 
included the disputed lands or not eane 
not, therefore, operate as res judicata in 
the present litigation. In this case, the 
trial Judge has come to the conclusion 
that the disputed lands were included in 
the settlement made by the Collectcr 
under the Choukidari Act. ‘On appeal to 
the lower Appellate Court, this finding 
does not appear to bave been challenged. 
Under these circumstances, I am unable 
to give effect to this contention. I now 
come to the fourth point. In Ranjit Singh 
v. Bahadur Singh (1), Lord Buckmaster ob- 
served as follows: 

“It does not follow that because the rights ori- 
ginally arose by virtue of a grant declared to be 
a contract within the meaning of s. 51 (of the 
Choukidari Act VI of 1870) they are, therefore, 
rights, contractual in the sense that the con- 
tract by its terms creates and regulates the per- 
sonal obligations and duties of the grantor in 
the circumstances that have arisen. At the 
time when the patni grants were made the re- 
sumption of the choukidart chakran lands was 
not even contemplated, and the grant neces- 
sarily containsno reference whatever to the cir- 
cumstances that would arise and the relation- 
ships that would exist in the event of the Gov- 
ernment resuming possession, Upon resumption 
of such possession the rights of the patnidar 
were those conferred on him by the estate and 
interest created by the patni leases, and it was 
these rights that were kept alive by s. 51 of 
Act VI of 1870 of the Bengal Council.” 


Again in Bhupendra Narayan Singh v. 





- was contended me 
has wholly overlooked the principle that: 
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Narapat Singh (2), it was laid down 
that when choukidart chakran lands in: 
cluded in a putni settlement have been 
resumed and transferred to the zamindar 
under Beng. Act VI of 1870, he is en- 
titled to the payment of a fair and equit- 
able rent in respect thereof. It is con- 
tended on behalf of the tenant that in 
the mokarari grants in respect of -the 
lands of Suit Nos. 66 and 67, the pesh 
- khash of ‘the choukidart chakran lands 
was taken into consideration in fixing the 
jama of the mokarart imams, and con- 
sequently the zamindar is not entitled to 
get any additional rent for the chakran 
lands. In these two cases the grants were 
made before the Choukidari Act. The 
parties to the contract could not possibly 
have contemplated the resumption of 
these lands under the Choukidari Act 
which was not then even passed. The 
mere fact that pesh khash which was be- 
ing paid by the choukidars to the zamin- 
dars, was included in the jama and the 
mokararidar was given the right to realise 
it from the choukidars, would not go to 
indicate that the zamindar at the time of 
the grants gave up his right to get fair 


rent for these lands arising out of events: 


ich was not contemplated then. 80 
Melee re grant in Suit No. 7 of 1931 is 
concerned, pesh khash was adinittedly not 
taken into ccnsideration in setting the 
rent of the grant. The grants in all these 
cases, in my opinion, do not take away 
‘the right of the zamindar to get fair and 
equitable rent for the disputed lands after 
they have been resumed and the zamin- 
dar has been made liable to pay additional 
revenue for the same. I am, therefore, 
unable to accept this contention of the 
learned Advocate. As regards the ap 
‘peals by the landlord plaintiff, the only 
point raised by the learned Advocate is 
that the learned Judge in setting fair and 
equitable rent has not correctly applied 
the principle applicable in such cases. Ít 
that the learned Judge 


the assets of these lands should be fairly 

equitably 
pane and the tenant. There may be 
some room fora criticism like this. Bui 
it appears to us that the landlord has got 
about 30 per cent. of the assets in Suit 
No. 66, about 40 percent. in Suit No. 67 


(2) 53 C 6; 90 Ind, Cas. 607; A IR 1925 P C 226; 
52 N 355; 42 O L J227; 48 ML J723; LR6 A 
(P C) 206; (1926) M W N 724; 30 C W N 553; 24 L W 
221 @ O). 
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of 1929 and about 48 per cent. in Suit 
No. 7 of 1931. Under these circumstances, 
we are not prepared to interfere with the ° 
amount of rent settled by the learned 
Judge. The result, therefore, is that all 
the appeals are dismissed. The parties 
will bear their own costs in all these 
appeals. 
Henderson, J.—I agree. 


N. Appeals dismissed. 


OUDH CHIEF COURT 
Second Civil Appeal No. 248 of 1935 
July 14, 1937 
Srivastava, O. J. 
DULLI—Drrenpant—APPELLANT 
VETSUS 
BADRI PRASAD— PLAINTIFF AND ANOTHER 
— DEFENDAN T— RESPONDENTS 

Civil Procedure Code (Act V of 1908), O. XLI, rr. 
33, d4— Appeal by defendant proceeding on grounds 
common to them—Appeal by one of them failing on 
technical grounds—Other defendant, whether should 
Ai deprived of his right to appeal — Powers of 

ourt. ‘ 

Reading rr. 4and 33 of O. XLI of the Code of Civil 
Procedure together, there can be no doubt that one of 
the defendants can file an appeal without impleading 
the other defendants as respondents, ifthe decree 
appealed from proceeds on grounds common to all of 
them andthat the Appellate Court may thereupon 
exercise the power of varying the decree in case of 
non-appealing defendants, although they were not 
made parties to the appeal. If the appeal on behalf 
of one of the defendants failed on a technical ground 
there is no reason why the other defendant should be 
deprived of his right to challenge the decision of the 
lower Court in appeal. Amin Chand v Baldeo Sahai 
Ganga Sahai (1), distinguished. Ram Tahal Singhv. 
Sakeswar Rayain (2), Mahamangal Rai v. Kishun 
Kandu (3), Satulal Bhattacharji v. Asiraddi Sheikh 
(4)and Kamala Kanta Debnath v. Tamijaddin (5), 
followed, 


S. C. A. against the order of the District 
Judge of Unao, dated April 3, 1935. 

Mr. K. N. Tandon, for the Appellant. 

Mr. Nazir-ud-Din, for the Respondent. 


Judgment.—Badri Prasad plaintiff 
brought a suit for recovery of possession of 
the wall to the south of his house by de- 
molition of an extension of the wall which 
had been made by the defendants Dulli, 
and Sheo Narain who are brothers. Sheo 
Narain was a minor. His major brother 
Dulli, having refused to act -as his guardian, 
one Munshi Qazim Hussian Vakil was ap- 
pointed guardian ad litem of the minor 
defendant. The two defendants contested 
the suit on the ground that the wall belong- 
ed to them and that the plaintiff had 
acquiesced in-the constructions made by 
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them. Both thesé points were decided 
against them by the Munsif who according- 
ly decreed the plaintiffs suit. An appeal 
was filed on behalf of Dulli and Sheo 
Narain. At the hearing of the appeal a 
preliminary objection was taken on behalf 
of respondent that the appeal on behalf 
of Sheo Narain wes incompetent inasmuch 
as it had been filed under the guardian- 
ship of one Durga Prasad and not of Mr. 
Qazim Husain, Vakil, who had .been ap- 
pointed guardian by the trial Court. The 
` learned District Judge allowed the objec- 
tion and held that the appeal filed by 
Sheo Narain under the guardianship of 
Durga Prasad had not been validly present- 
ed. He further held that as the interest of 
Dulli and Sheo Narain could not be separat- 
ed, the result of it was that the whole 
appeal was incompetent. He, accordingly, 
dismissed the appeal. Dissatisfied with this 
order Dulli has come in appeal to this 
Court. I am of opinion that the appeal 
ought to succeed. Order XLI, r.4o0f the 
Code of Civil Procedure provides that when 
there are more plaintifis or more defendants 
than cne in a suit and the decree appealed 
from proceeds on any ground common to 
all the plaintiffs or to all the defendants 
any one of the plaintiffs or the defendants 
may appeal from the whole decree and 
thereupon the Appellate Court may reverse 
or vary the decree in favour of. all the 
plaintiiis or the defendants as the case may 
be. It is not disputed that the ‘decree 
passed by the Munsif proceeded on grounds 
which were common to both the defendants. 
It has also been conceded by the learned 
Counsel for the plaintiff-respondent that in 
the circumstances it was open to Dulli 


alone to file an appeal against the whole ` 


decree and that in such a case the Appel- 


late Court could reverse or vary the decree - 


in favour not only of Dulli but also of his 


brother Sheo Narain under the provisions . 


of O, XLI, r. 4 just quoted. It has, how- 
ever, been argued that it was not open to 
the appellant: to callin aid O. XLI, r.4 in 
the present case as the appeal purported 
to have been filed on behalf of both the 
‘defendants. Reliance has been’ placed on 
a decision: of the Lahore High Court in 
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applied tothe case and not O. XLI, r. 4. 
In Ram Tahal Singh v. Sakeswar Rayain, 
35 Ind. Gás. 547 (2), it was held that O. XLI, 
r. 33 read with O. XLI, r.4 of the Code 
of Civil Procedure gives the Appellate 
Court’ power to interfere with the decree if 
the decree is based on grounds common 
to all the defendants although only one 
of such defendants has appealed against 
the decree. Ít was further observed that 
the object of rr. 4 and 33 of O. XLI, is to 
prevent contradictory decisions in the 
matter of the same suit. In Mahamangal 
Rai v. Kishun Kandu, A. [.R. 1927 ALl. 311 
(3) one of the learned Judges of that Court 
held that the power vested in an Appellate 
Court by O. XLI, r.4 can be exercised by 
that Court even if the plaintiffs or the 
defendants who have not appealed are not 
made parties to the appeal. In Satulal 
Bhattacharjt v. Astraddi Sheikh, A. I. R. 
1934 Oal. 703 (4), it was held that it was 
competent to the Appellate Court to reverse 
or vary the decree in favour of all the plain- 
tiffs or all the defendants as the case may 
be although one of the defendants or one of 
the defendants’ heirs did not join in the 
appeal. In Kamala Kania Debnath v. Tamij- 
addin, I. L. R. vl Cal. 919 (5), it was held 
by a learned Judge of that Court that read- 
ing rr.4 and 33 of O. XLI of the Code of 
Civil Procedure together there can be no 
doubt that one of the defendants can file 
an appeal without impleading the other 
defendants as respondents, if the decree 
appealed from proceeds on grounds common 
to all of them and that the Appellate Court 
may thereupon exercise the power of vary- 
ing the decree in case of non-appealing 
defendants, although they were not made 
parties to the appeal. In the present case 
it is quite clear that the ‘intention really 
was to appeal against the whole decree 
and to get it reversed or varied. Both the 
defendants had a common interest and a 
if the appeal on behalf of 
the minor defendant failed on a technical 
ground there is no reason why Dulli should - 
be deprived of his right to challenge the 
decision of the lower Court in appeal. 
Taking the circumstances of this case into 
conisderation | can see no valid ground for 


putting Dulli in a worse position than he 


Amin Chand v. Baldeo Sahai Gangé Sahai, 
would, have been if Sheo Narain’s name 


AVL R. 1934 Lah. 206 (1). This case does 
. hot appear to me to bein point. It wasa 


case in which the appeal had abated against 
one of the defendants and a Bench of the 
. Lahore High Court held that O. XXII, r. 3, 


aoc} AI R1934 Lah. 206; 151 Ind. Cas, 784; 35 P E R 


R L204; 15 Lah, 667, 


(2) 35 Ind, Cus, 547; A I R 1916 Pat, 400; 1P LJ 


43. i 
(3) A IR 1927 All. 311; 100 Ind. Cas, 316. 
(4) A 1 R 1934 Gal. 703; 154 Ind. Oas. 147; 38 OW 
N 743; 59 0 L.J 362; 61 O 879; 7 R O 438. 
-(5) 61 C 919; 154 Ind. Cas. 101; A I R.1935 Cal, 24; 
7&0 430, . sae 


af 
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had not been joined as an appellant, when 
the appeal was filed. I, accordingly, allow 
the appeal, set aside the decree of the 
lower Appellate Court, and send the case 
back for being registered on its original 
number in the register of appeals and 
disposed of according to law. Costs here 
and hitherto will abide the result. 


D. Appeal allowed. 
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NAGPUR HIGH COURT 
Criminal Revision No. 174 of 1936 
a July 9, 1936 
Bosz, J. | 
VISHWANATH PANDURANG KUNBI 
AND ANOTHER-~ACOUSED—OCoMPLAINANT 
VETSUS 


EMPEROR—-RESPONDENT 

Criminal Procedure Code (Act V of 1898), s. 162— 
Statements of prosecution witnesses to Police—Right 
of accused to copies~-Fact that they are inshape of 
rough memoranda, if relieves prosecution of liability 
—Witnesses’ opinton that they are not traceable, if 
sufficient—Denial of right—Irregularity, if curable 
~—~Prejudice to accused, 

An accused has a legal right to statements made by 
the prosecution witnesses wheneverthey are reduced 
to writing. The fact that the statements were only 
reduced to writing in theshape of rough memoranda 
or notes does not relieve the prosecution of this 
liability Venkatasubbiah v. Emperor (1), Jhari 
Gope v. Emperor (2), Hamid Khan v. Emperor (3) 
Emperor v. Bansidhar (4) and Sulaiman Mohamed 
Bholat v. Emperor (5), relied on. 

If the notes are in existence, they must be traceable, 
or at any rate some serious effort should have been 
made to find them, and satisfactory reasons given 
for their non-discovery. A mere statement by a 
witness that it will not be possible to trace them is 
not enough, in the absence of evidence to show what 
efforts were made to do so. Itis for the Court to 
decide whether they are really traceable or not, and not 
for a witness. His opinion about the matter is irrelev- 
ant. All he is there for is to furnish the Court with 
facts on which it can form an opinion. 

A denial of accused's right to the statements ordi- 
narily constitutes an illegality which cannot be cured, 
_ because the extent of the prejudice caused cannot be 
gauged. Jari Gope v. Emperor (2), Hamid Khan v. 
Emperor (3), Emperor v. Bansidhar (4) and Sulaiman 
Mohamed Bholat v. Emperor (5), followed. 

Reference by the Additional Sessions 
Judge, Yeotmal, for revision of the order 
of the Court of the District Magistrate, 
Yeotmal, dated March 16, 1936, in Cri- 
minal Appeal No. 258 of 1935, confirming 
the order of the Court of the Naib-Tahsildar 
and Magistrate, Second Class, Yeotmal, 
dated December 2, 1935, in Criminal Case 
No. 41 of 1935. 

Messrs. R. N. Padhye and Pendharkar, 
for the Complainant. 

Order.—The accused, Vishwanath and 
Bala, have been convicted under s, 325 of 


visuWaNata v. EMPEROR (NAG) 
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the Indian Penal Code, and sentenced to 
four months’ rigorous imprisonment, and a 
fine of Rs. 25 each. Inthe course of the 
trial they applied under s. 162 of the 
Code of Criminal Procedure for copies of 
the statements made by the prosecu- 
tion witnesses to the Police. They appear 
to have been given the statements of 
all except that of the complainant, Yesh- 
want, who has been examined as P. W. 
No. 1 in this case. The Head Constable 
(P. W. No. 2) who investigated the offence 
admits that he questioned Yeshwant during 
the investigation two or three times, and 
tock notes every time. It is clear then that 
Yeshwant's statements were reduced to 
writing even if they were in the shape of 
rough memoranda or notes. That being so, 
the accused were unquestionably entitled to 
copies. 


The law has been altered, and now the 
accused have a legal right to these state- 
ments whenever they are reduced {o writing: 
Venkatasubbiah v. Emperor (1) and Jhari 
Gope v. Emperor (2), and the duty of the 
prosecution to produce them cannot be 
evaded by pleading that the statements 
were only reduced to writing in the shape 
of rough memoranda or notes: Hamid Khan 
v. Emperor (3) and Emperor v. Bansidhar 
(1). The directions in the Police Manual 
are that the statements recorded under 
s. 161 should not form part of the case 
diary under s. 172, but should be recorded 
on separate pieces of paper and attached 
to the diary. The rules also emphasise 
that the statements should be made at the 
lime the witnesses are examined, which, 
of course, is exactly what the law intends. 
The prevalent practice of writing up these 
statements at the end of the day from 
memory or with the aid of rough notes is 
objectionable, although of course there is 
no harm in that being done as well, pro- 
vided the original statements are preserved 
and produced at the time of trial. I amin 
respectful agreement with the strictures 
passed on this kind of practice in Sulai- 


(1) 48 M 640 at p 646; 86 Ind. Oas. 209; (1925) M W N 
68; 21 L W 190; 48 M L J 195; 26 Or. L J721;A IR 
1925 Mad. 579. 

(2) 8 Pat. 279; 118 Ind. Cas. 130; 10 P L T 460; A 
I R 1929 Pat. 268; 30 Or. Li J 858; Ind. Rul. (1929) Pat. 


482, f 

(3) 28 N L R 291; 140 Ind. Cas. 825; Ind. Rul. 
(1933) Nag. 15; A I R 1933 Nag, 4; (1933) Cr. Cas. 63; 
34 Or. L J 127. i 

(4) 53 A 458; 130 Ind. Cas. 625; (1931) A L J 157; 
32 Gr. L J562; Ind. Rul. (1931) All 289; A IR 1931 
All, 262; (1931) Or. Oas, 422, - 


1987 piistoMt Sınan v. AtimapUNNiea (OUDED 639 


man Mohamed Bholat v. Emperor (5), though 
as the law now stands, it is no longer 
possible for the prosecution to evade the 
production of such statements by devices of 
this kind. But whatever the method of 
recording may be, the right of the accused 
to be furnished with a copy is unquestion- 
able, unless the Court acts under the proviso 
to s. 162. 

The Head Constable (P. W. No. 2) does 
not say that Yeshwant’'s statements are not 
in existence. He first said that they were 
in the roznamcha and not in the case diary, 
and then said that he could not say whe- 
ther they had been destroyed or not. ‘rhe 
only other reason he gives for not producing 
them is that it would be impossible for him 
to trace the notes now. I cannot accept any 
of these reasons. If the notes are in existence, 
they must be traceable, or at any rate some 
serious effort should have been made to find 
them, and satisfactory reasons given for 
their non discovery. A mere statement by 
a witness that it will not be possible to 
trace them is not enough, in the absence 
of evidence to show what efforta were made 
to do so. It is for the Court to decide 
whether they are really traceable or not, 
and not for a witness. His opinion about 
the matter is irrelevant. Ail he is there for 
is to furnish the Court with facts on which 
it can form an opinion. 

The suggestion that these notes may have 
been destroyed is still worse. Tne com- 
plainant is obviously the most important 
witness in a case of this nature, and the 
fact that the notes of his statement should 
have been destroyed and those of the other 
Witnesses preserved and produced is omi- 
nous. It is impossible for me to say to what 
extent the accused have been prejudiced 
- by this action, just as it was in Sulaiman 
Mohamed Bholat v. Emperor (5) In any 
case the authorities are all agreed that such 
a denial of the accused's rights ordinarily 
constitutes an illegality which cannot be 
cured, because the extent of the prejudice 
caused cannot be gauged: Hamid Khan v. 
Emperor (3), Sulaiman Mchamed Bholat v. 
Emperor (5), Jhari Gope v, Emperor (2) and 
Hamid Khan v. Emperor (3). 

Ido not deny that cases may arise in 
which such statements cannot be produced 
because they have been destroyed or lost 
by means beyond the control of the pro- 
Secution and Police, and that then the posi- 
tion may require re-consideration. Also it 
is possible that no complaint could be made 


(5) 6 R 672; 115 Ind, Cas. 899; AIR 1929 Rang, 87; 
30 Or, L J 538, 


with any reasonable hope of success when 
the statement of a formal witness who 
proves nothing of consequence is wrongly 
withheld. But the matter is very difficult 
when this happens in the case of the most 
important witness of all. Ordinarily any 
attempt to deprive the accused of the pro- 
tection and privileges of a substantial 
nature which the law confers on him must 
result in a quashing of the proceedings. 
I, therefore, quash these proceedings, and 
see no reason why I should order a re-trial. 
The position is hardly likely to be improv- 
ed hereafter, and any production of these 
notes at this stage would only be regarded 
with the utmost suspicion. 

The accused will be discharged, and the 
fines, if paid, refunded. 

N. Proceedings quashed. 





OUDH CHIEF COURT 
Miscellaneous Civil Appeal No. 50 of 1936 
July 27, 1937 
4ia-UL Hasan AND MADELEY, JJ. 
RUSTOM SINGH AND crusrs— 
DerenDaNrs—APPELLANTS 
versus 

Musammai AHMADUNNISA— 
PLAINTIFE—RESPONDENT. 

Jurisdiction —- Revenue Court ~Matter triable ex- 
clusively by Revenue Court, decided by such Court— 
Suit in Civil Court, for annuling the decision, if 
maintainable, when order of Revenue Court is not 
without jurisdiction. 

When a matter exclusively withinthe jurisdiction 
ofa Oourt of Revenue has been tried and decided 
by such Court having final appellate jurisdiction as 
between the parties, no subsequent suit will lie in a 
QOivil Court having for its sule onject the annulment 
of the decree passed by the Court of Revenue. If the 
order of a Court of Revenue 1s not without jurisdic- 
tion, the Uivil Court has no jurisdiction to question 
the correctness or validity ofthe order of the 
Revenue Courtwhen the matter decided was exclu- 
sively within the jurisdiction of the Revenue Autho- 
rities, even if the lattermadea mistake. Jageshwar 
Ene v. Rameshwar Bakhsh Singh (2), follow- 
e 


Mis. C. A. against an order of the District 
Judge of Sitapur, dated April 30, 1936. 

Messrs. M. Manohar Lall and R. B. Lall, 
for the Appellants. 

Messrs. Akhalaque Husain ana Bhagwati 
Nath Srivastava, tor the Respondent. 

Judgment.—This is a second appeal 
against a judgment and decree ot the 
learned District Judge of Sitapur, re- 
manding a case for declaration to the 
Munsif, Sitapur, and ordering that it should 
be restored to its original number and 
tried on the merits. .. 

The facts of the case are as follows; 


: 
+ 
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Musammat Ahmedunnisa obtained a decree 
for arrears of rent in the Revenue Courts 
against Hardeo Bux Singh. In execution 


_of this decree she put to sale certain mort- 


e tights of Hardeo Bux Singh under 
ee igure deed, dated August 15, 1912. 
On August 8, 1933, an objection was made 
that these mortgagee rights had been sold to 


- Jagmohan Singh and Sheo Singh by a sale- 


deed dated February 28, 1928. On August 17, 
1933, the Tahsildar allowed this objection. 
In consequence he set aside the sale which 
had taken place on June 29, 1933. An 
application was made for review | of this 
order. The Tahsildar reviewed his order 
on November 20, 1933, and without 
attaching or putting the property to sale 
again, restored the sale which he had pre- 
viously set aside. Hardeo Bux Singh took 
this order in appeal to the Deputy Comis- 
sioner making Musammat Abmedunnisa 
decree-holder, the present respondent party 
to the appeal. The learned Deputy 
Commissioner allowed the appeal and res- 
tored the order of the Tahsildar which 
had been reversed by his order in review. 
The decree-holder then went in appeal 
to the District Judge but the District 
Judge held that there was no ap- 
peal against the Deputy Commissioner's 
appellate order, and dismissed the ap- 
peal. Thereafter Musammat Ahamdunnisa 
brought a suit for, a declaration that the 
Deputy Commissioner's order and the Dis- 
trict Judge's order refusing to set aside 
that order - are illegal and unenforce- 
able and the auction sale of the mort- 
gagee rights of the defendant, Haraeo 
Bux Singh, is valid and binding. The 
learned Munsif -dismissed the suit as- he 
held that he had no jurisdiction to enter- 


tain it., Musammat Ahmadunnisa appealed 


the District Jndge who decided that 
as Civil Courts had jurisdiction since the 
mort gage-deed was movable property and 


the. sale became absolute immediately it 


‘der of the Depuiy 
took place and the order o spui 
E E setting aside the sale was in 
violation of the statutory law and was thus 


_ without-jutisdiction and a mere nullity. It 


is against this decision that the present 
appeal has been filed. 


It is urged that the Deputy Commissioner 
had jurisdiction to decıde the appeal 


“against the review order and that ‘even if 


he decided it wrong, this could not take 
away his jurisdiction. The cause of action 


-is shown by the plaintif to be passing 


of the orders of the Deputy Commis- 


sioner and the District Judge. But both these .. 
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orders were passed with jurisdiction. The 
mortgage ‘was, according to the learned 
District Judge, partly simple and partly 
usufructuary. It was at least a questionable 
matter whether it was- movable or immov- 


_able property. It cannot, thererore, be said 
“that the learned Deputy Commissioner hud 


not got jurisdiction to decide which of the 
two it was. 

On the other side a number of rulings 
have been cited on the question of irregulari- 
ty in the exercise of jurisdiction. We have 
been through these rulings and nearly all of 


them deal with s. 115, Civil Procedure Code. 
- The question whether a civil suit can be 


filed to set aside a final appellate decision 
on the revenue side in a malter where the 
Revenue Courts have exclusive jurisdic- 
tion, has nothing to do with s. 115, Civil Pro- 
cedure Code. The only ruling directly 
bearing on the point which seems to be int 
favour of the respondent is Kuar Lakshmi 
Raj Singh and others v. Shankar and 
others A. I. R.1930, All. p. 513 (1). But-the 
facts of the case were different. Moreover, 
even if that ruling be regarded as the 
authority in favour of the respondent, we 
should preter to follow the Bench ruling of 
this Court. Jageshwar Singh and another v. 
Rameshwar Baksh Singh and another, 9 
Oudh Weekly Notes, page 610 (2) where it 
has been held— 

“When a matter exclusively within the jurisdic- 
tion of a Court of Revenue has been tried and de- 
cided by the Court as between the parties, no 
subsequent suit will lie in the Civil Court having 
for its sole object the annulment of the decree passed 
by the Court of Revenue. If the order of a Court 
of Revenue is not without jurisdiction, the Civil 


Court has no jurisdiction to question the correct- ` 


ness or validity of the order of thea Revenue Court 
when the matter decided was exclusively within’the 
jurisdiction of the Revenue Authorities, even if the 
latter made a mistake,” 


‘Whether the Deputy Commissioner decid-. 


ed the question before him rightly or wrong- 
ly, he certainly had exculsive jurisdiction 
to try it in appeal all the reasons, which 
have been given here for thinking that de- 
cision Lo be wrong could have. been urged 
before him. We, therefore, consider -that 
no civil suit can lie for the purpose of 
setting aside that decision. 
The result is that we allow this appeal 
and set aside the order of the learned 
District Judge remanding the case for trial 


on the merits. The appellant will get his ` 


costs in all Oourts. 


eal allowed 


D. A 
(1) AIR 1980 All, 513; 124 Ind, Cas, 48; Ind. Rul. 
(1930) ALL 480 ' 


& 


(2)9 O W N 610; 139 Ind. Cas. 498; AI R 1932.Oudh | 


273;16 R D 472; Ind, Rul. (1932) Oudh,.364; L R13 A 
(O) 303, : l 
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‘ CALCUTTA HIGH COURT 
Oivil Rule No. 1009 of 1958 
December 18, 1936 
M, O, GHosz AND MUKHERJEA, Jd. 
RAJ BALLAV MONDAL— 

~ LANDLORD—PETITIONER 


VETSUS 
RAJENDRA NARAIN MONDAL 


, ~—OPPOSITR PARTY 

Béngal Tenancy Act (VILL of 1885), a3. 26 (F), 18 
Landlord omitting to include price of trees in 
notice issucdunder s. 26(C)—Whether can be compelled 
to deposit- price of trees—'Incumbrance’, meaning of 
~~- Trees, if constitute tncumbrance, 

The value of the holding would ordinarily include 
the value ofall things that are appurtenant to it, 
and if there are structures on the land which 
amount to improvement within the meaningof s. 76 

of ,the Bengali Tenancy Act, or trees, standing on 
` the same, which cannot be separately enjoyed, the 
trees or structures would .be regarded as parts uf the 
holding. Thus the value ofthe holding would in- 
clude. the value - of trees as well, and the landlord 
would .be-bound to deposit not only the price of the 
land as stated ‘inthe kobala, but the price of the 
trese alay, uf that is separately shown. ub even 
then thefte-is a difficulty in the way of the purchaser, 
for under ‘cl. (2) of s. 26 UI) the landlord has only 
to deposit the price of the propeity as specitied iu 
the notics, and if the purchaser omitted to. include 
the price of the trees in the notice issued under s. 2b 
(C) the landlord cannot be compelled todeposit the 
. pricé of trees also. Radhika Lal v. Satish Chandra 
Sen (1), followed. i e 

The term ‘incumbrance: connotes some hindrance, 
.or burden upon ownership, some sudurdinate inter- 
est charged upon or carved Out of a parent estate, 
e. ga ® lease, mortgage, easement, otc, which always 
acts in limitation of tne full rights ef ownership iu 
the property-to which it uppertains. Treas cannot 
be" regarued as incumbiances within the 
meaning of cl. 43) ot s. 26 (eh). Sheorajzi Koer 
v. Dhany Mian (2), referred to, Abdul Hat v. Abdur 
ahmen (3), distinguished, so : 


€ * 
' 


C. Rule against the order of the Court of 
the Munsif at Berhampore (Murshidabad,, 
‘dated June 23, 1936: aa l 

Mr. Kumud Bandhu Bagchi, for the Peti- 
tiOner. — a, i aos ac 

Messrs. Gupendra Nath Das and Syama- 
pada Majumdar, for the Opposite Party. 


- Mukherjea, J.—This rule was obtained 
On ao application under s. 11d of the Code 
of Civil Procedure, and is directed against 
an order passed in a proceeding under 
5. 26 (F) of the Bengal Tenancy Act. 
‘The opposite party 1s tne purcuaser of an 
occupancy holding whicn comprises a tank, 
and in tue notice which was served on the 
petitioner landlord under s. 26 \C) of the 
Bengal l'enancy Act, the price ot the hold- 
ing was stated to be Ks. 33 and it appears 
that the landlord's transfer fee paid by tne 
Opposite party was also calculated on that 
. amount. aap ee * 


170—81 & 82 
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The landlord presented his application 
for purchase on March 10, 1936, and he de- 


posited the amount of consideration money 
asp stated in the notice together with com- 


_ pensation at the rate of 10 per cent. upon 
the same. The purchaser resisted 


the ap- 
‘plication of the landlord substantially on 
the ground that the deposit was inadequate, 
the contention being that the total value 
of the holding as set out in the kobala 
was Rs. 395 and that besides the sum of 
Rs. 88 which was the value of the land 
only there were two other amounts of 
Rs. 150 and Rs. 157 mentioned in the 
kobalas which represented respectively the 
value of trees and fish existing on the land. 
It was argued that as the landlord had not 
deposited the whole amount of Rs. 395 or 
the compensation payable in respect of the 
same, the application should be rejected. 
The trial ‘Court passed a conditional order 
‘in favour of the landlord.’ The petitioner 
was directed to put in the landlord’s fees 
paid’ by the purchaser, as well as the sum 
of Rs. 150 which was the value of the 
‘trees standing on the land as stated in the 
kobala within one week from the date of 
the order. On the amount being deposit- 
ed the application would be allowed and 
in default it would stand dismissed. The 
Munsif was of opinion that the further de- 
‘posits directed by him were necessary 
under cl, (8) of s. 26(f) of the Bengal 
Tenancy Act, and as the trees were en- 
Cumbrances within the meaning of that 
clause, the landlord was bound to pay the 
‘value of the trees as well before he would 
be allowed to ‘pre-empt. As the fish could 
be removed and did not, according to the 
Munsit, constitute an encumbrance upon 
the propefty, the value of the fish was not 
“to be paid by the landlord. . 
- The ‘present ‘rule was issued against this 
order at the instance of the landlord, and 
his ‘contention is that the Court below was 
' wrong in holding that the trees were in- 
‘cumbrances within the meaning of cl. (3) of 
-s. 26 (F) of the Bengal Tenancy Act, and 
that he was not bound to deposit anything 
‘over’andabove the Value of the holding as 
stated in the notice uader sS. 26(Q) of the 
Acte e , 
Now. cl. (2) of s26 (F) makes it obliga- 
tory on tne landlord to deposit in Court the 
amount of consideration money or value 
of the property as the case may be, as stated 


. jn the notice, served on him together with 


compensation at the rate of ten per cent. 


of ‘such amount: We agree with the view 


expressed by Mri Justice Guha in Radhika 
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Lal v. Satish Chanara Sen (1) that the 
value of the holding would ordinarily in- 
‘elude the: value of all things that are 
appurtenant toit, and ifthere are struc- 
tures on the land which amount to ime 
-provement within the meaning of s. 76 of 
the Bengal. Tenancy Act or trees, stand- 
ing on the same, which cannot be separate- 
ly enjoyed, the trees or structures would be 
regarded as parts of the holding. In this 
‘yliew, the value of the holding would 
include the value of trees as well, and 
the landlord would be bound to deposit not 
-only the price of the land as stated in the 
kobala but the price of the trees also, if that 
is separately shown. But even then there 
‘isa difficulty in the way of the purchaser, 
for under cl. (2) ofs. 26 (F) the landlord 
has only to deposit the price of the proper- 
ty as specified in the notice, and if the 
purchaser omitted to include the price of the 
trees in the notice issued under s. 26 (O), the 
‘Jandlord cannot be compelled to deposit 
the price of trees also. The words of cl. (2) 
are perfectly clear on this point and admit 
of no doubt or controversy whatever. 
Mr. Das appearing on behalf of the op- 
posite party felt this difficulty, and hence 
he attempted to support the position taken 
up by the Munsif, viz., that the trees might 
be regarded as incumbrances within the 
meaning Of cl. (3) of s.: 26 (F) and as such 
the landlord might be directed to make 
further deposits as contemplated by that 


clause. We are unable to accept that con- ` 


tention as correct. The term ‘incumbrance’ 
has been defined in s. 161 of the Bengal 
Tenancy- Act and though this definition was 
intended for purposes of Chap. XIV only, 
yet.it might be looked at for ascertain- 
ment of the connotation of the term as used 
in other sections of the Act. Even taking 
its purely etymological meaning, it con- 
‘notes scme hindrance or burden upon 
‘ownership, some subordinate interest charg- 
ed upon orcurved out ofa parent estate, 
e;g., a lease, mortgage, easement, ete., 
- which always acts in limitation of the full 
rights of ownership in the property to which 
it appertains. Vide Sheoraj Koer v. Dhani 
Mian (2). It is true;as Mr. Das contends 
‘that an occupancy rdiyat has the right to 
fall and dispose of any tree standing on 
the land under s. 23 (A) of the Bengal 
` Tenancy Act, but that does nct constitute 
an incumbrance or charge upon the land 
. (1) 39 CW N 1300; 168 Ind. Cas. 348; 61 O L J 299; 
_ 62 G 937; 9R C 805. 


. (2) 3 Pat. 1; 75 Ind, Cas, 794; 4P L T 5851; 1 Pat. 
' L R402; (1923) Pat, 305; A I R 1924 Pat., 1 (F B), 
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‘rity against the petitioner in 
before us. Mr. Das 


17016 


. and this ‘claim’ or right of.the tenant to cut 


down or fell trees cannot be saidto be a 
thing in ‘derogation or limitation of his 
tenancy right. Mr. Das has also drawn 
our attention to a passage in the judgment 
of Mr. Justice Guha in Abdul Hai v. Abdur 
Rahman (3) where itis said that the word 
‘incumbrance’ ins. 26 (F) cl. (3) must relate 
to all that is appurtenant and include 
structures standing on the land which 1s 
the subject of the tenancy. In that case 


. the value of the land and the structures 


were separately given in one part of, the 
conveyance as Ks. 50 and Rs, 150, res- 
pectively; but the total consideraticn both 
in the kobala and the notice was pul 
down as Rs. 200. Mr. Justice Guha held, 


‘and rightly in our opinion, that the struc-" 


tures which are really improvements within 


-the -meaning of s. 76 of ihe Bengal Tenancy 
-Act, areto be regarded 8s appurtenant 


to the holding; and the value of the holding 


must include the value of the structures as 
. well, 


The observation referred to above 
was, therefore, really unnecessary and 
strictly speaking whatis an improvement 
upon the holding cannot be regarded. at 
the same time as an incumbrance upon It. 
The decision does not touch the present 
point and cannot be regarded as an autho- 
the case 
has further placed 
before us certain instructions issued by 
the Registration authorities cn March 26, 
1931, for. guidance of the Registration 
Department, which contain the following 
provision :— ' | l 
“Note (5): On the sale of an occupancy holding 
with crops or hute, etc., on it the registering officer 
should realise the landlord's fee only in respect of 
the price ofthe lands of the holding which are 
being transferred and not in respect of the crope 
or buildings which may be transferred with the 
land, If, however, a tenant sells his holding ae 
well as his huts, etc, by the same document he 
should state separately the value ofthe holding 
and the value of the other properties...... sse. Wher 
the value of the holding is shown separately, sucl 
value ofthe holding only will be sbown im thi 


- notice to be served-on the landlord.” 


. We need not say anything about the pro 
priety of these instructions. It is enougl 
to state that the Registration authoritie 


-had obviously in mind the huts or grow 


ing crops standing on the land which cal 
be and are meant to be removed ani 
enjoyed separately. In that case ib 18 nc 
necessary to state the value of these thing 
in the notice, and the only result will b 
that the purchaser of the cropsand struc 
tures would be entitled to remove thel 


(3) 390 W N 64; 60 C LJ 399; AT R 1935 Cal, 25 
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whereas the landlord would have the land 
itself on depositing its separate value 
together with the compensation as laid 
down bylaw. It is signiticant that the 
Instructions do not mention ‘trees’ specifi- 


cally and if it is intended that the trees“ 


should be enjoyed as part of the holding 
and would not be removed as timber, then 
the non-mention of the value of trees in the 
notice, would, in our opinion, preclude the 
purchrser from claiming it from the land- 
lord under cl. (2) of s. 26 (F). In the 
‘present case, the petitioner does not object 
to the purchaser's removing the trees, and 
in our Judgment he would be entitled to 
do so, though the trees being for the 
most part fruit trees, he is likely to derive 
little benefit by removing the same. We 
-hold, therefore, that the view taken by the 
Munsif who has overlooked tke provision of 
s. 26 (F), cl. (2) of the Bengal Tenancy Act 
is not correct and his judgment should be 
reversed. The petitioner will be entitled 
to pre-empt the land on deposit of the land- 
lord's transfer fee paid by the purchaser 
within one month from this date. He will 
not have to deposit the sum of Rs. 150 as 
price of the trees. It would be open to the 
Opposite party to remove the trees within 
one month from this date. The Rule is 
accordingly made absolute with costs hear- 
ing fee one gold mohur. 
M. C. Ghose, J.—I agree. 
N. Rule made absolute. 
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OUDH CHIEF COURT 
Execution of Decree Appeal No, 12 
of 1936 
July 26, 1937 
Zis-UL-Hasan AND Mapgey, Jd. 
Musammat SUKHRAJ I— APPELLANT 
f VETSUS 
Dewan RAMESHWAR PRASAD SINGH— 


RESPONDENT 
_ Oudh Estates Act UZ of 1869), s. 22 (7)—Female 
am possession of taluga for tifeonly—Guift to her of 
under-proprietary riyhts in certain villages in taluga 
—Merger, whether takes effect—Hindu Law—Widow 
—Merger, 

Where under-proprietary rights in some villages 
of a taluga are gifted to a female who under 
the Oudh Estates Act, is in possession of the 
taluga only as a life estate and is not absolutery 
entitled tu it, the under-proprietary rights do nus 
merge in the esiate. A subject has no right to 
impose upon lands or other property any limitation 
of descent which is at variance with the ordinary 
law of descent of property applicable in her cage and, 
therefore, the merger of lesser estate cannot be 
allowed where the result will bs to apply a rule of 
succession to the rest of the estate varying the rule 
provided by the personal law of the parties to whom 
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the said estate belongs. While the taluga held by 
her is to devolve after her death according to th, 
provisions of the Oudh Estates Act, the under; 
proprietary rights gifted to her are her persona 
property and would go to her stridhan heirs, and 
where the donee has not made any declaration under 
s. 32-A of the Ondh Estates Act, the under- 
proprietary rights gifted to her cannot merge in 
her superior proprietary rights. Maharaja Kesho 
Prasad Singh v. Madho Prasad Singh (1), Sakina 


-Begam v. Shahar Bano Begam (3), Rajendra Baka- 


dur Singh v. Rani Raghubans Kunwar (4) and 
Mohamad Sadiq Ali Khan v. Fakhr Jahan Begam 
(5), follo wed 


Ex. D. A. against the order of the District 
J e of Rae Bareli, dated January 29, 
1936. 

Messrs. M. Wasim and Ali Hasan, for the 
Appellant. r 

Mr. Ghulam Hasan, for the Respondent. 


Judgment.—This is a decree-holder’s 


‘appeal against an order of the learned 


District Judge of Rae Bareli reversing an 
order of the learned Civil Judge of -Par- 


‘tabgarh disallowing an objection of the 


judgment-debtor-respondent. 

On March 27, 1923, the decree-holder 
Musammat Sukhraji obtained a money 
decree against Sriraj Kuar, the late talugq- 
daria of Oriya Dih-Jamtali. For the pur- 
poses of this appeal it is necessary to give 


a short pedigree of the holders of tnis 


It is as follows:— 
HAR MANGAL SINGH 


taluqa. 





| 
Indra Pal Singh 


Rudr Pratab Singh 
° =Raghuraj Kuar. 


Lal Baek ee 
Bahadur Singh 
=Sriraj Kuar, 

Pidgin pi deoo 
e 


i 
February 4, 1932. 


On October 18, 1894, Rudr Pratab Singh 
taluqdar granted under-proprietary rights 
in five villages (including the three vil- 
lages now in question), to his younger bro- 
ther Indra Pal Singh for his maintenance 
(vide Ex. D-1). On June 20, 1902, Indra Pal 
Singh bequeathed his rights of those five 
villages to his wife Raghuraj Kuar (Ex. D 
2). in 1929 Raghuraj Kuar made a waqf 
of one of the villages and transferred the 
remaining four by gift to Sriraj] Kuar. The 
decree-holder wants to execute her decree 
against the under-proprietary rigaotsin three 
of the four villages gifted to Siraj Kuar 
by Raghuraj Kuar. Siraj Kuar succeeded 
her husband Bankateshwar Bahadur Singh 
to the taluga and. on her death in 19342, 
the taluga devolved on the respondent. The 
contention of the judgment-debtor-respoad: 


D 
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. ent is that as Sriraj Kuar was the supe- 
. Tior proprietor of the villages when the 
. gift of under-proprietary rights was made 


in her favour by Raghuraj Kuar, the 
latter's rights merged in her superior pro- 


: prietary Tights and that, therefore, no under- 
- proprietary rights now exist which can 


be attached and sold by the decree-holder. 


. This objection was rejected by the trial 


Court, but was accepted by the learned 
District Judge and hence this appeal. 
The learned Counsel for the appellant 


_. Challenges the finding of the. learned 


District Judge and argues that no merger 
of the under-proprietary rights could take 
place in Sriraj Kaur's proprietary rights as 
she was not holding the taluya absolutely 


' but-only for her life under s. 22 (7) of the 


Oudh Estates Act. On behalf of the res- 
pondent, on the other hand, it is contended 
that the fact of Sriraj Kuar holding the 
taluga for life only cannot affect the merger 


of the two rights. We -are of opinion, that- 


the appellant's’ argument must be accepted. 


_ In Maharaja Kesho Prasad Singh v. Madho 
. Prasad Singh, I. L. R, 3 Patna 880 at 


page 893 (1), a Bench of the Patna High 
Court remarked : 


“In order that there may be a merger the two 
estates which are supposed to coalesce must be 


vested in the same person at the same time and in 
the same rights.” . i 


In Sardar Nisar Ali Khan v. Sardar 
Mohammad Ali Khan,-1. L. R., 5 Lucknow 
305 (2), F the legatee, who had only a 
life estate in a taluga: purchased some 
under-proprietary rights in a village of the 
taluga and it was held by a Bench of 
this Court that because F had only a 
life estate in the taluga and never became 
absolutely entitled to it, the under-proprie- 
tary rights purchased by him did not 
merge in the estate. In Sakina Begam v. 


-Shahr Bano Begam, I. L. R., 10 Lucknow 


443 (3), a Bench of this Court, of which 
one of us was a party, following the deci- 
sion of their Lordships of the Judicial 
Committee in Kajendra Bahadur Singh v. 
Rani Raghubans Kunwar, L. R. 45 I. A. 134 
(4), and Mohammad Sadiq Ali Khan v. 
Fakhar Jahan Begam, I. L. R. 6 Lucknow 


(1) 3 Pat, 8€0 at p. 893; 83 Ind. Oae. 812:5PL T 
513; A I R 1994 Pat. 721, 

(2) 5 Luck 305; 119 Ind. Cas. 337; 6 OW N 549; 
Ind. Rul (1929) Oudh 497: A 1 R 1929 Oudh 494. 


‘" (8) 20 Luck. 443; 153 Ind, Cas, 42; 7 R O 303; 11 


OWN 1608; A I R1935 Oudh 62, 


- . (4) 45 LA 134; 210 O 103; 24 M LT 962-50 L 


J. 401; 8 L: W 570; 40 A 470; (1918) M W N &31; 28 


l Y Bo Oh 23 O WN 101; 20 Bom L R 1075 


-er 
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556 (5), held that a subject has no right 
to impose upon lands or other property 
any limitation of descent whicu is at vari- 
ance with the ordinary law of descent of 
property applicable in his case and that, 
therefore, the merger of lesser estate can- 
not be allowed wunere the result will be 
to apply a rule of succession to the rest 
of the estate varying the rale provided 
by the personal law of the parties to whom 
the said estate belongs. It was further 
held that where a talugdar purchases under- 
proprietary rights in some of his villages 
and makes accretions but makes no dee- 
laration,of his intention to incorporate them 
into the taluqadari eslate under s. 32-A. 
of the Oudh Estate Act, the succession 
to the purchases and accretions will be 
governed by the rule of the personal law of 
the talugdar and under-proprietary rights 
purchased cannot be allowed tobe merged 
in the superior proprietary ‘rights of the 
talugdar because that would be to impose 
upon lands and other property limitation of 
descent at variance with the ordinary law 
of descent applicable in the case. Apply- 
ing this principle to the present case it 
is clear that while the taluga held by Sri- 
raj Kaur wasto devolve after her death 
according to the provisions of the Oudh 
Estates Act, the under-proprietary rights 
gifted to her were her personal property 
and would go to her stridhan neirs, and as 
Sriraj] Kuar is not said tohaye made any 
declaration under s. 32-A of the Oudh 
Estates Act, the under-proprietary rights 
gifted to her cannot be said to have merged 
in her superior proprietary rights. 

In view ofthe above clear decisions of 
this Court and of their Lordships of the 
Privy Council on the’ point before us, it is 
not necessary to refer to some cases of the 


late Courtof the Judicial Commissioner of 


Oudh relied on by the respondent in sup- 
port of the contention that the under- pro- 
prietary rights merged in Sriraj Kaur’s 
superior proprietary rights the learned 
Counsel for the respondent has also relied 
on Darshan Singh v. Arjun Singh, 3 O.W. 
N.,741, (6) and Bansi Dhar v. Jagmohan 
Dass, 5 0. W. N., 210, (7), but both those 
cases dealt with merger as provided for 
by s. 101, of the ‘Transfer of Property -Act, 


(5) 6 Luck. 556; 138 Ind. Cas. 38558 O W N 
1378; A LR i932 P U 13;36 OW N 137; be ML d 
320; Ind. kul. ¥3z) PO sL5YLA l; U9sz) AL I 
663 (P 0). 

w) 30 WN 741; 98 Ind, Cas. 28; A IR 1926 
Oudh 606; 1 Luck. 560, 

(7) 5 OW N 210; 110 Ind. Cas. 79; 3 Luck, 472; A 
I R1929 Oudh 88. 2 tis 
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and have, therefore, no hearing on’ the 
facts of the present case. We may, how- 
ever, point out that even under s. 111 (d) of 
the Transfer of Property Act, which deals 
with merger in the case of a lessee, it is 
necessary that the interests of the lessor and 
the lessee should become vested in one per- 
son in the same right. 

The result is that we decree this appeal 
with costs, set aside the order of the learn- 
ed District Judge and restore that of the 
learned Civil Judge. 

D. Order set aside. 


anpe ta 


RANGOON HIGH COURT 
Criminal Appeals Nos. 104 and 105 of 
1937 


an March 2, 1937 
Rogsgets, O. J. 
NGA PO AUNG ANo ofaERs— 
APPELLANTS 
versus 


EMPEROR— RESPONDENT 


Criminal trial—Confession—Retracted confession 
--Conviction on its basis—Legality of —Evidence— 
Accomplice—Corroboration—Corroborating evidence, 
if should implicate each accused—Some accused im- 
plicated—Corroboration as regards identity of others 
—Necessity of. 

An accused person can lawfully be convicted on 
his own confession even when it has later been re- 
tracted, if the Court is satisfied of its truth. 

One accomplica cannot corroborate another. The 
case of each of the accused must be taken on its 
merits and independent corroborative testimony 
must be sought for in every instance. It is not 
enough to find such corroboration as regards the 
presence and participation in the crime by several of 
the accused and then to conclude that the evidence of 
the accomplices must be true so faras it implicates the 
rest. The danger in these cases is that while an 
accomplice may be telling a story which isin ths 
main true, they may wickedly implicate persons who 
took no part inthe joint crime, although the story 
as tothe commission ofa joint crime by a number 
af criminals acting in concert may be well establish- 
ed. Therule of prudence demands that the evidence 
of accomplices should be corroborated in material 
particulars implicating each of the accused. 

Held, that when there are a number of accomplices 
giving evidence against seven accused persons, it 
was a mistake, having found corroborative evidence 
implicating four of them, for the Judge to assume 
that the story of the accomplices did not require cor- 
roboration as regards the identity of the other 
three, 


Or. A. from an order of the Sessions 
Judge, Toungoo, dated January 2, 193%. 

Judgment.—One of these appeals is 
brought by seven prisoners convicted of 
taking part in a dacoity at Songwe vil- 
lage on June 19 last. There was an eighth 


prisoner Po Aung who pleaded guilty and 
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was sentenced to’ seyen years’ -figorous 
imprisonment, and he also appeals, and a 
ninth, Chit Tin, who was made an approver 
in the case. The dacoity took place at the 
house of U Myaing, and none of the in- 
mates were able to recoguize any of the 
dacoits. Ths house-holder U Myaing was 
upstairs and so was his daughter Ma Ngwe 
Byu: in the downstairs part of the house 
was his son-in-law Maung Than together 
with the latter's wife Ma Kin Than and 
her baby. Maung Than was intimidated 
by the dacoits who ordered him to open 
the door which he did, and he was tied up 
and his wife was compelled to hand over 
certain jewellery to the .dacoits. He was 
led away as a hostage, and in his evidence 
he speaks of at least seven dacoits being 
in the house, but in the first information 
report he spoke of five dacoits only and of 
a sixth manin charge of a boat awaiting 
their return. 

The detection of the culprits was brought 
about by the fact that five of them were 
taken by boat from Wingabaw to Targyo, 
being a village on the opposite side of the 
river to Songwe where the dacoity took 
place, on the morning of June 19, that is 
the same morning as the dacoity. Those 
persons were the appellants Mwe Ni, Po 
Kyaing, Nga Ni, Kya Gaing and the cone 
victed prisoner Po Aung. As soon as 
inquiries were set on foot which revealed 
to some of the dacoits that they were sus- 
pected, Mwe Ni, one of the appellants, 
made a statement and was taken to U Hla 
Maung, the Additional Magistrate, by whom 
his confession was recorded. It was sub- 
sequently retracted atthe Sessions trial. 
Two other persons made confessions. One 
was Chit Tin who became an approver 
and gave evidence for the prosecution, and 
another was Po Aung who pleaded guilty 
at the Sessions trial and was duly sen- 
tenced and afterwards became a witness for 
the prosecution. 

The learned Sessions Judge rightly 
pointed out as regards Mwe Ni that an 
accused person can lawfully be convicted 
on his own confessions even when it has 
later been retracted if the Court is satis- 
fied of its truth. And the learned Ses- 
sions Judge proceeded to consider the other 
two confessions remarking that the evidence 
of Po Aung was more worthy of credit 
than that of Ohit Tin who was only an 
approver. He accepted the evidence of Po 
Aung and Chit Tin together with the re- 
tracted confession of Mwe Ni and convicted 
all the appellants. It is true that {the evi- 
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dence of Po Aung deserves greater weight 
than that of Chit Tin, for the former had 
been convicted and sentenced and had 
nothing to gain or lose, as far as can be 
seen, by giving false evidence. But he 
was nevertheless an accomplice and it is 
important to notice that all this body of 
evidence was given by persons who were 
confessedly accomplices in the crime. 

As regards the identity of each of the 
appellants, corroboration of this evidence 
was desirable. One accomplice cannot cor- 
roborate another as was recently explained 
in a Bench decision as yet unreported, by 
Leach, J. and myself. The case of each of 
the appellants must be taken on its merits 
and independent corroborative must be 
sought for in every instance. It is not 
enough tofind such corroboration as regards 
the presence and participation in the crime 
by several of the appellants andtken to 
conclude that the evidence of the accom- 
plices must be true so far as if implicates 
the rest. The danger in these cases is that 
while an accomplice may be. telling a story 
which is in the main true they may 
wickedly implicate persons who took no 
part in the joint crime, althould the story 
as tothe commission of a joint crime by 
a number of criminals acting in concert 
may be well established. The three pieces 
of evidence, namely, first Mwe Ni’s retracted 
confession, secondly, the testimony of Po 
Aung after his conviction, and thirdly, the 
testimony of Chit Tin, must all be classed 
together as the evidence of accomplices. As 
regards Mwe Ni, however, since part of this 
evidence is his own confession of guilt, I 
see noreason to differ from the finding of the 
learned Sessions Judge who accepted it. 

As regards Po Kyaing, Nga Ni and Kya 
Gaing there is an addition to this body of 
evidence independent evidence in corrobora- 
tion which goes to show that on the morn- 
ing of the dacoity they all went from 
Wingabaw village in the boat to Targyo 
which is about five miles from Shwegyin 
in company with Mwe Ni and Po Aung. 
I refer to the evidence of Maung Kya Yin, 
17th witness for the Crown, who identi- 
fied Nga Ni and Kya Gaing in Court as 
being two of the five men, though he did 
not know their names at the time. All 
the party were travelling together and 
they had three electric torches, three dahs 
and two Shan bags from one of which 
what looked like a gun barrel was pro- 
truding. Maung E Maung, the other boat- 
mab, says there were five and identifies all 
but Nga Ni. I accept the evidence of Maung 
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Kya Yin that Nga Ni was one of the 
party. There is no reason to disbelieve 
Maung Kya Yin: it was not suggested that 
this witness had any grudge against Nga 
Ni or any motive for giving false evidence 
against him. The Sessions Judge saw him 
and accepted his evidence. I agree that 
Po Kyaing must be regarded as a ringlead- 
er. He appears to have given orders when 
the dacoity was being arranged for an axe 
to be obtained and also for a cell for one 
of the electric torches. He produced two 
guns and according to Po Aung’s evidence, 
showed the rest of the party how to work 
them. He took the axe and broke open 
the back door: it was he who tied up Maung 
Than and threatened to kill him, and he 
also caught hold of U Myaing and his 
daughter Ma Newe Bu. m 

With regard to the other appellants Chit 
Maung, Tun Sein and Sein Tun, there 18-no 
evidence at all against them except that of 
the accomplices in the dacoity. It is not 
suggested that they were in the boat going 
to Targyo. The case as against them, as 
put forward by Po Aung, the convicted 
accomplice, is that the five in the boat met 
these three after disembarking at Targyo 
village and also met at the same time Chit 
Tin who afterwards became an approver. 
It is said that the band of dacoits was thus 
increased from five tonine and itis said 


that they went across the river this time in. ` 


two boats, and that. Tun Sein and Ohit 
Tin remained looking after the boats while 
Ohit Maung and Sein Tun went to the 
dacoited house. But there is no corrobora- 
tion of this except from the tainted source ° 
of other accomplices. Moreover, Maung 
Than inthe first information report, quite 
clearly said that he was taken down by 
the dacoits when they were leaving the 
place to one boat with a man waiting there 
and that there were five dacoits and the 
man who waited with the boat. Accord- 
ing to Chit Tin he was with one of two 
boats, but the story that Chit Maung, 
Tun Sein and Sein Tun were there is not 
only not corroborated by Maung Than but 
somewhat discounted in that in the first 
information report he speaks of six men 
in all and not nine. Moreover, Maung 
Than says in his evidence “I had known 
Chit Maung, Tun Sein and Sein Tun for 
many years before the dacoity”: he adds 
he was not allowed to raise his eyes and 
could not identify anybody: but these three 
appellants were known to him and Tun Sein 
and Sein Tun were also to U Myaing, the 
householder of the.daccited house, and to 
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Ma Newe Bu, his daughter who ig Maung 
Than’s wife and to Ma Kin Than, the other 
daughter, and none of these witnesses is 
able to identify them. The case against 
them is one of suspicion, but it may be 
that there was only one boat and only six 
men, though at the trial Maung Than said 
that atleast seven men entered the house. 
When it is remembered that the indepen- 
dent testimony relates to five dacoits only 
who went on the first bcat journey from 
Wingabaw to Targyo, the evidence, apart 
from that of accomplices, is consistent with 
thé conclusion that Chit Tin alone ferried 
them across to Songwe village, and was the 
sixth man in charge of the boat. Maung 
Than said in his evidence at the trial: 

“Y was taken to the Ianding stage. Near the 
landing stage I was made to lie face downward, 
There was a torchlight with one of these people 


who entered the house, I saw rivercraft, either a 
sampan or a boat's 


and later he adds: “I saw one man looking 
after the boat”. Bearing in mind, there- 
fore, the rule of prudence which demands 
that the evidence of accomplices should be 
corroborated In material particulars impli- 
cating each of the accused, the convictions 
of Chit Maung, Tun Sein and Sein Tun 
cannot stand. There is no corroboration 
from an untainted source to add these 
three men tothe gang of dacoits. It is 
possible that the gang did not exceed six 
persons, and even if it did, itis possible 


that the names of these three appellants — 


were added by the accomplices to shield 
other participants in the crime whose 
names have been withheld. The case was 
one of a very complex nature and must 
have been by no means easy to try, but 
when there are a number of accomplices 
giving evidence against seven accused per- 
sons it wasa mistake, having found cor- 
roborative evidence implicating four of 
them for the learned Judge to assume that 
the story of the accomplices did not require 
corroboration as regards the identity of the 
olher three. 

Accordingly the convictions recorded 
against Mwe Ni, Po Kyaing, Nga Ni and 
Kya QGaing will he upheld and the sen- 
tences passed on them affirmed; but as 
regards Chit Maung, Tun Sein and Sein 
Tun, the convictions will be quashed and 
they will be set at liberty. With regard 


to the other appellant Po Aung, as he has: 


pleaded guilty to an offence under s. 397, 
Indian Pena] Code, the least sentence which 
the Court has power to inflict is one of 
seven years’ rigorous imprisonment. I am, 
therefore, obliged formally to dismiss. his 
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appeal. Chit Tin was made an approver 
and escaped without punishment: the pre- 
sent appellant is a man of 62 years of age 
whose evidence has assisted in bringing 
the other criminals to justice: for some 
reason he was not made an approver 
though his part in the dacoity appears to 
have been a minor one: he has spent 
91 months in jail and accordingly I bring 
these facts to the notice of the authorities 
in order that the question of extending 
clemency to him may be considered. 
N. Order accordingly. 





BOMBAY HIGH COURT 
First Civil Appeal No. 295 of 1931 
December 2, 1936 
BARLEE AND DIVATIA, JJ. 
KISANDAS LAXMANDAS GUJ AR AND 
OTRERS—-DEFENDANTS—-APPELLANTS 


VETSUS 
GODAVARIBAI GOVINDAS GUJAR ann 
OTHERS—-PLAINTIFFS—RESPONDENTS _ 

Limitation Act (IX of 1908), a. 10—Court guardian, 
if an express trustee -Guardtans and Wards Act 
(VIII of 1890), sa, 27, 39, 20—Property, if vests in 
guardian—Suit by minor for accounts against guar- 
dian more than three years after his becoming major 
—Suit, if barred. 

In order that a Court guardian may become & 
trustee in whom property is vested for a specific 
purpose and as such comes unders. 10, Limitation 
Act, some property must vest in him for a specific 
purpose. There is, however, no vesting section in 
the Guardians and Wards Act. Section 27 requires 
a guardian to deal with the minor's property as care- 
fully as if it were his own. In 8. 20 a fiduciary 
relationship is created between the minor and his 
guardian and under s. 39 he has to perform the 
duties of his trust. But these provisions do not 
amount to vesting the property m the guardian as 
a trustee for a specific purpose. The scheme of the 
Act shows that a guardian is regarded as an agent 
acting on behalf of the minor with a liability ana- 
logous to that of a trustee. That, however, does 
not make him an express trustee. In the Trusts 
Act, also the only reference to a guardian is in IU. 
(h) to g. 88 which comes under the chapter, Ot 
certain obligations in the nature of trust.” This 
would mean that the relation between a guardian 
and minor is fiduciary, and his obligations are based 
on aconstructive as opposed to an express trust. 

Consequently, when aminor files a suit against 
the guardian for accounts more than three years 
after his attaining majority, the suit is time-barred 
as s, 10, Limitation Act, does not apply, the Oourt 
guardian not being an express trustes. 


Mr. P. B. Gajendragadkar, for the Appel- 


Pee S. Y. Abhyankir’and S. Nara- 


inaiah, for the Respondents. 


Barlee, J.—One Kishandas died leaving 
a widow, a son Ganpatdas, and some minor 
daughters. The widow and Ganpatdas died 
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and the estate came to the minor daughters, 
who are the plaintiffs in this case. In 1900 
the District Court appointed two persons, 
Ganpatdas Hirachand and lLaxmandas 
Narottamdas, to be guardians of the minors’ 
property, and each of them entered intoa 
bond under s 34 (a), Guardians and Wards 
Act, making himself liable to the extent of 
Rs. 6,000 if he failed duly to account for 
what he might receive in respect of the 
property of the wards, The plaintiffs came 
of age in the years 1914 and 1915 and in 
1919 Ganpatdas exhibited his accounts, 
paid what was due from him to the minors 
and obtained from them a receipt and later 
got a discharge from the Court. The other 
guardian Laxmandas did not render an 
account and the plaintiffs applied to the 
District Court for'an assignment of the bond 
to enable them to file a suit against him. 
In the course of these proceedings he died, 
the bond was assigned on July 19, 1922, and 
the Jadies filed Suit No. 700 of 1923 against 
the legal representatives of Laxmandas. 
That suit, they said, was for accounts under 
the bond, and they prayed for a decree for 
any balance which might be found due 
from the legal representatives of Laxman- 
das deceased on an account being taken. 
Their suit was dismissed on the ground of 
limitation. On an appeal being made to 
the District Court; the District Judge held 
that it was not time barred inasmuch as 
they were entitled to the benefit of s. 10, 
Limitation Act, since he held that the certi- 
ficated guardian was an express trustee. 
Thereafter the suit was decided on its. 
merits by Mr. Limaye, the First Class Sub- 
ordinate Judge, and be made a decree for 
Rs. 6,000. After taking accounts he found 
that a larger sum was due, but having 
regard to the fact that the plaintiffs were 
suing as assignees of the bond, he con- 
sidered that the maximum amount which 
he eculd allow them in that suit was 
Rs. 6,000. Thereafter the ladies filed the 
present Suit No. 695 of 1930, the cause of 
action being their right to call on their 
guardian for an account inasmuch as that 
right is preserved tothem by s. 37, Guar- 
dians and Wards Act. The learned Sub- 


ordinate Judge has given them a decree for. 


Rs. 2,833 and odd, and the legal represent- 
atives of the deceased Laxmandas have 
appealed. i 

Mr. Gajendragadkar on behalf of the 
appellants has based his case on two 
grounds, that this suit is res judicata and 
that it is barred by limitation. The first 
ground I shall deal with very chortly. The 
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learned Advocate concedes that the plaintiffs 
had two causes of action, but his contention 
is that in fact they joined both their causes 
of acticn in their last suit. But we do not 
find that this is correct. As I have said, 
Mr. Limaye, who decided the last suit, was 
of opinion that it was based on a single 
cause of action under the bond, and after 
reading the pleadings in the plaint in that 
suit we think that he was right. The plaint 
is recorded in Ex. 47, which is a copy of 
the decree in that suit, and para. 4 makes 
it sufficiently clear that the plaintiffs were - 
asking for accounts under the bond. °A 
more serious argument is that the suit is 
barred by limitation. It is conceded that 
it was filed more than three years after the 
ladies came of age. In fact they did not 
start any litigation for seven years after 
they came of age. The learned Judge has 
considered this point and has decided that 
the plaintiffs were entitled to the benefit 
of s. 10, Limitation Act, on the ground that 
their late guardian Laxmandas was an 
express trustee within the meaning of that 
section. The actual wording of the section 
is: . 

“Notwithstanding anything hereinbefore contained 
no sujt against a person in whom property has be- 
come vested in trust for any specific purpose, or 
against his legal representatives or assigns . . . shall 
be barred by any length of time.” 

We are unable to agree with the learned 
Subordinate Judge that the guardians were 
express trustees. A trust, according to the 
definition in s. 3, Trusts Act, 1832, is an 
obligation annexed to ownership, and what 
the plaintiffs had to show was that the 
effect of the appointment of the guardians 
was to vest the plaintiffs’ property in them 
as owners. But we have not been able to 
discover any vesting section in the Guar- 
dians and Wards Act. Mr. Abbyankar, 
who has argued the case on behalf of the 
plaintiffs, (now respondents), has had to ~ 
admit that there is no such section. The 
Guardians and Wards Act gives the guar- 
dians certain righis and certain duties of 
management, and certain liabilities, but 
it doesnot make them owners. Their posi- 
tion is fiduciary under s. 2J, and is analo- 
gous to the position of a trustee, but there 
is nothing in the whole Act to show that a 
guardian is a trustee. There is no express 
authority on this particular point, but in 
Ma Thein May v. U Po Kin (1), it was 
decided that a natural guardian is not a 
trustee, and at p. 210% I find the following 


a 3 R208; 86 Ind. Oas. 297; A I R 1925 Rang, 
289. : 
Pago of 3R.—[Ed.] 
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passage : l 

“Reference may aleo be made to the definition ofa 
trust in s. 3, Trusts Act IT of 1832. “A ‘trust’ is an 
obligation annexed to the ownership of property .‘:.” 
From this it is clear that in all trusts the trustee is 
the legal owner.” 

As far as we can see, there is no difference 
between the estates of a private and a 
certificated trustee, and thérefore this deci- 
sion is an authority for the view which we 
have taken. Mr. Abhyankar has contended 
that this questicn is res judicata, As I have 
said in the former Suit No. 700 of 1923, the 
claim of the plaintiffs was dismissed in the 
trial Court on the ground of limitation, and 
on appeal the learned District Judge 
decided that the plaintiffs were entitled to 
the benefit of s. 10, Limitation Act, on the 
ground that the guardians were express 
trustees. That suit was between the same 
parties, and it appears to us that the Judge 
who tried that suit, Mr. Mehendale, First 
Class Subordinate Judge of Satara, was 
competent to try the subsequent suit. But 
the parties were not litigating under the 
same title. In the first suit the present 
plaintiffs sued as assignees on an assign- 
ment by the District Judge, and in the 
present suit they are suing for themselves. 
It appears to us, therefore, that the decision 
in that suit cannot be res judicata in this 
suit. For these reasons we must hold that 
the present suit was time-barred, and there- 
fore, we must set aside the decree of the 
lower Court and dismiss the plaintiffs claim 
with costs throughout. The cross-objections, 
too, are dismissed with costs, 

Divatia, J—I concur. The point of 
limitation in this case, though not covered 
by any express authority, seems to be 
clear on the sections of the Guardians and 
Wards Act as well as the Trusts Act. The 
point shortly stated is whether a Court 
guardian isa trustee in whom property is 
“ vested for a specific purpose and as such 
- comes under s. 10, Limitation Act. The 
lower Court has held that he does. But 
in order that he may come under that sec- 
tion, it is clear that some property must 
vest in him for a specific purpose. There 
is, however, no vesting section in the 
Guardians and Wards Act, s. 27, requires a 
guardian to deal with the minor's property 
as carefully as:if it were his own. Ins, 20 
a fiduciary relationship is created between 
the minor and his guardian and under s. 39 
he has to perform the duties of his trust. 
But these provisions do not amount to vest- 
ing the property.in the guardian as a trustee 
for a specific purpose. The scheme of the 
Act shows that a guardian is regarded as 
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an agent acting on behalf of the minor 
with a liability analogous to that of a 
trustee. That, however, doas not make him 
an express trustee. In the Trusts Act also 
the only reference to a guardianisin TIL. th) 
to s.88 which comes under the chapter 
“Of certain obligations in the nature of 
trusts.” This would mean that the relation 
between a guardian and minor is fiduciary. 
and his obligations are based on a construc- 
tive as opposed to an express trust. With 
regard to the respondents’ argument that 
the point of limitation is concluded by res 
judicata, I think he cannot be allowed to 
urge 1t in appeal because it would be in- 
consistent with his own pleading in the 
plaint where he has urged that the capa- 
cities of the plaintiffs in the two suits are 
different. I, therefore, agree thatthe decree 
of the lower Court should be reversed on the 
ground that the suit is barred by limitation. 

N. Decree reversed. 
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MADRAS HIGH COURT 
Second Civil Appeal No. 119 of 1932. 
February 24, 1936 
VENKATARAMANA Rao, J, 
ACHANTA CHITTAMMA—APPELLANT 


VETSUS 
GUNISETTI MUREYYA AND orszrs— 


RESPONDENTS 

Transfer of Property Act (IV of 1889), 
Statutory charge, when extinguished—Part of pur- 
chase money left with vendee to be paid to vendor 
after happening of certain evente—Nothing to show 
that charge was intended to be extinguished—Auction- 
purchaser of vendor's right, if can enforce charge—- 
Charge, whether operates even against bona fide pur- 
cia big value ve us thee 

n order to extinguish the statutory char ‘ 
must be an express contract or aneh ar for ek 
it is a necessary implication that such contract exists 
and if is not excluded by a contract, covenant or 
agreement with respect tothe purchase money which 
is not inconsistent with the continuance of the 
on Where b 

ere by an agreement a part of 

money is left with the purchaser to Beale erie 
vendor after the happening of a certain event, the 
charge cannot be extinguished, in the absence of an 
indication inthe agreement that the charge ig in- 
tudes ie EN EE and the auction-purchaser 
of vendor s right can enforce it. Webb v. 
Ate ee v. Macpherson 

The statutory charge under s, 55 (4), Transfer of 
Property Act, isan interest in immovable property 
If, therefore, it is an interest in immovable property 
and not a mere equity, the purchaser can only take 
such interest as his vendor can convey which will be 
the property subject to such interest, Consequently 
a charge created on property operates, in the absence 
of a special provision of law, even against a bona 
fide purchaser for value without notice, 

[Case-law referred to.] 


8. 55 (4)— 
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S. O. A. against the decree of the 
Sub-Judge, Narsapur, in A. S. No. 370 of 
1927. 

Mr. Ch. Raghava Rao, for the Appellant. 

Mr. M. Appa Rao, for the Respondents, 

Judgment.—The suit out of which this 
second appeal arises was instituted by the 
plaintiff to enforce a statutory charge 
which defendant No. 1 had under a sale- 
deed dated May 5, 1915, executed by him in 
favour of defendant No. 3 of the suit prop- 
erty and which the plaintiff purchased at a 
Court-sale. The sale by defendant No. 1 
was for Rs. 5,500 and out of the same a sum 
of Rs. 833 was retained with defendant 
No. 3. The object was to enable defend- 
ant No. 3 to pay maintenance out of the 
interest thereon to one Manickam, the step- 
mother of defendant No. 1. The sale-deed 
was execated on May 5, 1915, and on the 
same date an agreement was also executed 
by defendant No. 3, Ex. l, in favour of 
defendant No. 1 reciting the retention of 
the said sum of Rs. 833 and providing that 
the sum should be retained with defend- 
ant No.3 so long as the maintenance pay- 
able to the stepmother continues, that he 
shovld pay the interest on the said amount 
at the rate of nine per cent. towards the 
maintenance payable to the said Manickam 
and that the principal sum of Rs. 833 
should be paid after the death of the 
said Manickam whenever demanded or if 
in the meanwhile, the maintenance claim 
was adjusted. The said sale deed refers 
to Ex. 1. The said Manickam died on 
June 1, 1923. In execution of a decree in 
O. S$. No. 306 of 1917 on the file of the 
Court of the District Munsif of Narsapur, 
a creditor of defendant No. 1 attached the 
right to the said sum of money and the 
same was sold and purchased by the plaint- 
iff. On the strength of the said purchase 
the plaintiff has instituted this suit to re- 
cover the said sum by the sale of the said 
property. The main contesting defendant 
is defendant No. 4, wife of defendant No 3, 
who purchased the suit property bya sale- 
deed dated April 3, 1931. Both the Courts 
have decreed the plaintiff's claim. 

Mr. Raghava Rao on behalf of defendant 
No. 4 urges three contentions before me. 
His. first contention is that as defendant 
No. 1 has taken Ex. 1 the statutory charge 
under s. 55 (4), Transfer of Property Act, 
has been extinguished. This contention 
seems to me to be untenable. In order 
to extinguish the statutory charge there 
must be an express contract or something 
from which it is a necessary implication 
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that such contract exists and it is not ex- 
cluded by a contract, covenant, or agree- 
ment with respect to the purchase money 
which is not inconsistent with the conti- 
nuance of the charge vide Webb v. Mac- 
pherson (1) at p. 72*. It ison this principle 
that the mere taking of a promissory note 
or a Collateral security was held not to 
extinguish a statutory charge. In this 
case Ex. 1 embodies an arrangement in 
and by which the principal sum of Rs. 833 
was to be paid after the happening of a 
certain event. Instead of embodying the 
conditions relating thereto in the sale-deed,* 
a separate document was executed and the 
sale-deed does refer to Ex. 1 so that both 
the sale-deed and Ex. 1 must be treated as 
one transaction. There is absolutely noth- 
ing from the recitals of Ex. 1 to indicate 
that the statutory charge was intended to 
be extinguished. The payment of the said 
sum was only deferred and nothing more. 
I am, thérefore of opinion,that the statu-- 
tory charge subsisted on the date of the 
purchase by the plaintiff. 

The next contention is that there was 
no assignment of the charge. On a refer- 
ence to the sale proclamation and the sale 
list it is clear that what was sold was the 
right which defendant No. 1 had under the 
sale-deed. It was not a right to mere 
money alone that was sold and purchased 
but all the rights which defendant No. 1 
had under the sale-deed. Therefore the 
charge was also sold and it passed to the 
plaintif. The last contention of Mr. Ra- 
ghava Rao is that his client is a bona fide 
purchaser for value without notice. Ido 
not find this plea has been specifically 
taken nor is there any issue relating there- 
to. The only issue which I find is whether 
the sale in favour of defendant No.4 isa 
nominal transaction. I find in para. 8 of 
the learned District Munsif’s judgment that 
the sale in favour of defendant No. 4 was 
held to be a nominal transaction. The 
learned Subordinate Judge has not given 
any finding on the point as he considered 
it unnecessary todo so. A finding on this 
issue does not necessarily establish that 
the purchase was without notice. The 
purchase in this case was made and the 
suit was filed before the amendment of 
the Transfer of Property Act. The case, 
therefore, will have to be judged according 
to the law which prevailed before if. So 
far as our High Court is concerned, the 
charge was held to be enforceable, even 

(1) 31 © 57; 30 I A 238; 8 Sar. 554 (P 0). 

*Page of 31 O.—[H#d.] 
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against bona „fide purchasers for value 
without notice: vide Cooling v. Saravana (2); 
Srinivasa Raghava Aiyangar v. Ranga- 
natha Ayyangar (3) and Mollaya Padayachi 
v. Krishnaswami Ayyar (4) at p. 639*. Mr. 
Raghava Rao relies upon Arvamuda Ayyan- 
gar v. Abiramanalli Ayah (5) wherein 
at p. 569t, Madhavan Nair, J., makes the 
following observations referring to the 
oe ea as to the notice in s. 100 of the 
ct: 

“But it may be said that the amendment does 
not alter the law but shows more clearly what 
the, rights and liabilities of a charge-holder are. 

There is no discussion of the matter and 
further the position seems to have been 
conceded. If the observations are meant 
to imply that the law as’ declared by the 
amendment was the same as before, I am 
not inclined to agree. It was certainly 
intended to set at rest the conflict of views 
prevailing in the various Courts. The 
statutory charge under s. 55 (4) has been 
held to be an interest in immovable prop- 
erty: vide the decision of Madhavan Nair, 
J.in Ranganatha Ayyangar v. Rajagopala 
Ayyangar (6) following Dayal Singh v. 
Inder Singh (7) and Rajagopala Ayyangar 
V. Ranganatha Ayyanger (8) which confirm- 
ed the decision of Madhavan Nair, J. If 
therefore it is an interest in immovable 
property and not a mere equity, the pur- 
chaser can only take such interest as his 
vendor can convey which will be the prop- 
erty subject to such interest. The decisions 
of our High Oourt are based upon this 
view. In Cooling v. Saravana (2) where 
the facts were that A mortgaged his land 
to B to secure repayment of the loan and 
A agreed that in case the property is lost 
by an adverse claim, B can realise the 
money frem A's house, a charge was held 
to be created on the house so as to be 
operative against a bona fide purchaser 


(2) 12 M69. 

(3) 36 M LJ 618; 51 Ind. Cas, 963; A IR 1919 
328; 25 M L T 357. 

(4)47 M L J 622; 85 Ind, Cas 855; A IR 1925 Mad. 
95; 21 L W 336. 

(5) 66 M L -J 566; 150 Ind. Cas 930; A IR 1934 
Mad, 353; (1939 M WN 180; 39 L W 732; 7 RM 45. 

(®© AIR 1933 Mad. 181; 142 Ind, Qas. 730, Ind. 
Rul. (1933) Mad, 251. 

(7) 51M L J 788; 98 Ind. Oas. £08; AIR1926P C 
94; 53 IA 214; 24 ALJ 807; (1926) M W N 602,30 
W N 634; 24 LW 396;44 O L J97; 7 PLT 661; 
Boor 1372; 31 OW N 125; 28 PL R10 


(P 0). 
(8) 40 L W 481; 152 Ind. Cas, 375; A I R 1934 Mad. 
615; (1934) M W N 1194; 7 R M 219, 
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sami Ayyer, J. observes as follows: 

“When that document was executed, Varada 
Desikachari was competent to encumber his prop- 
erty either at once or subject to a contingency, 
and a subsequent purchaser who can only stand 
in his place takes the property subject to such 
restrictions, as would attach to him as owner if 
he never parted with the property. In the ab- 
sence of a special provision of law we do not see 
how a bona fide porna can operate to secure a 
larger interest than the vendor himself had and 
was competent to transfer.” 

It seems tome, therefore, that defend- 
ant No. 4, even if he were a bona fide pur- 
chaser for the value without notice, will 
be bound by the charge. `I therefore dis- 
miss the second appeal with costs. (Leave 
refused.) 

Ac D. 
~ *Page of 12 M—|Ed.| 


Appeal dismissed. 
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OUDH CHIEF COURT 
Second Civil Appeal No. 292 of 1935 
August 4, 1937 
Srivastava, ©. J. AND Zra-UL Hagan, J. 
Syed SIBTAI HASSAN—PLAINTIFp— 
APPELLANT 
VETSUS 
Tus GUARDIAN ASSURANCE Co., Lrp. 


AND ANOTHER— DEFENDANTSs—REsPoNDENTS 

Insurance—Motor  tnsurance—Policy subject to 
terms and conditions “ whether inscribed on the face 
of -the policy or endorsed thereon "Entry in 
schedule as “carrying passengers only", under 
heading, “ used for following purposes"—~Bus used 
for carrying cages of monkies—Accident and fire— 
Held, Insurance Company absolved from obligation, 

The operative part of a Motor Bus Insurance 
policy was as follows :—~‘ Now this policy witnesseth 
that the company during the said period or during 
the continuance of this policy by renewal, shall 
subject to theterms and conditions of this policy 
whether inscribed onthe face hereof or endorsed 
thereon, indemnify the insured, in respect of any 
vehicle described in the schedule .. " 


+8 noa hohe 


only.” 
put cages carrying monkies on the chassis, While 


fire was burnt : 

Held, that though Schedule was intended for the 
description of the vehicle, the endorsement about the 
vehicle being warranted to be used only for carry- 
ing passengers was Clearly a term of the policy 
which had been endorsed onthe back of it. Tt 
could not cease tobe a term of the policy merely 
beeause if happened to be endorsed as partof the 
Schedule. Any endorsement whether on the face of 
the instrument or at the back of it, if it constituted 
one of the terms of the policy and was intended ag 
such must be regarded ag one of the terms govern- 
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ing the application of the policy and that this use of 
the bus for carrying monkies had the effect of mak- 
ing an alteration in the risk which was intended 
to be covered by the policy and that the unwarrant- 
ed use did, asa matter of fact, involve a greater 
risk than what was contemplated by the warranted 
use as given inthe policy with the result that the 
Insurance Company was absolved from its obliga- 
tion under the policy. Roberts v. Anglo-Saxon 
Insurance Association (1), followed. oes 

§.C. A. against the order of the District 
Judge, Lucknow, dated January 9, 1935. 

Mr. Huder Hussain, for the Appellant. 

Mr. John Jackson, for the Respondent. 


Judgment.—This is a plaintiff's appeal 
against the decree dated January 9, 1935, 
of the Jearned District Judge of Lucknow, 
reversing the decree dated March 15, 1934, 
of the learned Civil Judge of that District. 

The admitted facts of the case are that 
on August 27, 1931, the plaintiff purchased 
a motor bus from the defendant No. 2, on 
the hire-purchase system. On the same 
day the bus was insured with the defendant 
No. 1 for one year on payment of a pre- 
mium of Rs. 288% In May, 1932, the 
plaintiff removed the body of the bus and 
loaded the chassis of the bus with cages 
containing 345 young monkeys. While he 
was driving with this load of monkeys to 
Caleutta, on May 16, 1932, the car met with 
an accident somewhere near Gaya. It turn- 
ed turtle, caught fire and was burnt. The 
plaintiff thereupon made a claim from the 
defendant No. 1, but the latter having 
denied his liability for it, the plaintiff 
instituted the present suit claiming Rs. 3,600 
on account of the value of the bus and 
Rs. 900 on account of other damages. One 
of the defences raised by the defendant 
No. 1, was that the agreement between 
the parties was that passengers only were 
to be carried in the bus, and that the 
plaintiff, having removed the body of the 
car and used it for carrying monkeys, the 
defendant was not liable for any 1c8s suf- 
fered by the plaintiff as a result of the 
accident. The trial Court disallowed all 
the pleas raised in defence and gave the 
plaintiff a decree for Rs. 2,780. On appeal 
the learned District Judge disagreed with 
the trial Court and held that the accident 
having occured when the bus was being 
used contrary to the terms of the policy 
the plaintiff was not entitled to claim any 
damages on the basis of the insurance 
policy. He accordingly set aside the decree 
of the trial Court and dismissed the plaintiffs 
suit. 

The only. contention urged on behalf of 
the appellant is about the interpretation of 
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the terms of the insurance policy Ex. A 
and the effect of the accident taking place 
when the bus was being used for carrying 
a load of monkeys. The operative part of 


the policy is as follows: — 

“Now this policy witnesseth that the Company 
during the said period or during the continuance 
of this policy by renewal, shall, subject to the terms 
and conditions of this policy, whether inscribed on 
the face hereof ər endorsed thereon, indemnify the 
insured, in respect of any vehicle described in the 
BONCA UIC. cscissvnisssseovessscosveaias $ 


At the back of the policy there is endors- 
ed a schedule giving the make of the 
vehicle, the chassis number and the esti- 
mated value of the vehicle. The heading 
of the last column in this schedule is 
“Warranted. Used only for the following 
purposes’. The entry in this column is 
“carrying passengers only’. It is argued 
that there being no provision in the body 
of the policy that the bus was warranted 
for carrying passengers only, the entry in 
the last column of the schedule cannot be 
regarded as a term or condition of the 
policy limiting the use of the bus to the 
purpose of carrying passengers. We are 
of opinion that this argument has no sub- 
stance. The material words in the opera: 
tive clause of the policy which has been 
quoted above are: “The terms and condi- 
tions of this policy, whether inscribéd on 
the face hereof or endorsed hereon.” The 
conditions so referred to are printed at the | 
foot on the face of the policy. The endorse- 
ment contained in the last column of the 
schedule appears to us to be one of the 


` terms endorsed on the policy within the 


meaning of the words just quoted. It is 
true that the schedule was intended for the 
description of the vehicle but the endorse- 
ment about the vehicle being warranted to 
be used only for carrying passengers is 
clearly a term of the policy which has been 
endorsed on the back of it. It cannot cease 
to be a term of the policy merely because 
it happens to be endorsed as part of the 
schedule. Any endorsement whether on the 
face of the instrument or at the back of 
it, if if constitutes one of the terms of the 
policy and is intended as such must be 
regarded as one of the terms governing 
the application of the policy. We have, 
therefore, no hesitation in agreeing with 
the lower QOourt that one of the terms of 
the insurance policy was that the bus was 
to be used only for the carrying of passen- 
gers. The next question is whether there 
has been an alteration in the use of the 
bus such as would disentitle the plaintiff 
from claiming damages on the basis of the 


3 t 
1937 
Policy. We have no doubt, that insurance 
companies in carrying on their business 
work out their rates according to the risk 
involved in a particular case. {t can hard- 
ly be said that the rate chargeable in the 
case ofa vehicle used for carrying cages 
f of monkeys would be the same as. in the 
case of a vehicle used for carrying passen- 
gers. We are also clearly of opinion that 
a bus with its chassis loaded with cages 
full of monkeys would, at the face of it, 
be more. liable to accident than a bus with 
its body used for carrying passengers. 
_*As regards the law applicable to the case 
it has been accurately summed up in 
‘Halsbury’s Laws of England, Second Edi- 
tion, Vol. 18, p. 444, as follows: 

The obligation of the insurers is confined to the 
particular 1isk insured: if, therefore, the risk is 
altered their obligation ceases, There is an alterna- 
tion of the risk whenever an alteration is made 
which affects the rsk as defined in the policy 
whether as regards the subject-matter, its locality 
. or ifs circumstances, The alteration must, how- 
ever, bea real alteration making the risk a differ- 
ent risk: that is no alteration of the risk if the 
alteration made is une which was within the con- 
templation of the parties at the time when they 
entered into ths contract of insurance. An altera- 
tion-which does not affect the definition of the risk 
and made it inapplicable isnot an alteration of the 
risk, even though it increases the danger and in 
fact causes the loss; and any such alteration may 
be made with impunity, unless expressly prohibited.” 


The lower Appellate Court has referred 
to several cases in support of its decision. 
We propose to refer to only one of them which 
is more directly in point, Roberts v. Anglo- 
Saxon Insurance Association, Law Journal 
(1927) Vol, 96, p. 590, King’s Bench (1). 


ln this case the appellant issued a policy of- 


insurance on the respondent's motor car for 


£225. The policy ¢ontained in the schedule. 


particulars of the motor car which was 
insured followed by these words in print, 
“Warranted, used for the following pur- 
poses,” and then written in, were the tullow- 
ing words, “Commercial ‘Travelling’. During 
the currency of the policy the respondent’s 
motor car was being used to carry passen- 
gers when it caught nre and was destroyed. 
lt was held that the statement in the sche- 
dule that the motor car was to be used 
only fur commercial travelling was a state- 
ment descriptive of tue risk covered by the 
insurance“ that carrying passengers was 
not within that description and that the 
insurers were not liabie for the accident 
which happened while ihe motor car was 
being used to carry.passengers. The fact 
that the policy in this case was based on 


(1) (1927) 96 LJ K B 590, (1927) WC & I Rep. 
897; 187 Lit 243; 43T LR 359; 27 LI L R 313, 
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a propcsal which contained à declaration 
by the respondent which warranted that 
the motor car was to be used only for 
commercial travelling does not, in our 
opinion, make any difference. Thae policy 
Ex. A-l shows that it was also based on a 
‘proposal in writing which was declared 
as the basis .of the contract though the 
said proposal -has not been exhibited in the 
case. We are, therefore, clearly of opinion 
that at the time of the accident the bus 


` was used for a purpose different from the 


warranted purpose and that this had the 
effect of making an alteration in the nisk 
which was intended to be covered by the 
policy. We are further of opinion that the 
unwarranted use in the present case did, 
asa matter of fact, involve a greater risk 
than what was contemplated by the war- 
ranted use as given in tue policy. ‘he 
result, therefore, is that the defendant is 
absolved from its obligation under the 
policy. 

We accordingly uphold the decree of the 
lower Court, and dismiss the appeal with 
COS. 

D. Appeal dismissed. 


Fearne ee e e 


CALCUTTA HIGH COURT 
Civil Suit No. 1738 of 1930 
July 13, 1936 
PANOKRIDGE, J. 

J. H. RAYFIELD- APPLICANT 
VETSUS 


see? RAJ NARALN—RESPONDENT 


Civil Procedure Code (Act V of 19U8), O. XLVII, 
r. 1—Application for review presented before appeal 
is preferred — Gourt, tf hus jurisdiction to entertain 
application—Calcutta High Court Rules and Orders 
(Original Side), Chap XX ALI, rr. 34, 2, 3—Applica- 
tion for review, iJ can be held to be made when 
memorandum for review is filed Limitation Act 
(IX of 1908), Sch. L, Art. 162, s 12— Limitation jor 
application jor review—Haclusion of period—keld, 
on facts application was within time, 

lf the application for review is presented before 
the appeal is preferred, the Court is not deprived of 
jurisdiction to entertain the application fur review, 
on the ground that, when the application comes un to 
be dealt with, an appeal is pending. i 
- Having regardto the language of the Rules and 
Orders of the Original Side ot the Valcutta High Court, 
an application fur ieview must be held to be made 
when the memorandum of review is filed. .The per- 


-son who files a memorandum of review takes a step 


which initiates proceedings for review, and by domg 
so applies for a review of judgment within the Meau- 
ing ot O. XLVI, r.i, Pyare Mohan Kundu v. Kalu 
Khan L), referred to. 

The plaintiff applied to have the decree drawn 
up on March 7, 1936, and. the decree was 
finally filed on April 23, 1936. On May 1s, 1936, when 
limitation was about to expiie but had not expired, 
the defendant applied for a copy of the decres, . He 
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obtained a topy on May 20, 1936, on which date he 
filed his memorandum of review: 

Held, that asunder the Rules the person against 
whom a decree or order is obtained cannot apply 
for drawing it up unless the other party fails to do 
so Within four days from the date of the decree or 
order, the defendant was entitled to exclude the 
period from May 18 till May 20, as well as the period 
from March 4 to April 24, and he was just within the 
period of limitation, 

Mr. J. N. Majumdar, for the Applicant. 
Mr. P. N. Sen, for the Respondent. 
Judgment.—This is an application on 


behalf of the defendant asking for a review ' 


of a decree passed by me on March 4, 1936. 

The following are the circumstances which 
have led up tothe application. The plaint- 
iff fled a suit against the defendant in 
1930 asking for a decree for commission 
which he said was due in respect of certain 
contracts to supply timber and sleepers to 
the Railways, which the plaintiff had been 
instrumental in obtaining for the defendant. 
On August 14,1931, a consent decree was 
passed by Buckland, J., and it was referred 
to an Officer of the Court to report as to 
which of the contracts mentioned in the 
plaint remained unexecuted or unfulfilled 
owing to the default or negligence of the 
defendant, and as to what amount, if any, 
was due to the plaintiff by the defendant 
by way of damages or by way of commis- 


sion. The dispute arose - because of a term. 


in the agreement, whereby the defendant 
not only undertook -to pay commission on 
timber actually supplied, but also upon 
timber which he might fail-to supply through 
his default or negligence. The plaintiit’s 
claim was entirely, or almost entirely, in 
-in respect of timber which the defendant 
was alleged to have failed to supply owing 
to his default or negligence. The Officer 
of the Oourt to whom the matter was 
allocated, made a report and in his findings 
expressed the opinicn that there was no 
default or negligence on the part of the 
defendant, and that accordingly the plaintiff 
was not entitled to recover any sum from 
the defendant. 

The plaintiff moved to discharge or vary 
that report and the application was dealt 
with by me. I delivered judgment on March 
‘4, 1934, and held the findings of the Court’s 
Officer should be upheld with regard to 
all the contracts which were the subject- 
matter of the suit except one. With regard 
to that contract, I held that there had 
been default within the meaning of the 
agreement, and that the plaintiff was en- 
-titled to recover a sum of Ks. 6,466 as com- 
mission in respect of timber which, but for 
‘Ris default the defendant would have 
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supplied to the Railways. I said nothing 
about a decree being drawn up in terms 
of my judgment, and I am inclined to 
think that I dealt with the matter on the 
basis that it would thereafter come up for 
further directions on report. However, on 
March 7, 1936, the plaintiff put in a requisi- 
tion for drawing up the decree. At the 
time when this suit was instibuted, there was 
an application on the part of the plaintiff 
for the appointment of a Receiver of the 
various sums of money due from the Rail-’ 
ways to the defendant. Eventually no 
Receiver was appointed, and the plaintiff 
was secured by the defendant's depositing 
Government Paper to the value of Kts. 20,000 
in Court, and by his undertaking not to 
execute a decree for Rs. 3,725 whicn he ob- 
tained in the Subcrdinate Judge's Uourt at 
Agra on June 19, 1930. 

_ In the statement of facts which the plaint- 
iff filed before the Assistant Referee, he 
made the following admission: 

“I claim a sum of Rs. 19,677-4-0 from the said 
defendant as my commission as well as costs of 
this suit including this costs of the reference less 
the sum of Rs. 3,648 due by him to the defendant 
in respect of the Promissory Note mentioned by the 
defendant in para. 7 of his written statements.” 

Having regard to that admission, I think 
it cannot be questioned that if it had been 
realised on March 4, 1936, that my judgment 
dealing with the exceptions was going to 
be made the basis of a decree for the 
amount I found due by the defendant by 
way of commission, I should certainly have 
given the defendant credit for the amount 
of the Agra decree and directed the decree 
should be for the sum of Rs. 6,466 less the 
amount of Rs. 3,648 admitted by the plaint- 
iff to be due. Learned Counsel who has 
appeared forthe plaintiff has invited me 
to examine the pleadings with a view to 
coming to a decision whether a prima 
facie valid claim to set-off is made in the 
written statement. I decline to do this, 
because I think the plaintiff's admission 


‘in his statement of facts must be taken to 


be a waiver of any objection which he 
might have to the defendant’s claim on his 
decree being taken into consideration in 
this suit. It is said that insolvency pro- 
ceedings are pending against the plaintiff 
and that if 1 give the defendant credit 
for the sum admitted, the plaintiff will be 
charged with unduly preferring the defen- 
dant to his other creditors: as the plaintiff 
had strenuously objected to the application, 
I do not think there is any fear of sucha 
charge being made. 

In my opinion, the case, is prima facie 
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a case for review, since had I realised that 
a decree was going to be drawn up in terms 
‘of my judgment, I should have directed 
that tue defendant should have the benetit 
of the admission of the plaintiff's indebted- 
ness to him incorporated in the decree. 

It is suggested that the plaintiff's attor- 
ney has a large claim for coste and that 
‘if a smallar sum is left in Court, on which 
the attorney can exercise his lien, than 
would be the case if the decree were per- 
‘mitted to remain in its present form, the 
attorney will be prejudiced. Unless the 
attorney can go to the extent of saying that 
there is a fraudulent arrangement between 
the plaintiff and the defendant and that 
when the money is taken out of the Court, 
the plaintiff will get the whole of his claim 
from the defendant and thereby be able 
to defeat the attorney's lien. I do not think 
the attorney can be heard in the proceed- 
ing. 

Counsel appearing on behalf of the plaint- 
_ if has, as I have said, resisted the appii- 
cation, and there is no material on which I 
am entitled to say that the application is 
designed to carry out such an arrangement 
as I have indicated. 

‘Two technical points have been raised: 

The first arises out of O. XXVII, r.i U) 
(a). The decree of March 4, 1936, is appeal- 
able and under r. 1, a person is only 
entitled to ask for a review of an appealable 
decree, when no appeal has been preferred. 
In this case the memorandum of review was 
filed on May 20, 1935. 
memorandum of appeal was filed against 
the decree of March 4. Prima facie, there- 
fore, the defendant does not satisfy the 
provisions of r.1. However, it has been 
held that if the application for review is 
presented before the appeal is preferred, 
the Court is not deprived of jurisdiction 

to entertain the application for review, on 
the ground that, wnen the application comes 
on to be dealt witn, an appeal is pending. 
Under Chap. XX XU, r. 34 read with rr. 2 
and 3 of the Rules and Orders of the 
Original Side, the review of a decree or 
order made on the Original Side has to 
be initiated by a memorandum. At une 
time I was inclined to think that the 
application for review should not be con- 
sidered to be made until it was urged in 
Court. Having regard, however, to the 
language of the Rules and Orders I have 
come to the conclusion that the application 
for review must be held to be made when 
the memorandum of review is filed. IL 
notice that with regard to proceedings in 
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the Court of a Subordinate Judge, it was 
held in Pyari Mohan Kundu v. Kalu Khan 
(1) that where an application for a review 
of judgment was filed on June 26 and an 
appeal to the High Court was filed on July 
4, the Subordinate Judge’s Court was held 
to have jurisdiction to deal with the appli- 
cation for a review when it came up for 
hearing on August 5. I think I can apply 
this principle to he Original Side of the 
High Court. The person who files a memo- 
randum of review takes a step which 
initiates proceedings for review, and by 
doing so applies for a review of judgment 
within the meaning of O. XLVII, r. 1. 

Another point taken is that the applica- 
tion for review is barred by limitation. 
The period of limitation under Art. 162 is 
twenty days from the date of the decree 
or order. Ofcourse, this is subject to the 
provisions of s. 12 (2) of the Indian Limita. 
tion Act which provides that in computing 
the period of limitation prescribed for an 
appeal, an application for leave to appeal, 
and an application fora review of judg- 
ment, the day on which the judgment, com- 
plained of, was pronounced, and the time 
requisite for obtaining a copy of the decree, 
sentence or order appvaled from or sought 
to be reviewed, shall be excluded. 

Under our Rules, the person against 
whom a decree or order is obtained cannot 
apply for drawing it up’ unless the other 
party fails to doso within four days from 
the date of the decree or order. In this 
case, the plaintiff applied to have the decree 
drawn up on March 7, 1936. The decree 
was finally filed on April 28, 1936. In my 
opinion the defendant was entitled to 
exclude the time between the decree and 
the filing thereof. In other words, limitas- 
tion began to run from April 28, 1936. On 
May 18, 1936, when limitation was about 
to expire but had not expired, the defen- 
dant applied for a copy of the decree. He 
obtained acopy on May 20, 1936, on which 
date he filed his memorandum of review. 
I think he is entitled to exclude the period 
from May 18, till May 20, as well as the 
period from March 4 to April 24. In these 
circumstances, he is just within the period 
of limitation. 

For the reasons I have given, I vary the 
decree by directing that it be reduced by 
the sum admitted to be due to the defen- 
dant by the plaintiff in his statement of 
facts, that is to say, by Rs. 3,648 The 
defendant is entitled to the costs of this 


aP 44 01011; 41 Ind, Cas, 497; A T R 1917 Cal, 
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application. I direct, however, that any 
application for payment out of Court must 
be made on notice tothe plaintiff's attor- 
ney. 


Ns Order accordingly. 


OUDH` CHIEF COURT 
Civil Miscellaneous Appeal No. 42 of 1936 
July 26,1937 
Zls-UL-HAsAN AND Mapg ey, Jd. 
NORAH ALEXANDRINA MARGARET 
MOORE —APPELLANT 
VETSUS 
ARTHUR REGINALD MOORE— 
RESPONDENT 
Civil Procedure Code (Act V of 1908), O. XXI, 
r. 34— Decree nisi for divorce made absolute— Respon- 
dent husband asked to secure Rs. 3,000 to applicant by 
execution of proper instrument-—Respondent's failure 
to comply—Applicant, whether can proceed under 
0. XXI, r. 3i-—Special power-of-attorney on behalf 
of judgment-debtor in favour of applicant to with- 
draw sum from provident fund—Provident Funds Act 


. (XIX of 1925}, 8. 3G), whether contravened. 


The words “incurred by the subscriber” in s. 3 (1), 
Provident Funds Act show that the prohibition is 
against realization of money in respect of any debt 
or. liability that the subscriber himself incurred 
voluntarily, but not where the liability of the judg- 
ment-debtor to pay was imposed on him by Court’s 
decree and which was not incurred by him volun- 
tarily. = 

Where adecreemaking a decree nist for divorce 
against the husband absolute, contained a direction 
that “the respondent be and is hereby directed that he 
shall secure to the applicant a gross sum of Rs. 3,000 
and that he shall execute a proper instrument secur- 
ing that payment” andthe respondent failed to abide 
by the decree : a 

Held, that it was only under O, XXI, r. 34, Civil 
Procedure Code, that the decree-holder applicant 
could proceed and ask the Court that it may execute 
the necessary instrument on behalf of the respondent 
for securing the said sum to the applicant ; 

Held, further, that the execution of a special power- 
of-attorney by the judgment-debtor or by the Court 
on his behalf in favour of the decree-holder applicant 
authorizing her on behalf of the judgment-debtor to 
withdraw a sum of Rs. 3,000 out of the provident 
fund of the judgment-debtor, in the Railway Company 
in which he was employed did not contravene the 
provisions of s, 3(1) of the Provident Funds Act. — 

©. Mis. A. against the order of Mr. Justice 
Nanavutty, dated January 11, 1935. 

Mr. Haresh Chandra, for the Appellant. 

Judgment.—This is an appeal against 
an order of a learned Judge of this Oourt 
dismissing an application of the applicant, 
Mrs. Norah Alexandrina Moore, A decree 
nisi for divorce was passed in favour of 
the applicant against her husband Arthur 
Reginald Moore on August 10, 1932, and it 
was made absolute on May 1, 19833. On 


February 24,. 1934, the applicant put in an 


application for execution of tne decree in 
which she prayed that as Mr. Moore had 
failed to provide her with Rs. 3,000 for 
her and her children’s maintenance ac- 
cording to the terms of the decree absolute 
this Court may under O. XXI, r. 34 of 
the Code of Civil Procedure execute the 
necessary instrument on behalf of Mr. 
Moore, for securing the said sum to the 
applicant. 

The learned Judge of this Court held that 
O. XXI, r. 340f the Code of Civil Pro- 
cedure could not be made applicable to the 
case. . 

The respondent has not appeared before 
us. After hearing the learned Counsel for 
the appellant and considering the terms 
of the decree absolute we have come to 
the conclusion that the appeal should be 
allowed.: The learned Judge in his judg- 
ment says:-— 

“All that Mrs. Moore has got in her favour isa 
decree absolute for divorce. There is no decree in 
favour of the applicant for the execution by the 


judgment-debtor of any document or for the 
endorsement by him ofa negotiable instrument...” 

We regret we cannot subscribe to this 
view. The learned Judge of this Court 
who made the decree absolute has clearly 
said in his judgment:— 

“I think it suitable to direct that the respondent 
Mr. Moore shall secure to his wife a gross sum 
of Rs. 3,600 and thathe execute a proper instru- 
ment securing that payment.” 

And the decree also provides:— 


the applicant a gross sum of Rs, 3,000, and that 
he shall execute as proper instrument securing that 


payment.” 


It is not, therefore, correct to say that 
the decree in 'favour'of the applicant 
does not provide forthe execution by the 
judgment-debtor of any document. 

Asa copy of the order contained in the dec- 
ree absolute was served on the respondent, 
but he has not yet taken any stepsto comply 
with it, it ig only under O. XXI, r. 34 of 
the Code of Civil Procedure that the ap- 
plicant can now proceed. The questionis 
what kind of document this Court should 
get executed on behalf ofthe judgment- 
debtor. The applicant suggests that the 
document should take the form of a special 
power-of-attorney in favour of the ap- 
plicant authorizing her on behalf of the 
judgment-debtor to withdraw a sum of 
Rs. 3,000 out of the provident fund of the 
judgment: debtor, in the Railway Oompany 
in which he was employed. The learned 
Judge against whose order the present 
appeal has been filed objected to the 
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Special power-of-attorney on the-ground that 
7 apraarod to v Pi ene attempt 

avoid 83 -(1) of the Provident -F 
Act of 1925." eee “i ee 

We cannot, with respect, agree with this 


view. Section 3 (1) of the Provident Funds | 


an runs thus:—~ 
“A compulsory deposit i 
Railway Provident Tund ehall wot Set ear be 
capable of being assigned or charged and shall 
not be liable to attachment under any decree or 
order of any Civil Revenue, or Criminal Oourt 
in respect of any debt or liability incurred by 
e subscriber. or depositor, and neither the 
hoe a any Receiver appointed under 
titled to ci olvency’ Act, 1920, shall be en- 
deposit", 
In the first place, the manner in which 
the money is sought to be recovered by the 
. -applicant is neither an assignment nor a 
charge nor an attachment. In the second 
place, the amount decreed against the judg- 
ment-debtor. cannot also be said to have 
been decreed in respect of any debt or 
liability “incurred by the subscriber". 
The words “incurred by the subscriber" 
appear to us to show that the prohibition 
18 against realization of money in respect 
of any debt or liability that the subse- 
riber himself incurred voluntarily, but in 
the present case the liability of the judg- 
ment-debtor to pay Rs. 3,000 to the ap- 


plicant was imposed on him by this Oourt’s - 


decree and was not incurred 
voluntarily. We are, therefore, 
that:the execution of a special power-of- 
attorney by the judgment-debtor or by 
this Court on his behalf does not contra- 
vene the provisions of e. 3 (1) of the 
Provident Funds Act and it will undoub- 
tedly enable the decree-holder applicant to 


by him 


recover the money decreed in her favour, - 


that isto say, it will secure to her a su 
of Rs. 3,000 as directed in the decree. 
We, therefore, allow this. appeal, restore 
the applicant's 
and direct that the Registrar will execute 
a special power-of-attorney-on behalf of 
the judgment-debtor in favour of the ap- 
plicant after submitting a draft of it to 
the -Court for sanction. 


this appeal will be allowed to the ‘ape 
plicant. . 
D. Appeal allowed. 
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or have any claim on, any such compulsory 


--Judicata—Limitation Act (IX of 


of opinion - 


application for execution. 


Ex -parte costs of - 
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-. +. ALLAHABAD HIGH COURT. 
: First Civil STRED A 140 of 1934, 191 
= i of 1 


and 
Hxecution First Civil Appeal No. 279 of 1934 
l February 25, 1937 
Haeries AND RacHupaL Sixena, JJ. 
Kunwar MJHAMMAD UBAID-ULLAH 
KHAN—DEFANDANT —APPELLANT 
versus 
Kunwar MUHAMMAD ABDUL JALIL 
'KHAN— PLAINTIFF AND ofaers -DEFENDANTS 


— RESPONDENTS 

Res judicata—Two conflicting decisions —Later 
prevails—Decisions of Revenue Courts, whether can 
be res judicata—Restitutzon—Mone paid under 
decree—Suit for recovery, when lies—Decree not 
appealed against—When can be said to have been 
superseded by Appellate Court—Agra Tenancy Act 
(TII of 1926), s. 271—Conflicting decrees regarding 
“proprietary rights—Issue must be sent to Civil Court 
for decision-~Revenue Court itself -decrtding such 
question—Decree, whether acts as estoppel and res 

1908), Sch. I, 
Arts. 62, 109—Decree of Revenue Court modified 
and superseded by decree of Civil Court—Money paid 
under Revenue Court decree, whether ean be re- 
covered——Limitation, when runs—Limitation, once 


: running, if can be suspended—Possession, decree for, 


in 1929—Suit for mesne-projits for period from 1916 to 
1929, brought in 1932—No claim for profits within 


- three years of suit - Claim, if barred. 


Where there are two conflicting decisions upon 
the rights of the parties, the later decision must 
prevail particularly when the later decision is that 
of a superior Court. Mallu Mal v. Jhamman Lal iD, 
Dambar Singh v. Munawar Ali Khan (8) and Amar 
Singh v. Gobind Ram (9), followed. [p. 668, col. 1.] 

A decision ofa Revenue Court upon a question 
of title can operate by way of res judicata in a sub- 
sequent suit. ina Civil Oourt between the parties, 
[p 669, ool. 1.] 

[Case-law referred to, |’ 

Where money is paid by the plaintiff to the ‘de- 
fendant under the compulsion of legal process which 
is afterwards discovered not to have been due, the 
plaintiff cannot recover it back in an action for 
money had and received, The only question for 
determination in such a case is whether, the decrees or 
judgments under which the money was originally 
recovered have been reversed or superseded, The 
decree not appealed against is mot to be deemed 
to have been superseded by an order of the Privy 
Council or a decree of an Appellate Court unless 
it was theintention of their Lordships or such 
Appellate Court in passing such order or decree ex- 
pressly to deal with all the rights and liabilities 
of the parties. Onthe other hand, ifthe order or 
decree was not intended to deal with anything more 
than the facts of the particular case and the relief 
claimed in that particular case, then such order or 
decrees cannot be deemed to supersede other decrees 
obtained, though such decrees could not have been 
obtained ifthe later decision, which is said to 
supersede the earlier decrees, had been given before 
the suits, in which the earlier decrees were passed 
had “been determined. [p. 663, ool. l; p. 685, col. 2.] 

Oase-law discussed. | l 

nder s. 271, Agra Tenancy Act, the Revenus 
Gourt is only empowered to deal with the whole suit 
where it is clear that the question of proprietary 
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right has already been determined by a compe- 
tent Oourt. here there is a real doubt about 
the matter, and where there are apparently conflicting 
decrees and orders, then the Revenue Court must 
send an issue upon the question of proprietary 
right to the Oivil Oourt for a decision. If the 
Revenue Court decides a question of proprietary 
right when it should not have done so, then its 
decree is a decree passed without jurisdiction. That 
being so, the decree can be regarded as a nullity 
and does not operate by way of estoppel or res judt- 
cata between the parties in subsequent proceedings. 
Alisha v. Husain Bakhsh (14), Peyare Lal v. Banke 
Lal .(15) and Manohar Lal v. Baldeo Singh (6), 
relied on. [p. 670, col. 1.] 

[Case-law referred to.] 

The money paid under a decree obtained in the 
Revenue Court which is subsequently held to have 
been superseded and modified by a decree of the 
Oivil Court can be recovered but the cause of action 
accrues not on the date when the decree of the 
Revenue Oourt is superseded or modified but on the 
date when the money is actually recovered from the 
plaintifii Raja Nilmoney Singh Deo Bahadur Y. 
Sharoda Pershad (17), relied on. [p. 871, col. 1.] 

Once the period of limitation has begun to run, it 

‘cannot be suspended unless such suspension is ex- 
pressly provided for in the Limitation Act. 

Plaintiff after he .got a decree for possession 
in 1929, instituted a suit for mesne profits in 
1932, forthe period from 1916 to 1929. No claim 
was made for profits within three yearsof the suit: 

Held, that the period of limitation - was not 

suspended till the decree in 1929, as there is no 
provision inthe Act suspending limitation in cir- 
cumstances similar to those existing inthe present 
case. The defendant had wrongfully received the 
rents and profits of properties from the year 1916 
and time began to run against the, plaintifis from 
the date when he actually received the rents and 
profits. When the suit was actually brought three 
years. had elapsed since the receipt of the last pro- 
` fits claimed. Consequently the plaintiff’s claim was 


barred. Ram Charan Sahu v. Goga (2), followed. [p. 
661, col. 1.] 


F.C. A. from the decision of the Sub- 
Judge, Aligarh, dated February 21, 1934. 
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Messrs. Tej Bahadur Sapru and A. M: 
Khwaja, for the Appellant. 

Messrs. K, N. Katju and M. N. Kaul, fo 
the Respondents. 

Judgment.—These two First Appeals 
and the Execution Appeal arise out of liti- 
gation which had previously taken place bet- 
ween the parties.concerning certain zamin- 
dart shares in the villages of Chakhathal 
and Kakathal in the district of Aligarh. 

First Appeal No. 191 of 1933 is a plain- 
tiffs’ appeal against a decree of the learned 
Civil Judge of Aligarh, dismissing the 
plaintiffs’ claim for mesne profits for the 
years 1916 to 1929 relating to the plaintiffs’ 
share in village Chakhathal. First’ Appeal 
No. 140 of 1934 is a defendant's appeal 
against ‘a decree of the learned Civil Judge 
of Aligarh, decreeing the plaintiff's claim - 
for repayment of certain moneys which 
the defendant had wrongfully compelled 
the plaintiff to pay. Execution First Ap-. 
peal No. 279 of 1934 is a judgment-debtors' 
appeal against an order of the execution 
Court, disallowing an objection which he 
had preferred to an execution. Before con- 
sidering the details of each particular case 
it will be necessary to set out at some 
length the facts which gave rise to the 
earlier litigation and out of which litiga- 
tion the present cases arise. The shares in 
the villages of Chakhathal and Kakathal 
originally belonged to Abdul Shakur Khan, 
Abdul Aziz Khan and Abdul Latif Khan. 
The relationship of these persons with the 
appellants and the respondents in these 
present appeals will be seen from the 
pedigree given below: ) 


ZAHUR ALI KHAN 





j i Te S 
Abdul Rahim Abdul Shakur Khan Ba oi Abdul Ghafur Abdul imi 
l Ubaid-Ullah Khan 


| 
Abdul Aziz Khan 


Masarrat-un-nisa alias 
Aziz-un-nis& 


] 
` Abdul Jall Khan Abdul Jamil Khan 


“Though the properties concerned in these 
present appeals belonged to Abdul Shakur, 


| 
Musammat Abdul Latif Khan 


Rabaya 
Said-un-niga 


l 
Abdul Salam Khan Abdul Khalil Khan 


Abdul Aziz and Abdul Latif Khan, they 
stood in the name of Kunwar Ubaid-Ullah 


1937 


Khan who it will be seen from the pedigree 
was a son of one of the brothers of Abdul 
Shakur Khan and a-cousin of Abdul Aziz 
Khan and Abdul Latif Khan. It appears 
that the properties in question had been 


acquired by Abdul Shakur Khan, Abdul. 


Aziz Khan and Abdul Latif Khan but that 
the sale deeds had been executed in favour 
of Ubaid-Ullah Khan as benamidar. Abdul 
Aziz Khan predeceased Abdul Latif Khan 
by a number of years and the latter died in 
the year 1909. Abdul Shakur Khan died 
in the year 1915 and the plaintiffs in Suit 
No. 100 of 132 which gives rise to First 
Appeal No. 191 of 1933 are the heirs and 
representatives of the three persons who 
originally acquired these properties in the 
name of Ubaid-Ullah Khan who was the 
main contesting defendant in that suit and 
who is the main contesting respondent in the 
appeal, 

It appears that Abdul Latif Khan, be- 
fore his death, made a wakf of his property 
and in due course Ubaid-Ullah Khan be- 
came mutwalli of the wakf. All appears 
to have gone well until the death of Abdul 
Shakur Khan who, of course, was the last 
survivor of the persons who acquired the 
properties. On his death Ubaid-Ullah 
Khan, itis alleged, became dishonest and 
relying upon the fact that his name was 
mutated inthe revenue papers in respect 
of these properties claimed them as his 
own and proceeded to collect the rents and 
profits thereof and to retain the whole of 
the proceeds. In consequence the heirs of 
the real owners of the properties were 
compelled to institute proceedings against 
Ubaid-Ullah Khan and on July 31, 1916, 
Suit No. 256 of 1916 was instituted by the 
heirs of the real owners of these properties 
against Ubaid-Ullah Khan and others in 
the Court of the First Additional Civil Judge 
of Aligarh. The plaint in that suit 1s 
printed at pp. 23 to 29 of the paper-book 
in First Appeal No. 140 of 1934. This 
plaint sets out the history of the family 
previous to the time of Abdul Shakur Khan, 
Abdul Latif Khan and Abdul Aziz Khan 
and gives in detail the method by which 
the three persons became the owers of the 
properties. The defence of Ubaid-Ullah 
‘Khan in this suit was that he was the real 
owner of the properties and that he was in 
no sense a benamidar. He further contend- 
ed that in so far as the property inade 
wakf by Abdul Latif Khan was concerned, 
he was rightfully in possession of such mut- 
walls under the said wakf. He further 
pleaded that this- suit against him was 
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bound to fail by reason ofs. 66, Civil Pro- 
cedure Gode. l 

It appears that when the properties 
were originally purchased they were pur- 
chased benami for the real owners by third 
parties who eventually by consent of all 
transferred the properties to Ubaid-Ullah 
Khan. The properties were purchased at 
auction sales and that being so, it was 
contended that the suit was barred by 
reason of s. 6t, Civil Procedure Code. The 
learned Additional Civil Judge of Aligarh 
decided the case on July 18, 1917. He held 
that the plaintiffs’ claim to the greater 
portion of the property was barred by 
s. 66, Civil Procedure Code, but decreed 
their claim in so faras the wakf property 
was concerned. He held that though Abdul 
Latif Khan had made a wakf of this pro- 
perty, the wakf had never been acted upon 
and was in facta dead letter. The result, 
therefore, was that the plaintiffs’ claim 
succeeded as to a small part of the pro- 
perty but failed as to the greater portion 
thereof. The plaintiffs in the suit appealed 
against this decision of the learned Addi- 
tional Civil Judge of Aligarh and the 
defendant Ubaid-Ullah Khan filed a cross- 
objection. The appeal was heard in this 
Court and was disposed ofon January 15, 
1921. This Oourt upheld the learned Addi- 
tional Civil Judge's finding that the plain- 
tiffs’ claim was barred by reason of s. 66, 
Civil Procedure Code, and consequently 
dismissed theirappeal. It however allow- 
ed the defendants’ cross-objection and held 
that the wakf created by Abdul Latif 
Khan was a valid one and that the defen- 
dant was entitled to possession of the wakf 
property as mutwalli. The result, there- 
fore of the appeal was, that the plaintiffs 
claim was dismissed in its entirety. 

Whilst the appeal in this Suit No. 256 
of 1916 was pending in the High Court, 
Ubaid-Ullak Khan brought a suit against 
a member of the plaintiffs in the previous 
litigation and others claiming possession of 
the wakf property upon allegations that 
the property was being held by certain 
lessees whono longer had any right to it. 
In that suit which was Suit No. 44 of 1917 
the defendants contested the validity of 
the wakf made by Abdul Latif Khan and 
alleged thatthe wakf could only be bind- 
ing to the extent of l-3rd share of the 
property by reason of the doctrine of marzul- 
maut. This case was eventually decided 
by the Additional Oivil Judge of Aligarh 
on August 9, 1919, when he held that it was 
a case of marzul-maut and the wakf was 
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only valid to the extent of 1-3rd. It will be 
observed thatthe appeal in the first suit, 
viz. Suit No. 256 of 1916, was not heard 
until the subsequent Suit No. 44 of 1917 
was disposed of.: This Court in its judg- 
ment in that appeal found that the whole 
wakf was valid and upheld Ubaid-Ullah’s 
claim to the property as mutwalli upon that 
ground. No reference whatsoever is made 
in the judgment of this Court tv the later 
finding of the Additional Civil Judge of 
Aligarh that the wakf was only valid to 
the extent of 1-3rd. The plaintiffs of the 
first Suit No. 256 of 1916 being dissatisfied 
with the decision of this Court preferred 
an appeal to His Majesty in Council which 
was eventually decided on June 17, 1929. 
iia Jalil Khan v. Ubaid-Ullah Khan 
(Wee > 

In the meantime, however, an appeal had 
been preferred against the decision of the 
learned Additional Civil Judge of Aligarh 
in Suit No. 44 of 1917 and this appeal was 
decided by this Court on April 21, 1922. 
This Court by its judgment upheld the 
decree ot the learned Civil Judge holding 
that the wakf was valid only to the extent 
of l-3rd. Against the decree of this Court 
no appeal was preferred by either party 
and it consequently became final. The 


‘-position, therefore, was that in the earlier 


appeal this Court had held the wakf to be 
valid to the full extent of the property, 
whereas in the later appeal this Court held 
it valid only to the extent of 1-3rd. 

As we have stated, the appeal to His 
Majesty in Council was heard and deter- 
mined on June 17, 1929, and their Lord- 
ships upheld the plaintiffs’ claim to pos- 
session of the properties other than the 
wakf properties. Their Lordships, how- 
ever, held the wakf to be a valid and 
binding wakf and consequently held that 
the plaintifis hud no right to possession 
of that portion of the properties against 
the Muiwallt Ubaid-Ullah Khan. The result 
of the appeal therefore was that the 
plaintifis’ claim was decreed with respect 
of all the proverties other than those 
which had been made wakf by Abdul 
Latif Khan. It is to be observed that no 
mention appears to have been made 
during the appeal before their Lordships 
of the later decision of this. Court uphold- 
ing the validity of the wakf to the extent 
of l-3rd only though that decision not 

(1) 120 Ind. Cas.651; AI R 1929 PO 228;57M 
L J177; 33 CW N1061; 60 WN 637; (1929) AL 
J 930; 30 L W 393; 500 LJ 357; 31 Bom. LR 


1393; 51 A 675; 56 IA 330; (1999) M WN 734; Ind, 
‘Rul. (1930) P O11 (P ©). i Dij 
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having been appealed against had become 
final and binding between the parties. We 
have carefully perused the judgment of 
their Lordships and we fail to tind any 
reference whatsoever to the later judg- — 
ment of this Court respecting the wakf. 
The result of this long and protracted 
litigation, therefore, was that the heirs of 
Abdul Shukur Khan, Abdul Aziz Khan and 
Abdul Latif Khan had established their 
rigkt to possession of the shares of their 
ancestors in villages Chakhathal and 
Kakathal with the exception of that ppr- 
tion of the properties which had been made 
wakf by Abdul Latif Khan. 


For some reason or another the plaintiffs 
in the first Suit No. 256 of 1916, though 
claiming possession of the whole of the 
properties as against Ubaid-Ullah Khan, 
made noclaim for mesne profits though 
they could have done so. Consequently they 
instituted Suit No. 100 of 1932 in the 
Court of the Civil Judge of Aligarh claim- 
ing mesne profits against the defendant 
Ubaid-Ullah Khan with respect to their 
share in the village of Chakhathal from 
the year 1916 up to the year 1929 amount- 
ing in all toa sum of Rs. 47,467-1-4. By 
their plaint the plaintiffs shortly set out 
the history of the litigation and claimed 
that as a result of it they had been held 
by their Lordships of the Privy Council to 
be entitied tothe whole of the properties 
of their uncestors with the exception of 
1-3rd of the property made wakf by 
Abdul Latif Khan. It was with respect to 
their share in village Chakhathal other 
than l-3rd of the wakf property in 
that village that they made their claim, 
This suit was decided by Civil Judge 
of Aligarh on December" 15, 1932. He 
held that the plaintiffs’ claim was barred 
by limitation and consequently dismissed 
the suit. It is against this decree that 
First Appeal No. 191 of 1933 has been 
preferred. 


It will be convenient at this stage to 
dispose of this appeal. In our judgment 
the learned Oivil Judge was right in hold- 
ing that the. plaintiffs’ claim to mesne 
profits was barred by limitation. The suit 
was instituted on June 17, 19382, and 
mesne profits were claimed from the year 
1916 tothe year 1929. No mesne prolits 
were claimed for the three years imme- 
diately preceding the suit. It appears that 
the plaintiffs had obtained redress in the 
Revenue Court with respect to the period 
from June 17, 1929, to June 17, 1932, 
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hence no claim for that period was 
made. l 

The main defence of Ubaid-Ullah Khan 
was that the claim was wholly barred by 
reason of. Arts. 62and 109, Limitation Act. 
The plaintiffs on the other hand, contended 


that their cause of action did not arise 


until June 17, 1929, when this appeal 
was allowed and. possession of the prop- 
erties decreed. They contended that if 
Art. 62 or Art. 109 applied then the 
period, of limitation was suspended until 
the decision of their Lordships of the 
Privy Council on June 17, 1929. In our 
judgment the plaintiffs’ claim was clearly 
governed by Art. 109, Limitation Act. That 
article provides that in a suit for profits of 
immovable property belonging to the 
plaintiff which have been wrongfully re- 
ceived by the defendant the period of 
limitation ‘is three years from the time 
when the profits were received. As we 
have stated, there was no claim to any 
profits received by the defendant within 
three years of the suit and that being so, 
the claim. was, in our judgment, clearly 
barred, 

In our judgment, once the period of 
limitation has begun to run, it’ cannot be 
suspended unless such suspension is pro- 
vided for expressly in the Limitation Act. 
This was heldin Ram Charan Sahu vV. 
Goga (2). In that case a Bench of this Court 
consisting of Lindsay and Sulaiman, JJ. 
expressly held that the period of limitation 
cannot be suspended once it has- begun to 
run unless that suspension is itself provided 
for-in the Limitation Act. In our judgment 
that case should be followed and that being 


so, we hold that the period of limitation in. 


this casé, was not suspended as there is no 
provision in the Act suspending limitation 
in circumstances similar to those existing 
in the. present -case. The defendant had 
wrongfully received the rents and profits 
of these properties from the year 1916 and 
in our view. time began to ran against the 


plaintiffs from- the date when he actually ` 
received the rents and ‘profits. When- the: 


suit was actually brought, three years had 
elapsed since the receipt of the last profits 
claimed. That. being so, the claim’ was 
barred. : i 


We may .say at. this stage that the” 


appellants were unable to press, this ap- 
peal and the only point urged. before us 
was that the period of limitation -should 


he regarded as suspended whilst the liti-- 


(2) 25 A L J 426; 102-Ind, -Oas:-96; A IR 1997 AN. 
446; 49 A 565, f oie Ea : . so a, 


- 
- 
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gation was in progress which terminated 
before their Lordships of the Privy Council 
on June 17, 1929. No other point was 
taken in this appeal and that being so, we 
are bound to hold that the learned Civil 
Judge came to aright conclusion when he 
decided that this suit failed by reason of 
limitation. The result, therefore, is that 
Appeal No. 191 of 1933 must be dismsissed! 
Kunwar Mohammad Abdul Jalil Khan 
who was-one of the heirs of Abdu] Shakur 
Khan, Abdul Aziz Khan and Abdul Latif 
Khan and one of the plaintiffs in Suit 
No. 100 of 1932 instituted on his own 
behalf another suit, viz., Suit No. 101 of 
1932, against Ubaid-Ullah Khan claiming 
the repayment of certain moneys amount- 
ing to Rs. 15,448-4-3 together with pen- 
dente lite and future interest on the ground 
that he had been compelled to various 
sums to Ubaid-Ullah Khan under decrees 
to profits ‘passed by the Revenue Court 
prior to June 17, .1929, during which 
period Ubaid-Ullah Khan’s name was 
entered inthe revenue papers as the sole 
person entitled to possession of a certain 
share in the village of Kakathal. 

The plaintif Abdul Jalil Khan had also 
a share in this village of which he was 
also lambardar. It was therefore his duty 
to’ collect the rents and profits of the 
village and to distribute them amongst the 
co-sharers. Whilst the decree of the High 
Court which was under appeal to their 
Lordships of the Privy Council stood un- 
reversed, Ubaid-Ullah Khan was still the 
owner of a very considerable share in 
Kakathal. Abdul Jalil Khan very natur- 
ally refused to pay to him the rents and 
profits relating tothat share and conse- 
quently Ubaid-Ullah Khan brought four 
suits against him and obtained four decrees 
amounting to Rs. 21,058-0-5. Abdul Jalil 
Khan gave Ubaid-Ullah Khan credit for 
the rents and profits of a third of the wakf 
property in this village of Kakathal and 
claimed the difference in the suit, viz. 
Rs, 15,448-4-3 as money which he had 
been compelled to pay during the pendency 
of the litigation which culminated in the 
appeal to His Majesty in Qouncil. The 
result of this last appeal showed that the 
defendant was not entitled to these moneys 
and therefore it was said heshould be 
compelled to re-pay them. ` 

The defendant Ubaid-Ullah Khan raised 
a number of pleas tothis claim. In the 
first place he contended that the moneys 
had been obtained by-him from the plain- 
tiff under decrees ofcompetent Courts 
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which were still subsisting and valid and 
had never been reversed. He further con- 
tended that in any event he was entitled 
to be given credit for the profits relating 
to the whole of Abdul Latif Khan's inter- 
est in this village of which he had made 
wakf. It was the defendant's case that 
their Lordships of the Privy Council had 
maintained the validity of this wakf not 
merely as toathird of it as contended by 
the plaintiff but with respect to the whole 
of the property made wakf. He also con- 
tended that if the plaintiff had any right to 
the return of these moneys his claim was 
long since barred by limitation. — - 

The learned Civil Judge of Aligarh by 
his judgment of February 21, 1934, held 
that the plaintiff was entitled to recover a 
sum of Rs. 10,745 and decreed the plain- 
tiff's claim for that amount with costs. 
The difference between the amount decreed 
and the amount claimed is a matter of 
accounting not challenged by the successful 
plaintiff. In the view of the learned Judge 
the effect of the judgmeat of their Lord- 
ships of the Privy Council of June 17, 
1929, was tosupersede the decrees of 
Revenue Courts under which Ubaid Ullah 
Khan had obtained the moneys from the 
plaintiff and that being so, the plaintiff 
was entitled to recover the same. It is 
against this decree that F. A. No. 140 of 
1934 has been preferred by the defendant 
Ubaid-Ullah Khan. 

It has been strongly urged before us by 
Counsel for the defendant-appellant in this 
appeal that the decision of the learned 
Civil Judge cannot be sustained. It has 
been argued that the plaintiff has no 
cause of action because the moneys claim- 
ed are in respect of sums paid by the 
plaintiff to the defendant under valid and 
subsisting decrees which have never been 
reversed or superseded. According to the 
defendant's argument the judgment of 
their Lordships of the Privy Oouncil of 
June 17, 1929, merely determined the ques 
tion of possession and was in no way 
concerned with the decrees which the 
defendant had obtained against the plaint- 
iff inthe Revenue Courts and consequently 
it could not he said that those decrees had 
been superseded by the later order of His 
Majesty in Council. On the other hand, 
Counsel for the plaintiff has argued that the 
decrees of the Revenue Courts for profits 
must be regarded as having been supersed- 
ed by the order passed by His Majesty in 
Council in June 1929. 

Counsel for the appellant has placed 
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great reliance upon the old English case in 
Marriot v. Hampton (3). In that case it 
was laid down as early as 1797 that where 
money had been paid by the plaintiff to 
the defendant under the- compulsion of 
legal process which was afterwards dis- 
covered not to have been due, the plaint- 
if could not recover it back in an action 
for money had and received. The facts 
of Marriot v. Hampton (3) were, that the 
defendant had formerly brought an action 
against the plaintiff for the price of goods 
sold and delivered for which the plaintiff 
had paid and had obtained the defendants 
receipt for the same. The plaintiff being 
unable to find the receiptat the time and 
having no other preof of payment was 
unable to defend the action and was 
obliged to submit and pay the money again. 
Later the plaintiff found the receipt and 
brought an action for money had and 
received in order to recover back the 
amount of the sum so wrongfully enforced 
in payment. It was held that he could 
not recover the money which had been 
paid under legal process, however, un- 
conscientiously retained by the defendant. 
The law as laid down by Marriot v. 
Hampton (3) was discussed by their Lord- 
ships of the Privy Council in Shama Purshad 
Roy - Chowdhury v. Hurro Purshad Roy 
Chowdhury (4). At page 211*, Turner, L. J. 
who delivered the judgment of the Board, 
observes 

“There is no doubt that, according to the law of 
this country-and their Lordships see no reason for 
holding that it is otherwise in India~money recover- 
ed under a decree or judgment cannot be recovered 
back ina fresh suit or action whilst the decree or 
judgment under which it was recovered remains 
in force; but this rule of law rests, as their Lord- 
ships apprehend, upon this ground, that the 
original decree or judgment must be taken to be 
subsisting and valid until it has been reversed or 
superseded by some ulterior proceeding. If it has 
been so reversed or superseded, the money recover- 
ed under it ought certainly to be refunded, and, 
as their Lordships conceive, is recoverable either 
by summary process, or by a new suit or action. 
The true question, therefore, in such cases is 
whether the decree or judgment under which the 


money was originally recovered has been reversed‘ 
or superseded,” i 

This statement of the law was again 
approved-of by their Lordships of the 
Privy Council in B.Nagarna Naidu Bahadur 
Zamindar Garu. v. R. Venkatappayya (5). 

(3) (1797) 7 T R 269; 2 Esp. 546; 4 R R439; 2 
Sm. L 012th Ed. 403. 

(4) 10 MIA203;: 3 WRPOQS, 

(5) 21 AL J126; 76 Ind. Cas. 59%; AIR 1923 
P O 167; £0 I A 301; 46 M 895; (1923) M W N 554; 
33 M L T 262; 45M LJ 657;25 Bom, L R 1280; 18 
L W 913; 28 O W N 568; 390 LJ 312 (P 0). 


*Page of 10 M. I. A.—[Ed.] 
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At page 729* Lord Carson delivering the 
judgment of the Board,in terms approved 
of Turner, L.J.’s statement ofthe law to 
which we have referred. It is, therefore, 
clear that the rule laid down in Marriot v. 
Hampton (3) appliesto India and the only 
question for determination in this case is 
whether, in the words of Turner, L. J. 

“the decrees or Judgments under which the money 


was Originally recovered have been reversed or 
superseded.” 


It is contended on behalf of the defend- 
ant-appellant that the four decrees of the 
Revenue Court under which these moneys 
were obtained from the plaintiff are still 
subsisting and valid and have never been 
reversed or superseded. It is common 
ground that these decrees have never been 
reversed because no appeal was preferred 
against them though such could. have been 
done, It is, however, contended on behalf 
of the respondent that the judgment of the 
Privy Council of June 17, 1929, does in law 
supersede the four decrees of the Revenue 
Court, viz : No. 140f 1916, No. 36 of 1919, 
No. 13 of 1923 and No. 8 of 1924, under 
which the defendant obtained the moneys 
now sought to be recovered from the plaint- 
iff. Counsel for the plaintiff-respondent 
strongly relies upon the case in Shama 
Purshad Roy Chowdhury v. Hurro Purshad 
Roy Chowdhury (4) to which we have already 
made reference. 

In that case monev which had been paid 
under a decree was held to be recoverable 
in a later suit on the ground that the 
decree under which the money was original- 
ly recovered had been superseded by a 
- gubsequent order of Her Majesty in Council 
in an appeal arising out of a different suit. 
The facts of this case are important and 
we feel it necessary to state them in some 
detail. In the year 182] Doorga Purshad, 
claiming to be heir to his deceased uncle, 
brought a suit against Shama Purshad 
Nundy, a debtor to his uncle's estate, 
for Rs. 23,024 being principal and interest 
due upon a bond. Pending the decision of 
this suit Tara Purshad Roy Chowdhury 
sued Doorga Purshad for one-half of the 
uncle’s property and in 1829 a compromise 
was effected in this suit under which Tara 
Purshad became entitled to a six anna 
share of the debt due from Shama Purshad 
to the uncle’s estate. Subsequently to this 
Doorga Purshad obtained a decree against 
Shama Purshad for the principal and 
interest due upon the bond. From this 
decree Shama Purshad appealed to the 
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gudder Court and pending that appeal in 
1831 there was a compromise of that suit 
also, under which Shama Purshad agreed 
to pay Rs. 24,217 atthe end of three years 
without interest; in default of which pay- 
ment Doorga Purshad should he at liberty to 
realize this amount. This compromise 
was made without Tara Purshad’s know- 
ledge and Shama Purshad did not pay the 
stipulated amount at the end of three years. 
In these circumstances Tara Purshad in 
March 1835 brought another suit against 
Doorga Purshad claiming a six-anna share 
of the bond debt together with interest 
due up to the commencement of Doorga 
Purshad’s first Suit in 1821; and in his 
plaint he reserved to himself the right of 
bringing another suit for his share of the 
interest upon the bond debt from 1821 to 
July 27, 1829, on which day Doorga 
Purshad obtained his decree against Shama 
Purshad. This suit eventually terminated 
in a decree passed by the Sudder Dewanny 
Adawlut against Doorga Purshad for the 
entire amount of principal and interest sued 
for. From this decree Doorga Purshad 
appealed to Her Majesty in Council who 
decided in 1849 that the decree of the 
Sudder Court ought to be reversed and 
that Doorga Purshad was not liable to 
Tara Purshad for the whole amount of his 
six anna shareof the debt with interest. 
Their Lordships held that Doorga Purshad 
ought to be considered as a trustee for 
Tara Purshad and was only responsible for 
so much of the debt as he actually received 
or without his wilful default might have 
recovered and an order was made accord- 
ingly by their Lordships that the decree of 


the Sudder Dewanny Adawlut should be 


reversed; that Doorga Purshad should be 
declared liable to Tara Purshad for a six- 
anna share of what he had received or 
might thereafter receive or what he might 
have received but for his wilful default 
for and in respect of the sum of 
Rs. 24,217-12-7 and the interest thereon 
and the case was referred back to the 
Sudder Dewanny Adawlut to ascertain 
and carry out and enforce the rights 
and liabilities of. the parties as above 
declared. 

Between March 11, 1835, when the above 
suit was commenced and July 5, 1849, when 
the judgment of the Privy Council was 
pronounced upwards of 14 years had 
elapsed and during that interval in the 
year 1842 an action was brought by Tara 
Purshad to recover Rs. 4,392-12-9 being the 
amount of interest on the six-anna share 
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of the bond debt, for which in his previous 
proceedings he had reserved his right to sue 
and in this action he obtained a decree 
for Rs. 4,593-129 with interest at 12 per 
cent. amounting to Rs. 1],127-15-3. This 
sum was eventually paid by Doorga Purshad 
to Tara Purshad in two . instalments. 
Several attempts were made by Doorga 
Purshad to have this last decree for interest 
reviewed but-upon the failure of these 
attempts he eventually brought a suit 
against Tara Purshad to recover back-the 
said sum of Rs. 1],127-15-3 which he had 
been compelled to pay. The Court in 
India dismissed the claim but eventually 
upon appeal to Her Majesty in Council 
‘Doorga Purshad’s - claim to return of the 
money was successful. Their Lordships 
held that the order of the Privy Council 
passed in July 1249, superseded the decree 
for Rs. 11,127-15-3 which Tara Purshad 
had: obtained against Doorga Purshad in 
respect of interest in the suit instituted in 
1842. In this case.it was undoubtedly 
held that a decree was superseded by a 
subsequent order of Her Majesty.in Council 
in an appeal arising out of another 
suit. The terms of the order which was 
held ‘to supersede the earlier decree were, 
however, very wide and somewhat un- 
usual. Dealing with this particular order 
which their Lordships held superseded the 


earlier decree Turner, L. J. observed : 

“Tt was plainly intended by that order that all the 
rights and liabilities of the parties should be dealt 
with under it, and it would be in contravention of 
the order to permit the decree obtained by Tara 
Pershad pending the appeal on which it was made to 
interfere with this purpose. Moreover, the decree 
now under appeal rest on precisely the same cause 
of suit asthe original decree which was reversed 
_ by the order of Her Majesty in Council. The plaint 

in the case on which the original decree was ob- 
tained describes the interest recovered by the decree 
under appeal as part of the same cause of suit, 
separated only for the convenience of Tara Purshad, 
and the decree under appeal, therefore, were mere 
subordinate and dependent decrees, and their Lord- 
ships do not think that these decrees can be held to 
have, remained in force when the decree on which 
they were dependent had been reversed.” 


It is clear that great stress is laid in the 
judgment upon the form of the order of 
Her Majesty in Council which was said to 
supersede the earlier decrees and also it is 
pointed out that the decrees superseded 
were nothing more than decree subordinate 
and dependent upon the decree which was 
actually appealed against and dealt with 
by their Lordships. ‘Turner, L. J., in terms 
- gays that the order of Her-Majesty in Coun- 
cil was intended to deal with all the rights 
and liabilities of the parties and that being 
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so it followed that the order of Her Majesty 
in Council was bound to supersede any 
decree dependent and subordinate to the 
decree actually before the Privy Council in 
appeal and reversed on such appeal. ‘The 
case in Shama Purshad Ray Chowdhury v. 
Hurry Purshad Ray Chowdhury (4), was 
considered by a Bench of five Judges of the 
Calcutta High Court in Jogesh Chunder 
Dutt v. Kali Churn Dutt (6). The facts of 
that case were that in a suit by the defen- 
dant against the plaintiff for enhancement 
of rent, the Court of first instance and the 
High Court passed decrees for ‘enhanced 
rent. The Privy Council, in the year 1873, 
reversed those decrees, and held that the 
rent could not be enhanced. Before the 
date of the Privy Council judgment the 
defendant obtained several other decrees 
for enhanced rent against the plaintiff. No 
application was made by him for review of 
those judgments, but in 1875 he brought 
this suit to recover the difference between 
the amount of enhanced rent recovered and 
the fixed rent which he was bound to pay. 
It was held, Garth, O. J., and Jackson, J. 
dissenting, that the decrees for enhanced 
rent were superseded and that the plaintiff 
was entitled to recover the sums which he 
had paid. 

Garth, ©. J., in a dissenting judgment 
with which Jackson, J., concurred was of 
Opipion that the plaintiff could not recover 
the sums which he had been compelled to 
pay by way of enhanced rent under the 
earlier decrees. In his judgment he dealt 
at length with the case in Shama Purshad 
Roy Chowdhury v. Hurro Purshad Roy 
Chowdhury '4), and was of opinion that the 
principle laid down in that case could not 
be extended and applied to the facts of the 
particular case which he was then consider- 
ing. He laid great stress upon the form of 
the order of Her Majesty in Council in 
Shama Purshad Roy Chowdhury v. Hurro 
Purshad Roy Chowdhury (4), and observed 
that in the case which he was considering 
the order which it was said superseded 
é was very 
different. In his judgment, ‘except upon 
special facts similar to those in Shama Pur- 
shad Roy Chowdhury v. Hurro Purshad Roy 
Chowdhury (4), the rule of Marriot v. Hamp- 
ton (3), would apply and that money paid 
under legal compulsion could not be re- 
covered. The casein Jogesh Chunder Dutt 
v. Kali Churn Dutt (6) was considered by 
their Lordships of the Privy Council in 
Naganna Naidu Bahadur Zamindar Gara 
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v. Venkatappayya (5) and was in terms 
overruled. At p. 729* Lord Carson observes : 

“Tt is no doubt true as stated in the judgment of 
the High Court, that in the case in-~ Jogesh 
+ Chunder Dutt v. Kali Charan Dutt, (6) the 
decision in Shama Purshad Roy Chowdhury v. Hurro 
Purshad Roy Chowdhury (4) was extended by a 
majority to apply to a case like the present, where 
it was sougth to recover the difference between the 
enhanced rent recovered and the fixed rent which 
the tenant was bound to pay. But for the reasons 
‘already stated their Lordships of the Privy Council 
cannot agree with the interpretation of the case iu 
Shama Purshad Roy Chowdhury v. Hurro Purshad 
Roy Chowdhury (4) applied’ by a majority of the 
Gourt, and prefer the reasoning and conclusion set 
forth in the judgment of Garth, 0.J. which were 
concurred in by Jackson, J.” 


It is, therefore, clear that the Calcutta 
decision to which we have referred is no 
longer any authority and cannot be relied 
upon by the -plaintiff respondent in this 
case. In Naganna Naidu Bahadur Zamin- 
dar Garu V. Venkatappayya (5), their Lord- 
ships of the Privy Council, as we have stated 
previously, expressly approved of the rule 
in Marriot Hampton (3) as enunciated by 
Turner, L. J. in Shama Purshad Roy Chow- 
dhury v. Hurru Purshad Roy Chowdhury 
(4). The facts of this case were that a 
gamindar instituted a suit against his 
tenants to enforce the acceptance by them 
of pattas 1314 and 1315-F, fixing the rents 
on the produce sharing system ‘The tenants 
pleaded that the rents had been commuted 
in previous settlement on a cash basis, that 
the arrangement was & permanent one 
and that the zamindar was not entitled 
to impose on the tenants patias on differ- 
tent terms. The suit was dismissed by 
the Colllector and his decree was affirmed 
by the District +udge. On second appeal 
the High Court decreed the suit. On 
appeal to the Privy Council it was held 
that the decree of the District Judge was 
based on findings of fact which could not 
be interfered with in second appeal and 


the decree of the District Judge was res- 


' tored. Pending the appeal in the Privy 
Council the zemindar instituted suits for 
recovery of rents on the basis of the 
pattas and-those suits were decreed, and 
no application was made for the stay of 
the trial of any of those suits pending the 
appeal to the’ Privy Council. After the 
decision of the Privy Council the tenants 
instituted suits to reccver the amounts 
paid by them under the decrees in the 
subsequent suits. It was held that those 
decrees could not be deemed to have been 
uperseded by the decision of the Privy 
- ouncil in earlier suits and the tenants 
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were not entitled fo recover. At p. 729* 


_ Lord Carson observed: 


“The true. question, therefore, in-such case ig, 
whether the decree or judgment under which the 
money was originally recovered has been reversed 
or superseded,” 


He pointed out that the judgment of 
their Lordships which was said to super- 
sede the decrees for rent did not propose 
to deal with anything but the actual facts 


‘of the case before them. In fact he points 


out that the only point decided by their 
Lordships was that the High Court under 
the circumstances had no power to reverse 
the decision of the Subordinate Courts. 
He then dealt- with the facts in Shama 
Purshad Roy Chowdhury v. Hurro Purshad 
Roy. Choudhury (4), and pointed out that 
they differed- very materially from the facts 
of the case which he was considering and 
later observed that the order under con- 
sideration in Shama Purshad Roy Chou- 
dhury v. Hurro Purshad Roy Choudhury (4), 
was intended to deal with all the rights 
and liabilities of the parties and such was 
not the case inthe order which was then 
under consideration. From this latter case 
of the Privy Council it‘is in our view clear 
that decrees not appealed against are not to 
be deemed to have been superseded by an 
order of Her Majesty in Council or a 
decree of an Appellate Court unless it was 
the intention of their Lordships or such 
Appellate Court in passing such order or 
decree expressly to deal with all the rights 
and liabilities of the parties. On the other 
hand, if the order or decree was not 
intended to deal with anything more than 
the facts of the particular ease and the 
relief claimed in that particular case, then 
such order or decree cannot be deemed to 
supersede other decrees, obtained,*though 
such decrees could not have been obtained 
if the later decision, which is said to super- 
sede the earlier decrees, had been given 
before the suits, in which the earlier decrees 
were passed, had been determined. 

In the present case no mention was 
made of these decrees to their Lordships 
of the Privy Council when they decided the 
case in Kunwar Mohammad Abdul Jalil 
Khan v. Khan Mohammad Ubaid Ullah 
Khan (1), on June 17, 1929. It is true that 
in the jadgment their Lordships observe 
that the plaint also alleged that after the 
deaths of Abdul Latif and Abdul Shakur, 
defendant No. 1, in September 1915, insti- 
tuted: suits for arrears of rent against ten- 
ants of the properties and in May 1916, 
instituted. a .suit- for profits which jeo- 
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pardised the plaintifi’s right and made it 
necessary to institute the present suit. 
However, no reference is made to the fact 
that the suit for profits therein referred to 
. ever terminated in a decree against one of 
the appellants then before the Privy Coun- 
cil. Neither is there any reference to any 
subsequent suits for profits or the results 
of such suits. The last paragraph of the 
judgment of their Lordships of June 17, 
1929, makes it clear in our view that their 
Lordships did not intend their order to 
affect anything but the rights of the parties 
then under consideration. The judgment 
concludes in these words: 

“In these circumstances the appeal must be 
allowed and the decrees of the lower Courts varied 
by giving the plaintifis decree for the properties 
covered by the auction-purchases and not included 
in the wakf, but in the circumstances their Lord- 
ships are of opinion that the plaintiffs should only 
recover half their costs in the Courts below and 
here and they will humbly advise His Majesty 
accordingly.” 

There is no suggestion in this paragraph 
that their Lordships ever intended their 
order to deal with anything more than the 
plaintiff's right to possession of the prop- 
erties in dispute other than the wakf prop- 
erties. Though mention was made earlier 
to a suit for profits nothing is said in the 
judgment as to whether the judgment was 
to have any effect whatsoever upon the re- 
sult of such a suit. Applying the reason- 
ing of Garth, ©. J., in Jogesh Chunder 
Dutt v. Kali Churn Dutt (6), which 
was approved of by their Lordships in 
Naganna Naidu Bahadur Zamindar 
Garu v. Venkatappayya (5) we are of 
opinion that the order of their Lordships 
of the Privy Council of June 17, 1929, was 
not intended and did not supersede the 
decrees for profits which the present de- 
fendant Ubaid-Ullah Khan had obtained 
against the present plaintiff Abdul Jalil 
Khan and that being sothe latter had no 
right to recover thé sums which he had 
been compelled to pay to Ubaid-Ullah 
Khan under those decrees. 


We greatly regret having to arrive at 
this conclusion because clearly Ubaid-Ulah 
Khan had no right whatsoever in equity 
to this money. It was held in June 1929 
that he had no right’ whatsoever to be in 
possession of any of the properties other 
than the wakf properties and that being 
so he has no moral right to retain the 
moneys which he had recovered by way of 
profits in respect of the properties which 
he wrongfully held. It has been urged by: 
Counsel on behalf of the plaintiff-respon- 
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dent that the plaintiff was helpless in the 


. matter and in a way he was. Ubaid-Ullah 


Khan's name was recorded in the revenue 
papers as being the person entitled to 
possession of the properties which it was 
later held belonged to the plaintiff. On 
the other hand the plaintiff took no steps 
whatsoever to appeal against these decrees 
or to obtain a stay of the proceedings 
until the question of title was ultimately 
determined in the Privy Council. It has 
been pointed out with considerable force 
by Counsel for the plaintiff-respondent 
that there was little chance of the plain 
tiff ever obtaining a stay of the proceedings, 
but, be that as it may, we are bound to 
hold that as the decrees under which the 
moneys were obtained by Ubaid- Ullah Kkan 
have not been superseded, the plaintiff 
cannot sue in this suit to recover the same. 
That being so, the decision of the learned 
Civil Judge cannot be sustained and must 
be set aside. Holding, as we do, that the 
plaintiff in this case had no cause of action, 
it is sufficient to dispose of this appeal. 
However as the matter may be taken further 
we think it only right that we should give 
our views upon other matters which were 
argued. before us. 

As we have observed previously the 
plaintiff in this suit only gavethe defen- 
dant credit for the profits of 1-3rd of the 
share of Abdul Latif Khan in this village 
which he had made wakf. The plaintiff 
contended that it had been finally decided 
between the parties by the judgment of 
‘his Court of April 21, 1922, that the wakf 
was only valid as to l-3rd on the ground 
that the doctrine of marzul-maut applied. 
On the other hand, the defendant-respon- 
dent contended that even if the plaintiff 
had a cause of action in this suit he was 
bound to give the defendant credit for the 
profits of the whole of Abdul Latif Khan's 
share in this village which the latter had 
made wakf, because by their judgment of 
June 17, 1929, their Lordships of the Privy 
Council had held that the wakf of the 
whole of Abdul Latif Khan's share was a 
valid cne. As we have stated earlier in 
this judgment the first suit brought by 
Abdul Jalil Khan and others against 
Muhammad Ubaid-Ullah Khan, was Suit 
No. 206 of 1916. In that suit the plaintiffs 
claimed possession of the whole of the 
properties in dispute and their case with 
regard tothe wakf properties was that .the 
wakf was a purely fictitious transaction 
which had never been acted upon between 
the parties. In that suit they-never raised 
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the question whether or not the wakf 
was invalid as to 2-3rds by reason of 
marzul-maut. 

The learned Civil Judge who tried the 
case by his judgment of July 18, 1917, 
dismissed the plaintiffs’ claim except in so 
far as it related to the properties com- 
prised in the wakf. He held that the 
wakf was not binding and that the defen- 
dant as mutwallt thereof had no right to 
possession of the wakf properties as against 
the plaintiffs. Consequently he decreed 
the plaintiff's claim with regard to the 
wakf properties only. On appeal to this 
Court the finding of the learned Civil Judge 
with regard to the properties other than 


the wakf properties was upheld, but with ` 


regard to the wakf properties his finding 
was reversed. This Court held that Ubaid- 
Ullah Khan was rightfully in possession of 
the wakf properties as mutwalli and that 
the wakf was a valid and legal one. Con- 
sequently this Court dismissed the whole 
of the plaintiffs’ suit. As we have stated 
earlier whilst the appeal was pending in 
this Court Ubaid-Ullsah Khan had insti- 
tuted Suit No. 44 of 1917 in the Court of 
the Civil Judge of Aligarh,- against Abdul 
Jalil Khan and others including lessees of 
the wakf properties claiming possession of 
these properties. In that case the defen- 
dants again raised the question of the vali- 
dity of the wakf and pleaded that in any 
event the wakf could only be valid as 
to a third by reason of the doctrine of mare- 
ul- maut. The learned Civil Judge eventually 
held thatthe wakf was only valid as to a 
third and this finding was upheld by this 
Oourt in its judgment in appeal dated 
April 21, 1922. In the meantime the plain- 
tiffs in Suit No. 256 of 1916 had appealed to 
His Majesty in Council against the dismissal 
of their suit in appeal by this Court. ‘The 
decree of this Court which held that the 
wakf was only valid as to 1/3rd was never 
appealed against and became final between 
the parties, but unfortunately on June 17, 
1929, their Lordships of the Privy Council 
delivered judgment in appeal against the 
deeree of this Court dated January 15, 
1921. By their order their Lordships upheld 
the validity of the wakf and declined to give 
the plaintiffs possession of the wakf 
properties as against the defendant Ubaid- 
Ullah Khan who claimed to be mutwalli 
thereof, 

It has been argued on behalf of the 
plaintif Abdul Jalil Khan that the matter 
was finally . determined-by.this Court in 
its judgment of April 21, 1922, in the 


appeal in Suit No. 44 of 1917. By the 
decree of this Court the wakf was held to 
be valid only with respect toa third. On 
the other hand, itis argued on behalf of 
the defendant Ubaid-Ullah Khan that the 
last order upon the matter is the order of 
His Majesty in Council of June 17, 1929, 
which declares the wakf to be valid in 
its entirety. That being so, the defendant 
alleges that the latter decision of thse 
superior Court must prevail and that it 
must beheld now that the wakf was valid 
in its entirety and that in any event 
the defendant was entitled to the profits 
of the whole ofthe wakf property. It is 
clear from a perusal of the judgment of 
their Lordships of the Privy Council of 
June 17, 1929, that no mention was made 
on behalf of the plaintiff of the judgment 
of this Court of April 21, 1922, declaring 
the wakf to be valid only as to a third. 
It was open tothe plaintiff to have raised 
this matter in the Privy Council and to 
Have argued that the matter was concluded 
by a final decision between the parties, but 
this for some reason or another he did not 
do. However, Oounsel for the plaintiff argues 
that the judgment of the Privy Council 
does not go so far as to hold that the wakf 
was valid in its entirety and that all that 
was held was that the wakf was not a 
purely fictitious transaction which had 
never been acted upon and therefore was 
not invalid upon that ground. We, how- 
ever, cannot agree with that view. From a 
perusal of the judgment of this Court of 
January 15.1921, in the appeal in Suit 
No. 256 of 1916 and the judgment of the Privy 
Council on appeal from the decree of this 
Court, it is clear that both Courts dealt with 
the question of the validity of the wakf. It 
is true that the plaintiffs in this litigation 
never raised the question of marzgul-maut 
but they could have done so and should have 
done so as they were attacking the defend- 
ant’s rights to possession as mutwalli under 
the wakf. In our judgment this was a 
a ground of attack which they should have 
taken from the outset and as they failed 
to take it in the Suit No. 256 of 1916 which 
culminated inthe judgment of the Privy 
Council of June 17, 1929, we are of opinion 
that the latter judgment is conclusive 
upon the question as to the validity of the 
wakf. In our view their Lordship of the 
Privy Council held that the wakf was a 
valid one and gavethe defendant Ubaid- 
Ullah Khan a right to possession of the 
whole of the wakf properties as mutwalli. 
Their Lordships in their jndgment observe: 
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“It was admitted in the plaint that Abdul Latif, 
Khan in April 1909, some months before his death 
had executed a wakfnama of all his properties, but 
it was alleged that this wakfnama was a mere 
paper transaction and was not binding on the 
plaintiffs.” : 

Later itis stated: 

“The High Court agreed with the findings of fact 
of the Subordinate Judge and approved of his reasons 
for holding that the suit was barred as regards the 
properties covered by the suction-purchases. They 
held, however, that he was wrong in giving the 
plaintiffs a decree in respect of properties which were 
included in the wakf created by Abdul Latif, as the 


| . giftof those properties to the wakf had been duly 


perfected by Abdul Latif in accordance with the 
requirement of Muhammadan Law and as after his 
death, defendant No, 1 had been duly appointed. 
mutwalli of the wakf. They therefore dismissed the 
plaintiff's appeal and allowed defendant No, 1's 
cross-objections as tothe wakf properties.” — — ` 

In the concluding portion of their judg- 
ment their Lordships observe: 

“Tt has been found by both Courts that the gift 
to the wakf was duly perfected according to rules 
of Muhammadan Law and by the High Court, that 
defendant No. 1 was duly appointed mutwallt or truas- 
tee of the wakf after the founder's death and the 
plaintiff's claim to the wakf properties has there- 
fore been rightly disallowed,” 


In those circumstances their Lordships 
of the Privy Council dismissed the plain- 
tiffs’ claim with regard to the wakf prop- 
erties. In our judgment the only interpre- 
tation that can be placed upon this judg- 
ment is that their Lordships held that the 
wakf was valid in its entirety. We are 
wholly unable to agree with the plaintiff- 
appellant's contention that all that their 
Lordships of the Privy Council held was 
that the wakf was something more than a 
paper transaction and that it was valid 
only to the extent permitted by Muham- 
madan Law in circumstances such as those 
in which this wakf was made. It is argued 
that the judgment of the High Court dated 
April 21, 1922, in the appeal in Suit No. 44 
of 1917 is in no way inconsistent with the 
judgment of their Lordships of the Privy 
Council of June 17, 1929, and that the true 
position is that the two judgments must be 
yead together in this way that the Privy 
Council judgment finally determined that 
the wakf was validly made and was nota 
paper transaction and that the High Court 
judgment of April 21, 1922, finally deter- 
mined the extent of its validity, mz , to the. 
extent- of 1-3rd only. In our view, how- 
ever, the two judgments are inconflict and 
that being so the judgment of the Privy 
Council must prevail by reason of the fact 
that it is a judgment -of a superior Court 
delivered later than the judgment of the 
High Court whichis inferior to it. If the 
plaintifi-respondent. wished to rely upon 
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the finality of the High Court judgment he 
should have raised the matter in argument 
in the Privy Council before the judgment 
ot soon Lordships was delivered on June 17, ` 

Where there are two conflicting decisions 
upon the rights of the parties the later 
decision must, in our View, prevail parti- 
cularly when the later decision is that of 
a superior Court. In our view the decree 
of this Court of April 21, 1922, does not 
operate as res judicata between the parties, 
but the judgment of the Privy Council of 
June 17, 1929, does so operate. In oug 
judgment the effect of this latter decision 
is that it is finally determined that the 
wakf was valid with regard to the whole 
of :the properties comprised in it. The 
question as to which of two conflicting deci- 
sions between the parties is to operate as a 
bar by reason of res judicata has been con- 
sidered in a number of cases in this Court 
and in each case it has been held that the 
later decision is to prevail. In Mallu Mal 
v. Jhamman Lal (T), it was held that where 
there were conflicting decisions regarding 
the subject-matter in dispute between the 
parties to a suit or their predecessors in- 
interest, the latest of those decisions would 
override the earlier decisions and operate 
as res judicata. This case was followed in 
Dambar Singh v. Munawar Ali Khan (8), 
and was again followed in a recent case in 
Amar Singh v. Gobind Ram (9). In this 
latter case it was held that in a case where 
two decrees operate as res judicata, one as 
against the plaintiff and the other as 
against the defendant the later decree must 
prevail over the former because it shuts 
out consideration of the former. In our 
judgment we are bound to follow these 
cases and to hold that the order of His 
Majesty ‘in Council being not only the 
later in point of time, but also the order 
of a superior Court must prevail over that 
of the High Court. 

It is contended, however, on behalf of 
the plaintiff-respondent that even if the 
order cf His Majesty in Council is to pre- 
vail over the earlier decree of the High 
Court, there is a decree of a competent 
Court later than the order of the Privy 
Council which now finally determines the 
question in favour of the plaintiff. That 
decree is a decree of an Assistant Collec- 
tor of the first class in a profits suit dated 
i LALJ 416. 

31 A 531; 30 Ind. Cas, 775; A I R 1915 All. 420; 
13 AL J 764. 

(9) 49 A 606; 101 Ind. Qas. 501; A I R1927 All. 
717; 2 A L J 387, T 2 
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March 12, 1930. This suit, viz., No. 45, 
was brought by Ubaid-Ullah Khan for his 
share of the profits in the village of Kaka- 
thal. He calleged that after the decision 
of His Majesty in Council he was entitled 
to the profits of the whole of the wakf 
property in this village and his suit was 
resisted upon the ground that it had been 
finally determined between the plaintiff 
and the defendant, Abdul Jalil Khan, that 
the wakf wasonly valid to the extent of 
1-3rd and consequently the plaintiff 
Ubaid-Ullah Khan was only entitled to 
the profits of J-3rd of the wakf prop 
erty in this village. It was held by -the 
Assistant Collector that upon a true. con- 
struction of the order of His Majesty in 
Council the: plaintiff was only entitled to 
the profits of a third of the wakf prop- 
‘erty inthis village. No appeal was filed 
against this decision and Ubaid-Ullah Khan 
thereby allowed it to become final. On 
behalf of the plaintifi-respondent it is 
contended that this is a decision of a 
competent Court and it has now been 
finally determined that the wakf created 
by Abdul Latif Khan is only valid to the 
extent of Il-3rd and that Ubaid-Ullah 
Khan as mutwalli of the wakf is only 
entitled toa third of Abdul Latif Khan's 
share in the village of Kakathal. On behalf 
of the appellant Ubaid-Ullah Khan it has 
been contended that this decision being a 
decision of a Revenue Court cannot operate 
by way of res judicata in a subsequent suit 
in a Civil Court. 

According to the state of the authorities 
in this Court it is now too late to contend 
that a decision of a Revenue Court upon a 
question of title cannot operate by way of 
res judicata in a subsequent suit in a Civil 
Court between the parties. It has been 
held by this Court ın numerous cases that 
decisions of a competent Revenue Court 
upon questions of title must be regarded 
as decisions of a Civil Court and can operate 
asa bar by way of res judicata in subse- 
quent suits brought in the Civil Courts. 
This was clearly laid down in Bihari v. Sheo 
Balak (10) and again in a Full Bench case 
in Bed Saran Kuar v. Bhagat Deo (11). 
Later decisions of this Court on the same 
question arein Thakur Hanwant Singh v. 
Jhamola Kunwar (12) and Amar Singh v. 
Gobind Kam (9). From these cases it is 
clear that this Court has consistently held 


(10) 29 A 601; A W N 1907, 189;4 A L J 546. 
(11) 33 A 453; 10 Ind. Cas 924; 8A LJ 341. 
ar A 181922 All, 95; 66 Ind. Cas, 915; 20 A LJ 
40. 
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that a decision of a former suit in a Reyenue 
Court may and frequently does operate as 
a bar to a subsequent decision upon the 
same issue in a Civil Court. The matter, 
however, does not rest there because it is 
contended on behalf of the defendant- 
appellant Ubaid-Ullah Khan that the deci- 
sion of the Revenue Court dated March 12, 
1930, was a nullity by reason of the fact 
that the learned Assistant Collector had 
no jurisdiction whatsoever to deal with the 
question of title. Those proceedings in 
1930 claiming profits were brought under 
the Agra Tenancy Act, 1926, which differed 
very materially from the earher Tenancy 
Acts, Under the present Tenancy Act of 
1926 a suit for profits is brought in the 
Revenue Court under the provisions of 
ss. 227 and 230. However the jurisdiction 
of the Revenue Court when a party raises 
a plea of proprietary right is govered by 
s. 271. Itis provided in that section that 
if in any suit under Chap. XLI, the des 
fendant pleads that the plaintiff has not got 
the proprietary right entitling him to 
institute the suit and such question of 
proprietary right has not been already 
determined by a Oourt of competent juris- 
diction, the Revenue Court shall frame an 
issue on the question of proprietary right 
and submit the record to the competent 
Civil Court for the decision of that issue 
only. A claim for profits under s. 227 of 
the Act is asuit instituted under Chap. XIV, 
and, therefore, the suit for profits to which 
we have referred which was brought by 
Ubaid-Ullabh Khan against Abdul Jalil 
Khan in the Court of the Assistant Collector 
of Allahabad was a suit governed by 
s. 271, Agra Tenancy Act. In that suit 
the plaintiff contended that he was entitled 
to the profits of the whole of the wakf 
property in the village, whereas the de» 
fendant contended that he was entitled to 
the profits of only 1-3rd of the wakf 
property. There was, therefore, a sharp 
conflict between the parties as to the extent 
of the plaintiff's rightsin the village. He 
claimed to be mutwallt of the whole of 
the property previously owned by Abdul 
Latif Khan in the village which he alleged 
had been made wakf, whereas the defende 
ant contended that only a third of this 
property had validly become wakf property 
and it was of that portion only that the 
plaintiff was entitled- to profits. The suit, 
therefore, raised an issue as to whether the 
plaintiff had or had not the proprietary right 
which entitled him to institute his suit 
with respect to 2-3rds of his claim. In such 
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acase the Assistant Collector should have 
referred this question of proprietary right 
to a competent Civil Court for decision, but 
clearly from his judgment he did not do so. 
He decided the question himself and this, 
in our View, he had no jurisdiction to do by 
reason of s. 271, Agra Tenancy Act, to which 
we have referred.. 


It has been argued on behalf of the 
plaintiff-respondent that there was no 
need in this particular case to refer the 
question of proprietary right to a com- 
petent Civil Court because it had been 
already determined by a Court of com- 
petent jurisdiction, viz. this High Court 
by its decree of April 21, 1922. As we 
have pointed out, difficult questions arise 
asto whether this decree of the High 
Court orthe order of the Privy Council 
of June 17, 1929, really decides the matter. 
In the case before the Assistant Collector 
each party put forward his-own view of 
the effect of the decree Of the High Court 
and the later order of the Privy Council 
‘and in our view it could not be said in 
those circumstances that the question of 
proprietary right had already been deter- 
mined by a Court of competent jurisdiction. 
Here there was areal dispute between the 
parties andthe plea of proprietary right 
was not one raised merely to oust the 
jurisdiction of the Court. In our view the 
Agra Tenancy Act, 1926, s. 271, read with 
Expl. (1), clearly contemplated that where 
there is a real and bona fide dispute bet- 
--ween the parties upon the question of 
proprietary right and question must be 
submitted to a competent Civil Court for 
decision and should not be decided by the 
Revenue Court. The Revenue Courtis only 
empowered to deal with the whole suit 


where itis clear that the question of pro- - 


prietary right has already been determined 
by a competent Court. Where there is a 
real doubt about the matter, as there was 
in this case, where there are apparently 
conflicting decrees and orders, then the 
Revenue Court must send an issue upon the 
question of proprietary right to the Civil 
Court for a decision. If the Revenue Court 
decides a question of proprietary right 
when it should not have done so, then its 
decree is a decree passed in a case where 
it has acted without jurisdiction. That 
being so, the decree can be regarded asa 
nullity and does not operate by way of 
estoppel or res judicata between the par- 
ties in’ subsequent proceedings. In 
Rangasamy Naicken v. Tirupati Naikcen 
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(13) it was laid down thatif a decree is 
passed by. a Civil Court which had abso- 
lutely no jurisdiction to pass it even a 
party to the proceeding may impeach it as 
a nullity. though it had not been set aside 


in appeal or otherwise. In Alisha v. 
Husain Bakhsh (14) the effect of the 
decree passed by a Court having no 


jurisdiction was considered by a Bench 
of this Court. At p. 590* Pearson, J. 
observed : 

_ “The question which was tried and determined 
in that suit is not res judicata because the Court 
which determined it was not a Court of competent 
Jurisdiction and is, therefore, open to be adjudicated 
inthe present suit. The decree passed in that suit 


being invalid for want of jurisdiction and a 


nullity, we cannot say that the present plaintiff, 
as the successor-in-title of Rajbibi, was bound to 
take steps to get it set aside by means of appeal 
or that because he omitted todo so,it has become 
binding uponhim,and that he is precluded from 
bringing this suit.” ` 

„This case is a clear authority for the 
proposition that a decision by a Court 
having no jurisdiction to entertain a suit 
cannot be pleaded as res judicata in a 
subsequent suit between the same parties 
or their successors raising similar issues. 
In Peyare Lal v. Banke Lal (15) it was 
expressly laid down by Mukerji, J. that 
where a judgment has been delivered by 
a Court of incompetent jurisdiction, that 
is to say, bya Court which had no jurisdic- 
tion to hear the case, the judgment cannot 
be pleaded as res judicata. Manohar 
Lal v. Baldeo Singh (16), is a case to the 
same effect. In our judgment in the 
present case the learned Assistant G@ollec- 
tor had no jurisdiction to determine the 
question of title between the parties and 
his decision cannot be regarded as a final 
decision between the parties which would 
prevent either of them raising the question 
again. In our view the decree of the 
learned Assistant Collector of Aligarh 
dated March 12, 1930, is no bar to the 
present defendant-appellant contending 
that, even if the plaintiff-respondent hada 
cause of action in Suit No. 44 of 1917, 
he was entitled to credit to the extent of 
the profits for the whole of the property 
of Abdul Latif Khan in this village which, 
in our View, hasbeen held by His Majesty 
in Council to have teen validly dedicated 
by Abdul Latif Khan. 

(13) 28 M 26. 

(14) 1 A 588. 

C9 A IR 1925 All. 650; 95 Ind. Cas, 406; LR6 A 


57 Rev. 
(16) 49 A 918; 103 Ind Cas. 379; AI R1927 All, 
005, 75 AL J 582;L R 8 A 225 Rev, 
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The defendant-appellant also contended 
that even if the plaintiff had a cause of 
action in Suit No. 44 of 1917, his claim was 
barred by limitation. Counsel for the 
defendant-appellant argued that the suit 
was for money payable by the defendant 
to the plaintiff for money received by the 
defendant for the plaintiff's use and that 
being so, the period of limitation of three 
years began to run from the dates upon 
which the moneys were received by reason 
of Art. 62, Limitation Act. Admittedly, in this 
case all the moneys sought to be recovered 
were received by the defendant-appellant 
more than three years before the suit was 
instituted. This view of the law is sup- 
ported by the case in Raja Nilmoney 
Singh Deo Bahadur v. Sharoda Pershad 
Mukerjee (17). In that case it was held 
that money paid under a decree obtained 
in the Revenue Court which was subsequ- 
ently held to have been superseded and 
modified by a decree of the Civil Court 
could be recovered but that the cause of 
action accrued not on the date when the 
decree of the Revenue Court was superseded 
or modified but on the date when the 
money was actually recovered from the 
pleintiff. 

On the other hand, the plaintiff-appel- 
lant has contended that he had no cause 
of ‘action whatsoever for the recovery of 
this money until the decrees of the Reve- 
nue Courts were superseded and assuming 
them to have been superseded, his cause 
of action only arose on the date of the 
order of His Majesty in Council which, it 
was contended, superseded those decrees. 
The question of limitation is not free from 
difficulty, but having regard to the view 
which we take of the effect of the order of 
His Majesty in Council this question cf 
limitation does not arise for decision in 
this case. We have held that the decree 
of the Revenue Court was not supersed~- 
ed by the order of His Majesty in Coun- 
cil and consequently no question of limita- 
tion arise for decision. We, therefore, 
express no opinion upon this part of the 
case. 

For the reason which we have given, 
the plaintiffs claim for the recovery of 
moneys paid by him to the defendant 
under the revenue decrees to which we 
have referred must fail. In our judgment 
the decree of the learned Civil Judge of 
Aligarh dated Fobruary 21, 1934, must 
be set aside and the plaintiff's claim dis- 
missed. The result therefore is that Appeal 

(17) 18 W R 434. 


No. 140 of 1934 is allowed and the plain- 
tifs claim dismissed in its entirety. Hav- 
ing regard to the view which we take of 
the case the question of pendente lite 
interest raised by the plaintiff-respondent’s 
cross-objection need not be ‘considered. 
We have held that the plaintiff's claim 
fails and therefore any claim to pendente 
lite interest falls with the claim. The 
result, therefore, is that the cross-objection 
must be dismissed. 

After the order of His Majesty in Uoun- 
cil dated June 17, 1929, the decree-holder 
took proceedings to execute his decree in 
the Court of the Oivil Judge of Aligarh. 
Abdul Jalil Khan claimed that he was 
entitled to possession not only of the prop- 
erty expressly found to belong to the 
plaintifs by their Lordships of the Privy 
Council but also over 2-3rds of the property 
made wakf by Abdul Latif Khan. He 
contended that the order of His Majesty 
in Council was not concerned with the 
extent to which the wakf was valid but 
only with the question whether the wakf 
was something other than a fictitious 
transaction. It was the decree-holcler’s case 
that the question of the extent of the validity 
of the wakf was finally determined by this 
Court by its decree of April 21, 1922, and 
that being so he was entitled to possession 
of 2-3rds of the property which had been 
made wakf by Abdul Latif Khan. Ubaid- 
Ullah Khan filed an objection in these 
execution proceedings and claimed that 
His Majesty in Council by their order of 
June 17, 1929, had finally determined that 
the wakf was valid with regard to the 
whole or the wakf property and that being 
so, the decree-holder was not entitled to 
possession of any of the property of Abdul 
Latif Khan which was made wakf by him. 
This objection is the subject-matter of 
Execution First Appeal No. 279 of 1934. 
The Civil Judge disallowed the objection 
of Ubaid-Ullah Khan holding that the 
effect of various decisions was that the 
Plaintiffs were held to be entitled to 
possession of 2-3rds of the property of Abdul 
Latif Khan which was made wakf by him. 
Whilst dealing with First Appeal No. 140 
of 1934 we have considered this ques- 
tion. For the reasons which we have 
previously given we are satisfied that the 
order of His Majesty in Council dated June 
17, .1929, entitles Ubaid-Ullah Khan as 
mutwalli to possession of the whole of the 
property of Abdul Latif Khan which was 
made wakf by him and that it is not open 
to the degree-holders to allege that the 
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wakf is only.valid to the extent of 1-3rd 
of the property comprised in it.- In our 
judgment the “objection of Ubaid-Ullah 
Khan should have been allowed and that 
being so, Execution: First Appeal No. z279 of 
1934 is allowed and the order of the 
lower Court disallowing the objection is set 
aside. 
. The result, therefore, is that First 
Appeal No. 191° of 1933 is dismissed with 
costs. First Appeal No. 140 of 1934 jis 
allowed and the decree of the lower Court 
is set aside and, the plaintiff's claim is 
dismissed. The plaintiff must pay the 
costs of the defendant in this Court and in 
the Court below. - The crogs-objection of 
the plaintiff is also dismissed with costs. 
Execution First Appeal No. 279 of 1934 is 
allowed and the order of the lower Court 
disallowing the objection is set aside and 
the objection of the judgment-debtor allow- 
ed. The decree-holder must pay the costs 
of the judgment-debtor in this Court and 
in the Court below. 
D. Order accurdingly. 
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Presidency Towns Insolvency Act (ITI of 1909), 
ss. 57, 55—Mortgage suit against «insolvents and 
Official Assignee—Question as to invalidity of trans- 
action can be determined only by Insolvency Court— 
S. 57, scope of—Provisions, tf restricted-‘Bona fide’, 
meaning of. 

Any question as tothe invalidity of a transaction 
raised by . the Official Assignee under the special 
provisions contained in ss, 55,56 and 57 of the Pre- 
sidency Towns Insolvency Act, can be determined only 
by the Insolvency Oourt constituted under the act 
and not by the ordinary Civil Court. Where a mort- 
gage suit is instituted against the mortgagors who 
have been adjudicated insolvents and the Official 
Assignee a decree ought to be given to the mortgagee 
leaving it open to the Official Assignee to apply to 
the Insolvency Court to set aside the transaction as 
void against him. When the Official Assignee 
denies the mortgage, the matter is one which can 


only be decided by the Insolvency Oourt, In such . 


a suitthe plaintifi is bound to join the Official 
Assignee asa defendant and the proper course for 
the Official. Assignee would be not to resist the 
plaintiff's claim for a mortgage decree but to reserve 
his right to apply to the Court in Insolvency and 
ask it to declare the mortgage void as against him 
on the ground that it wasnot made bona fide but 
with the object of defeating the provisions of the 
Insolvency Act. Official Assignee of Bombay v, 
Sundarachari (1), followed. í 
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transactions carried. out between the 
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It is incorrect tosay that s. 57 applies only t° 
date of the 
een of the petition and that of the adjudica- 
ion. 

If the words ‘bona fide’ were incorporated in 
8. 55, the only meaning which can be given to them 
is absence of knowledge of the presentation of an 
insolvency petition. Section 55 protects all transac- 
tions unless of course they are in themselves acts of 
insolvency or fraudulent preferences, entered into 
with the insolvent by third persons for valuable 
consideration and bona fide, namely bona fide in the 
sense thatthe person with whom such transaction ` 
takes place had not, at the time, notice of the pre- 
sentation of any insolvency petition by the debtor. 
Bhagwan Das & Co. v. Chuttan Lal (8), relied on, 
Mercantile Bank of India, Lid, Madras v..Officgal 
Assignee of Madras 15), distinguished and doubted. 
|p. 075, col. 2.) ae 

Necessity of introducing provision in General 
Clauses Act, regarding reference to marginal notes 
in interpretation of Indian statutes pointed out. 


Messrs. 8. M Bose, N.C. Chatterjee and 
A. K. Roy, for the Plaintiff. 

Messrs. B. C. Ghosh and P. N. Bannerjee, 
for the Defendant. 


Judgment.—This is a mortgage suit 
against the first three defendants and the 
Official Assignee of Calcutta in respect of a 
mortgage dated April 20, 1934. The suit 
was instituted on August 6, 1935, and the 
plaintiff had to join the Official Assignee as 
a defendant owing to the provisions of 
O. XXXIV,r.1 of the Code of Civil Pro- 
cedure, the first three defendants having 
been adjudicated insolvent. on May 10, 
1934. 

The suit is undefeuded by the first three 
defendants, but the Official Assignee has 
filed a written statement in which he denies 
the mortgage, aod says that at.the time 
whenthe morigage suit was instituted, tne 
defendants were insolvent and that this was 
not made in good faith or for valuable 
consideration, but was collusive and. fraudu- 
lent and he submits that it is void as 
against dim. 

[he relevant dates are as follows:— 

On April 13, 19384, the defendants toid a 
number of their creditors that they were 
unable to meet their obligations until they 
had got in certain dues owing tu them. On 
April 15, there was a larger meeting of the 
creditors at which the defendants stated 
that they were unable to pay their debts 
and made anoffer of a composition. On 
the same day the defendants approached 
the plaintiff and asked for a loan of Rs. 4,000 
saying that they were in urgent need of 
money for the purposes of tneir business 
and in order-to meet their business dues. 
Between this date and April 20 the plaintiff 
inspected the property offered as security 


t 


_ they were adjudicated on May 10. 
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and his attorney made the necessary en- 
quiries and searches and found that the 
property was unencumbered and that a 
previous mortgage had been paid off. The 
Plaintiff having agreed to lend the money, 
the mortgage deed was éxecuted on April 
20, and Rs. 4,000 in four currency notes 
of Rs. 1,000 each were paid to these defen- 
dants by the plaintiffs attorney. The peti- 
tion upon which the defendants were ad- 
judicated insclvents was dated April 27 and 
In 
Deceniber the Official Assignee wrote to the 
phaintiff asking for inspection of his mort- 
gage deed, and this was sent to him and 
returned with a request that the plaintiff 
should apply to the Court for sale of the 
mortgage property by the Official Assignee. 
The plaintiff objected to a sale by the 
Official Assignee and nothing futher was 
done until August 5, 1935, when an order 
was made under s. 36 of the Presidency 
Towns Insolvency Act for the examination 


‘of the plaintiff. On the next day the pre- 


sent suit was filed. A subsequent appli- 
catlon was made for stay of the proceedings 
under s. 36, pending the hearing of this 
suit and a stay was granted. 

Evidence has been given by the plaintiff 
to the effect that he had no knowledge of 
the insolvent condition of the defendants. 
He had known this firm approximately 
for 44 years and knew them as rich men 
carrying on a prosperous business with a 
good financial position and with consider- 
able properties in their native place. . He 
acted bona fide believing that the money 
was required by them for the purposes of 
their business. Three witnesses were called 
on behalf of the Official Assignee, and 


stated that the plaintiff was actually present 


at the meetings with the creditors on April 
13 and 15 and took part in the proceed- 
ings and made an offer on behalf of the 
defendants. 

The first point raised by Counsel on be- 
half of the plaintiff- was that the matters 
raised by the Official Assignee in his written 
statement were within the exclusive juris- 
diction of the Insolvency Court and that 
they could not be agitated in this Court in 
the mortgage suit, He referred to s. 17 
of the Presidency Towns Insolvency Act 
which provides that upon an order of ad- 
judication being made the property of the 
insolvent shall vest in the Official Assignee, 


.end thereafter no creditor to whom the in- 


solvent is indebted in respect of any debt 
provable in insolvency shall during the 
pendency of the 
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commence any suit or legal proceeding 
except with the leave of the Court provided 
that this section shall not affect the power 
of any secured creditor to realise or other- 
wise deal with his security in the same 
manner as he would have been entitled to 
realise or deal with it if this section had not ` 
been passed. 

He also referred tu the case of Oficial 
Assignee of Bombay v. Sundarachari (1), 
in which it was decided that any question 
as to the invalidity of a transaction raised 
by the Official Assignee under the special 
provisions contained in ss. 55, 56 and 57 of 
the Presidency Towns Insolvency Act can 
be determined only by the Insolvency Court 
constituted under the Act and not by the 
ordinary Civil Court and where a situation 
arose such aS has arisen in the present 
case a decree ought to be given to the 
mortgagee leaving it open to the Official 
Assignee to apply to the Insolvency Court 
to set aside the transaction as void against 
him.. This was a decision regarding ss. 55 
and 56 of the Act but in my opinion it 
applies equally to questions arising under 
s. 57 as in the present case and I am satis- 
fied that the decision is correct and that 
matters such as the Official Assignee has 
sought to agitate in the present case can 
only be decided by the Insolvency Court. 
The plaintiff was bound to join the Official 
Assignee as a defendant and the proper 
course for the Official Assignee would have 
been not to resist the plaintiff's claim for 
a-mortgage decree hut to reserve his right 
to apply to the Court in Insolvency and 
ask it to declare the mortgage void as against 
him on the ground that it was not made 
bona fide but with the ọbject of defeating 
the provisions of the Insolvency Act. 

Learned Counsel appearing for the Official 
Assignee referred me to a number of Eng- 
lish cases in which the Courts considered 
the question and decided that the jurisdic- 
tion of the Bankruptcy Court was not ex- 
clusive regarding these matters and that 
it was in each case a matter for the dis- 
cretion of the Court. But those cases were 
decided upon applications to stay proceed- 
ings either in one Court or the other. Ali 
that those cases decided was that the 
Civil Court need not necessarily stay suits 
which had been instituted in that jurisdic- 
tion simply because questions arose which 
would probably be more conveniently dealt 


(1) 50 M776. 102 Ind, Cas. 702; 25 LW 813; AI 
R 1927 Mad. 684; 53 M-L J 209; 38 M L T 401; (1927) 
MW N 660. 
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with under the bankruptcy jurisdiction or 
tice versa. 

The conclusion to which I have arrived 
on the preliminary point is enough to dis- 
pose of the case, but as the whole matter 
has been argued before me at considerable 
length and as evidence was given on be- 
half of the Official Assignee it will perhaps 
be convenient forme to stay my opinion 
on the points raised and this muy obviate 
the necessity for further proceedings against 
the plaintiff in the insolvency jurisdiction. 

Section 51 of the Presidency Towns Insol- 
vency Act provides that the insolvency of 
a debtor shall be deemed to have relation 
back and to have commenced at the time 
of the commission of the act of insolvency 
on which an order of adjudication was made 
or if the insolvent is proved to have com- 
mitted more acts of insolvency than one at 
the time of the commission of the first of 
tke acts of insolvency proved to have been 
committed by the insolvent within three 
months next preceding the date of the 
presentation of the insolvency petition. 
The title of the Official Assignee commences 
at the: date of the commencement of the 
insolvency which in the present case was 
April ]3 when tle defendants first told their 
creditors that they were unable to meet 
their obligations. But in spite of these 
provisions of insolvency law, certain trans- 
actions are protected and s. 57 inter alia 
provides that any transfer by the insolvent 
for valuable consideration provided that it 
takes place before the date of the order 
of adjudicaticn and that the perscn with 
whom such a transaction takes place has 
not at the time had notice of the presenta- 
tion of any insolvency petition shall not 
be invalidated by. any provisions in the 
Act, and it is clear that the plaintiff comes 
within the terms of this proviso because 
‘the mortgage was executed prior to the 
order of adjudication and the plaintiff could 
have had no knowledge of the presentation 
of any insolvency petition at that time be- 
cause no insolvency petition was presented 
till April 27. 

Sections 51 and 57 of the Presidency 
Towns Insolvency Act doubtless present 
an anomaly which the Legislature will have 
to deal with when opportunity offers. The 
English Bankruptcy Act upon which the 
major part of the Indian Insolvency Acts is 
based in the analogous sections provides 
that the title of the trustee in bankruptcy 
shall begin from the first act of bankruptcy 
committed and that the protection afforded 
by s. 45 which is analogous to s. 57 of the 
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Presidency Towns Insolvency Act, shall be 
available provided that the transfer took 
place before the date of the receiving order 
and that the transferee had not at the time 
notice of any available act of bankruptcy 
committed by the bankrupt. In the Eng- 
lish Act, therefore, the two sections relevant 
to this point sre consistent whereas the 
analogous sections in the Indian Acts are 
inconsistent. This matter has been dealt 
with in Mulla’s Law of Insolvency lst 
Edition at page 23 and the learned author 
seems to think that this inconsistency bet- 
ween the sections was introduced in the 
draft of the bill owing to misapprehensién 
(see page 460-of the same edition). 

The argument raised on behalf of the 
Official Assignee that s. 57 applies only to 
transactions carried out between the date 
of the presentation of the petition and that 
of the adjudication is in my opinion clearly 
untenable, the Legislature could not have 
been intended to restrict the provisicns of 
the section in such a way. 


Nevertheless it has been argued by the 
learned Counsel for the Official Assignee 
that these considerations did not dispose 
of the matter because the marginal note 
to s. 57 refers to protection of bona fide 
transactions and he argued that althcugh 
the section itself does not contain any such 
restricticn it must be interpreted in the 
same way as the analogous English sections 
have been interpreted so that the advan- 
tage of the section cannot be claimed on 
behalf of the plaintiff unless the transaction 
was carried out bona fide. As pointed out 
in Mulla’s Insolvency Law at page 455 the 
analcgous section of the earlier English 
Bankruptey Acts contain the words bona 
fide or good faith. fuch words were 
omitted from s. 49 of the Act of 1883 and 
the words bona fide were put into the 
marginal note, just as they have been in 
the Indian Insolvency Acts, Nevertheless 
there are English decisions to the effect 
that the words bona fide must be taken 
to be part of the section, and this in spite 
of the fact that according to English Law 
the marginal note is not part of the section 
and cannot generally be looked at to ex- 
plain the section. 


Now the Indian Sections cleariy are 
founded upon the analogous English sec- 
tions, and in my opinion the same rule 
must apply. Whether it is permissible 
regarding Indian Statutes to refer to a 
marginal note for the purpose of construc 
tion was considered by me in the case of 
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“ Abdul Hakim v. Fazu Mia (2) wherein 1 
_gave reasons for thinking that the deci- 
sion in the Privy Council case of Balraj 

Kunwar v. Jagatpal Singh (3) might have 
` to be re-considered by their Lordships at 
some future time on account of the differ- 
ent procedure regarding the passing of 
bills by the Legislature of this country. 

I desire again to draw the attention of 
the Government to this anomaly, which is 
a source of uncertainty and inconvenience 
in the interpretation of several Indian 
Statutes and I recommend that a suitable 
section should be inserted in the General 
Clauses Act making the position clear. 

The only question which remains, there- 
fore, is one of fact whether the plaintiff in 
the present case acted bona fide. In spite 
ofthe English decisions and in spite of 
the fact that I have held that those deci- 
sions ate applicable to the analogous 
sections of the Indian Insolvency Act, I 
find some difficulty in understanding 
what the words bona fide mean in this 
connection and I gather from the decision 
of Mr. Justice Bigham (as he then was) 
in the case of In re Dunkley Ex parte Wal- 
ler (4) that he experienced a similar diffi- 
culty. But I am quite ceriain that the mean- 
ing given. to these words in the Case of 
Mercantile Bank of India, Ltd., Madras v. 
Official Assignee cf Madras (5), cannot 
possibly be supported and I agree with the 
observations by the learned author of 
Mulia’s Insolvency Law page 460, to the 
effect that this decision is erroneous. in 
that case the Court held that knowledge 
of the transferee of an act of insolvency 
committed by the transferor, was alone 
sufficient to prove bad faith. In any event 
that case is distinguishable from the present 
case because in that case the creditor took 
possession of the debtor's goods by virtue 
of a letter of lien given by the debtor to 
secure past and future loans advanced. 
“ Really, therefore, it was in the nature of 
a voluntary transfer to the creditor no 
money being paid at the time of the transfer 
to or on behalf of the debtor. : 

The English decision seem to be that 
anything done contrary to the policy of the 
Bankruptcy Law is sufficient to show bad 
faith. lfso, what is the bad faith in the 


(2) 39 OWN 57; 155 Ind. Cas, 1003; A IR 1935 
Cal. 287; 62 O 266; (1935) Ur. Cas, 392; 7 P O 655; 36 
Or. Ld 857. l 

(3) 26 A 393; 31 I A 132; 7 O C 248; 8 O W N 6t9; 
11 Bom. L R 516; 8 Sar639 (P 0). . 

(4) (1903) 2K B 683; 74 LJ K B 963; 93 LT 248; 
21 TLR 707 


(5) 39 M 250; 35 Ind, Cas, 942, 
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present case ? ‘There can be no question on 
the evidence that the consideration was 
paid to the debtor and the Rs. 4,000 on 
payment became the property of the Official 
Assignee. Moreover, the property mortgag- 
ed subject to the reparment of the money 
but is the property of the Official Assignee 
by virtue of his right to the equity of re- 
demption. 

I cannot conceive how, in a case like 
the present where the money was actually 
paid by the mortgagee to the debtor if can 
be contended that what he did was not 
done bona fide. I am inclined to agree 


‘with the attempted definition of these words 


given by the learned Judges of the Allah- 
abad Court in the case of Bhagwan Das & 
Co. v. Chuttan Lal (6) in which the Court 
said that the appellants were within the 
protection of 8.55 of the Act. Which pro- 
tects all transactions unless of course they 
are in themselves acts of insolvency or 
fraudulent preferences, entered into with 
the insolvent by third persons for valuable 
consideration and bona fide,namely bone 
fide in the sense that. the person with 
whom such transaction takes place had not, 
at thé, time notice of the presentation of any. 
insolvency petition by the debtor. 

On the whole I think that if the words 
bonu fide are to bə incorporated in the 
section the only meaning which can be 
given to them is absence of knowledge of 
the ‘presentation of an insolvency petition. 
I can find no evidence of this knowledge 
on the part of the plaintiff in this case 
and with regard to the oral testimony; I 
have no hesitation in accepting the plaint- 
iff’s. version and I do not believe that the 
witnesses called on behalf of the Official 
Assignee were truthful witnesses. Two of 
them were- obviously interested parties 
being themselves creditors of the insolvent 
aiid ‘the evidence of the third witness was 
for other reasons unsatisfactory. The state- 
ments of the two other witnesses that they 
had come to Court and given their evidence 
without any prior contract with either the 
Official Assignee or his attorney and with- 
out -having given any deposition or written 
statement are statements which are ob-- 
viously untrue and which affect the value of 
the rest of their evidence. 

As L have already said these opinions on 
fact and law which E have expressed are 
only given for the convenience of the 
parties and for the saving of costs and in 
the hope that they will obviate the neces- 

(6) 43 A 427; 62 Ind, Cas, 732; 19 A L J 240; 3 

UPL RA) 158, i 
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` sity of taking any further action in the 
Insolvency: Court against the plaintiff. - . 

For the reasons given in the earlier part 
of my judgment, there must be a decree in 
favour of the plaintiff in terms of the prayer 
of the plaint with costs. 

In view of the fact that the whole of the 
argument took place and the evidence was 
adduced upon the points raised in the 
defence filed by the Official Assignee, the 
costs must be paid by him and he may re- 
imburse himself out of the estate. 

N. Suit decreed 


SIND JUDICIAL COMMISSIONER'S 
COURT 


Criminal Reference No. 236 of 1936 
November 4, 1936 
Davis, J. O. anD Mpara, A. J. ©. 
EMPEROR— PROSECUTOR 
VETSUS 


LASHKARO—RESPONDENT 

“Criminal Procedure Code (Act V of 1898), ss. 438, 
123, 118—Reference from District Magistrate involv- 
ing criticism of orders of Sessions Judge—Whether 
wiil be accepted—Sessions Judge confirming order of 
Magistrate under s. 123 (3)—Order, if overrides 
Magistrate's order—Order under 8.118 against sus- 
pected person undergoing imprisonment for substan- 
tive offence—Period of security, when commences, 
‘Ordinarily the High Court cannot accept refer- 
ences from District Magistrates which involve a 


_ eriticiem of the orders of the Sessions Oourt. Em- 
peror v, Khudabusx (1), relied on. 
When an orderhas been passed by a Sessions 


Judge under s. 123 (3), Criminal Procedure Code, 
the order that is then in force is the order of the 
Sessions Judge and not the order of the Magistrate. 
Though it is often the case that Sessions Judges 
in passing orders under s. 125 (3), Criminal Proce- 
dure Oode, confirm, for reasons given, the Magis- 
trate’s order and the use of the word ‘confirm’ 1s 
misleading, nevertheless the order passed under 
s, 123 (3), Oriminal Procedure Code, must be deem- 
ed the order ofthe Sessions Judge, and the order 
in operation, overriding the order of the Magistrate. 
Imperator v, Allahdino (2), followed. 

Where a suspected person against whom an order 
under s. 118,.Criminal Procedure Code, ig passed, is 
undergoing imprisonment for a substantive offence 
under the provisions of s.120 (1), Criminal Proce- 
dure Code, the period for which the security 
is required, should commence not from the date 
of order but from the date ofthe expiration of the 
sentence which the suspect was undergoing for the 
substantive offence of which he had been convicted. 

Or. Ref. made by the District Magistrate, 
Larkana, dated September 7, 1936. 

Mr. Charles M. Lobo, for the Crown. 

Davis, J.C.—This isa reference by the 
learned District Magistrate of Larkana ask- 
ing-us to set aside an order passed by the 
Sub Divisional Magistrate, Kambar, under 
s. 123 (2),-Criminal Procedure Code and 
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confirmed by the Additional Sessions Judge. 
under s. 123 (3), Criminal Procedure Code, 
on the ground that when the order was 
passed, the suspected person was already 
in prison undergoing a sentence of imprison- 
ment for a substantive offence, and that, 
therefore, the period for which security was 
required shouid commence not trom the 
date of the order under s. 118, Criminal 
Procedure Code, but from'tne date of the 
expiration of the sentence of imprisonment 
which he was already undergoing. Ordi- 
narily we cannot accept references from 
District Magistrates which involve ,a 
enticism of the orders of the Sessions 
Court for reasons set out in a judgment of 
this Court in Emperor v. Khuaabuz (1) to 
which we would invite the attention of 
the learned District Magistrate, and 
particularly to the remarks of Couch, 
A.J. ©., contained in that judgment. Its 
is true that the learned District Magistrate 
has asked usto set aside the order passed 
by the Sub-Divisional Magistrate of 
Kambar, but as held by this Court, when 
an order has been passed by a Sessions 
Judge under s. 123 (3), Criminal Procedure 
Code the order tnatis then in force is the 
order of the Sessions Judge and not the 
order of the Magistrate. The attention 
of the learned District Magistrate is 
invited tothe case in Imperator v. Allahdino 
(2) and though it is often the case that 
Sessions Judges in passing orders under 
s. 123 (3), Criminal Procedure Code confirm, 
for reasons given, the Magistrate’s order 
and the use of the word ‘contirm’ is mis- 
leading, nevertheless the order passed 
under s. 123 (3), Criminal Procedure Code, 
must bedeemed the order of the Sessions 
Judge, and the order in operation, overrid- 
ing the order of the Magistrate. 

In this case, however, the error that 
the learned District Magistrate points 
out is so simple and so obvious that 
we think we should accept this reference. 
It appears that in this case one of the 
suspected persons, Lashkaro, son ol 
Guisher Khoso, was.convicted of an offence 
under s. 411, Indian Penal Code, on June 2, 
1936, and that the order passed against 
him under s. lls, Criminal Procedure Code, 
was not passed until two days later, on 
June 4. ‘Lhe fact that an order was passed 
by the Sub-Divisional Magistrate under 
s. 123 (2), Criminal Procedure Code, on the 
same day does not, we think, affect the 


G) 2 SLR 48; A I R1927 Sind 45; 96 Ind. Cas. 
101; 27 Or, LJ 1253. ` 
(2) 5 SLR E7; 11 Ind. Oas, 594; 120r. LJ 410. . 


1937 
case, for s. 120 (1), Criminal Procedure Oode, 
refers to orders passed under s. 106 or 
s. 118, Criminal Procedure Code and is not, 
it appears to us, affected in its operation by 
the orders of the Sessions Judge passed 
under s. 123 (3), Criminal Procedure Code. 
Therefore, under the provisions of s. 120 
(1), Criminal Procedure Code the period for 


which the security was required, should have. 


commenced not from June 4, but from the 
date of the expiration cf the sentence which 
the suspect was undergoing for the sub- 
stantive offence of which he had been con- 
victed on June 2. 

We, therefore, vary the order of the Ad- 
ditional Sessions Judge, Larkana, and 
direct that in accordance with the provi- 
sions of s. 120 (1), Criminal Procedure Code 
the period for which security is to be given 
shall commence from the date of “the 
expiration of the sentence’of imprisonment 
for the offence under s. 411, Indian Penal 
Code which the suspect is now undergoing. 
The attention of the learned Sub-Divisional 
Magistrate and of the Additional Sessions 
Judge is invited to the provisions of s. 123 
(1), Criminal-Procedure Code, which provide 
that if asuspect fails to give security on 
or before the date on which the period for 
which security isto be given commences, 
he shall, if he is already in prison, be 
detained in prison until such period 
expires or until within such period he gives 
the security to the Court or Magistrate who 
made the order requiring it. On the other 
hand, under s. 123 (4), Criminal Procedure 
Code, the suspect can tender security to the 
officer in charge ofthe jail. If, therefore, on 
the expiry of his sentence of imprisonment 
the suspect has not furnished satisfactory 
security, it will be necessary for the Court 
to pass orders under sub-s. (6) of s. 128, 
Criminal Procedure Code, directing the im- 
prisonment in default to be rigorous or 
simple asthe case may be. Any sureties 
offered also have to be dealt with by the 
Magistrate in accordance with the provi- 
sions of s. 122, Oriminal Procedure Uode. 

N. Reference accepted. 

. PATNA HIGH COURT 
Civil Appeal No. 29 of 1933 
March 1, 1937 
Wort AND Daav_ez, JJ. 
SECRETARY or STATE—PLAINTIFF-— 
2 APPELLANT 


= versus 

Babu BENI PRASAD SAHU—Derenpant 
— RESPONDENT 

Landlord and tenant—Permanent tenancy--Pre- 
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sumption—Variable rent—Erection of building with 
knowledge of landlord—Presumption that tenancy 
is permanent, whether arises—Occupancy right— 
Nature of—Accrual of—Chota Nagpur Tenancy Act 
(VI of 1908, s. 78—-Object and scope—Tenant parting 
with raiyati land—Tenancy of homestead becomes 
subject to ordinary incidents. 
‘Where the land is held at a rent which is variable 
the mere fact that buildings have been erected on 
the land withthe knowledge of the landlord is not 
in itself sufficient to raise that presumption. 
Prosunno Coomar Chatterjee v. Jadunath Bysack (1), 
distinguished. Bent Ram v. Kundan Lal (2), relied 
on. fp. 679, col. 1.] , , 

The essence of an occupancy right is security of 
tenure of agricultural land as long ag the land is not 
misused and rent ie paid, the occupation which 
gives an occupancy right does not include occupa- 
tionthe main object of which isthe dwelling house 
itself, and where the cultivation of the soil, if any 
there be, is entirely subordinate to that, the occu- 
pancy rightcan only accrue to a raiyat, and the 
word raiyat means anactual bona fide cultivator in 
the sense of deriving his profits from the produce 
of the land directly. Ramdhun Khan v. Haradun 
Pramanick (8) and Kalee Churn Singh v. 
Ameerooddeen (9), referred to. [p. 682, col. 1.] 

Section 78, Chota Nagpur Tenancy Act, was enact- 
ed as a protection to the cultivating tenant, so that 
he may not be turned out of his homestead as long 
as he holds his ratyati land. If he parts with the 
raiyati land, his tenancy of the homestead hecomes 
subject to the ordinary incidents and does not 
suffice to keep up his status asa raiyat. Bishnath 
Singh v Bibi Ayesha (12), relied on. [p. 683, col, 1.] 

The Legislature could not possibly have meant 
by s. 78, that though a raiyat may hold one home- 
stead otherwise than as partof his holding as a 


_ratiyat and use it for carrying on his cultivation, the 


incidents of his tenancy of some other homestead 
held somewhere else for other business shall be 
regulated by the provisions ofthe Act applicable to 
land held by a raiyat. [p. 683, col, 2.) 

O. A. from the original decree of the 
Additional Sub-Judge, Palamau, dated 
September 26, 1932. 

The Government Pleader, for the Appel- 
lant. 

Messrs. P. R. Das, B. C. De and Thakur 
A. D. Sinha, for the Respondent. 


Wort, J.—This appeal by the plaintiff 
the Secretary of State. arises out of an 
action in ejectment with which was joined 
an alternative claim for the settlement of 
a fair rent. The land originally consisted 
of several plots but which are now amal- 
holding No. 363. The plots 
were first Nos. 580 and 581 which equal plot 
No. 280 and being the subject-matter of 
two unregistered leases must be treated on 
the footing of oral agreements The other 
plots which were the subject-matter of 
three registered leases dated respectively 
January 22, 1918, for the term “until the 
new settlement of the Palamau Government 
estate was made” at an annual rent of 
Re. 1-6: the second lease (Hx. 1-b) dated 


September 29, 1920, being for a term of 
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30 years or vuntil the new settlement of 
the town of Daltonganj was made (which- 
ever is jess) at an annual rent of Rs. 5-14; 
and the tbird lease (Ex. l-c) of the same 
date and for the same period at a rental 
of Re. 1-3. Asregards plots Nos. 580 and 581, 
which are now known as plot No.. 280 
_under the oral agreement, the plaintiff's 
claim has failed so far as ejectment is 
concerned, but the Jadge has assessed the 
rent at Rs. 34. With regard to the plots, 
the subject matter of the three written 
leases, the plaintiffs claim succeeded and 
‘the Court held the plaintiff entitled to 
eject the defendants failing execution by 
them of new leases at an annual rent of 
Rs. 27. As regards plot No. 280 (equals 
Nos. 580 and 581) three could be no doubt 
that the Court had no jurisdiction. to 
assess rent and thus make a bargain be- 
tween the parties. With regard to these 
-plots which are the subject-matter of the 
leases, it is contended that other considera- 
tions apply with regard to this part of the 
‘relief claimed, and with that contention I 
propose to deal later. l 

. We are not concerned in this case with 
the situation of the plots in dispute in the 
town of Daltonganj] as this was a matter 
which was to be considered only with re- 
gard to the value of the land.and the as- 
sessment of fair rent. The facts relating 
to these plots are as follows: Plots 
No. 580 and [81 (now known as plot 
No. 280) were purchased from one Eda 
Sheikh. Eda Sheikh was recorded in respect 
of this land in Mr. Stindeyr’s settlement 
which commenced in 1894 and concluded 
in 1896. Plot No. 5&0 was purchased from 
the son of Eda Sheikh on May 10, 1910, 
and plot No. 581 was purchased in a Court 
. sale in execution of a decree in 1903. Plots 
Nos. 233, 230 and 271 were the subject- 
matter of the lease dated September 29, 
19.0 (Ex. 1-B), and the present survey 
plot No. 505 was the subject-matter of 
the lease (Ex. 1 O) of the same date. The 
plots dealt with by the lease (Ex. 1-B), 
September 1920, were also the subject- 
matter of a lease dated July 6, 1914, to 
defendant's father Srikishun Sahu, and it 
was after Srikishun’s death that the fresh 
. lease of September 1920 was granted. The 
Judge in the Court below has held, con- 
trary to the defendant’s contention, that 
the Chota Nagpur Tenancy Act did not 
apply but that the matter was governed 
by the Transfer of Property Act, and in 
regard to plot No. 280 (equals Nos. 580 
and 581) he has held that the defendants 
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have got a permanent tenancy drawing the 
inference to that effect from the circum- 
stances of the case. With regard to the 
others, he has held-that the plaintiff having 
terminated the tenancies by a notice to 
quit, is entitled to eject the defendant. 
These plots were the subject-matter of 
enhancement of rent at the time of Mr. 
Sunder's settlement. It is to be noticed in 
this case that Mr. Sinha on behalf of the 
Government and the learned Advocate on 
behalf of the defendant agree that the case 
is governed by the law of landlord &nd 
tenant, either under the Chota Nagpur 
Tenancy Act or otherwise and although khas 
mahal properly is not to be determined by 
any considerations of the revenue law. 

The first contention advanced by the 
defendant is that the defendant has occu- ` 
paney rights under the provisions of the 
Chota Nagpur Tenancy Act. There was 


no point raised by the defendant in his 


written statement in this connection and 
no issue was settled. The argument is 
based almost entirely on the fact that in 
Mr. Sunder's Settlement Record, either 
the defendant, or his predecessor-in-title 
was recorded as an occupancy tenant. It 
was the contention of the defendant that 
as his father Srikishun Sahu held some 
tanr lands at Sabpurin which makat crops 
were grown, and holding admittedly home- 
stead land at Daltonganj as aucillary to 
or in conjunction with agricultural tenancy, 
he would have rights of occupancy under 
s. 78, Chota Nagpur Tenancy Act. There 
is, in my judgment, no evidence of this; 
and, as the learned Judge has pointed out, 
even assuming that Srikishun had some 
tanr and in Sahpnr that would not be 
sufficient to constitute him an agriculturist, 
holding his homestead land in Daltonganj 
as an agriculturist. The position shortly 
is this. It is admitted in all these cases 
that the Record of Rights has not the 


_statutory presumption of correctness; at 


most it could be admitted in evidence under 
s. 33, Evidence Act, Mr. Sunder being 
dead, and therefore could only be used as 
some evidence in the case of the facts 
which it states. There is nothing else to 
support the defendant's contention in this 
regard, and there having been no issue 
raised in the Court below, and the plain- 
tiff not having had an opportunity to 
adduce evidence as to the status of the 
defendant or his predecessors, it would be 
unjust in the circumstances to hold that 
the record which has no presumption of 
correctness established the plaintiff's con- 
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tention. Furthermore, ıt has always been 
the case of both parties that the land was 
homestead or building land. That being 
so, the position of the defendant is to be 
judged apart from the Chota Nagpur 
Tenancy Act. .The Judge bas held that 
these tenancies are governed by the Trans- 
fer of Property Act. This, as I have pointed 
out in other appeals, is clearly an error, 
for the Crown Grants Act (XV of 1895) 
applies. 

As regards plot No..280 (equals Nos. 580 and 
581), the learned Judge has held, as I have 
already stated, that the tenancy was a 
permanent one and seems to have come to 
‘that conclusion on the footing that there 
were permanent structures on the land to 
the knowledge of the landlord -and relies 
upon the decision in Prosunno Coomar 
Chatterjee v. Jadunath Bysack (1). That 
decision, however, does not support the 
Judge’s conclusion. There is no case here 
of the land having been held at a rent 
which was not varied and the mere fact 
that buillings have been erected on the 
land with the knowledge of the landlord 
is notin. itself sufficient to raise that pre- 
sumption: see Beni Ram v. Kundan Lal (2) 
-=a decision already quoted. The question 
therefore arises whether the notice served 
on the defendant on September 11, (922, 
calling upon him to give up possession on 
March 71, 1929, was valid At common 
law, applied asthe rule of justice, equity 
and guod conscience, the tenancy was from 
year to year which is to be inferred from 
the reservation of a yearly rent in the 
absence of other facts and would require 
six months’ notice expiring on the anniver- 
sary of the commencement of the tenancy. 
There is no dispute as regards the date 
upon which the tenancy commenced as 
there is no evidence on that point. And, 
as no question is raised on this point, we 
must assume that a notice expiring on 
March 31, which was the end of the 
financial year was valid at any rate so far 
as its expiration is concerned, and as from 
the judgment of the Court below it would 
appear that the notice on the defendant 
on September 11; 1928, would give the 
defendant fully six months, the notice 
would be valid. 

As regards the other plots, the subject- 
matter of the three leases, the position is 
different. At the conclusion of the argu- 
ment in this case the question arose as to 

(1) 10CL R35. 


(2) 21 A 496; 2 IA 58; A WN 1906, 245;3 0 W 
N 502; 17B LR 400; 7 Sar. 523 (P O). 
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the meaning of the word “settlement” as 
used in the three leases (Exs. l-a, l-b and 
l-c). The words used in the first lease are 
‘thereby leases to you until a ‘new settle- 
ment’ of the Palamau Government Estate 
is made” and the question was whether the 
expression ‘settlement’ referred to settle- 
ment of revenue or whether it referred 
action of Government acting as 
landlord in letting out their property. 
This point arose as it was argued that 
the leases were void for uncertainty. I have 
no doubt, however, that the meaning of 
the word ‘settlement’ as used in these 
leases referred toa new letting of the 
estate by Government and did not refer to 
a new settlement of land revenue. In any 
event it cannot be argued that the time 
of the new settlement was ascertained 
and the term of the lease, therefore, certain. — 
The facts are these: Mr. Sunders settle- 
ment wasa settlement for 15 years. In 
1918 that 15 years had elapsed and even 
supposing that the word ‘settlement was 
referable toa settlement of land revenue 
that new settlement of land revenue could 
be made by a notification at any date. 
There was nothing to prevent Government 
issuing a notice the day after the lease 
was entered into and the clause, therefore, 
was in the circumstances tantamount to 
the landlord saying that the lease was to 
subsist at his will. Supposing the word 
‘settlement’ had reference lo a new 
letting by Government the same result 
would be obtained. On the plain com- 
struction of the document the lease was a 
tenancy-at-will. Clause 12 of the lease pro- 
vided that : 

“On the expiry of the term of this lease you shall, 
if you have duly observed all the conditions thereof, 
be entitled to its renewal on stchterms as may be 
agreed upon.” 

It iscontended that this, on its proper 
construction, gives an absolute right of 
renewal to the defendant at a reasonable 
rent which may be determined by the 
Court. If on its true construction the 
lease is no more than a tenancy-at-will 
the right to renewal, if such there be,. is 
worthless; the tenant would be entitled 
to another tenancy at-will which is no 
right at all asthe tenant could be ejected 
at once. Indeed there can be’no such 
right of renewalin the case of a tenancy- 


at- will. The contention that the condition 


‘on such terms as may be agreed upon’ on 


its true construction Means at a Teasonable 
rent and thatthe Oourt has jurisdiction 
imsuch a case as this to say what isa 


~ 
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reasonable rentin my judgment is not 
sustainable. The terms are plain ‘as 
agreed upon’ and certainly cannot be con- 
_ ptrued as meaning that the parties have 
agreed that rent should be reasonable and 
that it is only forthe Court tosay what 
that rent should be. Such a construction 
would be substituting the decision of the 
Court for the agreement of the parties. 
As regards the lease dated September 29, 
1920 (Ex. 1-B),the same considerations 
apply as tothe term, but the clause relating 
to renewal is different. Clause 14 pro- 
vides : 


“Ifthree months prior to expiration of the said 
term the lessee shall notify the Deputy Commissioner 
that he is desirous of taking a new lease of the 
said premises and shall have duly observed and 
performed all the terms and conditions aforesaid, 
he shall beentitled to a new lease for such terms 
and at such rent enhanced or otherwise and on such 
terms and conditions asthe Deputy Commissioner 
ormtheevent of disagreement the Commissioner 
may deem proper.” 


It is not suggested in the circumstances 
that the notification of 1926 was insufficient 
to prevent the defendant giving three 
months’ notice of his intention to take 
new leases and even if it might be held 
-that the Deputy Commissioner has fixed the 
terms of that lease, it seems to me that 
the condition precedent has not been 
followed in this case. Neither the notice 
required from the tenant nor the reference 
tothe Commissioner has been made, and 
therefore, the landlord is entitled to re- 
enter. As regards the third of these 
leases, dated September 29, 1920 (Ex. 1-C) 
the term is the same and the considerations 
which apply to Ex. 1-B also apply to this 
case in the matter of renewal. In all 
cases, therefore, the plaintiff was entitled 
to eject the defendant in the case of plot 
No. 280 asthe tenant had a lease from year 
to year, and inthe case of the three leases 
in writing as a tenancy-at will and 
that in allcases valid notices to quit had 
been served. I should add with regard 
to plot No. 280 the fact that the plaintiff 
gave a longer notice to quit then was 
necessary makes no difference to the 
rights of the parties. I would set aside 
the judgment of the Court below as regards 
the fixing of rent and allow the appeal with 
regard to the claim for ejectment in the case 
of plot No. 2:0 and affirm the decision of 
the Court below entitling the plaintiff to 
ejectment with ragard to the land, the 
subject-matter of the leases. The appellant 
is entitled to his costs throughout. The 
erogs-Objection is dismissed. 


Dhavie, J—I agree. As regards plots 
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Nos. 850 and 851 of Sunders Surve y 
(making up plot No. 280 of the new Survey) 
the lower Court holds that there have been 
several transfers ofthese lands, that they 
contained permanent pucca structures and 
that therefore, it must be presumed that 
the defendant has got a permanent inter- 
est in the plots. The appellant’s claim 
for ejectment was, therefore, disallowed 
and tke rent payable was assessed at 
Rs. 3-4-0. Asregards the presumption of 
permanency the learned Subordinate Judge 
purports to follow’ the authority in 
Prosunno Coomar Chatterjee v. Jadunath 
Busack (1) in which it was observed : 

“No doubt, if land is let for building pucca houses 
upon it, or ifthe tenant with the knowledge of 
landlord does in fact lay out large sums upon it 
in holdings...» that fact coupled with a long 
continued enjoyment of the property by the tenant 
or his predecessors-in-title, might justify any 
Court in presuming & permanent grant, especially 


ifthe origin of the tenancy could not be ascer- 
tained.” 


This observation would not have been 
applied by the learned Subordinate Judge 
to this case if even such circumstances 
had not been overlooked as that the pucca 
structure on the plots, the Thakurbari, was 
erected only about 20 years ago by the 
defendant's father and not bythe tenants 
who were in possession of the land at the 
time of Mr. Sunder’s Survey. Plot No, 850 
was recorded at that time inthe name of 
Thakuri Barhi carrying an old rent of 
3 annas 6 pies which Mr. Sunder raised to 
7 annas. The learned Subordinate Judge 
says that it was purchased inthe Court 
sale in 1903, but the jamabandi register 
shows a mutation of 1908 at an enhanced 
rate of Re. 1-1-0 in favour apparently ofa 
predecessor-in: title of |defendant’s father. 
Langtu Sahu D. W. No. 7 deposes to a 
somewhat different series of transfers 
before the land came to defendant's 
father. Be that as it may, there is noth- 
ing to show that Thakuri had any pucca 
structure upon the land before it was sold 
out or that the land had been let out to 
him for building pucca houses on it, tosay 
nothing of ihe fact that thereis no good 
indicaticn of any Jong continued enjoy- 
ment of the property by Thakuri or his 
predecessors-in-title. Plot No. 851 is 
recorded as in tbe possession of Edu 
Sheikh with an old rent of 2 annas 6 pies 
which Mr. Sunder raised to 10 annas. 
Defendants father purchased it from 
Edu’s son, Dost Muhammad in 1910 and 
obtained his mutation in 1912 at an 


The sale deed 
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describes the house as kutcha. The 
learned Subordinate Judge has paid no 
attention not only to the nature of the 
old structures but also to the repeated 
enhancements of the rent. As regards the 
presumption of permanency, Garth, C. J. 
himself whose observation from Prosunno 
Coomar Chatterjee’s case (1) has been cited 
above had pointed out in Prosunn Kumaree 
Debea, v. Rutton Bepary (3) why it cannot be 
presumed in this country that a tenancy 
is permanent merely because tke tenant 
has erected a dwelling -house upon it. 
‘Fhe whole matter was recently considered 
by Rankin,©C. J. in Kamal Kumar Dutta 
v. Nand Lal Dube (4) after the ruling of 
the Privy Councilin Dhanna Malv. Moti 
Sagar (5) thet the question whether a 
tenancy was permanent or precarious is 
in such cases a Jegal inference from 
facts and net itself a question of fact. 
Long possession on the part of the tenant 
together with abstention on the part 
of the landlord to enhance the rent was 
‘considered in Kamal Kumar's ese (4)--a 
case where the absence of permanent 
masonry structures upon the land was 
explicable by the circumstance that the 


defendant was a labourer—insufficient to 


justify a legal inference of permanency 
and in the present case there are the 
repeated enhancements of rent which 
are unquestioned. The finding of per- 
manency on the grounds given by the 
lower Court cannot, therefore, be sup- 
ported. 

It bas been contended on behalf of the 
respondent that there should, in such 
circumstances, be an inference of per- 
manency with avariable rent. But such 
an inference, even if otherwise justifiable, 
would be unmeaning Where, as in the 
present case, the enhancement of rent is 
not referable to any specific provision of 
the law or to any scale laid down by the 
parties themselves. If the enhancement 
is to beat the discretion of the landlord, 
the defendant will either have to accept 
it or give the tenancy up, so that—as 
pointed out by my learned brother during 
the argument— permanency will become an 
idle expression. It has also been con- 
tended on behalf of the respondent that 
he had an occupancy right in these and-the 
other five plots in suit. Reliance is placed 

(3) 3C 696;1 CL R577. - 

(4) 56 C 738; 116 Ind. Oas. 378; A I R1929 Cal 37; 
33 CO WN Qi. 

(5) 8 Dah. 573; 101 Ind. Oas. 355; A I R 1927 P O 
102; 54 I A 178; 52M L J883; 29 Bom. LR 870; 31 
C W N 677; (1927) M W N 481 (P O). 
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in the first instance upon the entries in 
Sunder's khatians of the then tenants as 
dakhilkars, the entry in the case of plot 
No. 1359 being dakhilkar magqabazat. But 
Sunder’s khatians do not carry any such 
specified presumption of correctness as is 
attached by statute to Record of Rights 
under Tenancy Act. Mr. Sunder, it is 
clear, issued khatians in one and the 
same form to non-agricultural as well as 
agricultural tenants. and applied the 
classification of the Bengal T'enancy Act 
toa tract of country governed not by that 
Act, but bv the Chota Nagpur Landlord 
and Tenant Procedure Act, 1879. The 
doubtless recorded 
becanse Government had decided that it 
“should be allowed and recorded in the case of 


all raiyats paying direct to Government or to the 
farmer,” 


But the question would still remain 
whetber the men with whom we are con- 
cerned were raiyais. It is true that 
though Daltonganj was a municipality, there 
may have been raiyati rights within it; 
Syed Hussan Ali v. Gobind Lal Basak (6). 
But there is no evidence that Thakuri 
and Edu, whom Mr. Sunder found in pos- 
session of plots Nos. 850 and 851 with 
houses on them, had ever cultivated these 
plots, or taken them for purposes.of cul- 
tivation and then erected houses on them 
with the leave or acquiescence of the 
landlord. There was also no such provi- 
sion of the law in force at that time as 
we now find in s. 7& Chota Nagpur 
Tenancy Act, nor is there any indication 
in the record that Thakuri and Edu had 
any raiyati land anywhere else. Upon 
this Mr. Das has contended that there 
was no definition or description of a. raiyat 
as Meaning primarily a person who has 
acquired a right to hold land for the 
purpose of cultivation (such as we now 
find in s.6, Chota Nagpur Tenancy Act) in 
force in Chota Nagpur prior to the amend- 
ment of the Chota Nagpur Landlord and 
Tenant Procedure Act, 1879, by Bengal 
Act V of 1903, and that the Bengal General 
Clauses Act, No. V of 1867, (which I see 
was extended to Lohardaga by a Notifi- 
cation of 1881 under s. 3, Scheduled Dis- 
trict Act, XIV of 1874} had provided that 
“the word ‘land’ shall include houses and 
buildings .... unless where there are 
words to exclude them”. The argument is 
that under the laws then in force occupancy 
rights could be acquired in building land 
no less than in agricultural land, as the 


(6) 90 WN 14], 
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Chota Nagpur Landlord and Tenant Pro- 
cedure Act, 18°9, gave a right of occu- 
pancy to “every raiyat who has cultivated 
or held land for a period of twelve years”. 
Much the same isgenious argument was 
advanced in Mohur Ali Khan Pathan v. 
Ram Ruttan Sen (7) where it was held that 
the similar section in Bengal Act, VIII 
of 1869 referred to the occupation of 
land which is the subject of agricultural 
or horticultural cultivation or used for 
purposes incidental thereto, 
not include Jand exclusively used for 
dwelling houses, buildings, ete. The Land- 
lord and Tenant Procedure Act, 1879, 
replaced the Bengal Rent Act, (Act X of 
1859), in this area, and under this latter 
Act it had been repeatedly held (see for in 
stance Ramdhun Khan v. Haradun: Pura- 
manick (8) that the occupation which gives 
an occupancy right does not include occupa- 
tion. 

the main object of which is the dwelling house 


itself, and where the cultivation of the soil, if 
any there be, is entirely subordinate to that”, 


The Landlord and Tenant Procedure 
Act reproduced s. 6, Bengal Rent Act, 
1859, without any change which is mate: 
rial for present purpcses. Assuming that 
the word ‘land’ in s. 6 of the Act 
included building sites and houses and 
buildings, the occupancy right could only 
accrue toa raiyat, and it had been settled 
under the lew previously in force, that 
the word raiyat meant an actual bona 
fide cultivator in the sense of deriv- 
ing his profits from the produce of 
the land directly: Kalee Charan Singh v. 
Ameerooddeen (9). It was of course possi- 
ble for a riayat, instead of cultivating 
the land, to erect shops thereon and receive 
the profit from the shopkeepers - presum- 
ably with the consent of the landlord or 
in accordance with a local custom—and 
keeps his right of occupancy, as was held 
in Khajuranissa Begum v. Ahmad Reza (10) 
a case referred to by Mr. Das; but, as I 
have already shown, this has no applica- 
tion to cases where the land was occupied 
exclusively by buildings and the man was 
‘not aratyat. The essence of an occupancy 
right is security of tenure of agriculiural 
land as long as the land is not misused 
and rent is. paid subject to enhance- 
ment, in Ohota Nagpur, not by contract 
but by order from the Court of the Deputy 
Commissioner. The Chota Nagpur Tenancy 

(7) 21 W R 400. 

(8) 12 W R 404;9 B L R l07n. 

(9) 9 W R 579. 

(10) 11 W R 88; 8 B LR 166n, 
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Act of 1908 contains no provision for en- 
hancement ofrent of tenants of non-agri- 
cultural land, and it is significant that in 
replacing by this Act the Landlord and 
Tenant Procedure Act, the Legislature 
made no provision for enhancement in 
such cases, while by s. l5 it saved occu- 
pancy rights already acquired by raiyats. 
The dealings of the parties with the land 
—the repeated enhancements—also point to 
the absence of an occupany right, though 
it is obvious that much stress must not 
be laid on this circumstance. : 

There is a further difficuity in the way 
of the respondent. Even if it be assumed 
that men like Thakuri and Edu had occu- 
pancy rights in the building plots recorded 
in their names in Sunder’s khatians, these 
rights could not have passed to their suc- 
cessors. It is true that Edu's holding 
only was transferred in 1910 after the 
amendment of the tenancy law by Bengal 
Act, V of 1903 which made the transfer by 
a riayat of his right in his holding alto- 
gether invalid, and that wea do not know 
definitely when exictly Thakuri parted 
with his holding. But even befcre the 
Amending Act of 19J3 occupancy rigts 
were not transferable without the consent 
of the landlord, save by local custom 
which had to be estabiished by the tenant 
of his transferee. That was the law under 
the Bengal Rent Act, X of 1859, and it was 
not changed by the Landlord and Tenant 
Procedure Act of 1879. Since the Act 
of 1993, transfers of cecupancy rights with 
or without the consent of the landlord are 
impossible in Chota Nagpur, and if the 
transferee is recognized by the landlord 
and the transferor does not assert his 
rights under the Tenancy Act, the trans- 
feree’s tenancy becomes a new tenancy 
altogether, which is what seems to have 
happened to the defendant or his father 
in respect not only of plot No. 851 but 
also of plot No. 850 especially asthe rent was 
enhanced. Defendant's father thus held 
these plots on his own leases. These 
leases have not been put in evidence, 
apparently because (as we know from the 
connected case dealt with in First Ap- 
peal No. 28o0f 1933) the learned Subordinate 
Judge was of opinion that the Crown 
Grants Act, 1895, was inapplicable to such 
cases and that therefore unregistered leases 
were inadmissible in evidence. This was 
erroneous: see Secretary of State v. Nistarini 
Annie Mitter (11). The present was, there- 


an” 6 Pat. 446; 104 Ind Oas 209; A I R 1927 Pat 
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fore, not really acase where the origin of 
the tenancy of plots Nos. 850 and 851 can 
be said to be unknown, and as Mr. Sunder’s 
was a 15 years’ settlement, a presumption 
or inference of permanency would be all 
the more violent in the circumstances. 

. Mr. Dag has also endeavoured to support 
the defendant’s occupancy right on the 
basis of s. 78, Chota Nagpur Tenancy Act. 
Defendant's father was recorded as dakhil- 
kar in Sunder’s Settlement in respect of 
plots Nos. 879 and 1157 (corresponding to 
‘new plots Nos. 230 and 271). Each of 
these “plots was entered in the khatian 
as a makan; il is not pretended that de- 
fendant’s father had taken either of them 
for raiyati cultivation or that he had any 
such cultivation in Daltongaj. He lived 
in these houses at one time and carried 
on the profession of mahajani. His acquisi- 
tion of the other plots in suit, especially 
plots Nos. 850 and 851 on which ke builta 
Thakurbari, will therefore not be within 
s. 78. Inthe old plots, Nos. 879 and 1157 
he could have no raiyati interest on the 
principle of s. 78 at the time of Mr. Sunder’s 
Settlement because (even if he carried on 
agriculture anywhere) there was no provi- 
sion in the Landlord and Tenant Procedure 
Act, 1879, which was then in force making 
the incidents of the tenancy of a homestead 
held otherwise than as part of a raiyat's 
holding identical with these applicable 
to land held by a raiyar. Section 78 is 
sometimes loosely described as creating 
an occupancy right in a homestead held 
by a raiyat otherwise than as part of-his 
holdings as a raiyat. Bulas was pointed 
out in Bishnath Singh v. Bibi Ayesha (12) 
the section was enacted as a protection to 
the cultivating tenant, so that he may 
not be turned out of his homestead as 
long as he holds his raiyati land. If 
he parts with the raiyati land, his ten- 
ancy of the homestead becomes subject 
tothe ordinary incidents and does not 
sufice to keep up his status asa raiyat. 
There was no suggestion of any occupancy 
right in the- written statement of the de- 
fendant, whose case was that his father and 
his vendors had taken settiement of the 
lands in suit for the purpose of constructing 
permanent pucca structures thereon. It 
was, however, brought out in the cross- 
examination of plaintiff's mutation clerk, 
P. W. No.1, that defendant's father “had 
raiyati land in Shahpur’ a Mauza just 
across the river. When he had this land 


(12) 11 P L T 107; 120 Ind, Oas, 477; AIR 1930 
pat. 224; Ind. Rul, (1930) Pat. 45. 
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and whether he continued to have it after 
the introduction of the Chota Nagpur 
Tenancy Act, 1908, was not brought out by 
the defendant. Io his own evidence the 
defendant said nothing about any raiyati 
cultivation. In the cross-examination Gulab 
Chand Sahu, defence witness No. 6, who 
stated that defendant’s father had a house, 
rhage and bar: at Shahpur, it came out 
that : 

“Inthe bari adjoining his house, makati used to be 


grown. Near the bagicha he had some tanr land in 
which makai used to be grown.” 


This again leaves an uncertainty about 
time so as to make it impossible to ho! 
that the incidents of the tenancy of the two 
old and five recently acauired homestead 
plots in Daltonganj by defendant's father 
are to beregulated as laid down in s. 72, 
Chota Nagpur Tenancy Act, to say nothing 
of the fact that the homestead plots in 
Daltonganj were plainly not ancillary to 
the raiyati tenancy, if any, in Shahpur. That 
s.78 must be sə restricted seems clear, and 
was actually held in Purusottom Mahesri v. 
Panchanan Mazumdar (13). The Legis- 
lature could not possibly have meant that 
though a raiyat may hold one homestead 
otherwise than as part of his holding as a 
raiyat and use it for carrying on his cul- 
tivation, the incidents of his tenancy of 
s'me other homestead held somewhere else 
for other business shall be regulated by the 
provisions of the Act applicable toland held 
by a raiyat. Mr. Das has cited Pulin 
Chandra Dawv. Abu Bakkar Naskar (14), 
which followed Sukh Lal v. Prosanna 
Kumar (15). But we are not concerned in 
the preseat case with the point decided in 
these cases. J*inally, the question whether 
defendant or his father held any raiyati 
jand at all was not properly raised in the 
pleadings nor investigated below and it is, 
therefore, impossible to give the respondent 
the benefit of s. 78 of the Act. Though the 
learned Subordinate Judge found that the 
defendant has a permanent interest in plots 
Nos. 850 and 851, he proceeded to assess a 
fair rent “according to the suggestion of 
both parties” so that “an opportunity be 
given to the defendant by way of equitable 
relief against forfeiture’. The learned 
Judge took the plaintiff's Pleader to concede 
in his argument 

“that the plaintiff has no intention to turn out ten- 


oft 42 CL J 197; 90 Ind. Cas. 803; A I R1926 
ai. $ 

(14) 400 W N 599; 163 Ind. Cas. 406; AI R 1936 
Cal. 565; 9 R C 22 


„g 440 L J 302; 96 Ind, Oas. 541; A I R 1926 Oal. 


684 


ants whoare ready and willing to pay the rent to be 


fixed by the Oourt.” 

He was plainly in error. The plaintiff's 
case was that if the Court should hold that 
the occupier had acquired a permanent 
tenancy right and was not liable to be 
evicted, then it should be declared that he 
was liable to pay the rent as already assess- 
ed by the plaintiff. The lower Court assess- 
ed rents for the various holdings in suit, 
. and in respect of four new plots (crres- 
ponding to five old plots) other than the 
Thakurbari site, ordered the defendant to 
execute a lease on a rent of Rs. 27 within 
two months, failing which the plaintiff was 
to recover khas possession. Within two 
months of the judgment of the lower Oourt 
the defendant filed a petition stating that 
without prejudice to his right of preferring 
an appeal or cross-appeal he was willing to 
execute the lease, and praving that a form 
of lease be given tohim. When this matter 
came on for hearing, it was found that the 
plaintiff was not ready to accept a lease 
from the defendant on the rent fixed by the 
Court. Plainly the plaintiff could have 
conceded nothing. The assessment made 
by the Court was entirely without juris- 
diction : see Nistarinit’s case (11), already 
referred to. There was also no forfeiture 
involved in putting an end to a tenancy 
which was not permanent and could at most 
be treated asa tenancy from year to year. 
The alternative prayer cf the plaintiff was 
that a rent of Rs, 132-10-0 a year be dec- 
lared payable “for a period of 30 years or 
till the next settlement”, and the learned 
Judge below completely missed the limit- 
ation, Quite irrespective of the question of 
jurisdiction. 


Jurisdiction was also wanting as regards 
the assessment of the other plots in suit, 
for which there were registered leases exe- 
cuted by the defendant. Old plot No. 881 
(corresponding to new plot No. 233 in part) 
was settled with the defendant under 
Ex, 1 (a) in 1918 “until a new settlement 
of the Palamau Government Hstate.” It 
has been contended on behalfofthe res- 
pondent that this meant a settlement under 
the Chota Nagpur Tenancy Act. The 
plaintiff's interpretation was what is called 
re-settlement inr. 28 (8) of the Govern- 
ment Estates Manual. Whether or not 
such a settlement or re-settlement means a 
settlement of land revenue, and whether 
or notitis referable to any specific statu- 
tory provision—points which. were not 
raised in the evidence and regarding which 
there is much. uncertainty on the record— 
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it is clear that the term of the lease de- 
pended merely upon the volition of the 
plaintiff. Mr. Sunders Settlement which 
has been referred to in several places as 
land revenue settlement was completed in 
895 and had a currency of fifteen years 
a period which had expired long before 
the execution of Ex. 1 (a). A fresh settle- 
ment was thus overdue, and there was 
nothing to prevent the plaintiff from mak- 
ing it as soon after Ex.1 (a) as he liked. 
Old plots Nos. 879 and 1157 (corresponding 
to new plots Nos. 230 and 271) together, 
with old plot No. 882 (corresponding to new 
plot No. 233 in part) purchased by de- 
fendant’s father from Tilakram in 1908 
were settled with defendant's father by 
Ex. 1 in 1914. But that lease was re-placed 
in 1920 by another lease Ex. 1 (b), execut- 
ed by the defendant himself. This lease 
is in the same form as another lease Ex. 1 
(©, executed by the defendant on the 
same date in respect of old plot No. 1359 
(corresponding to new plot No. 505). Both 
the leases were “for the term of thirty years 
or untilthe new Settlement of town Dal- 
tonganj is made, whichever is less”. For 
the reasons already indicated the term of 
these leases was dependant merely on 
the plaintiff's. will. Defendant was, there- 
fore, only a tenant-at-will under these 
leases. 


Mr. Das has urged that these tenancies 
have not been properly terminated because 
renewal was of their essence. Clause 12 
of Ex. 1 (a) provides for “renewal on such 
terms as may be agreed upon—the land 
being liable to enhancement at such renew- 
al”. Plaintiff was willing to give the 
defendant a fresh lease on the rent. he pro- 
posed, but this was not acceptable to the 
defendant. No rent was, therefore, 
agreed upon and it is impossible to read 
the renewal clause like that in New Beer- 
bhoom Coal Co., Lid. v. Bularam Mahata 
(16), cited by Mr. Das go as to give juris- 
diction to the Court to fix a rent. The 
renewal clause in Exs. 1 (b) and 1 (e)is 
even less useful to the defendant because 
it requires the tenant, three months prior 
to the expiration of the said term, to 
notify the Deputy Commissioner that he is 
desirous of taking the new lease. Mr. Das 
has himself contended that this is bad 
because of the uncertainty of the term. 
The proceedings of the Settlement were 
conducted with detailed publicity, and the 
defendant could have notified his intention 


(16) 7 I A 107; 5 0932; 4 Sar, 145 (P O) 
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to the Deputy Commissioner if he had 
chosen todo so when the plaintif made a 
survey of the town under a public notitie 
cation obviously ás a preliminary to the 
“Settlement”. Apart, therefore, from the 
uncertainty of the term the renewal clause 
is of no assistance to the defendant who 
did not notify his intention as required by 
it. Mr. Das nas also urged that the notice 
to quit was invalid because the year of 
the tenancy was not the financial year. 
So far as plots Nos. 850 and 8l are con- 
cerned, we have no lease before us and 
the implication in the plaint that the year 
of tenancy was the financial year has not 
been met by any appropriate counter-sug- 
gestion. In Ismail Khan Mahomed v, 
Jaigun Bibi (17) there was a tenancy 
created by a document of the 19th of Chart 
but rent had all along been paid accord- 
ing to the old Bengali year, and it was 
held that the year of the tenancy would be 
the ordinary Bengali year. That, like the 
present, was a case not governed by the 
Transfer of Property Act. As regards the 
other plots, the registered leases were exes 
cuted one on January 22, 1918, and two on 
September 29, 19:0, and rent was to be 
paid annually on cr before January 15. 
Mr. Das has cited Benoy Krishna Das v. 
Salsicciont 18) in support of the proposi- 
tion that the date of payment of the 1ent 
-will not affect the operation of s. 110, 
Transier of Property Act. lt is not neces» 
sary to pronounce upon this contention, 
though | may perhaps refer to the ruling 
‘In Arunachella Chetiiar v. Ramiah Naiau 
(19). In the first place the matter is 
‘governed not by the Transfer of Property 
Act but by the Crown Grants Act, and the 
‘principle of justice, equity and good con- 
‘science, and secondly, the leases only create 
tenancies-at will, so that the lessee was not 
entitled to a formal notice, a demand for 
Possession, such as the notice actually given 
amounts to, being sufficient. i 
Plaintif might, however, perhaps con- 
sider whether the form of lease for usein 
what is intended to be a model zamindary 
should not be improved, giving the lessee 
something more than a mere tenancy-at- 
will and making clearer provision regard- 
ing the year of tenancy and the notice 
necessary. Iwculd allow the appeal with 
(17) 27 O 570; 4 © W N 210. 
r (48; 60 O 389; 141 Ind. Cas. 514; AIR 1932P © 
219; 59I A 414; 90 W N o92; 63 M LJ 685; (1932) 
M W N 1237,36 R D539, 370 WN 1; 36L W 747; 
36 OL J319; 35 Bom L R6; Ind, Rul. (1933) P C 
22; (1933) A L J423 (P 0). -- > ; 
(19, 30 M 109; 16 M L J 933, 
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custs of both Courts, and decree the suit in 
terms ofthe first two prayers made in the 
plaints The cruss-objeciion of the respond- 


ent is dismissed. 
D. Appeal allowed. 
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CALCUTTA HIGH COURT 
Civil Appeal No. 172 of 19335 
August 7, 1936 
D. N. MITTER anD 8. K. Guosz, JJ. 
Srimati ANNABATI DASSI AND OTHBRS 
— ÀPPELLANTS 
versus 
PARMESWAR MULLICK AND oTagrs— 
RESPONDENTS 
Civil Procedure Code (Act V of 1908), O. XLI, 
r. l, s. lél—Partition swit-—Decree makeng no pro- 
vision for some members—Appeal on question of 
maintenance only—Certified copy of portion of decree 
relating to allotment of property--Whether should 
be filed. 

Where a decree is divisible in the sense that it 
contains a part with regard to allotments to different 
parties ina partition suit and makes no provisions 
tor maintenance for some of the members -ofthe 
family, that portion of the decree which relates to 
allotment need not be filed ‘along with the memo- 
randum of appeal ifthe appeal is directed to the 
question of maintenance only, In any case the Court 
can exercise its inherent powers under s. 151, Vivil 
Procedure Vode, and admit the appeal as being in pro- 
per form. f 

Mr. Prokash Chandra Ghose, for the Ap- 
pellants, 

Messrs. Bankim Ch. Bannerjee, Panna 
Lat Chatterjee (Deputy Registrar) and 
Radhika Ranjan Guha, for the Res- 
pondents. 

' DLN. Mitter, J.—It appears that the 
appellants tiled an appeal against the 
hual decree in a suit tor partition. The 
main grounds on which this appeal nas 
been rested relate to an omission of the 
provision for maintenance of the appellants 
in the final decree for partition and 
although there are three grounds which 
possibly migut lend colour to the contention 
of the respondents that the appeal is direct- 
ed against the allotment made by the final 
decree, the learned Advocate for the 
appellants is now prepared to delete those 
three grounds and to coutne his case only 
to the question `of maintenance. It ap- 
Pears tuat the memorandum of appeal 
was presented on June 28, 1939, aad on 
July 17, 1935, tne Registrar passed this 
order. “Let the part of the. decree be 
accepted at present subject to objection 
by the respondents, when they appear.” 
‘Ine report of the CUommissioner whica 
included a, large number of maps was 
made a part of thé decree. The portion- 
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of the céttified copy of the decree which 
was filed with the memorandum of appeal 
included the Commissioner's report but 
not the maps which form a part of the 
report of the Commissioner. The ques- 
tion is whether the memorandum of 
appeal conforms to the provisions of O. XLI, 
r. 1, Civil Procedure Code, which en- 
acts that : 

“Every appeal shall be preferred in the form of 
a memorandum signed by the appellant or his 
Pleader and presented to the Court or to such 
officer as it appoints in this behalf. The memo- 
randum shall be accompanied by a copy of the 
decree appealed from and (unless the Appellate 
Court dispenses therewith) of the judgment on 
which it is founded.” 


It is contended on behalf of the res- 
pondents that the memorandum of appeal 
does not conform to the provisions of 
O. XLI,r. 1, seeing that the appellants 
have not filed a copy of the entire decree, 
Question arises, where the decree is divi- 
sible in the sense that it contians a part 
with. regard to allotments to different 
parties in a partition suit and makes no 
provisions for maintenance for some of 
the members of the family, whether in 
such circumstances that purtion of the 
decree which relates to allotment need 
also be filed along with the memorandum 
of appealif the appeal is directed to the 
questicn of maintenance only. One should 
take a sensible view of the statute. 
There does not seem any sense in filing 
the unnecessary and expensive certified 
copy of the Commissioner’s report in- 
cluding the map where no objection is 
taken to the allotment made by the Gom- 
missioner and the appeal is only confined 
to that portion of the decree which does 
not direct or make any provision for 
Maintenance of the appellants. It is 
possible to read the language of the statute 
to mean that the memorandum shall be 
accompanied by a copy cf that part of 
the decree appealed frcm and against 
which the grounds of appeal were all 
directed. But even if we have any doubt 
with regard to strict and literal inter- 
pretation of O. XLI, r. 1, we can exercise in 
the circumstances like the present our 
inherent powers under s. 151, Civil Proce- 
dure Code, which says that : 

“Nothing in this Gode shall be deemed to limit 
or otherwise affect the inherent power of the 
Court to make suéh orders as may be necessary 


for the endg of justice or to prevent abuse of the 
process of the Oourt.” 


In our opinion there does not seem to 
be any sense in asking the appellants to 
file the maps forming part of the decree 
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although the appellants’ grounds of ap- 
peal are only limited to the question of 
maintenance. The cost of taking a cer- 
tified copy of the maps is considerable for 
it appears that their printing cost is 
about Rs. C94. In these circumstances 
we overrule the objection of the respon- 
dents and hold that the part of the decree 
which has already been filed will be 
sufficient and the memorandum of appeal 
is in order. In our opinion the appeal in 
the circumstances is in order. This ap- 
plication of the appellants to exclude 
the maps from the list of papersto be 
printed is granted subject to the condition 
that the appellants delete the grounds 
other than the grounds which they want 
to take for making a provision for grant of 
maintenance. ; 

S. K. Ghose, J.—I agree. 
N. Order accordingly. 





LAHORE HIGH COURT 
Civil Regular First Appeal No. 233 
of 1936 
January 1l, 1937 
ADDISON AND Din MUHAMMAD, Jd. 
MUHA u MAD SAID——LDEPFENDANT— 
APPELLANT 
VETSUS : 
Tun PUNJAB NATIONAL BANK, Lrp., 
THROUGH TAR MANAGER —PLAINTIFF 
MUHAMMAD AMIN AND OTJERS— 
DEFENDANTS—KESPON DENTS 
Partnership—Death of one partner—Estate, if 
liable for obligation incurred by firm after his death 
—Father and elder son partners-—~Death of father— 
Acknowledgment by elder son after death—Whether 
binds younger son who was not a partner—Contract 
Act (IX of 1872), s. 261. i 
Under s. 261 of the Contract Act, the estate of a 
partner, who has died, is not, in the absence of an 
express agreement, liable in respect of any obligation 
incurred by the firm after his death. That part of 
the estate of a deceased partner which came to his 
son who was not a partner will not ordinarily be 
liable in respect of any acknowledgment made by 
another partner after the death of the father. 


0. R. F. A. from the preliminary decrees 
of the Subordinate Judge, First Class, 
Lahore, dated February 27, 1933. 

Maulvi Ghulam Mohy ud-Din and Mr, 
Abdul Aziz, for the Appeliant. 

Lala Badri Das, R. B. and Mr. Hargopal, 
for the Respondents. 


Judgment.—The facts of this case are 
fully stated in the judgment of this Court, 
dated July 23, 1935, in First Oivil Appeal 
No. 926 of 1933 and will only be set out 
briefly in this appeal. 


` 
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The Punjab National Bank, Limited, 
Lahore, sued to recover over Rs, 1,50,000 
on the basis of a cash credit account, by 
sale of certain property alleged to have 
been equitably mortgaged to it by Haji 
Muhammad and his son Muhammad Amin, 
who constituted the firm Haji Muhammad- 
Muhammad Amin. There had been deal- 
ings between this firm and the Bank prior 
to August 27, 1923, on which date an 
agreement was come to between the Bank 
and the firm under which the former was 
to advance Rs, 1,25,000 on the security of 
the title-deeds belonging to the latter. 
Haji Muhammad the father, died on May 
11, 1924, and his estate is now represented 
by his two sons, Muhammad Amin, who was 
a partner of the firm, defendant No. 1, and 
Muhammad Saeed, defendant No. 2, who 
was not a partner of the firm and is a 
lunatic. Defendant No.1 was sued in his 
personal capacity as well as representing 
his deceased father, while Muhammad Saeed 
was only sued as a representative of his 
deceased father. The other defendants are 
persuns to whom certain alienations of pro- 
perty, covered by the title-deeds deposited 
with the Bank, had been made after the 
date of the alleged equitable mortgage. 
Various defences were raised which were 
repelled by the trial Court and a prelimi- 
nary decree, on the basis of the alleged 
mortgage, was passed on February 27, 
1933. . 

Against this preliminary decree two ap- 
peals were preferred: one was Civil Appeal 
No. 1191 of 1933 on behalf of some of the 
subsequent purchasers: it was dismissed 
as time-barred; the second appeal ‘was 
No. 926 of 1933 on behalf of certain other 
purchasers: it was accepted on July 23, 
1935, and it was then held so far as they 
were concerned, that the so-called equit- 
able mortgage could not be given effect to 
for want of registration of the agreement 
which evidenced the transaction. 

The present appellant Muhammad Saeed, 
second son of Haji Muhammad, had applied 
to institute an appeal against the dezision 
in forma pauperis. His petition was rejec- 
ted but he was allowed to appeal on payment 
of full court-fees: these have now been 
paid. There aretwo appeals by him: one 
against the preliminary- decree und one 
against the final decree. 

The first ground of appeal is that there 
was no equitable mortgage although there 
was a document evidencing a mortgage 
which was inadmissible in evidence on 
account of want of registration. The learn- 
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ed Counsel appearing on behalf of the 
Bank did not dispute this contention and 
we uphold it. The reasons for doing so are 
fully set out in the judgment in Jiwan v. 
Punjab National Bank, Ltda Lahore (1), in 
Civil Appeal No. 926 of 1933, dated July 23, 
1935. 

The only other ground of appeal argued 
was that the personal claim against the 
appellant Muhammad Saeed was barred by 
time, In the plaint it was admitted that 
Haji Muhammad was dead and it was stated 
that the two sons were his legal representa- 
tives. It was sought to bring the suit 
within time on the ground that Muhammad 
Amin, the elder son, who was a partner, had 
admitted the amounts due to the plaintiff 
Bank by letters, dated January 17, 1924, 
August 20, 1924, February 18, 1925, July 
15, 1925, January 20, 1926, January 15, 
1927, August 4, 1927, and March 13, 1928. 
Certain issues were framed on November 
27, 1929, but the appellant did not con- 
sider that they covered his case. The ac- 
knowledgments relied npon were denied 
on his behalf and it was pleaded that, even 
if his brother Muhammad Amin, who had 
made them, was bound, Muhammad Saeed, 
the appellant, was not bound by them. Of 
course, it was also pleaded that there was 
no mortgage to which effect could he given, 
A plea was specifically taken that the suit 
was not within time and issues Nos. 5 and 
6 in this respect were then framed on 
December 16, 1929, namely, 

5. Was defendant No. 2a partner in the 
firm of Haji Muhammad-Muhammad Amin? 

6. If the equitable mortgage is not 
proved, is the suit within time ? 

The Judge who tried the case.mentioned 
that it was not the Bank's case that the 
present appellant was a partner but he held 
that the present appellant was bound as the 
elder brother Muhammad Amin must be 
held to be the guardian of his insane 
brother, the present appellant, and that for 
this reason the acknowledgments of the 
elder brother kept the debt alive with 
respect to the insane brother as well. It 
was conceded before us by the learned 
Counsel appearing for the Bank that the 
judgment could not stand on this ground, 
Obviously, the elder brother was not the 
guardian of his insane brother and it has 
also to be remembered that the insane 
brother was never a partner of the firm. 

The suit, therefore, of the Bank is barred 
by time as against the appellant unless it 
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can be held that time has been extended 
by reason of any acknowledgment or other- 
wise. Under s. 261 of the Indian Contract 
Act, the estate of a partaer, who has died, 
is not, in the absence of an express agree- 
ment, liable in respect of any obligation 
incurred by the firm after his death. Ac- 
cording to this section, therefore, that part 
of the estate of the deceased Haji Muham- 
mad which came to the appellant would not 
ordinarily . be liable in respect of any 
acknowledgment made by another partner 
after his death. It was contended, however, 
that s. 264 of the Contract Act applied. It 
is to the effect that persons dealing with a 
firm will not be affected by dissolution of 
which no public notice has been given 
unless they themselves had notice of such 
dissolution. It was contended on behalf 
of the Bank that no public notice had been 
proved and that it had not been shown 
that they knew of the dissolution of the 
firm. 


It’ was held in Jwaladutt Pillani v. Bansi- 
lal Motilal (2) that s. 264 must be con- 
strued in such a way as nor to apply to 
cases of dormant partners nor to cases of 
death. The same Court in Babu v. Dayam- 
bai (3) took the opposite view and held that 
s. 264 applies even to cases of dissolution of 
partnership occasioned by death of one of 
the partners. It is not necessary for us 
further to consider this question as there 
is clear evidence on the record that the 
Bank knew of-the death of Haji Muhammad 
prior to October 29, 1926, when the 
elder brother wrote to it, mentioning that 
he was ready to give a registered deed of 
mortgage on behalf of himself and his 
insane younger brother if they would for- 
bear to press fur immediate payment. It 
is clear from this letter that it was then 
known to the Bank that the father Haji 

Muhammad was dead and in fact it also 
“ appears from a note, dated April 17, 1926, 
by the Branch Manager on the back ofa 
letter, dated April 16, 1926, written by 
Muhammad Amin to the Bank, that the 
Bank knew of this as early as April 
17, 1926. This point, however, need not be 
stressed asthe Bank certainly knew of his 
death prior to October 29, 1926. Any ac- 
knowledgment, therefore, by Muhammad 
Amin subsequent to October: 3, 1926, 
would- not keep the debt alive so far as 


(2) AI R1927 Bom. 560; 104 Ind. Oas, 520; 29 Bom. 
L R 1244 


.(3) AIR 1935 Bom. 357; 158 Ind, Cas, 159; 37 Bom, 
L R 5168 R B117; 60 B$, 
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the present appellant is concerned. The 
acknowledgment relied upon, prior to Octo- 
ber 29, 1926, is dated January 20, 1926. 
The Bank, therefore, even if we assume 
that the acknowledgment of January 20, 
1926, kept alive ihe debt with respect to 
the appellant also, had to sue within three 
years of this acknowledgment so far as 
the appellant is concerned. The suit, how- 
ever, was not instituted till July 10, 1929, 
but this is more than three years after 
the acknowledgment of January 20, 1926. 
The suit, therefore, on the cash credit 
account so far as the present appellant is 
concerned is clearly barred by time. >s _ 

It might be mentioned here that the 
elder brother, Muhammad Amin, left the 
country and did not appeal against the 
preliminary decree on the basis of the alleg- 
ed equitable mortgage passed by the trial 
Court and the present appellant is concern- 
ed only with half the property alleged to 
have been equitably mortgaged minus 
those portions which had been alienated to 
other persons. at 

We accordingly accept the appeal of 
Muhammad Saeed and set aside the decree 
of the trial Court with respect to him in 
toto. This means that half of the property: 
alleged to have been equitably mortgaged, 
minus those portions thereof which had 
been subsequently alienated, are released 
from the preliminary mortgage decree, and 
it is further held that the appellant 
Muhammad Saeed is not personally liable 
as the personal liability against him, as 
representative of his deceased father, is 
barred by time. 

The appellant will bear his own costs 
throughout except that the plaintiff Bank 
will pay him the court-fee on this appeal. 

The appeal against the final decree is 
also accepted and that decree is set aside 
so far as the appellant is concerned. There 
will be no order as to costs with respect to 
this appeal, 

N. Appeal allowed. 





CALCUTTA HIGH COURT 
Civ] Revision Case No. 221 of 1936 
August 3, 1936 
GUHA AND BARTLEY, Jd. 
SERAJGUNJ CO OPERATIVE URBAN 
BANK, Lrp. AND ANOTuER—PETITIONERS 
versus 
BINDBUBASHINI DASSYA AND OTHERS 
OPPOSITE PARTIES 
Civil Procedure Code (Act V of 1898), O. XLIV, 
r. l—Appeal in forma pauperis—Review application 


1937 
from judgment in appeal— Whether maintainable 
without payment of court-fee. 

An application for review of judgment passed on 
appeal, must, under the law, be considered to be in 
continuation of the appeal itself which was in forma 
pauperis ; and both sound reason and obvious justice 
demand, that such an application must be held to be 
maintainable without payment of -court-fees, at the 
time of filing the same, as in the case of the memo- 
randum of appeal allowed to be presented without pey- 
ment of adequate court-fees. Umda Bibi v, Naina 
Bibi (1), applied. 

©. KR. from an order of the Second 
Court Sub-Judge, Pabna, dated January 
13, 1936. 

Messrs. Gopal Chandra Das and Jnanen- 
dra Kumar Roy, for the Petitioners. 

. Messrs. Bijan Kumar Mukerji and 
Jatindra Mohan Lahiri, for the Opposite 
Parties. 

= Order.—This Rule is directed against 
the ‘order passed by the learned Subordi- 
nate Judge, Second’ Court, Pabna, on 
January 13, 1936, holding that an applica- 
tion for review of judgment by a party 
who has been allowed to appeal as a paper 
was > maintainable, without payment of 
court-fees. The question raised in the 
case, namely whether an application for 
review of judgment passed on appeal 
which was allowed to’ be presented by the 
party concerned as a pauper, under O. XLIV, 
r. 1, Civil Procedure Code, attracted the 
provisions of the Court fees Act, relating to 
an application for review of judgment, is 
an important one; but in our judgment, 
there is no difficulty in answering the same 
iw the negative in view of the clear pro- 
Visions of the law contained in the Code of 
Civil Procedure, relating to suits and ap- 
peals by paupers. As was pointed out by 
the Allahabad High Court in Umda Bibi v. 
Naina Bibi (l), the word “suit meant the 
suit instituted on permission to sue as a 
pauper being given. 

_ That suit is then to proceed as an ordi- 
nary suit under the Code of Oivil Proce- 
dure. One of the incidents of such a suit 
_ is that a party aggrieved by a decree-or 
order in: that suit may under certain cir- 
cumstances present an application for re- 
view. The presentation of such an appli- 
cation is a proceeding connected with the 
süit. It follows, therefore, that when an 
application for review of judgment is pre- 
-sented in the course of the proceedings in 
a suit in forma pauperis, that application 
like the plaint in the suit, is not liable to 
any court-fee. The observations of the 
learned Judges of the Allahabad High 
Court referred to’ above with which we 
(1) 20-4 410, ~ 2 , - 
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entirely agree, apply with equal force to 
the case of an application for review of 
judgment passed by a pauper, regard 
being had to the specific provisions contain- 
edin O. ALIV, r.1, Civil Procedure Code, 
allowing a person to’ appeal as a pauper, 
subject in all matters to the provisions 
relating to suits by paupers, in so far as 
those provisions are applicable. There can be 
no question that an application for review 
of judgment passed on appeal, must, under 
the law, be considered to be in continuation 


‘of the appeal itself which was in forma 


pauperis; and both sound -reason and 
obvious justice in a case of this description 
demand, that such an application must be 
held to be maintainable without payment of 
court-fees, at the time of filing the same, as 
in the case of the memorandum of appeal 
allowed to be presented without payment of 
adequate court fees. 

It may be stated that it cannot possibly 
bë presumed that the Legislature intended 
that when a suit or an appeal is allowed to 
be présentéd by any party as a pauper and 
exemption inthe matter of payment of court- 
fees is granted under the law; any appli- 
cation for review of judgment arising out 
of the same proceeding would require pay- 
ment of court-fees. The Rule is discharged ; 
the order of the Court below, rejecting the 


-preliminary objection raised by the peti- 


-tioner in this Court on the question of courte 
-fees' is affirmed. The opposite party is 
entitled to her costs in the Rule. The 
hearing-fee in this Court is assessed as two 
gold mohurs. - l 

ON 7) Rule discharged. 


RANGOON HIGH COURT 
Miscellanceous Application No. 87 of 1936 
February 12, 1937 

ROBERTS, O. J. anD Donkey, J. 
In the matter of A. J. ROBERTSON 


Legal practitioner—Misconduct—Court misled by 
petition to grant larger costs—Advocate found en- 
titled to draw all but insignificant sum—HEaplana- 
tion given only in enquiry by Bar Council—Held, 
conduct was not scrupulously honest. 

“An Advocate was charged with professional mis- 
conduct for having obtained an award of taxed costs 
plus Rs. 2,550 special costs in a suit, he procured 
payment to himself of taxed costs plus Rs. 4,500 as 
costs of the said suit, It was shown that he was, 
except for a small difference, entitled tothe amount 


-which he actually drew. But his explanation that 


he was entitled to other fees which had not been 
taxed was not suggested by him until he was called 
to account before the Bar Oouncil Tribunal : 

Held, that had the Advocate got his bills properly 
taxed in the first instance this inquiry would never 
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have been necessary. He had only himself fo blame, 
and his conduct throughout had not been the scrupu- 


lously careful conduct which the public has a right 
to expect of Advocates of the High Court. 


The Advocate was exonerated.] , 7 

zi A. Eggar, for the Government- Advo- 
cate. , 

Mr, D. C. Munshi, for the Respondent. 

Roberts, C. J.—Under our order of De- 
cember 1, 1936, Mr. Robertson’s further bill 
of costs has now been taxed. The result of 
this taxation is that the Taxing Master has 
come to the conclusion that Mr. Robertson 
was, under the appellate decree of this 
Court, entitled to draw, as his fees in Civil 
Regular No. 1 of 1931 of the District Court 
of Tavoy, the following sums: 


Special costs a 
Costs taxed in bill No. 5 


of 1934 aa . 1,605 14 0 
Costs now taxed in bill 

No. 15 of 1936 1,821 6 0 

Total .. 5,977 4 0 


Hefactually drew on account of his fees in 
this suit Rs. 6,105-14-0. That appears from 
the report of the Bar Council Tribunal. 
The diference between these two sums is 
insignificant, namely, Rs. 128-10-0 only. 
‘The second charge, on which charge only 
Tribunal found him guilty of professional 
misconduct, was a charge of professicnal 
misconduct as an Advocate of the High 
Court of Judicature at Rangoon in that, 
having obtained an award of taxed costs 
plus Rs. 2,550 special costs in suit No. l of 

_ 1931 of the District Court of Tavoy, he pro» 
cured payment to himself of taxed costs 
plus Rs. 4,500 as costs of the said suit, and 
he was called upon to show cause why he 
should not be struck off the roll of Advo- 
cates, or suspended, or otherwise punished. 

Mr. Robertson has now shown that he 
was, except for a small difference, entitled 
to the amount which he actually drew. We 
must, therefore, acquit him on this charge. 

‘But Mr. Robertson is wholly to blame for 
: the position in which he has found himself. 
. The petition presented. by his wife on his 
behalf to the District Judge of Tavoy on 
June 8, 1934, asking to be allowed to draw 
Rs. 8,524-4 0, was misleading, although we 
are not now prepared to hold that it was 
intentionally so. He was entitled to draw 
Rs. 2,550 plus his ecsts as taxed by the 
Taxing Master of this Court. By the manner 
in which he drew his petition he persuaded 
the District Judge to allow him to draw a 
sum of Fs. 1,950, which had not been taxed. 
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Had a full and proper statement been made 
in the petition, and the District Judge been 
reminded thereby, as he ought to have been, 
that Mr. Robertson had already drawn 
Rs. 4,500 on account on August 9, 1933, the 
District Judge would undoubtedly have 
required an explanation, and would not 
have passed this peyment. The District 
Judge was without doubt misled. Mr. Rc- 
bertson’s explanation that he was entitled 
to other fees which had not been taxed was 
not suggested by him until he wascalled 
to account before the Bar Council Tribunal. 
He cannot, therefore, complain that on the 
materials before it the Tribunal assessed 
these additional fees at Rs. 250 or Rs. 300. 
The matter has now been thoroughly in- 
vestigated, and it has been found that the 
additional fees amount to Rs. 1,821-6-0. 
Had Mr. Robertson got his bills properly 
taxed in the first instance this inquiry would 
never have been necessary. As we have 
said, he has only himself to blame, and his 
conduct throughout has not been the 
scrupulously careful conduct which the 
public has a right to expect of Advocates of 
this Court. Mr. Robertson is exonerated. 
There will be no order as to costs. 

N. Order accordingly. . 





CALCUTTA HIGH COURT. 
Civil Appeal No. 305 of 1932 
May 6, 1936 
D. N. MITTER AND Patterson, JJ. 
MATI LAL DAGA. AND cTHERBS—APPELLANTS 
VETSUS 
Sri Sri ISWAR RADHA DAMODAR 

-OHANDRA JEW THAKUR—RESPONDENT 
. Lease—Restrictive covenant~-HEssentials of—Prop- 
erty for benefit of such covenant, if should be tinde- 
pendent of demised premises—Heverston—Lease for 
499 years—Lessor, if retains right of reversion— 
Transfer of Property Act (IV of 1882), s. 40— 
‘Immovable property’, meaning of—Lessee retaining 
right of reverston—Negative stipulation for beneficial 
enjoyment of right—S, 40, if applies—Mines Act IV 
of 1923), s. 35—Plan, correctness of —Presumption— 
Mine—Notice to quit—Lessor continuing~Sutt for 
damages—Rights of lessur and lessee. 

In regard to restrictive covenants the question of 
notice becomes very material even if thereis want 
of privity of contract or estate as between leseor 
and sub-lessee, It is essential fora covenant to be 


-restiictive that the covenantee must retain some 


interest in the land for ‘the benefit of which the 
covenant is entered into. What passes by the lease 
is not the entire property, for a lease is not an out 
and out sale so that nothing remains in the lessor. 
All that 1s necessary is, in order that a covenant 
may be a restrictive covenant, that the covenant 
must be forthe benefit of some ascertainable prop- 
erty retained by the vendor, Lord Strathcona, Lid, 
v. Dominion Coal Co., Lid. (7) and Formby v. Barker 


~ 


iif 
ra and other English cases referred to. [p. 697, col. 


- Where a lease is granted for a very long term, 
as onefor 494 years, the lessor retains theright of 
Teversion as against the lessee. There is a distinc- 
tion between a conveyance in fee simple and a lease 
I perpetuity. AbhiramGoswamiv. Sham Charan 
Nandt (18), relied on. 

The words “immovable property” are not defined in 
the Transfer of Property Act, ‘They are said to include 
timber, standing crops. The Uourts have to look for 
its definition to the General Olauses Act, which again 
ig not exhaustive., The principle of s. 40, Transfer of 
Property Act, will apply. Mathewsonv. Ram Kanai 
Singh (22), Dyson v, Forster (23) and Rogers v. 
Hossgood (24), relied on. (p. 699, col. 1.] 

A benefit to arise out of land is interestin land 
and is, therefore, immovable property. The question 
is whether plaintiff in whom there’ is reversion in 
the colliery after theexpiration of the term of 499 
yoars or tieating the lease as permanent lease 
in whom there is a reversion is said to possess 
his own immovable property and if for the more 
beneficial enjoyment of the reversion a negative 
stipulation is made. 

Under s. 35 of the Mines Act IV of 1923, that 
Act prescribes a punishment for not preparing a 
plan. It is very unlikely that in such circumstances 
ie plan would be submitted. (|p. 702, cols, 


_ Where u person working a colliery under a legal 
title receives notice to quit but continues to work 
it and the lessor institutes a suit for damages, the 
lessor is entitled tothe price of the coal removed 
but the lessee 1s entitled to deduction in regard to 
severing of the coal and bringing it to the pit's 
mouths, Currimbhoy & Co. v. Creet (29), relied on, 
Butit Coal Mining Co. v. Osborne (30), distinguish- 
ed. [p. 703, col. 2,j 
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D. N. witter, J.—'This is an appeal by' 


defendants Nos. 5 to 9 against a preliminary 
judgment of the Subordinate Judge of 
Asansol, dated September 28, 1932, by which 
he directed certain enquiry as to damages 
a8 also against the final decree passed py 
another Subordinate Judge on October a, 
lyöt, by which he directed the payment by 
the said defendants to the plaintiff of the 
sum of Ks. 1,80,747 for damages and tor 
rents and royalties. The Hazra respons 


agents describing themselves as shebaits of - 


a deity Sri Sri Radha Damodar Ohandra 
Jiu Tnakur brougnt tne suit in which this- 
appeal urises: (1} to recover ichas posses- 


sion of a colhery known as Kayjora Oollierys’ 


which belongs to the deity in putni right, 
(2) to recuver one lakh twenty thousand 


from the defendants on account of the 


commission and royalties in arrears and 
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for damages, and (3) for other reliefs. 
The suit was directed against (1} defendant 
No. 1 Narendra GChaudhury, in whose name 
a lease of the underground rights was taken 
from the plaintiff for a period of 499 years 
by Sudhangsu Bhusan (defendant No. 11), 
(2) Defendants Nos: 2 and 3 (the Sarkars), 
transferees from the real lessee defendant 
No. 11; (3) Defendant No. 4, the Official 
Assignee, the Sarkars having been adjudged 
insolvent ; (4) the Dagas, defendants Nos. 5 
to 9, who advanced money tothe Sarkars 
on mortgage of their leasehold rights in 
the colliery : and (5) Defendant No. 10, 
Vithal Das, purchaser at the sale by the 
Official Assignee who are to sell the morte 
gaged property and to pay off the mort- 
gage; and (6) defendant No. 11, the real 
lessee under the plaintiff. 

The plaintiff deity founds its claim on 
the pottah executed in favour of defen- 
dant No. l on Chaitra 31, 1327, B.S.= 
April 13, 1921 and filed the kabuliyat which 
is the counterpart of the said pottah along 
with the plaint. It is common ground 
that defendants Nos. 2 and 3 took a trans- 
fer of the leasehold interest under the 
lease of April 13, 1921, from defendants 
Nos. 1 and 11, the real lessee. The plain- 
tiff mext alleges that defendants Nos. 5 
to 9 (mow appellants) took an English 
mortgage of the property in suit from de 
fendants Nos. 2 and 3 on the basis of two 
registered deeds executed on February 26, 
1923 and December 17, 1926, and that de- 
fendants Nos. 5 to9 have become liable 
for the money sought to be recovered in the 
suit. ‘Che plaintiffs’ case is that there have 
been breaches of several covenants contain- 
One of such "breaches 
is mentioned in para. 7 of the plaint which 
is reproduced below: ` 

“7. That the defendants did not keep square 
pillars at least 12 cubits in dimensions at a dis- 
tance of eight cubits as mentioned in para, 6 of the 
said pottah and kabuliyat and are cutting coal by 
making much wider galleries. In consequence of 
this there is likelihood of great damage being done 
to the coal mine. Moreover, in spite of repeated 
requests, the officers of this plaintiff were not al- 
lowed to go underground into the pits for inspection 
of the work of the mine, as stated in the said 
paragraph. Under the circumstances, the plaintiff 
had not been able to know the actual state of things 
in the mine.” | 

The plaint further alleges that daily 
accounts of the coal raised from the mine 
have not peen filed with the shebaits of 
toe plaintiff in accordance with para. 16 
of the pottah and kabuliyat. The plaint fur- 
ther alleges that minimum and excess 
royalty have not been paid. The plaintiff 


en 
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after enumerating the breaches of covenant 
‘as aforesaid states that it has become 
entitled to get khas possession of the pro- 
perty in suitin accordance with the terms 
of pottah and kabuliyat. The plaint alleges 
-that a notice was sent by the deity plain- 
- tiff to the defendants on September 14, 1928, 
by registered post asking them to give up 
possession tothe plaintiff, but the defen- 
dants have not given up khas possession, 
that the defendants are liable to be re- 
garded as trespassers after the said notice 
and are bound to pay damages. In para. 10 
of the plaint it is stated that as the defen- 
danis did not submit accounts regularly 
the plaintiff assessed the money claim at 
Rs. 84,000 approximately and the plaintiff 
was willing to pay deficit court-fees in 
case his claim is ultimately determined 
to be larger on final accounting. On this 
state ofthe: pleading khas possession was 
asked for and there was a prayer for re- 
covery of the damages and royalties, etc. 

Defendants Nos. 5 to 9 (the Dagas) filed 
a written defence: see p. 122, Book A. 
. They alleged that they did not violate any 
covenants contained in the lease in ques- 
tion ; they deny that they have kept wider 
galleries; they allege that the statement 
in para. 7 of the plaint quoted above is 
false ; they pleaded that the rule as to 
keeping of galleries of certain dimensions 
was not an inflexible rule and that the work- 
ing of the mine was done with the full 
knowledge of plaintiffs and there was waiver 
and that the plaintiffs officers frequently 
used to come and inspect the mines, that the 
plaintiffs are estopped from claiming 
damages; that the claim for damages are 
excessive; that they are not trespassers and 
they did no injury to the colliery. On this 
state of the pleadings several issues were 
framed and decided, but it is not necessary 


to refer to them all as the question in.con-. 


troversy before us in appeal has been 
limited to certain issues. The ‘material 


issues are: Issue No. 2 which is in these. 


terms : 

.“Whether the mortgages dated February 26, 1923, 
and December 17, 1926, were English mortgages as 
defined inthe Transfer of Property Act.. If so, are 
the mortgagees liable for the rents and royalties ?” 

Issue No. 4 is to the following effect : 

“Are the defendants Nos. 5to 9 liable to any por- 
pene the claim. If so, for what period and for how 
mut . g 


Issue No. 5 raised the question of estoppel 
and waiver on the ground raised by the 
defence that the alleged breaches of the 
covenant were done with the knowledge and 
consent of the plaintiff, The Subordinate 
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Judge who tried the suit in the first instance 
found : (1) that the mortgages in favour of 
the Dagas (defendants Nos. 5 to 9) are not 
English mortgages; (2) that there is no 
absolute assignment to the Dagas the mort- 
gages being for 1 bigha less and the term 
being two days less; (3) the mortgage loan 
and security did not constitute an out and 
out transfer ; (4) the Sarkars (mortgagors) 
remain tenants of the lessor (the plaintiff) 
all the time and they are liable for the 
rents although the Dagas were in possession; 
(5) the Dagas were really sub-lessees and 
he held that the Dagas were not liable for 
the rents and royalties as there was no 
privity of estate between the Dagas and the 
plaintiff: (6) that the Dagas are bound by 
breaches of covenants contained in the 
head lease of April 13,1931; and (7) that 
the Dagas should be held liable for 
damages for two different periods on two 
different basis, į. e. they would be liable 


- after notice for breach of contract for the 


sale of the coal and before notice for actual 
breaches only.. 

. On this basis the first Subordinate Judge 
passed the preliminary judgment on Sep- 
tember 28, 1932, directing an inquiry as to 
damages and referring the question to a 
Commissioner. The matter was referred to 
two Commissioners who submitted two 
reports. The matter of the passing of the 
final decree came before another Subordi- 
nate Judge who after considering the two. 
reports of the Oommissioners, as also a 
report passed before the preliminary decree, 
has granted a decree to the plaintiff for 
Rs. 1,80,747 by his judgment dated Octo- 
ber 5, 1934. The present appeal was directed 
against the preliminary decree originally 
but after the final decree was passed, the 
memorandum of appeal was allowed to be 
amended so as to include the grounds of 
appeal against the final decree. 

The first question of law which has been 
taken in the appeal is really an attack on 
the preliminary judgment which has. made 
the Daga defendants .(Nos. 5 to 9) liable for 
damages for breach of covenants contained 
in the head lease. It is argued that the 
Subordinate Judge below has committed an 
error in law in making the appellants 
liable for breach of covenants, for keeping 
proper pillars of coal for supporting the 
roof, contained in the head lease Ex. 1, dated 
April 13, 1921 (Book-B, p.1) as they were no 
parties to the head lease and as they were 
not assignees of the head lease, but the 
mortgages in their favour being by way of 
pub-lease they. were merely lessees under 
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the Sarkars (defendants Nos, 2 and 3), the 
transferees from defendants Nos. 1 and 11, 
the head lessees. ‘The argument of the 
appellant has been put in this way : 

Itis unarguable on the authorities that 
there being no privity between Dagas (sub- 
lessees) and the plaintiff the Dagas are 
liable for. breach of covenants contained in 
‘the head lease, assuming that the breach 
was committed by the Dagas and that the 
‘view of the Subordinate Judge, that this 
rule dces not apply as the Dagas had notice 
of the covenants contained in the head 
lease, is erroneous as the basis of the prin- 
ciple is not whether the sub lessee had 
notice of the covenants, but that there is 
neither privity of contract nor estate as 
between the lessor and the sub-lessee, and 
the following authorities were cited in sup- 
port of this contention : Holford v. Hatch 
(1) at p. 186* and Akshoy Kumar Chatterjee 
v. Akman Molla (2) at p 554f, Halsbury's 
Laws of England, Vol. 18, Art. 865. 

-In order to consider the soundness or 
otherwise of this contention it would be 
convenient at this stage to set forth the 
relevant parts of the lease containing the 
-covenant for the breach of which this suit 
has been brought and then to narrate the 
circumstances under which defendants Nos. 
5to 9 were put in possession of the colliery 
in question, and the subsequent events that 
followed up to the date of the institution 
of the suit. 
lease to Narendra Kumar Chaudhury,,. de- 
fendant No.1, on April 13, 1921, of the 
underground mineral rights in 181 bighas 
of land for 499 years on terms and condi- 
tions which are contained in the kabuliat 
(counterpart of the lease) printed at pp. 1 
to 12 of Book B (Part 2). The relevant 
covenant is Contained in para. 6 which is 
as follows : ` 

“In the pits which I shall make in the land settled 
I shall keep proper pillars of coal for supporting the 
roof, etc. I shall keep square pillars of coal at 
least 12 cubits in dimensions at an interval of every 
eight cubits and shall keep the mine clean, For 
inspection of the said work and other works, you 
or your officer or the surveyor appointed by you 
shall be entitled to go under the mine, and I shall 
be bound to show you or them all the places under- 
ground inthe mine, If any sort of damage be caused 
to your property on account of not keeping such coal 
pillars or for not keeping the mine clean, I shall be 
liable for the loss at the rate of Rs. 2,000 (two 


thousand) per bigha for such extent of the property 
as would be damaged. Whenever any of you or your 


(1) (1779) 1 Doug. 183; 99 R R 119. 
'(2) 20 OL J 551; 27 Ind. Cas. 397; A I R1915 
Oal. 154; 190 W N 1197, - ; 
.. *Page of (1779).1 Doug.—[Hd.|- 
{Page of 200 L J.—[Ed.] 
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officers will inspect mine, he will note his remarks 
I shall keep in tact the limits and 
boundaries of the land settled. I shall properly close 
the mouth of the exhausted pits by making pucca 
masonary structures approved of by you. If I do not 
do so, Ishall be bound to pay the amount of loss 
sustained by you or the costs may be incurred by 
you for closing the same.” 

On September 28, 1921, there was a dec- 
laration of trust by defendant No. I, 
Narendra, in favour of defendant No. 11 in 
respect of the leasehold property and it is 
common ground that defendant No. 11 
Sudhangshu Bhusan Mukherjee is the real 
lessee under the lease of April 13, 1921, 
(Ex.1). It is alsocommon ground that the 
interest of Sudhangshu Mukherjee in the 
leasehold devolved by several intermediate 
transactions on November 8, 1922, on Bolai 
Sarkar, -defendant No. 2; and the said 
defendant along with his brother Sailendra, 
defendant No. 3, mortgaged the leasehold 
in the colliery along with other properties 
to the Dagas (defendants Nos. 5 to 9) on 
December 17, 1926: see Ex.A (1) p. 47, 
Book B. This: mortgage was by way of 
sub-ledse for the residue of the terms less 


two days asthe habendum clause at p. 51, 


line 20 would show. 

The mortgage by way of sub-demise was 
for a consideration of over a lakh of 
rupees. And it provides that the Dagas 
were to take possession but the Sarkars 
were to pay rent and royalty. There 
was some discussion at the Bar as to 
the real nature of this mortgage. On the 
one hand it is argued for the respondent 
that this mortgage was an Hnoglish mort- 
gage and it was contended on the other 
hand by the appellants that this 
was really a mortgage by way of sub-lease 
within the meaning of s. 108 (J), Traasfer 
of Property Act. We have no doubt that 
it is not an English mortgage which would 
have vested the whole legal interest in 
the mortgagees and created privity of 
estate between the mortgagee of the 
lessee and the lessor. Itis an assignment 
of a lesser term and, therefore, it created no 
privity of estate between the lessor and the 
sub-lessee. We are not unmindful of the 
recent decision of their Lordships of the 
Judicial Committee that even if the sub- 
lease is for the whole of the residue of the 
term, it would not operate otherwise than 
asa aub-leasé: see Hansray v. Bezoy Lal 
(3). We may have to revert to the_con- 


(3) 57 I A110; 1221nd. Cas. 20; A IR 1930P 0 
59; 57 O 1176; (1930)A LJ 131; Ind. Rul. (1930) 
P 0100; 31 L W 309; 340 W N 342; 32 Bom. L B 
550; 510 L J 120; 58 M L J393; (1930) M W N 234 
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struction of the document later. To 
pup Ey te of events leading to 

e institution ofthe suit, the followi 
should be stated. i as 

On December 19, 1926, the Dagas (de- 
Tendants Nos. 5 to 9) took possession of the 
colliery and started working thesame. On 
March 8, 1927, the firm of Balai and 
Sailendra (defendants Nos. 2 and 3) was 
adjudged insolvent. After a great deal of 
correspondence between the Dagas and the 
Sarkars about rent, on September 7, 1927 
_ the Dagas proved their claim through their 
agent Sakti Pada Bhattacharjee and the 
claim having been accepted on June Ds 
.1928, there was an order of discharge. On 
September 14, 1928, the plaintiff through 
the shebaits wrote to the Dagas (Messrs. 
Harsook Das Balkissen Das & Co.), a 
letter through their Pleader marked Ex. 9 
(d) complaining that they had broken 
tered of the terms of the lease of April 13, 


“(2) in that you have not kept pro i 

per pillars and 
that your galleries are not kept in aE eai with 
the terms of the kabuliyat; (4) in that you are not 
allowing my clients men to have access to the 


olliery and pits to examine you : 
tipp 907." your works: see Book B, 


To this letter the Dagas replied refusing 
to make over khas possession: see Ex. 9 (e) 
Beok B, p. 210. On January 22, 1929 on 
the application of the Dagas to the Insol- 
vency Court there was an enquiry. On 
January 29,1929, it was found that the 


Dagas had a valid and subsisting mortgage. . 


On February 7, 1929, there was an ord 
the Insolvency Court to tuke cea au 
March 22, 1929, the Registrar found that 
Rs. 1,24,629-9-9 was due to the Dagas under 
the mortgage. On May 21, 1929, the Offcial 
Assignee sold the mortgaged property to 
Vithal Das, defendant No. 10. On May 24 
ree the pone suit was filed. 

wo other material events afte i 
should be stated. On June 14, 1929 Vithal 
Das, defendant No, 10, took - possession of 
the colliery mn question. On October 25 
the Receiver who was appointed took pos- 
session of the colliery. In support of the 
ground that as there is no privity of con- 
tract between’ the sub lessees (Dagas) and 
the head lessor (the plaintiff) the latter 
cannot sue the sub-lessee on any of the 
covenants In the head lease: reliance has 
been placed in Halford v. Hatch (1) and 
on the decision of this Court in Akshoy 
Kumar Chatterjee v.. Akman Molla (2), at 
p. 554*; reliance has also been placed on 
the following passage from Woodfall’s 
~*Page of 20 0. D: J.-J Ed] 
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oH of Landlord and Tenant, 23rd Edition 


_ “Where there ie a contract to perform all the 
contracts of the head lease or to perform sub- 
stantially the same covenants in substantially the 
same terms and both the contracts of the head 
lease and the sub-lease are broken the head landlord 
(although he can eject) cannot sue the sub-tenant 
for damages, there being no privity of contract 
between them; but the head landlord may sue the 
mesne landlord who, in his turn, may sue the sub- 
tenant, or pursue what seems to be the more con- 
venient course of bringing him in as third party 
under s. 39, Supreme Court of Judicature (Con- 
solidation) Act, 1925 (re-enacting s. 24, sub-a. 3, 
Judicature Act, 1873), and replacing O. 16-a rr. 48 
to 55 0f the Rules of the Supreme Court. If thfis 
be done, the High Court has a discretion under 
O. 65, to order the sub-tenant so made third 
party to pay the costs of an action by the head 
landlord against the mesne landlord reasonably 
defended.” 

The respondent poinis out that this ques- 
tion hardly arises, for in the Court below 
Dagas (defendants Nos. 5 to $) admitted 
liability during their occupation from 
December 26, to September 14, 1928, and 
we were referred to O. 89, Vol. A, p. 18 
which supports their case. The order is 
important and is reproduced hbelcw: 

“The Pleader for defendants Nos 5 to 9 states that 
their clients admit that after December 30, 1926, up 
to the time of delivery of possession to the Receiver 
none but themselves did apy work in the mine. 
They take upon themselves the responsibility for 
all the works done after December 30, 1926, up to 
commencement of possession of the Receiver such 
as would be found by the expert in the locality on 
verification,” 


This no doubt simplified the position and 
the only question for determination would 
be whether damage was done during their 
occupation. But it is argued that the 
appellants are not bound by the admission 
of their Pleader on a point of law and as 
the question was debated before us we 
proceed to deal with it. The case in 
Akshoy Kumar Chatterjee v. Akman Molla 
(2) is obviously’ distinguishable. In that 
case a tenure holder undertook ina lease 
not to excavate tanks in the property. He 
granted to a raiyat lease of some lands 
within the tenure but there was no 
restrictive covenant as to the excavation of 
the tank. The raiyat was unaware of any 
restrictive covenant in the lease of the 
tenure-holder. In such circumstances it was 
held that the tenure-holder and not the 
raiyat was liable in damages to his lessor 
for excavation of the tank by the razyat. 

the present case it is conceded that 
the Dagas had constructive notice (if not 
actual notice) of the covenants contained 
in the head lease, Ex. 1. It is argued, 
however, by Mr. P. R. Das, the learned 


~ 
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Uounsel who has appeared for the ap- 
pellant, that the busis of the principle is 
not whether the sub lessee had notice of the 
covenants or not, but want of privity of 
contract or estate as between the lessor and 
sub-lessee. That may be so with reference 
to affirmative covenants, bat not so with 
restrictive covenants where, as the au- 
thorities, presently to be noticed show, 
the question of notice becomes very 
material even if there is want of privity of 
contract or estate as between lessor and sub- 
lessee. 

" Indeedin support of the view taken in 
Woodfall's Landlord and Tenant in the 
Passage referred to above, the learned 
author refers to the case in Hornoy v. 
Cardwell (4) which was the case of an affir- 
mative covenant—covenant by the defend- 
ant being “to repair and paint and leave 
in repairs” the demised premises. The 
equitable doctrine of restrictive covenants 
has been brought toa focus in the lead- 
ing case of Tulk v. Maxhay (5). That 
doctrine has been affirmed in later deci- 
sions: see Haywood v. Brunswick Perma- 
nent Benefit Building Society (6), and has 
more recently been approved by -their 


Lordships of the Judicial Committee of the 


Privy Council in Lord Strathcona, Lid. v. 
Dominion Coal Co., Ltd. (7) a case to which 
I drew the attention of Mr. P. R. Das, in 
the course of his argument. If, therefore, 
the covenant to keep pillars of a certain 
width, which it is conceded is a negative 
covenant although affirmative in form be 
also a restrictive covenant, the authorities 
to which we have just referred and other 
authorities to be referred hereafter, and 
which will be discussed presently, lay down 
that it will be binding not only on as- 
signees (absolute assignees) of the leasehold 
but also on subslessees and there can be no 
question that the head lessor has a remedy 
by injuncticn against the sub lessee, for 
it is a covenant which “runs with the land” 
as also for damages against him. The case 
in Lord Strathcona, Ltd. y. Dominion Coal 
Co., Ltd. (7) before the Judicial Committee, 
to which Idrew the attention of learned 
Counsel for appellant, contains a lucid 
statement of the principle as laid down in 
Tulk v. Maxhay (5) -in the following 


a (1881) 8 Q B D 329, á 

(5) (1848) 2 Ph. 774; 41 E R 1143; 1 Ha, & Pw, 
105; 18 L J Ch. 83;12 L T (o s) 469. l 

' (6) (1851) 8 Q B D 403; 51 LJ QB 73;45 LT 699; 
30 W R 299 ` 


. (7) (1926) AC 108; 95 LJ PO 71; 134 LT 297; 
31 Com, Oas, 80;16 Asp. M O 585; 42T L R86, 
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illuminating passage. Lord Shaw said: 

“The general character of the principle on which 
a Court of Equity acts was explained in Tulk v, 
Mazxhay (5), at pp. 776, 779*, The plaintiff there was 
owner in fee of Leicester Square and several 
houses forming the Square He sold the property 
to one Elms in fee, and the deed of Oonvevanca 
contained a Oovenant obliging Elms, his heirs 
and assigns, to ‘keep and maintain the said piece 
in its then form 
..- -in an open state, uncovered with any build- 
ings.’ Elms sold to others, and the property came 
into the hands of the defendant, who admitted that 
he had purchased with notice of the covenant. The 
defendant, ‘having manifested an intention to alter 
the character of the Square Garden, and asserted 
a right, if he thought fit, to build upon it,’ the 
plaintiff who still remained owner of several houses 
in the Square filed a bill for an injunction. All 
this is familiar knowledge, but it appears to have 
been sometimes forgotten what was the nature of 
the argument for the defendant. He contended 
thet the covenant did not run with the land so 
as to be binding upon him as a purchaser, and 
Sir Roundell Palmer, cn his behalf, relied on the 
dictum of Brougham, L.O, Keppell v. Bailey (8), at 
page 5477, to the effect that ‘notice of such a 
covenant did not give a Oourt of Equity jurisdiction 
to enforce it by injunction against such purchaser, 
inasmuch as the knowledge by an assignee of an 
estate, that his assignor had assumed to bind 
others than the law authorised him to affect by 
his contract, had attempted to create a burden 
upon property which was inconsistent with the 
nature of that property and unknown to the 
principles of the law and could not bind such 
assignee by affecting his conscience’ No reply 
was called for to this argument and the Lord 
Chancellor said that Lord Brougham never 
could. have meant to lay down the doctrine 
‘that thie Court would not enforce an equity 
attached to land by the owner, unless under such 
circumstances as would maintain an action at law.’ 
‘If that be the result of these observations’ added 
the Lord Chancellor, ‘Ican only say that I cannot 
coincide with it:’” 
and again Lord Shaw remarks: 

“But Talk v. Maxhay (5), is important for a fur- 
ther and vital consideration, namely that it analyses 
the true situation of a purchaser who having 
bought upon the terms of the restriction upon free 
contract existing, thereafter when vested in the lands 
attempts to divest himself of the condition under 
which he had bought; ‘it is said that the covenant 
being one which does not run with the land, this 
Oourt cannot enforce it; but the question is not 
whether the covenant runs with the land, but whe- 
ther a party shall be permitted to use the land 
in a manner inconsistent with the contract entered 
into ‘by hig vendor, and with notice of which he 
purchased. Of course, the price would be affected 
by. the covenant and nothing could be more inequit- 
able than that the original purchaser should ba 
able to sellthe property the next-day for a greater 
price, in consideration of the assignee being allowed 
to escape from the liability which he had himself 
undertaken’ In the opinion of the Board these 
views, much expressive of the justice and good 
faith of the situation, are still part of English 
equity, jurisprudence and an injunction can still 


- (8) (1881) 2 My. & K 517.¥' . 


*Page of (1848) 2 Ph.—[Ed.] 
{Page of (1834) 2 My. & K.—[Ed.]] - 
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be granted thereunder to compel, as in a Court of 
conscience, one who obtains a conveyance or grant 
sub-conditions from violating the condition of his 
purchase to the prejudice of the original contrac- 
tor. Honesty forbids this; and a Court of equity will 
grant an injunction against it.” 


That constructive notice might before 
the Law of Property Act, 1925, bind the 
lessee by the restrictive covenants of his 
lessor although he had no actual know- 
ledge of them was laid down in Fielden v. 
Slater (9), and in one case Jegsel, M. R. 
went so far as tosay that even an express 
" representation that there were no res- 
trictive covenanis affecting the demised 
“property would not do away with the 
effect of constructive notice: see Patman 
v. Harland (10), and Nicol v. Fenning (11). 
That was also a case before the Law of 
Property Act, 1925, which by s 8 has altered 
in England the rule of “constructive notice” 
as laid down in these cases: see Wovcdfall’s 
Landlord and Tenant, Edn. 23, p. 855. In 
Holloway v. Hill (12), it was held that the 
lessee of a person bound by a restrictive 
covenant can be sued whether assigns 
are mentioned in the covenant or not. 

-The case in Hall v. Ewin (13), cited for 
the respondent would show that remedy by 
way of injunction would lie at the instance 
of the head lessor against the sub-lessee if 
there has been a violation of a restrictive 
covenant. ` In this case the action was dis- 
missed against the lessor as the lessor did 
not encourage the violation of the restric- 
tive covenant in the lease by the sub-lessee, 
and the action was maintained against the 
sub-lessee. The appellant has, in view of 
the decisions Just referred to concentrated 
all efforts towards showing that cl. (6) of 
the lease does not contain a restrictive 
covenant as it is argued that it is essential 
for a covenant to be restrictive that the 
covenantee must retain some interest in the 
land for the benefit of which the covenant 
is entered into. That this is an essential 
requirement of a restrictive covenant ap- 
pears plain on the authorities as has been 
pointed out by Lord Shaw in Lord Strath- 
cona, Ltd. v. Dominion Coal Co., Ltd. (7), at 
p. 121*, in the following passage: 


` “A perusal of the numerous decisions on this 
» (9) (1869) 7 Eq. 523; 38 L J Oh. 379; 20 LT 112: 17 
-W R485 l 


(10) (1881) 17 Oh. D 353; 50 L JCh. 642: 
728; oW R707 aaka 


(11) (1882) 19 Ch. D 258; 51L J Ch. 166; 45 
738; 30 W R 95. ae 


(12) (1902) 2 Ch. 612; 71 L J Oh. 818; 8 , 
18 T L R745 ce e 


40. 
(13) (1888) 37 Ch, D 74; 57 LJ Oh. 95; 57. 
sew a: ) 5; 57-L T 831; 
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branch of the law shows that much difficulty has 
been -caused by the attempt to extend these princi- 
ples to cases to which they could not by the na- 
ture of the case have been meant to apply. It has 
been forgotten that to put the point very simply 
the person seeking to enforce such a restriction 
must, of course, have and continue to have an in- 
terest in the subject-matter of the contract; for 
instance, in the case of land he must continue to 
hold the land in whose favour the restrictive co- 
venant was meant to apply. That wasclearly the 
state of matters in Tulk v. Maxhay (5), applicable 
to the possession of real estate in Leicester Square. 
It was also clearly the case in De Mattos v. Gibson 
(14`, in which the person seeking the enforce the 
injunction had an interest in the user of the ship, 
In short, in regard to the user of land or of any 
chattel, an interest must remain in the subject- 
matter of the covenant before a right can be con- 
ceded to an injunction against the violation by 
another of the covenant in question. This proposi- 
tion seems so elementary as not to require to be 
stated. And it is only mentioned because in numer- 
ous decisione as is clearly brought out in the judg- 
ment of Lord Wrenbury, then Buckley, L. J. in 
London County Council v. Allen (15), at pp 656 to 
658*, it was necessary to shear away this misapplica- 
tion or improper extension of the equitable prin- 
ciple. As Romer, L. J. said in Formby v. Barker 
(16), at p. 554}, if restrictive covenants are entered 
into with a covenantee, not in respect of or con- 
cerning any ascertainable property belonging to 
him or in which he is interested, then the covenant 
must be regarded so far as he is concerned as a 
personal covenant, that is, as one obtained by him 
for some personal purpose or object ” 


The argument for the appellants is that 
by the grant of the 499 years’ lease (Ex. 1) 
there remained no reversion in the plain- 
tiff head lessor concerning the demised 
premises. There can be no question that 
the clause as to maintaining pillars of a 
certain width was for the benefit of the 
plaintiff's reversion in the land demised. 
Mr. Das has been driven to argue that 
the lease of 499 years which must be 
taken to be forall intents and purposes a 
permanent lease left no reversion in the 
plaintiff. But this argument generally 
speaking is contrary to all authority. The 
distinction between a conveyance in fee 
simple and a lease in perpetuity was 
pointed out by Sir Lawrence Jenkins in 
Kalli Das Ahiri v. Mon Mohini Dassee (17), 
at p. 4471, a distinction which was recognised 
by their Lordships of the Judicial Oom- 


. mittee in Abhiram Goswami v. Sham 


(14) (1858) 4 De, G & J 276. 

(15) (1914) 3 K B 642;83 LJ K B1695; 111 L T 
610; 12 L G R 1003. 

(16) (1903) 2 Oh. 539; 72 LJ Ch. 716;89 LT 249; 
51 W R 646. 

(17) 24 O 440; 1 OW N32. 


*Pages of (1914) 3 K B—Ed.] 
tPage of (1903) 2 Ch.—[Ed.] 
Page of 24 0.—[Ed.] 
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Charan Nandi (18), where their Lordships 
expressed themselves thus: : 

“Sir Robert Finlay in his able argument for the 
respondents contended that a mokarari lease is 
tantamount to a conveyance in fee simple, and that 
the lessee must, therefore, be treated as a purchaser 
within the meaning of the Limitation Act. But 
the distinction between the two transactions had 
been well pointed out by Jenkins, J., in his judg- 
ment in Kalli Das Ahiri v. Mon Mohini Dassee 
(17), at p. 447*; “Because at the present day,’ says 
the learned Judge, ‘a conveyance in fee simple 
leaves nothing in the grantor, it does not follow 
that a lease in perpetuity here has any such re- 
sult. The law of this country does undoubtedly 
alléw of a lease in perpetuity a man who being 
owner of land, grants a lease in perpetuity carves 
a subordinate interest out of his own, and does not 
annihilate his own interest. This result is to be 
inferred by the use of the word lease, which im- 
plies an interest still remaining in the lessor.’ 
He held, therefore, that whether the Transfer of 
Property Act applied or not, such a lease is for- 
feitable, notwithstanding that it is permanent. In 
this opinion their Lordships concur, and it follows 
that they are unable to give to the Limitation Act 
wider interpretation adopted by the High Court and 
to treat the lessee as a purchaser under Art. 134 
of the Act. The purchaser must be the purchaser of 
an absolute title.” 

The reversion in the Kajora Oolliery 
still remained in the plaintiff and to pro- 
tect that, the covenant that the galleries 
and pillars of certain width must be kept 
was entered into. The only case which 
supports the contention of the appellant, 
that there is no reversion in the plaintiff, 
is the decision of Beaumont, O. J. in 
Keshav Lal v. Magan Lal (19), but we are 
not prepared to follow it as it is contrary 
to the decision of Sir Lawrence Jenking 
in Kalli Das Ahiri v. Mon Mohini Dassee 
(17), which was approved by the Privy 
Council in Abhiram Goswami v, Sham 
Charan Nandi (18). It was argued that the 
property for the benefit of which restrictive 
covenant was entered into must be indepen- 
dent of and outside the demised premises. 
But the fallacy in this argument is that it 
disregards the true legal position, viz., that 
what passes by the lease is not the entire 
property, for a lease is not an out and out 
sale so that nothing remains in the lessor. 
All that is necessary is, in order that a 
covenant may be a restrictive covenant, 
that the covenant must be for the benefit 
of some ascertainable property retained by 
the vendor. As was pointed out by Romer, 
L. J. in Formby v. Barker (16), at p. 554f: 

(18) 38 IA 148; 4 Ind. Cas. 449; 36 O 1003;10 O 


L J 284; 6 A LJ 87; 11 Bom. LR 1234; 19ML J 
530; 14 OWN 1(P Ó. 


(19) 58 B 327; 148 Ind Cas. 993; AI R1934 Bom. 
134; 36 Bom. L R 197; 6 R B 317. 


*Page of 24 O.—|Hd.]} 
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“Tf regtrictive covenants are entered into with a 


‘covenantee, not in respect of or concerning any 


ascertainable property belonging to him or in which 
he is interested, then the covenant must be regarded, 
so far as he is concerned, as a personal covenant 
—that is as one obtained by him for some personal 
purpose or object.” 


Here the covenant was made for pro- 
tecting the reversion in the lessor. If for 
instance, there was a forfeiture by reason, 
say of breach of the covenant for rent, the 
Jease was liable to forfeiture and leasehold 
property may in such circumstances revert 
to the lessor (the plaintiff). It was not 
the intention that the pillars and galleries 
should be worked except in the manner 
specitied without the consent of the plain- 
tiff. In this connection reference may be 
made to para. 17 of the lease (p. 8, Book B) 
about the official translation of which there 
was some dispute and which correctly transe 
lated would be in these terms: 

“When the cutting of the coal in all the land 
settled, on keeping pillars regularly is finished, 
I shall be able to cut the pillars after informing 


you and presenting a petition to you and after 
making arrangements for the support of the roof,” 


It has been argued for the respondent 
that apart from the reversion being in the 
plaintiff for the protection of which the 
covenant was entered into it was also 
entered into for the protection of the 
surface which belongs to the plaintiff and 
the covenant is for that reason also a re- 
strictive covenant in the sense stated by 
the anthorities previously referred to. In 
reply the appellant has argued that the 
covenant was for the protection of the 
roof which is distinct from the surface 
andas the roof is apart of the demised 
premises the covenant is not a restrictive 
one. The argument of the respondent, 
however, seems.to be plausible one and 
apart from the question of the protection 
of the reversion, the protection of the 


Surface which belongs to the respondent, 


might have been intended when the coven- 
ant tokeep pillars of certain width was 
entered into. For the aforesaid reasons 
we are of opinion that the defendants Nos. 5 
to 9 .treating them as sub lessees, i. e. 
treating their mortgage being by way 
of sub-demise are hound by the covenant 
and remedy by injunction was undoubtedly ` 
available against them apart from the 
principle of restrictive covenant on the 


principle laid down in the following 
passage in the judgment of Knight 
Bruce, L. J. in De Mattos v. Gibson 
(14) : 


“Reason and justice seem to prescribe that at 
least as a general rule. where a’ man by gift or 
purchase, acquires property from another, with 
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knowledge of a previous contract, lawfully and 
for valuable consideration made by-him with a 
third person touse and employ the property for 
a particular purpose in a specified manner, the 
acquirer shall not, to the material damage of the 
third person, in opposition to the contract and 
inconsistently with it, use and employ the prop- 
erty in a manner not allowable to the giver or 
seller.” - 

A principle, not without analogy, had 
previously been laid down in reference to 
the user of land. This principle enunciated 
as aforesaid in De Mattos v. Gibson (14) 
has been approved by their Lordships of 
the Judicial Committee in Lord Strathcona 
Lid. v. Dominion Coal Co., Ltd. (T) at p. 117*. 
The question is that if the remedy by in- 
junction was availabe as laid down in 
Lord Strathcona’s case (7), even where the 
covenant broken was not a restrictive one 
whether.in the absence of a breach of 
restrictive covenant, remedy by way of 
damages would be available against a 
purchaser with notice of the covenants. It 
would seem that remedy by way of 
damages would be available against the 


contracting pariy only and not hig as- 


signs: see Lord Strathcona’s case (7). But 
in the case of breach of restrictive covenant 
remedy by way of injunction as well as 
‘damages would be avilable against the 
assignee. In the present case if there 
was secret working of the mine and the 
respondent was not allowed access to the 
working as by the terms of the lease they 
were entitled to till a year and a half after 
the institution of the suit and if these 
circumstances are established as to which 
we shall revert later,a Oourt of equity 
can surely award damages in lieu of in- 
junction and in addition to an injunc- 
tion : see Leeds Industrial Co-operative 
Society v. Slack (20). 

There is another point of view from 
which the covenant regarding the keeping 
of pillars may have to be approached. 
- It would seem from a possible construction 
of the provisions of cl.6 read with cl. 17 
of the lease that it was not inlended to 
pass the property in the pillars of the 
dimensions implied from cl. 6. The 
vernacular of cl. 17 was read to us and 
its correct translation has been given be- 
fore. It would seem that square pillars 
of certain dimensions were intended to be 
kept for the protection of the roof. The 
words “your property” in cl.6 read with 
correct translation of cl.17 indicate that 
property in pillars did not pass and was 
(20) (1924) A O 851; 93 L J Oh. 436; 40 T L R 745; 
68S J 715 
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excepted from the demise. It is a possible 
construction in any event. The clause 
that permission was intended tobe taken 
(although not definitely expressed) in 
cutting pillars after “all the land on 
regularly. keeping pillars is worked out” 
would suggest that property in the pillars 
remained inthe lessor. As against this 
construction itis pointed out for the ap- 
pellants that the pillars were not exempted 
from the demise and that what passed 
were the underground rigats in the entire 
181 bighas which included the pillars, and 
the lease in this case was sought to “be 
distinguished from the lease in Taylor v. 
Mostyn (21) to which I drew the ettention 
Of learned Counsel for the appel- 
lant. According to cl. 6, the pillars of 
certain width had to be kept for the 
protection of the roof and then fol- 
lows cl. 17 which according to the cor- 
rect translation agreed to by the learned 
Advocates on both sides is in these 
terms : 

‘When the cuttingof all coal in all the land 
settled on keeping proper pillars regularly is 
to cut the pillars after 
informing you and presenting a petition to you and 
ee arrangements for the support of the 
Tool. 

It is argued that the pillars are demised 
but that the lessee was prevented from 
cutting it without satisfying a condition 
precedent, viz, without informing the 
lessor and without presenting a written 
petition and without making proper arrange- 
ment for the protection of the roof. 
Although itis not so expressly mentioned 
the object of presenting a petition was to 
obtain the consent of the plaintiff (the 
lessor) of Ex. 1. Itis true that in Taylor 
v. Mostyn (21) the covenant on the part of 
the lessees was to the effect : l 

“That they shall and will at theend of or sooner 
determination ofthis demise leave sufficient walls 
or pillars for the support of the roof and for 
preventing of thrusts and creeps and not remove the 
same without the consent in writing of the said 
Sir Thomas Mostyn, his heirs and assigns for that 
purpose had and obtained:”~ 

And this clause was treated as an excep- 
tion and it was held both by Bacon, V. C. 
and the Court of appeal that the pillars 
were exempted from the demise: see 
pp. 599 and 024* of Taylor v. Mostyn (21), 
respectively. As the construction which 
we put on the words of cls.6 and 17 as 
indicated above isone of a doubtful char- 
acter we donot propose to rest our deci- 


(21) 1888) 23 Oh. D 583; 52 LJ Ob. 848;48L T 
715; 31 W R658. 


*Puge of (1863) 23 Ch, D.—(Hd_] 
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sion on the ground that pillars “were 


exempted from demise; but this in no. 


way affects our-view that the covenant in 
cl. 6 is a restrictive-one and binds the 
mortgagee sub-lessees (defendants Nos. 9 to 
9) and that action for damages lie against 
them. It is next argued on this part of 
_the case that the doctrine of restrictive 
covenants is embodied in s. 40, Transfer 
„of Property Act, and as the essence of a 
Code is to be exhaustive and whole law 
on the subject must be taken to be 
crystallized in s. 40 and any covenant that 
does not fall within s. 40 is not a restrictive 
covenant so as to bind sub-lessees. 

For the respondent it has been contended 
that s. 40 has no application to lessor and 
lessee as the rights of lessor and Jessee 
occur in a different Chapters and are 
governed by different provisions : perhaps 
the broad contenticn of the respondent 
cannot be sustained. As I understand it 
the law in India closely follows the law 
in England with regard to restrictive 
covenants. In Mathewson v. Ram Kanai 
Singh ‘22, reference was made to the case 
in Dyson v. Forster (23) and it was held that 
a covenant is annexed to land if it binds 
the land in its inception’ or affects the 
nature, value and quality of the land. In 
the sanfe case it was said that the princi- 
ple of restrictive covenants as enuniciated 
in Rogers v. Hossgood (24) as between 
vendor and purchaser was equally applic- 
able to the case of lessor and lessee. The 
Rt. Hon'ble late Sir Dinshaw Mulla in his 
commentary onthe Transfer of Property 
notices under his notes to s. 40 that the 
case-law in India as to restrictive cove- 
nants is meagre and it has not yet been 
decided whether a restrictive covenant 
would be binding on trespasser as in 
In re Nisbet & Potta’s Contract (25) or a 
mere occupier asin Mander v. Fakke (26). 
The words “immovable property” are not 
defined inthe Transfer of Property Act. 
They are said to include timber, standing 
crops. We have tolook for its definition 


tothe General Clauses Act which again - 


is not exhaustive. The 
follows : 

“Immovable property shall include land, benefits 
to arise out of land and things attached to 
earth.” 

(22) 36 O 675; 1 Ind. Cas. 626;90L J 523. 

(23) (1909) AO 98; 78 LJ KB 246; 99 L T 942; 25 
TLR 166, 

(24) (1900) 2 Oh. 388; 69 L J Oh. 652; 883 LT 186; 
48 W R 659;16 T LR 489. 

(25) (1906) 1 Oh. 386; 75 L J Oh. 238; 94 L T 297; 54 
W R286 


(26) (1891) 2 Oh, 554; 65 L T 203, 


definition is as 
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A benefit to arise out of land is interest 
in land and is, therefore, immovable 
property. The question is whether plain- 
tiffin whom there is reversion in the 
colliery after the expiration of the term 
of 499 years ortreating the lease (Ex. 1) 
as permanent lease in whom there is a 
reversion issaid to possess his own ime 
movable property andif for the more 
beneficial enjoyment of the reversion 2 
negative stipulation is made, Ido not see 
any reason why the principle of s. 40 
should not be applied to the present case. 
We have given longer time tothe consi- 
deration ofthis question of law although 
this point was never sifted in the Court 
below in view of the admission made by 
the appellant's Pleader undertaking all 
liability in damages for the breach if such 
breach was established. The first conten- 
tion of the appellants that in law damages 
are not recoverable from the appel- 
lants (Dagas) for breach of covenants 
regarding the keeping of pillars on the 
ground that there is no privity of con- 
tract between them and the plaintiff must 
for the reason aforesaid fail. 


The second ground taken on behalf o 
the appellants is that the plaintiff claimed 
no damages for breach of covenant regard- 
ing keeping of pillars and galleries and 
the decree awarded by the Subordinate 
Judge on this head is contrary to the plead- 
ings in this case. in support of this we 
were referred to the plaint (Vol. A), 
p. 107. Paras.5 to 8 refer to various 
breaches of covenants. Para. 7 refers to 
the particular breach of covenant regard- 
ing keeping of pillars and galleries. Re- 
ference is made in particular to the follow- 
ing sentence in para. 7 of the plaint: 

“In consequence of this there is a likelihood of 
great damage being done to the coal mine, 
and it is argued that damages claimed by 
plaintiff would be damages which would 
be sustained by them in future. It is to 
be noticed, however, that the plaintiff states 
in the said para. 7 that plaintiff was not 
allowed to go underground and has not 
been able to know the actual state of 
things in the mine. The plaintiffs claim 
damages both for breach of covenants and 
trespass. An issue was joined on the 
question of liability of defendants Nos. 5 
to 9 regarding damages for breach of 
covenants (see Issue No. 5) on the question 
as to whether the alleged breaches of 
covenants on the part of defendants Nos. 5 
to 9 were done with the knowledge and 
consent of the plaintiffs, and if so, whether 
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there was waiver or acquiescence and there 
was no issue on the question of liability of 
defendants Nos. 5 to 9 as to damages which 
was admitted. See p. 36, Vol. A, order 
sheet. See also the written statement of 
the defendants para. 17, p. 124, Vol. A, the 
question of waiver by the plaintiff is sug- 
gested. There is no substance in this 
ground, which must fail. It is also to be 
mentioned in fairness to learned Counsel 
for the appellant that although this point 
was taken in the opening, it was not 
eventually persisted in. 

The third ground taken is that the evi- 
dence does not show that there has been 
any breach of covenants by the appellants 
(Dagas, defendants Nos. 5 to 9). It is 
argued with great force that there is no 
evidence that breaches of covenants re- 
garding pillars and galleries took place 
after the Dagas entered into possession in 
December 1926. On the other hand it is 
submitted that the plan Hx. 4 (i), which 
was adduced in evidence on behalf of the 
plaintiff, is conclusive on the point that 
all the breaches of covenant regarding 
pillars and galleries took place before 
the Dagas (appellants) took possession. 
Exhibit 4 (i) is map No. 5 in the book of 
maps. It is pointed out that the dotted 
red lines show the workings before the 
Dagas took possession and all breaches 
are on the eastern side. Tt is argued that 
by the preliminary judgment which deter- 
mined the liability of the appellants, this 
plan was apparently accepted by the 
Subordinate Judge, for there is nothing 
in the preliminary judgment to show that 
the plan Ex. 4 (i) was not a correct plan 
and the Subordinate Judge passing the 
final decree had no authority to reject this 
plan from evidence. 

In order to decide on the soundness of 
this contention a few facts and dates have 
to be kept in view. Sometime in July, 1930, 
the plaintiff applied for a direction on 
the defendants to dewater the mine. On 
July 8, 1930, the Subordinate Judge ap- 
pointed a Receiver to dewater the mine. 
Hither on October 25 or 31, 1930, the 
Receiver obtained possession of the mine. 
On November 21, 1930, the Receiver ap- 
plied for directions on the defendants to 
make over plans and papers relating to 
the property. On December 10, 1930, de- 
fendant No. 10 produced the working plan 
Ex. 4 (i). Then a very important event 
happened On January 29, 1931, plaint- 
iff applied for directions on the Receiver 
to work the mine. Defendant No. 10, Vithal 
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Das, objected, on April 11, 1931, the appel- 
lants applied for appointment of experts 
to examine the mine. On June 22, 1931, 
two experts, Mr. Samson and Mr. Ram 
Gopal Ohatterjee, were appointed to exa- 
mine the mine: on June 30, 1931, a 
writ was issued to the Commissioner: see 
Vol. A, p 200. The Commissioners submit- 
ted a report by which they challenged 
the accuracy of tke plan Ex. 4 (i). The 
Commissioners’ report has been subjected 
to considerable criticism by the learned 
Counsel fer appellants and it is broadly 
contended that the Commissioners’ report 
should be brushed aside as they never 
conducted an underground survey. 

The scope of the Commissioners’ en- 
quiry was extended by an order, dated 
July 6, 1931 (Vol. A. p. 26). The Commis- 
sioners commenced work on August 8, 
1931, and continued the work till Sep- 
tember 21, 1931, and they attached two 
sketch maps Nos. 1 and 2 to their report. It 
is said that the Commissioners never made 
an underground survey but as they had 
the map Ex. 4 (i) with them they merely 
examined the roof-falls aud it is submit- 
ted that the defendants plan Ex. 4 (i) 
could not be verified at all without draw- 
ing a map to scale and all that the Gommis- 
sioners did was to note the roof-falls in 
the enlarged plan [enlargement of plan 
Ex. 4 (i). Here a little correction must 
be made in the printed map No. 5, Ex. 4 (i). 
The printed map shows working up to 
1929—in the original it is up to June 27, 
1923. It is to be noticed that during the 
hearing plaintiff produced Ex. 4 (h) which 
was filed by the defendants to the Ohief 
Inspector of Mines under the Mines Re- 
culation, Ch. (2), rr. 10 and 12 of the 
Regulation and the Commissioner relied on 
the same The appellants strongly object 
to the reception of this map in evidence as 
it was made for another purpose. The 
first exception taken to the Commissioners’ 
report, viz. that Ex. 4 (i) plan could not 
be verified as the Commissioners never 
made an underground survey must fail 
seeing that the Commissioners in para. 5 
of their report, Vol. A, p. 213 say: 

“We held an investigation after giving due notice 
to the parties and made a thorough inspection 
of all the underground working accompanied by 
the representatives of the parties.” 


The Commissioners were never examined 


-on this point although there were ample 


opportunities of examining them as we 
shall show hereafter. It is said that it 
was physically impossible for the Commis- 
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sioners to measure the galleries in the 
affected area of 15 bighas within 16 hours 
and 45 minutes which was the time occu- 
pied according to the time noted in ins- 
Pection book of the Commissioners regard- 
ing the real Kajora Colliery (see pp. 208 
210 Book A). In these sittings they 
examined some witnesses. It is difficult 
to give effect to this objection seeing that 
neither of the Commissioners were asked 
about it and learned Counsel was conse- 
quently driven to argue that the Court 
did not give the appellants any opportu- 
nity to examine the Commissioners. If 
this point is made out, there may be ne- 
cessity for a remand, but the following 
facts will make it abundantly clear that 
the appellants are themselves to blame 
for not availing themselves of the oppor- 
tunity to examine the Commissioners. 
The report of the Commissioners was filed 
on September 20, 1931. The appellants 
filed an application on April 22, 1932, 
(p. 244), Book A, stating that the matter 
of the commission need not be pursued 
specially at that stage. On this the Court 
passed order No. 162 (see p. 35, Book A) 
Postponing at the instance of the appel- 
lants the considerations of the objections 
to the Commissioners’ report. On April 30, 
1934, Mr. Samson was in India and no at- 
tempt was made to get his evidence. 
On July 5, 1934, the appellants applied for 
issue of a summons on the other Com- 
missioner (Book A. p. 469) Mr. R. G. 
Qhatterjee, and on August 10, 1934, the 
defendants put in a petition to examine 
the other Commissioner after Mr. Samson 
had left for kngland: see p. 470, Book A, 
and we agree with the opinion of the Sub- 
ordinate Judge that defendants Nos. 5 to 
9 did not really want to examine either 
of the Commissioners and with the reasons 
on which the said opinion was founded. 
The appellant argues that it was the duty 
of the Court to tell Mr. Chetterjee on 
July 19, 1934, that he was to attend on 
August 9,1934. We do not agree with 
him. It was the duty of the appellants 
to take steps under the Code .to enforce 
attendance of Mr. Chatterjee when he did 
not turn up on August 9. 

The second exception to the Commis- 
sioners’ report is that they should not have 
relied on Ex. 4(h), a plan submitted by 
the defendants-appellants to the Inspector 
' of Mines under the Mines Regulation as 


if was prepared for a different purpose and. 


its accuracy cannot be presumed and in 
support of this. view reliance is placed on 
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the case John Kerr v. Nuzzur Muhammad 
(27) at p. 29* and the case in Preo Nath 
Mozumdar v. Durga Tarini Ghose (28) at 
p. 582+. [tis saidthat for the purpose of 
Mines Regulation r. 12, Ch. @), it was 
not necessary to show the correct work- 
ing on the eastern side. The mine authori- 
{ies were not concerned with the ques- 
tion as to whether there was depillaring 
or not, or whether the galleries were 
driven wide. The report of the Commis- 
sioners, it may be stated in passing, was 
not attacked on the ground that it was 
a dishonest report. So far as the state- 
ments of fact were concerned, learned 
Counsel for the appellants said he was 
prepared to accept them, e. g., the fact 
that roof stones have been exposed and 
collasped, but what is challenged is the 
findings of the Commissioners that these 
devastating acts were committed after 
the appellants came on the scene. The 
respondents wanted to prove depillaring 
and for that purpose they would rely on 
Ex. 4 (i) but they are not prepared to 
accept the date of depillaring as given 
in Kx, 4 (2), viz., all the depillaring was 
done before December 30, 1926, the 
erucial date as the defendants came on 
the -scene after that date. It is argued 
that it is not permissible to dissect the 
admission in plan Hs. 4 (i) in that way. 
From this digression we proceed to deal 
with the objection as to the admissibility 
of Ex. 4 (h) on the ground that it was 
made for a different purpose. Weare not 
impressed by the reasoning on which the 
objection is founded. Surely the Mining 
Regulation (Reg. [V of 1923) require that 
the galleries would be of acertain width 
and the pillars must be of certain dimen- 
sions. Jt must follow that the plan 
should show all the galleries and pillars. 
In this connection the evidence of Golo- 
keswar p. 286, (Book A) is important. He 


states this : . 

“I know the real Kajora Colliery. A letter for 
permission to work the mine underground under 
a Local Board Road together witha plan thereof 
was sent from the real Kajora Oolliery to the 
Mines Board at Dhanbad. Aswini Kumar 
Banerjee was at the time the surveyor in the 
collie:y. He signed the plan in my _ presence, 
This wae traced in my presence by Aswini Babu 
from the original plan.” 

Then follows a note by the Subordinate 


Judge showing how the copy produced 


(27) 2 W R 28. 

(28) 14C LJ 578; 10 Ind, Cas, 376; 16 OWN 
317; 

*Page of 2 W. R,—[Ed,] 

tPage of 14 O. L. J —[Ed] . 


i 


702 
Irom the Mining Office was marked as 
Ex. 4 (h). The note is as follows: [The 
original plan was called for from defen- 
dants Nos. 5 to 9 but not produced. The copy 
produced from the Mining Office on being 
called for by the plaintiffs 
as an exhibit against defendants Nos. 2 
to 10 only as. Ex. 4 (h) and not 
against others after objection]. The wit- 
ness adds ; 


“The plan from which this was copied was the 
working plan of the Company.” 
and the deposition of Narendra, the surveyor 
of defendant No. 10, would show 

“ihat there was a working plan of the real 
Kajora Colliery when I worked (in September 1927). 
In the plan the galleries shown by me were duly 
shown (p. 282, Book A); ” 
and again at p. 283, Book A, this witness 
states at line 26: 

“This plan produced from the office of the 
Chief Inspector of Mines (shown) is a tracing 
from the original working plan referred to by 
me; only some additional work done after September 
1927 has been shown in it.” 

The deposition of these two witnessed 
can leave no doubt that the Mine Office 
plan was a true representation of the 
workings to January 1928 and it is 
difficult to understand how Ex. 4 (h) can 
be rejected from evidence onthe ground 
that it was made fora different purpose. 
In our opinion the map Ex. 4 (h) would 
be a perfectly relevant document on the 
workings of the mine upto January 1928 
and has been properly admitted in evi- 
dence. The admission of this map in 


evidence has this important effect that it- 


discredits Ex. 4 (4), the map No.5, toa 
large extent and justified the view of the 
Subordinate Judge that if not a fabrica- 
tion it does not correctly represent the 
working of the mine with reference to 
the dates of the workings in particular. 
It is a matier of very great significance 
that Aswini under whose supervision the 
working plan, of which Ex. 4 (h) is a trac- 
ing, was prepared, was not examined to 
prove that Ex, 4 (h) was incorrect al- 
though he was cited as a witness by the 
defendants and was presentin Court: see 
p. 248 (Book A). For the reason given, 
we must overrule the objection to the 
reports of the Commissioners on the 
ground that the Commissioners should not 
have compared their own plan with 
Ex. 4(h) as the same was inadmissible. 
It may also be mentioned in this con- 
nection that under s. 35 of the Mines 
Act IV of 1923, that Act prescribes a pun- 
ishment for not preparing & plan. It is 
very unlikely that in such circumstances an 
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incorrect plan would be submitted. We 
agree therefore with the Subordinate 


Judge in the preliminary judgment that 
it is clear from a comparison of Ex. 4 (h) 
and Hx. 4 (¢) that almost allthe breaches 
complained of happened after the date of 
the Mine Office plan Ex.4 (h), i. e. Janu- 
ary 1928, and before the last date of 
working as shown in second plan Ex. 4 (1), 
t.e. November 1928, i.e. at the time of 
the occupation of the mine by defendants 
Nos. 5 to 9. 

The second report of the Commissioner 
dated July 7, 1933, on the question of 
damages in so far as it has been adopted 
in the final judgment of the Subordinate 
Judge, dated October 5, 1934, has been 
attacked in this appeal. It appears that 
out of the damaged area of 15 bighas 
referred to in the first report of the 
Commissioners 54 bighas have been seal- 
ed by the Receiver. The Commissioners 
found that the plaintiff sustained a loss 
of 8,800 tons of steam coal and 2,200 tons 
of Slack Coal for permanently isolat- 
ing 54 bighas which was found unwork- 
able. For the appellants it has been 
argued that the Subordinate Judge should 
have exonerated defendants Nos, 5 to 9 from 
liability in damages in respect of the 
loss of the 54 bighas as the sealing of 
ð bighas was not due to any breach of 
covenant by defendants Nos. 5 to 9 but was 
an act of God and an inevitable accident. 
No foundation has been laid for sustain- 
ing this ground. The report (second) of 
the Commissioners dated July 7, 1933, 
point out that an area has been sealed olf 
to prevent fire and indicated the losg 
which the plaintiff had to sustain by the 
sealing of the 54. bighas; see Book A, 
p 404. Oa July 24, 1933, the defen- 
dants-appellants took as many as 21 excep- 
tions to the report, and none of the 
exceptions refer to exemption from liabi- 
lity for loss due to sealing off of the 
54 bighas on the ground that the loss 
was dué to inevitable accident, and in the 
grounds of appeal to this Oourt we find 
no such ground. We do not think it 
would be right to allow this objection to 
be taken at this stage as the matter 
depends on evidence. On the other hand, 
we are rather inclined to think that the 
risk of a fire was due „to depillaring by 
defendants Nos. 5 to 9. 

The nest’ ground urged on behalf of the ` 
appellant is one of substance. If the 
plaintiff is entitled to price of coal, the 
defendants are entitled to deduction of 


1937 
Rs. 2 per cent. per ton for severing the coal 
and bringing it to the pits mouth, and 
the Commissioners have recommended a 
deduction of Rs, 2 per ton. The Subor- 
dinate Judge, while conceding that in 
assessing damages all expenses incurred 
by defendants for raising coal should be 
deducted from the whole value of the 
coal, felt himself bound by the prelimi- 
nary judgment and held that he could not 
allow any deduction on account of costs 
for bringing it to the pit’s mouth and for 
severing the coal. The learned Counsel 
for the appellant has contended that this 
view is opposed to a recent decision of 
the Judicial Committee in Currimbhoy 
v. L. A. Creet (29), and asthe present ap- 
peal is- directed both against the preli- 
minary and final judgment, there is notbing 
to prevent us in giving the relief on this 
head asked for by the defendant. The 
rule laid down in Currimbhoy v. L. A. Creet 
(29), is this : 


“As against the gross value of the coal, there 
will be charged all expenses properly incurred 
by the defendants in getting the ccal, bringing 
it to bank and marketing it, including any 
rents or royalties so incurred ; if these are not 
ascertainable, the Court will fix a proper rate to 
be deducted from the gross value in respect of 
these matters, A deduction from the gross 
value will also be allowed, to be leased on a 
reasonable rate of depreciation or any capital 
expenditure by the defendants in respect of 
development of the mines, structures above and 
below ground, boilers and machinery properly 
incurred for colliery purposes,” 


The Commissioners have taken all this 
into account; but have not allowed develop- 
ment cost or interest on capital, but have 
allowed 6 annas per ton for depreciation 
and Calcutta charges. We.think that a 
deduction of Rs. 2 per tcn should be 
made from the price of coal as reccm- 
mended by the Commissioners. -Mr. Brojo 
Lal Chakravarti appearing for ‘the res- 
pondenis has contended that this rule of 
making allowances for bringing the coal to 
bank and severing the coal, etc., was made 
in Currimbhoy's case (29), for there the 
party made liable was working under a 
colour of title and in the bona fide belief 
in the exercise of a right; but if aman 
“causes damage without a right, in that 
case he is allowed only a deduction for 
bringing coal up to the pit’s mouth. 


. (29) 60 I A 297; 141 Ind, Cas, 209; Ind, Rul. (1933) 
P © 15; (1935) M W N 10; AIR1933P © 29; 64 M 
L J 103; 37 OWN 265; 37 L W 253; 35 Bom, L R 
223; (1933) ALJ 611; 57,0 L J 264/P ©), - 
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It is complained that in the preset 
vase the defendants acted in a very hign- 
handed and fraudulent manner and their 
acts have been described as acts of Vendal- 
ism by the Subordinate Judge below and 
in these circumstances no deduction should 
be allowed, and we were referred to the de 
cision of the Judicial Committee in Bulli 
Coal Mining Co. v. Osborne (30), where the 
facts were that the appellants had furtively 
fora series of years, taken the respon- 
dents’ coal by means of a wilful and 
secret underground trespass and no laches 
was attributable to the respondents in 
not discovering the existence of wrongful 
workings by the appellants, and it was 
held in those circumstances that .the res- 
pondents were entitled to recover from 
the appellants the marker value of all 
the coal worked and gotten by them from 
the respondents’ land, no allowance being 
made for the costof working. The present 
is not a case of thet kind for defendants 
Nos. 5 to 9 were, at least for a period before 
the notice to quiton the ground of forfeiture, 
working the colliery on a legal title as 
mortgagees from the lessees. There were 
covenants that inspection would be allowed 
and although the correspondence shows 
that defendants Nos. 5 to 9 had refused 
the plaintiff proper facilities for inspection, 
the present case does not stand on the 


same footing as the Bulli Coal Mining 


case (30) cited above. As the Commissioners 
have proceeded on the evidence of Sakti 
Pada Bhattacharya, plaintiff's agent, see 
Book A, p. 394, line 10, et seg, we think 
a deduction should be made on the basis 
of Rs. 2 per ton. It has been conceded by 
Mr. Chakravarti. that from the quantity of 
20,338 tons, there would be deduction of 
6,490 tons upon which royally was allowed 
so that the profit must be calculated on 
the basis of the steam coal and dust coal 
being in the proportion of 80 per cent. 
To this extent the decree 
must be varied ou this head. The result 
is that the decree of the Subordinate Judge 
on this head of damages must be varied 
in this way. On the head cf damages, for 
20,008 tons of coal raised after December 
1927 up to the date of suit, the Sub- 
ordinate Judge has awarded a decree to 
plaintiff for Rs. 80,449-80 (see p. 487, 
Book A).- This figure was arrived at on the 
basis indicated in the 2nd and 3rd report 
of the Commissioners (see pp. 405 and 


( (80) (1899) AC 351; 68L JP © 49; 801, T 430; 4/ 
WR 545 15T L-R 257, ; 
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458, Book A). For 20,271 tonssteam coal at 
Rs. 3-10-0 per ton ..Rs. 73,482-6-0 

0,067 tons Slack coal at 
Re. 1-6-0 per ton . »  6,967-2-0 
Rs. 80,449-8-0 


l According to the concession made by 
Mr. Brojo Lal Chakravarty, the price of 
6,490 tons of steam and slack coal in the 
proportion of €0 to 20 per cent. must be 
deducted, i.¢., the price of 5,192 tons of 
steam at Rs. 3-10-0 per ton ad of 1,298 
' tons of slack coal at Re. 1-6-0 per ton will 
have to be deducted. The aggregate of the 
price comes to Rs. 20,606-6-U deducting 
that from ... Rs. 80,449-8-0 

», 20,606-6-0 











i 


The price of coal comes to Rs. 59,843-2-0 
_ From this sum of Rs. 59,843-2-0 accord- 
ing to the Commissioners a sum of Rs. 2 
per ton must be deducted for the cost cf 
Cutting, hauling, etc. on (25,338—6,490 
tons) 19,048 tons which amount comes to 
Rs. 38,096. For the reasous already given 
disagreeing with the Subordinate Judge 
we are of opinion in view of the decision 
of the Judicial Commitiee in Currimbhoy 
& Co. v. L. A. Creet (29) that the defendants 
are entitled so far as the price of coal 
iS concerned, to a deduction of Rs. 38,096, 
te e their liability on this head of damages 
would be Rs. 59,843-20 less Rs. 38,096, 
% e Rs. 21,747-2-0. At 
judgment at BookA for the figure 
Rs. ¢0,449-8-0 under the head of account 
of damages on account of coal raised after 
December 1927 up to date of suit, the 
figure Rs, 21,747-2-0 will have to be sub- 
stituted. The liability of the Daga defen- 
dants under this head is reduced from 
Rs. 00,449 to Rs. 21,747-20. Although the 
principle in Bulli Coal Mining Co. v. 
Osborne (30), does not apply to the taking 
of coal after December 1927, a distinction 
will have to be drawn when we are con- 
sidering the question of damages for breach 
of covenant which has been assessed by 
the Commissioner and the Subordinate 
Judge to Rs. 50,0U1-4.0, a damage which 
has been the result of secret working of 
the pillars contrary to the covenant, No 
laches is’ attribulable to the respondent 
in not discovering the secret working and 
in such circumstances we think that no 
deduction on the head of severing the coal, 
etc,, should be allowed. 

The whole series of correspondence be- 
ginning on Augnst 13, 1928, Ex, 2 (b), 
(p. 200; Book B); and ending with Septem- 
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ber 19, 1938, Ex. 2 (e), (p. 210, Book B’, 
viz. letters. Exs. 2 (b), 3 (e), 3 (d), 3 (f) 
2 (e) 2 (d), 3 (J) and 2 (e) reveal the fact 
that the Daga defendants were putting 
off the inspection of the mine from day to 
day on some pretext and other and in the- 
meantime were secretly working under- 
ground and unlawfully working the pil- 
lars with the result that 154 bighas of 
mine has become unworkable and has 
caused great loss to the plaintiff. With re- 
ference to such state of facts, the following 
observations of Lord Hatherby in Living- 
stones V. Raw Yards Coal Co. (31) at p. 34*, 
quoted in the Bulli Mining Co. case (30) 
ought to be usefully reproduced here in 
order to clear the ground as to the extent 
of the legal liability of the defendants- 
appellants on this head. There is no doubt, 
said his Lordship: 

“That if a man furtively and in bad faith robs 
his neighbour of property and, because it is under- 
ground, is probably not for some time detected, the 
Court of Equity in this country will struggle or 
I would rather say will assert its authority to 
punish fraud by fixing the person with the value 
of the whole of the property which he has so 
fuitively taken, and making him no allowance in 
respect of what he has done as, would have been 
justly made to him if the parties had been- 
working by agreement or if as in the present case 
they had been the one working and the other 
permitting the working through a mistake, The 
Uourts have already made a wide distinction þe- 
tween that which is done by the common error 
E ae parties, and: that which is done. by 
raud. 


In the case before us the pillars were 
being worked out secretly contrary to the 
covenants. No one can deny that it is a 
fraud to rob the owner of the colliery 
of the pillars of coal contrary to the 
cevenant resulting in portions of the mine 
being sealed. The respondent made seve- 
ral attempts to find out what the Dagas 
were doing and they were prevented from 
doing so. The shebait, the earthly re~ 
presentatives of the plaintiff, who was 
the party defrauded by the robbing of 
the pillars remained in ignorance of the 
fraud without any fault of their own. 
As appears from the first report, Vol. A, 
p. 214, of the Commissioners, as also from 
the second report, see Vol. A, p. 483, the 
result of the depillaring has been that an 
area of 15 bighas has been damaged out. 
of which 54 bignas have been sealed off . 
altogether and the basis of the damages- 
of Rs. 50,000 has been given at p. 483, 
Book A. 


poe (1880) 5 AO 25; 42 LT 234; 28 W R 357; 44 J 
32. 
*Page of (1880) 5 A. O.—[ #d,] 
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In Trotter v.. Maclean (32), there? is. an 
exhaustive discussion on the question as 
to what. allowances are to be made .to 
the defendant in taking the account. 
Accounts in actions of this character in 
the: Court of Chancery have been-directed 
on two footings; sometimes: an allowance 
for the costs. of severance or getting the 
coal has been made and sometimes it has 
nob.. In. all cases. an allowance has been 
made for the costs:.of bringing the coal to 
the bank. In Trotter v. Maclean (32), 
there is an enumeration of cases which 
decide whether the milder or the harsher 
ruie: should be-applied. The harsher rule 
has been applied where the.. Courts have 
found fraud: see Ecclesiastical Commis- 
stoners for England v. N. H. Ry. Co. (33). 
It. has been applied where the Court has 
Said: that. the defendant has acted in a 
Manner wholly unauthorized and unlawful: 
see. Liynvi Co. v. Brogden (34). We find 
In this case the Act of the.Daga defen- 
dants in depillaring contrary to covenant 
was wholly unauthorized and fraudulent 
and we think the harsher rule should be 
applied. The defendant would only be 
entitled to a deduction of bringing the 
coal to the bank from the price of coal. 
There is, hardly any evidence on this head 
and we have to proceed to some extent 
on guess, Sakti Pada Chakravarty at 
Book A, p. 394, was. asked the question: 
‘What is the cost. of hauling up tne cost 
to the surface ?” Answer: “Cannot give the 
exact figure without calculation,” A. de- 
duction might be made;at the rate of 4 annas 
per ton for steam coal and slack coal for 
the cost of carriage of the coal to the 
bank.. In. place of. Rs. 50,001 on this-head 
there will be a deduction of 4 annas per 
ton. So at p. 483, Vol. A in place of 
45,675-—42,525 will have to be. substituted 
on the basis of 12,600 tons at Rs. 3-10-0 
jess) 4 annas per. ton,.and.-.in. lieu: of 
Rss. 4,33 1-4: 0: the figures Rs: 3,544-2-0.will 
have to be substituted, andin lieu of 
Rs. °50,001-4-0° the sum of Rs. 46,044-2:0 
Will; have, to :be substituted. The respon- 
dent. contended that.on the evidence L anna 
43° pies per ton might be- allowed - for 
-b¥iaging coal to pits mouth. Although 
there is some- evidence: to that effect-it. is 
not. decisive. We- think 4-annas..per -ton 
might be allowed: : 
(32 `; x 3 : E . 
an A889) ase 974; 49.1. J. Oh. "256; 42 L, T 
. inf (1877) 4. Ch. D845; 47 L,J Ch. 20;,36 L T 
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It has. next been argued that the report 
of the Commissioners as to the amount of 
coal worked is wrong as the . Commis- 
sioners have not acted on the raising, 
reports which would show that the rais- 
ings during the material period were. 
much below 25,538 tons. The Subordinate 
Judge has held that the defendants did 
not produce: the real raising reports which. 
were contained in a bound book and we 
agree with the Subordinate Judge that 
Ex. .7. was not the original despatch book 
of the colliery .as is testified to by the 
witness of the plaintiff. Both the wit- 
nesses of. the plaintiff state that the origi- 
nal despatch. book of the colliery was 
a big. bound book and: had printed head- 
ing on each page. We have looked into 
Ex. 7 and we are not satisied that the 
conclusion of the Subordinate Judge on 
this part of the case is wrong. Besides 
the raising book does not show local sales. 
It is argued by the appellant that it is 
idle to talk of forgery of Ex. 7 when for- 
gery could be demonstrated in this case 
with reference to the railway books and 
mining books. lt is said that the Court 
should have. undertaken the duty of be- 
lieving or not believing documentary evi- 
dence instead of leaving the same to the 
Commissioner and our attention has been 
drawn to the decision of the Judicial 
Committee in Ram.Krishna v. Muraji Ratan 
Chand. (35). The facts of the case, how- 
ever, -were: very. different. . There an order 
was made by the- High Gourt appointing 
a Commissioner, to examine the books of 
-business-.and, report. whether it was of a 
gambling nature and this was disapprov- 
ediby.their Lordships..of the, Judicial Qom- 
mittee and. it was held that. it was nota 
Question. which, could safely be left to: be 
so. determined. Besides, the . Subordinate 
Judge in. the present. case has considered 
the .evidence,, and after considering them 
he. has concurred with..the finding of. the 
Commissioners:see.Book: A. p. 484 (1). 
This.ground appears, woen closely, éxa- 
mined, to be of. no. substance and must 
fail. It is next argued that. the plaintiff 
is not; entitled.to.any damage for trespass 
after, notice to quit. had been given as 
under cl. (24) of. the kabuliyat, see p..9, 
‘Vol. B, the. plaintiff was nor. entitled, to 
re-enter until:the settlement. was cancelled 


(35) 58-I A -173; 132 Ind. Oas. 613; A I R 1931 
P OU 136; 53 A 190; (1931) A Ld 458; 530L J 
390;.33' Bom. L R: 988; 35 © W N 8il; Ind. Rul, 
(1931) P'C- 197;.931) MW 6-733; 34 D W 175;'61 M 
L L:665:(P ©);, _ be 
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with the help of the Court and much 
argument was spent on the provisionofs. 111, 
Transfer of Property Act. In the tirst place 
this point was not taken in the Court below, 
no issue was joined on it, defendants Nos. 5 
to 9 admitted liability in damages provided 
that the damages occurred during their 
occupation were established. This point 
was not taken in the grounds of appeal. 
We do not think in these circumstances 
we should allow this point to be taken. 
This argument was not submitted to the 
Court below and it would not be right to 
allow this-point to be raised for the first 
time in-appeal. The next point-taken is that 
the Subordinate Judge should have award- 
ed no-interest on damages. T'he definition 
of “mesne profits” in the Civil Proce- 
dure Oode includes interest on such profits 
and we see no reason why interest on such 
profits should not be given. The prelimin- 
ary decree directed that the plaintiffs 
will. get a -decree against defendants 
Nos. 5- to 9 for the price of all coal raised 
by them during the period and interest 
thereon after date of notice (September 14, 
1928) up to the date of suit for which 
period they are trespassers: see p. 341, 
Book A. In the final judgment at p. 484, 
Book A, the Judge expresses himself thus: 
. “Tagain quote the following from the judgment 
of the Court to show what the intention of the 
Court was if it were not possible to ascertain 
Separately the quality of coal mined after 
the date of notice and that raised after Janu- 
ary 1928. If however it cannot be ascertained 
how much coal was raised after January 1928 and 
the date of notice (September 14, 1928), then the 
price of coal raised after January 1928 will have 
to be ‘allowed: see p. 333 of the preliminary judg- 
ment,” . Lo, 

-.‘In passing the final decree the Subordi- 
nate Judge’said: .“The plaintiffs are en- 
titled to interest on price of coal as direct- 
ed in the said judgment and decree.” Ins 
terest has therefore been rightly allow- 
ed from date of. suit up to the date of 
final judgment. Another point has been 
taken that the Court both by preliminary 
decree and final decree has awarded the 
costs of dewatering the mines, viz., 
Rs. 16,834-14-3 as against defendants Nos. 5 
to 9; see Vol. A, p. 344; also Vol. A, p. 490. 
Jt is contended that this direction is wrong 
as it has not been established that mines 
haye been flooded as the result of depillar- 
ing. This ground has been specitically 
‘taken at p. 359 ground 43. We think 
the Courtis wrong in giving the direction 
in the preliminary judgment and final 
judgment regarding Rs. 16,834-14-3 which 
must be deleted as there is no evidence 
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that the flooding of the mines was the 
result of depillaring by the defendants. 
The result is that the tinal decree of the 
Subordinate. Judge as against defendants 
Nos. 5to 9, appellants, must be varied in 
this way: The plaintiffs will have a decree 
against the Daga defendants for 
Rs. 21,747-2-0. On account of coal raised 
after December 1927 up 
to date of suit after allow- 
ing for deduction of sever- 
ing coal, ete. . 
Rs. 46,044-2-0 On account of the loss of 
coal: from the damaged 
area of 15 bighas after 
allowing deductions. 





Rs. 67,791-41-0 : 

To this will have to be added interest at 
6 per cent. per annum from date of suit 
up to the date of final decree, è. €., Octo- 
ber 5, 1934, and to this will have to be 
added the cost of logs and timberings, 
Rs. 6,100 + Rs. 1,800 Rs. 7,900. This 
aggregate sum will be the decretal amount 
against defendants- Nos. 5 to 9. The de- 
cretal amount will bear interest at 6 per 
cent per annum until realisation from date 
of final decree. A decree will-be drawn 
up on the lines indicated in the judgment. 

The appeal is partly allowed. . Cost will 
be cost in proportion throughout. 

Patterson, J.—I agree. a 

N. Appeal partly allowed. 

ALLAHABAD HIGH COURT. 
First Civil Appeals Nos. 164 of 1932 and 58 
and 192 of 1933 
March 2, 1937 
HARRIES AND RAOHBPAL SINGH, JJ. 
ROBERT HERCULES SKINNER— 
APPELLANT 
VETSUS 
Lr. JAMES R. R. SKINNER— 
RESPONDENT 

Civil Procedure Code (Act V of 1908), 3s. 144, 11, 21, 
0. XLV, r. 15—Restitution—Application for restttu- 
tion, whether one for execution — “Court of first 


instance” in 8.144, meaning of— Notification regard- 
ang re-distribution of territorial jurisdiction made 





‘applicable not to pending cases but only to “future 


business’ — Application under s. 144 out of pending 
case, whether “future business’ — Party successful 
before Privy Council — Application for restitution 
— Whether should apply to High Court under 0. XLY, 
r.13—Proper procedure — High Court, if can under 
0. XLV, r.15, decide to which. Court, restitution ap- 
plication lies—High Court so deciding—Opposite party, 
whether can ratse objection that Court is not com- 
petent to decide application—S. 21, applicability. 

So far asthe Allahabad High Court is concerned, 
applications for restitution under s. 144, Oivil Pro- 
cedure Oode, are not applications for execution, 
Parmeshwar Singh v. Sitla- Din Dubey (4), followed, - 
[p. 710, col. 2.] on 


k 


. raising the plea 
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The expression “The Court of first instance” in 
B. 144 is used in contra-distinction to the expression 
Court of appeal”, and means the Oourt which 
passed the decres or if that Court has ceased to 
exist, the Court to which the proceedings are trans- 
ferred in substitution for the Court which passed the 
decree. [p. 711, col, 2.] 
A notihcation regarding re-distribution of terri- 
torial jJurigdiction of Courts mentioned that it will 
ss apply to pending cases but only to “future busi-- 
g”: 


Held, that an application for restituiion under s, 144 
arising out of a pending suit could not be treated as 
future business’, [p. 712, col. 2] - 

‘When a person who succeeded in his appeal before 
His Majesty in Council applies for restoration, there 
18 no necessity for him to make an application under 
the provisions of r. 15, O. XLV, Civil Procedure Code. 


r 


- _ It is his right to approach the Court which passed - 


the decree, that isto say the Court of first instance, 
and claim that in view of the reversal of its decres 


by a higher Court, it should pass an order restoring ~ 


him to the position in which he was before the decree 
of the Oourt of firstinstance was passed. Similarly 


- the Court of first instance has an inherent power 


which is now described in s. 144, Civil Procedure 
Code, to direct, restitution. There is no law under 
which a person claiming restitution is compelled to 
first make an application to the High Court under 
the provisions of r. 15, O. XLV. It is only 
when he. has to make an. application for. 


- “execution’of any- order of His Majesty in Council’ 


that he has to apply in the first instance to the High 
Court whose decree has been reversed in appeal. 
When, however, he only seeks restitution to which 
he has become entitled by reason of the decree of the 
Privy Council, then it is not necessary that he should 
first make an application to the High Oourt. Sohan 
Bibi v. Baijnath Das (10), referred to. Lp. 715, col. 1.) 
High Court cannot decide, when entertaining an 
applitation under O. XLV,.r. 15, to which Uourt ap~. 
plication for restitution has to be made. Hence the- 
order of the High Oourt under O. XLV, r. L5, that the 
restitution application should bé made ina particular 
Court, does not 
] that the Court is not competent to 
decide the application. The question as to which 
Court was competent to hear the application under 
8. 144, Civil Procedure Code, does not become res 


- judicata between the parties, 


_Maharaja of Jeypore (13), 


sad Sinha and C. B. Agarwala, 
' pellant. 


Section 21, Civil Procedure Code, does not apply to 
cases of want of pecuniary jurisdiction, or exclusive 
Jurisdiction. Its application is confined only to 
objections regarding want of territorial jurisdiction. 


- Zamindar of Bttiyapuram v. Chidambaram Chetty 


(12) and Setrucharlu Ramabhadra Raju Bahadur v. 
relied on, |p, 716, col, 2.] 


Messrs. S. N. Sen, B. Malik, Shiva Pra- 
for the Ap-- 


Messrs. B. E. O'Conor and G. 8. Pathak, 
for the Respondent, 


Judgment.—This appeal arises out of 
an application for restitution of property 
made under s. 144, Civil Procedure 
Oode, by Lieutenant James R. R, Skinner, 


executor and legal representative of the 


estate of Mrs Alice Georgina Skinner. 
against Robert Hercules.Skinner, Colonel: 
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of Richard Ross Skinner and one T. I. 
Skinner. The litigation which has given 
rise to the present appeal before us can 
briefly be stated as follows: One Richard 
Ross Skinner owned extensive properties in 
the Punjab as well as in the United Pro- 
vinces. He died intestate in the year 1913 
and the properties left by him devolved 
upon his brother, George O. E. Skinner, and 
his sister, Alice Georgina Skinner, in equal 
shares. At the time of his death, Richard 
Ross Skinner was indebted to the Delhi 
and London Bank, Ltd., Delhi, and adminis- 
tration’ of his estate was granted to one 
Mr. Angelo, the Manager of the aforesaid 
Bank. On June 18, 1918, while the estate 
was still under administration, George C. 
E. Skinner executed a deed which pur- 
ported to be adeed of sale in favour of 
Robert Hercules Skinner, under which the 
properties now in suit were transferred 


to Kobert Hercules Skinner. It would seem 


that George C. E. Skinner claimed to be 
the sole heir of Richard Ross Skinner and 
fully entitled to make transfers of the 
entire estate of the deceased whose estate 
at the time of the deed was under admi- 
nistration. We find that in the deed exe- 


cuted, one paragraph runs as follows : 

i @) That the said vendor declares that he is 
the ole heir of the ssid property : but should other 
heirs be established...by order of any Court, the 
vendor is not responsible.” 


In’ December 1919, George C. E. Skinner 
died intestate and on February 11, 1921, 
Robert Hercules Skinner filed a suit for 
specific performance of the agreement of 
sale dated June 18, 1918, and also for pos- 
session of the properties in suit... The suit 
was resisted by the defendants in that case. 


. One of the defendants was Mrs. Alice 


Georgina Skinner, who had claimed that 
she was entitled to one-half share in the 
estate of Richard Ross Skinner. One 
Thomas Skinner was made administrator 
ad litem of the estate of GeorgeC: E. 
Skinner, deceased. Major Stanley E. Skin- 
ner was also substituted in place of Mr. 
Angelo as the Administrator of the estate of 
Richard Ross Skinner, Mrs. Alice Skin- 
ner died during the pendency of the case 
and the name of Lieutenant James R. R 
Skinner was substituted in her place as her 
executor. The suit was dismissed by the 
trial Court. Against that decree an appeal 
was preferred to the High Court. By its 
judgment dated January 22, 1926, this 
Court allowed the appeal, set aside the 
-decree of the first Court and. passed a dec- 


Ñ: -E Skinner, admininistrator to the estate ree in favour of Robert Hercules Skinner in 


5 
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the following. terms : : 

a ie plaintiff to deposit in Court for payment 
-to Jamés R- R. Skinner the following amounts’ gane- 
“ly ; (a), Rs. 10 GO0O:with interest at Rs. 6- per cent. 


per annum, from. August, 19, 1924, till the. date. of- . 


; deposit. (b). Rs. 39,367-11-0, with interest, at Rs. 6, 
per cenit, per auntim ‘from: ‘October 20, 1924, till the 
‘date ‘of thé’ deposit. 2. The above amounts to be- 
. deposited i in--by the plaintiff-in one lump- sum With. 
:iņ three months from the date. on, which .the..admi-. 
nistration of-the estate of. Richard Ross Skinner, by 
the administrator Major Stanley E. Skinner’ is, com- 
-pletèd:. by the, acceptance by the ‘High’ Comt of 
.the final; administration account to be filed by’ the 
‘baid administrator. 3. That upon, such. deposit 
being. made by, the plaintiff in, the manner, and 
within the time above provided, Major “Stanley E, 

‘Skihner, the. administrator ad litem of the estate of | 
G;0; É; Skinner, shall. join in “executing in favour 
of: the, „plaintiff. a conveyance of the interest, of G. 

Ò. E. Skinner. in the estate of Richard Ross Skinner. 
a8, it. stands ‘after the, administration. has been com- 
“pleted. "4°" That ‘the parties, to the suit and to this 
vappeal.do bear‘their own costs in both the Courts. 

»& ;That if the: plaintiff, fails to deposit in Court, the 
- Bum , above-mentioned-within the time,limited above, 

this Bhi and. appeal shall stand ‘dismissed with costs 
to the defendants ‘in both Courts including in this 
court-fees.on the higher scale,” 


This judgment of- ‘the- High Wourt-is 
-printed at pp. 289.to 291. Against. the deci-. 
. Sion of- the High Crurt, an appeal was. 
-preferred.to His Majesty. in Council. The . 
. judgment of- their Lordships of. the Privy- 
Council Skinner v. Skinner (1) dated July.16, 
1929; is - ; printed at pp. 333 to 337, ‘The: . 
appeal ` was allowed- and the decreé ‘of, the’, 
High Court was set aside and, the order. - 
passed by the first Court dismissing the i 
plaintiff's ‘suit, was upheld. It appears that. 
‘during the pendency of the appeal before. 
His. Majesty:‘in Council, Colonel: Stanely- : 
E. Skinner who was in possession of: the © 
éstate of Richard Ross Skinner. as admi-. 
.nistrator handed. over one-half share in it- 
tO Roberts Hercules Skinner and one-half 
Share tO Mrs. Alice Georgina’ Skinner ' 
rwho was his own wife. He. purported tohave.. 
. done this- under the directions: given by: 
. the Higb Court in its dectee to which a 
reference has already been made.. After 
‘the decision of their Lordships ofthe Privy-~ 
Council. dated July 16, 1929, Lieutemant. . 
-James Skinner made an application to this. - 
. Court. under the provisions ofr. 15, O. XLV. ` 
»Oivil Procedure Code, ‘on February. 20, 1930, 
This rule-relates.to obtaining execution of 
any order of; His Majesty in ‘Council. ‘Such 
-An ‘application. has to.be made -to the High 


‘Court. ` The ‘application made by Lieute-.: 


sana James: Skinner i is at -pp. 355 and 356. 


“(1),119 Ind, Cas, 633; A I R.1929 P O 269;60 WN 
2835; 30 L W'451;(1929) A L J 1060; Ind. Rul-(1929 
» P 0.337; 571-M:L J.765; 500L J 487; (1929.M W 


KENO 


The. prayer. made. io this application. was : 
“It, is, therefore, ‘ prayed that’ Rs.. 7,989:2-10 the 


„aforesaid. costs inay. be taxed’ and: the: decree may 
‘be transmitted. to the’ Subordinate J udge, Meerut, 


for, execution of. costs and: for. enforéement “of the 

order, of: His. Majesty in: ay Council: by ` réatitu- 

tion, etc.” , 
Tt appears that. the ° prayer ‘for ‘restitu- 


‘tion, ete.’ was inéluded “in” the prayer 


Because of the view taken ` in this ` Court 


very 


was. held. that: 

“The word ‘execution’ as used-in O. XLV, r "15, 
is intended to cover a cass of réstifution 8S well 
as a case of énforcesinent of-à decree for ‘possession 


- or the like passed: for the first time in’ the nasa, of 


an appeal to` His Majesty i in Council; and a’ ‘person 
who ‘desires’ to’ obtain execution of any “kind, whe- 
ther by way of. restitution’ or otherwise, must, apply 
a te first instance ‘to the Court. “indicated by 
re 5.” 

This Court by, its order’ ‘dated: “March; ‘28, 
` 1930, which ïs, ‘printed, at p. 361 decided 
“what, the. total amount due to the applicant 
as. costs. was and: then directéd ; ‘that’ the 
order’ of: His Majesty in’ ‘Couneil be trans- 
* hitted: to, ‘the Oourt Of, the, Subordinate 
“Judge, of. Bulandshahr for compliance. The 
. order is EA as eae the: prayer . ‘for 


PER 


contention Thee the ‘order. of His. T 
should be. transmitted to the Gourt ofthe 
‘Subordinate ‘Judge sitting in, Muzaffar- 
‘nagar (see, para, 26; p . 359). Now it may 
. be. stated’ here. that ie sult. had; been.tried 
by-a Court at Meerut. Before the ` “applic 
cation under: Ty. 1570. “XLV; Çiy 1. Proce- 
‘durée. Code. ` Wag, made, there.” a ‘been a 
change-in. the territorial jurisdiction, ~The 
‘Meerut: Gourt hadgeased: ‘to: haye ‘jurisdic- 
tion over property. situate: iñ ‘Sika inderabad 
‘Tahsil. “Wé' are justified in. présuming-that 
this, matter was. brought to the. notice of 
this. Court. and: ity therefore, directed: “ 


et ae ety 


After the order of - the High Gourt, 
Lieutenant James, Skinner made. an ap- 
‘plication to the Court ‘of the’ Subordinate 
-Judge of- Bulandshahr under s. 144, ‘Civil 
Prccedure, Oode, for restitution, The | ap- 
pliċation was Made on April 30; 1930, and 
is printed at pp. 1 to 3: ` In‘ this’ it ‘is mèn- 
tioned that a separate, application for, exe- 
cution so far as, costs. are, concerned; has 
‘been, made under r. 11, Q. XXI, Civil:Bro- 
UGE: dure’ Code. Robert. "Hercules, Skinner 
"resisted this. application. for, restifution: on 
several. ‘grounds. The learned, Judge. of 


98 96: 14,363; 5LA 771; 32 Bom, LR À; LPL T 1,» ; Q) 37 A567; 30-Ind, Cas, 77; ALR 1915 -All 434; 13 


ty +, 
watt 4} - ` pa _~ - =+ 


ot. J 769. | 
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thé Court below rejected his defenceand 
has passed -an ‘order ‘for. restitution ‘and iit 
is ‘A&ainst that ‘order that the present appeal. 
has | beéén preferred. 

Tt ‘tray. be stated.at the vèry'outset that 
there fs nó merit’ in this «wppeal. The 
highest ‘Court in ‘the Hmpire has passed 
a Jëcre holding ‘that: Robert Hercules 
Skier gòt no title whatsoever ‘in the 
properties % in suit under the deed ‘set up by: 
him: But in spite “of.the decréée of. their 
Lordships ‘of the Privy Council, ‘the appli- 
capit, wishés .to retain the property if -he 
can. His defence is thoroughly dishoneét; 


but’ he has raised a number ‘of technical, 


pleas” ard it is contended on ‘his ‘behalf 
that in’ apite of the decree ‘against him 


hé‘has a right to ‘rétain the properties. in 
suit’ and we have to decide as: to. whéther 


or not, the contentions raised on ‘his behalf 
aie wall” founded. We will now proceed. to 
cOrisider the ‘pleas that Have. beon ` raised 
on behalf-of Robert Hercules ‘Skinner which 


have béén pressed before us in defence td’ 


thé ‘application ” praying for réstitution 
niadé ‘by © the opposite’ party under the 
provisions of s. 144, Givil Proceduré Code. 
While the suit which has given risé to this 
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application, was still pending in the Meerut 
Court, the Government made atrangements 
under which . there was re-distribution of 
territorial’ jurisdiction. | The notification of 
the Government is. printed in the Govern- 
ment: Gazette, United, Provinces, of, 5th 
November 1921 at P- 1299, part 1, and runs 
aB follows : 


“MISCELLANEOUS, 
3lèt October, 1921., 

iNo, 1416-VIL-47 1— Whereis it. is ‘advisable - 
alter’ ‘the ‘existing ‘arrangements for the E E 
tión ‘of ‘civil ‘justice: im -the Districts of- Aligarh, 
Bulandshahr and Meerut, now in exercise of the 
seyeral p ppowe. Ys. conferred. by, ‘the enactinenits Speci- 
fiëd in thè third cohimn ‘of thé schedi e appended 
hereto, and with thé previotis sanction vf the Gover- 
nor-General in Council where such sanction is; re- 
quiréd, by any, ,of the said ‘enactments, „and in Supe- 
resesion or. modification, 4 as’ t è ‘case may be of’ all 
previous Hotifications òr ‘order’ ' of ‘the ‘pubjéct so: 
far’ ‘Ast thep are inconcistent With thé “said ‘acliedule, 

in particulari of notification -No.- 405/VIL-83, , dated, 
23th March 1913, and with effect from the first day 

November 1921, he. Governor | in Council ia p eas- 
ot to dò the acts specified in the’ second: ‘column of 
thè sand Tehsdilo: 


Provided that nothing in this notification should 
affect suits’ dr cases which may be pending in the 
Courts, ° neationed’ bt serial-No, D ‘of the Schédule on 
thefirst day of November 1921. S - 


[= 





ka 


e p ži m -a 





, Bulatdshahr.’, 


the extent, noted against each :— 
(1) District Judge, Aligarh, ` 
(2) lst Additional Judge, Aligarh; : 


=e Atigarh. , 

(A) Additional ‘Subordinate 3 udgé, Aligarh, 
5) D istrtict Judge, Meerut. “° +" 

(6) Additional Judge, Meerut. 


wt a TO 4 3 


ulandshahr to be thélocal ‘limits’ df 


Alig årh. 


to declare, the local limits of, 
Distri ct. 


PEE 


Aliga 


t 





- -r a 


pras 


PS ingrease whe admbar 0 of Dishes dgis in thé S proving of- ‘Agra by 
‘ the’ addition of a ‘District Judge to “be called the District Judge at 


(3) Assistant Sessions and Subsrdinat Judge, are 


oe Te bardinate Judge “of Muzaffarnagar at | 


To ie declare he Igcal 1 iimits of the’ järiediction 


To ‘alts the désignation of the Second Additional: Buboidinate J udge 
at Aligarh to'that of the Subordinate: Judge- at ‘Bulandshahr ~and ‘of 1887; 

the~jurisdiction~ of 'thé:Subordinate 

Judge at Bulandshahr to be tl e local limite of the Bulandshahr 


To fix Bulandshahr as thè placé at which the Court of. the Subordi- 
nate Judge at „Bulandshahr i isto be held, provided that‘ until thé of 1887. : 
ne buildings” are ‘erécted: there, the aonet Shall be’ held? at l 


Endctments. 


a eo rd me ery mat . ern 











Seotion 4 of Act XH of 
` 1887; ` 


To.altor, the local limits of the jurisdiction of the ‘Gilowinig, Courts to 


Sèctión 13 of Act XI of 


By the exclusion of 
' 1887; ` 


‘Tahsils Bulandshahr, 

and Anu 
in. the District 
) of Buland’hahr?* ` 

By the ‘excision. of 
{ Sikandrabad in' the 
District’ of Buland- 
shahr: - 


of the District J nas at 


the Bu andshahr District. 

To fix Bulandshahr as‘ the’ place: at ‘which thé Colirt ‘of thé District 
' Jadge.at Bulandshahr is tò be,-held, provided’ that until the neces- 
sary „buildings are erected there, the Osurt: shall’ be held at 


Séction 13(1) of Act XII 


Section 14 (i) of Act II 
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It appears that the result of this noti- 
fication was that all future work relating to 
the properties situate in Sikandrabad Tahsil 
was to be henceforth done by the Courts in 
Bulandshahr District and not by any of the 
Meerut Courts. The notification also further 
enacted that suits or cases which may be 
pending in the Courts of Meerut relating 
to Sikandrabad Tahsil were not tc be affect- 
ed in any manner by it. As on the date 
from which this notification came into force, 
the suit which has given rise to this appli- 
cation before us was pending in the Meerut 
Court, it was not affected by that notification. 
In spite of the notification, the Subordinate 
Judge of Meerut was competent to try the 
suit and did try it in fact. 

`The first question which we are asked to 

decide is as to where in the circumstances 
mentioned above, the application for restitu- 
tion under the provisions of s. 144 should 
have been made. In other words, we have 
to decide whether this application should 
have been made to the Court which decided 
the suit or to the Court within whose juris- 
diction the property in suit it situate, or a 
part thereof. The second question is whe- 
ther an application under s. 144 is to be 
treated as ‘a new business” or “old busi- 
ness.” . 

Section 144 enacts as follows : 

ut, Where and in so far ag a decree is varied or 

reversed, the Court of first instance shall, cn the 
application of any party entitled to any benefit by 
way of restitution or otherwise, cause such restitu- 
tion to be made as will, so far as may be, place the 
parties. in the position which they would have 
occupied but for such decree or such part thereof as 
has been varied or reversed; and, for this purpose 
the Court may make any orders, including orders 
for the refund of costs and forthe payment of in- 
terest, damages, compensation and mesne profits, 
which are properly consequential on such variation 
or reversal. 

2. No suit shall be instituted for the purpose of 
obtaining any restitution or other relief which could 
be obtained ‘by application under sub-s. (1).” 

It will be seen that the Code of Civil Pro- 
cedure does not define what is the “Court of 
first instance” when the “Court of first 
instance” has lost territorial jurisdiction. 
The matter came up for consideration in 
Panchapakesa Ayyar v. Natesa Pattar 3). 
A learned Judge of that Court held that 
when the ‘‘Court of first instance” has lost 
territorial jurisdiction, an application to the 
Court within whose jurisdiction the territory 
has been trasferred will alsc be treated as 
the:“Court of first instance” within the 
meaning of s. 144, Civil Procedure Code. 

The learned Judge treated an application 


-“(8) A I R 1926 Mad. 813; 95 Ind. Cas, 587; 51M LJ 


161; (1926) M W N 395, 


ROBERT HERCULES SKINNER V. JAMES R. R, SKINNER (ALL,) 


17010 | 


for execution on the same footing as an 
application under s. 144, Civil Procedure 
Code, and expressed an: opinion that the 
Court must proceed upon some general 
principle as laid down is s. 37 (by in inter-. 
preting the phrase “the Court of first in- 
stance” which would apply even to cases 
where the Court of first instance has been 
abolished and also to cases where the Court 
of first instance has ceased to have juris- 
diction. This ruling, however, does not 
help us. It may be remarked that so far 
as our High-Court is concerned, it has been 
laid down that applications for restitution 
are not applications for execution.. . Sec- 
tion 37 cl. (b) on which the learned Judge 
deciding the Madras case relied is applicable 
purely to applications for execution. The 
question as to whether or not applications 
for restitution were applications in exe- 
cution was very elaborately and exhaustively 
discussed by my Lord the Chief Justice in 
Parmeshwar Singh v. Sitla Din Dubey (4). 
It isnot at all necessary for us-to mention 
in this judgment the weighty reasons given 
by the learned Chief Justice for ho'ding that 
applications for restitution were not appli- 
cations in execution. As the above men- 
tioned Madras ruling proceeds on the as- 
sumption that an application for restitution 
is an application for execution, it cannot te 
of much help to us. 

Another case to which referenca might 
be made is Lakshmana Goundan vy. Subra- 
mania Atyar, 61 Ind. Cas. 962 (5). A Bench 
of two learned Judges of the Madras High 
Court held in that case that the expression 
“Gourt of first instance” in s. 144, Civil Pro- 
cedure Code, means the Court which passed 
the decree, or if that Court has ceased to 
exist, the Court to which the proceedings 
are transferred in substitution for the Court 
which passed the decree. We might say 
so with respect that we agree with the ob- 
servations of the learned Judges that the 
expression “Court of first instance” as used 
in s. 144, Civil Frocedure Code, is used in 
contradistinction to a “Court of appeal.” 
In other respects this ruling also does not 
help us. In that case the Court which 
passed the decreehad ceased to exist and 
anew Court had -been substituted in its 
place. In the case before us, the Court 
which passed the decree still exists. 

Another case on this question is Abdul 
Hussain Khan v. Bibi Sona Dero, 20 Ind, 


(4) 57 A 26;.150 Ind, Cas, 1096; a IR 1934 All, 626; 
(1934) A L J £03; 7 R A 65:1934 A L R 770 (F B). 
pq© OF Tnd. Oas. 982; ATR 1921 Mad. 103; 13 L W 
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Jas. 540 (6). This case, however, is not 
directly in point. The two learned Judges 
who decided the case held that the Court to 
which a decree has been transferred for 
execution has the same powers of restitution 
under s. 144, Civil Procedure Code, as the 
Court of first instance. The facts in that 
case were, however, different. A decree 
had been transferred for execution to a 
Court. The prayer for restitution appears 
to have been incorporated as a part of the 
decree which had to be executed. 

It is, therefore, clear that the above- 
mentioned three cases do not help us in 
determining the question which we have 
before us. 

It may be pointed out here that there 
is’ considerable divergence between the 
views prevailing in Calcutta and Madras 
High Courts as regards the question as to 
where an application for execution should 
be made when there has been a territorial 
re-distribution. The Oaleutta High Court 
has consistently taken the view that both 
the Courts which passed the decree and 
the Oourt which had since obtained 
jurisdiction over the property, could en- 
tertain an application for execution of the 
decree. In Madras High Court the view 
has been changing. It was first held that 
the Court which passed the decree had 
jurisdiction to entertain an application 
though the property had been transferred 
to the jurisdiction of some other Court 
and the Court which passed the decree 
was the only Court to which the decree- 
holder was to apply for execution. This 
question came up before a Full Bench of the 
Madras High Court, in view of the con- 
flicting decisions in that Court, in Seent 
Nadan v. Muthusamy Pillai (7). The view 
taken by the Full Bench was that the 
Court which passed the decree was a pro- 
per Court for execution. The principal 
judgment: was delivered by Wallis, C. J., 
and it would appear that he took the view 
which prevails in the Calcutta High Court 
as correct. The following observations 
made by him in his judgment would go to 


support this. Atp. 832* the learned Chief 
Justice stated : 


“The jurisdiction of the Court which passed the 
decree was sufficiently recognized by the decisions, 
as I have pointed out, and indeed had never been 
doubted upto that time and there was, therefore, 
no need to re-affirm it. The case of direct applica- 
tion to the Court to which the area had been 
‘ transferred was met by the enactment of the new 


(6) 20 Ind. Cas, 540;7 S L R 19, 


(7) 42 M 821; 53 Ind. Oas. 213; A 0 Mad. 427; 
37 Mt L 3 284, 8 I R 192 ad 427; 
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s. 150 which was in terms wide enough to authorize 
that Court to entertain in the firsb instance any 
application which might have been made to the Court 
which passed the decree.” 

At p. 833* he again observed as follows: 

“Phat it seems to me, was the scheme of the 
Code as held in Panduranga Mudaliar v. Vythilinga 
Reddi (8, until 1908 when s. 150 then conferred 
upon the Court of the transferred area power to 
entertain the application in the first instance: but 
this cannot be readas taking away from the Gourt 
which passed the decree the power which it then 
had according to the unbroken current of authorities 
for many years which the Legislature must fo have 
recognisd.” 

In the concluding paragraph of his 
judgment, the learned Chief Justice stated 
as follows : 

“Both on principle and on the balance of author- 
ity and convenience, my answer is that the Court 
which passed the decree is a proper Court for the 
purpose mentioned in the question referred to us. 

Tt is, therefore. clear that the view 

taken by the Full Bench in the above- 
mentioned case was that an application for 
execution can be made in both the Courts. 
After this came the case in Ramier v. 
Muthukrishna Ayyar (9). Tnm this case a 
contrary view was expressed and the view 
expressed in Seeni Nadan V. Muthusamy 
Pillai (7) by Wallis, C. J., that an applica- 
tion for execution could be made to both 
Conrts was not approved and it was laid 
down that the onlv Court to which an ap- 
plication for execution could be made after 
transfer of territory was the Court which 
passed the decree. 
' We have referred to the above-men- 
tioned Madras cases in defence to the 
able arguments of learned Counsel ap- 
pearing for the appellants who strongly 
contended before us that so far as procedure 
was concerned, there was no difference 
between an application for execution and an 
application for restitution made under s. 144, 
Civil Procedure Code. 


The first question which we are cone 
cerned with is as regards the meaning of 
the expression “The Court of first instance”. 
On this question we are perfectly clear in 
our’ mind that this expression is used in 
eontradistinction to the expression “Court 
of appeal”. In our opinion, the expres- 
sion “Court of first instance” as used 
in s. 144 meansthe Court which passed 
the decree or if that Court has ceased to 
exist, the Court to which the proceedings 
are transferred in substitution for the Court 
which passed the decree. 

: L 17,2MLT 466. 
(3) ee R “1088 Leet 137 Ind. Cas. 305; 55 M 


801: 62 M L J 687; (1932) M WN 255; 35 L W 749; 
Ind. Rul. (1932) Mad. 373. 
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This view :does ‘not solve the difficult 
quéstion. which we have got to decide. 
We have already set forth at length the 
notification which the Government had 
issued. In our opinion, what the Govern- 
meétit decided was that after the date fixed, 
all cases connected with properties in 
Tahsil Sikandrabad would be instituted in 
the Court in the District of Bulandshahr and: 
not in the District of Meerut as heretofore. 
Ta , our opinion, the notification had no 
reference whatsoever to proceedings con- 
nécted, with cases -which had already been 
decided by the Courtsin Meerut relating 
to properties situate in the Tahsil of 
Sikandrabad. We are’ further clearly of 


Opinion that the notification expressly ex~’ 


cluded all pending éases from’ its operation. 
The words used are: 

“Provided that nothing in this notification shall 
affect suits or cases which may be peding in the 
Oourts, mentioned at serial’ No. 2 of the schedule, 
on the first day of November 1921.” 


It is conceded before us that when this 
notification was issued, the suit which has 
given rise to. this application for restitu- 
tion was pending in the Court of the Sub- 
ordinate Judge at Meerut. Having regard 
to the proviso referred to above, the Meerut 
Court had full power to try it and the 
notification did not affect it in any manner. 
Learned Counsel who argued the case on 
behalf of the respondents very frankly 
- admitted before us that the Meerut Courts 
had full jurisdiction to try the case and that 
the notification referred to above did not in 
any way affect the jurisdiction of the Meerut 
Court to try the suit. He has, however, con- 
tended before us that applications | for 
restitution are not applications for execu- 
tion according to the view prevailing in 
this Court. This argument - of learned 
Counsel for the respondents has to be ac- 
cepted in view of the clear pronouncement 
by this Court in a recent Full Bench case 
reported in Parmeshwar Singh v. Sitla Din 
Dubey (4). For the purpose of deciding this 
case we may assume that an application for 
restitution under s. 144 is not an applica- 
tion in execution. The contention raised 
on behalf of the respondents is that such 
an application comes within the purview of 
the term ‘future business’ and, therefore, 
it should have been made to the Court 


within whose territorial jurisdiction a part . 


of the property in suit lies. After a con- 
sideration of this question, which 1s not 
free from difficulty, we have arrived at the 
conclusion that this contetition cannot be 
-accepted, We do not, think that an ap- 
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plication under s. 144, Civil Procedur® 
Oode, can be correctly described as future- 
business’, Learned Counsel for the res~ 
pondent in the first instance relies on the 
provisions of s. 17, Bengal, Agra and Assam 
Givil Courts Act XII of 1887 which enacts 
as follows : 

“Where any Oivil Court under this Act has from 
any cause ceased to have jurisdiction with respect 
to any case, any proceeding in relation to that case 
which, if that Court had not ceased to” have juris- 
diction, might have been had therein, may be had 
in the Court to which the business of the former 
Court has been transferred.” : 

To our opinion, this section does not stp- 
port the contention of learned Counsel for 
the respondents. The words used are : 

“Where any Civil Court under this Act has from 


any cause ceased to have jurisdiction with respect- 
tO ‘any case...... 7 


Now in the case before us the Courts at 
Meerut did not cease to have jurisdiction 
in'respect of the case which has given rise 
to this application. Or the other hand, 
the notification makes it clear that it will 
have no application to the cases which were 
pending in the Meerut Courts at the time 
when it was issued. The original suit giving 
rise to this application was never transfer- 
red from the Meerut Courts and the Courts 
in that district always possessed the juris- 
diction which they had and which had never 
been taken awdy. The section refers to 
proceedings in relation to any case which 
has from any cause ceased to be within 
the jurisdiction of a Court. In the pre- 
sent case, the proceedings for restitution 
cannot be said to be “any proceeding in 
relation to that case over which a Civil 
Court has from any cause ceased to have 
jurisdiction”. . 

It is admitted before us that the Civil 
Court which passed the decree in the suit 
is still in existence and at the time when 
the suit was instituted a small fraction of 
thé property in suit. was within the juris- 
diction of that Court. Now under the 
notification referred to above, the Tahsil in 
which that small fraction of the disputed 
property was situate has been placed 
within the jurisdiction of the Bulandshahr 
Courts. The Bulandshahr Courts have full 
jurisdiction to entertain all ‘future business’ 
connected with that Tahsil; but we ap- 
prehend that the Courts in that district 
have no power to deal . 

‘with the matters arising out of the cases which 
were pending at the timeof the notification and 


which were expressly excluded from the notifica- 
tion.” 


In our opinion, an application for resti- 
144 cannot he treated as 


v 
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‘future business.” We-think. that the effect. 
of the notification’ referred: to above is. 
that all future:cases are to be instituted in- 


‘the Oourts of the Bulandshahr. District; but 


the Meerut Courts would. still have juris- 
diction to-entertain applications in connec: 
tion. with matters arising out of ‘cases 
already decided ‘and Gases pending at the 
time of the notification. It is. true that a 
cause of action: for an application: under’ 
s: 144 may’ srise when the order of the 
Oourt below. is reversed in appeal but 
nevertheless. it is an application in ‘elation 
to a case. which a Court has. already. 
decided. According to the provisions of 


s: 144 an application for restitution has- 


to be made‘ to the. Court. which decided 
the case. The case before us is not one. 
where: that Court has ceased to exist. Here 
the Court is still in existence. Only owing: 
to the re-distribution of territorial jurisdic- 
tion it Cannot itself order execittion of the 
decree in respect of a small item out of 
the properties in suit. As we have already. 
stated; the major portion of the pro- 
perty in suit is situate in the Punjab. 
As the Court of first instance is still in 
existence, it has, in our opinion, power to 
entertain. an application for restitution 
and to transfer the case for enforcement. 
of its order by way of execution to the 
Bulandshahr Courts or to the Punjab 
Courts, if it considers such a step to be. 
necessary. Reliance was also placed on 
the provisions of s. 150, Civil Procedure. 
This section enacts that: 

“Save as otherwise provided, where the business 
of any Oourt is transferred’ to any other Court the 
Court to which the business is so tranéferred shall 
have the same powers and shall perform the same 
duties as those respectively conferred and imposed 


-by or under this Gode upon the Court from which the 
business was so transferred." 


It appears that this section has been 
framed to meet the difficulties which some- 


‘times arise, on account of the abdlition 


of any Court, or the transfer of any local 


_area from the jurisdiction of one Court 


to that of another in consequence of which 
the business of one Court is transferred 
to another Court. We wish to lay emphasis 
on the words ‘the business of one Court is 
transferred to another Gourt.’ Ja otr 
opinion this section has no application to 
the case before us. The present case is 
not one in which the entire business of 
one Court has been transferred to another 
Court owing tothe abolition of the former 
Court. Nor is it a case in which it can 
be said that the effect of the notification 
was to transfer the case from’ the Meerut 
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Court to'that-of Bulandshahr. It is true 
that the. word ‘transfer’ in this ‘section 
is. not’ confined only to ‘transfer made 
under special ‘provisions of the Code of 
Civil Procedure, such as s. 24, but it 
covers transfers of a local area from the 
jurisdiction of one Court to another. But 
the case which has given rise to this 
application for restitution was neither 
transferred’ under any notification nor 
under any special provisions of the Code 
of Civil. Procedure. @n the other hand, 
as: we have already pointed out, the notifi» 
cation mentioned. ‘above expressly reserved 
the jurisdiction of the Court in respect of 
all the pending. ‘cases and the one before 
us was certainly pending at the time when 
thè notification was issued: 

‘The case- would have beén entirely 
different had the notification mentioned 
above declared that the business of the 
Meerut Courts was transferred to the 
Courts at Bulandshahr. But as we have 
already pointed out, this is not so. The 
Court in which the case was pending is 
still in existence. The notification mene 
tioned: above did’ not interfere with the 
power of that Court to continue to try the 
suit which has given rise to this applica- 
tion. Jn our opinion therefore it is obvious 
that the Court - which tried the case is the 
©ourt of first instance to which an appli- 
cation for restitution should have been 
made. That Court is fally competent to: 
direct restitution on being informed that 
the decree passed by it has been reversed 
by their Lordships of the Privy Council. 
It is true. that after that Court had passed 
a decree in the suit, the Sikandrabad 
Tahsil, in which the property in suit is 
situate, was transferred within the terri« 
torial jurisdiction of the Bulandshahr 
Courts ; but nevertheless the Court of first 
instance which tried the suit continued to 
be ‘the Court of firt ‘instance’. That 
Court, in our opinion, is fully competent to 
pass an order of restitution and then to 
transfer the case to Bulandshahr Courts or 
to. Punjab Courts for directing that the 
plaintiff be put in possession of the dis- 
puted properties. 

For the reasons given above, we hold 
ihat as the case which has given rise to 
the present application for restitution was 
never transferred from the Meerut Court, 
under the above-mentioned notification, to 
the Bulandshahr Court, the Gourt which 
tried the suit and passed the decree is the 
only Court which can entertain an appli- 
cation for.. restitution as it was, in our 
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opinion, the Court of first instance. We 
further hold that an application for resti- 
tution made under the provisions of s. 144, 
Civil Procedure Code, cannot be styled as 
‘future business’. The next important ques- 
tion which hasto be considered is about 
the effect of an order passed by this Court 
when an application under r.15, O. XLV, 
Civil Procedure Code, was presented to this 
Court by the plaintiff, We have already 
referred to the facts in respect of this matter 
in our judgment previously. The application 
which the plaintiff made to this Court in 
accordance with the provisions of çr. 10d, 
O. XLV is printed at pp. 355 and 356. In 
the application it was prayed Ra 

“The order of His Majesty in Council be trans- 
mitted to the Subordinate Judge, Meerut, for exe- 
cution of costs and for enforcement of the order 
of His Majesty in Privy Council by restitution, 
etc’.” 
In defence (see p. 359) in para. 26, it was 
submitted that; 

“Aa on the date of the suit there was no Subordi- 
nate Judge's Court in Muzaffarnagar, the Subor- 
dinate Judge for Muzaffarnagar used to sit in 
Meerut and the suit had to be instituted in Meerut 
but now a separate Subordinate Judge's Court has 
been sitting in Muzaffarnagar and the papers should 
be sent there for execution.” 


From the record, it is not clear how 
this Court directed that the order of His 
Majesty in Council should be transmitted 
to the Subordinate Judge of Bulandshahr 
(see page 361). Probabilities are that it 
must have been brought to tke notice of 
their Lordships who decided the applica- 
tion that the territory in which a portion 
of the property in suit is, had been trans- 
ferred within the jurisdiction of the Buland- 
shahr Courts and, therefore, the learned 
Judges transmitted the order to the Court 
of the Subordinate Judge of that District. 
In the order of the Court, however, there is 
nothing to: show that this was the reason 
for sending the order of His Majesty in 
Council to the Bulandshahr Courts. We 
would not, however, be wrong in presum- 
ing that this was the reason why the 
learned Judges transmitted the order to the 
Subordinate Judge of Bulandshahr. The 
question which now arises for our considera- 
tion is whether having regard to the 
above-mentioned order another Bench of this 
Court can question an order previously 
passed by a Benchof thesame Court on 
March 28, 1930, which is printed at page 361. 
Learned Counsel appearing for the appel- 
lant has contended before us that we do 
possess jurisdiction to decide the question 
whereas on behalf of the respondent it has 
been urged that the order passed by this 
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Court sending the order of His Majesty in 
Council to the Bulandshahr Court is final 
and cannot be questioned. We proceed to 
consider this question. Order XLV,r. 15, 
enacts, among other things, as follows: 

“(]) Whoever desires to obtain execution of any 


. order of His Majesty in Council shall apply by petition, 


accompanied by a certified copy of the decree 
passed or order made in appeal and sought to be 
executed, to the Court from which the appeal to 
His Majesty was preferred. (2) Such Oourt shall 
transmit the order of His Majesty in Council to the 
Court which passed the first decree appealed from 
or to such other Court as His Majesty in Counci 
by such order may direct, and shall (upon the. 
application of either party) give such directions ag 
may be required for the execution of the same; 
and the Court to which the said order is so trans- 
mitted shall execute it accordingly, in the manner 
and according to the provisions applicable to the 
execution of its original decrees.” 

In Damodar Das v. Birj Lal 2) it was held 
by a Bench of two learned Judges of this 
Court that: i 

“The word “execution” as used in O. XLY, r 15, 
is intended to cover a cage of restitution as well 
as a case of enforcement of a decree for posses- 
sion or the like passed for the first time in 
the case on an appeal to His Majesty in Council, 
and a person who desires to obtain execution of 
any kind, whether by way of restitution or other- 


wise, must apply in the first instance to the Court 
indicated by r 15.” 


In view of a subsequent decision in 
which it has been clearly laid down thet 
applications under s. 144, Civil Procedure 
Court are not applications in execution, 
the correctness of the view expressed in this 
case is doubtful. Weare bound by the 
recent Full Bench decision reported in 
Parmeshwar Singh v. Sitla Din Dubey (4) 
in which it has been clearly laid down that 
an application for restitution under s. 144 
is not an application in execution. It 
would thus appear that to an application for 
restitution the provisions of r. 15,0. XLV, 
are inapplicable. In r. 15,0. ALY, the 
words used are: 

“Whoever desires to obtain execution of any order 
of His Majesty in Council shall apply...” 

Now when a person makes an applica- 
tion under s. 144, Civil Procedure Oode he 
does not desire to obtain execution ofany 
order of His Majesty in Council. There is 
no order of His Majesty in Council in his 
favour. The decree of their Lordships of 
the Privy Council does not direct that the 
plaintiff is to get back possession. It is 
true that the plaintiff has become entitled 
to restitution but this is distinct from 
executing a decree of the Appellate Court. 
If the plaintiff had become entitled to a 
relief granted to him in express words by 
the decree passed by their Lordships of. 
the Privy Council, then it could have been 
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argued that he was applying for the execu- 
tion of the decree which has been passed 
in his favour by the highest Court in the 
Empire. But when he applies for restitu- 
tion, he does not seek to enforce the terms 
of any decree. Every Court has an inher- 
ent right to make a restoration if it finds 
that a decree passed by it has been 
reversed in appeal. The principle of the 
doctrine of restitution is that on the 
reversal of the judgment, the law raises 
an obligation on the party to the record 
who received the benefit of the erroneous 
juigment, to make restitution to the other 
party for what he had lost. That obliga- 
ticn, it is the duty of the Courts to enforce. 
We apprehend that when a person who 
succeeded in his appeal before His Majesty 
in Council applies for réstoration, there is 
no necessity for him to make an applica- 
tion under the provisions of r. 15, 0. XLV, 
Civil Procedure Code. It is his right to ap- 
proach the Oourt which passed the decree, 
that is tosay, tte Court of first instance, and 
claim that in view of the reversal of its 
decree by a higher Court, it should pass an 
order restcring him to the position in 
which he was.befora the decree of the 
Court cf first instance was passed. Simi- 
larly the Court of first instance has an 
inherent power which is now described in 
s. 144, Civil Procedure Code, to direct res- 
titution. We do not think that there is 
any law under which a person claiming 
restitution is compelled to first make an 
application to the High Court under the 
provisions of r. 15, O. XLV, Civil Procedure 
Code. It is only when he has to make 
an application for ‘execution of any order 
of His Majesty in Council’ that he has 
to apply in the first instance to the High 
Court whcse decree has been reversed in 
appeal. When, however, he only seeks 
. restitution to which he has become entitled 
: by reason of the decree of the Privy Coun- 
cil, then it is not necessary that he should 
first make an application to the High Court. 
We may be permitted to refer here to the 
observations made by Sen, J. in Sohan Bibi 
v. Baijnath Das (10) at p. 773* which are as 
follows: 

“The order of the Privy Council did not contain 
any directions for the restitution of the sums of 
money recovered by the judgment-debtors appel- 
lants in the previous execution proceedings or for 
the payment of the said sum with interest at cer- 
tain rate. It is not controverted, and indeed it 
cannot be disputed, that the right of restitution 
is a right which logically follows from the right 


(10) 50 A 767; 112 Ind. Cas. 876; A I R 1928 All. 293; 
26 A LJ 587. 
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accruing to a party in whose favour a decree has 
been passed by the Privy Council reversing the 
decree of the High Court, and the said right is 
one which is consequential upon the reversal of the 
decree of the High Court.” 


As we have already pointed out the 
Privy Council did not pass any decree 
which the plaintiff seeks to enforce. He 
claims restitution as a result, of the deci- 
sion of their Lordships of the Privy 
Council in his case which is quite a differ- 
ent thing from a prayer for execution of 
a decree. If he had applied for execution 
of his decree passed by their Lordships of 
the Privy Council, then proceedings under 
r. 15, O. XLV, would have been necessary; 
but here he is only seeking restitution and, 
in our opinion, he was entitled to make an 
application to the Court of first instance 
for restitution without making an applica- 
tion under the provisions of r. 15,0. XLV, 
Civil Procedure Court, tothe High Court, 
whose decree was reversedgby their Lord- 
ships of the Privy Council. For the rea- 
sons given above, it appears to us that 
ihe order of the High Court made under 
the provisions of r. 15, O. XLV, Civil 
Procedure Code, dces not prevent the up- 
pellant from raising the plea that tke 
Court below was not competent to decide 
the application of the plaintiff. The ques- 
tion as to which Court was competent to 
hear the application under, s. 144, Civil 
Procedure Code, has not become res judicata 
between the parties, It was never raised 
and, in our opinion, could not'be raised be- 
fore the High Court. The proceedings under 
the provisions of r. 15, O. XLV, appear to 
be of a purely ministerial character as ob- 
served in Premlall Mullick v. Sumbhvonath 
Roy (11), at p. 972*. 

It will be noticed that although provi- 
sions are made in r. 15, O. XLV, for “execn- 
tion of any order of His Majesty in Goune 
cil”, yet there is no mention in it as to 
where an application for restitution has to 
be made. For that we have to look to 
the provisions of s. 144, Civil Procedure 
Code, which declares that such applications 
have to be made to the Court of first in- 
stance. We must, therefore, reluctantly hold 
that r.15, O. XLV, Civil Procedure Code, 
does not prevent a person entitled to re- 
stitution from going to the Court of the 
first instance to claim a relief. In our 
opinion, the view taken by the Court below 
that it had power to entertain restitution 
proceedings because the order of His 
Majesty in Council was transferred to it 

(11) 22 C 960. 
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by ‘the High ‘Court, is not correct. In, ‘Sar 
view, the. High, Court: ‘entertaining. an .ap- 
plication, únder. r. 15,. ©. XLV, Civil Prõ- 
cedure Code, has no power. to decide to 
which Court an application for restitution 
has to be made. Aright to claim restitu- 
tion arisesin favour of a person when a 
decree passed: against him by the Court 
of first instance is reversed in appeal and 
where such a decree is passed. by their 
Lordships of the Privy @ouncil, then it is 


open to him to go and make his applica- . 


tion to the Gourt whose decree is reversed 
for redress. He is not compelled, under 
the law, to make an application to the 
‘High Court. An application to the High 
Court is. only necessary where the appli- 
cant claims execution of any order cf His 
Majesty.in Council. 

For. the reasons given above, we hold 
that the Court below had no jurisdiction 
to entertain the present application for 
restitution. Two other ‘questions were 
also raised in the case before us. One was 
whether the applicant was entitled to 
claim possession. and’ it was contended on 
behalf of the appellant that as possession 
had not been taken from him, he cannot 
apply for restitution. The other question 


was that so far. as the Punjab property. 


was concerned, the defendant-respondent 
was entitled to remain in possession in 
view.of certain provisions of thé Registra- 
tion Act. As the order passed by the 
Court. below 
consider it unnecessary to go into these 
matters. These points can come up for 
consideration only where there has been a 
decision as regards them by a-.Court of 
competent jurisdiction. We would like to 
mention here ‘that learned. Counsel for the 
respondent conténded before us that in 
view of the provisions of s. 21, Civil Pro- 
cedure Code, it was not open to the appel- 
lant to raise before us the plea as to the 
jurisdiction of the Court below. In our 
opinion, this contention cannot be accepted. 
Section 21, Civil Procedure Code, enacts 
that: 

“No objection as to the place of suing shall be 
allowéd by. any Appellate Oourt or revisional Court 
unless such objection was taken in Court of first 
instance at the earliest possible opportunity and in 
all cases where issues are settled at or before such 
settlement, and unless there has been a consequent 
failure of justice.” . 

À person taking such an objection has 
to prove, in view of the provisions of 
s.21, Civil Procedure Code, that he took his 
objection ‘as to the place of suing’ at the 
earliest pee stage. . But in the _ case 
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before us, however, it. cannot Be ‘said. that 
the appellant was taking objections ás tò 
the place of suing. He ‘was éontending 
that the Court beldw had no jurisdiction 
whatsoevér to entertain an, application for. 
restitution undet ‘thé provision of 8. 144, 
Oivil Procedure Code, and that the only: 
Court which ‘could order restitution was 
the Court of first instance which had. dè- | 
cided the suit giving, rise to ‘the “appli: 
cation. Section 2h ‘Civil Prene Code, 


“ear 


had d ecided he, “suit had éxclialve juris= 
diction to éntertain ‘an application under 
s. 144, Civil Procedure ‘Codé. Tn Zemindar 
of Ettiyapuram v. Chidambaram 'Cheity (12) 
a Full Bench of the Madras High’ Cotitt 
laid down that the provVisiotis ‘of s. ‘OI 
Civil Procéd'ure Code, apply. to objections 
regarding want of territorial jurisdiction 
only. We may mention here that in Setri- 
charlu Ramabhadra | Raju Bahadur ý. 
Maharaja ‘of Jeypore (13) their Lordships 
of the Privy Council held that an objection’ 
going tò the nillity of thé order onthe 
ground of want of jurisdiction, | is not an 
objection under the ‘provisions of 8. 21 
Civil Proceduré. Code. In the case before’ 
us, itis perfectly clear that the objection 
raised by the appellant is that thé: Couit 
which had decided thé ‘case had exclusive 
jurisdiction, to éntertain the appliéation 
under s. 144, Civil Proéedure Code; an 

no other Court could -entertain such’ a 
suit even though it was ‘competent to try a 
suit rélating to the property: in suit on thé 
ground that the property was within its ter- 
ritorial jurisdiction. We are; in the-e circum 
stances, cleatly of opinion that 5. 21 Givil 
Procéduré odes does not help- the appel- 
lant. 

The question which we have now to ¢én- 
sider is: which is the Còurt to which 
the case should be sent back for re-héar- 
ing ? It may bé pointed out that origiitally 
the suit whish has” given “risé tô thésé p: 
ceedings was instituted in the Court of Me 


“ (19) 43 M 675; 58 Ind. Cas. 871; A IR 1990 Madi 
1019; 39.M L J 203; 1920) M WN 460; 28M L T 73; 12 
L 
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(13) 42 M 813; 51 Ind, Oas. 185; A IR 1919 P-O. (250; 
461 A 151-17 A Ld 694: 37 M E AIL (1919) M WN. 
502; 26 M L T 127; 21 Bom. R 914; 30 6 Lv 209; 23 
O W N1033; 10 L W 362 @ 0), 
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Subordinate e. udge. of - Muzaffarnagar - sit- 
ting at Meerut. Later on it. was transfer- 
red to.the ‘Court of Mr. Abdul Halim, Ad- 
“ditional ‘Subordinate. J udge , of Meerut. 
‘He tried. the ase and décided: it. As a 


“result of the, Gteayen Committee ‘Scheme . 


there’ Was territorial. re distri bution under 

Which ` Muzaffarnagar has now a separate 
Subordinate ‘Judge ‘sitting at Muzaffar- 
nagar.: At present, according to the Civil 
Lists it appears that there are two Subor- 
dinate, " (Civil, Judges, at. “Meerut. Mr. 
‘Pearey, Lal: Baiierji “who appears for the 
“appellant, has. stated before us that accord- 
Dg, 19 his case. the Court, of first instance 
` Íg.. ourt of the Sécond Subordinate 
ivin Judge ‘of Meerut. Mr. O'Conor’s 
“eonténtion all ‘along has ‘been that the 
‘ Oourt | in Bulandshahr had, jurisdiction, to 
“entertain proceedings ùhder s. 144, Civil 
‘Procedtite Code, būt he ‘concedes that if 
‘this Court holds. that: the Bulandshahr Court 
“had | nO jurisdiction, then, he has no objection 
"to the ‘proceedings being te:heard by the 
Second Givil Judge of Meerut. 
‘therefore, of opinion that’ the case should 
‘be remanded to the -Court of the’Second 
Oivil Judge of Meerut. 

For the’ reasons given above,‘ we allow 
“this appeal, set’ aside’ the order passed by 
‘the’ Court’ ‘below and’ remand ‘the. case to 
“the Court of the Second Civil. Judge of 


‘Meertt with, directions: that ‘it should: hear _ 


-the parties and thén decide the case ac- 
“cording'to law. “Aè ‘Yegards ‘the ‘costs in 
“this -Court':as well as:-in- the Gourt’below 
*“we-direct that they ` willi abide ‘the result. 
Phe court-iée paid’ ‘in: ‘appeab'by the appel- 
Tant ‘will be refundéd: 


' D. “Case vemanded: 
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- Civil Procedure Code (Act V of 1908); s. 110, O. VII, 


.m L- Suit Jor declaration as to whole property and 
’ for possession of small “item Suit valued at less than 
,- Rg. 10,009 Application. Jor “leave. to appeal to Privy 
" Council—Plainti#f, of es 
„ value of subject-matier, a one Rs, 19,000-—-Principle 
” of approbate and réprovdte, tf applies ‘Some. claim or 
question toy or.respecting property’ in s. 1102), means . 
tng of Suite Valuation, Act OI of. 1887),-¢, i" “scope 


GovinnBHAi v. panyABHAT (BOM.) 
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pped from. showing. that 
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of -—~Whet her applies to suit for declaration and 
+ glean Act (I of 1872), ss. 21, 22, 23, 


Where in a suit for declarstion, although the 
declaration prayed for by the plaintiff related to the 
whole of the ‘property, the prayer for possession re- 
lated only to comparatively few items, the prayer for 
a declaration can only be valued on a notional basis 
and the ‘suit as a whole can onlyhave a notional 
valuation even for the purposes of jurisdiction. lf 
the plaintiff puts in his valuationat less “than 
Rs. 10,000 and the claim is valued at less than Rs. 10,000 
in appeal also. and he files a petition for leave to 
appeal, praying that a certificate should be issued 
under s. 110, para, 1, Civil Procedure Oode, he is 
not estopped nor barred by the rule that a man can- 
not approbate and reprobate from showing that the 
value of the subject-matter of the suit and the appeal 
ig Rs, 10,000 or over. within the meaning of s. 110. 
Mohanlal Nagji, v Bai Kashi (1), and Lakhraj. Roy 
v, Kanhaiya Singh. (4), applied. 

The statement in the’ plaint that for the purpose of 
jurisdiction the value of the suit is of a-particular 
value, may be taken as an admission under ss, 21, 22 
and 23, Evidence Act. But an estoppel under: s. 115 
isa very different thing. For raising an estoppel 
the declaration, act or- omission must be made with 
the intention of causing or permitting another persons 
to believe a thing to be true and act upon such belief. 
Estoppels must be specifically pleaded and strictly 
proved. They operate between the person making the 
declaration and the person believing and acting upon 
it—-and the representatives of those persons. There- 
fore before an estoppel can bs relied upon, it would 
in the first place have had to be alleged and proved 
that the plaintiff intentionally caused the defendant 
to believe that the subject-matter of the suit was less 
than Rs, 10,000 and not more. Hirjibhai v. 
Jamshedji. (13), Ishwarappa v. Dhanji Bhanji (15) 
and Ambedass Harirao v. Vishnu Gobind (15) 
referred to. . 

The words “some claim or question to or respecting 
property” in s. 110 (2), Civil Procedure Code, must 
be interpreted to mean some claim or question to or 
respecting property additional to or other than the 
actual subject-matter in dispute in the appeal. 
Subramania Ayyar v. Sellammal (6), relied on. 

Section 8, Suits Valuation Act, is restricted to suits 
in which court-fees are, payable ad valorem, and the 
court-fee ina suit for a declaration is not payable 
ad valorem, (the court-fee for a suit for a declaration 
being fixed-in Sch. I, para. 17; at Rs.15). There- 
fore.a suit for: declaration is.not to be valued under 
s. § on the same basis for purposes of jurisdiction as 
it has to be valued for the purposes of court-fees, 
“Secondly, insofar as the suit is for possession, it 
has ho doubt to be valued for fiscal purposes accord- 
dng to the value of the subject-matter on the. basis of 
go many times the assessment and the court-feeson a 
suit for possession are payable ad valorem ; but suits 
for. j possession are excepted ` from the operation of 
s.b. This in regard to suit seeking a declaration and 
possession, the. value for. fiscal purposes is not to be 
the value for purposes of Jurisdiction. Nothing in s. 8 
gives the protection of the fiscal value for. the purposes 
of determining the value ‘for jurisdiction of suits 


-'claiming a declaration and possession. On the other 


liand under the Qivil Procedure Code, O. VII, r, L:(4), 
_the value of the suit for ‘purposes of. jurisdiction 18 
distinguished from the, value tor court-fees, and the 
value for jur risdiétion: has to be'the real value of the 


- subject-matter. f 


Messrs. M. R: J;ayakar, and P. As Dhruva, 
“for the: Applicant. 
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Messrs. G. N. Thakor and U. L. Shah, for 
the Opposite Party. 

Broomfield, J.—This is an application 
for leave to appeal to the Privy Council 
by the unsucessful plaintif in First Appeal 
No. 31 of 1932. The main question is whe- 
ther the property is of the appealable value. 
The plaintiff claimed to be the owner of 
immovable properties in the Narwadari 
village of Ode in the Anand Taluka, under 
the will of one Desaibhai. In tbe first in- 
stance he filed his suit in the Court of the 
Second Class Subordinate Judge, Umreth, 
claiming a declaration that he is the owner 
of various properties specified in the plaint, 
an injunction restraining the defendants 
from interfering with his possession, posses- 
sion of specified properties from the defen- 
dants, one-third share in certain properties 
sold by the defendants and Rs. 2,400 for 
` mesne profits for three years of the proper- 
ties in the possession of the defendants, The 
suit was valued as follows: Rs. 130 for the 
declaration and injunction, Rs. 333 for 


plaintiff's share in the price of the proper- ' 


. ties sold, Rs. 2,400 for the mesne profits, 
Rs. 1,300 as the market value of the proper- 
ties in the possession of the defendant, total 
` Rs. 4,163. 

Objection was taken that the suit had 
been undervalued and that the Second 
‘ Olass Subordinate Judge had ‘no jurisdic- 
tion. In their written statement the de- 
_ fendants contended that the value of the 
suit property was over Rs. 50,000 and the 
- value of the property in the actual posses- 
sion of the defendants was more than 


Rs. 5,000. Issues were raised as to the 


Court’s jurisdiction to hear the suit and as 
to the value of the suit properties, and evi- 
dence was taken on these issues. The 
plaintiff produced witnesses and documents 
. to show that the value of the property was 
only Rs. 50 to Rs. 200 per bigha. The 
‘defendants produced evidance to show that 
_ the value was Rs, 500 to Rs. 1,200 per bigha. 
The trial Judge estimated the value at 
about Rs. 400 per bigha or more. He re- 
corded no definite finding as to the value 
of the subject-matter except that it’ ex- 
ceeded Rs. 5,000 which was the only point 
he-had to decide. The plaint was then 
~ returned and presented in the Court of the 
First Class Subordinate Judge. The valua- 
tion was then Rs. 9,760-5-6 which was made 
up ‘as follows: Rs. 200 for declaration and 
injunction, Rs. 4,427-5-6 for possession of 
the preperties in defendants’ possession 
calculated at seven and a half times the 
assessment, Re, 333 for plaintiff's share 


Govinpsaat v. SAYABHAT (BOM) 
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of the price of thé properties sold and 
Rs. 4,800 for mesne profits; In para, 12 of 
his plaint the plaintiff stated that for the 
purpose of jurisdiction the valuation was 
Rs. 9,765-5-6 and for the purpose of court- 
fees Rs. 9,760 5-6. Why there was a dif- 
ference of Rs. 5 between the two it does 
not appear. Possibly it may have been a 
mistake. 

The suit was dismissed by the trial Court. 
The plaintiff appealed valuing his claim in 
appeal at Rs. 9,760 5-6 for all purposes. The 
appeal was dismissed. Then comes this 
petition for leave to appeal, praying that 
a certificate should be issued under s. 110, 
para. 1, Civil Procedure Code, thatis to say, 
a certificate that the amount of value of 
the subject-matter of the suit in the Court 
of first instance, and of the matter in dis- 
pute on appeal to His Majesty in Council 
is more than Rs. 10,00), and also a certifi- 
cate that the appeal involves a substantial 
question of law, this Court having confirm- 
ed the decree of the trial Court. 


Mr. Jayakar, who appears for the peti- 
tioner, relies on the Second Class Subordi- 
nate Judge’s estimate of the value of the 
property and on the statements in para. 2 
of the petition affirmed on affidavit, ac- 
cording to which the plaintifi’s share in the 
estate at the Second Class Subordinate 
Judge's valuation per bigha would come to 
about Rs. 72,000. The difficulty in the 
petitioner's way is that he has himself 
valued the suit and the appeal at less 
than Rs. 10,000. Mr. Jayakar says, how- 
ever, that this was merely a notional value 
which does not represent the value of the 
subject-matter within the meaning of s. 110. 
He relies on Mohanlal Nagji v. Bai Kashi 
(1), Kisan Chand v. Lachhmi Chand (2), 
Mohun Lall Sookul v. Bebee Doss (3), and 
Lekhraj Roy v. Kanhya Singh (4). 
The facts in Mohanlal Nagji v. Bai Kashi 
(1), were these. A suit for a declaration 
and injunction, in which the claim was 
valued at Rs. 135 was tried by a Sub- 
ordinate Judge of the Second Class. The 
decree was contirmed by the District Judge, 
but reversed by the High Court on second 
appeal. The plaintiff having applied for 
leave to appeal to the Privy Council, the 
defendant contended that as the plaintiff 
himself had elected to value his suit at 


(1) 40 B 477; 37 Ind. Oas. 371; AIR1916 Bom. 66; 
18 Bom. L R 469, 
(2) 54 A 943, 143 Ind. Cas. 450; AIR 1933 All, 15; 
(1932) A L J 838; Ind. Rul. (1933) All. 264. 
7 MIA 428; 1 Suther. 458 1 Sar. 739 (P O) 
ALIA 317;3 Sar, 373(P O}. ` l 
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only Rs. 135, and conducted it in the 
Court of the Subordinate Judge, the limit 
of whose pecuniary jurisdiction was 
Rs. 5,000, he could not contend that the 
subject-matter of the suit was worth 
Rs. 10,000. It was held by this Court, over- 
ruling the contention, thatthe suit being 
one for a declaration and injunction, the 
plaintiff, by suing in the Second Class 
Subordinate Judge’s Court, made no repre- 
sentation directly or indirectly to the de- 
fendant as to the real or market value of 
the property to be affected, as distinguished 
from the fiscal value which, as the law 
allowed him to do, he placed upon the relief 
which he was seeking. - 

Mr. Thakor, who appears for the oppo- 
. nents, argues that the valuation for court- 
fees was a notional valuation but the 
valuation for jurisdiction was not. So far 
as the suit was a suit for possession, it 
came under s. 7 (5), Court Fees Act, under 
which the court-fees are seven and a half 
times the assessment. But the valuation 
for jurisdiction is not the same, s. 8, Suits 
Valuation Act, not applying toaclaim for 
possession of immovable property. Juris- 
diction depends on the value of the sub- 
ject-matter, Bombay Qivil Courts Act, 
ss. 24 and 26: and under O. VII, r. 1, the 
plaint has to contain a statement of the 
value of the subject-matter for jurisdiction 
and court-fees separately. The plaintiff 
did actually give separate valuations in 
para. 12 of his plaint. Mr. Thakor con- 
tends that as the plaintiff chose to value 
the subject-matter of bis suit at less than 
Rs. 10,000, he cannot now turn round and 
say that the value is more than Ks. 10,000 
in order to get aright of appeal to the 
Privy Oouncil. The cases relied upon by 
Mr. Jayakar are, he says, not suits for 
possession and are no authority for hold- 
ing that in such suits, i. e. in suits for 
possession, it is open toa plaintiff to say 
that the value he has placed on his claim 
is only the fiscal value and not the value 
of a subject-matter within the meaning of 
8. 110. . 

Of the cases cited by Mr. Jayakar, two 
at any rate Mohun Lall Sookul v. Bebee 
Dass (3), and Lekhraj Roy v. Kanhya 
Singh (4), were in fact concerned with suits 


for possession of property. Nevertheless, . 


there might, in my opinion, have been 
considerable force in Mr. Thakor’s argu- 
ments if this had been a suit for posses- 
sion simply or a suit for a declaration of a 


: ; 5; 
title with an alternative prayer for pos- . 30M LJ 317; 2L W 1057; 18 ML T 450; (1915) M W 


sion of the whole property, If that had 


~~. 


Goviitpagai v. battvapnar (BOM.) 


- Nag v. Bat Kashi 


- Mr. Jayakar’s argument is this. 
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-been the case, it might perhaps have been 


said that the plaintiff had elected to put 
a valuation on the subject-matter of his 
suit which he could not afterwards change 
on the principle laid down in Kristo Indro 
Saha v. Hurromonee Dassee (5). But 
the actual facts are that, although the 
declaration prayed for by the plaintiff 
related to the whole of the property, the 
prayer for possession related only to com- 
paratively fewitems. The prayer for a 
declaration could only be valued on a 
notional basis, and in the present case that 
means that the suit-as a whole could only 
have anotional valuation even for the 
purposes of jurisdiction. That being so 
the principles laid down in Mohanlal 
(1), and Lekh- 
raj Roy v. Kanhya Singh (4) seem to me to 
apply to the case and the plaintiff is not 
estopped nor barred by the rule that a 
man cannot approbate and reprobate from 
showing that the value of the subject- 
matter of the suit and the appeal is 
Rs. n orover within the meaning of 
s. 110. 

Mr. Jayakar also argued that his case 
could be breught under para. 2 of s. 110, 
which allows an appeal to the Privy Coun- 
cil where the decree or final order in- 
volves directly or indirectly some claim or 
question toor respecting property of the 
value of Rs. 10,000 or upwards. As I 
have mentioned there is no prayer in the 
petition for the grant of a certificate 
under this part of s. 110. Apart from that, 
however, it appearsto me that para. 2 
has no application to the present case. 
Even on 
the footing that the value of the original 
suit was Rs. 9,760 only, the decree of this 
Court involves a claim or question to or 
respecting property of the value of Rs, 
10,000 and upwards, by reason of the fact 
that mesne profits wereclaimed from the 
date of the decree of the trial Court. If 
this Court had reversed the decree of the 
trial Court instead of confirming it, the 
mesne profits would have amounted to 
thousands of rupees. I think this argu- 
ment is based on a misconception of the 
scope of para. 2o0f s. 110. According to 
Subramania Ayyar v. Sellammal (6), the 
words “some claim or question to or res- 
pecting property” must be interpreted to 
mean some claim or question to or respecte 


(5) 11 A 84; 3 Sar. 317 (P O). 
(6) 39 M 843; 31 Ind. Cas. 296; A IR 1916 Mad, 98 
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ing property additional to. or other than 
the actual ‘subject-matter in dispute in 
the appeal. Mr. Jayakar says that the 
‘Bombay High Court has not taken this 
‘view: of para, 2. But Mohanlal .Nagji v. 
‘Bai Kashi (1), and Seshagiri Shambhulinga 
‘vy, Manjayya (7), the only cases which he 
has: cited’'1n that connection, are not, in 
‘my opinion, necessarily. Inconsistent. with 
‘it On the other hand, Subramania Ayyar 
-y, Sellammal (6), has been generally ap- 
‘proved, though possibly not specifically on 
‘this point, by the Jiudicial Committee in 
‘Mangamma v. Mahalakshmamma (8). I 
‘may say with respect that L agree with the 
‘reasoning in the: Madras case. Mr. Jaya- 
‘kar's argument would apparently mean 


that if there were an increase: in the value. 


‘of the property between the date of the 
trial andthe date. of the appeal, so that 
property -which was worth less than 
“Rs, 10,000.at the time of the original suit 
was worth more than that sum at the time 
‘of the appeal, there would for that reason 
‘be. aright of appeal tothe Privy Oouncil. 
That I think, would be a result which the 
Legislature evidently did not intend. How- 
‘ever the question of the application of 
para. 2 is not really material, because we 
are of opinion that the present case comes 
“under para. Lof s. 110. 
Mr. Jayakar submitted that if this Court 
. were not satisfied. with the evidence.as to 
- ‘the: value- of the subject-matter,.an inquiry 
should: be directed: under r. 5 of O. XLY. 
-But -we hold'that this is not..necessary. in 
‘view of the opinion: expressed by. the. Se- 
--gond' Class: Subordinate Judge. after in- 
“quiry; and: the-statements made: in the peti- 
¢ioner’s' sworn application-.which have not 
‘been controverted: Mr. Thakor for: the 
“opponent: -did not contend: that the:property 
‘ig not infact worth more than:Rs. 10,000. 
‘His argument: was-iw effect. that the -peti- 
‘44oner-was: estopped: from. asserting that 
“hat: was the- value. Ihave already- men- 
tioned’ ‘the circumstance that in their 
written: ‘statement in ‘the original Court 
‘the defendants-themselves alleged :that:the 
“property in suit. is: worth more than .Rs. 
60,000. ‘There-can be ‘no doubt whatever 
“sin. py ‘opinion that the. case involves. a 
< substantial: question of law. as:to the con- 
“struction of Desaibhai’s- will. We accord. 
‘ingly certify thatthe value-of the subject. 
'(7) 50 B160; 94-Ind. Cas, 755; ATR 1926: Bom. 265; 


28 Bom. L R454. 
(8) 57.1 A 56; 121 Ind. Cas, 513; A,LR:1930.P O 44; 
"2 353-M 167; ‘Ind: Rul.-(1930).P. O 49; 31 L W.292; 34 O 


We N235::32:Bom: L R 517; 51.0 L J:168; 5&M LJ.184; 
(1930) M W N 193; 11 P LT 698 (P O). 


GoVINDBBA v. Daurapaar (BOM); 


170: FC 
matter of the suit in the Court of first in- 
stance was:Rs. 10,C00 or upwards, and: thas 
the value. of the subject-matter in dispute 
on appealto His Majesty in Council is the 
same sumor upwards, alse that the appeal 
invelves a substantial question. of law. 
Costs costs in the appeal.. . 

Tyabji, J.-I agree. The question de- 

pends upon the, construction of the Civil 
Procedure Code, s. 110. It is admitted 
with reference. to. para. 3 of the section 

-that the appeal must involve some sube 
stantial question of law before the case can 
be certified to be a ft-one for appeal to 
His Majesty in Council. As to the existence 
of this-requirement,I entirely agree with my 
learned brother and I have nothing to add. 
The construction of the first two paragraphs 

.of s. 110 causes. much greater difficulty. 
.Para. 1 contains two requirements to be 
satisfied before the certificate can be 
granted, viz.: (1) the amount or value of 
the subject-matter of the- suit in the Court 
of first. instance must be Rs. 10,000 or up- 
wards; and (2) the amount.or value of the 
subject-matter in dispute on appeal to His 
Majesty in. Vouncil must be the same sum’ 
or upwards. Thirdly, para. 2 supplies an 
alternative: the decree or final order must 
involve directly. or indirectly .some-claim.or 

. question. respecting property of the: like 
‘amount or value.. ten OE 

Paragraph 2 may grammatically be con- 
Strued : (a) as8..offering a. single afternative 
requirement instead of the two requirements 
. contained in para. 1; or (b) as supplying 
ian. alternative to each of the two require- 
ments respectively contained in, para. l;or 
.(c).as an alternative only’ to the. second 
. of «the two requirements contained in 

para.. l. 

In this. third. case: the first requirement 
-oĵ para. L may either be considered.to.be 
left untouched by para..2,.so that the:first 
Trequirement:-must be satisfied irrespective 

of para. 2, or :if maybe considered to-be 
rendered unnecessary in. case para. 2:.is 
satisfied.. This. latter form. of; alternative 
(c) isthe same as alternative (a). ‘l'o put 
it in. other, words, para; 2 may be read 
(1):either as. one: composite: alternative to 
the whole: of tne: first paragraph,,.or (2) as 
supplying. an, alternative to each of the two 
requirements .contained in para. 1, or (3) 
as an alternative only; to the.second:of.the 
two requirements in. para. 1—in which. case 
the. firsti requirement; may either. be- con- 
sidered: to be. left unaffected ..as- though 
‘pare.: 2 had:net been enacted,, or it,may;be 
-consideréd that: the: first, requirement need 
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not be satisfied if para. 2 is brought into 
‘operation: so that “we come’to -tne samé 
Construction as ‘para. 1. There are difficul- 
fies in any of these constructions being 
adopted. In Mangamma v. Mahalakskmamma 
(8) Lord Dunedin held that para. 2 does 


not provide such an alternative to the. 


first of the two .requirements contained 
in para..l ag to permit the amount. or 
value at :the date of the decree of the 
Court of first instance to be taken into 
accounty instead. of the amount or value 
at the institution of the suit. After re- 
ferring to a prior decision of the Privy 
‘Gouncil in Moti Chand v. Ganga Pershad 
Singh (9) Lord Dunedin says: ` 

“In that case’ the amount recoverable even under 

the decree in ‘the first Court did not amount to 
‘Rs. 10,000 so that the present position did not 
arise, 
t €a the position did not there arise whe- 
ther in computing the amount or value of 
the subject-matter of the suit in the Court 
of first instance, interest had to be calculat- 
ed not merely up to the date of the suit 
but -up to the date of tne decree. Tne 
question therefore. was. whether. interest 
-accrued between the. date of the suit and 
the date, of the decree inthe Uourt of first 
instance could be taken into account for 
, tae purposes of the ürst requirement of 
para. l. Lord Dunedin proceeds:. 

“The question did, however, arise in India, and the 
Calcutta : see Dalgleish v. Damodar Narain (LU), aod 
Madras Courts gave contrary decisions. Their 
Lordships consider that the Madras Court was 
right. ‘he case is Subramania Ayyar v. Sellam- 
‘mal (6). In that’ cass thé question was as to mesne 

profits. If mesneprofity trom’ ‘the date of the ` inti- 


tution of - the suit to the’ date of the decree were’ 


added, tne sum of Rs. 10,000 was exceeded, secus if not. 
The Uourts held that they could not be added, and 
their Lordships agree_ with their reasoning, woich 
indeed, treated the question under the first- part 
of the section as completely clear, but considered 
whether the second part, ‘or’ the decree or final 
order must: involve’; etc; made any difference, and 
held that it did not, for, reasons -which ‘commend’ 
themselves to their Lordships.” 


dn other words Lord Dunedin held that 
para. 2, 8, 110 could not be read as provid» 
Ing an alternative to the first requirement 
in para. i: be held tnat instead of tne 
words “the amount or value of the sub- 
ject-matter of the suit in the VUourt of 
rst instance’ it was not permissible -to 
substitute the words taken trom para. 2 
“the decree must involve directly or indi 
rectly some claim or question to or res- 
pectiag property. vt. like amount -or-value”. 
if either. .of tnese two alternatives had 
been available, then in the place of the 

(9) 24 A174; 29 I : WU, 

att 33 O leb, A 40; 8 Sar. 247 (P O). 
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words ‘the value’ of the suit’ occurring 
in the first requirement of para. 1 the 
words of para. 2 ‘the decree must involve’ 
could have substituted—and then the in- 
terest. (or mesne profits) upto the date 
of the decreé and not merely up to the 
date. of the suit, could have been taken 
into account. It was held, however, that 
the subject-matter of the suit in the Court 
of first instance, which has to be valued, 
must mean the subject-matter of the suit 
at the time when the suit is brought— 
so that. subsequent accretions cannot be 
added. l 

The difficuliy in reading para, 2 as fur- 
nishing a separate alternative for each of 
the two requirements in para. l—viz.,, as 
furnishing alternatives both (1) for the value 
of the subject-matier of the suit in the 
Court of first instance, and (2) for the value 
of the subject-matter in dispute in appeal, 
—is caused by the fact that para. 2 speaks 
of “the. decree or final order involving, 
etc., -and the- frst words of's. 110 expressly 
restrict its own provisions to the cases 
mentioned in cls. (a) and (b), s: 109,—clauses 
which together include only cases of appeals 
from a decree or final order passed on ap- 
peal; or by a High Court in the exercise of 
original Civil Jurisdiction; so that the words 
‘decree or final order’ in para. 2 must mean 
the decree or final order from which an ap- 
peal is sought tothe Privy Council: and 
if so, the ` alternative in s. 110, para. 2, 
cannot be taken as an alternative to the 
first requirement in para. l, except possibly 
in the somewhat special cases of decrees 
or final orders of the High Court exercising 
its Original-Civil Jurisdiction, where appeals 
are permissible from them direct to the 
Privy Qouncil (Letters Patent, cls. 39, 15). 
I observe on the other hand that Lord 
Dunedin seems to restrict the function of 
the tirst line of s.110, to that of indicating 
under which of the cases mentioned in 
s. 109 the appeal -to His Majesty falls, so 


that para.-2, s. 110 may in this way be 


perhaps -construed so as to refer both (1) 
to the decree or final order in the Uourt 
of first instance, and (2) to the decree or final 
order:-in- respect of the amount or value in 
dispute on-appeal to His Majesty in Council. 
But Lord Dunedin's ultimate conclusion is 
expressed in - words to the effect that 
para. 2. made no difference in the opera- 
tion of. the first: requirement - contained in 
para. l.. ay ; 

So far only one of the meanings ‘that 
cannot be-put upon para. 2, 8.’ 110, has been 
attained. For the meaning that paragraph 


422 


does bear Subramania Ayyar v. Sellammal 
(6), must be referred to, the reasoning in 
that case having been approved by their 
Lordships. Sir John Wallis (then Ag. C. J., 
Madras) referred in that case to the history 
of the first requirement relating to the value 
of the subject-matter in the Court of first 
instance. That requirement was first 
imposed in India by the Privy Council Ap- 
peals Act V of 1874. He concludes that 
para. 2 must not be so read as torender this 
new provision nugatory. Then he observes 
(p. 846*): 

“It is of course necessary to read the whole section 
together and to give effect toevery part of it; and 
when doing so it becomes necessary in my opinion 
in order to give effect tothe new provision in para, 1 
to put a restrictive construction on the general words 
of para. 2 which are reproduced from s, 39, Letters 
Patent, and to read them in their present collocation 
as applying only to cases which involve some claim 
or question to or respecting property additional to the 
actual subject-matter in dispute in the appeal and to 
be taken into account therewith in making up the 
appealable value .... andin any case I think that in 
the section as it now stands the words ‘involve direct- 
ly’ cannot be read as including cases which involve 
nothing but the actual subject-matter in dispute in 
the appeal. Cases which involve nothing else are in 

- my opinion governed exclusively by para, 1", 

He refers to the difficulty in restricting the 
words of para. 2 to ‘some claim or question 
other. than that involved in the actual sub- 
ject-matter of the suit’—a difficulty occa- 
sioned by the retention in para. 2 of the 
words ‘involve directly’, but by way of a 
solution of the difficulty he adds : : 


“I think my learned brother in his judgment 
which Ihave had the advantage of reading, has shown 
how effect may be given to the word ‘directly’ consis- 
tently with this construction.” - 

Srinivasa Ayyangar, J. also holds that 
para, 2 should not be so read as to render 
the first requirement of para. 1 nugatory. 
He first explains his reasons for reaching 
fhe conclusions that the first requirement 
would be rendered nugatory if mesne protits 
subsequent to the date of the institution of 
the suit were added to calculate the value of 
the subject-matter of the suit. Secondly, 
he comes tothe same conclusion—ttat the 
first requirement would be rendered equally 
nugatory if the other contention before 
him wereaccepted. ‘That contention he 
states in these terms on p. 847*: “that whether 
the subject-matter of the suit in the Uourt 
of the first instance was above Rs. 10,000 
or not’, an appeal lies to the Privy Council 
if “ihe final decree of this Court involves 
a claim to property of over Rs. 10,000 in 
value”; and on p. 349* he explains it more 
fully; 


“As to the second point, petitioner contends that, 
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inasmuch as the decree of this Court directs him to 
surrender possession of the house and pay mesne 
profits, the decree necessarily involved a claim to 
property of over the appealable value.” 

After holding that acceptance of either 
of the two contentions before him would 
render the first requirement in para. 1 
nugatory, he gives his ultimate decision in 
these words (p. &49*) : 

“In my judgment cl. 1 applies to cases where the 
decree awards a particular sum, or property ofa parti- 
cular value or refuses that relief (ù. e.) tocases where 
the object-matter in dispute isof a particular value. 
In fact the words ‘objects in dispute’ are used in 
the provisions relating to appeals from Gurnsey. If 
the operation of the decision is confined only to the 
particular object-matter, cl. (2) does not apply, aad 
unless the case satisfies the conditions in cl. (1) there 
is noright of appeal. Ifthe decision beyond award- 
ing relief in respect of the particular object-matter 
of the suit affects rights in other properties, cl. (2) 
would apply: also ifthe matter in dispute is one 
which is incapable of valuation as in the case of ease- 
ments, cl. (2) may apply... .” 

_ Finally he refers “to a few illustrations 
from the decided -cases” to “make the 
matter plain,” viz., to illustrations of cases 
where the “value of the subject-matter of 
the suit in the Court of first instance,” or 
“the value of the subject-matter in dispute 
on appeal,” could be differentiated from 
“the value of the property, some claim or 
question to,orrespecting which, is involved 
directly or indirectly in the decree or final . 
order.” He also refers to the difficulty 
in some cases “to determine under which 
clause a particular case falls”—but ‘he says, 

“I do not think that this would, in any way, 
affect the decision, as Ithink that in all cases in 
which the final decision involves a claim or question. 
to property of a particular value, the decision of ° 
the first Court also would merely involve aclaim | 
or question in respect of property of the same value.” 

So that apparently the first requirement 
would not become nugatory. I need not 
refer to the decisions in Dalgleish v. Damo- 
dar Narain (10), -Gajadhar Mahton’ v. 
Ambikar Pasad (11) and Thamsundaseen v. 
S. M. A. R R: M. Chetty Firm (12), since the 
Madras decision has been preferred by the 
Privy Council. Applying the Madras deci- 
sion to the present case, it is not contended 
forthe appellant that there is any claim 
or question to or respecting property directly 
or indirectly involved in the appeal which 
is of the required value unless the sub- 
ject-matter ot the suit in the Court of first 
instance with mesne profits up tothe date 
of the suit is of that value. It is not 
alleged that the case involves some claim or 
question to or respecting property addition- 


(11) 45 A 133; 69 Ind. Cas. 645; A I R 1923 All. 78; 
20 A L J 903. 


(12) 3 R,405;-91 Ind. Oas, 647; A I R1926 Rang. 
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al to the actual subjeci matter in dispute 
appeal. I, therefore, think that. 


no difference in 
deciding whether the certificate should, in 
the present case, be granted for the appeal. 
I accordingly address myself to the require- 
ments under para. | of s. 110 without re- 
ference to para. 2. The difficulty in the 
appellant’s way is to satisfy us that the 
value of the subject-matter in the Court of 
first ingteance was Rs. 10,000 or upwards. 
The: obstacle is the statement in the plaint 
that; for the purposes of jurisdiction, the 
value ofthe suit is Res, 9,765-5-6. The 1es- 
pondent claims that this statement precludes 
the appellant from now contending that the 
value is greater than he himself stated. _ 

The appellant’s first answer is ‘that for 


the purposes of the appeal to the Privy 


Council the real value has to be taken into 
account, and that what is declaréd in the 
plaint is not required to be the real value of 
the suit: but the law places an “artificial 
value for fiscal purposes on certain claims, 
and the subject-matter of the suit is directed 
+o be valued in the plaint in accordance 
with that fiscal valuation. He relies for 
this contention on s. 8, Suits Valuation Act 
which provides that in certain cases the 
value as determinable for the computation 
óf court-fees and the value for the purposes 
of jurisdiction shall be the same. This 
argument, however,’ cannot be upheld. 
Section 8 is no justification for valuing ‘the 
subject-matter of the present suit, for pur- 
posés of jurisdiction, on the fiscal basis; for 
the present suit is for a declaration and for 
possession. In the first placein so far as 
the suit is for a declaration, s. 8 has no 
application, since that section is restricted to 
suits in which court: fees -are payable “ad 
valorem, and the court-fee in a suit for a 
declaration is not payable ad valorem, the 
court-fee for a suit for a declaration being 
fixed iù Sch, II, para, 17, at Rs. 15). There- 
foro a suit for declaration is not to be 
valued unders. 8 on the same basis for 
purposes of jurisdiction as it has to be 
valued for the -purposes of court-fees. 
Secondly, in so far as, the present suit 
is for, possession,, it has no doubt to 
be valued for fiscal purposes according to 
the value . of the subject-matter on the 
basis of so many -times the . assessment 
and ‘the court-fees on a suit for possession. 
are payable ad valorem: : but.‘ suits for 
possession are excepted from the, operation 
of s.8. The exception arises in this way: 


suits for possession are ‘referred to in the- 
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Court Fees Act, VII of 1870, s. 7, para. 9; 
and s. 8 is applicable to suits other than. 


` those referred to in that paragraph, and 


the other paragraphs specified. 

It follows that in regard to suits (such 
as the present) seeking a declaration and 
possession, the value for fiscal purposes is 
not to be the value for purposes of juris- 
diction. Nothing in s. 8 gives the pro- 
tection of the fiscal value for the purposes 
of determining the value for jurisdiction 
of suits claiming a declaration and pos- 
session. On the other hand under | the 
Civil Procedure Code, O. VII, r. 1 7), the 
value of the suit for purposes of jurisdic- 
tion is distinguished from the value for 


‘court-fees, and the value for jurisdiction 


has to be the real value of the subject- 
matter. The Bombay Oivil Courts Act IV 
of 1869, s. 24, was also cited in this con- 
nection. It refers to the value of the 
subject-matter. I, therefore, reject the 
appellant's first contention in this respect, 
wiz., that the value for purposes of juris- 
diction in respect of a suit seeking a dec- 
laration and possession is not required by 
law to be the real value. 

-~ I must proceed’ to deal with the ques- 
tion whether the suit being one for a 


declaration and possession, and its value 


for the- purposes of jurisdiction having 
been declared to be Rs. 9,7t5-5-6 by the 
-Plaintiff,—the value for purposes of juris- 
diction being the same as the real value,— 
he was precluded from contending before 
us that the real value of the subject- 
matter of the suit in the Gourt of first 
instance at the time when the plaint was 
filed,- was more than the value of the suit 
declared by him for the purposes of juris- 
diction. The argument in favour of hold- 
ing the appellant bound by the ‘value that 
he declared for the purpose of jurisdic- 
tion, is that the plaintiff was estopped 
from alleging that the real value of the 
suit was more than that which had been 
put upon it by himself for the purposes 
of jurisdiction. This seems to me to put 
the case too high. It is not true that 
whenever one of the parties, hus made a 
statement that may amount to an admis- 
sion, he is estopped from proving some- 
thing -different. The statement in the 
plaint that for the purpose of jurisdic- 
tion the value of the suit is of a par- 
ticular value, may, I will assume, be 
taken as an admission under ss. 21, 22 
and 23, Evidence Act. But an estoppel 
under s. 115‘ is. a very different thing. 
For :raising an. estoppel, . the declaration, 
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'&ct or omission must be made with the 
intention of causing or permitting another 
person to believe a thing to be true and 
act upon such belief. Estoppels must be 
specifically pleaded and strictly proved. 
They operate between the person making 
the declaration and the person believing 
and acting upon it—and the representa- 
tives cf those persons. Therefore before 
an estoppel could have been relied upon, it 
would in the first place have had to be 
alleged and proved that the plaintiff inten- 
tionally caused the defendant to believe 
that the subject-matter of the suit was 
‘Rs. 9,765-5-6 and not more. That position 
cannot be reached. Noestoppel was sét 
up, and if it had been, one sufficient diffi- 
culty in the way of the defendant would 
have been that he knew as much about 
the value of the property as the plaintiff 
and that he was never caused to believe 
the plaintiffs valuation to be true. The 
case relied upon for this contention is 
Hirjbhai v. Jamshedji (13) in which it was 
decided that the amount or value of the 
subject-matter of a suit can in no case 
exceed the pecuniary jurisdiction of the 
Court in which it is instituted. But it is 
expressly said: “Within the limits of that 
jurisdiction it may greatly exceed the plaint- 
iff's own valuation for court-fees and juris- 
diction” and ' 

“We are ready to assume that the amount or 
value of the subject-matter of the suit, within the 
meaning and intention of s. lly is not determined 
by the valuation for purposes of court-fees and 
jurisdiction.” 

In Iswarappa v. Dhanji Bhanji (14) the 
judgment in Hirjibhai V., Jamshedji (13) 
is characterized as being obiter in several 
respects, and it is also stated that Ambadas 
Harirao v. Vishnu Govind (15) is inconsis- 
tent with it. In the present case in 
the first instance the plaintiff put the value 
of the suit at something less than Rs. 5,000 
so a8 to enable the suit to be brought in 
a Court of ‘lower jurisdiction. The de- 
fendant on that occasion contended that 
the value of the suit was more than 
Rs. 50,000. He succeeded in the conten- 
tion that it was at any rate more than 
Rs. 5,000: that was all that was neces- 
sary. Thus on the one hand the plaintiff 
put forward the valuation first at less 
than Rs, 5,000 then at Rs. 9,765-5-6 and 
now above Rs. 10,000; and on the other 


` (13) 15 Bom. L R 1021; 21 Ind. Cas. 783, 

(14) 56 B 23; 137-Ind. Oas. 702; 34 Bom. L R44; AI 
R,1982 Bom, 111; Ind. Rul. (1932) Bom. 314. 

(15).50_B, 889; 100 Ind. Cas. 109; A I R.1927 Bom: 83; 
28 Bom. L R 1461, : 
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hand the defendant put the valuation at 
Rs. 0,000. “The value is a matter of 
fact”: Lekhraj Hoy v. Kanhaiya Singh (4) 
at p: d2U*. Their Lordships did not disap- 
prove of Markby, J.’s observation that, in 
deciding that matter of fact, a mistaken 
valuation, based cn a misundersianding 
that the Act authorized the fiscal principle 
of calculation for otherypurpose, was not a 
fraud and could not deprive a party ofa 
right of appeal; and in Kristo Inaro Saha 
v. Hurramonee Dassee (v) thew Lordships 
held that the acts of the parties ought to 
be given weight to. The act there ye- 
ferred to was that the defendant had 
adopted the plaintiff's valuation which 
made the two suits consolidated together 
over Rs. 10,000 in value. Here the act of 
the defendant consisted in taking objec- 
tion to the low valuaticn of the plaintiff 
and in getting the suit tried by a Court 
of higher jurisdiction on the allegation that 
the subject-matter of the suit was worth 
Ks. 50,000. ldo not see how the principle 
of estoppel applies either to the plaintilf, 
or to the detendant, or how if it applies 
to the one ıt does not apply to the others 
There has been no attempt on the part of 
the plaintiff to disguise the facb that the 
valuation for purposes of jurisdiction was 
made by him—he now admits mistakenly 
—on the fiscal basis. It is unnecessary to 
order another inquiry after tne elaborate 
inquiry already made in which the lands 
were Vaiued far above the value necessary 
for an appeal tothe Privy Council. In my 
opinion paras. l and 3 of s. 110, Civil 
Procedure Code, are satistied and an ap- 
Peal lies to His Majesty in Council. 
a Petition granted. _ 
~*Page of 1 1 a— [Ea] 
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When the property ceases to be the judgment- 
debtor's or the juagment-debtor loses his disposing 
power over it the creditor's power also comes to au 
end, and the decree obtasmed by him becomes in- 
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Capable of being executed against that property. 
Consequently the creditor's right to ‘proceed against 
the sons’ share in ‘execution of a decree ‘obtained 
against the father alone must. cease when the father's 
authority.to -gell the sons’ share is terminated as a 
consequence of the partition and that for the-oreditors 
tobe able so to reach the sons’ share, the joint status 
of the father and son issine qua non. [p. 729, col. 1.] 

[Oase-law discussed]. i 

The father’s power of disposition is only & means 
which is available to the father to enforce the sons 
obligation. The sons’ obligation may subsist not- 
withstanding the father's incapacity or refusal to 
alienate his sons’ interest. Consequently the son 
would be liable to pay his father's debts incurred 
before partition, although the property that he gets 
by fartition isnot liable to be attached and sold 
in execution, of a decree obtained against his father 
alone after the partition. Lalta Prasad v. Gajadhar 
Shukul (1), applied, [ibid]. . 

Since the partition destroys the disposing power of 
the father over his sons’ interest, the creditor cannot 
reach the sons’ interest through the father by obtain- 
ing a decree against him alone, His proper course 
after partition is to obtain a decree against the son 
and execute it against the property which fell to his 
share at the partition, [p. 729, col. 2.] 

‘F. O. A. from the decree of the Oourt of 
the Additional Dis:rict Judge, Khandwa, 
dated December 23, 1931, in Civil Suit No. 14 
of 1930. ) 

Mr. M. R. Bobde; for the Appellant. 

Messrs. W. R: Puranik and M. D. Khande- 
kar, for the Respondénts. 


Judgment.—This appeal arises out of a 
suit instituted under O. XXI, r. 63, Civil 
Procedure Code, to establish the plaintiff's 
right to a house, and for a declaration that 
the house is not liable to be attached and 
sold in execution of a decree obtained by 
the defendants against the plaintiff's father, 
The plaintiff, who is respondent No. 1 and res- 
pondent No. 2, Motilal, his father, formed a 
joint family which was dissolved by a parti- 
tion effected between them on April 6, 1927. 
As a result of the partition a moiety of the 
house in suit fell to the share of the plaintiff 
and the other moiety to that of his father, 
but the plaintiff became the owner of the 


whole house by purchasing his father's 


half share by a registered sale deed on 
the same day as the partition for Rs. 5,000. 
The appellant, firm Govindram Dwarkadas, 
and respondent No. 3 firm Goverdhandas 
Lakhmidas, obtained simple money decrees 
against the plaintiff's father in two separate 
suits filed by them in the year 1928 subse- 
quent to partition, and in execution of their 
respective decrees they attached the house 
in suit. The plaintiff filed an objection to 
the attachment but it was rejected by. the 
executing Court. Accordingly he. filed the 
suit out of which this appeal arises for 
establishing his right to the house as men- 


tioned already. .The. suit was resisted by- 
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his fathers judgment treditors on the 
ground that. the partition and the sale by 
the father of his half share in the house to 
the son were nominal and colourable trans- 
actions as well as fraudulent having been 
intended to delay and defeat the creditors. 
The lower Court negatived the defendants 
plea and decreed the suit in plaintiffs 
favour. One of the two judgment-creditors 
has preferred this appeal. 
The important question of law which 
arises for determination in this appeal is 
whether the creditors of the father who 
obtained decrees against him alone in suits 


to which the plaintiff was not made a party 


could enforce their decrees against the 
share which the’ plaintiff obtained as a 
consequence of partition effected before 
the suits. On behalf of the appellant it 


‘is contended that in view of the son's pious 


obligation to pay his father’s debts, the 
son's share is liable to be taken in execur 
tion even though the son was not impleaded 
in the creditors’ suits against the father 
who was at the time admittedly separate 
from his son. Reference is made to 
Lalta Prasad v. Gajadhar Shukul (1), 
Raghunandan Pershad v. Moti Ram (2), 
Jageshwar v. Manni Ram (3) and Radha- 
krishen Tolaram v. Jamnadas Radhomal 
(4), as authorities for the proposition cone 
tended for by the appellant. In Lalta 
Prasad v. Gajadhar Shukul (1) the facts 
were that a Hindu who was the manager 
of a joint family consisting of himself, his 
sons, nephew and grand-nephew, incurred 
‘debt on a bond. The creditors filed a suit 
against allofthem. he debt was found 
to be not justified by legal necessity so 
as to be binding on the family as a whole 
and .the.suit was dismissed against the 
nephew and grand-nephew but decreed 
against the manager and his sons who 
were held to be under a pious obligation 
to pay. their father’s debts. On appeal by 
the sons it was contended that the doctrine 
öf pious obligation to pay the father's debts 
Game into play only (1) if he was not the 
manager, and (2) if besides the sons there 
were Other members of the family who were 
not under any such pious obligation. Re- 
ference was made to Brij Narain v. Mangal 


(1) 55 A 283; 149 Ind. Oas. 181; A 1 R-1933 All,.235; 
(1933) A L J-550; 6 R. A 852. . 

(2)6 Luck 497; 119 Ind. Cas. 449; 6O WN 689; A I 
R 1929 Oudh 406; Ind. Rul. (1929) Oudh 529 (F B}. 

(3) 2 Luck ne 101 Ind. Cas. 907; 4 OW N 408; AT 
ss A Heber Bind 84; 134 Ind. Oas, 386; Ind. Rul. 
4941) Sind 130; 25ST, R974. -: 
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Prasad .(5), Binda Prasad v. Raj Ballabh 
Sahai (6), Bankey Lal v. Durga Prasad (7) 
and Subramania Ayyar v. Sabapathy Aiyar 
(8), and the contention was sought to be 
sustained on the principle that the pious 
obligation of the sons is co-extensive with 
the right of the father to dispose of the 
family. property in order to liquidate his 
debts and that, where the father is not 
competent to alienate the family property 
for-the payment of his debts, there remains 
no pious obligation on the sons to satisfy 
his. debts. 
tion will be evident only when it is borne 
in mind that in U. P. and Bengal it is not 
open to a co-parcener to alienate an aun- 
divided share of joint family property. 
Iqbal Ahmad, J., enunciated the proposi- 
tion that the son's liability is based on his 
pious obligation to pay his father’s debts 
irrespective of the father's power to dispose 
of his son’s share and held that the sons 
were bound to pay the father’s debts. 
The difficulty in U.P. and Bengal in the 
matter of father’s capacity to alienate the 
son's interest to satisfy his own debts 
arises from the fact that it is not open ‘to 
any co-parcener to dispose of an undivided 
share in joint property although itis held 
permissible for the judgment creditors of 
the father to bring to sale in execution the 
son’s undivided interest: see Deendayal 
Lal v. Jugdeep Narain Singh (9) and Madho 
Pershad v. Meherban Singh (10). The law 
in this behalf was laid down by their Lord- 
ships of the Privy Council in the last-men- . 
tioned case in these terms: 

“Any one of several members of a joint family 
is entitled to require partition of ancestral pro- 
perty, and his demand to that effect, if it be not 
complied with, can be enforced by legal process. 
So long ag his interest is indefinite, he is not ina 
position to dispose of it at his own hand, and for 
his own purposes; but, as soon as partition is made, 
he’ becomes the sole owner of his share, and has 
the same powers of disposal as if it had been his 
acquired property. Actual partition is not in all 
cases essential. An agreement by the members of 
an undivided family to hold the joint property in- 
dividually in definite shares, or the attachment of 


(5) 46 A 95; 77 Ind, Cas. 689; 21 A LJ 934: 46 M L 
J 23;5PL71;28C W N 253; (1994) M W N 68: 19 
L W 72,2 Pat LR 41,100 & AL R82; AIR 1994 
PO 50; 33 ML T 457; 26 Bom. L R 500; 11 O L J 107: 
511A 129;1 O WN 48(P 0). : 


3) 24 A LJ 273; 91 Ind. Oas. 785; A IR 1926 All. 220; 
4 


45. 
_ (7) 53 A 868; 135 Ind. Cas, 139; AI R 1931 AL. 512; 
(1931) A L J $17; Ind. Rul. (193D) All. 27 (F B), 

(8) 51 M 361; 110 Ind, Cas. 141; (1928) M W N 346; 27 
L W 688; A I R 1928 Mad. 657; 54M L J 796 


(F B). : 
` (9) 3 O 198; 4 I A 247; 1 OL R 49; 3 Sar. 750: 
ton 604; 3 Suther 468 (P ©). ; 9 Sar. 750; 1 Ind 
(10) 1€ O 157; 17 I A 194; 5 Sar.586 (P 0). 
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a member's undivided share in execution of a decree ` 


at the instance of his creditor, will be regarded 
as sufficient to support the alienation of a member's 
interest in the estate or a sale under the execution.” 


It is with reference to this law which ob- 
tains in U.P. that Iqbal Ahmad, J., observ- 
ed that the creditor could pursue his remedy 
by sale of the son’s interest in the family 
property, even though the father, having 
regard to the constitution of the family, 
could not alienate the same, and formulated 
the conclusion in these words: 


“The measure of the creditor's right to recover 
the father's debt by attachment and sale of the jn- 


terest of the sons in the family properties is not . 


y 


» 


the father's right to sell that interest for the pay- - 
ment of his debt, but is the pious obligation of the - 
sons, which is controlled, not by the father’s power - 


to alienate that interest, but only by the conditions 
that the debt should not be tainted with immorali- 
ty and that it can be realised only from the joint 
ancestral property. in the hands of the son and not 
from his separate property.” 


‘Now in the cited case, it must be' 
noticed, the sons were not separate from 
the father and it, therefore, bears no 
analogy to the present case. As to the 
learned Judge's statement of the law that 
the sons’ pious obligation is indepéndent 
of the father's power to sell the sons’ in- 
terest to satisfy his personal’ debts it is 
unexceptionable, but the statement that 
the creditors’ power to proceed against 
the sons' interest is not co-extensive with 
the father’s power to alienate that interest 
requires alittle examination. Although it 
is true that a father in .U.P. or Bengal 
is unable to alienate his sons’ interest, the 
disability arises not from his inherent lack 
of any power to dispose of his sons’ interest. 
but from the impossibility of alienating it 
so long as his own and his sons’ shares. 
are embedded in property held as joint 
property along with others. The anomaly : 
involved in permitting compulsory sale at. 
the instance of the father’s judgmente. 
creditors on the one hand and forbidding 
voluntary sale by.the father on the other 
is obvious. Apart from this somewhat illo-. 
gical position, it may not be difficult to 
show that the father enjoys the same power. 
of disposition over the sons’ interest, even 
though undivided, in U. P. as in other 
Provinces named above. Let us take the 
following case by way of illustration. A 
and B and A’s son constitute a joint 
family. A incurs a debt which, not being. 
for legal necessity, doesnot bind B, but 
being untainted with illegality or immorali- 
ty binds A’s son. Now A will have no 
power to sell his own and his sons’ interest 
so long as A and B are joint, because of the 
law peculiar to U. P. and Bengal prohibit-. 
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ing the alienation of an undivided share, 
but if there is a partition between A and 
B or if B consents to A’s alienation of his 
undivided share including his sons’ (which 
amounts in theory to partition) there is 
nothing to prevent A from disposing of 
his sons’ interest and his own in satisfac- 
tion of his personal debts irrespective of 
the concurrence of his sons. This position 
appears to have been admitted by the 


learned Judge at page 292*, where he 
states: 


“The father can exercise the right to alienate the 
family property to discharge his debts only if the 
family consists of the father and the sons and of 
no other male members.” 

In such a case it must be conceded that 
the power of the father to alienate his son's 
share is coextensive with that of his judg- 
ment-creditors to bring to sale the son's 
interest. 

The question in the present case is whe- 
ther the creditors who sued the father alone 
after he separates from his sons can exe- 
cute the decree against the property which 
fell to the share of the sons at the partition. 
On the solution of this question Lalta 
Prasad v. Gajadhar Shukul (1), does not 
throw any light. On the contrary a Fall 
Bench of the Allahabad High Court in 
Bankey Lal v. Durga Prasad ‘7) held that 
independent proceedings must be taken 
against the sons before their shares can 
be reached. In that case there was a 
partition of the family property between 
the sons and the father after he was ad- 
judicated an insolvent. All the learned 
Judges who constituted the Full Bench 
approved of the view taken by Mukerijee, J., 
in Ananda Prakash v. Narain Das Dori Lal 
(11) that the father’s power to dispose of his 
sons share was “property” which vested in 
the Receiver, but there was a divergence 
of opinion between Mukerjee, J. and the 
other learned Judges as to the procedure 
which the Receiver should adopt to enable 
him to dispose of the sons’ shares. Muker- 
jee, J was of opinion that the appropriate 
course for the Receiver was to bring-an 
„action against the sons in a competent 
Court of Civil Jurisdiction, while the other 
learned Judges held that the Receiver 
could proceed against the sons in the 
Insolvency Oourt under s. 4 of the Insol- 
vency Act. That the disagreement related 
to the matter of procedure only is amply 
clear from the observations of Sulaiman, A. 


53 A 239; 135 Ind. Cas, 119! A I R 1931 All. 162; 


. (12) 
(1931) A LJ 122; Ind. Rul, (1932) All. 7 (£ B). 








*Pages of 53 A.—|Hd.] l i . 


C. J., at pages 887-888". Now, if the father’s 
power to dispose of his sons’ share is pro- 
perty how can that be attached and sold 
in execution of a decree obtained against 
the father alone after partition when he 
loses his disposing power and thereby his 
“property.” The view of the Allahabad 
High Court does not favour the appellant's 
contention. 

Much stress is laid on Raghunandan Per- 
shad v. Moti Ram (2) as being a direct 
authority for the proposition thata decree 
obtained against the father alone after par- 
tition is capable of being executed against 
the shares in the hands of the son. The 
facts of the case were similar to those in 
the present case and the question referred 
to the Full Bench for its opinion was this: 

“Whether a Hinduason is liable to pay his father's 
personal debts out of the family property which 


has come to the son by partition before the dec- 
reo was passed against the father alone ?” 


Stuart, O. J, referred to Gaya Prasad v. 
Murlidhar (12) Annabhat Shankerbhat v. 
Shivappa Dundappa (13) and Subramania 
Ayyar v. Sabapathy Aiyar (8) which lay 
down the simple proposition that the son is 
bound to pay the pre-partition personal debts 
of his father-—a proposition which is not 
contested here. Wazir Hasan, J., consider- 
ed the well-known decisions of their Lord- 
ships of the Privy Oouncil reported in 
Girdharee Lall v. Kantoo Lall rie Suraj 
Bansi Koer v. Sheo Pershad Singh (15) and 
Nanomi Babuasin v. Modhun Mohun (16) 
and other cases and from the observations 
occurring in them the learned Judge de- 
duced the inference that the property fall- 
ing tothe share of the sons at a partition 
becomes “assets” in their hands so as to 
be capable of being sold in execution of a 
decree passed against the father alone, and 
that the joint estate including the sons’ 
share becomes bound from the date of the 


debt in the incurring of which the father `’ 


could have exercised his power of aliena- 


tion. The learned Judge regarded the’ 


father’s debt as being a charge on the 
sons’ share a view which was rightly re- 
pudiated in Subramania Ayyar v. Sabapa- 
thy Aiyar (8). Various cases that were 


(12) 50 A 137; 104 Ind. Cas, 408;25 A LJ 829; AT 
R 1927 All. 714. 

(13) 52 B 376; T Ind. Gas. 269, 30 Bom L R 539; 
A I R 1928 Bom. 232, 

(14) 1I A 321; 22 W R 56; 14B L R 187; 3 Sar. P O 

380 (P O). 
; 15) 8 TAs; 5 O 148; 4 Sar. P O JIL; 3 Suther. P 
C J 589;4 OL R 226; 2 Shome L R 211 (P a 

(16) 13 I A 1; 13 O21; 4 Sar. 682; 10 Ind. Jur, lol 
(P 0). 
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considered where those which dealt with the 
sons’ liability on the footing that the 


father and son were joint and none- of’ 


the opinions recorded by the learned Judges 
evidences any attempt to grapple with 
the problem whether after the partition the 
father can represent the sons’ interest in the 
suit filed against him alone so as to make 
the decree binding on the sons, and if he 
could not represent their interest, on what 
principle or provision of law the decree 
against the father could be executed against 
the sons. The reasons assigned by the 
learned Judgé are not beyond dispute. 
The sons’ shares cannot be regarded as 
“assets” of the father for two reasons, (1) 
they constitute the sons’ property and not 
the father's, and (2) they do not share the 
nature of the property to which the sons 
succeed after their father’s death. Sec- 
tion 53 ofthe Civil Procedure Code which 
is the only provision which can have any 
bearing on the issue speaks of “a deceas- 
ed ancestor” and “property of the deceas- 
ed” which has come to the hands of the sons 
and-it cannot be stretched to apply tothe 
property which the sons obtain on parti- 
tion with their father; see Kameshwarama 
_v. Venkata Subha (17). Even assuming 
that the father’s debt become a charge on 
the joint property including the sons’ in- 
terest, can the charge be realised without 
obtaining a decree against the owner of 
the property charged ? No effective answer 
to this question is apparent in the opinions 
of the learned Judges who constituted the 
Full Bench. The judgment in Jageshwar 
v. Manni Ram (3) is based on Brij Narain 
v. Mangal Prasad (5) which only dealt with 


the liability of thé sons in a state of joint- ` 


ness with thefather. Moreover, in that case 
the partition itself was found to be fictitious 
and collusive. In Radhakrishen Tolaram v. 
Jamnadas Radhomal (4) the question of the 
sons’ liability arose after the father's death, 
and it was held that the judgment-creditor 
of the father could execute his decree 
against the son as legal representative 
under s. 47 of the Civil Procedure Code. 
It isnot clear whether the father’s pro- 
perty which devolved on the son on the 
death of the father or the property that 
he had obtained on partition with his 
father was treated as constituting “assets” 
of the father,and s.53 ofthe Civil Pro- 
cedure Code, was also erroneously invoked 
° in Raghunandan Pershad v. Moti. Ram 
J} ` 
17) 38M 1120; 24 Ind. Cás, 474; 27M . 
HR a á LJ 112; (1914) 
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The cases relied on by the learned Counsel 
for the appellant lend no assistance to his 
contention. On the other hand, there is a 


-series of rulings of the Madras High Court 


which adopted or favoured the view that. 
a decree obtained against the father alone, 
after partition between him and his sons, 
for his pre-partition debts, cannot be exe-- 
cuted againstthe property in the hands 
of the sons, but that it is incumbent on 
the creditor to obtain a decree against the 
sons and thereby proceed against the pro- 
perty which fell to their share at the par- 
tition: see Krishnasami Konan v. Rama- 
sami Ayyar (18), Ramachandra Padayachi 
v. Kondayya Chetti (19), Kameshwarama 
v. Venkata Subha (17), Peda Venkanna 
v. Srinivasa Deekshatulu (20), Jagannatha 
Rao v. Vadreu Viswesamu (21) and Sub- ` 
ramania Ayyar Vv. Sabapathy Aryar (8). l 

On principle it would appear that the 
view taken by the Madras High Court 1s 
the sound one. A Hindu son is liable to 
pay his father's debt, unless immoral or 
illegal, by reason of the pious obligation 
imposed on him. It isa personal obligation 
on the part of the son? obviously not. If 
it were so, he would be liable to be ar- 
rested. Nor isthe liability such as affects 
his separate property. His liability is 
limited to his interest in the joint family 
property: see Peda Venkanna v. Srinivasa 
Deekshatulu (20) and Sukhdeo Prasad 
Narain Singh v. Madhusudan Prasad 
Narayan Singh (22). This liability, which 
is ordinarily supposed to be founded on 
moral or spiritual considerations, is in 
reality correlated with the sons’ acquisi- 
tion of interest in the family property by 
his birth alone entailing reduction pro 
tanto of his father’s share. Corresponding 
to the sons' pious obligation, the father 
enjoys the right to alienate His sons’ 
share in joint family property along 
with his own. That power implies 
that the father has a saleable interest in. 
his sons’ share. This power to sell or the 
saleable interest in the sons’ share in the 
joint property is available to the father so. 
long as he is joint with his sons. Partition 
severs the sons’ interest from that of the 
father and with it the father's saleable 
interest in the sons’ share also comes to an 


(18) 22 M 519. 

(19) 24 M 555 

(20) 41 M 136; 43 Ind. Cas. 225,22 M L T 334; 33 M 
L J 519; 6 L W 649; (1918) M W N 55. 
. (21) 47 M 621; 80 Ind. Oas. 228; 46 M L J 590; 19L 
W 691; A I R 1924 Mad. 682. _ 

(22) 10 Pat. 305; 132 Ind. Cas,871; 12P LT 75;AT 
R 1931 Pat. 177; Ind. Rul, (1931) Pat. 295. 
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end. When acreditor of the father obtains 
a decree against him alone while he is joint. 
-with his sons he is entitled to execute that 
decree against the sons’ interest as well 
for the reasons that under s. 60 of the Civil 
Procedure Code, all saleable property 
` “belonging to the judgment-debtor or over 
“which or the profits of which he has a dis- 
posing power which he may exercise for his 
own benefit ” is liable to be attached and 
sold in execution of a decree against him. 
That section presupposes that the judgment- 
debtor is capable of exercising his disposing 
power on the date of the attachment. The 
creditcr’s power to bring to sale the pro- 
perty owned by the judgment-debtor or 
. in which he has dispossible interest is co- 
' extensive with the power of the judgment- 
debtor to dispose of his property or property 
- over which he has a disposing power. It 
- “must follow that when the property ceases 
to be the judgment debtor's or the judgment 
debtor loses his dispoing power over it the 
creditor's power also comes to an end, and 
the decree obtained by him becomes incap- 
able of being executed against that property. 

It is clear, therefore, that the creditor's 
right to proceed against the sons’ share in 
execution of a decree obtained against the 
father alone must cease when the father's 
athority to sell the sons’ share is termin- 
ated as aconsequence of the partition and 
that for the creditors to be able so to reach 
the sons’ share, the joint status of the 
father and son is sine qua non. 

Although by the partition the father’s 
power to alienate the sons’ share is lost it 
does not follow that the sons’ pious oblig- 
ation to pay debts incurred by the father 
before partition also-comes to an end. The 
obligation of the sons is not the result of 
the father’s power to alienate sons’ property 
but arises independently of it. The father's 
power of disposition is only a means which 
is available to the father to enforce the 
sons’ obligation. As was pointed out in 
Lalita Prasad v. Gajadhar Shukul (1), the 
sons’ obligation may subsist notwithstand- 
ing the father’s incapacity. or refusal to 
alienate his sons interest. Consequently 
the son would be liable to pay his father's 
debts incurred before partition, although 
the property that he gets by partition is not 
liable to be attached and sold in execution 
of a decree obtained against his father 
alone after the partition. a1 

Now since the partition destroys the dis- 
posing power of the father over his sons’ 
interest the creditor cannot reach the sons’ 
interest through the father by obtaining a 
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decree against him alone. His proper 
course after partition is to obtain a decree 


_againsi the son and execute it against the 


property which fell to, his share at the 
partition. Next it is urged that the par- 
tition was only a contrivance to delay and 
defeat the creditors and thatit was nominal 
and celourable. There is no material on 
record from which to infer that the partition 
was never intended to be real but that it 
was only a.cloak to shield the property 
from creditors. We see no reason to dis- 
agree with the lower Court’s finding that 
the partition was real. It is further argued 
that if the partition was meant to be real 
it was fraudulent. The question whether 
it was fraudulent or not isin reality incon- 
sequential since even if it was not fraudu- 
lent it would not affect the creditor's right 
to-recover his pre-partition debts. We fail 
to see why the parties should resort to fraud 
when it does not put them in a better 
position vis avis the creditor. It is true 
that out of property worth about Rs, 32,000, 
the son got a moiety of a house worth only 
Rs. 5,000 free: from any debts which were 
somewhere between Rs. 20,000 and Rs. 25,000 
and .that the father retained for himself 
the other. moiety in that house and another 
house worth Rs. 15,000 and some movable 
properties worth Rs. 12,000 and took over 
the entire burden of-the debts. In order to 
discharge his debts he transferred his half 
share in the house to his son for Rs. 5,000. 
There can be no element of fraud in the 
transaction when the father’ was given 
éufficient property to enable him to dis- 
charge his debis. 

As to the sale of the half share in the 
house there is ample evidence to show that 
the son satisfied the father’s debts to the 
extent of the purchase money, namely . 
Rs. 5,000. The creditors who received pay- 
ments have been examined and they have 
admitted the receipt of the payments. There 
is nothing fraudulent in selling the half 
share to the son rather than to a stranger, 
as presumably the son was entitled to pre- 
empt under s. 4of the Partition Act. 

The result is that the appeal fails and is 
dismissed with costs. 

N. =~ Appeal dismissed. 
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` Hindu Law—Religious endowment—Shebaitship, 
if vests in heirs of founder—Right of management— 
Transfer of, by deed of surrender—W hether amounts 
to sale—Validity of sale—Transferee, if can sue to 
eject lessees under lease granted by shebait. 

Where a worship of a Thakur is founded, the 
shebattship is held to be vested in the heirs of the 
founder in default of evidence that he has disposed 
of it otherwise. It is the worship that is founded 
and the rights of worship have to be considered in 
determining the question as to who is to be regard- 
ed asthe shebait. The consecration of a diety is 
conceived as living image regaled with the neces- 
garies and luxuries of life even to the changing of 
clothes, the offering of cooked and uncooked food, 
and the retirement to vest. The person founding a 
deity and becoming responsible for these duties is 
de facto and in common parlance called shebait. 
Gossamee Sri Girdharjee v. Romonlaljee Gossami 
(1), relied on. 


Where the shebait, by a deed of surrender, trans- 
fers his right of management in consideration of 
debts due by him being satisfied by the transferee, 
- the deed amounts toe sale. Such a sale of the 
right of management by the shebatt for considera- 
iion is void inthe absence of custom. Oonsequent- 
ly the transferee though in actual possession of the 
debutiar properties cannot maintain suits even on 
behalf of the deity to eject the lessee under a lease 
from the shebait. Rajah Vurmah Valia v. Ravi 
Vurmah Kunhi Kutti (6) and Gnanasambanda 
Pandara Sannadhi v. Velu Pandaram (7), relied on, 
Ram Charan Das v. Naurangt Lal (8) and Mahadeo 
Prasad Singh v. Karia Bharti (9), distinguished. 

A. from original decree of the Sub-Judge, 
Jalpaiguri, dated December 23, 1982. 

Messrs. Braja Lal Chakravarty, Bankim 
Chandra Mukherjee, Girija P. Sanyal, 
Rajendra Bhusan Bakshi and Nalini 
Ranjan Ghose, for the Appellant. č 

Messrs. Atul Chandra Gupta, Biraj M. 
Roy and Santosh K. Basu, for the Respond- 


ent. 


D. N. Mitter, J.—These are five appeals 
by the plaintifis against as many decrees 
of the Subordinate Judge of Jalpaiguri 
dated December 23, 1932, by which he 
dismissed the plaintiffs suits in eject- 
ment. The nature of .the reliefs claimed 
in these five suits. might be divided into 
two heads. The suits in which appeals 
Nos. 121, 122 and 125 arise were for the 
setting aside of permanent leases created 
by the previous shebaits of the deity Sree 
Sree Iswar Ram Ohandra Bigraha, the 
appellant before us represented by Pra- 
sanna Deb Rakshit who claims to be the 
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present shebait of the said deity. The . 
other two appeals Nos. 123 and 124, arise’. 
out of suits in ejectment which have been 
brought on the ground that the defendants ` 
are temporary tenants of the deity on >` 
whom proper notices to quit have been 
served. All these suits having been dis- 
missed by the Subordinate Judge the pre-: - 
sent appeals have been brought by the, 
plaintiffs. S p 

In order to understand the controversy 
raised by these appeals it is necessary to - 
set forth the precise case made by the 
plaintiffs in these plaints on which thay 
found their title. The case made’ in the 
plaints is that there was an idol of the 
name of Sree Sree Iswar Ram Chandra 
Bigraha which was installed at a very ` 
distant time, and it is said that the 
origin of this foundation is lost in obscus 
rity: but the allegation is that.some pre- | 
decessor of Prasanna Deb' Rakshit, who also ` 
figures as plaintiff No. 2 in these suits, in 
his own personal capacity apart from his 
capacity as the shebait of the deity instal- 
led—the deity of the name of Sree Sree 
Iswar Ram Chandra Bigraha, dedicated 
some land of taluk Bahadur and Lantari 
Nawabgun]j for defraying the expenses of 
the sheba and puja of the deity; that for 
the purpose of carrying out the sheba the 
ancestor of plaintiff No.2 appointed a cer- 
tain pious person as pujari or pujak, and 
on the death of the said person it was the 
plaintiff's ancestor who was entrusted with 
the appointment of the succeeding pujari. 
The plaint after reciting this proceeds to 
narrate certain events which happened in 
1290 B. S. corresponding to 1883. In that 
year while the charge of the sheba and . 
puja of the said deity were entrusted with 
Sita Ram Bairagi, the said Sita Ram Bairagi 
became negligent in the performance of 
the sheba onaccount of his bad character 
and Jagadindra Deb Rakshit, the pre- 
decessor of plaintiff No. 2, removed him 
from the said work of shebaitship by a 
parwana which. is dated Agrahayan 10, 
1290 B. S., and brought the property in his 
own management in the first instance arid 
subsequently by another parwana the said 
Jagadindra passed an order appointing 
Budhu Baishnavi, step-mother of the said 
Sita Ram, as pujarini for taking over 
the charge of sheba. and puja of the said 
deity. 

It is further stated in the plaint that 
Budhu Baishnavi carried on the worship 
of the deity till the time of her death. It 
appears that in 1909 when there was 3 
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: ; k Site Ram Bairagi, the predecessor of Khagendra 
EN ee f nen Si ae gests ee Bairagi, had E in various S said ` 
recorded in the name of the said Budhu p i 
Baishnavi as shebait of the said deity. 
~ Budhu Baishnavi died on Aswin 25, 1316, 
. B.S. during the pendency of the settlement 
' ‘operations and the lands which are the 
~ .subject-matter of, these five suits came to 
<. be recorded as khas lands of plaintiff No. 2. 
At the time of the death of Budhu Baish- 
“navi it is alleged the estate of plaintiff No. 2 
came into: the management of the Court of 
Wards; and the Court of Wards wanted to 
< bring the deity and the property set apart 
for the. sheba of the deity into the khas 
~ possession of the plaintiff. Butit is stated 
<. that Sita Ram made an application to the 


One of the acts of such misuse or breaches 
of duty is alleged to have been com- 
mitted in settling withthe defendant in 
mukarari mourashi right, the land of Sch. 
(Ka) to the plaint in this suit, without any 
right and forthe purpose of securing his 
own interest, and improperly and without 
any Treason, executing a registered potta in 
favour of the defendant to the suit, namely 
Bengal Duars Bank, Ltd., on February 22, 
1918. The defendant is said to have been 
possessing the said lands. It is further 
said that there was no legal necessity for 
this mukarart mourashi lease and con- 


Deputy Commissioner of Jalpaiguri who 
‘was in charge of the Court of Wards and 
_ ‘obtained the charge.of the worship of the 
-x deity and the management and preserva- 
tion of the property set apart for the sheba 
of the deity along with it in order to carry 
on the work of .sheba and puja. On the 
death of Sita Ram which happened on 
Ashar 17, 1331, B.S. the charge of sheba 
and puja of the deity under his manage- 
ment was with the consent of plaintiff Ne. 2 
entrusted to his son Khagendra Nath 
Bairagi. Then comes the important al- 
legations in paras. 8 and 9 of the plaint 
which are the foundation of the plaintiff's 
title suit in the present case. 


It is alleged that Khagendra having ex- 
pressed to plaintiff No. 2 his inability to 
carry on the sheba and puja of the said 
deity .with the income of the property des- 
cribed in Sch. Ka to the plaint and other 

' properties set apart for the. purpose, pro- 
> posed to restore the said deity and the 
:,.. property so set apart to the possession of 
` ‘the plaintiff, and the plaintiff having con- 
sented thereto, the said Khagendra executed 
and delivered a registered document in 
. favour of the plaintiff on Kartick 29, 1332 
‘B.S. and restored the said deity and the 
property set apart for the sheba and puja 
of the deity to the possession of the plaintiff. 
It is ulleged that the said Bigraha at the 
time of filing the plaint was in the resi- 
dential house of plaintiff No. 2 in Jalpaiguri 
and plaintiff No. 2 as shebait of the said 
deity was carrying on the sheba and puja. 
Paragraph 9 of the plaint, in the suit out 
of. which Appeal from Original Decree 
No. 121 of 1933 arises, contains allegations 
regarding the cause of action for the suit 
and must be reproduced here. Paragraph 9 
commences as follows: 

“The plaintiff has come to learnon enquiry that 


sequently the plaintiff who has succeeded 
to the office of the shebaitship is entitled 
to challenge the said transactions. Alter- 
natively the plaintiff stated in the plaint 
that if the Court holds that the property 
in suit be not debuttar property but is 
property which appertains to the zamindary 
of plaintiff No. 2 the reliefs which are 
asked for may also be given as Sita Ram 
Bairagi had in those circumstances no right 
to grant a lease which would be binding - 
on the plaintiff. The eause of action is 
said to date from February 22, 1918, the 
date on which the permanent mukarari - 
lease was granted of the lands which form 
the subject-matter of Appeal No. 121: The- 
plaintiff's on these allegations prayed for 
a declaration: (1) That the disputed land 
is the debutitar property of Sree Sree Iswar 
Ram Chandra Bigraha Thakur; (2) that 
plaintiff No. 2 as the representative of the 
original grantor in the present shebait of 
the deity, (3) that the defendant may be 
ejected from possession of the disputed - 
land by removing the house, ete., there- 
from and the plaintiff as shebait may be 
put in possession thereof. Then there is 
an alternative prayer Gha to which it is 
not necessary to refer: for this prayer is 
not now insisted on and nothing more need 
be said about the alternative prayer which - 
proceeded on the footing that if the Court 
held that the land be not debutiar then 
the zamindary right of plaintiff No. 2 may 
be declared and possession may be given 
to him.. The plaintsin the two appeals 
Nos. 122 and 125 follow the same line ag 
the plaintin the suit out of which appeal 
No. 121 arises. The permanent mokarari 
lease which was sought to be avoided in 
the suit in which Appeal No. 122 arises 
was dated December 1,1919, and it has 
been marked as Ex. 22 in the suit: see 
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p. 108, part-2 of the paper book. 

‘With regard to Appeal No. 125 the 
mourashi makarari lease which is sought 
to be avoided is dated Falgoon &, 1330, 
B. S. corresponding to February 20, 1924, 
and it has been marked as Ex. Z (4) in 
the suit: see p.141, part 2 of the paper 
book. In the case to which Appeal No. 121 
relates the date of the lease has already 
been given. The lease has been marked 
as Ex. 23 and is printed at p. 104, part 2 
of the paper book. The other two appeals 
F. A. Nos. 122 and 123, relate to suits 
which, as have already been stated are 
suits for ejectment on the ground that the 
defendants are non-permanent tenants on 
whom notices to quit had been served. The 
title of the plaintiff, however, as set forth 
in the plaints to these suits, is the same 
as the title in the suit out of which Appeal 
No. 121 arises, which have been set forth 
with sufficient fullness before the cause of 
action is only different. The defences to 
the suits fall under several heads; (1) that 
the deity was not installed by the ancestor 
of plaintiff No. 2 who may be described as 
the Raikats; (2) that the properties were 
not debuttar but were Iakheraj baishna- 
bottar properties belonging to the ancestor 
of Sita Ram Bhairagi and, therefore, the 
leases were valid; and (3) that in case of 
ejectment the defendant was entitled to 
compensation for the substantial structures 
which have been erected on the land by 
the defendant. 

On these pleadings the Subordinate Judge 
framed a number of issues and it is neces- 
sary only to refer to Issues Nos. 2, 5, 6,8 
and 9 which are issues which have been 
debated before us in these appeals. On 
this state of pleadings after taking evi- 
dence both oral and documentary, the 
Subordinate Judge has reached the fol- 
lowing conclusions: (1) that the deity was 
not installed by the ancestor of Prasanna 
Deb Raikat and that the work of sheba 
was not entrusted to Sita Ram by any 
ancestor of the Raikais; (2) that the prop- 
erties in suit were debuttar properties in 
the sense that they were made gift of by 
the ancestor of the Raikats, who was the 
owner of the estate of Baikunthapur on 
the footing that although the deity was 
installed by the Bairagi there was a 
grant for carrying on the sheba by the 
Raikats out of the estate; (3) with regard 
to the mokarart mourashi leases, the Sub- 
ordinate Judge came to the conclusion 
that these being mokararit leases which 
were executed without legal necessity and 
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consequently these leases were not valid. 
against the endowment. But the Subordi- 
nate Judge comes to the conclusion that. 
as a Raikat was not a shebait he was not 
competent to institute the suits in which 
these appeals arise for avoiding the leases; 
(4) that Raikai’s claim to shebaitship is 
barred by limitation; and (5) defendant 
is not entitled to compensation as the 
lease was taken with the knowledge that 
it was debuttar. On these findings the 
Subordinate Judge has dismissed these 
five suits out of which these five appeals 
arise. 

In these appeals the plaintiffs have 
raised several contentions (1) that the 
learned Subordinate Judge is not correct 
in his finding that the deity was notin- 
stalled by some ancestor of Raikat, (2) he 
should have held that the plaintiff as des- 
cendant of the founder would be entitled 
to cancel the alienations which were in 
breach of duty of shebait and would be 
entitled by reason of the misconduct of the 
shebait for the time being to assume she- 
baitship and to see tothe restoration of 
the properties endowed after setting aside 
Lhe invalid alienations. (3) That even on 
the findings of the. Court below that the 
properties in suit were not debuttar pro- 
perties and were only made a gift of by the 
ancestor of plaintiff No. 2 the plaintiff, as 
descendant ofthe donor, has the right to 
have the lands restored to endowment 
upon recovery of the same from a tres- 
passer. (4) In any view of the matter the 
learned Judge having found that the prop- 
erty was debuttar and that there was 
a loss in the income of the deity, the suit 
on behalf of the deity is maintainable, 
and assuming that tne plaintiff has no 
right the Court can take possession of it 
by appointing Raikat as the next friend, 
for itis common ground that since Kartic 
1332 B. S. Raikat, plaintiff, was carrying 
on the work of the shebait; and (5) that 
the finding ofthe Court below that the 
rights of the plaintiff Raikat as shebait 
had become barred by limitation is wrong. 
Wewill deal with the points which have 
been raised inthese appeals on behalf of 
the appellants in the order in which we 
have stated them. 

With regard to the first point, the con- 
tention of the appellants is, that there is- 
no evidence on the side of the defendants 
that the installation of the deity was by 
the ancestor of Sita Ram. (His Lordship 
after examining the evidence on the point, 
held „that. the idol was installed by 
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Sita Ram Bairagi and then proceeded.) 
This disposes of the first point taken 
in this appeal on behalf of the appel- 
lant. We proceed now to deal with the 
second point that plaintiff as a descendant 
of the founder would be entitled to cancel 
the permanent and mokarari leases which 
Were tantamount to breaches of duty in 
the shebait owing to the misconduct of the 
shebatt and to assume shebaitship for- the 
‘time being and to restore the properties 
endowed after letting the invalid alienation 
“to be set aside. In this part ofthe case 
considerable time bas been spent on the 
question as to-whether the predecessor 
of Prasanna Deb Raikat could be regarded 
as the founder of the worship. It is argued 
by: Mr. Chakravarty on the one hand that 
asit is admitted that Baikunthapur Raj 
Hstate dedicated certain properties for 
carrying on the worship of the idol, the 
predecessor of Raikat must be regarded as 
the founder cf the worship notwithstanding 
the finding of the lower Court which has 
now been affirmed that.the deity was 
installed by Sita Ram. The argument of the 
appellant is that there can be no foundation 
of. the worship until properties were 
dedicated for carrying on the worship. 
In other wordsit-is said that the idea of the 
foundation of a worship must necessarily 
be associated with the dedication of pro- 
perties for the carrying on of the worship. 
The contenticn seems to be opposed to the 
two decisions of their Lordships of the 
Judicial Ccmmiitee of the Privy Council 
which have been referred to in the course 
of the argument, namely the decisions in 
Gossamee Sri Gridharjee V. Romonlaljee 
Gossami (1) and Pramatha Nath v, Pradum- 
nya Kumar Mallick (2). . 

It appears the facts in the first-men- 
tioned case were that a picture was 
consecrated. The picture had a peculiar 
sanctity attached to it by the Ballav 
Acharjee sect or community of Vishnuvites 
and asincident thereto offerings made to 
the idol, and subsequently a temple was 
built in Calcutta where the iaol was 
located. In 1825 one Dowji, the grand- 
father of the plaintiff, in that case, paid a 
visit to Caicutta and presented to his 
disciples there a consecrated portrait of 
himself which was worshipped and which 
was the subject of contention in that case. 

(1) 16 IA 137; 17 C 3; 5 Sar. 350 (P O). 

(2) 52 I A 245; 87 Ind. Cas. 305; A IR1925P O 
139; 52 O 509; 23 A LJ 537; 49M Ld 30; (1925) M 
W N 431; 414 CL 3551; 20 W N 557; 27 Bom. LR. 
PO 22 L W 492; 30, OW N25; 3 Pat, L R 315 


It appears that a lady of the name 


of Munee Bibi was moved to pro- 


vide:for a better habitation of the 


` ecnsecrated picture. She was a disciple of 


Purushottum andtohimshe addressed a 
deed of gift conveying a new _ house to 
Dowji and to Ler family Thakur Beharjee 
who is another presentment of Krishna. 
This gift was burdened with a certain 
condition and it was held that the founder 


or founders of the worship had accepted the 


coudition imposed by the donor, he was 
bound by the same, he might or might 
not have accepted it but having accepted 
it that condition must prevail. It appears 
that a temple had been erected for the 
idolon condition that the defendant in 
that case would be the shebatt. It was held 
by their Lordships of the Judicial Com- 
mittee thatthe plaintiff in that suit could 
not recover possession of such temples 
though it had in part been created after 
the grant by the subscription of the wor- 
shippers, no evidence having been given 
that the subscribers did not know of the 
conditicn; or had paid their money with 
any reference tothe question of shebait- 
ship. This vaseis authority for the pro- 
position that where a worship of a Thakur 
is founded, the shebaztship is held: to be 
vested in the heirs of the founder in default 
of ‘evidence that he has disposed of it 
otherwise. 2 


The question as to whois the founder of 
worship is considered also in the decision 
of the case in Pramatha’ Nath v. Pra- 
dumnya Kumar Mallick (2). There are 
passages in the judgment of their Lordships 
of the Judicial Committee. of the Privy 
Council, which throw light on the question 
in controversy in the present case. It 
appears that one Mutty Lal Mullick, a 
wealthy inhabitant of Calcutta, established 
the idolin question in that case and he 
subsequently dedicated properties: fcr the 
worship ofthe ido}. In this state of facts 
their Lordships of the Judicial Committee 
observe ; 

“It seems accordingly clear that in Mutty Lal 
Mullick’slifetime the idol was as already stated 
established as household god; and the pious.founder 
narrating his own upkeep and maintenance of the 
deity gave funds in order that these should be 
continued; and he prescribed the duty of 
continuance to the widow during the adopted son's 
minority.” i F 

In this case it is true that worship wás 
being carried on by the mother but there 
was a dedication of properties after the 
worship was founded. And according to 
the passage which has already been quoted 
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it seems that Mutty Lal Mullick was 
regarded as the founder. It is the wor- 
ship that is founded and the rights of 
worship have to be considered in determin- 
ing the question as to who is to be 
regarded as the shebatt. The consecration 
ofa deity is conceived as living image 
regaled with the necessaries and luxuries 
of life even to the changing of clothes, 
the offering of cooked and uncooked food, 
and the retirement to rest. The person 
founding a deity and becoming responsible 
for these duties is de facto and in common 
parlance called shebait, This responsi- 
bility is, of course, maintained by a 
‘pious Hindu, either by the personal perform- 
ance of the religious rites or asin the case 
of Sudras, to which caste the parties be- 
longed, by employment of a Brahmin 
priest to doso on his behalf. That there 
is no distinction between the founder of a 
worship and the person who makes a 
subsequent grant of property for carrying 
on the worship has been sought to be 
supported by a passage which was ‘cited 
tous by Mr. Braja Lal Chakravarty from 
the decision in Monohar Mukherjee v. Peary 
Mohan Mukherjee (3) which was affirm- 
„ed by the Privy Council in G. H. Hook v. 
Administrator-General, of Bengal (4) at 
p. 188* of the said report. Mookerjee, J. 
applied to debuttar estates the rule 
established in England with regard to 
charitable foundations established by a 
private person that he and his heirs 
are the visitors and it is only when the 
- line of the heirs of a private founder has 
become extinct or cannot be found or are 
‘incompetent to act, Green v. Rutherford 
(5) at p. 4727, that the visitatorial power 
devolves on the Crown. In support of this 
well-recognized principle of English Law 
. Mookerjee, J. cited a' passage from Green 
_v. Rutherford (5) at p.472T which is as fol- 


-lows : 

“This right, according to Lord Hardwicke, has 
its origin inthe property of the donor and the 
power which every one has to dispose direct and 
regulate his own property.” 

On the other hand Mr. Gupta who ap- 
-pears for the respondent contends that the 


Passage just quoted is merely a trun- 


(3) 30 C LJI77; 54 Ind. Cas. 6; ALT R1920 Cal, 
210; 24 OW N4178. | 
- (4) -48 IA 187; 60 Ind. Cas. 631; A IR 1921 P O 
* 11; 48 CO 499; 19 ALJ 366; 40 M Ld 423;49 M L 
T 336; (1921) M W N 313; 330 LJ 405;3U PLR 
: (P O) 17; 23 Bom. L R 648; 25 O W N 915; 14 L W 221 


ŒO). 
(5) (1750) 1 Ves Sen. 462. 


*Page of 48 I, A.—|Hd.] 
Page of (1750) 1 Vee Sen.—[Hd,] 
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cated portion of Lord Hardwicke’s. judg- 
ment and that when the whole passage is 
looked at, it would appear that Lord 
Hardwicke is drawing a distinction be- 
tween the donor of properties for a chari- 
table institution and the person who subse- 
quently adds properties to the charitable 
institution. At p. 471* of the report the 
following passage occurs : 

“This leads to the second and main point, on 
the merits ofthe plea. I agree, that the presen- 
tation set forth by plea, is not a proper subject 
of visitatorial power. To argue this clearly, the 
original and visitatorial power must be considered. 
The original of all such power is the property of 
donor and the power every one has to dispose 
direct, and regulate his own property, like the 
case of patronage cujus est dare, etc., therefore, 
if either the Crown or the subject creates an 
eleemosynary foundation, and vests the charity in the 
persons who areto receive the benefit of it, since a 
contest might arise about the government of it, the 
law allows the founder or his heirs, or the person 
especially appointed by him tobe visitor, to de- 
termine concerning his own creature. If the cha- 
rity is not vested in the persons who are to partake, 
but in trustees for their benefit, no visitor can 
arise by implication, but the trustees have that 
power; from which account it appears, the nature 
of this power is forum domesticum, the private 
jurisdiction of the founder, and cannot extend 
further unless some other person grafts, upon it 
and by express words or necessary implication 
subjects the estateor emolument given by him to 
the same visitatorial power and tobe governed by 
the same rules.” 

If the whole of this passage is taken into 
account it would appear that a charitable 
foundation so far asit is formed to give 
effect toa charitable purpose in reference 
to property provided by the founder is 
the creature of the founder who has the 
power to direct or regulate his own property 
or he or his heirs have the same power 
with reference to the other properties that 
may be given in support of the: same 
charitable institution unless the second 
donor grafts a condition that the estate 
given by him is subject to some other 
visitatorial power. In’ the present cage it 
does not appear that when the Baikuntapur 
estate made a gift of the properties in 
suit for the worship of the idol it imposed 
any condition regarding shebaiiship. The 
second ground fails and so does the third 
which is practically the same as the second; 
for the second ground is that the gift of the 
properties, was that of the predecessors of 
plaintiff No. 2, Raikat, and, therefore, the 
lands ought to be restored to him upon re- 
covery from the trespassers. 

The fourth ground is, as already stated 
that as the property is debuttar and as 
there is aloss in the income of the deity, 

¥ Page of (1750) 1 Ves. Sen.—[ ġa] 2 -7 
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the suit on behalf of the-deity is maintain- 
able; and assuming that, the plaintiff has 
-got no right, the Court is competent to 
appoint ‘the plaintiff as shebait-in the 
sense of his being the next friend of the 
perpetual infant, the idol and thus allow 
him to continue the -suits on behalf of the 
deity. Itis argued for the respondent that 
the plaintiff really rested his case of get- 
ting the shebaitship on the basis of 
the sale of the shebaitship to the plaintiff 
by Khagendra on Kartic 29, 1332 B.S, 
which has been described in the deed of 
surrender Ex.2: see p. 155 of the paper 
book (part 2). It seems to us that this 
deed although described as a deed of sur- 
render is really a deed of sale of the 
` shebaitship by Khagendra. The considera- 
tion of Rs. 7,500 is mentioned as being 
paid out of kindness of Khagendra. The 
material passage of this document is this: 
. “Bo at present I have no other alternative than 
|. to ‘surrender the post ofthe said shebait and to 
return the said deity to you together with the 
debuttar property of the said deity described in 
the schedule hereunder. In connection with the 
sheba ofthe said deity of you from the~ time of 
“my predecessors I am at present indebted to the 
extent of Rs. 7,500 and Ihave no other means of 
being releasedfrom the debt. I, in succession to 
my predecessors, have been performingthe work of 
‘shebait of the deity under you and your predecessors 
and have become indebted; so out of kindness and with 
a view to relieveme from the indebtedness, you 
"have given me Ra. 7,500 and I, without any ob- 
jection, and outof my free will, return the said 
deity toyouand give up prossession of the debut- 
tar property described in the schedule hereunder in 
your possession, 
` Looking carefully. into the document 
and whatever has been described in- it, 
one has no hesitation in coming to the con- 
clusion that it was really a deed of sale 
of the shebaitship to. plaintiff No. 2 by 
Khagendra. Ifthat is so, then on the 
authorities to which we shall refer presently, 
this transfer of the shebaitship is absolute- 
ly void in the absence of any custom 
sanctioning such transfer, No custom as 
to the transfer of the shebaitship has been 
alleged or proved in these cases. In these 
circumstances according to the decision in 
Raja Vurmah Valia v. Ravi Vurmah Kun- 
hi, Kutti (6), and Gnanasambanda Pandara 
‘Sannadhi v. Velu Pandaram (T), the sale 
is void. Their Lordships of the Judicial 
Committee expressed themselves on this 
point in the following language in the last- 
mentioned case : 
“In kaja Vurmah Valia v. Ravi Vurmah Kunshi 
Kutti (6), this committee held that an assignment 
by the Urallers (managers) of a pagoda of the right 


(8) 4 I A 76; 1 M 235; 3 Sar, 687 (P O). 
(7) 27 I A 69; 23 M 271; 7 Sar. 671 (PO). 
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of management thereof was beyond their legal 
competence under the common luw of India, and 
that no custom todo so had been established. There 
is no proofof any custom in this case and con- 
‘sequently these deeds of sale are void and did not 
give any title tothe purchaser. The title remain- 
ed in Ohockalinga and Nataraj and the possession 
which was taken bythe purchasers was adverse to 
them: seep. 76* of the report Gnanasambanda 
Pandara Sannadhi v. Velu Pandaram (7).” 


The deed ofsale evidenced by Ex. 2 be- 
ing void, the title to shebattship still re- 
mains in Khagendra. It is true that pos- 
session has been taken by plaintiff No. 2 
from Khagendra both of the idol and en- 
dowed properties, at least some and at the 
expiration of 12 years from the date of 
execution of Ex.2 the question might arise 
whether plaintiff No. 2 has acquired the 
right of shebaitship by adverse possession 
for more than the statutory period of 12 
years. Such circumstances occurring, it 
may: be open to the plaintiff to raise new 
contentions with regard tothe matters now 
in controversy on different grounds. We 
are not concerned with them at present, 
The question at present is whether on the 
issue as framed andin the circumstances 
which we are now desling with the plaint- 
-iff is entitled to maintain these suits. We 
are of opinion that this deed of sale ig 
void and we agree with the Subordinate 
Judge on this point. Wedo not think 
that in these circumstances plaintiffs had 
any right to maintain the suits. Another 
point which was raised inthe final reply 
by the appellants does not seem to have 
been. taken in the Court below. It is 
based on the actual possession of the pro- 
perties in question by the plaintiff as de 
facto shebait and our attention has been 
drawn to two recent decisions of their 
Lordships of the Judicial Committee of 
the Privy Council in Ram Charan Das v; 
Naurangi Lal (8), and Mahadeo Prosad 
Singh v. Karia Bharti (9), and Mr. Chakra- 
varty in his final reply stressed the im- 
portance of the decisioas of these cases on 
the question that his client beingin ac- 
-tual possession is entitled to succeed in 
these suits both to set aside the leases as 
also for ejecting the temporary tenants. 


(8) 60 I A 124; 142 Ind. Cas. 214; AI R1933 P O 
75; 12 Pat. 25l; Ind. Rul. (1933) PO 56; I4PL T 
185; 37 L W 512; 64M L J 505; (1939) M WN 272. 
10 O WN 455; 370 W N3241; (1933) ALJ 327; 57 
O LJ 229; 35 Bom. L R 530; 17 RD 754 (P O). 

(9) 62 IA 47; 153 Ind. Oas. 1100; A I R1635 PO 
44; 57 A 159; 7 RPO 135; (1935) O W N 247; (1935) 
M W N 162;41L W 291;39 O WN 433; 68M L J 
499; 61 O L J 122; 37 Bom, L R 333; (1935) AL J 
678; 37 P LR 311 (P 0). l 


* Page of 27 I A—[Ed.] 
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At. the first blush there are passages which 
if“ read divorced from the context might 
support the contention that the shebait 
who is in de facto possession of the de-- 
-buttar properties, might maintain suits of 
the kind we are dealing with. It is said 

that as de facto shebait plaiatiff No. 2 is 

- entitled to maintain the suit for recover- 

ing debuttar properties from trespassers. 

But itis to be noticed that these obser- 

vations of their Lordships to which we 

shall refer presently haveto be read with 

reference to the facts of the particular case 

in which these observations were made. 

While dealing with the transfer by the 

previous Mohant by sale in the first case, 

Lord Russell of Killowen expressed him- 

self thus : 


“Their Lordships, however, are not now concerned 
with any question of title because both the Oourts 
below have found that the plaintiff is the person 
in the actual possession of. the Pilligunj Math, and 
as such, entitled to maintain a suit to recover prop- 
erty not for his own benefit but for the benefit 


of the math. 

It would appear from the original judg- 

ment ofthe Patna High Court as the case 
is reported in Naurangi Lal v. Ram Charan 
Das (10), that in that case the plaintiff” 
was claiming the property asthe property 
of the math or the idols installed in the 
math and that he was in actual possession 
of the math his possession having been 
recognized all round as the possession of 
the Mohant of the math. The learned 
Judges of the High Court remarked ; 
- “The-learned Subordinate Judge obviously re- 
.fers to this fact when be styles him as the de 
facto Mohant of Paliganj, an expression which 
has been severely criticized by’ the learned Advo- 
cate for the appellants.” 

In that case an appeal was taken to the 
Privy Council by the Mohant, Ram Charan 
Das v. Natrangit Lal (8), and in those 
circumstances their Lordships of the Judi- 
cial Committee held that the plaintiff, who 
was in actual possession of the math, was 
entitled to recover for the benefit of the math 
the property which belonged tothe math. 
Reliance has been placed on the passage 


in the case cited, Mahadeo Prosad Singh” 


v. Karia Bharti (9), where Sir Shadi Lal 
in delivering the judgment of the Judicial 
Committee said as follows : 

“As observed by this Board in Ram Charan Das 
v. Naurangt Lal (8),a person in actual possession 
of the math is entitled'to maintain a suit to recover 
property appertaining to it not for his own benefit 
but for the benefit of the math.” T 

Also previous to this part of the judgment 
after. stating the facts of the case, their 
Lordships observed as follows: ~ - 

(10) 9 Pat. 885; 127 Ind, Oas, 817; A IR 1930° Pat, 
455; 11 P L T 403. Bo Bk 
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“There can be little doubt that Karia has been 
managing the affairs of the institution since 
1904, and has since. the death of Rajbans been 
treated as its Mohant by all the persons inter- 
ested therein. The property entered in the 
revenue records in the name of Rajbans 
was, on his death, mutated to Karia, and it is 
not suggested that there is any person who dis- 
putes his title to the office of the Mohant. In 
these circumstances their Lordships agree with 
the High Court that Karia was entitled to re- 
cover for the benefit of the math the property 
which belonged to math and is now wrongly 
held by the appellant,” 


The facts of the present case are dis- 
tinguishable. In the first place the cases 
cited are cases of Mohantship of a meth 
whereas the present case is one of she- 
baitship of an endowment. We have al- 
ready held that Khagendra’s transfer is. 
void. Even if plaintiff No.2 had purchas- 
ed from the shebait Khagendra, as his heirs 
were, all living, these heirs according to 
our view would have been the next she- 
baits. In the circumstances it cannot be 
said that there is no person who iscap- 
able of disputing the title of the present 
plaintiff to the office of the shebatiship. 
Besides it is also an important circum- 
stance to note that this was not the point 
of view which has been represented in this 
case. The plaint is not based on the 
possession of the present plaintiff No. 2 as 
de facto shebait but on the other facts. 
which we have already stated. We think ` 
that these two Privy Council cases-do not 
assist the appellants. It is not necessary 
in view of these considerations to deal 
with the last question about limitation of 
the plaintiff's right as shebait. It. is just 
sufficient for our purposes to say that the 
present suits are not maintainable on the 
state of facts which have been pleaded in 
the plaint and raised by the- pleadings. 
The result is that these appeals are dis- 
missed with costs. Full hearing fees are 
allowed in Appeal No. 121 and half hear- 
ing fees are allowed in the remaining 
appeals. 


Patterson, J.—I agree. 


N. Appeal dismissed. 


wa 
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. -PRIVY.COUNCIL ` 
from the*Court-of Appeal, Malta 
. July 26, 1937 
Lorp RUSSELL or KILLOWEN; 
Lorp ROCHE AND LANCELOT SANDERSON 
“THe HonourRaBie Siz RICHARD > 
MICALLEF; K. C. M. Ge AND OTHERS 


-Å PPELLANTS 


-. versus 
GIUSEPPE BUGEJA. BONNICI— 
RESPONDENT ` 

. Will—Construction—Testator bequeathing certain 
ánnuities — Legatees to commence to draw after 
attaining 21st year—No other condition—Direction in 
well that certain Government Securities to be set apart 
to meet annuities — Securities becoming insufficient 
—One of legatees after attaining 21st year claiming 
annuity in full and claiming that his claim was un- 
affected by insuffictency tn income—Legatee, whether 
can claim sum accumuiated in the past--His right to 
annuity, whether affected by insuffictency in income. 

A testator, while bequeathing certain annuities to 
the children of his nephews, made the following pro- 
vision in his will, ‘Hach co-legatee shall commence 
to draw the said annuity as soon as each completes 
the twenty-first year of age, without any other con- 
dition. l destine for the one and the other annuity, 
as many Government Securities as shall suffice to 
yield the one and the other annuity, same to be 
chosen by the said Managing Oommittee from among 
those to be found in my estate, one-half in British 
Securities ahd one-half in French Securities.” After 
the testator's death, the income of the securities be- 
came- insufficient owing to the fall of the French 
currencies, to pay the annuities in full. One of the 
legatees who attained majority long after thedeath of 


Appeal 


the téstator, claimed that his right to annuities was 


not affected by this insufficiency and that he was, 
entitled to be paidin full out of the testator’s 
estate. He also claimed the sum accumulated in the 
past : 

~ Held, that the clause indicated clearly that the 
attainment of 21 years was imposed asa condition of 
becoming entitled and as the only condition; and 
secondly, that the right to” which the child became 


“entitled on the fulfilment of the condition, was a 


right to be paidan annual sumin thefuture, and not 
to be paid a sum composed of income accrued and 
accumulated in the past, and thatthere was nothing 
inother ,parts of the will which would justify a 
departure from what appeared. to be the plain mean- 
ing 2 the language used by the tegtator. [p. 740, 
col. i - 5 


i Held, further, that there were not words which 


` could be said to amount toan express declaration, or. 


to involve an implied direction, that residue should 


. after the setting apart of the fund be freed from its 


liability to provide the annuities and that the an- 
nuitants thereafter should look forthe aanuities only 
to the segregated fund. The liability of residue to 


provide the annuities in full accordingly remained. 
|p. 741, col. 2] 


_ Mr. L, P. E. Pugh, K.C. and Dr. ©. J. 
Colombos, for the Appellants. 
Mr. L. M. D. De silva, for the Respon- 
dent, 
Lord Russell of Killowen.—This is an 
appeal from a decree, dated. November 2, 
1934, of the Court of Appeal at Malta, 


which set aside x decree, dated June 10, 
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1933, of his Majesty’s Civil Court (First 
Hall), Malta. 


The solution of the matters in dispute 


depends upon the true construction of 
. Art. 17 of the will (dated June 24, 1890) 


of atestator, Marchese Vincenzo Bugeja, 
who died on September 6, 1890. There are 
two questions involved. The first is whe- 
ther the respondent only acquired an in- 
terest in an annuity bequeathed by Art. 17 
if and when he attained the age of 21 
years, with the result that he was only en- 
titled to participate as fromthe happening 
of that event in the current annual amount 
of the annuity or in the current annual 
income of the fund appropriated to meet 
the annuity; or whether (as he contends) 
he became entitled on altaining the age 
of 2] yearsnot only to his participation 
but alsoto receive the accumulations of 
one-third of the annual amount of the 
annuity or of the income of the appropriat- 
ed fund which had accrued since the death 
of the testator. The second question re- 
lates to a deficiency in the income of the 
appropriated fund, and can best be con- 
sidered and disposed of separately. 
There are certain facts which must first 
be stated. The testator had no children; 
but when he made his will, and when he 
died, there were living (l) his nephew 
Carlo (a son of the testator’s brother Michele 
and his wife Ursula), (2) a great nephew 
Eduardo (son of Carlo), (3) a great-niece 
Maria (daughter of Oarlo) and (4) a great 
nephew Giuseppe (son of his deceased 
nephew Salvatore, who was another child 
of Michele and Ursula). The respondent 
(whose name is also Giuseppe and who 
is thethird child of QOarlo) was not born 
until the year 1899, some nine years after 
the testator’s death. About ten years 
before his death the. testator had founded 
a charitable institution- called “Conserva- 
torio Vincenzo Bugeja”, which, as- will 
appear; was by his will constituted his 
universal heir. He left behind hima very 
large estate of some £250,000 in value. 
. By his -will (Art. 10) he bequeathed to 
his nephew Carlo the usufruct of certain 
properties described in two annexed docu- 
ments marked respectively A and ©. On 
the death of Cario he directed that his 
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the children born and that might yet be born 


of Carlo; and he stated that “the present 
legacy is made subject by me to the fol- 


lowing terms and conditions”, one of which. 


was thatthe children should be living at 
the death of their respective fathers, and 
another of which was a condition relating 
to their educational attainments. The por- 
tion of any child who did not fulfil the 
conditions was not to accrue to the others, 
or to devolve on anyone except the tes- 
tator’s universal heir. If any of the 
children should after receiving their legacy 
die without leaving any descendants and 
without having by deed or will disposed 
of it, the whole orthe part undisposed of 
was to devolve on the testator’s universal 
heir. By Arts. 14 and 15the testator be- 
queathed to the children born and yet to 
be born ot Carlo, a debt due to the testator 
from Carlo, “subject to the conditions that 
the legatees shall complete the eighteenth 
year of age.” The portion of a legatee 
who did not fulfil the condition was to 
devolve on the testator’s universal heir. 
By Art. 16 the testator bequeathed speci- 
fied Government securities of the value of 
£100,000 tothe future issue of the said 
Giuesppe, and tothe future issue of the 
children already born and that should be 
` þorn before the testator’s death of Carlo. 
This legacy he stated “is made subject 
by meto the following terms and condi- 
tions”. One of the conditions specified ran 
thus:+“'That none of the legatees may 
acquire the legacy except when he or she 
has completed and if he or she shall have 
“completed twenty-five years of age; and if 
being amale he shall have obtained a 
Doctor's degree and, being a female, she 
shall have received an education” as des- 
cribed. - i 

_ The provisions of Arb. 17 must now be 
set ountin full, It runs thus:— 

“I, Vincenzo Bugeja, bequeath to the said 
Guiseppe Bugeja an annuity during his life-time 
of two hundied and nineteen Pounds, thirteen 
Shillings ana ten Pence (£219-13-10), and I be- 
queath to the children born and that may yet be 
born of the said Carlo Bugeja an annuity during 
their life-time of two hundered and thirteen Pounds, 
five Shillings and one Penny (£713-5-1). IL 
declare that I have fixed the umount of the two 
annuities as above so as to leave to the legatees 
an amount equal to the present inccme yield- 
ed by the hereditary property of their respec- 
tive grand-parents, Michele and Uusula, as 
results more Clearly frcm the annexed two State- 
‘ments, marked with the letters ‘E' and ‘F", both 
signed by the said Carlo Bugeja,” 

. If the said Giuseppe Bugeja died before me with- 
cut leaving any children, the said annuity of 
£219 13s. 10d. shall develope upon the children born, 
and that may yet be born, of the said Carlo Bugeja ; 
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and yet to be born, die before me without leaving 
any descendants, the said annuity of £213 5s, ld. 
shall devolve upon the said Giuseppe Bugeja 

I order expressly that this legacy shall be sub- 
ject to the right of accretion between the children 
of the said Carlo Bugeja, èven after the acceptance 
of the legacy ; hence the portion of any deceased 
children shall accrue to that of the surviving 
children. 

Hach co-legatee shall commence to draw (percepire) 
the said annuity as soon as each completes the 
twenty-first year of age, without any other 
condition, 

1 destine for the one and the other annuity, 
that is, for that of £219 13s. 10d. left to the said 
Giuseppe Bugeja, and for that of £213 5s. 1d. left 
to the children born and yet to be born of the 
said Carlo Bugeja, as many Government Securities 
as shall suffice to yield the one and the other 
annuity, same to be chosen by the said Managing 
Committee from among those to be found in my 
estate, one-half in British Securities and one- 
half in French Securities.” 


By Art. 18 the testator disposed of the 
corpus of the annuity funds, under the 
description “the ownership of the said 
securities as above specified,” as follows, 
as regards the portion the income where- 
from was to be enjoyed by Giuseppe, to 
his “immediate children,” and as regards 
the portion the income wherefrom was to 
be enjoyed by the children of Carlo, to 
the “immediate children” cf the born 
children of Carlo and ofthose to be born 
to Carlo during. the testator’s lifetime. 
Each legatee might acquire his portion 
‘if and when he attains the twenty-fifth 
year of age.” Ifa child of Carlo died 
before any of his children had attained 
the 2əth year of age, then the testator 
directed “that the child who has not 
attained the twenty-fifth year of age shall 
draw the interest accruing on the portion 
due to him in ownership until such time 
as having completed the twenty-fifth year 
of age he shall, as stated above, be 
entitled to the acquirement and possession 
of that portion as -the owner thereof, or 
until his death, ifhe dies before attaining 
the twenty-fifth year of age.” 


By Art. 28 the testator appointed the 
Oonservaltorio his universal heir. His 
residuary estate was to be applied for 
divers charitable purposes specitied in the 
will. It is unnecessary, their. Lordships 
think, to reter to any other part of the 
will in dealing with the frst question ; but 
sıme further facts must be stated. 

When the testator died Carlo’s two 
children Eduardo and Maria were aged 
respectively nine years and five years. 
A year or so after the testator’s death 
an annuity fund composed of British Console 
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and French Rentés was duly. set aside 
out of the, testator’s estate in compliance 
with Art. 17, the income of which appears 
to have been accumulated. The respon- 
dent was born on November 5, 1899. On 
June 9, 1902, Eduardo attained his age of 
21 years and claimed payment of one- 
third ofthe £213-l5s-ld. annuity as from 
the date of the testator’s death. Those 
who represented the Conservatorlo were 
only prepared to pay him as from his 
Zist birthday and not from the testator'’s 
death, with the result that on October 15, 
1308. Eduardo issued a writ of summons 
in the Civil Oourt, First Hall, claiming to 
be paid one-third of the annuity for each 
year since the testator’s death, viz., for 
the year ending September 6, 1881, and 
for each succeeding year up ‘to and in- 
cluding the year ending September 6, 
1903. ‘This litigation appears not to have 
been persued, buton April 19, 1904, with 
a view to putting an end to it, a deed 
of compromise was executed between the 
representatives of the UOonservatorio and 
the special curator of Jiduardo. By that 
deed the Conservatorio agreed to pay to 
‘Eduardo one-third of the annuity as from 
Sepiember 6, 1891, but the one-third was 
(owing to the contribution which it had 
to make towards the quarta uxoria of the 
testator's widow) to be reduced to 
£62 lds, Od., and certain payments already 
made toor for the benefit of Kduardo 
were tobe deducted from the amount due 
to him on the above footing. Other matters 
were dealt with by the deed, but of these 
it is only necessary to refer to a provision 
which kept alive any claim by Eduardo 
to further participation in the annuity in 
the event of it being thereafter determined 
that his brother Giuseppe was not entitled to 
share in the annuity. 

Maria attained ner age of 21 years on 
September 5, 1905, and on April 25, 1907, 
a deed was entered into between the 
representatives of the Consevatorio and 
Maria, then the wife of Walter Ellul 
Bonnici. By that deed the amount due 
to Maria in respect of one-third of the 
annuity from the death of the testator 
down to September 5, 1906, was agreed 
and paid: and the amount to be drawn in 
subsequent years was agreed at £65 3s. 9d. 

The respondent attained his age of 
21 yearson November 5, 1920. The ques- 
tion then arose whether he, having been 
born after the testator’s death, took any 
share in the annuity. This was decided in 
Giuseppe’s favour by a judgment given 
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by the Civil Court (First Hall) on May 
31, 1922, and affirmed by the Court of 
Appeal on May 15, 1924, by which it was 
declared that the legacy must not be held 
as .being restricted to the children of 
Carlo ‘born during 'the life-time of the 
testator, but that children of Oarlo born 
after the testator's death were included. 

Subsequently, on January 11, 1926, the 
respondent issued a writ in the Oivil 
Court (First Hall) against the representatives 
of the Conservatorio, which initiated the 
proceedings which have culminated in the: 
present appeal. By his writ he claimed 
payment of the accumulated amount of 
one-third of the said annuity from Septem- 
ber 5, 1890, to September 5, 1925. The 
exhibits produced with the writ included 
copies of the before-mentioned deeds of 
April 19, 1904, and April 25, 1907. 

The Conservatorio representatives by 
their statement of defence contended 
that the respondent was, as they had been 
advised since the dates of those deeds, only 
entitled to his one third of the annuity 
as from the date on which he attained the 
age of 21 years. 

Judgment was pronounced on June 10, 
1933, by the trial Judge who decided that 
upon the true construction, of the will the 
respondent was entitled to one-third of the 
said annunity, but only as from November 
5, 1920, when he attained his age of 21 
years. After allowing for the before-men- 
tioned quarta uxoria, the amount of the 
respondent's third of the said annuity 
amounted to £59 16s. The total amount - 
due to him to September 5, 1925, was 
declared tobe £318 18s. 8d. afterwards 
corrected by agreement to the sum of 
£289 0s. 4d.) but since the Conservatorio 
had advanced a larger sum for the 
education of the respondent and were 
entitled toset off an equivalent thereof 
against the saidsum of £289 Os. £d., noth- 
ing was due to the respondent at the date 
of the writ. Each party was ordered to 
pear their own costs. 

From this judgment the respondent 
appealed, and by order of the Oourt of 
Appeal dated November 2, 1934, it was 
declared that the respondent was entitled 
to a one-third portion of the said annunity 
from the date of the testator’s death, and 
adjudged that the defendants should pay 
to the plaintiff the accumulated sum of 
£59 16s. per annum for the period from 
September, 6, 1891, to September 5, 1925, 
less the moneys advanced for the plain- 
tift's edueation., The amount payable on 
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this - footing was stated in-the order to 
be the sum of £ 1,723 2s. 6d., but this was 
subsequently corrected toasum of £1,663 
5s. 6d. Each party was ordered to bear 
their own costs. This judgment embodied 
the decision of two out of the three judges 
who heard the appeal, viz., Judges R.F. 
Ganado and Sir Augustus Bartolo. His 
Honour the Chief Justice, Sir A. Mercieca 
(President of the Court) dissented. 

Judges R. F. Ganado and Sir Augustus 
Bartolo were of opinion that the words 
“each co-legatee shall commence to draw 
the said annuity as soon as each com- 
pletes the twenty-first year of age without 
other condition” were not intended to 
impose a condition, but were only intend- 
ed to fix atime for the commencement of 
payment of the legacy. In support of this 
view’ they relied upon differences in the- 
language usedin other parts of the will 
which left no doubt as to the intention to 
impose a condition and also upon the 
reference to the hereditary property of 
Michele and Ursula as indicating that 
the annuity was money which was due to 
the annuitants. Further they relied upon 
a letter written by the testator on February 
17, 1886, which by Art, 54 was annexed by 
him tohis will, but which does not appear 
to have any reference or relation to the 
annuity in question. 

In consequence of the appeal to His 
Majesty in Council the Chief Justice stated 
in writing the grounds of his dissent. 
He was of opinion that the words in question 


made the attainment of 21 years of age 


a condition, and the sole condition; 
for the payment of -the legacy, and 
fixed the starting point of such payment. 
The point isa short one and as appears 
from both judgments its decision does not 
depend upon Arts. 427 and 428 of Ordin- 
ance No. VU of 1868, but depends upon 
the intention of the testator as expressed 
in his will. 
‘ Their Lordskips having heard the matter 
fully argued are of opinion that no child 
of Uarlo wasentitled toa share of the 
annuity unless and until he or she attained 
the age of 21 years. ‘The provision that 
seach co-legutee shall commence to draw 
the said annuity as soon as each completes 
the twenty-first year of age without any 
other conditicn” indicates clearly, their 
Lordships think, two things: first that 
the attainment of 21l years is imposed as a 
condition of becoming entitled and as the 
“only condition; and seccrdly, that the right 
to which the child; became entitled on the 
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fulfilment of the condition, was a right to- 
be paid an avnual sumin the future, and 
not to be paid a sum composed of income 
accrued and accumulated in the past. 
The word “draw? is appropriated to des-- 
cribe thefirst operation but would seem 
to be inappropriate to the second. Their 
Lordships can find nothing in other parts 
of the will which would justify a departure 
from what appears to them to be the plain 
meaning of the language used by the _ 
testator in Art. 17. Nor does the reference 
tothe hereditary property appear to afford . 
any assistauce in the matter; it merely 
purports to explain the reason for fixing the 
amount of the annuity. 

In their Lordships’ opinion the true opera- 
tion of Art. 17 as regards the £213 5s. ld. 
annuity was as follows:—(1) no child 
of Carlo was entitled to drawthe annuity 
unttl he or she attained the age of 21 
years (2) until achild attained. the age of 
21 years the annuity or the income of the 
fund (if any) set apart to answer it, belong- 
ed to the Conservatorio as universal helt; 
(3) when Eduardo attained 21 he became 
as from that date entitled to the annuity 
so long as he was the only child of Carlo in 
existence who had attained that age; (4): 


_ when Maria attained the age of 21 years 


she and Eduardo became as from that 
date entitled to the annuity in equal 
shares until Giuseppe attained the age of 
21 years; (5) as from that date the three 
children would be entitled to the annuily 
in equal thirds during their joint lives; 
and (6) as and when each died the 
accruer provisions would operate so that- 
the two survivors would be entitled to the 
annuity in equal shares fcr their Joint 
lives, and the eventual survivor of the 
three would be entitled to the whole 
annuity for the remainder of his or her life. 

Their Lordships appreciate that the 
parties concerned have not hitherto acted 
upon this view; but inasmusch as the 
opinion contained inthis judgment that 
Giuseppe is not entitled to any past income 


or accumulation of income is founded upon 


a view of Art.17 which must necessarily 
apply also tothe rights of Eduardo and 
Maria, they have felt bound to state their 
view of the operation of Art. 17 in general 
terms, notwithstanding the fact that 
Eduardo and Maria were not represented 
before their Lcrdships’ Board. Itmay well 
be that all parties are bound as regards 
the past by what has taken place. As to 
that their Lordships cannot and do not 
express any opinion. 
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In the result upon this part of the case 

their Lordships are of opinion that the 
judgment of the Civil Court (First Hall) 
was correct. 
- The second question in dispute between 
the parties arises in connection with that 
part of Art. 17 which provides for the 
selection of British and French securities 
forming part of the testator's estate, suffi- 
cient toyield the two annuities of £ 219 
13s. 10d. and £ 213 5s. 1d. i 

After the testator’s death the Conserva- 
torio representatives (in December 1891), 
selected British OConsols and French 
Rentes as directed by the will for the pur- 
pose of the annuities. Subsequently by an 
order of Court of July 5, 1909, authority 
was givento the Oonservatorio to change 
these investments into Funded French 
Rentes. Owing tothe fall of French cur- 
rency in relation to the pound sterling, 
the income of the fund became insufficient 
to provide the annuities in full. The res- 
pondent claimed that his right to one- 
third of the annuity of £213 5s. ld. was 
unaffected by this insufficiency, and that 
he was entitled ‘to be paid his one-third 
in full out of the téstator’s estate. There 
was a question whether the order of July 
5, 1909, was binding upon the respondent. 
The Judge in the Civil Court (First Hall) 
decided that whether the order was binding 
upon the respondent or not, the Conserva- 
torio had power under Art. 39 of the will 
to effect the change of investment, and 
that the respondent was only entitled to 
one-third of the actual income produced 
by the fund, but subject, however, to a 
right to have the deficiency made good out 
of the accumulations of past years. 

Article 39 has in their Lordships’ opinion 
no application tothe question here in dis- 
pute. It is merely a general power to 
convert investments made by the testator 
in Government securities and industrial 
‘bonds, into Government bonds ; a transac- 
tion waich (as he states)he hopes will be 
-completed within five years of his death. 
Ithas no reference to the fund (if any) 
which is called into existence under Art. 17, 

The Court of Appeal took a different 
_view. They were unanimously of opinion 
‘that the respondent was entitled to be 
“paid his one third share of the annuity ir- 
-respective of the question whether the fund 


.which had resulted from the original sett- 


ing part and the-order of July 5, 1909, did or 
did not by itsincome produce the required 


‘amount. In this view it became unnecessary 
-to consider whether the ‘order of July 5, 
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1909, was or was not binding upon the 
respondent. The Court of Appeal based its 
decision upon a judgment of the Civil 
Court (First Hall) pronounced on December 
16, 1925, in proceedings instituted by 
Giuseppe Ricardo Bugeja (the son of 
Salvatore) for the purpose of having the 
same question determined in relation to the 
£ 219 13s. 10d. annuity. — 

Their Lordships agree with the decision 
of the Court of Appeal. Prima facie the 
bequest of these annuities of fixed amounts 
in British currency, must be paid and 
satisiied out of the residuary estate. It is 
no doubt open to a testator to provide 
for the setting apart of a fund'to answer 
an annuity and to provide further either 
expressly orimpliedly that on the fund 
being set apart for that purpose, the resi- 
duary estate shall be freed from any fur- 
ther liability to provide the annuity. In 
this will, however, their Lordships are 
unable to find any words which can be 
said to amount toan express declaration, 
or to involve an implied direction, that 
residue should after the setting apart of 
the fund be freed from its liability to 
Provide the annuities, and that . the an- 
nuitants thereafter should look for the 
annuities only tothe segregated fund. The 
liability of residue to provide the annuities 
in full accordingly remains. 

Upon the whole appeal their Lordships 
are of opinion thatthe order of the Court 
of Appeal should be varied by substituting 
for ita declaration that the plaintiff be- 
came entitled on November 4, 1920, when 
he attained his age of 21 yearsand only 
as from thatdate to a one-third share of 
the annuity of £213 5s.1d. bequeathed by 
Art. 17 ofthe testator’s will, and that he 
is entitled to be paid the sum properly 
payable in respect of his said one-third 
share out of the testator’s residuary estate 
notwithstanding that the fund set apart 
under or by virtue ofthe said Art. 17 is 
unable to provide the full amount thereof. 
Their Lordships will humbly adyise His 
Majesty accordingly. 

In regard to costs, the parties have been 
made to bear their respective costs in each 
of the Courts of Malta. Their Lordships 
think that the same course may well be 
adopted here. 
Ds Order accordingly. 

Solicitors for the Appellant : Messrs. T, 
L. Wilson & Co, 

Solicitors for the Respondent : 
Hy. 5. L. Polak & Co. 
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OUDH CHIEF COURT 
Full Bench 
Civil Revision Application No. 137 of 1935 
May 3, 1937 
Srivastava, O. J., ZIA-UL HASAN AND 
SMITA, JJ. 
Babu BHAWANI SHANKAR— DEFENDANT 
—APPLIOANT 
VETSUS 
Musammat KHURSHED JAHAN— 
PiLaIntirr—Oppositr Party 

U. P. Agriculturists’ Relief Act (XXVII of 
1934), s. 2(2)—Benefit of Act, if can be extended to 
corporation like trust. 

The word “ person “ used in the definition of 
“ agriculturist in s. 2 (2), U. P. Agriculturists’ 
Relief Act, must be interpreted in the sense of a 
juristic person and would, as such, include a body of 
persons likethe trustees and tne trustees can be 
regarded as agriculturists within the meaning of the 
definition of that term as givenins 2 (2) of the Act. 
Consequently the benefit of the U.P. Agriculturists’ 
Relief Act, can be extended to a corporation like 
a trust. Phul Mati Deviv. Lila Dhar (1), applied 

C. R. App. against the order of the Civil 
Judge, Mohanlallganj, Lucknow, dated 
October 19, 1935. 

Order of Reference to a Full Bench. 

Zia-ul Hasan and Smith, JJ.—(Decem- 
ber 23, 1936).—This is an application in re- 
vision against an order of the learned Civil 
Judge of Mohanlallganj refusing the appli- 
cants application fcr reduction of interest 
under s. 30 of the Agriculturists’ Relief Act. 

The applicant is one of the trustees of a 
trust created by Lala Indar Prasad. He 
and the other trustee executed a deed of 
simple mortgage in -favour of the opposite 
party to pay off a decree standing against 
Indar Prasad. 

The learned Civil Judge was of opinion 
that the provisions of the Agriculturists’ 
— Act could not be applied to a corpora- 

ion. 

As between ourselves we are not agreed 
on the point involved, one of us being in- 
clined to the view that a corporation, like 
a trust, comes under the definition of ‘agri- 
culturist’ and the other holding a contrary 
opinion, it is ordered that the case be laid 
before the Hon'ble the Chief Judge for the 
constitution of a Full Bench to determine 
the following question :— 

Can the benefit of the Agriculturists* 
Relief Act be extended to a corporation like 
a trust ? 

i Makund Behari Lall, for the Appli- 
cant. 


Mr. Suraj Sahai, for the Opposite Party. 
-Judgment of the Full Bench. 
One Lala Indar Prasad, who owned con- 
siderable zamindari property executed a 
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deed of trust appointing three persons for 
the management of the estate. The trustees 
on February 21, 1933, executed a deed of 
simple mortgage in respect of a portion of 
the trust property in favour of the opposite 
party. The latter brought a suit on the 
basis of this mortgage on November 3, 1934, 
and obtained a decree for sale, which was 
made absolute on October 19,1935. The 
trustees made an application under ss. 3, 4, 
ð and 80 of the Agriculturists’ Relief Act. 
Subsequently they confined the application 
to arelief for reduction of interest under 
s. 30 of the Act. The learned Civil Judge 
of Mohanlallganj, Lucknow, dismissed the 
application on the ground that the trustees 
cannot be deemed to be agriculturists 
within the meaning of the Act. One of the 
trustees applied to this Court in revision 
against this order. The application was 
heard by a Division Bench. The Judges 
forming the Bench not being in agreement 
on the point involved, they referred the fol- 
lowing question toa Full Bench :— 


“Can the benefit of the Agriculturists’ Relief Act be 
extended to a corporation like a trust.” 


The question resolves itself into this: 
whether the tiustees can be regarded as 
agriculturists within the meaning of the 
definition of that term as given ins. 2 (2) 
of the Act. The definition includes persons 
who pay a certain amount of Government 
Revenue or a certain amount of rent. The 
learned Civil Judge was of opinion that the 
definition can apply only to persons actually 
engaged in the avocation of agriculture. 
We have failed to discover anything in the 
terms of the definition to justify this view. 
We can see no juslification for reading any 
such condition in the terms of the defini- 
tion when there are no words to that effect. 
If the view of the learned Civil Judge 
were accepted, a large body of proprietors 
who are not actually engaged in the avoca- 
tion of agriculture would be excluded from 
the benefits of the act In the absence of 
a clear provision to that effect we can see 
no ground for limiting the scope of the 
definition in the way in which the Civil 
Judge has limited it. In this connection 
reference may also be made to the deci- 
sion of their Lordships of the Allahabad 
High Court in Phul Mati Devi v. Lila Dhar; 
(1987) A. L. J. p. 459 (1). It was held in 
that case that where the lands were in the 
actual occupation of a thekadar, the pro- 
prietor and the thekadar both, if other 
conditions are fulfilled, should be consider- 

(1) (1937) A L J 459; 170 Ind. Oas. 113; 937) R D 


a A I R1937 All. 476; (1937) AL œR 629,10 R A 
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ed as “agriculturists”. The proprietor 
holds if in his capacity as proprietor, 
while the thekadar holds it as such. 

The word “person” used in the definition 
must in our opinion be interpreted in the 
sense of a juristic person and would, as 
such, Include a body of persons like the 
trustees. The word “person” has not been 
defined in the Act, but the definition of that 
term contained in s. 4 (33) of the U. P. 
General Clauses Act (I of 1904) includes 
any company or association or body of in- 
dividuals, whether incorparated or not. We 
ate clearly of opinion that this is sufficiently 
wide to include a body of persons like the 
trustees. It cannot be denied that the 
trustees are the legal owners of the estate. 
Admittedly they are recorded as proprietors 
and pay Government Revenue amounting 
to Rs. 4,808-10-0 per annum. They must, 
therefore, be regarded as agriculturists 
within the meaning of the definition con- 
tained in the Agriculturists’ Relief Act. 
The learned Counsel for the opposite party 
has also referred to the provisions of s. 142 
of the Land Revenue Act, and argued that 
the trustees are under no personal liability 
for the payment of the Government Re- 
venue. Assuming this to be so, it cannot 


affect their position as persons paying the. 


requisite amount of land revenue, and as 
such, entitled to be regarded as agricul- 
turists for the purp~se of the Agriculturists’ 
Relief Act. We are, therefore, of opinion 
that the inferpretation placed by the learn- 
ed Civil Judge is not correct, and that 
persons in the position of trustees must be 
regarded as agriculturists within the mean- 
ing of the definition contained in s. 2 (2) 
of the U. P. Agriculturists’ Relief Act. We, 
accordingly, answer the question referred to 
the Full Bench in the affirmative. 
D. Order accordingly. 





ALLAHABAD HIGH COURT 
Second Civil Appeal No. 867 of 1935 
-March 30, 1937 
- ALLSOP, J. 
Masammat JAMNA KUNWAR—Puaintier 
—APPELLANT 


l VETSUS 
KUNJ BEHARI LAL AND ANOTEBR— 


DERENDANT3 —RESPONDENTS. 

Practice—Procedure— Rules of, laid down in Civil 
Procedure Code—English rules, if can be referred— 
Parties—Particular person not joined—Dismissal of 
claim, propriety—Proper course—Partnership—Suit 
for accounts—All partners not impleaded—Suit, 
whether should be dismissed—Necessary partner 
ampleaded after claim against him was barred— 
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Such partner, whether could be joined as pro forma 
defendant—-Limitation against contesting partners, 
whether affected. 

The rules of procedure in England have no effect 
upon the rules of procedure in partnership matters 
in this country because procedure here is clearly 
laid down inthe Code of Oivil Procedure and the 
rules in Sch. I which are made under it. Oourts in 
India canonly refer to the Law of England upon 
these points if there is no provision for them in 
Indian rules and if the English Law represents 
the principles of justice, equity and good conscience, 

It is clearly the intention of the rules in the 
Code of Civil Procedure that no suit should fail and 
that no claim should be dismissed merely upon the 
technical ground that a particular person has not 
been made a party tothe proceedings. If it is con- 
sidered that he should bea party the proper course 
is tosee that he is impleaded. If he is not implead- 
ed for some reason then the proper course is as far 
as possible fo do justice between the parties who 
are before the Court. There may be cases in which 
it is impossible to pass a decree of any kind in 
favour ofa plaintif against a defendant without 
affecting adversely the interests of others who are 
not parties to the proceedings and it may be in such 
cases that the only possible course is fio refuse to 
pass a decree, but every case must be considered 
upon its own merits. 

There is no rule inthe Civil Procedure Oode, or 
otherwise applicable tothe Courts in U. P.that no 
suit for the accounts of a partner shall proceed 
unless all the partners are impleaded as plaintiffs or 
defendants. There is n» reason in equity, justice or 
good conscience why any such rules should be im- 
ported into the law contrary to the rules of proze- 
dure which areclearly laid down. 

[Oase-law discussed. | 

The rules of limitation apply only to claims 
The factthat a claim isbarred against a particular 
defendant does not prevent that defendant being im- 
pleaded pro forma. 

Where in asuit for accounts one of the partners, 
who is a necessary party, is made a pro forma de~ 
fendant, only when the claim against him is barred, 
once he becomes a party, the suit cannot fail for 
non-joinder and the limitation period against the 
contesting partners cannot be affected by the fact 
that he isimpleaded afterthe expiry of limitation. 
Jagannath Mandal v. Amulya Krishna Kundu (7) 
and Mahomed Ishag v. Sheikh Karamul Huq (8), re- 
ferred to, Chaudhri Jahangira v. Sarup (9), relied 
on. 


8. C. A. from the decision of the Sub- 
Judge, Moradabad, dated April 8, 1935. 

Mr. Shabd Saran, for the Appellant. 

Mr. S. N. Seth, for the Respondents. 


Judgment.—This second appeal arises 
out of a suit in which the appellant Musam- 
mat Jamna Kunwar wasthe plaintiff and 
Kunj Behari Lal and Ajodhia Prasad were 
the original defendants. Ajodhia Prasad 
was the father of Kunj Behari Lal. He 
died before any written statement could be. 
put in on his behalf. Musammat Jamna 
Kunwar alleged that her deceased husband . 
and the two defendants Ajodhia Prasad and 
Kunj Behari Lal had been members of a 
partnership, that after her husband's death 
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she had taken his place and that Ajodhia 
Prasad and Kunj Behari Lal who were 
the managing partners had not paid to 
her, her share of the profits accruing to 
the firm. After the death of Ajodhia 
Prasad the suit proceeded against Kunj 
Behari Lal and he tock the plea eventually 
that Ram Sarup, a relation of the plain- 
tiff, was a member of the firm and that 
he should beimpleaded. Ram Sarup was 
Impleaded accordingly, but that was not 
till the period of limitation for a suit for 
accounts against him had expired. The 
learned Munsif found that Kunj Behari 
Lal and Ajodhia Prasad and Ram Sarup 
had all three been partners in the firm. 
He held that Kun} Behari Lal was liable to 
account for the profits of the firm, but came 
to the conclusion that the whole suit should 
be dismissed because Ram Sarup was & 
necessary party and had not been impleaded 
till the period of Jimitation had expired. 
The learned Judge of the lower Appellate 
Court supported the learned Munsif's con- 
clusion that the whole suit should be dis- 
missed because it could not proceed against 
Ram Sarup. The question in second appeal 
is whether the conclusions of the Courts 
below upon this point are right. 

These conclusions depend really upon 
two propositions. One of these is that a 
suit for the accounts of a partnership 
should be dismissed if all the partners are 
not impleaded. The second is that a party 
cannot be impleaded at all if any claim 
which might have been made against him 
is barred by limitation. In my opinion, 
neither of these propositionsis true. The 
first proposition is based upon aseries of 
dicta and decisions beginning from the 
case in Ram Dayal v. Junmenjoy Coondoo 
(1). In that case it was certainly said 
that it had been held more than once that 
if asuit was brought by certain persons as 
plaintifis and they omitted in the first in- 
stance to join with them as co-plaintiffs 
persons who were necessary parties, and 
these parties were afterwards added as 
plaintiffs at atime when for them the claim 
was time-barred, the whole suit must be 
dismissed and the learned Judges added 
that they could see no distinction in 
principle between the case of one who ought 
to have been originally a plaintiff and the 
case of one who ought to have been origi- 
nally a defendant. That was a suit for 
partnership accounts and the suit was 
dismissed because it was found that a 


necessary party had not been imp) 
(D 14.0 791. n impleaded as 
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a defendant. About this case I think I 
need only say that it was decided in the 
year 1887 when the Civil Procedure Code 
of 1882 was in force and that at that time 
the rule was that no suit should be de- 
feated by reason of the misjoinder of 
parties, whereas the rule now is that no 
suit shall be defeated by misjoinder or 
non-joinder of parties and the Court may 
in every suit deal with the matter in con- 
troversy so far as regards the rights and 
interests of the parties actually before it. 
My attention has been drawn to the case 
in Ambika Charan Guha v. Tarini Chardn 
Chanda, 19 Ind. Cas. 963 (2) which was 
decided in the year 1913. This case certain- 
ly did follow the case to which I have 
already referred and it was decided after 
the new Code of Civil Procedure came 
into force. The learned Judges did not, 
however, make any remark upon the addi- 
tion to the provisions of law that no suit 
should be defeated by reason of the non- 
joinder of parties. They did not discuss 
the principles underlying that decision but 
were content- to express their agreement 
with the principle laid down in Ram Dayal 
vV. Junmenjoy Coondoo (1) thatin a part- 
nership suit all the partners must be made 
parties or the suit will fail. 

Learned Counsel for the respondents had 
drawn wy attention tothe remarks made 
in Lindley on Partnership, Ed. 8, 
pp. 341, 533, 536 and 537 on the question 
of the parties who should be impleaded in 
partnership suits. I may say at once that 
it does not seem tome that the rules of 
procedure in England have any effect 
upon the rules of procedure in these matters 
in this country because our procedure is 
clearly laid down in the Code of Civil Pros’ 
cedure and the rulesin Sch. I which are 
made under it and we have no reason to 
refer to any other law. We could only refer 
to the Law of England upon these points if 
there was no provision for them in our 
own rules and if the English Law repre- 
sented to our minds the principles of 
justice, equity and good conscience. However; 
I find even if we were to follow the princi- 
ples of ihe English Law that it is by no 
means the universal rule as laid down in 
Lindley that all partners must be impleaded 
in partnership suit. No doubt in most 
cases it would be advisable to implead 
them, but it does not necessarily follow 
that the result of failing to implead them 
is that the suit instituted by the plaintiffs 
must be dismissed. It seems to me that it 

(2) 19 Ind, Cas, 963; 18 C W N 464. 
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‘is clearly the intention of the rules in the 
Oode of Civil Procedure that no suit should 
fail and that no claim should be dismissed 
merely upon the technical ground that a 
particular person has not been made a 
party to the proceedings. If it is con- 
sidered that he should be a party, the pro- 
per course is tosee that he is impleaded. 

he is not impleaded for some reason 
then the proper course is as far as possible 
to do justice between the parties who are 
before the Court. There may be cases in 
which it is impossible to pass a decree of 
aty kind in favour of a plaintiff against a 
defendant without affecting adversely the 
interests of others who are not parties to 
the proceedings and it may be in such cases 
that the only possible course is to refuse 
to pass a decree, but every case must be 
considered upon its own merits, and I do 
not think that any suit should be dismissed 
merely upon the ground that some party 
has not been impleaded. The facts of each 
case should be examined and if it is found 
that itisimpcssible in justice and equity 
to pass a decree in favour of the plaintiff, 
the decree should be refused upon that 
ground alone. l 

Learned Counsel for the respondents is 
unable to bring to my attention any rule 
in the Civil J rocedure Code or otherwise 
applicable to the Courts in this province 
that no suit for the accounts of a partner 
shall proceed unless all the partners are 
impleaded as plaintiffs or defendants. I can 
find no reason in equity, justice or good 
conscience why any such rules should be 
imported into thelaw contrary tothe rules 
of procedure which are clearly laid down. 
I may mention that the case in Ambika 
Charan Guha v. Tarini Charan Chanda, 
19 Ind. Cas. 963 (2), also makes reference 
to a previous ruling, i. e. Jogendra Nath 
Singh v. Secretary of State 17 Ind. 
Cas. 921 (3). In that case it was held that 
there was a distinction between necessary 
. parties and proper parties to a suit and 
the learned Judges seem to have thought 
that the failure to implead a necessary 
party was fatal toa suit but even in that 
zase a necessary party was considered only 
to bea person against whom a right to 
some relief existed and whose presence was 
necessary in order to enable the Court 
effectually and completely to adjudicate 
upon and settle all questions involved in the 
suit. The second condition implies that no 
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Judges intended to hold I do not think 
that anybody would have any difficulty, 
in agreeing with them, but in the event of 
a necessary party in this sense not being 
impleaded, the suit would be dismissed not 
upon the ground of misjoinder but upon 
the ground that it was not possible to give 
the plaintiff a decree without affecting the 
interest of others who were not before the 
Oourt. In sofar as the case in Ambika 
Charan Guha v, Tarini Charan Chanda, 
19 Ind. Oas. 963 (2) depends upon thig 
previous ruling in Jogendra Nath Singh 
v. Secretary of State, 17 Ind. Cas. 921 (3), 
there is no reason to differ from it. 


A reference has also been made to the 
case in Srinath Pal v. Hari Charan Pal 
(4), but that was a case where there was 
a request that a partnership should be 
dissolved and the learned Judges pointed 
out that they could not dissolve the part- 
nership in the absence of some of the 
partners. That also I think would be 
one of that class of cases in which 
the deeree would be refused not on the 
ground so much of misjoinder as upon the 
ground that no effective decree could be 
passed. Another case of that class is in 
Madho Ram v. Jagat Singh, 52 Ind. Cas. 18 
(5). That was a case of a pre-emption in 
which the original vendee had transferred 
the property by creating a trust in favour 
of a temple and a decree was refused be- 
cause the temple had not been made a 
party and it was impossible to obtain 
possession of the property or to obtain any 
effective decree without the temples being 
impleaded. Learned Counsel has also re- 
ferred me tothe casein Raj Chunder Sen 
v. Ganga Das Seal (6), but that seems to 
me to have been a case entirely different 
from the one with which I am concerned, 


It was a case in which a decree 
had been passed that certain pay- 
ments should be made by various 


parties one to another and after the decree 
was passed while an appeal was ‘pending 
one or other of the parties died. No legal 
representatives were impleaded and the 
Appellate Court came to the conclusion 
that it was impossible to upset the decree 
without affecting the rights of persons who 
were no longer in the array of parties. That. 
again seems to have been a case where the. 


(3) 17 Ind. Cas. 921; 16 O L J 385; 17 O W N 835, ` 
(4)70 L J 266. 


(5) 52 Ind. Oas. 18; A IR 1919 All. 322;1 UP LR’, 


person isa necessary party ifit is possible (A) 7. 
(6) 31 © 487; 3L IA71;1 A LJ 145; 8 Sar.. 823 
(Œ 0). a ee: 


to adjudicate upon the rights of others in 
his absence. If that is what the learned 
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appeal was dismissed not so much for non- 
joinder but because no effective decree 
could be passed in the absence of some of 
the parties. 

On the other side there is the case in 
Jagannath Mandal v. Amulya ` Krishna 
Kundu (7), which is based upon the case 
in Mahomed Ishaq v. Sheik Karamul Hug 
(8). These two rulings affect the second 
proposition which the Courts below have 
relied. Those Courts have come to the 
conclusion that Ram Sarup could not be 
impleaded because the claim against him 
. was barred by limitation. They have over- 
looked the fact that no claim was made 
against him at all. The two cases to which 
I have referred have laid down that the 
rules of limitation apply only to claims. 
The fact that a claim is barred against 
a particular defendant does not prevent 
that defendant being impleaded pro forma 
as Ram Sarup was impleaded in this case. 
A similar principle emerges from the 
decision in Chaudhri Jahangira v. Sarup 
(9). That was a case in which under the 
provisions of s. 194, Agra Tenancy Act, 
a suit against a tenant for arrears of rent 
could not proceed in the absence of co- 
sharers other than the plaintiffs. The other 
co-sharers were impleaded after the period 
of limitation had expired, but it was held 
that this did not affect the result as against 
the defendant tenant. As the learned 
Judge remarked, the provisions of s. 22, 
Limitation Act, are that a suit as regards 
a new defendant impleaded after the 
institution of the suit shall be regarded 
as having been instituted when he was 
made a party and the suit against the 
tenant defendant would consequently be 
deemed to have been instituted when it was 
instituted and not when the pro forma de- 
fendants were impleaded. The same 
principle seems tome to apply to the case 
before me. Even if it is admitted that the 
suit could not proceed until Ram Sarup 
was a party to it, still once he became a 
party the suit could not fail for non-joinder 
and the period of limitation against the 
contesting defendant Kunj Behari Lal could 
not be affected by the fact that Ram Sarup 
was impleaded after the period of limita: 
tion bad expired. I have considered the 
judgments of the Courts below and I do 
not think that there is any technical rule 
or any principle of equity or justice which 

(7) A IR 1927 Cal 794; 104 Ind. Cas. 576;46 OL 


J 118. 

(8) 120 W N &4;60L J 558. 

(9) A IR 1930 AIL 309; 123 Ind. Cas. 
Rul, (1930) AI. 444;14R D 327. 
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can justify the conclusions to which they 
have come. This does not appear to be a 
case where the defendant can suffer in 
any way by the failure of the plaintiff in 
the first instance to implead Ram Sarup. 
It is a pure question of accounting. If 
Kunj Bebari Lal can show that no money 
is due from him or that only some money 
is due from him and the rest is due from 
Ram Sarup or if he can show that the 
money due from him is due not to the 
plaintiff but to Ram Sarup then no doubt 
the decree must be passed accordingly; but 
the accounts can now be examined in the 
presence of all the parties and if it is found 
that any sum of money is due from Kunj 
Bhari Lal to the plaintiff, I can see no reason 
whatsoever why the plaintiff should not 
recover it. 

In my opinion the decree of the learned 
Judge of the lower Appellate Court cannot 
be upheld. ‘The learned Judge has decided 
only this preliminary question whether 
the suit should be dismissed merely on 
the ground of non-joinder and limitation. 
I set aside the decree and direct that the 
case shall be remanded to him for decision 
according to law. The court-fees payable 
on the appeal shall be refunded. The costs 
will follow the result. Leave to appeal is 


granted. 
D. Appeal allowed. 
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Criminal Appeal No. 115 of 1936 
January 12, 1937 
Davis, J. O. 
RLUHUMAL KUNDANMAL—~ 
APPELLANT 
VETSUS 
EMPEROR— RESPONDENT 

Evidence Act (I of 1872), s. 80—Statement by one 
accused——~When admissible against co-accused— 
Essentials for admissibility stated. 

Section 30, Evidence Act, contemplates that the 
statement of one accused admissible against his co- 
accused must bemade inthe same trial when both 
accused are charged with the same offence and it 
must be a confession which affects himself as well as 


his co-accueed. j 
Or. A. against an order of the Special 


First Class Magistrate, Karachi, dated 
September 26, 1936. 
Mr. Kishinchand H. Nagrani, for the Ap- 


pellant. 
Kazi Khudabux, for the Crown. 
Judgment.—This is an appeal from 


the judgment of the Special First Class 
Magistrate, Karachi (Mr. Bulchand Aloo- 
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mal). The appellant has been convicted 
of an offence under s. 417, Indian Penal 
Code, and sentenced to pay a fine of 
Rs, 300. The offence it is alleged has 
been committed in relation to an agree- 
ment made by this appellant in a pro- 
secution against him under s. 482, Indian 
Penal Oode, and it would appear from a 
perusal of the record and frem the argu- 
ments of the learned Advocates and indeed 
from this conviction itself that the offence, 
if any, committed, by the appellant would 
more probably be dealt with on a charge 
Of an offence under s. 482, Indian Penal 
Code, than under s. 417, Indian Penal 
Code, but I must be careful in my judg- 
ment in this case to say nothing which 
will prejudice either the complainant or 
the accused in the proceedings under s. 482, 
Indian Penal Code, which, I understand 
now, are pending against this appellant 
and Thawerdas and Lachmandas. 

It wasthe case of the prosecution that 
this appellant cheated because when he 
entered into an agreement in the proceed- 
ings under s. 482, Indian Penal Code 
against him, agreeing to return an offend- 
ing die and to abstain from its use, he 
had no intention of doing so and he in- 
duced the complainant to enter into this 
agreement and to compound the offence on 
this false representation. But there appears 
one very material point on which the 
learned Magistrate has fallen into error, 
but the error is not entirely his fault, be- 
cause a wrong date is given by the com- 
plainant in his deposition. But whoever be 
at fault is not really a matter of much mo- 
ment, because what is moreimportant to 
the accused is that this mistake is so 
material as in my opinion to vitiate „the 
judgment of the learned Magistrate and 
introduces into the case such an element 
of reasonable doubt as to the guilt of the 
accused that he must be given the benefit 
of it and the conviction must be set aside 
and the appeal allowed. The learned 
Magistrate has held that four days after 
the agreement that the accused would not 
use the die, the accused used it and he 
infers from such a short lapse of time, and 
he is justified in his inference, that the 
appellant when he made this agreement 
had no intention to abide by it because 
he broke it so shortly after. But it ap- 
pears that the learned Magistrate has made 
a mistake in dates. He has taken Poh 26, 
1992 as January 12, 1936, and he has 
taken this from the deposition of the com- 
plainant himself. But we have verified the 
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date from the calendar, and both the 
learned Assistant Public Prosecutor and 
the learned Advocate for the appellant 
agree that this date should be not Janu- 
ary 12, but January 22. This introduces a 
very serious discrepancy into the judgment 
of the learned Magistrate, because, where- 
as it may well have been fair to argue 
that if the appellant broke the agreement 
four days after it was made he had never 
any intention of keeping it, and, therefore 
he had a guilty intention when he made 
it, the case, in my opinion, is very different 
when instead of the alleged breach having 
been committed four days after, it is found 
to have been committed—assuming for the 
sake of argument it was committed 14 days 
after. Therefore, assuming that this ap- 
pellant did use this die, which is denied 
by him, it appears to me very difficult 
under the circumstances to infer from the 
fact that he used it 14 days after the 
agreement that he had no intention to 
abide by the agreement at the time when 
it was made. Therefore, it appears to me 
that on this ground the appellant is entitled 
to an acquittal, 

It was pointed out to me that according 
to the evidence of Lachmandas, certain 
printing took place on or about January 19, 
1936, while Thawerdas refers to 17th of Poh 
as the day on which he got some of his 
clothes printed with this die by the appel- 
lant, but I do not think that the evidence 
of Lachmandas and Thawerdas should be 
relied upon on this point. Strangely 
enough, he learned Magistrate refers to 
this evidence of Lachmandas as admissible 
as the evidence of an accomplice because 
of s. 30, Evidence Act. But Lachmandas 
is co-accused with this appellant in another 
case: and the learned Magistrate is, I 
think, clearly in error when he applies s. 30, 
Evidence Act, which is as follows: 

“30. When more persons than one are being 
tried jointly for the same offence, and a confession 
made by one of such persons affecting himself and 
some other of such persons is proved, the Oourt 
may take into consideration such conlession as 
against such other person as well as against the 
person who makes such confession.” 

This section clearly contemplates that 
the statement of one accused admissible 
against his co- accused must be made in the 
same trial when both accused are charged 
with the same offence and it must be a 
confession which affects himself as well as 
his co-accused, In this case, as the appel- 
lant was being tried for the offence of 
cheating, it cannot be said that Lachman- 
das was the co-accused of the appellant in 
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respect of the offence of cheating, and, 
therefore, s. 30, Evidence Act, has no ap- 
plication to his evidence. I do not see how 
in these circumstances this conviction can 
properly be maintained. I must, therefore, 
acquit the appellant. The fine, if paid, 
must be refunded. Order accordingly. 
N. > Order accordingly. 





LAHORE HIGH COURT 
Civil Execution Second Appeal No. 
` 1412 of 1936 
March 8, 1937 
SKEMP, J. 
KAHAN CHAND — DsorEE-HOLDER 
. — APPELLANT 
VETSUS 
VASDEV SINGH AND ANoTHaER-— 
- JUDGMENT DEBTORS— RESPONDENTS 
Execution—Mortgage of undivided share—Parti- 
tion—Mortgage, if canbe enforced against share 
originally mortgaged—Partition effected after date 


of decree—Morigagee’s remedy. 
7 A mortgage of an undivided share which under 


a partition had been allotted to another co-sharer 
cannot, in the absence of fraud, be enforced by the 
mortgagee against the share originally mortgaged, 
the mortgagee's sole remedy being to proceed against 
the share which has been allotted to his mortgagor 
jn lieu of the share mortgaged, Insucha case the 
pledge assumes a new form and the “security is 
shifted, as a result of the partition, from the un- 
divided share ofthe mortgagor on tothe property 
which has fallen to his share. This principle 
extends to anexecution when partition is effected 
after the date of the oe and is not confined in 
its application to suits only. 
O Ex. S. A. from an order of the Addi- 
tional District Judge, Lahore, dated July 18, 
1936, reversing that of the Subordinate 
Judge, Second Class, Lahore, dated March 
21, 1936. 

Mr. J. R. Agnihotri, for the Appellant. 

Messrs. Raman Nand and Rup Chand, 
for the Respondents. 
. Judgment.—In the year 1911 Wasdev 
Singh mortgaged his one-third share of a 
joint family house to Kahn Chand for 
Rs: 300 with interest at twelve annas 
- per cent. per mensem, the mortgage being 
without possession. In 1925 Kahn Ohand 
brought a suit on foot of the mortgage deed 
for realisation of principal and interest 
and on March 14, 1925, obtained on the 
confession of Wasdev Singh a preliminary 
decree that the amount was due and 
could be realised from the mortgaged 
property (jaedad marhoona). On Decem- 
ber 18, 1925, the decree was made final 
and the mortgaged property was ordered 
to be put tosale, The . property was put 
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to sale several times but the sale set. 
aside for various reasons; on February 9,, 
1928, one Basheshat ‘Das bought half the 
house for Rs. 7,929-10-0. The house was sold 
subject to the charge of Kahn Chand. = 

A brother of Wasdev Singh named Gian 
Singh sabsequently -applied to be ad- 
judicated insolvent. Basheshar Das then 
sued for partition of the house and. 
obtained a final decree partitioning off his 
half share on March 22, 1935. 

On November 2, 1935, Khan Chand. 
applied for auction of the share belonging 
to his judgment-debtor. An objection was 
taken that he was referring to other pro- 
perty. This was ultimately found against 
the judgment-debtor after the decree- 
holder had lodged certified copies of his 
mortgage-deed and of the plaint; but 
the matter was taken on appeal and the 
learned Additional Judge held that the 
property against which execution was 
sought was not the same as the property 
decreed because of the partition. The 
property against which the decree was 
granted was one-third of the undivided 
house and the property against which 
execution was sought was the divided half 
of the house. Wasdev Singh’s share in the 
house, which originally was one-third, had 
become one-half owing tothe death of his 
father. 

The learned Additional District Judge 
disallowed the application and held that 
the decree-holder had no right to get the 
house sold on the ground that the property 
which he wished to be sold was not the 
same as specified in the decree. It is, 
however, not contested that what he 
wanted to be sold was the half share of 
Wasdev Singh purchased by Basheshar Das; 
whéreas Wasdev Singh had mortgaged 
his one-third share in the undivided house 
to the decree-holder. 

In these circumstances I am of opinion 
that the principle laid down in Amar Singh 
v. Bhagwan Das (1) following many other 
rulings should prevail. Tek Chand, J. said 
at page 757%: 

“The proposition of law is firmly established 
that a mortgage of an undivided share which under 
a partition had been allotted to another co-sharer 
cannot, in the absence of fraud, be enforced by 
the mortgagee against the share originally 
mortgaged, the mortgagee’s sole remedy being 
to proceed against the share which has been 
allotted to his mortgagor in lieu of the share 
mortgaged. In such a case ‘the pledge assumes a 

‘security is shifted, as a 
` (1) l4 Lah 
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result of the partition, from the undivided share 


of the mortgagor on to the property which has 
fallen to his share’. 


Mr. Rup Chand for the’ respondents 
states that this only applies to suits and 
not to executions; but I see no reason 
why the principle should not extend to an 
execution when partition is effected after the 
date of the decree. 

The question remains whether the decree- 
holder is entitled to enforce his claim 
against one-third of the house or aga‘nst 
the entire half of Wasdev Singh. In my 
opinion he can enforce it against two- 
thirds of the share in the possession of 
Basheshar Das; but this is of an academic 
importance as Basheshar Das states that he 
will pay the amount specified in the 
warrant of sale, dated March 23, 1936, 
namely, Rs. 777-7-0. The decree-holder asks 
for interest up to date but I think that 
this will delay matters further. I direct 
the parties to appear on April 8, 1937, in 
the Gourt of Sardar Gian Singh, Subordi- 
nate Judge, Lahore, in order that this 
amount may. be paid tohim. The appel- 
lant is to have his costs in this appeal. 

N. 
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AMBALAVANA PILLAI AND OTHERS 
~À PPELLANTS 
, VETSUS 
GOWRI AMMAL AND oTsERs— 


l RESPONDENTS 

Hindu ` Law~Alienation—Mortgage of minor's 
property by guardian to pay debts of deceased father 
—Substantial portion applied properly— Presumption, 
as to application of small belance—Lender's duty— 
Interest—Compound interest—Onus as to justifica- 
tion—Evidence Act (I of 1872), ss. 32 (2), 34—‘Book’, 
what is—Limitation Act (IX of 1908), s. 21 (2), (3), 
(b) —.Morigage of joint family property by major 
son and guardian of minor son appointed by wili— 
Acknowledgment by both by payment of interest— 
Whether acknowledgment on behalf of joint family 
—Applicability of s. 21 (2). , 

W herea guardian of a minor mortgages minor's prop- 
erty to pay debts due by minor's deceased father, it 
has generally been recognized that when the proper 
application of a substantial portion of the considera- 
tion amount has been proved, the Court might in the 
absence of circumstances creating suspicion presume 
that the small balance is also likely to have been 
required and applied for proper purposes. There is 
no reason for drawing a distinction between a sale 
and a mortgage, in the application of this rule of 
evidence, Secondly, it isa well established rule that 
once circumstances of necessity are shown, a bona 
fide lender is nót bound to see tothe actual applica- 
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tion of thé money-lent. `- 
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It cannot beheld a priort that æ provision for 
compound interest ata rate by no means uncommon 
in this country is so improvident or excessive as to 
throw upon the mortgagee the onus of justifying it 
even inthe absence ofa plea by the defendants. 
Perraju Garu v. Sitarama Chandra Raja Garu (10), 
relied on, 

A collective unity of sheets even at the time that 
the entries cameto be made is implied in the con- 
ception of ‘a book’. It connotes an intention that it 
should serve as a permanentrecord. Beyond these 
two ideas, it isnot necessary that it should consist 
of a particular number of sheets orthat it should 
be bound ina particular way. 

Where amajor son and the guardian of the minor 
sons appointed under the will of the father mort- 
gaged the joint family property and both of them 
acknowledged the debt by paying interest : 

Held, that according to Mitakshara, it was incom- 
petent tothe only adult co-parcener of the joint 
family consisting of himself and his minor co-parce- 
ners to appoint a testamentary guardian to the 
co-parcenary properties of the minor co-parceners. 
The appointment ofthe guardian, therefore, being 
invalid, the minor sons could not be regarded as 
parties tothe mortgage in their individual capacity. 
Section 21 (2), Limitation Act, therefore, had no 
application and the acknowledgment by the major 
son must be regarded as an acknowledgment made 
by the manager on behalf of the joint family and was, 
therefore, binding on the minor sons. Chidambara 
Pillai v, Rangaswamt Naicker (1) and Gharibullah 
v. Khalak Singh (7), relied on. 

C. A.against the decree of the Sub-Judge, 
Cuddalore, in O.8. No. 51 of 1931. l 

Messrs. C. S. Venkatachariar and D. 
Ramaswami Ayyangar, for the Appellants. 

Mr. S. Srinivasa Ayyangar, for the Res- 


pondents, . 


Varadacharlar, J.—This appeal arises 
out of a mortgagee's suit for sale. The 
appellants (defendants Nos. 1 to 4) are the 
sons of one Muthuvelayudham Pillai who 
died early in 1910, when the eldest son 
defendant No. 1 had just attained majority. 
It is said that Muthuvelayudham left a 
will whereby he appointed his wife's 
brother Arunachala to be the guardian of 
his minor sons. According to the decision 
of the Fall Bench in Chidambara Pillai y. 
Rangaswami Naicker (1) this appointment 
of Arunachala as guardian must bé held 
to be invalid as the father and sons were 
members of a joint Hindu family and the 
property was ancestral. The evidence 
establishes that - Muthuvelayudham was 
indebted tothe extent of about Rs. 10,000 
at his death und some of the creditors pres- 
-sed for payment. A sum of Rs. 8,000 was 
accordingly borrowed in October 1910 under 
the suit mortgage to pay off the creditors 
named in the mortgage bond Ex. A. The 
mortgagé bond’ was executed by defendant 
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No. 1 and by Arunachala as testamentary 
guardian of defendants Nos 2 to 4. Various 
contentions were raised before the lower 
Court, some of them, we regret to say, 
reckless and frivolous in view of the fact 
established by the evidence, The appel- 
lants went so far as to say that their: father 
left no debts, that there was no necessity 
to borrow, that no money was borrowed 
under Ex. Aand that the document must 
be the result of collusion between plaintiff 
and Arunachala. These points were all 
found against the defendants in the lower 
Court and were not argued before us. The 
principal question pressed in appeal was 
the plea of limitation ; but before dealing 
With it, we may brietly dispose of one other 
contention advanced by the learned Counsel 
for the appellants. 

Out of the sum of Rs. 8,000 borrowed 
under Ex. A, the lower Oourt found that 
Rs. 7,300 cdd had been shown to have been 
applied in discharge of debts due by the 
father. This finding was accepted by Mr. 
Venkatachariar ; but he argued that in the 
absence of proof as to the application of the 
remaining sum of Rs. 600 odd, the mort- 
gage could not be held to that extent 
binding on defendants Nos. 2to4. There 
are two answers to this contention. It has 
generally been recognized that when 
the proper application of a substantial 
portion of the consideration amount has 
been proved, the Court might in the 
absence of circumstances creating suspicion 
presume that the small balance is also 
likely to have been required and applied 
for proper purposes. There is no reason for 
drawing a distinction between a sale and a 
mortgage, in the application of this rule 
of evidence. Secondly,it is a well estab- 
lished rule that once circumstances of neces- 
sity are shown, a bona fide lender is not 
bound to see to the actual application of the 
money lent. The evidence in this case 
establishes that there were debts to the 
extent of about Rs. 10,000 at the time of the 
suit mortgage. Exhibit L is one of the 
promissory notes referred to in the suit 
mortgage. But for their own convenience 
the mortgogors did not wholly discharge 
Ex. L, but utilised part of the mortgage 
money for discharging the debts due under 
Exs. Dand E and repaid only a portion 
of the debts due under Ex. L. In these 
circumstances, there is no reason to doubt 
that the mortgagee bona fide believed that 
the amount borrowed was required to meet 
debts due by the father. 

The Subordinate Judge observes in 
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para. 14 of his judgment that at the trial 


the defendants did not seriously dispute 
the payment of consideration or the binding- 


character of the purposes for which the loan 


was borrowed. The question of limitation 
arises under the following circumstances : 
The mortgage bond fixes a period of 5 years 
for payment. The period of limitation for 
a suit on the mortgage would thus have 
expired in the ordinary course in October 
1927. Anextreme contention put forward 
on behalf of the plaintiff that under the 
terms of the document limitation would 
Commence to run only from the date af 
demand by the plaintiff and that such 
demand in respect of the principal amount 
was for the first time made only in August 
1928 was rightly rejected by the lower 
Oourt. 

To save the suit from the bar of limita- 
tion, the plaintiff relied (1) upon a pay- 
ment of Rs. 4,900 by Arunachala in April 
1917 as for interest accrued due on the 
bond up to October 1916, and (2) upon a 
payment of Rs. 1,000 on August 10, 1928, 
towards interest due ander the mortgage- 
deed. The second payment is endorsed on 
the mortgage-bond itself and the endorse- 
ment has been marked Ex. A-2. The 
entry is signed by defendants Nos. 1, 2 
and 4. Its genuineness was not disputed ; 
but if was said (a) that no money was in 
fact paid, ‘b) that the endorsement was 
obtained by misrepresentation, and (c) that 
as the endorsement had not been signed 
by the third defendant, it could not avail 
to save the suit from the bar of limitation 
so far as his share of the mortgaged pro- 
perty was concerned. The payment al- 
leged to have been made by Arunachala in 
1917 is also endorsed on the mortgage-bond 
and the endorsement has been marked 
Ex. A-1. The appellants contend (a) that 
this endorsement is not genuine, the 
signature of Arunachala being a forgery, 
(b) that there was in fact no such payment, 
and (c) that in any event the payment or 
the endorsement cannot avail to save the 
bar of limitation, as Arunachala was not 
authorised to make the payment. These 
various points have been strenuously pres- 
sed before us. It will be noticed from the 
dates that unless both the payments are 
found to be true and effective, the plaintiff 
cannot escape the bar of limitation. 

Dealing first with the factum of pay- 
ment of Rs. 4,900 in 1917, the evidence 
relating toit apart from the endorsement 
A-1, consists of the testimony of P. W, 
No. 4 and an entry in Ex. H, If the entry 
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in Ex. H is genuine and admissible, it 


certainly goes along way to prove the truth. 


of the payment. Appellant’s learned 
Counsel accordingly contended that Ex. H 
-is not admissible and has not been properly 
proved. P. W. No. 4 who has been a 
gumasiah of the plaintiffs husband from 
before 1910 and P. W. No. 6 who is a well- 
to-do person, a nephew of the plaintiff's 
husband, whom the Subordinate Judge 
considered to be quite trustworthy deposed 
that Ex. H was in the handwriting of the 
plaintiff's husband who died somewhere in 
1938. Appellant’s learned Counsel has not 
thought fit to controvert this fuct. Exhibit H 
contains an entry in the writing of the 
plaintiff's husband against April 16, 1917, 
that asum of Rs. 4,900 was received in 
respect of the interest due under the suit 
mortgage up to October 4, 1916. One of the 
contentions urged by Mr. Venkatachariar 
was that it was not sufficient to prove the 
handwriting of the entry but the entry 
must be spoken to by somebody who saw 
it being made. We are unable to accede 
to this contention. His main argument 
however was that Ex. H was not “a book” 
at all and much less ‘‘a book kept in the 
course of business” and it will not, therefore, 
come unders. 32,cl. (2), or, unders. 34, 
Evidence Act. He referred in this con- 
nection to certain observations in Mukund- 
ram v. Dayaram, 23 Ind. Oas. 893 (2) Hingu 
Miah v. Heramba Chandra (3) and Ningwa 
v. Bharmappa (4). ' 
- We do not think it necessary or useful 
to ‘attempt an exact definition of ‘a book.’ 
We may take it that a collective unity of 
sheets even at the time that the entries 
came to be made is implied in the con- 
ception of ‘a book.’ We may also assume 
that it connotes an intention that it should 
serve as a permanent record. Beyond these 
two ideas, it is not necessary that it should 
consist of a particular number of sheets or 
that it should be bound in a particular wuy. 
Judged by the standards prevailing amongst 
Indians who keep private books of accounts 
not meant for trade purposes Ex. H is a 
decent enough book though stitched. The 
nature of the entries makes it clear that the 
books must have been stitched before the 
entries began to be made, because each 
entry covers both the sheets, that is, the 
entry begins on the left page and runs on 
intothe right page. At the top of the first 
page, there is a heading ‘account of V. 

(2) 23 Ind, Oas. 893; 10 NLR 44; A I R 1914 Nag, 44. 

(3) 13 O L J 139; 8 Ind, Oas, 81, 
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M. GQ's (plaintiff's) cash receipts and dis- 
barsements’ and this heading is proved to 
be also in the handwriting of the plaintiff's 
deceased husband. We have, therefore, 
no hesitation in holding that Ex. H is 
a book within the meaning of ss. 32 and 34. 

There is, however, room for argument 
as to what the course of business referred 
toinss. 32 and 34 is, that is, whether a 
person’s private account of his domestic 
receipts and expenses will fall under those 
sections or whether they relate only to 
business books in the commercial or pro- 
fessional sense. On behalf of the respon- 
dents Mr. Sreenivasa Iyengar maintained 
that even private books of account not 
relating to a trade or business are covered 
by these sections and that the expression 
course of business merely corresponds to 
what may be called routine or to the ex- 
Pression ‘course of public and private busi- 
ness' in s. 114. Alternatively, he main- 
tained that as under the Indian law it is 
not necessary for the purpose of admis- 
sibility underss. 32 and 34, that the book 
should have been maintained as a matter of 
duty, Ex. H might he held to be main- 
tained in the course of business even in 
the stricter sense, because it was kept by 
plaintiffs husband exclusively in respect of 
his dealings with his wife’s money’s during 
a period when he was dealing with those 
moneys. The evidence shows that he kept 
separate books in respect of his own family 
affairs. 

In support of this distinction, Mr, Sree- 
nivasa Aiyangar relied on some observa- 
tions in: Lefbure v. Worden (5). We do 
not, however, think it necessary to come to 
a decision in this case on the meaning of 
the expression ‘course of business’ in 
ss. 32 and’34, Evidence Act, because sub- 
cl. (2), s. 32 also makes relevant any 
‘acknowledgment written or signed by a 
deceased person of the receipt of money, 
goods, securities or property of any kind’, 
Illustrations (e) and (g) to the section in- 
dicate that the pieces of evidence made re- 
levant by the latter part of cl. (2) are not 
restricted to what is done in the course of 
business if the word “business” is to be 
understood in a narrow sense. The entry 
in Ex. H is undoubtedly an entry of the 
kind contemplated by the words above 
quoted from cl. (2), s. 32. It need not 
necessarily be against the pecuniary inter- 
rest of the person making the entry, bee 
cause that kind of entry is separately 
provided for in cl. (3). We, therefore, hold 

(5) (1750) 28 E R 36; 2 Ves, Sen. 54, 
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that the entry in Ex. H is admissible; and, 
if it is admissible, there can be little doubt 
as tothe weight to be attached to it. As 
the entry .must have been made before 
1918 (when the plaintiff's husband died) 
it was made at a time when there was 
no motive whatever for making a false 
entry of a payment of such large amount 
towards interest due under the suit bond. 
There was then no question of any danger 
of limitation to be provided against. In 
this view, it is unnecessary to consider 
whether or not Ex. W, the corresponding 
ledger, is admissible in evidence. (Their 
Lordships discussed the evidence of P. W. 
No. 4 regarding Ex. H and proceeded.) 
Under the law asit stood prior to 1927 
no writing signed by the person making 
the payment was necessary under s. 20, 
Limitation Act, where the payment was 
made asfor interest. It is, therefore, not 
necessary for us to decide whether the en- 
dorsement Ex. A-l is genuine or not. 
(Their Lordships on discussion of the evi- 
dence found that Ex. A-1 was genuine 
and that Ex. A-2 was payment made by 
defendant No. 1 who was admittedly 
manager of the joint family of defendants 
Nos. 1 to 4 and then continued.) Mr. Venka- 
tachariar finally contended that as a matter 
of law the part payment and the endorse- 
ment made by defendant No. 1 in 1928 
cannot, in the circumstances of this case, 
avail tosave limitation as against defen- 
dant No. 3, and the payment by Arunachala 
in 1917, even if it had been made under 
the directions of defendant No. 1, could 


not avail as against defendants Nos. 2 to 4.. 


His point was that a payment by the 
manager of a joint Hindu family would 
avail to save limitation as against the other 
members only when the contract of loan 
had been entered into by the manager 
‘alone; but that in cases where the other 
members of the family were also parties to 
the original contract of loun, the manager 
would only be in the position of one of 
several joint contractors and that by reason 
:of the express provisions of cl. (2), s. 21, 
Limitation Act, a payment by him could 
be of no avail as against the other parties 
to the contract. The authorities and con- 
siderations bearing upon this question have 
‘been referred to in Lakshmi Naidu V. 
Somabantt Gunnamma (6); but it is not 
necessary for the purposes of this case to 
decide that question. 
- 124 Ind. Cas. 1053; 41L W 94; (1935 
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In view of the decision in Chidambara 
Pillai v. Rangaswami Naicker (1). Aruna- 
chala was notin law the guardian of de- 
fendants Nos. 2 to 4, and they cannot, 
therefore, be regarded as parties to the 
morigage in their individual capacity. 
According to the decision of the Privy 
Council in Gharibullah v. Khalak Singh 
(7), the suit mortgage must, in the circum- 
stances, be regarded as one entered into 
by defendant No. 1 as manager of the 
family. [n this view the question of the 
effect of cl. (2), s. 21, will not arise. An- 
other answer tothe argument is furnished 
by the provisions of the clause added to 
sS. 21, by Act I of 1927. It provides that 
where a liability has been incurred by or 
on behalf of a Hindu undivided family as 
such, an acknowledgment or payment made 
by or by the duly authorised agent of the 
manager of the family fer the time being 
shall be deemed to have been made on be- 
half of the whole family. Mr. Venkatachariar 
suggested that these words should be under- 
stood to relate only to cases in which, the 
original contract had been entered into by 
the manager alone. Neither the statement 
of objects and reasons appended to the bill 
nor the recommendation of the Civil Justice 
Committee with reference to which this 
clause was added warrants this limitation of 
the effect of the clause. On the other hand, 
the expression ‘liability incurred by or on 
behalf of the family, suggests that the 
family as a whole might be a party to the 
contract or the managing memberon be- 
half of the family might have entered into 
the contract. 


It was next argued that the mere fact 
of the payment having been made by a 
person who happens to be the managing 
member is not sufficient but the payment 
must purport to be made by him as such 
manager. Neither the language of the 
Clause nor anything in the decided cases. 
supports this contention. Reliance was 
placed on some observationsin Scholey v. 
Walton (ð), to the effect that it did not 
appear in that case whether the payment 
relied on was made by an executor in the 
capacity of executor. As explained in In 
re MacDonald: Dick v. Fraser (9), the fact 
in the Meesan & Welsby case was that the 
same account contained two sets to debits, 


(7) 25 A 407; 30 I A165; 8 Sar. 483;5 Bom. L R 
42870 W N 681(P O). 
(E) (1844)12 M& W 510; 152 ER 1299; 13 L J Ex, 


122; 8 Jur. 319; 67 R R414.- 


(9) (1897) 2 Ob, 181; 66 L J Oh, 630; 76 L T 713; 45 
WR 628, ee oe 
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some relating to the transactions of the 
testator and some to the personal transac- 
tions of the executor; and when all that 
appeared was.a credit entry in favour of 
the person who was.also the executor, the 
Court observed that in the absence of fur- 
ther information it could not be said whe- 
_ther the credit related to tho executor’s 
personal transactions or to the transactions 
of the testator's estate. There is no ques- 
tion of any such two-fold liability in the 
present case. The plea of limitation must 
accordingly be overruled. 

„With reference to the provision for in- 


trest in the mortgage bond, a point was- 


sught to be raised thatit was improvident 
and -excessive and, therefore, not binding 
on defendants Nos. 204. Nosuch point 
was raised in the Court below and, as pointe 
ed out in Perraju Garu v. Sitarama Chanda 
Raja Garu (10), it cannot be held a priori 


that a provision for compound interest at’. 


a rate by no’ means uncommon in this 
country is so improvident or excessive as to 
throw upon the mortgagee the onus of 


justifying it even in the absence of a plea ` 


by the defendants. After all, the rate in 
the present case is only 8 per cent. in the 
first instance and 9? per cent. in the event 
of default after 5 years. A plea was no 
doubt taken by some of the alienee defen- 
dants that thisis a penal provision within 
the meaning of s. 74, Contract Act. 
even taking it to be penal, the rate 
is not so excessive or the difference so, 
unreasonable as to call for our interference 
with the decision of the lower Court on this 
point. The appeal consequently fails and 
is dismissed with costs. Time for payment 
extended to 6 months from this date. 
A-D Appeal dismissed. 


(10) 48 M L J 584; 90 Ind. Gas. ;458; A I R 1925 Mad, 
a 22 L W 568, 
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RANGOON HIGH COURT 
Criminal Reference No. 27-B of 
1937 
February 25, 1937 
SPARGO, J. 
MAUNG PO Y1—ComPraInant 
versus 
MA B TIN. AND ANOTHER— 
ACCUSED 
Penal Code (Act XLV of 1860), s. 324—'Fracture’ j 


significance of —Cut on head with knife—Skin and . 


membranes outside skull cut through--Knife touch- 
ing skull bone causing injury to surface but not 
cracking it—Held, offence fell under s. 324. 


The rimary meaning of the word “ fracture" is - 


“ breaking", though itis not necessary ‘in the case 


170—95 & 96 


Matta Po yr v, Ma afin (RANG) 


But 
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of a fracture of the skull bone be divided 
into two separate parts because if may consist 
merely of acrack; but if it isa crack, it must be a 
crack which extends from the outer surface of the 
skull to the inner surface. 

Where, therefore, on a cut on the head with a 
knife the skin.and membranes outside the skull 
bone were cut through and the knife then touched 
the skull bone and perhaps caused some injury to 
its surface but did not cut it through and did not crack 
it, though it may be that the knife cut through the 
substance of the skull bone to a fvery small extent, 
there isnothing which even remotely suggests a 
fracture and the accused is guilty of offence under 
s. 324, Penal Code, 


Or. Ref. to review the order of the First 
Additional Special Power Magistrate, 
Toungoo, dated October 24, 1936. 

- Order.—This is a reference by the learned 
District Magistrate, Toungoo, recommending 
an alteration in the sentence passed by 
the First Additional Magistrate of Toun- 
goo in thisCriminal Regular Trial No. 139 
of 1936. In that case two women were 
tried for cutting a man called Maung Po 
Yionthe head with a knife. The medi- 
cial evidence was tothe effect that Maung 
Po Yi received an incised wound on the 
top of the middle of his head 24" x 1-3" 
cutting the bone underneath. The learned 
Magistrate found that this amounted 
to grievous hurt merely because the 
bone was cut; but taking into account that 
the accused were women he decided to deal 
with them under s. 562, Criminal Procedure 
Code. An offence under s- 326, Indian 
Penal Gode, is punishable with transporta- 
tion for life- ands. 562 (1), Oriminal Pro- 
cedure Oode isapplicable to persons under 
21 years of age or to women who are. 
convicted of offences not punishable with. 
transportation for life. It is clear, therefore, 
that ifthis hurt was grievous hurt, the 
sentences:. were illegal. The learned 
Magistrate has said “it was just because 
the bone was cut, the injury was termed 
grievous hurt ....” It is clear from the 
medical evidence that s. 320, eighthly, had 
no application because the Medical Officer 
said that. Maung Po Yi's life-was not in 
danger and he was discharged cured from 
the hospital in eight days. If this hurt was 
grievous hurt, therefore, it must be under 
s. 320; ‘seventhly, Indian Penal Gode that 
is to say; it must be “fracture or dislocation 
of a bone. or tooth". There can be no ques- 
tion of any dislocation here, and therefore, 
the question arises whether ‘the i injury des- 
cibed by the doctor amounted to a frace 
ture. or not. 

In my opinion, it didnot. I take the 
meaning of his evidence to be that the 
skij and membranes outside the skull 


that it 
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hone were cut through and that the knife 
then touched the skull bone and perhaps 
caused some injury to its surface but did 
not cutit turough and did not crack it. 
It may be that the knife cut though the 
substance ofthe skull bone to a very small 
extent, In my view there is nothing in 
this which even remotely suggests a frac- 
ture. The primary meaning of the word 
“fracture” is “breaking”, though it is con- 
ceded thatitis not necessary in the case 
ofa fracture of the skull bone that it be 
divided into two separate parts because it 
may consist merely of a crack; but the 
point is that if itis a crack it must be a 
crack which extends from the outer sur- 
face of the skull to the inner surface. I 
am, therefore, of the opinion that the 
accused were guiliy of offences under s. 324, 
Indian Penal Code, and s. 324 read with 
s. 109, Indian Pena] Ocde. The orders pass- 
ed, therefore, were not illegal and I see 
no reason to interfere.-Let the papers be 
returned: with these remarks. 


N. Order accordingly. 


PATNA HIGH COURT 
Civil Appeal No. 967 of 1933 
AGARWALA AND MADAN, JJ. 
RUDRA NARAIN SINGH AND OTHERg=—~ 
PLAINTIFFS— APPELLANTS 
VETSUS . 
KEDAR NATH SINGH AND OTHERg— 
DEFENDANTS— RESPONDENTS 
` Second appeal~Question, whether facts prove 
custom isone of law—Landlord and tenant—Aban- 
donment— Intention of tenants must be seen-—Bengal 
Tenancy Act (VIII of 1885), s. 1838, Sch. LII, 
Art. 3—Custom that on diluvion occupancy tenant 
loses right to reduction of rent and re-occupy land 


on its re-formation—Such custom, if barred—Loss of ` 


land by diluvion— Landlord takiny possession on 


re-appearance— Whether amounts to diapossession of. 


tenant—Suitt by him for possession, whether comes 
under Art. 3, Sch. IlI. 

The question whether the facts found in any par- 
ticular case prove the existence of the essential 
attributes of a custom or usage is a question of law 
which may be discussed in second appeal. Kailash 
Chandra Datta v, Padmakishore Roy (1), relied on. 
[p. 756, col, 1] 

The question of abandonment must be adjudged 
by the intention of the tenants concerned. [ibid.] 

In a case of an occupancy holding it is clear 
that ausage whereby a tenant loses his right to 
reduction of rent on diluvion under s. 52o0f the 
Bengal Tenancy Act, and to re-oceupy the land on its 
re-formation, is a serious derogation of the rights of 
an occupancy raiyat. Such a usage even if it 
exists is barred by s, 183, Bengal Tenancy Act, as 
being expressly or by necessary implication 
to the provisionsof that Act. [p. 756, col. 1.] 
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Where a tenant losesland by diluvion, and it has 
been found in s. 145, Criminal Procedure Code pro 
ceedings, that the landlord took possession of the 
land on its re-appearance, there is no dispossessicn 
of the tenant by the landlord, and the suit does not 
fall under Sch. IIT, Art. 3, Bengal Tenancy Act. 
Jurawan Singh v. Ramsarekh Singh (3), followed. 
[p. 757, cols. 1 & 2.] 


©. A. from the appellate decree of the 
Sub-Judge, Muzaffarpur, dated February 16, 
1933. 


Messrs. N. K. Prasad lI and Kameshwar 
Dayal, for the Appellants. 

Messrs. P. ©. Manuk, Manohar Lal, A. 
K. Mitra, P. Misra, Bajrang Sahay for My 
Rajeshwari Prasad and Mrs. Dharmshila 
Lal, for the Respondents. 

Madan, J—This is an appeal by the 
plaintiffs who brought a suit for declara- 
tion of their occupancy right and for 
recovery of possession in respect of 15 
bighas 8 kathas 17 dhurs of diara land 
situated in village Jurawanpore  SBarari 
and re-formed from the bed of the iiver 
Ganges. A portion of this land formed 
part of the former occupancy holding of 
the plaintifs or their predecessors-in- 
interest, as recorded in the cadastral sur- 
vey of the year 1692, and the remainder 
is said tohave been acquired by the plain- 
tifis by purchase or mortgage after that 
date. The lands are situated in a tem- 
porarily settled khasmahal estate which was 
surveyed by the khasmahal in the year 
1921, prior to the granting of a temporary 
settlement of the estate to the defendants 
third . party in the year 1922. At that 
time a total area of 19 bighas 13 kathas 
and 3 dhurs is claimed to have been in 
possession of the plaintiffs. According to 
the plaintifis the suit lands, forming the 
major porticn of this area, diluviated in 
the year 1926 and reformed in the year 
1927; thereupon the defendant second party, 
who is a seivant of the defendants third 
party, demanded a salami from the plaintiffs, 
and on their refusal to pay, the defendants 
third party set up the defendants first 
party as tenants of the lands. There were 
proceedings under s. 145, Criminal Pro- 
cedure Code which the plaintiffs lost, and 
then ithe defendants third party took pos- 


"r 


session of the lands on April 9, 1928. The. 


defendants first and third party contested 
the suit. They denied that the suit lands 
were identical with the lands formerly 
in possession of the plaintiffs, and 


claimed that they diluviated at different - 
times after the year 1921, and that de-, 


fendants third party settled them with the 
defendants first party on their reappearance 
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in the years 1926 and 1927. They also 
Pleaded that the suit was barred by limita- 
tion, as well as by a local usage whereby 
tenants of the diara lose their rights io 
lands which diluviate. The trial Court 
held throughout in favour of the plainiffs, 
but the Subordinate Judge on appeal held 
that the plaintiffs had not established their 
title to all the lands claimed by them, 
nor had they proved the identity of those 
lands with the re-formed lands in possession 
of the contesting defendants. He also found 
that the suit was barred by limitation, as 
well as by the local usage set up by the 
defendants. 

In the trial Gourt a Pleader Commis- 
sioner was appointed to inquire whether 
the plots claimed by the plaintiffs accord- 
ing to the survey of 192) formed part of 
the lands found to be in possession of 
defendants first and third parties in the 
S. 145 case. He was also asked to report 
whether-the plots had re-formed in situ. 
The Commissioner's report shows that he 
measured from permanent fixed points 
pointed out by the parties, and then pre- 
pared a map showing the lands which 
formed the subject-matter of the s, 145 
case, as well as the plots claimed by the 
plaintiffs both according to the cadastral 
Survey of 1892 and the khasmahal survey 
of 1921. According to the map and report 
the lands claimed by the plaintiffs are 
substantially identical with a portion of the 
lands covered by the s. 145 proceedings. 
If the plaintiffs are otherwise entitled 
to a decree there should be no difficulty 
in passing a decree on the basis of the 
Commissioner's report. The learned Bub- 
ordinate Judge rejected the Commissioner's 
report on the strength of an observation 
therein that the lands had not re-formed 
in situ. A passage quoted by the Bub- 
ordinate Judge himself from the Commis- 
sioner’s evidence shows that what the 
Commissioner meant by this observation 
was that landmarks such as trees and 
boundaries had not re-appeared after the 
re-formation, for which reason he had to 
re-measure the plots from the fixed points. 
The learned Subordinate Judge was there- 
-ore in error in rejecting the Commissioner's 
report on this ground and holding that the 
plaintiffs had failed to identify the suit 
ands. The Subordinate Judge was also 
n error in remarking that tne Oommis- 
sioner appointed in the s. 145 case had 
also failed to identify the plaintiffs land. 
Che report (Ex. E) of that Commissioner 


hows that the lands claimed by the - 
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plaintiffs were found to be part of the 
recently alluviated land which was the 
subject-matter of the dispute. It is how- 
ever unnecessary to remand the case on 
this issue as the trial Court’s judgment 
shows that the contesting defendants did 
not challenge the Commissioners report 
before it. This issue is dealt with by the 


learned Munsif as follows: 

“Tssue No. 7. As described in the plaint the 
lands of khata Nos 150, 152, 143 and 145 of Ex. 2 
form the subject-matter of the present dispute. 
From the evidence and report of the Oommis- 
sioner appointed in thie suit it is clear that the 
eaid lands in suit have re-formed on their old site. 
The learned Advocate for the defendants have 
virtually conceded this point. So this issue is an- 
swered in the affirmative,” 


Later on, the Munsif again remarks that 
the identity of the re-formed lands in suit 
with the portion of the plaintiffs’ original 
holding had been ‘established and conceded 
to by the defendants’. In their memo- 
randum of appeal to the Subordinate 
Judge the defendants denied having con- 
ceded the identity of the lands, but they 
did in effect concede it by not challenging 
the Commissioner’s report. I consider that 
the Subordinate Judge was bound by 
the Munsif’s finding on this issue and was 
not in a position to re-open the matter. 
I find therefore that the lands claimed by 
the plaintiffs have been identified. The . 
learned Subordinate Judge held that the 
defendants had established a usage where- 
by tenants of the diara lose their rightsin 
lands which diluviate and cease to pay 
rent for those lands. He held that in 
view of the existence of this usage the 
plaintiffs must be held to have abandoned 
the suit lands on theirdiluvion. The Sub- 
ordinate Judge based his finding on this 
issue on certain petitions (Ex._D series) 
whereby in the year 1921 a large number 
of tenants of the diara offered to take fresh . 
settlement of certain re-formed lands. None 
of those tenants claimed the right to ree 
enter on those lands on the strength of their 
previous tenancy, whereas some of them 
applied for fresh settlement of the lands 
which they had previously held. It is said 
that the father of plaintiff No. 1 was a signa- 
tory to one of these petitions (Ex. D-8) 
reason was not 
forwarded to this Court with the record. 
The defendants also examined some ten- 
ants who deposed that they themselves 
had applied for fresh settlement of their 
lands as they had lost their tenancy rights 
on diluvion. 

The learned Subordinate Judge was of 
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opinion that their evidence proved the 
usage, but I[-do not think that the fact 
that one body of tenants did apply for 
re-settlement on the assumption that, the 
former holdings had been abandoned, is 
sufficient to prove it. On the contrary 
the records show that not merely the 
plaintiffs, but other tenants also, did 
strongly assert their claim to their former 
holdings, with the result that it became 
necessary to take action under the pre- 
ventive sections of the Criminal Procedure 
Code. It is true that both Courts have 
found that the plaintiffs have not paid 
rent for the disputed lands since the year 
1921, but mere non-payment of rent in 
such circumstances is little evidence of 
abandonment and does not determine the 
tenancy. Moreover, in the year 1925 de-. 
fendants third party did sue the defendants 
fifth party, whom the plaintifis say are 
their farzidars, for rent of a portion of 
one of the holdings covered by the suit, 
and the rent suit was withdrawn on objec- 
tion that it wasin respect of only part of 
the holding. The question whether the 
facts found in any particular case prove 
the existence of the essential attributes of 
a custom or usage is a question of law 
which may be discussed in second appeal 
Kailash Chandra Datta v. Padmakishore 
Roy (1), and in this case I do not find 
that the usage has been established, still 
less can the plaintiffs be held to have 
abandoned their holdings on account of 
the existence of sucha usage. The ques- 
tion of abandonment must be adjudged by 
the. intention of the tenants concerned 
and in this case the plaintiffs resisted the 
landlord when they attempted to take 
possession of the lands on their again be- 
coming cultivable. 

I do not, therefore, find that the plaintiffs 
have lost their rights in the suit lands either 
by usage or by abandonment. Moreover, 
in my view, which was also the view taken 
by the Court, such a usage even if it exists 
is barred by s.183, Bengal Tenancy Act, 
as being expressly or by necessary impli- 
cation opposed to the provisions of that Act. 

` In the case of an occupancy holding it is 
Clear that a usage whereby a tenant loses 
his right to reduction of rent on diluvion 
under s. 52 of the Act, and to re-occupy the 
land on its re-formation, is a serious dero- 
gation of the rightsof an occupancy raiyat. 
I have already observed ihat part of the 
land in suit is recorded as in possession of 


(1) 45 O 285; 41 Ind. Oas. 959: AIR 1 . 979: 
290 L J613: 21 0 W N972. ’ E ERR 
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the plaintiffs so long ago as the cadastral 
survey of the year 1892. Although the record 
of that survey was not finally published 
still it is subetantial evidence of a long 
existing occuparcy right of the plaintitfs of 
which they ought not to be deprived. 
It was pointed out for the defendants 
third party that the acquisition of occupancy 
rights in diara land is restricled under 
8. 180 of the Act. According to this section 
occupancy right is not acquired in char or 
diara land until the tenant has held the 
land in question for 12 continuous years 
during which period he remains liable to 
pay such rent for his holding as may“be 
agreed on between him and his landlord. 
As hag been held in Sri Newas Prasad 
Singh v. Ram Raj Tewari (2), this section 
debars an application for reduction of rent 
under s. 52. It was suggested that a usage 
that relieves a tenant from payment of- rent 
for the diluviated portion of his holding is 
of benefit to him and is not inconsistent 
with the Tenancy Act. Even so, however, 
serious hardship might arise, if for instance, 
a tenant having paid 11 years’ full rent for 
his holding werethen to lose a substantial 
portion of it by temporary diluvion, and 
were debarred from retaining his right to 
that portion on payment of the rent. No 
instance was cited in which a usage of the 
character now set up by.the contesting 


defendants has been held to have been 


established and to be in accordance with 
law. In my opinion the usage even if prov- 
ed to exist, is barred by s. 183, Tenancy 
Act, and the plaintiff's suit cannot be de- 
feated thereby. 

On the question of title, and with refer- 
ence tothe plot numbers given in the cadas- 
tral survey of 1892, both Courts have found 


that plot No. 740 is part of. the plaintiffs’ — 


original holding which was again recorded 
in their name in the year 1921. I may 
observe that the rest of the holding. which 
measured 19 bighas odd in 1892 is said to 
have diluviated prior to 1921, and to have 
re-formed shortly before the suit bub not in 
a fit state for cultivation. These lands are 
not part of the subject-matter of the pre- 
sent suit. Both Courts have also declared - 
the plaintiffs’ title to plots Nos. 741 and 
751 of which the plaintiffs claimed posses- 
sion through a farzidar and by oral pur- 
chase. ‘The learned Subordinate Judge 
held that the plaintiffs had not established 
their title to plots Nos. 748 and 775. The 
plaintiffs’ case is that they purchased these 


(2) 180 W N 598; 22 Ind. Oas. 822; A I R 1914 
Gal. 673, 
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‘plots in 1519in execution of a rent decree 
of defendant third party, in the farzi name 
of one Sheopragash. The plaintiffs filed a 
deed of surrender by Sheopragash, and 
defendants fifth party, who are his heirs, 
admitted their claim. It was in respect of 
a portion of this holding that defendants 
third party filed the above-mentioned rent 
suit against defendants fifth party which 
_ was afterwards withdrawn. Iconsider that 
the trial Court was right in maintaining the 
plaintiffs’ title to those plots against the 
conjesting defendants on the strength of 
the admission of the defendants fifth party. 
All these plots, as set forth in Sch. I of the 
plaint, are claimed by the plaintiffs as 
tenants-in-possession. The remaining plots 
set forth in Schs. II and III of the plaint, 
are Claimed by the plaintiffs as usufructuary 
mortgagees. 

As regards plots Nos. 773 and 774 it was 
conceded before us that the Subordinate 
Judge's finding that the plaintiffs had not 
established their title to these plots could not 
be challenged. Both Courte, however, found 
that plots Nos. 745, 747, 750 and 752 were 
in the plaintiffs’ possession as usufructuary 
mortgagees. Out of the above-mentioned 
plots the Commissioner found that plots 
Nos. 740, 748 and 751 were substantially 
equal to plot No, 844 of the 1921 survey. 
He also found that plots Nus. 741 and 775 
correspond to plots Nos. 861, 852 and 863 of 
the 1921 survey; plot No. 745 corresponds to 
plot No. 787, and plot No. 747 to-plot No. 790. 
The suit must be decreed in respect of 
these plots as measured at the survey of 
1921. The plaintiffs claimed. that plots 
“Nos. 750 and 752, the remaining plots to 
which they have been found to have estab- 
lished their title, were equivalent to plot 
No. 799 of 1921. The Commissioner, how- 
ever, found that plot No. 799 corresponds 


-to plot No. 749, which is not claimed by the - 


plaintiffs. In the circumstances I do not find 
it possible to give the plaintiffs a decree in 
respect of plot No. 799.. The suit must also 
be dismissed with respect to plots Nos. 773 
_ and 774, corresponding to plot No. 850 of 
“ the survey of 1921, the plaintiffs having 
` failed td establish their title to those plots. 
On ihe issue of limitation the learned 
Subordinate Judge held that the suit was 
barred by two years’ limitation under the 
Bengal Tenancy Act. In Jurawan Singh v. 
Ramsarekh Singh (3), it has been held that 
where a tenant loses land by diluvion, and 
it has been found in s. 145 proceedings that 


(3) A I R1933 Pat. 224; 149 Ind, Cas, 561;'12 Pat 
961; 14 PLT 113; 6 R P 620. 
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the landlord took possession of the land on 
its re-appearance, there was no disposses- 
sion of the tenant by the landlord, and the 
suit did not fall under Sch. MI, Art. 3, Ben- 
gal Tenancy Act. The present case is 
similar, and I find that the suit was not 
barred. The result is that this appeal is 
allowed to the extent that the sult is 
decreed, and the plaintiffs are entitled to 
recover possession, in respect of plots Nos. 
844, 861, 862, 863, 787 and 790 of the plaint. 
The suit is dismissed in respect of plots 
Nos. 850 and 799. The plaintiffs are entitled 
to costs throughout in proportion to their 
success. The claim for mesne profits may 
be determined in execution. 
Agarwala, J.—I agree. 


D. Appeal partly allowed. 





‘BOMBAY HIGH COURT 
Criminal Appeal No. 524 of 1936 
February 1], 1937 
Beaumont, C. J. ano N J. WADIA, J. 
MOTIRAM BHIKOBA MARUDKAR— 
AcousED-—APPELLANT 
VETSUS 
EMPEROR—OpposIts PARTY 

Criminal Procedure Code (Act V of 1898), as. 404, 
411—~Sentence of whipping by Presidency Magistrate 
—Appeal,if lies to High Court. 

There ismo appeal to the High, Quurt from a 

a28se 
“ee in brie Dari and aii. Criminal Procedure 
Code. ‘a , 

Cr. A. from conviction of the Presidency 
Magistrate, Second Court, Mazagaon. 

Mr. S. G. Patwardhan, for the Appellant. 

Mr. B. G. Rao, for the Crown. 

Beaumont, C. J:-—This is an appeal by 


‘the accused against his conviction by a 
- Presidency Magistrate under ss. 494 and 


380, Indian Penal Code, read with s. 149, 
and sentenced to five stripes. A pre- 
liminary objection is taken that no appeal 
lies. Under s. 404, Oriminal Procedure 
Code, no appeal lies from any judgment or 
order of a Criminal Court except as pro- 
vided for by the Code or by any other law 
for the time being in force. Section 411 
i that : 

pe gabe convicted on atrialheld by a Pre- 
sidency Magistrate may appeal to the High Court, 
if the Magistrate has sentenced him to imprison- 
ment for a term exceeding six months or to fine 
exceeding two-hundred rupees. l 

The sentence here is to receive five 
stripes, and it is not a sentence of impri- 
sonment for a term exceeding six months 


or of fiñe exceeding two hundred rupees. 
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Therefore, from the terms ofss. 404 and 
411 it would appear that no appeal lies. 

Mr. Patwardhan on behalf of the appel- 
lant relies on the language of s. 3, Whip- 
ping Act, which provides that for certain 
offences the accused may be punished with 
whipping in lieu of any punishment to 
which he may for such offence be liable 
under the Indian Penal Code. He argues 
that this sentence was passed in lieu of a 
sentence which could have been passed 
under the Code, and he asks us to assume 
that such sentence would have been an 
- appealable sentence ; but obviously we can- 
not assume that, and hold that a sentence 
of whipping must be in lieu of an appeal- 
able sentence. Reliance is also placed on 
s. 391 (1) (b), Criminal Procedure Code, 
which refers to a sentence of whipping 
being confirmed by the Appellate Court, 
but that section does notin terms confer 
any right of appeal, and its effect may be 
limited to sentences passed by Magistrates 
other than Presidency Magistrates. It 
seems to me impossible to get over the 
plain words ofs. 411. I think, therefore, 
that the preliminary objection must be 
upheld. 

N. J. Wadia, J.—I agree. 

D. Appeal dismissed. 





CALCUTTA HIGH COURT 
Civil Rule No. 1608 of 1936 
January 8, 1937 
D. N. Morter, J. 
BHUSAN CHANDRA GHOSE— 
DEFENDANT—PETITIONER 


VETSUS 
KANAILAL SADHUKHAN—P tal nttre 


l ——OpposiTs Parry 

Limitation Act (IX of 1908), s. 3—Application in 
forma pauperis not granted—Payment of court-fee— 
Date of institution of suit—Promissory note—Loan 
independent of ‘note — Loan completed before its exe- 
cution—-Note inadmissible — Suit on original con- 
sideration without amendment of plaint—Maintain- 
ability of. 

If the application in forma pauperis be not granted 
the applicant may pay the court-fees on the plaint 
already presented and that the date of the institution 
of the suit will be the original date when the plaint 
was actually presented with the application. Janak- 
dhari Sukul v. Janki Koer (8) and Nellavadivu 
ari v. Subramania Pillai (4), relied on. [p. 759, 
col. 1. 

Where the plaint makes it clear that t 
` independent of the hand-note and that, i : mea 
fact, the taking of the loan was completed before the 
execution of the hand-note which was taken in sup- 
port of the loan, if the pro-note is inadmissible, not 

eing in accordance with law, it is open tothe 
creditor tosue on the original consideration and the 
plaint need not be amended. East Bengal Commer- 
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cial Bank, Ltd. v. Surendra Narayan Saha (6), 
Tarachand Protapmal v. Tamij-ud-Din Sheikh °7) 


and Mahatab-ud-Din v. Mahomed Najir Joddar (8), 


relied on. 

O. R. from an order of the Judge, Small 
oe Court, Sealdab, dated Seplember 8, 
1936. 

Messrs Hiralal Chakravarty and Rabin- 





t 


dra Nath Bhattacharji, for the Peti- 
tioner. 
Messrs. Diptendra Mohan Ghose and ' 


Sarojendra Mohan Roy Choudhury, for the 
Opposite Party. 


Order.—Two questions fall for deter- | 


mination in this Rule: (1) the questién of 
limitation, and (2) the question of the 
maintainability of the suit. 


determining the first question are as 
follows: It appears that on March 23, 1936, 
the plaintiff who is now the opposite party, 
applied for permission to sue in forma 
pauperis for recovery of a certain sum of 
money. He was examined on 24th. His 
petition was immediately rejected and 
thereupon he asked for permission to put in 
the full court-fees on the plaint and he 
was given a month's time from that date 
to putinthe court-fees. He did actually 
put in the whole court-fees on April 15, 
1936. It is contended that money having 
been borrowed according to the allegation 
in the plaint on March 24, 1933, the suit 
was barred by limitation as the full court- 
fees were paid on April 15, 1936, more than 


. three years after the date of the bond. 


This contention was negatived by the 
Small Cause Court Judge and in my opinion 


“rightly negatived. Section 3 (by the ex- 


planation to this section) enacts: 

“A suit is instituted, in ordinary cases, when the 
plaint is presented to the proper cfficer; in the cass 
of a pauper, when his application for leave to sue as 
a pauper is made....” 
and according 
suit is within time. 


‘to the explanation the 
It is argued by Mr. 


‘Chakravarty who obtained this rule that 


explanation might apply to the case ofa 
person who has been found to be a pauper 
and not to the case of a person whose 
application to sue in forma pauperis has 
been rejected on the ground that he is not 
a pauper. This is a plausible argument; 
for it may be said that in that case, when 


. he is not found to bea pauper, the appli» 


cation in forma pauperis is not by a pauper 
within the meaning of s.3 and there are 
some authorities in support of this conten- 
tion: see the cases in Keshav Ramchandra 
v. Krishnarao Venkatesh (1) and Narain 


(1) 20 B 508, 


The facts ` 
which are relevant for the purpose of- 
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Kuar v. Makhan ‘Lal (2). Butit has been 
held in this Court and alsoin other Courts 
that if the application be not granted the 
applicant may pay the court-fees on the 
plaint already presented and that the date 
of the institution of the suit will be the 
original date when the plaint was actually 
presented with the application. There isa 
decision of this Court where Sir Francis 
Maclean, O. J. and Banerjee, J. came to this 
conclusion in a Letters Patent Appeal: see 
the case in Janakdhari Sukul y. Janki Koer 
(3). The same view has been taken in 
eMadras: see the case in Nellavadivu Ammal 
v. Subramania Pillai (4). I am not 
Prepared to dissent from the view taken in 
Janakdhari Sukul v. Janki Koer (3) and I 
think the contention. raised by the appli- 
cant before me must be overruled. The 
suit, in my opinion, was in time. The 
second question raises a point which fre- 
quently arises before the Courts and that is 
this: as to whethera suit can lie on the 


original consideration when the hand- — 


note which evidences the loan is found to 


be inadmissible by reason of certain provi- - 


sions of the statute. Tt appears that after 
taking the loan the defendant executed a 
hand-note which has been marked Ex. 1 to 
the following effect: 

_ “On demand I promise to pay both principal and 
interest either to you (the lender)or to your order or 
bearer the sum of Rs, 175 with interest at 3 per cent. 
per rupee per month.” 

This hand-note is not in’ accordance with 
law having regard to the provisions of 
s. 25, Paper Ourrency Act. The question 
18 whetherthe hand-note being out of the 
way the suit would lie. The question 
came up for consideration before their 
Lordships of the Judicial Committee in 
somewhat similar circumstances in Sadasuk 
Janki Dus v. Kishan Pershad (5). In that 
case it appeared that on April 14, 1910, 
one Mohan Lal borrowed from the plaint- 
iffs who were the appellants before the 
Privy Council a sum of Rs. 35,000 and to 
Secure repayment drew and accepted in 
their favour on the .same date several 
hundis. The hundis were dishonoured and 
the appellant before the Privy Council 
took proceedings against Mohan Lal and 
Maharaja Sir Krishna Prosad who were 

(2)17 A 526; A WN 1895, 108. . 

- (3) 28 C 427, 


- (4) 40 M 687; 38 Ind. Cas. 617; A I R1918 Mad 1039; 
a H 3 

461 A 33; 50 Ind. Cas. 216; A I R 1918 P 0146; 

46 O 863; 29 O L J 340; 17 A L J403: 25M LT 258; 

A A sae 

i : 143; 12 Bur. 

LT 160 (eG). 7;10 L W 143; 12 Bur 
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the ‘respondents in the appeal before the 
Privy Council claiming the amounts due 
upon the hundis with interest. The suit 
was really based on the hundis and the 
suit was dismissed. Lord Buckmaster in 
delivering the judgment of the Privy 
Council made certain observations which 
are pertinent to the present controversy. 
He said: 

“It would, of course, have been open to the plaint- 
iffs had they thought ft to have framed their case 
in an alternative form, and to have sued both 
rs hundis and alternative upon the consideras- 
102. 

It appears clear from these observations 
that the Judicial Committee was of opinion 
that the suit could be maintained at the 
instance of the plaintifis if relief was 
alternatively asked for on the footing of 
the original consideration. Inthe present 
case it appears clear from the statement 
in the plaint that the plaintiff was suing 
on the original consideration. Paragraph 


‘lofthe plaint which is in Bengali is as 


follows: 
“Bibadee chahiba matra mashik prati takaya ake 
payashar hishabey shudyee shamasta taka 


parishodher angikare Adalater elakadheen Khidire 
pur Shakime san 1339 shaler 10th Chaitra, (Engraje- 
24-3-33) tarikhe Badeer nikat haite nagad 175 taka 
karjja grahan karen, ebang tat-poshaktaya Badeer 
nam barabar atrasaha dakhilt hand-note sampadan 
kariya den.” 

This paragraph in the plaint makes it 
clear that the loan was independent of 
the hand-note and that, as a matter of 
fact, the taking of the loan was completed 
before the execution of the hand-note 
which was taken in support of the loan, 
the word ‘support’ being the literal transla- 
tion of the Bengali word poshakataya. It 
is true that at the head of the plaint the 
suit as described as dabee hand-note babad, 
ashal maya sud-saha. But we have to 
loak to the real substance of the plaint 
and para. l which has been quoted in 
Bengali makesit clear that the allegation 
in the plaint was that the loan had been 
completed before the execution of the 
hand-note, although the hand-note might 
have been executed shortly after the tak- 
ing of the loan. 1 should have thought 
that this was sufficient to entitle me to hold 
that the suit was founded on the original 
The matter also came up 
for consideration in three recent cases of 
this Court. The first decision is that of the 
learned Chief Justice and Mukerji, J. in 
East Bengal Commercial Bank, Ltd. v. 
Surendra Narayan Saha (6). In that case 
the plaintiff was allowed to amend his 
PA 390 W N 1235: 164 Ind. Oas. 773; 9RC 
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plaint by striking out the heading which 
described the suit to bea suit ona hand- 
note and he was granted a decree after 
such amendment had been made. It was 
pointed out after a consideration of the 
earlier cases on the question that: 

“The creditor had a cause of action upon the loan 
independently of the promissory note and might 
prove and succeed upon it, although the promissory 


note was under-stamped and so inadmissible in 
evidence.” 


In that case it appeared that at the time 
of the loan there was made out a promissory 
note as also a voucher containing all the 
terms ofthe loanand signed by the debtor 
and it appeared thatthe voucher was 
intended to be the record of the transaction 
and the note was given as a collateral 
security. I think the amendment was 
rightly allowed as it met the ends of 
justice. The next case is a decision of 
R. O. Mitter, J. see the case in Tarachand 
Protapmal v. Tamijuddin Sheikh (7). In 
that case also it was pointed out: 

“Where there was a completed transaction: prior 
to and independently of the note the creditor is 
entitled to recover on the original consideration for 
which he may make an alternative case falling back 
thereupon and proving it by evidence aliunde if his 
promissory note proves inadmissible. Even in such 
a case, lf the claim inthe plaint be based on the 
promissory note alone, the plaintiff cannot succeed 


oh the original consideration without amending his 
plaint.” 


There is another decision a more recent 
one of the same learned Judge R. ©. Mitter, 
reported in Mahatab Uddin v. Muhammad 
Najir Joddar (8). The same view was also 
taken there. It is not necessary in this 
case to have the heading of the plaint 
amended, for, in my opinion, para. 1 in the 
plaint makes it clear that the assertion 
made by the plaintiff is that there was a 
loan independently of the hand-note and 
that the hand-note was executed subse- 
quently after the loan was given. In my 
opinion the Small Cause Court Judge has 
taken the right view of the matter and the 
contention’ of the petitioner must be over- 
ruled. The result is that this rule is dis- 
charged with costs. I assess the hearing fee 
at one gold mohur. 


: Rule discharged. 
(7) 390 W N1241; 159 Ind. Cas, 511; AIR 1935 Cal, 
658; 8 R O 320. 

(£) 40 O W N 473; 166 Ind, Cas, 152; A IR 1936 Cal. 
170; 62 O L J 289; 9 RO 477. 
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PATNA HIGH COURT. 
Letters Patent Appeal No. 22 of 1936 
March 8, 1937 
CouRTNEY-TBRRELL, C. J. AND JAMES, J. 
PRATAP MANDAL—PLAINTIFE— 
APPELLANT 
versus 
SURPAT SINHA AND otuErs—DzErenpDAaNts 
-— RESPONDENTS 
Bengal Tenancy Act (VIII of 1885), ss. 104-H, 50 
—Proceedings under s, 104-H—Benefit of presump- 


tion under s. 50 although final publication has taken 
lace. 

i In a suit under s. 104-H, Bengal Tenancy Act, @ 
party can claim the benefit of the presumption men- 
tioned ins 50 of the Act, although final publica- 
tion had taken place because it cannot be held that 
the particulars mentioned in s. 115 have been com- 
pletely recorded so long as any dispute remains 
pending which would immediately affect the record 
which isbeing prepared. Pirthichand Lal Chow- 
dhury v.Basarat Ali (1), followed, Gobind Lal v. 
Ramsaran Lal (2) and Ramsaran Mahton v. Aradut 
Hussain (3), relied on, Surpat Sinha v. Pratap 
Mandal, 166 Ind, Cas 955, reversed. 


L. P. A. against the judgment of Mr. 
Justice Wort, J., dated October 12, 1936, 
reported in 166 Ind. Cas. 955. 


Messrs. Mahabir Prasad and D. LE 
Nandkeolyar, for the Appellant. 

Mr. J. C. Sinha, for the Respondents. 

James, J.—This appeal arises out of a 
suit uuders. 104-H, Bengal Tenancy Act, 
wherein the plaintiff prayed fora declara- 
tion that he was a permanent tenure-holder 
holding at a fixed rentof Rs. 41-12-0. In 
the Record of Rights the status of the 
plaintiff was recorded as that ofa perma- 
nent tenant holding at a rent which was 
not fixed (istemrari lekhin mukarrari 
nahin). 

The lower Appellate Court has found 
that rent for this tenure has been paid 
at an unvarying rate for 60 years before 
the suit, and that there has been no change 
in the area actually occupied by the 
tenant. Applying the presumption men- 
tioned in s. 50, Bengal Tenancy Act, he 
found that the plaintiff was tenure-holder 
at a fixed rent and decreed the suit. A 
second appeal was preferred which was 
heard by a Single Judge of this Court who 
held that the provisions of s. 115, Bengal 
Tenancy Act, barred the application of the 
presumption mentioned in s. 50 of the 
Act after the Record of Rights had been 
finally published under s. 103-A. He, there- 
fore, reversed tke decree of the Sub- 
ordinate Judge ; but he gave leave to the 
plaintiff to appeal from his decision under 
cl. 10, Letters Patent. The question for 
decision is merely whether in a suit under 


=- 
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s. 104-H, Bengal Tenancy Act, a party can . 


claim the benefit of the presumption men- 
tioned in s. 50 of the Act. In Pirthichand 
Lal-Chowdhry v. Basarat Ali (1) a Full 
Bench of the Calcutta High Court held that 
in proceedings under s. 105, Bengal 
Tenancy Act, a party could claim the benefit 
of the presumption under s. 50 although 
final publication had taken place because 
it could not be held that the particulars 
mentioned in s. 115 had been completely 
recorded so long as any dispute remained 
pending which would immediately affect 
the record which was being ‘prepared. 
That decision has been accepted in this 
Court in Gubind Lal v. Ramsaran Lal 
(2) and in Ramsaran Mahton v. Aradut 
Hussain (3), though the decisions in those 
cases were not actually based upon the 
Tule laid down by the Calcutta High Court. 
No instance has been cited before us in 
which a Bench of this Court has dissented 
from the view of the Calcutta High Court 
with regard to the applicability of the 
presumption under s. 50 in suits framed 
under Chap. 10, Bengal Tenancy Act, whe- 
ther they are suits unders. 106 or under 
s. 104-H of the Act. Under s. 104J7 of 
the Act, the presumpticn of correctness 
attaching to the record of rent settled under 
s. 104 is expressly made subject to the 
provisions of s. 104-H; and under sub-s. (9), 
s. 104-H, the Court which passes final 
orders in a suit under this section is re- 
quired to notify the same to the Collector 
of the District. If it cannot be held that 
the particulars mentioned in s. 102 (b) 
Bengal Tenancy Act, have been recorded so 
long as any suit is pending under Chap. 10 
of the Act which might lead to amendment 
of the record under s. 107, it would 
also appear no finality has been given to a 
record prepared underss. 103 and 104 of 
the Act so long as a suit under s. 104-H re- 
mains undecided. I, therefore, consider 
that the reasoning which formed the basis 
of the decision Pirthichand Lal Chow- 
dhry’s case (1) must apply with equal force 
x suits under s. 104-H, Bengal Tenancy 
ct. 

It is suggested on behalf of the respon- 
dents that this question was left open by 
the Calcutta High Gourt, because it was 
remarked that it was not necessary in the 
case before the Court to decide whether 


(1) 37 O 30; 3 Ind. Oas. 449; 10 CL J 343;13C W 
N 1149 (F B). 
RG 2 PLT 642; 68 Ind, Cas. 433; A IR 1921 Pat. 


435, 
a 6 P LT 221; 80 Ind. Cas, 926; A I R 1925 Pat, 
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the presumption under s. 50 of the Act 
could he applied to suits of the nature of 
those mentioned in s. Ill; buts. 11 
merely prohibits for a certain period the 
institution of particular suits while the 
Record of Rights is under pre-partition. 
Prima facie it would appear that the pro- 
visions of s. 114 would apply to suits of 
that nature instituted after the bar pro- 
vided by s. 111 has been removed, but it 
would not follow from this that the pre- 
sumption would not apply to suits for 
which Chap. 10, Bengal Tenancy Act, ex- 
pressly provides, such as those under 
s. 104-H, which are equivalent to applica- 
tions under s. 105 and suits under s. 106, 
when settlement of land revenue is being 
made or rents are being settled under s. 112 
of the Act. In the present case the learned 
Subordinate Judge has found that the plain- 
tiff proved payment of rent at an unvary- 
ing rate for 60 years before the suit and he 
has not accepted the evidence by which 


-the defendant sought to rebut the presump- 


Lion which followed on this proof by the 
plaintiff of uniform payment. The Sub- 


ordinate Judge, therefore, rightly decreed 


the plaintiff's suit unless some other grounds 
were made out for holding that the rent 
payable was something other than the rent 
which had been paid during that period. 
It is suggested on behalf of the respondent 
that there has been a large increase of area 
because the plaintiff says that he acquired 
244 bighas and the area of the tenure has 
now been found to be 209 acres. It appears 
from the judgment of the learned Sub- 


“ordinate Judge that these two areas do not 


exactly correspond though it is not clear 
whether the area now held isin excess or 
something less. The plaintiff stated that the 
area which he held was 244 bighas and the 
learned Subordinate Judge thought that he 
had stated the area by guess, but he finds 
that it has not been proved that there has 
been any variation in the area held by the 
plaintiff, and in view of the manner in which 
the defendant conducted his defence he 
could hardly prove that rent was originally 
fixed at a rate of so much an acre. The 
learned Subordinate Judge was, therefore, 
right in holding that the defendants were 
not entitled to claim that additional rent 
should be assessed unders. 52 (2) (a) of 
the Act. 

The. result is that I would allow this 
appeal, set aside that decree of this Court 
and restore that of the Subordinate Judge 
decreeing the plaintiff's suit with costs 
throughout, A copy of this judgment 
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should be sent to the Collector of Purnea 


under s. 104-H (9), Bengal Tenancy Act. 
Courtney-Terrell, ©. J.—I . entirely 
agree. 
D. Appeal allowed. 
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MADRAS HIGH COURT. 
Second Civil Appeal No. 1571 of 1931 
January 20, 1936 
VENKATARAMANA Rao, J. 
MUTHUSAMI PILLAI—APPELLANT 
versus 
ARASAYEE AMMAL AND ANnotunRr— 


RESPONDENTS. 

Transfer of Property Act (IV of 1882), s. 82— 
‘Contract to the contrary’, meaning of— Right of con- 
tribution, if can be released or varied by contract ~ 
Equity attached to property~Purchaser with notice 
of equity, status of—Subrogation—Purchaser cove- 
nanting to discharge encumbrances discharging them— 
Whether can claim subrogation. 

The expression ‘contract to the contrary’ in s. 82, 
Transfer of Property Act, might include a contract 
between mortgagor and purchaser of equity of re- 
demption and can be enforced by the mortgagor or 
a subsequent purchaser of the equity of redemption 
of another portion of the mortgaged property if the 
benefit of the contract has been assigned to him, 
Ganesh Lal v. Charan Singh (3) and Bana Saheb v. 
Krishna Boyan (4), followed, Ramabhadrachar v. 
Srinivasa Ayyangar (1) and Kunchithapatham Pillai 
v, Palamalaz Pillai (2), dissented from, 

Section 82 affords a statutory right of contribu- 
tion subject to a contract to the contrary. There- 
fore, it follows that the right of contribution can 
2 released or varied by a contract. [p. 763, col. 


“Tf an equity is attached {to the property by the 
owner, Do one purchasing with notice of that equity 
can stand in a different positionfrom the party from 
whom he purchased. Veerabhadra Pillai v. Rama- 
_nuja Ayyangar (7), relied on. 

When property is purchased expressly covenanting 
to discharge prior encumbrances he cannot claim 
subrogation. Muthukumarasami Mudaliar v. Govinda 
Padayachi (9), dissented from. 

S.C. A. against a decree of the Sub- 
Judge, Trichinopoly, in A. 8. No. 201 of 1928, 

Mr. K. Aravamudha Iyengar, for the Ap- 
pellant. 

Mr. A. V. Narayanaswami Tyer, for the 
Respondents. 


Judgment.—The suit out of which this 
second appeal arises was instituted by the 
plaintiff for the recovery of possession of 
two items of immovable property under the 
maintenance deed dated February 13, 1920, 
executed by defendants Nos. 1 and 2 in her 
favour. She was the widow of one Muruga 
Pillai who died undivided from defendants 
Nos. 1 and 2. The deed purports to be in 
satisfaction of her right to maintenance and 
residence which she had againstthem. In 
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and by the said deed defendants Nos. 1- 
and 2 purport to give her the suit prop- 
erties which consist of 50 cents of nanja 
lands, 74 cents of dry land, a house and 
some jewels. She was directed to enjoy 
the said property for her life. The deed 
recites that the said properties were 
subject to a mortgage along with other 
properties for a sum of Rs. 4,500 in favour 
of one Narasimha Iyer under Ex. 2 a usu- 
fructuary mortgage deed dated August 14, 
1919, and that until they redeem the said 
morigage and give her possession of the 
same, they agree to give her every sear 
in respect of income of the said nanja 
land 8 kalams of samba paddy and 7 kalams 
of kar paddy and for the income of the dry 
land which is a cocoanut tope Rs. 20 every 
year. There is also a covenant for assur- 
ance that besides the mortgage mentioned 
in the said document there is no other 
encumbrance on the property. As a matter of 
fact besides the said usufructuary mortgage, 
there were two other encumbrances on the 
said property, namely a simple mortgage 
dated February 24, 1906, on item 
No. 1 in the plaint anda security bond 
Ex. 4, dated September 4, 1919, hypothecat- 
ing the said property to the Sub-Court 
of Trichinopoly of items Nos. 1 and 2 in the 
plaint. In execution of a simple mony decree 
against defendants Nos. 1 and 2 the suit 
properties and other properties were brought 
to sale and purchased by defendant No. 4 
on June 15, 1921, and the sale was confirm- 
edon July 26,1921. The sale was subject 
to the encumbrances Exs. 2 and 4 existing 
on the property and also the rights of the 
plaintiff under the maintenauce deed dated 
February 13, 1920. The sale certificate 
mentions that the auction sale was held sub- 
ject to the following: 

“(1) Othi mortgage in favour of one Narasimha 
Iyer for Rs. 4,500 on August 14,1919, in respect of 
items Nos. 1 to 4 herein, (2) security bond executed 
in favour of the Sub-Court, Trichinopoly, in O. B. 
No. 43 of 1917 for Rs, 2,000, (3)maintenance deed dated 
February 13, 1920, in favour of one Arasayee Ammal 
on the following properties: Items No. 2, 1 acre 
€ cents out of the southern side 50 cents. Item No. 4, 
15 cents, out of this northern side 74 cents. Item No. 5 
10 cents, out of this same portion.” | 

It is admitted that defendant No. 4 was 
benamidar for defendant No. 3, so that in 
this second appeal the interests of defen- | 
dants Nos. 3 and 4 are identical and defen- 
dant No. 3 is the appellant in the second 
appeal. Subsequent to the purchase in 
Court auction defendant No. 4 sold portions 
of the property purchased under Exs. F 
and C for discharging the encumbrance 


on the suit properties and in fact the 
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mortgage deed dated February 1906 and 
the usufructuary mortgage -deed dated 
1919 were actually discharged. The pre- 
sent suit is filed as aforesaid by the 
plaintiff to recover possession of the prop- 
erty from defendants Nos.3 and 4. The 


main defence is that she isnot entitled to 


recover possession without paying the 
amount which went in discharge of the én- 
cumbrance. The main question therefore 
in this appeal is whether defendants Nos. 3 
and4 areentitled to insist upon payment of 
the said amounts by the plaintiff. Both 
the lower Courts have negatived the 
claim and gavea decree for the plantiff. 
Defendant No.3 has preferred this second 
appeal. Defendant No. 3's claim for the 
entire amount paid in discharge of the 
mortgages is obviously unsustainable. The 
only relief he can claim is that as the suit 
properties which the plaintiff claims as well 
as other properties purchased by him are 
subject to a common charge he is entitled 


to get from the plaintiff an amount propor- 


tionate to the value of the suit properties. 
The questionis whether he is entitled to 
even this relief of contribution. 


On a true construction of the deed dated 
February 13, 1920, it appears tome that 
there was a conveyance of a life interest 
in favour of the plaintif by defendants 
Nos. land 2 and there is a convenant on 
their part todischarge the encumbrances 
- subsisting on the property themselves. The 
result of the said agreement is that so 
far asthe items’ conveyed to the plaintiff 
are concerned they stand exonerated from 
the liability on the mortgage and the 
burden of the mortgage is entirely thrown 
on the remaining items of the property 
under the mortgage retained by defen- 
dants Nos. í and 2, This would be a 
contract to the contrary between defendants 
Nos. 1 and 2, and the plaintiff within the 
meaning of s. 82, Transfer of Property 
Act. The view taken in Ramabhadrachar 
v. Srinivasa Ayyangar ‘1), that the expres- 
sion “contract to the contrary” means only 
a contract between the mortgagor and the 
mortgagee and that taken in Kunchitha- 
pathan Pillai y Palamalai Pillai (2), that 
a convenant between a mortgagor and a 
purchaser of the equity of redemption would 
not be a contract to the contrary is no 
longer tenable after the decision of the 
Privy Council in Ganesh Lal v. Charan Singh 


(1) 24 M 85. 7 
(2) 32 M L J 347; 39 Ind. Oas. 405; AIR 1918 
Mad. 1012; (1917) M W N 166, 


(3). In5S. A. No. 1135 of 1931 Bana Saheb 
v. Krishna Bayan (4), I have held tha 
the said Privy Council decision establishes 
that: 

“Expreseion ‘contract to the contrary’ in the section 
might include a contract between mortgagor and 
purchaser of equity of redemption and can be enforced 
by the mortgagor or a subsequent purchaser of the 
equity of redemption of another portion of the mort- 
gaged property if the benefit ofthe contract has been 
assigned to him.” 


No doubt in Ganesh Lal v. Charan 
Singh (3), the relief was not given 
because their Lordships held the 
benefit of the covenant in favour of the 
mortgagor did not pass to the assignee 
of the equity of redemption. In this case 
it is the assignee of the equily of redemp- 
tion of one portion of the property in 
whose favour the covenant is entered in- 
to by the mortgagor who is seeking to rely 
on it. It is contended that the plaintiff 
cannot do so because though the benefit 
of acontract might be assigned, the obli- 
gation thereunder cannot pass to the 
assignee. But the argument is untenable 
if the true scope of s. 82 is understood. 
Section 82 affords a statutory right of con- 
tribution subject to a contract to the con- 
trary. Therefore it follows that the right 
of contribution can be released or varied 
by a contract. In.this case before the prop- 
erty was purchased in Court auction the 
covenant had been entered into between 
defendants Nos. 1 and 2 and the plaintiff, 
so that the properties which have been 
retained by defendants Nos. | and 2 be- 
came subjected to the said burden. On 
_the date of the Court purchase the said 
property was subject to this equity. From 
the draft sale proclamation and the sale 
certificate itis absolutely clear that what 
defendant No. 4 purchased in Court auction 
was not merely the property subject to 
the encumbrances but also subject tothe 
obligation entered into by defendants 
Nos. 1 and 2 of discharging the usufructu- 
ary mortgage and holding the items convey- 
ed to the plaintiff free and harmless of 
the said mortgage. Defendant No. 4 must 
be deemed to have purchased this property 
subject to this obligation: vide Gulzari Lal 
v. Alt Ahsan (5). If defendants Nos. 1 and 
2 were under an obligation as between 


themselves and the plaintiff to discharge 
(3) 52 A 358; 124 Ind. Cas. 911; A I R 1930 P O 

183; (1930) A L J 753; 34 O W N 661; 32 Bom. LR 

1146; 59 M L J 177; 52 C L J 117; 32 L W 19; 571 

A 189; Ind. Rul. (1930) P O 287 (P ©). 

“a 169 Ind, Oas. 446; A I R 1936 Mad, 898:10 R 


(5) A I R 1933 All. 929; 147 Ind. Oas, 521; (1933) 
ALJ 1639; 6 R A 489, 
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the mortgages they could not have 
frustrated the contract by merely assigning 
the property. As observed by Venkatasubba 
Rao, J. in Muthit Bhagavathar v. Venkata- 
rama Ayyar (6), at p. 315*: 

“It is somewhat difficult to conceive that one party 
can at his will thwart the other by enabling 
his assignee to call in a statutory right, which ex- 
hypothesi never cime into existence by reason of 
there having been, at the very inception, a contract 
to the contrary.” 


In this case before defendant No. 4 pur- 
chased the property, the statutory right 
which he would have called in aid had 
already been released by defendants Nos. 1 
and 2. As the Privy Council decision in 
Ganesh Lal v. Charan Singh (3), pointed 
out the plaintiff can well say: “There is 
a contract under which the properties I 
hold are free from any liability to contribute.” 
Again in my view the contractin and by 
which the properties retained by defendants 
Nos. land 2 were subject to the said equity 
must beheld to be binding on defendant 
No. 4 he having purchased with notice of 
the said contract. 
v. Ramanuja Ayyangar (7), a similar 
question arose. There a property was owned 
by A, Band C and all of them sold half of 
the property to D for discharging half the 
mortgage debt subsisting onthe property. 
The property was sold free from encum- 
brances. Subsequently A and B sold two- 
sixths of the remaining half to the plaintiff. 
In ‘execution of the mortgage decree D was 
compelled to pay the whole. Then he brought 
a suit for contribution. It was held that 
in respect of the half which he undertook 
to pay there is no question of contribu- 
‘tion, and in respect of the remaining 
half he was bound to get the entire 
amouht from the plaintiff and the_ other 
co-sharer. Their Lordships observed that 
as between A, B and C and D under the 
sale deed in D's favour it was clearly 
understood that his half share should be 
free from any further ‘liability and that as 
A and B are bound by the said agreement, 
the plaintiff who had purchased the equity 
of redemption from them was also bound 
byit. This view is in accordance with 
the principles that if an equity is attached 
to the property by the owner no one 
purchasing with notice of that equity can 
stand in a different position from the 
party from whom he purchased: 


(6) 163 Ind. Oas. 977; 69M LJ 303; 42 L W 489; 
(1935) M W N 1242: "A I R 1931 Mad. 106; 59 M 121; 
9 


M 84, 
(7) A I R1927 Mad. 1086; 101 Ind. Cas. 833.. 
*Pago of 69 M. L, J.—[Ea.] ; 


` me 
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In Kamta Singh v. Chathurbuja Singh (8) 
where two properties were subject to a 
mortgage andthe mortgagor sold one of 
the properties free from encumbrance and 
subsequently sold the other property cove- 
nanting that the entire mortgage should be 
discharged from and out ofthe said proper- 
ty, it was held that the later purchaser 
is not entitled to claim any contribution 
from the prior purebaser. Ross, J. ob- 


served: 

“The conveyance that Haribans Narayan Singh 
(the second purchaser) took recited the mortgage and 
threw the liability for the mortgage debt upofi 
him. In other words, the mortgagors in making 
these terms with Harbans Narayan Singh were 
implementing their own contract with the defendant 
first party (first purchaser) when they sold part of 
the property to them free of encumbrances and this, 
on these authorities they were entitled to do: and 
this term of the conveyance, in my opinion, 
give the defendants first party a right to marshal,” 

He again observed: 

“The matter may be stated in another form, 
Prima facie the plaintif has a right to contribu- 
tion against the defendants first party. These 
defendants have their remedy against their vendor 
on the convenant against encumbrances He in his 
turn would have his remedy against the plaintiff 
on the plaintiffs convenant to pay off the encum- 
brance; and consequently when the rights of the 
parties are adjusted in equity in one suit, the 
defendants first party would have a short answer 
to the plaintiff's claim, based ultimately upon 
the rights of the plaintiff's vendor against the 
plaintiff.” 

Chatterji, J. in the same case ubserved: 

“In the present case, the owner did not mention 
the mortgage when selling portions to the defen- 
dants first party and made an unequivocal declara- 
tion that the same was free from encumbrances, 
Then, he arranged with a subsequent purchaser 
Harbans Narayan that the latter would pay off 
the entire mortgage debt and it is clear on the 
authorities that the portions originally conveyed 
stand exonerated from all liabilities, as between the 
co-owners of the estate. To hold that the plaintiff 
is entitled to a contribution would be in effect to 
allow Harbans Narayan to read an advantage from 
the non-fulfilment of his part of the contract which 
he would not have obtained if he had carried out 
his agreement.” 

The decision of Jackson, J. in Muthu Ku- 
marasami Mudaliar v. Govinda Padayachi 
(9), is relied on by the appellant. The 
learned Judge there expressed a dissent 
from the view in Veerabhadra Pillai 
v. Ramanuja Ayyar (T), and purports to 
follow the view laid down in Ramabhadra- 


char v. Srinivasa Ayyangar (1). I have 


‘snown that the view enunciated in Rama- 


bhadrachar v. Srinivasa Agyangar (1), is no 
longer tenable and I respectfully dissent 
from the view expressed ‘by Jackson, J. 


(8) 8 Pat 585; 120 Ind. Oas 17; AI R-1929 Pat 
664; Ind. Rul. (1929) Pat. 657. 

(9) 35 L W 145; 137 Ind. Oas. 285; A'I R 1932 Mad. . 
218; (1932) M W 'N 168; Ind. Rul, ~(1932) Mad. 359, 
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Further as stated by me, defendant No. 3 
purchased the property expressly covenant- 
ing to discharge the encumbrances and 
therefore he cannot claim any subrogation 
being under an obligation todo so: mde 
Mali Reddi Ayya Reddi v. Gopala 
Krishnayya (10). Therefore the principle 
of the decision in Ramamurti Garu v. 
Rangayya (11), relied on by the appellant is 
inapplicable. Thus the view of-the lower 
Courts negativing defendant No. 3’s claim 
is correct. Mr. Aravamudhu lyengar 
contends that the property in respect of 
which the plaintiff has sought reliefin this 
slit is not the property purchased by de- 
fendant No. 4. This question Was never 
raised in any of the Courts below. ‘There is 
no material on which it can be decided. 
Therefore I do not propose to deal with the 
matter. Inthe result, the second appeal 
fails and is dismissed with costs. Leave 
refused. 

AcN. Appeal dismissed. 

(10) 47 M 190; 79 Ind. Cas, 592. A I R1924P O 
36; 51 I A 140; 22 ALJ 45; 44M LJ 164;19 LW 
215; 26 Bom. L R204; 34 MLT 1:2 Pat. LR 99; 
10 O& ALR 269; (1924) MWN 280,280 WN 
1025; LR5A PO 49(P CQ). 

11) 39 L W 729; 148 Ind. Cas 735; A IR 1934 Mad, 
268; (1934) M W N 218; 6 R M 534, 





NAGPUR HIGH COURT 
Second Civil Appeal No. 218 of 1934 
July 14, 1936 
POLLOOK; J. 

BIHARI AND ANOTHER —Å PPELLANTS 
VETSUS 
HIRA AND ANOTHER —RESPONDENTS 

Contract Act (IX of 1872), s. 54—Agreement to sell 
house for consideration to be paid — Consideration 
converted into cash debt evidenced by three bonds— 
Suit for money, on bonds—Held that bonds were 
without consideration, as the contract of sale was not 
carried through and thatthe remedy of vendor was to 
sue for specific performance of contract, 

The defendants agreed to buy and the plaintiffs 
agreed to sell, the half share belonging to the plain- 
tiffs in a house for Rs, 1,050 and the defendants signed 
en entry inthe plaintiffs’ account-book acknowledg- 


inga debt of Rs. 1,050. The defendants continued - 


in possession of this share of the house. Subsequent- 
ly the defendants executed three money bonds for 
Rs. 500, Rs. 500 and Rs. 68-12-0, respectively. The con- 
sideration for these ‘bonds, according tothe recitals 
in the bonds, was cash advanced, but it was admitted 
that the bonds were in fact executed in renewal of the 
previous debt. There was no 1egistered sale deed exe- 
cuted between the parties. The plaintifis fled a 
suit bo recover money due.on the three bonds `of 
June 19, 1929. They asked for a decree for the money 
due and in case of default, a decree for the eale of the 
house: 

Held, that in the contract that wae never completed 
the consideration on the one side was the intended 
pale price of Rs. 1,050 and the consideration on the 


td 


other side was intended to be the transfer of a valid 
title. Assuming that the plaintiffs were willing to 
execute a sale deed but could not doso without the 
é0-operation of the defendants, they could have asked 
for specific performance of the contract, or if the 
contract was not carried odt owing to the fault of the 
defendants the plaintifis could have sued for damages 
for breach of the contract. There, being no registered 
sale-deed the defendants acquired nv title to that 
house and hence they received no consideration, and 
the facts that they occupied the house for a year after 
the bonds were executed and could have continued to 
ogcupy it if they wished did not show that the bonds 
wére for consideration. They were entitled to a 
valid title tothe house which they never got, and 
therefore so far as this contract was concerned, they 
received no consideration. The contract was not 
completed and it was not open to the plaintiffs to sue 
for the money due on the bonds which must therefore 
be held to be without consideration. 


S.C. A. from the appellate decree of the 
Court of the District Judge, Nimar, dated 
March 14, 1934, in Civil Appeal No. 
420 of 1933, reversmg that of the 
Qourt of the Sub-Judge, Second Ulass, 
Khandwa, dated October 17, 1933, in Givil 
Suit No. 324 of 1933. 

Mr. S. B, Gokhale, for the Appellants, 

Messrs. K. B. Tare and R. 5, Dabir, for 
the Kespondents. 

Judgment.—The house in dispute be- 
longed at one time to the defendants, who 
in 1919 sold half of it to the plaintiifs and 
the other half to the plaintifi’s brother Gir- 
dhari. The defendants, however, continued 
to occupy the entire houss as licensees. 
In August 1928, the defendants agreed to 
buy and the plaintiffs agreed to sell, the 
half share belonging to the plaintiffs for 
Rs. 1,050 and the defendants signed an entry 
in the plaintiffs’ account book acknowledg- 
ing a debt of Rs. 1,050. Tne defendants 
continued in possession of this shareof the 
house. On June 19, 1929, the defendanis 
executed three money bonds for Ks. 500, 
Ks, 500 and Rs,68-12-0, respectively. The con- 
sideration for these bonds, according to 
the recitals in the bonds, was cash advanc- 
ed, but it is admitted tnat the bonds were 
in fact executed in renewal of the previous 
debt. Thereafter the defendants continued 
in the house for about another year, and 
then lett in consequences of a quarrel 
with Girdhari. 

The plaintiffs have filed the present suit 
to recover money due on the three bonds 
of June 19,1929. These bonds were re- 
payable within 12 months and the suit was 
tiled on May 4, 1933. They asked for a 
decree for the money due and in case of 
default a decree for the sale of the house. 
The trial Court gave them a decree to 
that effect, as ifit were a mortgage suit. 
The. -learned District Judge has held that 


— ae eee 


- ee eon as 
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in the absence of a registered sale-deed 
there was no transfer of title and that, 
therefore, there could be no sale of the 
property in default of payment of the 
decretal claim. However, he ordered the 
plaintifis to execute a proper registered 
conveyance of the house within one month 
in favour of the defendants and stated 


that if they did not do so their suit. 


would stand dismissed. The plaintiffs exe- 
cuted a regisrered conveyance within one 
month but omitted to inform the District 
Judge or to appear in his Court on the 
date fixed. The suit was, therefore, dis- 
missed. Against that decision they have 
appealed. l i 

The defence in this case is that the bonds 
were without consideration. Both the 
Courts below have held that the bonds were 
for consideration. In the absence ofa res 
gistered document it is clear that there was 
no sale. There was an agreement to 
sell which was never carried out. In the 
contract that was never completed the con- 
sideration on the one side was the intended 
sale price of Rs. 1,050 and the considera- 
tion on the other side wasintended to be 
the transier of a valid title. The contract 
was never carried out. It has: been held 
that the plaintiffs were throughout willing 
to execute a sale-deed, and apparently 
that they did not doso because the defend- 
ants failed to provide them with necessary 
stamp and draft, though this difficulty did 
not prove insuperable when the learned 
District Judge ordered them to execute a 
conveyance. Assuming that the plaintiffs 
were willing to execute a sale-deed but 
could not do so without the co-operation 
of the defendants, they could have 
asked fur specific performance of 
the contract, or if the contract was not 
carried out owing tothe fault of the de- 
fendants, the plaintifis could have sued for 
damages for breach of the contract. They 
have not sought either remedy. The learn- 
ed Judge has converted the case practically 
into one specific performance of contract. 
Although it is statedin the bonds that the 
consideration was a cash consideration, 
they were in fact executed in renewal of 
the acknowledgment of indebtedness to the 
extent of Rs. 1,050 and that acknowledg- 
ment was executed as part of the agree- 
mentto buy the house for Rs. 1,050. As 
the defendants acquired no title to that 
house they received no consideration, and 
the fact that they occupied the house for 
a year after the bonds were executed and 
could have continued to occupy it if they 
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wished does not show that the bonds were 
for consideration. The occupation of the 


which they expected and to whieh they 
were entitled. They were entitled to a 
valid title to the house which they 


never got, and, therefore, so far as this’ 


contract is fconcerned, they received no 
consideration. The contract was not 
completed and it is not open to the plaint- 
iffs to sue for the money due on the bonds 
which must, therefore, be held to be with- 
out consideration. 

Tt has been urged that after the learned 
District Judge had heard the appeal and 


ordered the plaintiffs to execute a register-- 


ed conveyance, they did so and that, there- 
fore, the contract hasnow been completed. 
When the case was tried in the lower Courts, 


there wasno consideration for the bonds’ 


and the plaintiffs are not entitled to rely 


on a consideration that never existed when’ 


the suit was tried in the lower Courts, 
It might have been cpen to them, as I have 


said, to sue for specitic performance, but- 
they never asked to amend their plaint so’. 
They chose to sue on the’ 
bonds alone, and on the facts, which are. 


as to claim that. 


not disputed, it must, be held that the 
bonds were without consideration. The suit 
must, therefore fail, and the appeal is dis- 
missed with costs. 

D. l Appeal atsmissed. 

RANGOON HIGH COURT 
Second Civil Appeal No. 295 of 1936 
February 15, 1937 
Moss y, J. 
LEONG AH CHOY-—ApPELLANT 


VETSUS 





-house for atime was not the consideration _ 


Messes. T. D. FINDLAY & SONS, Lro.—... 


RESPONDENT 


Civil Procedure Code (Act V of 1908), s. 50— Legal A 


representative—Attachment of debt due to him not 
yet come to his possession— Legality 
deposit of deceased jungment- debtor 

ployers—Whether can be attached 
against his 


with his em- 
in execution 


of—Security. 


legal representatives — Succession ‘Act ‘ 


(XXXIX of 1925; ss, 381, 214—Succession Certicate, ` 


whether confers title. 
In the Civil Procedure Code, there is no provi- 


sion for attachment in execution against a legal re-- 
presentative of sither a debt due to him or of mov- ° 
able property that has not yet come into his posses- ' 
sion. Oonsequently the security deposit of a deceas- ~ 
ed judgment-debtor with his employer cannot be ’ 


attached by a prohibitory order in execution against 
the legal representative of 
Khushrobhat Nasarvanji v. Hormazsha 
(1), referred to. 

Obiter.—A succession certificate does not confer 


Phirozsha 


title; it merely enables a plaintiff to obtain a decree ` 


or gives the payer an indemnity. ; . 


S. C. A. against. the decree of the 


ty 


Disrict 


Caa 1 1 


the judgment-debtor, ` 


d 


1937 
Court, Amherst, in C. A. No. 46 of 1936. 

Mr. P. K. Basu, for the Appellant. 

Mr. N. N. Menon, for Mr. A. A. Darwood, 
for the Respondent. 

Judgment.—The appellant in execution 
of a decree against Subaya, deceased, 
which was made against Subaya’s widow 
and lega] representative, Chellama, attached 
by prohibitory order, amongst other moneys, 
the present sum of Rs. 656 in the hands of 
the respondents, Messrs. T. D Findlay & 
Sons, 
The money appears to have been a 
Becyrity deposit, that is tosay Subaya’s 
property, and not strictly speaking, a debt 
due by the Company to Subaya. It is, 
however, immaterial whether the attach- 
ment was made underO. XXI, r. 46 (1) 
(a) or 1 (ce), Civil Procedure Code. 
Chellama subsequently obtained a succes- 
sion certificate, and the Oompany made 
over the money to Chellama in spite of the 
prohibitory order. It. appears to me that 
this matter of the succession certificate 
is irrelevant. A succession certificate does 
not confer title; it merely enables a plaint- 
iff to obtain a decree (s. 214), or gives the 
payer an indemnity (s. 381, Succession 
Act). 

Unders. 50, Civil Procedure Code, where 
a decree is executed against a legal re- 
presentative, he shall be liable only to the 
extent of the property of the deceased 
which has come to his hands, The question 
is whether this money, which the Com- 
pany was liable to pay to Ohellama ‘on 
demand, could be said to have come to 
her hands before she had demanded it 
or actually received it. The only previous 
decision on the point that I can find if 
Khushrobhat Nasarvanji v. Hormazsha Phi- 
rozsha (1) where it was said that it was 
not provided that in an. execution proceed- 
ing the representative should be made 
answerable as well for what with diligence 
on his part would have ccme to his hands 
as what actually has come to his hands. 
No doubt, the present case is an extreme 
example, for the legal representative and 
soie. heir had only to ask to get, though it 
may well be that for his protection the 
person in whose possession the money 
was, would, as appears in this case to have 
happened, have insisted on the obtaining 
of a succession certificate. However, that 
may be,the provisions of the Code have to 
be strictly observed, and L agree that there 
is HO provision for attachment in execu- 


tion against a legal representative of either 
(W LB 727, 


Limited, Subaya’s late employers.. 
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a debt due to him or of movable prop- 
erty that has not yet come into his 
possession. It has been pointed out in the 
case referredto that the remedy is by 
way ofa suit for administration. This 
appeal must be dismissed with cosis. 


N. Appeal dismissed. 


aT p 1a 


CALCUTTA HIGH COURT 
Civil Appeal No. 595 of 1935 
January 12, 1937 
Nasim Arnt anD R. O. MITTER, JJ. 
MONMOHAN SAN YAL—J upament-pepror 
—APPELLANT ) 
VETSUS 

KHALISHKHALI CO OPERATIVE BANK 

— DECREE-HOLDER— RESPONDENT 

Civil Procedure Code (Act V of 1908), O. XXI, rr. 11 
(2), 2—Compromise after decree agreeing to payment 
in instalments—Court accepting it and dismissing 
execution—Effect of —Order, if comes within r. 11 
(2)—Order - of instalments made on time-barred 
application—Whether a nullity—Parties, if can 
give jurisdiction to Court by agreement —Jurisdiction. 

When after the decree, parties agree that the 
decretal amount would be paid by instalments 
and the Court accepts a compromise and dismisses 
an execution case, the Court must be deemed to have 
directed thatthe payment ofthe amount decreed 
should be made by instalments under O. XX, r, 11 (2) 
of the Civil Procedure Uode. Even if an order of instal- 
ments is made on a time barred application ıt is not a 
nullity. The proper remedy of the person who objects 
tothe order istotske appropriate steps for getting 
that order set aside and so long as that order 
is not set aside it is binding on him, The order of 
the executing Court directing the payment of the 
decretal amount to be madein instalments with the 
consent of the parties, therefore, clearly comes 
within the provisions of O. XX, r. 11 (2) of the Code 
and is, therefore, executable in the execution pro- 
ceeding. 

Again ifby the compromise thereis an adjustment 
of the decretal amount within the meaning of O. XXI, 
r. 2 of the Code, there is no inherent want of 
jurisdiction in the executing Court over the subject 
matter andthe parties by agreement have the right 
to arrange their own procedure and to give 
jurisdiction tothe Court to adopt that procedure, 
Pisani v. Attorney-General for Gibraltar (1) and 
Hridoy Mohan Sanyal v. Khagendra Nath Sanyal 
(2), referred to. i 

A. from appellate order of the Sub- 
Judge, Khulna, dated June 28, 1935. 

Mr. Robindra Nath Choudhury, for the 
Appellant. 

Mr. Khemendra Nath Tagore, for the 
Respondent. 

Judgment.—This is a judgment-debtor’s 
appeal arising out of an execution proceed- 
ing. ‘The appellant borrowed some money 
from the respondent bank. On hig failure 
to pay off the debt, the respondent submitt- 
ed the dispute andthe arbitrators made 
an award in favour of the respondent on 


` + decree-holder 
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November 21, 1927, under the provisions 
ofthe Co-operative Societies Act (Act II of 
1912). The respondent bank made several 
applications in the Court of the Munsif at 
Satkhira for execution of this award as 
a decree of the said Court under r. 22, cl. 7 
ofthe Rules framed under s. 43, Co- 
operative Societies Act. The last petition 
for execution was fled in 1931. The ap- 
pellant thereupon pleaded an adjustment 
and wanted to have it recorded under 
O. XXI, r. 2, Civil Procedure Code. The 
dispute between the parties in the execution 
case was settled by a compromise under 
which the appellant undertook to pay the 
money due under the award by several 
instalments spread overa period of nine 
years. It was also settled by the compro- 
mise that if the appellant failed to pay 
three consecutive instalments in time. the 
respondent’ bank would have the right to 
realise the entire money by execution. 
The Court before whom this petition to 
compromise was filed accepted this com- 


promise and dismissed the execution case ` 


in terms of the compromise. The appellant, 
however, did not pay the instalments as 
agreed upon in the compromise. The res- 
pondent bank thereupon made an applica- 
tion on December 20, 1935, for realization 
by execution of the money due to them 
under the award as adjusted by the com- 
promise. 

The appellant objected to the execution 
mainly on the ground that the terms of 
the compromise were not enforcible in 
execution and that the only remedy of the. 
decree-holder was to enforce those terms 
by a separate suit. The Courts below 
have overruled the objection of the judg- 
ment-debtor and have ordered the execu- 


tion to proceed. The only point for deter- . 


mination in this appeal is whether the 
is bound under the law to 
enforce the terms of the compromise by a 


‘separate suit and is not entitled to realise - 


“the-decretal amount by execution. When 
after the decree parties agree that the 
decretal amount would be paid by instal- 
ments and the Court accepts a compromise 
and dismisses an execution case, the Court 
must be deemed to have directed that 
the payment of the amount decreed should 
be made by instalments under O. XX, 
ry. li (2) of the Code. It is true that the 
petition on which the order for payment 
of the decretal amount by instalments 
was made, was not made within six 
months of the decree, but ifan - order of 
instalments is made on a time-barred 
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application itis nota nullity.. The proper 
remedy ofthe person who objects.to the 
order is to take appropriate steps for get- 
ting that order set aside, and so long as 
that order is not set aside, it is binding on 
him. Tae order of the executing Court 
directing the payment of the decretal 
amount to be made in instalments with 
the consent of the parties in the present 
case, therefore, clearly comes within the 
provisions of O. XX, r. 11 (2) ofthe Code 
and is therefore executable in the present 
execution proceeding. 

Again if by the compromise there was an 
adjustment ofthe decretal amount within 
the meaning of O. XXI,r. 2 of the Code, 
there was no inherent want of jurisdiction 
in the executing Court over the subject- 
matter and the parties by agreement had 
the right to arrange their own proce- 
dure and to give jurisdiction to the Court 
to adopt that procedure Pisani v. Attorney- 
General for Gibraltar, (1) and tne case in 
Hridoy Muhan Sanyal v. Khagendra Nath 
Sanyal \2). By the compromise the parties . 
agreed that the decretal amount would be 
paid in several instalments and in default 
of payment of three consecutive instal- 
ments the entire decretal amount would 
be realisable byexecution and not by -a 
separate suit. The respondent bank asks 
the Court for realization of the decretal 
amount by execution, that is the procedure 
agreed upon between the parties at the 
time of the compromise andit cannot be 
said that it would be illegal to allow the 
decree-holder to adopt this procedure for. 
the realization of-his just dues. We are, 
therefore, of opinion that the Oourts below 
were right in ordering this execution to 
proceed. The appeal is accordingly dis- 
missed with costs hearing fee being assess- 
ed at one gold mohur. 


N. Appeal dismissed. 


an (187 5 P O 516; 30 L T 729; 22 WR 


(2) 34 O W N 213; 127 Ind, Cas, 238; A I R 
1929 Cal 687; 57 Oal, 789; Ind. Rul. (1¥30) 
Cal. 834. 
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ALLAHABAD HIGH COURT 
First Civil Appeal No. 115 of 1934 
January 25, 1937 
SULAIMAN, C. J. AND BENNET, J. 
PRAHLAD PRASAD AND: ANOTAER— 
DEFENDANTS — APPELLANTS 
VETSUS 

Musammat CHAMELI KUAR —PLAINTIFF 
AND OTHERS— DEFENDAN TS—RESPONDENT3 
Agra Preemption Act (XI of 1922), s. 4 (7j-— 
'roprictor of specific plot in mahal—Tests to see 
hether he is entitled to take part in administration 
fmahal—Record of Rights—Entries in khewat— 
7hether admissible to show that person is co-sharer. 
No goubt the real test laiddown by the Legisla- 
ire in s. 4 (7), Agra Pre-emption Act, is whether 
210 proprietor of a specific plot of land in a makal 
3 or is not algo entitled toan interest in the joint 
ands ofthe mahal or to take part inthe adminis- 
ration of its affairs, and it ig not expressly laid 
own that he should also have thejeint liability for 
he payment of the revenue. But in order to see 
rhether there isa right to take part in the admi- 
istration of the affairs of the mahal it may be 
ecessary to find out whetherthere is a joint liabi- 
ity for the payment of the revenue ofthe makal. 
t the proprietor isa co-sharer within the meaning 
f the Land Revenue Act, thatis the holder of a 
hare in the khalsa lands of the mahal, then as such 
e would certainly be entitled to take partin the 
dministration of the affairs of the mahal and 
rould ‘accordingly fulfil one of the requirements of 
16 definition, In that sense the joint liability for 
16 payment of revenue would bea very material 
onsideration. [p.772,col.1.] . 

The entries in the khewat are inadmissible in 
vidence for the purposeof showing that a person 
sa Go-sharer. {ibid} 

F.C. A. from the decision of the Bub- 
ludge, Pilibhit, dated February 14, 1934. 
Messrs. S. N. Sen and G. S. Pathak, for 
he Appellants. : 

Messrs. B. Malik, L. N. Gupta and Pra- 
hat Kumar, for the Respondents. 
dudgment.—This is a defendants’ 
ippeal arising out of a suit for pre-emption 
yrought by the plaintiff Musammat Chameli 
Cuar, wife of Liladhar, in respect of the 
yroperties transferred under a sale deed 
p 57) dated September 12, 1932, for 
*s. 35,000, executed by defendants Nos. 
—6 in favour of defendants Nos. 1 and 
' The properties sold consisted of 74 
ies out of 20 biswas in Mahal Lakhi, 
jhak Ehtamali and Chak Mustaqil, of 
jllage Nagaria Fatehpur, as well as shares 
a another village Rampura Naogawan, 
vith which we are not now concerned in 
yppeal. The plaintiff claimed to be a 
o-sharer and alleged that the defendants 
‘endees had been strangers to the mahal. 
‘he claim was contested on the main ground 
hat the plaintiff was not a co-sharer in 
his mahal, but was a petty. proprietor, and 
s such, was not entitled to claim the pre- 
mption, There were some other pleas also 


170—97 & 98 


Ooy “~bhannab prasad v. Og4MEnrRvAR (ALL) 


769 
whieh have not been seriously pressed. In 


particular, there was a plea that the 
Plaintiff's allegation that the proportionate 


‘value of the property sought to be pre- 


empted was Rs. 14,000 was not correct. 
The Court below has decided all these 


' points in favour of the plaintiff and has 


decreed the claim for pre-emption of 
the properties in suit on payment of 
Rs. 14,000. 

The only point that is now pressed be- 
fore us in appeal is that the plaintiff has 
not proved that she is a co-sharer in this 
mahal. On May 2, 1932, her husband 
Liladhar acquired a share in Mahal Lakhi 
Chak Mustaqil, and Chak Ehtamali, of 
village Nagaria Fatehpur, and also a share 
in the - other village. By virtue of this 
acquisition he undoubtedly became a co- 
sharer in these Chaks. On July 7, 1932, 
Liladhar executed a deed of gift (p. 61) 
of a one third share in 11/6 sihams out 
of 40 sihamas of his zamindary property 
in village Nagaria Fatehpur, Mahal Lakhi, 
Chak Ebtamali, in favour of his wile 
Musammat Chameli Kuar, the present 
plaintiff. This document was duly register- 
ed and mutation of names wes effected 
in favour of Musammat Chameli Kuar 
and her name was duly entered in the 
khewat (p. 91) The learned Counsel 


-for the appellants has to concede that 


assuming the finding of the Oourt below 
that this deed was not fictitious to be cor 


‘ rect, Musammat Chameli Kuar undoubtedly 


became a cosharer in this village. His 
‘contention that she has ceased to be a co- 
sharer is based ona partition which took 
place subsequently. 

After the execution of the sale deed on 
September 12, 1932 (which is in dispute 
in this case), a deed of partition dated 
June 17, 1933 (p. 67) was executed between 
the co-sharers of these two villages. The 
first party was comprised of Liladhar and 
his wife Musammat Chameli Kuar as well 
as his brother Ram Ratan Lal and his 
wife Musammat Ganga Devi and also 
Musammat Sundar Kuar, the. mother of 
Liladhar; and also Ram Chandra Lal, his 
maternal uncle. Tne second party consist- 
ed of Prahlad Prasad and Sahu Banwari 
Lal. Under this _ agreement the parties 
agreed to divide up the plots constituting 
the mahals into two lots, one allotted to’ 
first party and the second allotted to the 
second party. The first lot which was 
given to the first’ party ‘consisted of 28 plots 
in Mauza Nagaria Fatehpur, Mahal Lakhi 
Ohak Mustaqil, and two plots in Ohak 
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Ehtamali as also .22 plots in the other 
village. The entire remaining shares in two 
villages were allotted to the second party. 
Now Musammat Chameli Kuar, under the 
gift of her husband, had acquired a share 
in Chak Ehtamall only, out of which 
Chak only two plots, Nos. 411 and 412 
measuring in all 15 bighas 11 biswas, 
were allotted to the first party. Thus 
Liladhar, Musammat Chameli Kuar and 
the other co-sharers of the first party 
got shares jointly in these two plots 
with an area of 15 bighas 11 biswas. 


They got nothing else in this Chak. Musame- . 


mat Chameli Kuar in particular got nothing 
in Chak Mustaqil and got only a fractional 
share in these two plots in Chak Ehtamaili. 
The deed of partition further provided 
that these two plots should be formed into 
two separate pattis with separate assess- 
ments of revenues and that neither party 
should have any concern with the pattis 
given to the other party, and tbat each 
should get entries made in the khewats of 
all the three mahals in accordance with 
this private partition. A clause was also 
added protecting the rights of the parties 
as regards the claims of pre-emption in 
the following words : 

“This deed of partition on the contents of the 
former deed of agreement shall have no effect on 
the pre-emption rights of one or all of the first 


party, which they might have as against the 
second parly(which the second party do not admit),” 


Thus this partition was effected as a 
temporary arrangement without prejudice 
to any claim of pre-emption which the first 
party might bring against the second 
party. There is no doubt that an applica- 
tion tothe Revenue Court must have been 
made on the basis of this deed of partition 
subsequently although neither party chose 
to produce if. We, however, find that the 
private partition was given effect to in the 
khewat for 1841 Fasli, a copy of which 
is on the record. According to this khe- 
wat, Mahal Lakhi was sub-divided into 
two pattis numbered as 1 and 2, the first 
being called Fatti Banwari Lal under the 
lambardarship of Bahu Prahlad Prasad 
and the second called Patti Liladhar under 
the lambardarship of Liladhar. The 
share assigned to the second patti was 
15 biswansis 2 kachwansis and cdd out of 
20 biswas and the area of this patti was 
15 bighas 11 biswas. It is to be noted 
that this is the exact area of the two 
plots Nos. 411 and 412 which had been 
agreed upon to form a separate’ patti. 
Among the co-sharers entered in this 
khewat against Patti No. 2 are Liladhar, 
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Musammat Chameli and others. Musammat 
Chameli in particular was given 7/18 
sihams out of 40 sthams taken out of 
12 biswas !0 biswansis. The division of 
the mahal was in the following way. 
The entire mahal consisted of 20 biswas, 
out of which 7 biswas 10 biswansis as 
well as 37 7/12 sthams out of 40 sihams of 
the remaining 12 biswas and 10 biswansis 
were allotted to the first party and put 
in the first patti, and the remaining share, 
namely, 25/12 sihams out of 40 sihams in 
12 biswas 10 biswansis, was allotted to the 
second party and put in the second petit. | 
Out of these 2 5/12 sihams in 12 biswas 
10 biswansis, Musammat Chameli Kuar got 
7/18 sithams only. As the khewat stands, 
it would show prima facie that Musammat 
Chameli Kuar is aco-sharer in this second 
paiti, and therefore a co-sharer in the entire 
mahal and is entitled to the right of 
preemption. Musammat Chameli Kuar 
when cross-examined made certain admis- 
sions on which great reliance is placed by 
the learned Advocate for the appellants. 
In the examination-in-chief she had said 
that she was the landlady of the mahal 
of which the suit for pre-emption was 
filed. Tr cross-examination she said : 

“I own only two fields in village Nagaria, 
Besides these I do not own any other thing in 
Nagaria. I have no concern with the intizam 
(administration and management) of village Naga- 
ria except these two fields. The fields are under 
the cultivation of the. tenants ... wa se DO 
management of village Nagaria is done by my 
husband, I never interfered in his management 
of village Nagaria.” 

The learned Counsel on the strength of 
this admission contends that Musammat Oha- 
meli Kuar is entitled to two plots.only in this 
village and she does not own anything else 
in the village, and certainly nothing in 
the joint lands of the village, and further 
that she has no concern with the administra- 
tion of the village Nagaria and her interest 
is confined to these two elds only. It is, 
therefore, argued that she comes under the 
definition of a “petty proprietor” given in 
s.4 (7), Agra Pre-emption Act, inasmuch 
as she is the proprietor of two specific plots 
of land in the mahal, and as such, is not 
entitled to any interest in the joint lands of 
the mahal or to take part in the administra- 
tion of its affairs. Great reliance is placed 
on the recent ruling of their Lordships of 
the Privy Council in Ramjimal v. Riaz-ud- 
din (1). In that case one Qadir Shah had 
as aresult of union of mahals become the 

(1) (1935) A. L. J. 973; 157 Ind. Oas. 423; A. LR. 


1935 P. O. 169; (1935) O. L. R. 511; (1935) A. L.R.. 
867; LB. R. 825; 8 R. P.O. 30 @. O.) does 
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proprietor of Red mahal. He executed mahals called Yellow, Green and Blue» 
several sale-deeds under which specified The entries in the later khewat of 1932 
areas in this mahal were transferred. In Fasli corresponding to 1925,in which year 
1922—24 there was a fresh partition and the sale deed sought to be pre-empted was 
the Red mahal was divided into three executed, were as follows: 
anao ih Unni cesses 







































Name of 
thok or | Serial No.| Amount Area | Revenue, and Names. of sharers with parentage, 
- patt? or of of of cesses of caste, residence and amount of share 
both and} share. share. share. share, held by each. 
_ name 
of lam- 
bardar. 
, bur l. 20 bis- 18622 Rs. As. P. | Zahur Husain, son of Imam-) g g 
, Husain was, acres, 965: 3 0 ud-din, sect Shaikh; Mustajab-| (3 5 
lambar- Cesses ud-din, sonof Wilayat Khan, | .2 $ 
dar 45 8 3 Pathan, in equal shares, own | 7 


- It may be noted that Zahur Husain wasthe 
vendor inthat case and Riaz-ud-din was 
the plaintiff. The trial Court had said that 
Riaz-ud-din was only a plot proprietor. The 
High Court relying on this khewat considered 
that Riaz-ud-din was on tke same footing 
as the vendor Zahur Husain, and both were 
co-sharers. Their Lordships overruling the 
view of the High Court accepted the view of 
the trial Court. 

It is urged that the burden of proving 
that the Plaintiff is a co-sharer lies heavily 
on her. This proposition cannot be- dis- 
puted. It is next urged that no reliance 
should be placed-on the entries in the 
khewatin preference tothe plaintiff's own 
admission, because the entries in the 
khewat in that case were not relied on by 
their Lordships of the Privy Council, and 
our attention is drawn tothe remark on 
page 977 that there was not a scrap of evi- 
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sisters’s sons of Qadir Shah. 
resident of Dera Sarai city| 1137 17 
Sambhal, bearing a jama of; 
Rs. 443. 
Riaz-ud-din, minor son of Amin- ) 
ud-din under the guardian- 
ship of his own father, Amin | 
ud-din, Shaikh, resident of} 38 lt 
Deora, pargana Asadpur, Tah- 
sil Gunnaur, District Budaun, 
bearing a jama of Ras. 16-1-0. 
Bhupal Rai, son of Parshadi 
Lal, caste Vaish Baranwal— 
12 bighas and 13 bitswas, 1.99 12 13 
acres; jama Rs. 5; number of 
fields 291/1, 292, 289/1 and 
298/2. 
Babu Ram, son of Narain Das, 
Musammat§Kunwari, daughter 
of Bhupal Raji, and wife of 
Kanhaiya Lal, caste Vaish 
Baranwal, resident of the vil- 
lage, ¿in equal shares—dé.47 
acres, jama Re. 1-2-0. 








e 


i Total ve 1192 4. 











dence to discharge that onus. In the face 
of s. 44, Land Revenue Act, we are doubt- 
ful whether their Lordships could have 
meant to say that entries in a khewat 
were no evidence at all, specially there 
seems to be perhaps some reference to that 
very khewat lower down on the same page 
where their Lordships pointed out that the 
liability to pay Rs. 16-100 as revenue was 
entered in the revenue record. Presum- 
ably their Lordships meant to hold that the 
entries in the khewatas they stood did not 
amount to any evidence of the fact that the 
plaintiff in that cuit was aco-sharer. It is 
also urged that in that case their Lord- 
ships laid great stress on the fact that 
there was a separate revenue amounting 
to Rs. 16-1-0 assessed on the property of the 
plaintiff, Riaz-ud-din, and it is contended 
that there is no proof that there is any joint 
liability of Musammat Chameli with the coe 
sharers in Patti No. 1 for the payment 
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of the revenue of this mahal, and stress 
is laid on the remark of their Lordships on 
the same page that the plaintiff there 

“has neither alleged nor proved that his liability 


extends beyond the payment ofthe revenue which is 
assessed upon his holding.” 


As regards the joint liability for the pay- 
ment of the revenue of the mahalin the 
present care, we need only refer tos. 14], 
Land Revenue Act, under which in the 
case of every mahal the revenue assessed 
thereon shall be the first charge on the 
entire mahal and on the rents, profits and 
produce thereof. As laid down in s. 106, 
Land Revenue Act, so long as there has not 
been a complete partition of the mahal, 
the joint liability for the entire revenue 
remains, and in an imperfect partition the 
revenue assessed separately on the separate 
pattis is for the convenience and to determine 
the respective liabilities inter se of the co- 
sharers. 


It is next urged that in the case before 
their Lordships also the plaintiff was re- 
corded as owner of 38 bighas 14 biswas 
(in one out of four mahals) which repre- 
sented the entire 20 tiswas of the share at 
serial No. 1 aséessed to the total revenue 
of Rs. 4653-0 with cesses, and that in 
respect of if, the sub-division of the revenue 
was a point made against the plaintiff. In 
this case there is no separate sub-division 
of the revenue assessed on the share of 
Musammat Chameli alone. We are, there- 
fore, of the opinion that there is nothing 
in the case of Ramji Mal v. Riaz ud-din 
(1) which would compel us to hold that in 
this particular case also the plaintiff is not 
acosharer in the mahal but is merely a 
petty proprietor. We do not think that 
the eniries in the khewat are inadmissible 
in evidence for the purpose cf showing 
that she is a cc-sharer. No doubt the real 
test laid down Ly the Legislature in s. 4 
(7) 1s whether the ‘preprietor of a speciffc 
plot of land in a mahal is oris not also 
entitled to an interest in the joint lands of 
the mahal or to take part in the administra- 
tion ofits affairs, and it is not expressly 
laid down that ke should also have the 
joint liabiliiy for the payment of the 
revenue. Butin order io see whether there 
is a rightto take part in the administra- 
tion of the affairs of the mahal, it may be 
necessary to find out whether there is a 
joint liability for the payment of the 
revenue of the’ mahal. If the prc- 
prietor is a co-sharer within the mean- 
ing of the Land Revenue Act, that is the 
holder of a share in the khalsa lands of the 
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mahal, then as such, he would certainly 
be entitled to take part in the administra- 
tion of tbe affairs of the mahal and would 
accordingly fulfil one of the requirements 
of the definition. In that sense the joint 
liability for the payment of revenue would 
be a very material consideration. 

In the present case there is one more 
circumstance in favour of the plaintiff, 
namely, that Patti No. 2 is put on the same 
footing as Patti No. 1 in this khewat and 
her husband is appointed lumbardar.of this 
patti. One would not expecta lambardar 
in the case of miscellaneous plots wilfich 
are kept separate from the khalsa lands. 
The admission made, by the plaintiff that 
she had no concern with the intizam or 
management of the village, except the two 
fields, was obviously intended to concede 
that her husband being the lambardar of 
the paiti was managing the patti on behalf 
of all the co-sharers of the patti and that 
ske herself had no direct hand in the 
administration of the village. We cannot 
take that admissicn to mean that in law she 
is not entitled totake part in the administras 
tion of the affairs of this patti, for example, 
the appointment of the lambardar .oi that 
patti. Of course the management must 
continue to be done by the lambardar who 
in this case happenedto be her own hus- 
band and she could not interfere directly 
with the management of the lambardar. 
We are accordingly of the opinion that the 
view taken by the Jearned Subordinate 
Judge that the plaintiff has succeeded in 
establishing that she is aco-sharer in this 
mahalis correct and must be accepted. 
The finding as regards the proportionate 
value of the property sought to be pre- 
empted has not been challenged before us 
and must also be accepted. There is no 
force in the other pleas as regards refusal, 
etc., which have not been pressed. The 
appeal is dismissed with costs. 





D. Appeal dismissed. 
'PESHAWAR JUDICIAL COMMIS- 
SIONER’S COURT 


Oriminal Appeal No, 451 of 1936 
February 1&, 1937 
MIDDLETON, J.C. AND ALmonp, A. J. O. 
EMPEROR—Prossovutor 
VETSUS 
‘FAZAL RAHMAN AND ofsERs— 
AccUusED 
Punjab Excise Act (I of 1914), ss. 8, 58—Rules by 
Punjab Government under, whether applicable to 
N.-W. F. Province, by virtue of notification making 
Act applicable — Delegation of powers by Punjab 
Government under s, 8 and Rules under s. 58~-N,-W, 


l 
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F. P., if can be deemed to have also so delegated 
~~Revenue Commissioner of N-W. F. P. so appoint- 
ang Excise Sub-Inspector —Appotntment, legality of — 
Excise Sub-Inspector so appointed held still tobe 
public servant within meaning of 2. 21, Penal Code (Act 
ZLV of 1860)\—Evidence Act (I of 1°72), s. 78 (1) — 
Notification not published in Government Gazette as 
required by ss. 4 (36) and 26 of N.-W.F P., General 
Clauses Act (IT of 1932) — Such notification, if can 
-be proved under s. 73 (1). by producing revenue records 
Criminal Procedure Code (Act V of 1898), ss 197, 
530 (p)\—Duty of Excise Sub-Inspector to sign certi- 
ficate for goods imported in bond to Afghanistan— 
He signing, knowing that goods were not so imported 
~-Act, whether in discharge of official duty—Pre- 
vious sanction of Local Government for prosecution, 
necessity of — Trial along with other accused— 
Sanction for his prosecution not obtained — Whole 
trial held without jurisdiction and void. 

Wherean Act is in force in more than one Province 
and the Local Government has delegated certain 
powers in one such Province, the Local Government 
of the other Province cannot be deemed to have made 
similar delegation when it has passed no orders on 
the enbject. Rules made by various Local Govern- 
ments under an Act need not be similar but depend 
upon the wishes of the Local Government con- 
cerned. [p. 774, col. 2.] 

Held, consequently, that in the absence of notifica- 
tion the rules framed by the Punjab Government 
delegating its powers under s. 8 of the Panjab Excise 
Act and the rules framed under ss 58and 59 of the 
Act, could not be applied to N.-W F Provinces, and 
the Local Government of N.-W. F. P. gould not there- 
fore be deemed to have delegated its powers merely 
berauss the Punjab Government had done so. 

Held, algo, that the appointment of the Excise Sub- 
Inspector by the Revenue Commissioner of N.-W. 
E. Province was, therefore, illegal the Revenue 
Commissioner having no powertodoso But though 
the appointment was illegal, the Excise Sub-Inspector 
was a “public servant” within the meaning of s. 21, 
Penal Code, as at the time of his appointment he could 
only be appointed by the Local Government, he could 
only be dismissed by that authority and not by the 
actual authority which did appoint him without being 
empowered to dos. [p. 775, col. 1.] 

Where as required by ss. 4 (36) and 28, N.-W. F. P, 
General Olauses Act, a certain notification is not 
published in the Government Gazette of the Local 
Government, such notification is not one that has 
been made and is in fact nota notification. It can- 
not be proved under s. 78 (1), Evidence Act, by pro- 
ducing Revenue Records. [p. 774, col. 2.] 

It was part of duty of an Excise Sub-Inspector to 
sign certificates in respect of goods imported in bond 
into Afghanistan; he did signthe certificates knowing 
that the goods to which they referred had never been 
‘so imported: not only washe enabled to do this by 
his official position but it was essential to the 
success of the conspiracy to deceive the treasury 
officer that he should purport to do soin his official 
capacity and that he should lead the Treasury 
‘Officer to believe that he had done so: 

Held, that in signing the certificates'in the manner 
he purported to act. in discharge of his official duty. 
Accordingly beforehe could be prosecuted for doing 
so it was necessary that sanction should have been 
given by the authority empowered to remove him 
_ from office, namely the Local Government: Such 
‘sanction not having been granted the trial Magis- 
trate acted without jurisdiction when taking cogniz- 
ance of his alleged offence. [p. 776, col. 1.] ae 

Held, further, that where a Magistrate tried all 
the accused ina joint trial, though he wag notem- 
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powered to try one of them the sanction of the Local 
Government being necessary for his prosecution and 
such sanction not having been obtained, the proceed- 
ings of the Magistrate were void not only against 
guch accused but the whole trial against all the 
accused was void as being without jurisdiction = 

The word “proceeding” is not defined in the Crimi- 
nal Procedure Code, but is frequently used therein 
and, from the nature of its use throughout the Code 
it includes in connection with a trial the whole bundle 
of actions taken and recorded by the Court from the 
moment of taking cognizance of the case until its 
disposal. The “proceedings” in a joint trial cannot be 
differentiated into separate “proceedings” against 
each accused person ([p. 777, col. 1.1 i 

Or. A. against the order of the Sessions 
Judge, Peshawar, dated June 29, 1936. 

Mr. Ralli and S. Raja Singh, for the 
Crown. 

Messrs. Muhammad Alam, Pir Bakhsh, 
Abdul Qayum and Abdul Rab, for the 
Aceused. 

Middleton. J. C.—This judgment will 
dispose of three separate appeals brought 
by direction of the Local Government 
against the acquittal of the three respon- 
dents by the Sessions Judge, Peshawar, 
acting.as a Court of Appeal. The three 
respondents had been jointly tried by a 
Magis‘rate with enhanced powers who 
convicted Ayub Shah under s. 420, Indian 
Penal Code, on three counts for having dis- 
honestly cheated ‘he ‘Treasury Officer, 
Peshawar, by obtaining mney from him 
as refund of custom duty onthe basis of 
false certificates indicating that the goods 
concerned hid been exported to Afghanis- 
tan in bond, convicted Fazal Rahman of 
abetting the same three offences by in- 
tentionally aiding Ayub Shah by signing 
the certificates in his official capacity as 
Border Examiner employed by the Local 
Government; and also convicted Ghulam 
Mustafa of abetment of the same three 
offences in that having entered into con- 
spiracy for the purpose he prepared the 
applications for refunds on which Ayub Shah 
drew the moneys. . 

For the purpose of this appeal we need 
not discuss the facts alleged by the prose- 
cution which are sufficiently indicated by 
the nature of the convictions mentioned 
above. All that we need note 18- that 
Fazal Rahman was a Sub-Inspector 1n the 
Excise Department. Tha three respon- 
dents appealed joiatly in the Court of the 
Sessions Judge, who held that Fazal 
Rahman being a Sub Inspector of ltxcise 
could only be dismissed from offize by the 
Local Government, .thwt under s. 197, 
Criminal Procedure Code the trial Magis- 
trate had. no jurisdiction to take cogaiz ace 
of his offence without the previous sanctiog 
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of the Local Government which had not 
been obtained and thatthe whole trial of 
all three respondents was vitiated thereby. 
In accordance with these findings the 
learned Sessions Judge acquitted all three 
respondents. It is in evidence that the 
Punjab Excise Act, lof 1914, was applied 
in the N.-W. F. P. by Notification No. 120 
dated February 8,1915. That Notification 
did not mention the rules which had been 
made by the Punjab Government under 
the Act and the Sessions Judge held that 
they did not automatically apply. It is 
conceded in the present appeals that a 
draft Notification No. 6325, Excise, dated 
May 21, 1934, intended to make the rules 
contained in the Punjab Excise Manual 
applicable to this Province, was prepared 
and signed by the Secretary to Govern- 
‘ment, N.-W. F. P., inthe Revenue Depart- 
ment, and by the Minister of Transferred 
Departments. Itis also conceded that this 
draft notification was never published in the 
Local Gazette. Section 10 (a), Excise Act, 
is as follows: 

‘There shall be such other classes of Excise 
Officers as the Local Government may by notification 
declare andthe Local Government may appoint as 
many persons as it deems fit to be Excise Officers of 
these classes." 

Tt is conceded that a Sub-Inspector of 
Excise belongs toa class covered by this 
section. Rule 138 which was in forcein the 
Punjab in 1915 empowers Commissioners 
to make officiating appointments of Sub- 
Inspectors and empowers the Financial 
Commissioner to make permanent appoint- 
ments and permanent promotions to the 
rank of Sub-Inspector. Rule 168 provides 
that a Sub-Inspector can be dismissed by a 
Commissioner. Section 17, N.W. F. P., 
General Clauses Act, 1932, is as follows: 

“Where, by any Act, a power to make any appoint- 
ment is conferred, then, unless a different intention 
appears, the authority having power to make appoin- 
ment shall also have power to suspend or dismiss 


person appointed by it in exercise of that 
power,” 


The trial Magistrate took cognizance of 
the case against the three respondents on 
October 2, 1934. It is common ground that, 
if on that date the rules contained in the 
Punjab Excise Manual were not current in 
this Province, an Excise Sub Inspector 
could only be appointed and dismissed by 
the Local Government. The first argument 
on behalf of the Crown is that when the 
Act was brought into force in this Province 
by Notification No. 120, the rules which 
had been made thereunder in the Punjab 
were atttomatically brought into force con- 
currently. Learned Counsel has not been 
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able to quote any auth rity in support 
of this contention. He merely argues that 
the provisions of the Act are not workable 
in the absence of rules; that rules were 
necessary and that in fact the Punjab 
rules were followed in practice in this 
Province. 

Under s.8 of the Act the Local Govern- 
ment may by notification delegate all or 
any ofits powers thereunder to the Finan- 
cial Commissioner or Commissioner. Sec- 
tions 58 and 59 empower the Local Govern- 
ment and the Financial Commissicner 


. respectively to make rules in connection 


with specified subjects. We can find no 
force in the c-ntention that where an Act 
isin force in more than one Province and 
the Local Government has delegated certain 
powers in one such Province, the Local 
Government of the other Province should 
be deemed to have made similar delegation 
when it has passed no orders on the subject. 
Rules made by various Local Governments 
under an Act need not be similar but 
depend upon the wisbes of the Lecal 
Governments concerned. The next argu- 
ment brought forward is that the Punjab 
Rules were brought into force in this 
Province by Notification No. 6325, dated 
May 21, 1934, and that pubticalion in 
the Local Gazette was not necessary to 
validate this notification. Section 11 ofthe 
Act permits delegation of powers by a 
notification and in no other manner. 
Section 4 (36), N-W. F. P. General Clauses 
Act, is as follows: “Notification shall 
mean anotification published in the Gazette” 
Section 26 of the same Act is as follows: 
“Where in any enactment or in any rale made 
under any enactment, it is directed that any order, 
notification, or other matter shall be notified or 
published, such notification or publication shall, un- 
less the enactment otherise provides, be deemed to 


be duly made if it is published in the N.-W. F. P. 
Government Gazette.” 


In the light of these sections it is clear 
that the draft Notification No. 6325 not 
having been published in the Local Gazette, 
has not been “made” and is in fact not 
a “Notification”. It is, therefore, impossible 
to maintain (as urged by Oounsel for the 
appellant) that it could be proved under 
s. 78 (1), Evidence Act, by the records of 
the Revenue Department of this Province, 
for it is obvious that a notification which 
does not exist cannot be proved. 

Another point, though not raised by 
Counsel, merits discussion. Fazal Rahman 
admits that he was not a Sub-Inspector 
appointed in the Punjab and hence the 
presumption arises that he was appointed 
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-during the period when the rules current 
in the Punjab were being followed in this 
Province although not made by the Local 
Government. The truth of this presumption 
was verified in Court by examination of 
the Local Gazette which revealed that he 
had been appointed as officiating Sub- 
Inspector by Notification No, 240, dated 
March 28, 1927, and confirmed as Sub- 
Inspector by Notification No. 300, dated 
May 13, 1930, in both cases the appoint- 
ment being made by the Revenue Com- 
migsioner and not by the Local Government. 
This being so it is arguable under s. 17, 
General Clauses Act, that he has never 
been a public servant at all or, at least 
that he could be dismissed by the 
Revenue Commissioner, and that therefore 
no sanction was necessary for his prose- 
cution. This point, however, has now been 
finally set at rest by consideration of the 
definition of a ‘public servant’ given in 
8. 21, Indian Penal Code, which includes 
the 3xplanation: 

“Wherever the words ‘public servant occur, they 
shall be understood of every person who.is inactual 
possession of the situation of a public servant, 


whatever legal defect there may be in his right to 
hold that situation.” 
this 


By virtue of explanation Fazal 
Rahman must certainly be deemed to be 
a public servant even if his appointment 
was illegal and as at the time of his 
appointment he could only be appointed 
-by the Local Government, he could only be 
dismissed by that authority and not by 
the actual authority which did appoint 
him without being empowered to do so. 
We ho'd that the only authority legally 
empowered to dismiss Fazal Rahman was 
the Local Government. It is next argued 
that Fazal Rahman when signing the 
false certificates was not acting or pur- 
porting to act in the discharge of his 
oficial duty within the meaning of s. 197, 
Criminal Procedure Code. Oounsel suggests 
that the words of that section merely cover 
acts of a public servant which he bona 
file believes to be acts that he is entitled 
to perform as part of his official duty, and 
not acts which he knows to be outside 
the scope of his official duty but which he 
is enabled to perform by virtue of his 
official position. To support this proposi- 
tion he has referred us to several judicial 
rulings as follows: 

Muhammad Ismail v. Emperor (1):In this 
case & Municipal Commissioner exercised 
undue influence over a Sub-Overseer. It 


(1) 8 Lah. 647; 109 Ind Oas. 239; A I R 1928 Lah. 72; 
29 Or. L J 5L; 29 P DR 69, Bat 
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was held that his prosecution did not 
require sanction under s 197, Criminal 
Procedure Code. The reason for this deci- 
sion was that he had never held himself 
out to bs a Municipal Commissioner and 
could have exerted undue influence quite 
apart from his position as a Municipal 
Commissioner. 

Kamisetty Raja Rao v. Ramaswamy (2): 
In this case a Chairman of a Municipal 
Council threatened to use his authority as 
such for an illegal purpose. It was held 
that his act did not purport to be in 
discharge of his official duty, though it 
was his official position that enabled 
him to make the threats. It was 
further held that an offence by abuse of 
official position not purporting itself to be 
an Official act is not protected bys. 197, 
Criminal Procedure Code. 

In re Narayan Janu Mahajan (3): In 
this case some officials used abuse and 
intimidation in order -to compel persons to 
subseribe to acertain fund. Government 
had asked those officials to collect sub- 
seriptions. lt was held that their acts 
did not fall within the scope of their 
official duties and hence s. 197, Criminal 
Procedure Code did not apply. Clearly in 
this case they had never been directed to 
collect subscriptions as part of their official 
duties. 

Hanmant Shrinivas v. Emperor (4): In 
this case it was held that the purpose of 
s. 197, Oriminal Procedure Code, was to 
guard against vexatious prosecutions and 
that the test as to whether it applied was 
not whether the act of the accused was 
within his official powers but whether he 
had acted in his official capacity. The facts 
of that case were that the accused had been 
sent to discover whether an encroachment 
had been made and acted beyond the 
orders which they received by removing 
the encroachment and assaulting the person 
who had made it. 

Ganapathy Goundan v. Emperor (5); In 
this case it was laid down that for an act 
to be protected by s. 197, Criminal 
Procedure Code, it must be of the sort 

(2) 50 M 754; 102 Ind. Cas. 347; 25L W 608; 52M L 
J 647; (1927) M WN 423; 38M L T 338; A IR1927 
Mad. 586; 28 Cr. L J 539. 

(3) A I R 1931 Bom. 192; 130 Ind. Cas. 580; (1931) 
Or, Cas. 225; 32 Or. L J 673; 32 Bom. L R 1493; Ind. 
Rul, (1931) Bom. 260. 

(4) A I R 1929 Bom. 375; 122 Ind. Cas, 118; (1929) 
Or, Cas. 322; 31 Cr L J 333; 31 Bom. L R 789; Inad. 
Rul. (1930) Bom. 118. 

(5) ATR 1932 Mad, 214; 138 Ind, Cas. 133; (1932) 
Or, Gas. 156; 33 Or. L J 557; 62 M LJ 223;35 LW 
61; (1932) M W N 65; Ind. Rul. (1932) Mad, 518, 
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which the offender is empowered to do as 
„an Official. In tbat particular case a Magis- 
trate had confined and _ tortured some 
suspected murderers. It was held that sanc- 
tion was necessary for his prosecution in 
respect of the illegal-confinement but not 
necessary in respect of the torture. 
- Emperor v. Mg Bo Maung (6): Jn this 
` case a public servant had committed. 
criminal breach of trust in respect of 
: Government money in his hands. It was 
held that his official position merely gave 
him’ the opportunity to commit the offence 
and that in committing it he had not caused 
any other person to think that he was 
acting in discharge of his duty. In our 
opinion none of the cases mentioned above 
are similar’ to the case against Fazal 
Rahman. In the present case it was part 
of his.duty to sign certificates in respect 
of goods imported in bond into Afghanistan; 
it is alleged that be did sign the certificates 
knowing that the goods to which they re- 
ferred had never been so imported; not 
only was he enabled to do this by his 
official position but it was essential to the 
success of the alleged conspiracy that he 
should purport to do so in his official 
capacity and that he should lead the 
Treasury Officer to believe that he had 
done so. 

We must agree with the learned Ses- 
sions Judge that in signing the certificates 


in the manner alleged by the prosecution ‘ 


Fazal Rahman purported to actin discharge 
of his official duty. Accordingly we also 
agree that before he could be prosecuted 
fir ‘doing so, it was necessary that sanction 
should have been given by the authority 
empowered to remove him from office, 
namely the Local Government. Such sanc- 
tion not having been granted, the trial 
Magistrate acted without jurisdiction when 
taking cognizance of Fazal Rahman's 
alleged offence. In respect of the other two 
respondents, who were not public servants, 
it has been argued that their triel was 
not Vitiated merely by the fact that Fazal 
Rahman was joined as co-acensed. It is 
pointed out that s. 239, Criminal Procedure 
` Code is merely permissive and that each 
of the accused could have been tried 
separately. It is suggested that if three 
persons were prosecuted jointly and if one 
of them raised a valid objection under 
B. 197, Criminal Procedure Oode, at the 
commencement of the trial the Court eculd 

(6) A I R 1935 Rang. 263; 157 Ind. Cas. 1034;, (1935) 
Or. Oas: 964; 36 Or LJ 1272; 13 R 540; 8 R Rang 
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` remaining two 


‘of the Lahore High Court, 
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proceed with that trial against the other 


two alone, and it is argued that the 
pri ciple would apply still more strongly 
if the trial were carried to a conclusion 
before the objection was raised as in the 
present case. Reliance is placed on Pana- 
In this case a 
complaint was made against three co accus- 
ed. One raised an objection under s. 197, 
Criminal Procedure Code, which was upheld. 
The Magistrate then proceeded to try the 
accused and ultimately 
acquitted them. On tke matter coming 
befure the High Court it was held that 
gs: 197, Criminal Procedure Ocde, had heen 
wrongly applied in the first instance. 
Incidentally it owas remarked that 
there was no bar to the trial of 
the remaining two accused. Counsel 
has relied upon this remark but has failed 
to notice that according to the facts set 


‘forth in the judgment, the trial Magistrate 


did not take cognizance of the case at all 
until after the objection of the first accused 
had been upheld. In other werds he never 
commenced a joint trial including that of 
the objecting accused. 

On behalf of the respondents a reference 
has been made to two unreported cases. 
The first is that of Queen Empress v. 
Ganpat (8) waich is authority for the 
propositicn that where there are a number 
of co-accased in a case the want of cance 
tion in respect of one of them docs not 
Vitiate the proceedings as regards the rest. 
The judgment, however, shows that the 
Court first came to the conclusion that 
sanction had not been necessary in respect 
even of the one and hence its dictum as 
regards the others was obiter. No reasons 
were givenfor the dictum which was merely 
laid down asan evident proposition of law. 
The other is a judgment of a single Judge 
Newbould v. 
Emperor Criminal Appeal No. 1152 of 1935 
(9). In that case a public servant and 
another were tried jointly and it was 
urged that, if the trial as regards the 
public servant was illegal for want of 
proper sanction, the whole trial was vitiated. 
The learned Judge merely remarked that 
this point had been conceded by the learned 
Government Advocate and discussed it no 
further. We are unable to find that the 
judgments which have been cited afford 

(7) 52 M 695; 113 Ind. Cas. 625; AIR 2928 Mad. 
1158; 30 Or. L J191; (1928) M W N 801. 

(8) Rat Un, Cr. Cas. 142. 

(9) 165 Ind. Cas. 61; A I R1936 Lah. 781; (1936 
a Cas. 793; 37 Cr. L J 1056; 38 P LR1061;9R 
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any clear rulings upon the point before 
us and we must decide it upon first prin- 
ciples. Section 530 (p), Criminal Pro- 
cedure Code, lays down that if any Magis- 


trate not being empowered by law in this 
behalf tries an offender, his prcceedings | 


shall be void. We have already found 
that the trial Magistrate was not empowered 
to try Fazal RalLman and hence it follows 
that his proceedings were void. 

Learned Counsel for the Crown urges 
that the proceedings are only void in res- 
pect of Fazal Rahman. We are unable 
to accept this view. The word ‘ proceed- 
ings’ is not defined in tke Code, but is 
frequently used therein and, from the 
nature of its use throughout the Code, we 
are satisfied that in connection with a 
trial it includes the whole bundle of 
actions taken and recorded by the Court 
' from the moment of taking cognizance of 
the case until its disposal. We are unable 


. to differentiate the “proceedings” in a joint | 


trial into separate “proceedings” against 
each accused person and we agree wiih the 
lower Appellate Court that the whole trial 
against all three accused was without 
jurisdiction as the trial Magistrate was not 
empowered to take cognizince in it. No 
further points are raised and we must 
hold that none of the three respondents 
` has been tried by a Court of competent 
jurisdiction and that therefore the lower 
Appellate Court was right in setting aside 
the convictions of all three. Tne three 
appeals are, therefore, dismissed. 

© D Appeals dismissed. 
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caste Hindus or any ‘Hindu natives of Mithila should be 
prima facie regarded as governed by Mithila Law 
unless they-plead that they are not. Ram Das v. 
Chundra-Dassta (1), referred to. [p. 779, @l.1.] 

Held, that Babhan caste natives of Tirhoot are 
governed by Mithila Law as their lex loci 

Under Mithila Law the widows take an absolute 
interest in the movables left by their husbinds with 
complete right of disposal, as if they are gifts by 


their husbands. Sureshwar Misser v. Maheshrani 
Misrain 2), referred to. [p. 779, col. 2.] 
It is difficult to apply the English doctrine 


whereby the inheritance of -rights under a contract 


- for sale has been treated as inheritance of the prop- 


erty itself, because the provisions ofs. 54, Tiansfer 
of Property Act, expressly rule out the theory on 
which that doctrine rests. It ig dangerous to aot 
upon apparent analogies of position toimport into 
Hindu Law English equitable doctrines, which 
might apply if the parties were governed by English 
Law and ifthe facts were slightly different. [ibzd,] 
Where a Hindu before his death had contemplated 
making an accretion to his estate ‘by the purchase of 


. & larger share in the two estates in which he already 


held shares; and he had gone so far as to deposit 
the whole of the purchase money with theagent of 
the contemplated vendor and his widows when thsy 
succeeded to- his estate, acting jointly as widows of 
their late husband and apparently representing him, 
carry out his intentions, and make accretion to their 
husband's estate, their purchase must be regarded 
as an accretion to their husband’s estate whether 
.the widows are governed by Mithila or Mitakshara 
-School of Law. One of them after the death of the 
other co-widows cannot convert into her own personal 
property that which by mutual consent they had 
made an accretion to the estate of her husband. fp. 
7&0; col. 1] 


O. A. from the decision of the Sub-Judge, 
Muziffarpur, dated December 6, 1933. 
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Jdames,J.—The late Kodai Singh of 
Bishunpur Saraiya in Muzaffarpur had 
‘three sons, Lachmi Narain, Deodip Narain 
and Kuldip Narain. Kuldip survived both 
‘cf his brothers each of whom left a family 
of sons, but Kuldip, when he died towards 
‘the end of 1921, left two widows but no 
children. The names of the widows were 
substituted for the name of Kuldip in the 
Collector's registers. Tne family possessed 
small shares in two estates in Cheutaha; 
of four annasin the estate bearing Tauzi 
No. 6901-1, in which Kuldip’s share was 
recorded asof one anna six gandas and 
of two annas twelve gandas in the estate 
bearing Tauzi No. 68)9-l in which Kul- 
dip's share was recorded as eight gandas. 
The Deoria factory had a share of eight 
annas in the first estate and of twelve 
annas odd in the other Kuldip in tho 
-beginning of 1919 had entered into ne- 
gotiations with the manager of the factory 
forthe purchase of these shares, but the 
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mansger could: not enter into a definite 
contract without authority from the pro- 
prietors in England and without a power 
of attorney. It was contemplated that the 
property should be purchased forRs, 12,600 
on which account early in 1919 Kuldip 
deposited Rs. 13,000 with the manager of 


. the factory with the arrangement that until 


the conveyance should be executed the 
deposit should. be treated asa loan to the 
factory bearing interest at the rate of 
six per cent. per annum. Kuldip died 
before the conveyance could be made 
but on February 17, 1922, the manager 
Mr. R. H. Waller, obtained a power of 
attorney with authority to complete the 
sale, which was completed on March 21, 
1922, when the shares inthe two estates 
were conveyed by Mr. Waller to the widows 
of Kuldip, 


- Musammat Bhagwati Kuer, whose names 


were in due course substituted in the 
Collector's land register for those of the 


. proprietors of the factory. Sita Kuer died 


in the autumn of 1928. To 1931, the surviv- 
ing widow, Musammat Bhagwati Kuer, 
executed adeed of gift. wherebv she gave 
to her nephew, Jagarnath Prasad, grand- 
son of Lacbmi Narain. the elder brother 
of Kuldip, the shares of proprietary interest 
of which she and Sita Kuer had enmpleted 


' the purchase in 1922. In the deed of gift 


Bhagwati Kuer described Jagarnath Prasad 
asthe adopted son of Kuldip (karta putra). 
Thereupon the three sons of Deodip Narain. 
Kuldip’s other brother, instituted a suit 
out of which this appeal arises. They alleged 
that Kuldip had. been joint with his 
brother Déodip Narain, and that he died in 
a state of jointness with Deodip Narain’s 
sons, the plaintiffs. They alleged also 
that Kuldip had adopted asa karta putra 
Rajindra Prasad Singh,one of the three 
plaintiffs, and that in 1920 he had made 
a will whereby he bequeathed his pro- 
perty to Rajindra Prasad; providing that 
if Rajindra should become a Sadhu his 
widow should enjoy a life interest with re- 


_ mainder’ to a son ofthe plaintiff, Surajdeo 


Narain. 
The limitations ofthe will are not very 


clearly expressed but the matter does not. 
appear to te of any greatimportance. The 


plaintifis prayed fora declaration that the 
deed of gift should be declared to be of 
no effect against them, and fora declaration 
that Jagarnath Prasad was not the adopted 
son of Kuldip. The defendants denied that 


Kuldip bad been joint with the members ° 


. of Surajdeo Narain’s family or that he 
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had ever adopted Rajindra; and they 
alleged that the shares purchased in 1922 
had been acquired with money which 
Bhagwati Kuer had obtained from her own 
family, so tbat they were her stridhan 
property. They alleged that Jagarnath 
Prasad had been adopted by Kuldip. On 
these pleadings the Subordinate Judge 
framed the following issues: (1) Whether 
tre suit as framed is maintainable? (2) 
Whether plaintiffs have got any right to 
sue or cause of action ?(3) Whether the 
suit is barred under s. 42, Specific Relief 


Act? (4) Whether the  genealogidal 
table given in the plaint is correct? 
(5) Whether Kuldip Narain died while 


living joint with plaintiffs? (6) Whether 
Jagamath Prasad was adopted by Kuldip 
Narain as his karta putra ? Whether he 
adopted Rajindra Prasad as his karta putra 
as alleged by the plaintiffs? (7) Whether 
the will propounded by the plaintiffs is 
genuine and valid? (8) Whether the 
disputed land was acquired out of the 
joint family funds of the plaintiffs or it 
was stridhan of Musammat Bhagwati 
Kner? (9) Whether the Atatnama, dated 
October 9, 1931, is valid and genuine? 
(10) Whether the Atainama dated October 
9, 1931, is binding onthe plaintiffs after 
the death cf defendant No. 1? (11) To 
what other relief, if any, are the plaintiffs 
entitled ? 

The Subordinate Judge found that the 
account of the genealogy given by the 
plaintiffs was correct, that Kuldip died in 
a state of separation, and that he had. not 
adopted Jagarnath or Rajindra. He found 
that the will propounded by the plaintiffs 
was not genuine; that the disputed land 
was acquired out of Kuldip’sown funds 
and not from the money of Musammat 
Bhagwati Kuer. He found that the deed 
of gift was valid and genuine. On these 
findings: of fact, applying the ordinary > 
Mitakshara law, he gave to the- plaintiffs 
the declarations that the deed of gift 
would not be binding on the plaintiffs 
after the. death of Musammat Bhagwati 
Kuer, and that Jagarnath Prasad was not 
the adopted son of Kuldip Narain. The 
defendants Bhagwati Kuer and Jagarnath 
Prasad and his father appealed from that 
decision; but Bhagwati Kuer died during 
the pendency of the appeal so that Jagar- 
nath Prasad and his father remain as 
appellants. The appellants attack the 
Subordinate Judge’s findings of fact to the 
effect. that the elder brother Lachmi Narain 
had not the same mother as his two brotherg 
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Deodip and Kuldip; that Jagarnath Prasad 
had not been adopted as karta putra and 
that the purchase was not made with money 
which was the stridhan of Musammat 
Bhagwati Kuer. Therespondents by their 
cross objection supporting the decree 
on grounds decided against them in the 
Oourt below, attack all those findings of 
fact of the learned Subordinate Judge 
which are in favour of the defendants. 
It will be convenient to treat these issues 
of fact seriatim in the order in which they 
have been stated by the learned Subordi- 
hate Judge. (After discussing evidence 
his Lordship proceeded.) I would thus 
_accept all the findings of fact of the 
learned Subordinate Judge which are to 
the following effect. Kuldip was separate 
from the family of his brothers; he died 
without issue leaving two widows, who 
would enjoy a widow's estate in his pro- 
perty according to the school of Hindu 
Law by which they were governed; so 
that the property or at least the immov- 
able property would after the death of the 
last surviving widow go to the reversionary 
heirs of Kuldip. Kuldip adopted no 
son; he made no wil. He left 
Rs. 13,000 earmarked for the purchase 
of shares inestates in which he already 
held an interest; and his widows after 
his death applied his money to the com" 
pletion of that transaction which he had 
contemplated. On these points we affirm 
the findings of fact of the learned Sub- 
ordinate Judge and we now come to the dis- 
cussion of the queslions of law which arise 
on these findings. 

The parties are high-caste Hindus living 
in Mithila and from an answer given by 
the plaintif Surajdeo toa question put 
to him in cross-examination, it would appear 
that they are long established natives of 
Mithila and not immigrants. The learned 
Subordinate Judge refused to enter into 
the questicn of what would have been the 
Position on the facts under Mithila Law, 
because the parties had not pleaded that 
they were governed by the Mithila Law. 
Mr. S. N. Rai, on behalf of the appellants, 
argues that Mithila Law is thelex loci of 
Mithila and that high-caste Hindus or any 
Hindu natives of Mithila should be prima 
facie regarded as governed by Mithila 
Law unless they plead that they are not. 
Mr. A.. B. Mukharji suggests tLat the 
Mithila Law governs Mithila Brahmins 
and not other castes in Mithila, and 
he suggests that Babhans are by tradition 

immigrants- from the north-west. Mr. 
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Mukharji was not able to produce any 
authority in support of his contention that 
Babhans, the most numerous c.ste in 
Mithila, are not governed by Mithila Law, 
and since iz a sense all high ca:te Hindus 
in this part of India are necessarily by 
tradition immigrants from some other part 
of India or beyond, it would not be pos- 
sible to hold that the mambers of the 
Babhan caste natives of Tirhoot are not 


. governed by Mithila Law. As admittedly 


natives of Tirhoot, with not even a tradi- 
tion of immigration, the parties to the 
present suit must be regarded as governed 
by Mithila Law as their lex loci: 
Ram Das v. Chundra Dassia (1). Under 
Mithila Law the widows would take an 
absolute interest in the movables left by 
their husbands with complete right of 
disposal asif they were gifts by their 
husbands : Sureshwar Misser v. Maheshranz 
Misrain (2) Mr. S. N. Rai argues that since 
they enjoyed an absolute interest in the 
movables, the deposit of Rs. 13,000 which 
Kuldip had made, became their absolute 
property and if they utilized it for the 
purchase of shares in these estates, those 
shares became their stridhan which they 
enjoyed jointly with right of survivorship, 
so that in the end the acquired property 
became the stridhan of Bhagwati Kuer. 
Mr. A. B. Mukharji suggests that the 
English doctrines of conversion and elec- 
tion should be held to apply in a case 
like this, that when Kuldip left Rs. 13,000 
earmarked forthe purchase of particular 
real property, the money should be re- 
garded asimpressed with the character of 
real property, and ihat in any event it 
should be so regarded with the widows 
elected to carry out their husband's inten- 
tions. 

It is dificult to apply the English doc- 
trine whereby the inheritance of rights 
under a contract for sale has been treated 
as ioheritance of the property itself, bee- 
cause the provisions of s. 54, Transfer 
of Property Act, expressly rule out the 
theory on which that doctrine rests. 
It is dangerous to act upon apparent 
analogies of position toimport into Hindu 
Law English equitable doctrines, which 
might apply if the parties were governed 
by English Law and if the facts were 
slightly different, but in the ` present case 


(1) 20 O 409. 

(2) 48 O 102; 57 Ind. Gas. 325; A I R 1921 PC 
107; 47 TA 233; (1920) MW N472; 39 M LJ 161; 
28 M LT 154;2U PL R (PO) 128 12L W 461; 
T J 1069; 25 OW N 194; 410 LJ 433 
(P 0), 
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it appears to us that whether the parties 
‘are governed by Mithila Law or by the 
ordinary law of the Mitakshara School 
the decision of the learned Subordinate 
Judge wasin the end correct. The case 
should be regarded as governed by the 
principles laid down by the Judicial 
“Committee of the Privy Council in 
Isri Dutt v. Hansbutti Koerain (3). Kuldip 
before his death had contemplated mak- 
ing an accretion tohis estate by the pur- 
chase of a larger share in the two estates 
in which he already held shares; and he 
had gone so far as to deposit the whole of 
the purchase money with the agent of the 
contemplated vendor. The widows when 
they succeeded to his estate may or may 
. not have been entitled to decline to make 
this intended accretion perhaps if they 
were governed by the Mithila Law they 
migat have taken that money, and have 
used it entirely for theirown purpose but 
they did, acting jointly as widows of their 
` late hugoand and apparently representing 
“him, carry oul his intentions, and they did 
make ‘this accretion to their husband's 
es‘ate. Since the transaction was made in 
this way by the two widows ia their express 
capacity of successors to their deceased 
husband. I thinkthat the purchase must be 
regarded as an accretion to their husband's 
esiate. We need not enter into the question 
of whether if this transaction h d been 
carried out byasole Mithila widow, she 
‘might subsequently have resiled from it 
and treated the property as her own, 
though it appears probable that 
could not: Zeri Dutt’s case (3) was a case 
from Mithila. But here the two widows 
jointly made this accretion and Bhagwati 
Kuer could certainly not, after the death 
of her co-widow, change the character 
of the property which had been created by 
the two widows joinily, that is to say, 
Bhagwati Kuer could not convert into her 
own personal property that which by 
mutual consent she and Sita Kuer had 
made an accretion to the estate of her hus- 
d. 
E these reasons [ consider that the 
decree of the learned Subordinate Judge 
should be confirmed and IL would dismiss 
this appeal with costs. 
Gourtney-Té rrell, C. J.—I agree. 
D, Appeal dismissed. 


(3) 10 C 324; 10 I A 150; 4 Sar. 459 (P O). 
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LAHORE HIGH COURT ; 
Criminal Revision No. 575 of 1936 
June 4, 1936 

DALIP SINGH. J. . 

KIRPAL SINGH AND ANCTHER—ÀCCUSED 

TETSUS 
EMPEROR - Oppogrts Party 

Criminal Procedure Code ‘Act V of 1898), ss. 209, 
437—Penal Code (Act XLV of 1860), ss. 304, Part, 
LT, 149, 325-149—Charge under — Magistrate after 
enquiry finding that offence fell under s. 325-149—~ 
Complainant's application under s. 437—Sessions 
Judge finding offence to be under s. 302—Re-trial 
ordered on ground of want of jurisdiction of trial 
Court—Held, Magistrate had jurisdiction to decile 
nature of offence—Order for re-trial set aside. 

Certain persons were accused of having formed an 
unlawful assembly with the common object of beat- 
ing some persons and in prosecution of that common 
object having committed murder or culpable homicide 
notamoantingtomurder. The s.30-Magistrate before 
whom the enquiry took place charged them under 
es. 304, Part IT-149 and 325-149, Penal Code. After 
a careful enquiry he came to the conclusion that 
there was no intention to cause deathand convicted 
the accused under ss. 325-149. On the complainants’ 
application under s. 487, Criminal Procedure Code, 
the Sessions Judge directed the accused to be tried 
unders 3802, holding thatthe Magistrate had no 
jurisdiction to try the accused. He held that the 
trial was without jurisdiction and ordered that the 
ee be committed fortrial to the Sessions 

ourt ; 

Held, that under s. 209, the Magistratehad jurisdic~ 
tion to decide whether the offence was triable by 
the Sessions Court or was triable by himself There 
was nothing to show that the trial Magistrate 
snatched at any jurisdiction or perversely held that 
the offence was one triable by himself in order to 
Minimize the offence. It is more a case of an honest 
difference of opinion on a subject which is always 
opento doubt and difference of opinion. It was, 
however, useless, in matters of doubt, to subject the 
accused to the cost and strain ofa re-trial and hence 
the order of the Sessions Judge directing a re-trial 
to himself should be set aside. 


Or. R. from an order of the Sessions 
Judge, Multan, dated March 5, 1936. 

Mr. J.G Sethi, for the Petitioners, 

Mr. Sardar Mahtab Singh, Sardar Baha- 
dur, for the Opposite Party (Complainant). 

Order.—Kirpal Singh, Racbhpil Singh, 
Phagga Singh, Jiwand Singh, Fauja Singh, 
Buta Singh, Achhar Singh and Hazara 
Singh, were accused of having formed an 
unlawful assembly with the common object 
of beating Kartar Singh, Gehl Singh and 
Tehl Singh, and in prosecution of that 
common object having committed murder or 
culpable homicide not amounting to murder 
by striking Tehl Singh with dangs as a 
result of which he died; also of causing 
grievous hurt to Gehl Singh and simple 
hurt to Kartar Singh. The learned s. 30- 
Magistrate before whom the enquiry took 
place, discharged Hazara Singh and charged 
the remaining accused under ss. 304, 
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Part (ID-149 and 325-149, Indian Penal 
Code, with respect to the death of Tehl 
Singh andthe grievous hurts inflicted on 
his brother, Gehl Singh. After a careful 
enquiry and irial he came to the conclu- 
sion that the real cause and origin of the 
fight was not known but that in all pro- 
bability the fight had arisen suddenly by an 
altercation between Kartar Singh on one 
side and Achhar Singh and Kirpal Singh 
on the other, that partisans on either side 
had come up to help their respective parties, 
that the partisans of Kirpal Singh and 
Avchhar Singh had mustered quicker and in 
larger number, there being probably six 
men on one side and three men only. on 
the other, that these men had beaten Tehl 
Singh and caused his death, but that they 
had no intention of causing death, that it 
is not known who inflicted the fatal injury 
on Teh] Singh which caused his death, and 
he, therefore, convicted Kirpal Singh Rachbh- 
pal Singh, Aclhar. Singh, Phagga Singh 
and vJiwand Singh under ss, 325-149, 
Indian Penal Ocde, and sentenced them to 
three years’ rigorous: imprisonment. In 
the case of Kirpa} Singh and Rachhpal 
Singh, ke also inflicted a tine of Rs. 200 each 
or in default, six months’ further rigorous 
imprisucnment. He also convicted all of 
them under ss. 3825-149 for causing 
grievous hurt to Gehl Singh and simple 
injury to Kartar Singh and sentenced them 
to two years’ rigorous imprisonment, the 
sentences running concurrently. Rs. 250 
of the fine, if realized, was to be paid to 
Gehl Singh by way-of compensation. 

The accused did not appeal, but the com- 
plainant put in a ‘Tevision before the 
learned Sessions Judge under s. 4387, Ori- 
minal Procedure Code, asking that the case 
be committed to the High Court with the 
recommendation for enhancement of .sen- 
tence or that the proceedings be quashed 
and the case commitied for trial to the 
Sessions. The learned Sessions Judge held 
that the learned Magistrate was both in- 
competent to try the offence proved and that 
it was improper for him to have tried it. 
He held or appears to hold that the offence 
fell either under s. 302 or s. 304, Part I, 
Indian Penal Code, and, therefore, the 
learned Magisirate was nov competent to try 
it and he further held that in any event, it 
was difficult to tell whether the offence 
amounted to murder or culpable homicide 
not amounting to murder, and in case of. 
doubt, it would have been more proper. for. 
the learned Magistrate to have committed 
the case for trial to the Sessions Oourt which: 
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can fully decide and sentence the accused 
acccrding to its decision on the points in- 
volved in the case. He has cited Mangal 
Singh v. Empress (1), in this connection and 
has also cited other rulings. The learned 
Sessions Judge, therefore, held that the 
trial was without jurisdiction and ordered 
that the accused be committed for trial to 
the Sessions Court. From this order the 
accused have come in revision to this 
Court. ` 

I have heard the learned Counsel on 
their behalf as well as Counsel on behalf 
of the complainant, Gehl Singh The 
learned Counsel for the petitioners contends 
that the learned Sessions Judge could not, 
after conviction, order a commitment under 
s. 437 because in such a case, the learned 
Sessions Judge had no power to set aside 
the conviction and, therefore, if his order 
were correct, the conviction already recorded 
against the accused by the trial Magistrale 
would stand as well as any conviction or 
acquittal that a Sessions Judge might 
pronounce upon the new trial. He conced- 
ed that if there had been an appeal to the 
learned Sessions Judge, he could have set 
aside the conviction withcut reference to 
this Court; but Le contended that the powers 
given to the Sessions Court under s. 423 
are not-the sume as the powers conferred 
on the Court bys. 437, Criminal Proce- 
dure Code. He contended that under s. 209, 
Criminal Procedure Code, the learned 
Magistrate had jurisdiction to decide whe- 
ther to discharge the accused altogether or 
to decide that they should be tried by him- 
self for a minor offence. It might be true 
that the learned Sessions Judge might 
come toa different finding on the same acts 
or series of acis as to the nature of the 
offence committed but this was insufficient 
to avoid the jurisdiction of the trial Court. 
In this connection he cited Baijnath Pande 
v. Gouri Kanta Mandal (2), and relied on 
the :words of s. 209. The learned Counsel 


‘for the respondent on the other hand con- 


tended .that the Sessions Judge had juris- 
diction, that the finding of the Magistrate 
was perverse and he had merely snatched 
ata jurisdiction which he did. not. really 
possess, and, therefore, the trial and cons 
viction by him were without jurisdiction. 

I do not consider it necessary to go in 
any detail into-the points raised. As at 
present advised, but without expressing 
any final opinion, I am inclined to think 
that the contention of the learned Counsel 

(1) 1 P R1893 Cr, (F B). 

(2) 20 O 633, a 
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for the petitioners is correct. Under s. 209, 
the learned Magistrate had jurisdiction to 
decide whether the offence was triable by 
the Sessions Court or was triable by him- 
self. There is nothing to show that the 
learned trial Magistrate snatched at any 
jurisdiction or perversely held that the 
offence was one triable by himself in order 
to minimize.the offence. It is more a cafe 
of an honest difference of opinion on a 
subject which is always open to doubt and 
difference of opinion. The learned Sessions 
Judge is, no doubt, perfectly right in say- 
ing that in all border line cases it is safer 
for a Magistrate holding an enquiry to 
commit tothe Sessions Court rather than 
to try a case himself. But it seems clear 
to me after going through the record that 
the learned Magistrate was not wrong 
yn charging the accused ; he charged under 
s. 304, Part II read with s. 149 and 
Bs. 325-119, Indian Penal Oode. As regards 
“injuries of Gehl Singh, he had 8 injuries, 
all of which were simple except one which 
resulted in a fracture of the ulna bone. 
There can be no question of the propriety 
of the charge under s. 325, at any rate, 
against the ‘accused. So far as Tehl Singh 
is concerned, all the injuries received by 
him were simple. He had no doubt 
` 19 injuries: which have been various'y 
described as abrasions and Contusions 
There is only one injury according to the 
medical evidence which was fatal and this 
injury was, no doubt, a very severe one and 
appears tome to have been caused either 
by a very heavy weapon or by an ordinary 
blunt. weapon used with great force. 
Nobody, however, can prove’ who struck 
this fatal blow. In the circumstances, there- 
fore, I do not consider that there was any 
grave perversity or obvious mishandling cf 
the case in the learned Magistrate coming 
to the conclusion that the offence fell under 
ss. 325-149, Indian Penal Code. 

_ It is clear enough on the record that 
the origin and cause of the fight is not 
established. The evidence of Kartar Singh 
and Gehl Singhon this pointis open to 
serious doubt; for one thing, according to 
them, the origin of the fight was due to the 
atriking of Kartar Singh. Mewa Singh, who 
is supposed to. have been an eye-witness, 
does not assert any such separate striking 
of Kartar Singh nor does he admit the 
previous altercation when indecent gestures 
had been made against Kartar Singh. 
Hazara Singh was discharged rightly by 
the learned Magistrate and the presence of 
Fauja Singh and Boota Singh is extremely. 
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doubtful. In fact the learned Sessions 
Judge agreed in not ordering a re-trial of 
these two persons. 

It is not very clear how the learned 
Magistrate came to the conclusion that the 
partisans of each party came up to the 
help of their respective parties. According 
to Chet Singh Subedar, who appears to be 
a disinterested witness though afriend of 
the deceased Tehi Singh, what happened 
was that four men were beating Tehl Singh 


‘and four men were beating Gehl Singh 


when he arrived at the scene. According 
to Mewa Singh, some six men had rushed 
at Tehl Singh and Gehl Singh and four had 
beaten Tehl Singh and two had beaten 
Gehl Singh. It would seem somewhat doubt- 
ful whether 8. 149 could be applied on 
the finding of the learned trial Magistrate. 
It appears, however, that he considered the 
whole affair as one and that all the five men 
concerned had acommon object in beating 
the partisans of the other side and it was 
a mere accident that the division of labour 
fell to four in one case and to two or one in 
the other. Inthe circumstances, therefore, 
I donot think any useful purpose would be 
served by ordering a re-trial of the accused 
by the learned Sessions Judge; I point out 
to the learned Sessions Judge that the best 
way to dedide cases like this is not to con- 
sider them abstractly ; it is always difficult 
to decide whether an offence is within 
ss.i 302, 304, Parts I and Ií, ors. 325. But 
the question to consider is whéther in the 
circumstances of any particular case, the 
offence can be definitely held to be murder. 
Ifa s. 30-Magistrate has taken the view 
that there was no common intention to kill, 
then, as arule, it would fall in Part [I, s. 304, 
and there isno question of any subtle dis- 
tinction between the common intention and 
common object with a view to finding whe- 
ther the case is one of murder or of s. 304, 
Part I. No doubt the distinction exists, 
but after all, ifa trial has taken place, it 
is doubtful whether the Sessions Judge has 
jurisdiction to set it aside though I express 
no final opinion on the point, and, in 
matters of doubt, it is useless to subject 
the accused to the cost and strain of a re~ 
trial. 

I would, therefore, set aside the order 
of the learned Sessions Judge directing a 
re-trial by commitment to himself. At the 
same time I am definitely of the opinion 
that the sentences passed in the case are 
inadequate. It is true that Tehl Singh, as 
Pointed out, sustained only simple injuries 
except for the grievous hurt which was on 
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the head; nonetheless he had 19 injuries 
and the statement of the doctor who saw 
him while still alive shows that most of 
the injuries were due to lathi blows. At 
least four men were concerned in this ac- 
cording to the evidence. I would, there- 
fore, issue notice to Kirpal Singh, Rachh- 
pal Singh, Phagga Singh and Achhar 
Singh, who according to the evidence, took 
part in this affair to show cause why their 
sentence should not be enhanced. Jawind 
Singh was only concerned in the beating 
of Gehl Singh whose injuries are not so 
serious and I would not interfere in his 
case. 
N. Order accordingly. 


Ginan aaa 


PATNA HIGH COURT. 
Civil Appeal No. 267 of 1935 
April 26, 1937 
ROWLAND, J. 
RAI KRISHNA. BAHADUR— 
APPELLANT 
, versus 
HARI CHARAN RAUT AND OTHERS 
~—- RESPONDENTS 

Landlord and tenant—Rent—Diara land—Rent 
varying according toarea actually cultivated—Suit 
for rent of part of holding, whether maintainable, 

Incase of dioralands where rentis taken varying 
according to the area cultivated in a particular 
seasonand the out-turn of produce obtained, the 
fact thata tenant’s entire holding is of a larger 
area is not an obstacle against his landlord get- 
ting a decree-based on the out-turn of a smaller 
area being thearea from which crop was actually 
obtained. i 


C. A. from the Appellate decree of the 
Sub-Judge, Saran, dated December 22, 1934. 

Messrs. Janak Kishore, T. N. Sahay and 
A. N. Lal, for the Appelant. 

Mr.. Hareshwar Prasad Sinha, for the 
Respondents. 

Judgment. —- Mr. Hareshwar Prasad 
Sinha for the respondents having said 
that he has no instructions, this second 
appeal has been barred ex parte. The 
plaintiff is the landlord to the extent of 
2 annas 8 pies in an 8 annas patti in Taufir 
Maharajganj, and he claims-one-third of the 
rent of the defendant. One of the grounds 
on which the suit has been dismissed is 
that the plaintiff is not entered in Re- 
gister D asa proprietor tothe extent of 
one-third share. The Munsif examined 
this question. and found that the patti 
being an 8 annas patti and not16 annas 
patti, the plaintiff was in fact recorded for 
a 2 annas 8 pies share, i. e. one-third, in 


the patti, and it appearsin the course of. 
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his judgment thatthe defendant also ad- 
mitted that one-third of his rent was pay- 
able tothe plaintiff. So the suit should 
not have fajled for this reason, and obser- 
vations of the Subordinate Judge on this 
aspect of the case cannot be supported. 
The other defect for which the suit was 
dismissed is that it is said to be not main- 
tainable, because the area of which the rent 
is used for is not the entire holding of the 
defendant but a partof a holding. The 
facts are that the holding is diara; accord- 
ing to the defence, which has been accept- 
ed by the Courts below, the total area is 
20 bighas Skathas 5 dhurs and of this in 
the year in suit it is said that 15 bighas 
was under water, 2 bighas 10 hathas was 
sandy and unfit for cultivation, and ap- 
proximately 2 bighas 10 kathas was cultie 
vated. The defendant further alleged that 
for land under water rent was . payable at 
4 annas a bigha, for sandy land at 8 annas, 
and for culturable land at Rs. 4-10-0. 
Now the plaintiff claimed rent for 7 bighas 
18 kathas at Rs 4-100, but the Munsif 
held that 2 bighas 10 kithas was under cul- 
tivation in the years in suit; that is to say, 
if the suit had been maintainable, the de- 
fendant would have been liable to pay 
rent at Rs. 4-10-0 for an area of 2 bighas 10 
kathas, and of this rent the plaintiff would 
have been: entitled.: Now, in ordinary 
cases of naqdi rent, it has been held that 
the rent which a tenant is liable to pay is . 
the rent payable for the total area, and 
neither the area nor the rent can be split 


. without the consent of both the landlord 


and tenant. Therefore, if a suit is brought 
in such a case for the rent of a smaller area, 
it isnot maintainable because there is no 
tenancy of that area and no amount of - 
rent can be said to be payable for that 
smaller area. Butin bhaoli lands, on the 
other hand, where rent is taken varying 
according tothe area cultivated in a parti- 
cular season and the outturn of produce - 
obtained, the fact that a tenant's entire 
holding is of a larger area has not always 
been held to be an obstacle against his 
landlord getting a decree based on the 
outurn of a smaller area being the area 
from which crop was actually obtained; 
and the same principle may be applicable 
in the case of diara lands where the rent . 
in.a particular year varies according to 


_the area under cultivation in that year. I 


think, therefore, that the suit should not 
have been dismissed outright buta decree 
should have been passed, leaving open the 
question of the. total-area of defendant’, 
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“holding; for plaintiff's share of rent cajeu- 
lated as above. l 

The appeal is, therfore, allowed in part; 
the plaintiff will get a decree accordingly 
for rent of 2 bighas 10 kathas with interest 
at 12} per cent, simple: but parties will 
bear their own costs throughout, as the 
plaintiff's claim was considerably high- 
er than the amount now being decreed 


to him. 
D. Appeal partly allowed. 





PATNA HIGH COURT 
Criminal Revision Petition No. 57 of 1937 
March 12, 1437 
MOHAMMAD Noor, J. 
CHANDER PRASAD: —PETITIONERB 
PErSuUS . 

EMI EROR STOTONDEN a 
Act X 0 8 — Seare 
oe te Bika and res bean Act (II of 
1915, by Excise Sub-Inspector—No reasons for 
search recorded—Accused assaulting—Whether offence 
under s. 353—Search under s. 74, whether can be 


carried out in night. f 
The recording of reason before search, is provided 


for both under the Criminal Procedure Code and 
under the Bihar and Orissa Excise Act, and is in- 
tended to protect the liberty of citizens and avoid 
useless and unjustified searches. If an officer before 
roceeding to search has to record his reason he will 

have to apply his mind to thefacts and the sufficiency 
ofthe infsrmation on the basis of which. he wants to 
search. Where no reasons are recorded as required 
by s 74, Bihar and Orissa Excise Act, and the 
Excise Sub-Inspector searching the house is assault- 
ed by the accused, the accused cannot be convicted 
under s. 353, Penal Code, since the Sub-Inspector 
cennot be said to be acting in exercise of his powers, 
` Gopi Mahto v. Emperor (1), reliedon 

Search under s. 74, can be made during day or 
night. 
Cr. Rev. P. from an order of the Magis- 
trate, Monghyr, dated January 19, 1937. 

Mr. L. K. Chauduri, for the Petitioner. 

Mr. S. M. Gupta, for the Assistant Govern- 
ment Advccate, for the Crown. 

Order.—The petitioner has been con- 
victed under ss. 393 and 379, Indian Penal 
Code. Under the former he has been sen- 
tenced to two months’ rigorous imprison- 
ment and under the latter to one month’s 
rigorous imprisonment. The sentences are 
to run consecutively. The convictions and 
sentences have been upheldin appeal. The 
prosecution case is that the petition was 
suspected by the Excise Sub-Inspector of 
selling illicit ganja. 1n order to detect this 
the Sub-Inspector sent two kahars with six 
marked pice and instructed them to buy 
illicit ganja from the petitioner. They did 
so and brought the ganja to the Sub-Ins- 
pector who.. was -keeping..a watch at.some 
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distance. Thereupon the 
came to the petitioner and wanted’ to 
search his house. The petitioneris then 
said to have. snatched away the ganja and 
a torch from the Sub-Inspector and to 
have given him a push. It appears from 
the judgment of the learned Appellate 


Court that it was argued before it that the 


search under the Excise Act could only 


be made in day and not at night 
and perhaps s. 74, Excise Act referred 
to for that purpose. I do not find 


any such restriction in the section itself 
and there is no difference between day ande 
night in this respect. 

The conviction under s. 353, Indian 
Penal Code, however, cann t be upheld. 
Under s. 74, Excise Act when an officer has 
reason to believe that an offence under 
certain sections of the Act has been com- 
mitted and he wants to search, he bas to 
record his reason for doing so. In this 
case it is admitted that no reason was re- 
corded bef.re an attempt to search was 
made. Inthe circumstances the Sub-Ins- 
pector could not be said to be acting in 
the exercise of his powers. Section 99 is 
also not applicable as the Sub Inspector 
did not act with due care and caution. The 
recording of reason before search is proc- 
vided for both under the Criminal Procedure 
and underthe Excise Act andis intended 
to protect the liberty of citizens and avoid 
useless and unjustified searches. If an 
officer before proceeding to search has to 
record his reason, he will have to apply his 
mind tothe facts and the sufficiency of 
the information on the basisof which he 
wants to search. This was the view taken 
by Dhavle, J. in Gopi Mahto v. Emperor (1), 
and though Macpherson, J. left the ques- 
tion open, he did not dissent from it. TI, 
therefore, set aside the conviction and 
sentence passed under s.. 393, Indian Penal 
Code. The conviction under s. 379, Indian 
Penal Code is upheld, but in lieu of the 
imprisonment of one month, I sentence the 
petitioner to the term of imprisonment 
already undergone by him and in addition 
sentence him topay a fine of Rs. 75, andina 
default of payment of ihe fine, to suffer 
two weeks’ rigorous imprisonment. 

D. Order accordingly. : 


(1) 10 Pat. 621; AI R 1932 Pat. 66; 136 Ind. Cas 
60; (1932) Cr, Oas. 99; 33 Cr, LJ 233; 13 PLT 62; 
Ind. Rul. (1932) Pat. 60. 
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PATNA HIGH COURT 
Criminal Appeal No. 29 of 1937 
April 14, 1937 
MouwamMap Noor anp MADAN, JJ. 
KUAR KOERI AND oraers— 
APPELLANTS 
Versus 
EMPEROR——RESPONDENT 
Criminal triłal— Sentence — Conviction under. 
s. 302-149, Penal Code (Act XLV of 1860)—Mini- 
mum sentence should be transportation for life— 
Identification—Identification of all accused by first 


‘informant, if necessary— Conviction of five persons 


under s. 302, Penal Code, for murder of two—Rea- 
soning that all should not be sentenced for murder- 


ing two—Legality, 
under s 302-149, Penal 


Sentence for an offence 
te must benot less than transportation for 
li 


It isnot necessary that the first informant him- 
self must have identified all the persons who are 
sent up for trial. It is enough if they are identified 
by other witnesses as being present. 

ere two persons are convicted under s. 302, 
Penal Code, for the murder of two men, the rea- 
soning that five persons should not be sentenced ‘to 
death for the murder of two, is not in accordance 
with law and cannot be sustained. 
<- Or. A. from the decision of the Additional 
Sessions Judge, Shahabad, dated January 
18, 1937. 

Mr. S. Naqui Imam, for the Appellants. 

The Agsistant Government Advocate, for 
the Crown. 

Madan, J.—The twenty-one appellants, 
who are Koeris and related to one anotl:er 
have been convicted under ss. 302, 302-149, 
148 and 324, Penal Code, and have been sen- 
tenced to various terms of imprisonment. 
Two other persons Muklal Koeri and Ram- 
nandan Koeri were also put on trial but were 
acquitted. 

The occurrence is said to have taken 
place at about 6 r. m. on August 28 last, in 
village Andaur of the Shahabad District, 
when about 25 cattle belonging to the 
appellant Kuar Koeri and. others grazed a 
part of plot No. 1 of the village which isa 


-large plot recorded in survey as gair mazrua 
. land of the landlords. 


Four bighas out of 
this plot are said to have been settled on 
bhaoli terms with Inder Singh, and this 
portion of the plot is said to have been 
grazed. - On the western boundary of these 
four bighas is plot No. 2 which isthe kasht 
land of the appellant Kuar Koeri. When 
the grazing began Inder and his cousin 
Raghubir are said to have interfered, and 
one of the cowherds in charge ran away to 
the village. Then a mob, including all 
the appellants, came to the spot, armed 
with lathis and spears and attacked Inder 
Singh and his companions, The result was 
that Inder Singh is said’ to. bave been 


170—99 & 100 
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killed by Kuar, Sukar and Parma, appel- 
lants, and his cousin Raghubir is said to 
have been killed by Birodhi and Kishun. 
All these persons have been convicted 
under s. 302, Penal Code, for committing 
these murders. Four ‘other persons, Ganga 
Dayal Singh, Ram Sarup Lohar, Shankar 
Lohar and Peyar Lohar are also said to 
have been attacked and injured, and 
charges were framed against seven of the 
appellants under s. 321, Penal Gode, in 
connection with these assaults. All the 
appellants were also charged under s. 302- 
149 and s. 148, Penal Code, as being 
members of the mob, which after the 
assaults rescued the cattle and took them 
back -to the village. Inder ‘is said to have 
died “immediately on Dbéing assaulted, 
while Raghubir was taken to the thana, four 
miles away where, he lodged a first informa- 


‘tion that evening. He, however, died that 
‘night in the hospital. 


The prosecution examined 12 eye-wit- 
nesses who are said-to have been present 
at the occurrence as well as one other 
person who is said to have arrived just after- 
wards. After the occurrence, the appellant 
Kuar Koeri was found to have been in- 
jured and to have gone to Sasaram’ hos- 
pital where he was examined on the day 
following the occurrence and lodged a 


_counter-information. This information was 


to the effect that Inder, Asis Lohar and 
in his 
plot No. 2. He then remonstrated and was 
assaulted by. Inder and others and fell 
nnéonscious. The other appellants were 
arrested’ or surrenderéd ‘on various dates 
‘Up, to September 24, and it was found that 
Sukar, Bilas and Sakaldip had also received 
injuries. The story of these persons is 
that they also came to the spot and were 
assaulted, while the other appellants said 
that they were not there. The appellants 
examined no witnesses in support of their 


_ version of the occurrence. 


In sentencing the appellants the 
learned Sessions Judge divided them 
into’ three : groups. The first group 


consists of five persons found to have taken 
part in the two murders, and these persons 
have been convicted under ss. 302 read‘ with 
s. 34, Indian Penal Code, and sentenced to 
transportation “for life. The next group 
consists of seven persons who are not 
said to have taken part in the murders but 
to have joined in the assauits on the other 
four injured persons. These persons have 
been convicted under s. 324in that connec- 
tion; but have ‘not been separately sentenced 
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under that section. They have also been 
convicted under s. 302-149, Indian Penal 
Code, but the learned Judge holding’ that 
their responsibility was less than that of the 
first group sentenced them to ten years 
rigorous imprisonment. 

The third group consists of nine persons 
not charged with any individual assault. 
Two of these persons are said to have been 
armed with spears and the rest with lathis. 
These persons have also been convicted 
under s. 302-149, Indian Penal Code, but 
have been sentenced to only four years’ 
rigorous imprisonment. The sentences on 
these two groups are obviously illegal as, 
if the learned Judge decided to convict 
them under s. 302-149 of the Code, he was 
bound under the law to sentence them to 
not less than transportation for life. For 
this reason the learned Advocate for the 
appellants was informed that, if we thought 
if necessary we should at the time of the 
hearing, issue notice of enhancement of 
sentence on these two groups. The first 
question, therefore, that arises is whether 
or not the conviction of these persons 
under s. 302-149 was justitied, as merely 
because two persons were killed in the 
riot, it does not follow that murders were 
committed in pursuance of the common 
object of the unlawful assembly or that 
the members of the assembly must have 
known that they were likely to be com- 
mitted in pursuance of their common 
object. 

Now it is a grave feature of this case 
that during the occurrence two persons 
were killed and-four others received no 
less than 26 injuries between them, 
several of them caused by sharp weapons 
and one of them being an injury to the 
neck which was described as dangerous 
at the time although in the end it turned 
out to be simple. It is also on the record 
that in the years 1920 and 1924 there were 
previous murderous occurrences between 
the same parties in the village, At the 
same time the attack on the two murdered 
' men was confined to five persons who are 
said to have attacked them on the order 
of another.member of the mob, inflicting 
a single incised wound each. Both men 
are said tohave fallen down immediately, 
and it is not said that they were further 
assaulted after they had fallen. In the 
case of the two groups which we are now 
considering, the injuries inflicted by them 
were on the whole of a simple natuie, 
and Ido not think that we are bound to 
conclude that all these persons when they 
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joined the mob knew itto be likely that 
persons would be murdered. Taking the 
circumstances asa whole I think that the 
proper section to apply to the case of these 
persons is s. 226149. In that case the 
sentences passed by the learned Judge cease 
to be illegal, and the question of enhance» 
ment will no longer arise. 

In the circumstances the learned Advocate 
for the appellants conceded that it would 
be difficult for him to ccntest that the 
account given of the occurrence by the 
prosecution witnesses, namely as having 
followed upon the grazing of cattlein the 
field, was a substantially true account, And 
the argument before us mainly confined 
to the question of identification. In con- 
sidering this portion of the case we have 
been assisted by a chart to be found in 
the judgment of the learned Judge, which 
chart includes only names of per- 
sons identified by the various witnesses 
both before the Police and atthe Sessions 
trial. As proof of the presence of the 
individual appellants in the mob, we find 
that thirteen of them are named in the 
first infirmation, and that all these per- 
sons are identified by five or more: persons 
with the exception of Sheopujan Koeri and 
Radha Kceri who have been identified by 
three witnesses only. The case of these 
persons appears to be identical with that 
of Mukhlal who has been acquitted, and 
as no reason has been suggested for the 
differentiation that has been made in 
their case, I would give them the benefit 
of the doubt. The remaining eight appel- 
lants are not named in the frst informa- 
tion, but they have been identified as pre- 
sent by not less than six witnesses each. 
It does not follow that the first informant 
himself must have identified all the persons 
who were sent up for trial, and it must be 
remembered that in this case the first 
informant was gravely injured and died 
the same night. Jam satisfied thatin the 
case of all the appellants except Sheopujan 
and Radha, their presence in the mob has 
been sufficiently proved. 

Turning to the individual assaults, I find 
that all the members of the first group, 
namely Kuar Koeri, Parma Koeri, Sukar 
Koeri, Birodhi Koeri and Kishun Koeri, 
have been identified by six or more witnesses: 
as being the persons who caused the fatal 
injuries to'Inder and MRaghubir, as the 
result ofa combined assault. The medical 
evidence shows that Inder received a pierce 
ing wound in the abdomen, four inches 
deep, which was the fatal injury, besides 
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two other piercing injuries, one inch deep, 
in the neck and back, which were obviously 
of a dangerous character. Kaghubir 
died asa result of two piercing injuries 
inthe abdomen. The evidence against 
these five appellants is over-whelming 
and there can be no doubt that they in- 
tended to cause injuries such as they 
knew to be likely to cause death. I would 
therefore nphold the convictions of thèse 
persons under s. 302 read with s. 34, Indian 
Penal Oode. The reason given by 
the learned Sessions Judge for not passing 
the sentence of death, namely that five 
persons should not be sentenced to death for 
the murder of two persons, is not in ac- 
cordance with law nor one that can be 
accepted by us. 
these five persons is said to have been 
limited toa single blow in each case, and 
it is not said that they 
assault after the injured persons had fallen. 
Moreover, two of these persons were them- 
selves injured, one of them receiving no 
less than eight slight injuries, and the 
prosecution has not explained how these 
persons came to be injured. On the whole, 
therefore, I do not find it necessary to 
hold that the learned Judge exercised a 
wrong discretion in sentencing these five 
persons to the lesser penalty; namely trans- 
portation for life. 

- Out of the second group of the appel- 
| lants five have been charged under s. 324, 
Indian Penal Oode, with the assault on Peyar 
Lohar. All these persons have been identi- 
fied by only one witness, but for some 
reason which has not been explained, Doman 
only has been convicted for this assault 
and the other four have been acquitted. 
Again’ we see no reason for this differen- 
tiation and are not disposed to uphold 
the conviction of Doman for this assault on 
the evidence of one witness only. Three 
persons, Halli, Salik and Rama, have been 
similarly charged with the assault on 
Shankar Lohar. Rama has been acquitted 
as having been identified by only one 
witness, but Balli and Salik have been 
convicted on the evidence of two witnesses. 
In the case of these persons also we feel 
doubt as to the sufficiency of the identi- 
fication and would acquit them under this 
charge. Five persons have been charged 
with the assault on Sarup, out of whom 
Doman has been identified by only one 
witness and has been acquitted. Three 
others, Dudhnath, Sarju and Rama, have 
been identified by not less than four 
witnesses each, and Bilas has been iden- 
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tiñed by three witnesses and his assault is 
also mentioned in the first information. 


- I would uphold the convictions of these 


persons under s. 324, Indian Penal Code. All 
the members of this group have been sent- 
tenced to ten years’ rigorous imprisonment 
under s 302/149, Indian Penal Code, but 
in the case of Bilas, Dudhnath Sarju and 
Rama, I would reduce this sentence to 
seven years’ rigorous imprisonment under 
s. 326/149 of the Code. The remaining 
members of this group, namely Doman, 
Balli and Salik, are found to have taken 
part in the riot armed with deadly weapons, 
and in their case, I would reduce the sen- 
tence to five years’ rigorous imprisonment 
under s. 326/149, Indian Penal Code. 

The sentences of the third group, Ram- 
janam Baliraj, Dukhit, Sheopati, Sakaldip, 
Beyas and Kumar, namely four years’ 
rigorous imprisonment are upheld, but the 
section is altered to s. 326/149. Two of 
these persons, Ramjanam and Baliraj have 
been proved to have been carrying spears, 
and their conviction under s. 148, Indian 
Penal Code is, therefore justified, but the 
remaining persons of this group are said 
to have been armed with lathis, and their 
convictions must, therefore, be changed to 
s. 147, Indian Penal Code. The result is 
that two of the appellants, Sheopujan Koeri 
and Radha Koeri are acquitted. The 
convictions and sentences of the appellants, 
Kuar, Parma, Sukar, Birodhi and Kishun, 
under s. 302/34 are upheld as well as their 
convictions under s. 148, Indian Penal 
Code. The convictions of Billas, Dudbnath, 
Sarju and Rama under s. 302/149 of the Code 
are altered to s. 326/149, and their sentences 
are reduced to seven years’ rigorous 
imprisonment. Their convictions under 
ss. 148 and 324 are upheld. The convic- 
tions of Doman, Balli and Salik are also 
changed from s. 302/14) to s. 326/149 
and their sentences are reduced to five 
years' rigorous imprisonment. The con- 
victions of these persons unders, 148, 
Indian Penal Code, are upheld, but their 
convictions under s. 324 are set aside. The 
appeals of the remaining appellants, Ram- 
janam, Baliraj, Dukhit, Sheopati, Sakaldip, 
Beyas and Kumar are dismissed with the 
exception that the convictions of all these 
persons, except Ramjanam and Baliraj, 
under s. 148 are altered tos. 147, Indian 
Penal Code, i c 

Mohammad Noor. J.—I agree. 

D. Order accordingly. 
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BENI RAM AND OTAgRS—DEFENDANTS 
—ÅPPELLANTS 


'VErsSus 


Rani D. R. KUNWAR AND ANOTHER— 


_.. _. PLalntirré——REsPoNDENTS 
` Oudh Rent Act (XXII of 1886), s. 154 (1), (2)— 
Incumbrance created in 1913—Mortgagee entering 
tnto. possession in 1916—- Rent falling in arrears in 
1923-24—Sub-s. (i) of s. 154, whether applies— 
Sub-s. (2), whether applies also to involuntary 
transfers—Civil Procedure Code (Act V of 1908), 
s. 146—“ Any person claiming under him,” interpre- 
tation of—Section contemplates change of title after 
decree—Transfer after rent becomes due—~Section 
does not apply. 

he incumbrance was created in 19138. The 
mortgagee also entered into possession in June 
1916, and the arrears of rent in question fell due 
long after in'1923-24 : 

Held, that sùb-s. (1) of s. 154, Oudh Rent Act, 
applied: : 

» Querry.— Whether s. 154 (2); Oudh Rent Act, ap- 
plies only to cases of voluntary transfers, and has 
no application tothe case ofan auction-purchaser. 
Bishunath Saran Singh v. Ghanshyam Das (1), 
doubted. 

The words “any person claiming under him ” 
as used in s. 146, Civil Procedure Oode, must 
be interpreted in such away that the interpreta- 
tioh could hold good in all cases. Section 146, 
Qivil Procedure Code, contemplates a change of title 
after the decree, and has no application to a case 
in which the transfer was made before the rent 
became due. Bisheshwar Dayal v. Rat Bajrang 
Bahadur Singh (4), distinguished, Seshappaya v. 
Venkatramana Upadhya (2) and Dost Mohammad v. 
Altaf Hussain Khan (8), applied. 

„In 1913, S who was an under-proprietor of an 
eight annas share in village made a mortgage of 
the aforesaid share in favourof M. The mortgagee 
subsequently obtained a decree for mortgagee pos- 
sessl0n''and got possession of the eight annas under- 
proprietary share ‘about the end of June 1916, 
Thereafter the mortgagee obtained a decree for sale 
on thé basis of the mortgage. In execution of this 
decree the ‘eight annes share of the village was 
sold and purchased by the mortgagee on May 20, 
1924. This sale was confirmedon July 3,1924. On 
June 24, 1926, the superior proprietors, instituted a 
suit for arrears of ander-proprietary rent for 1331 
Fasli. The claim was decreed against S on Septem- 
ber 23, 1926. On March 20, 1934, an application for 
execution was made by the decree-holders against 
the sons ofM: 

‘Held, that M did not hold a subordinate interest 
under S. Admittedly he acquired his mortgagee 
rights in the property in respect of which the 
decree for arrears of rent was passed long before 
the arrears of rent in question became due, and also 
long before the institution of the suit in which the 
decree was passed and consequently, s. 146, Civil 
Procedure Code, did net apply to the case, and the 
decree-holders could not enforce execution of the 
decree against the sons of M, 


Hx. D. A. against an order of the District 
Judge, Barabanki, dated December 8, 1934. 
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Messrs. R. B. Lall and M. M. Lall, for the 
Appellant No. 2. r 
the 


Mr. M. Wasim, 
No. 2. 

Judgment.—In 1913, Sitla Baksh who 
was under-proprietor of an eight annas 
share in village Marauli, made a mortgage 
of the aforesaid eight annas share together 
with certain other land in favour of 
Mahabali, father of appellants Nos. 1 and 2. 
The mortgagee subsequently obtained a 
decree for mortgagee possession and got 
possession cf the eight annas unger- 
proprietary share about ihe end of June 
1916. Thereafter the mortgagee obtained 
a decree forsale on the basis of the mort- 
gage. In execution of this decree the 
eight annas share of Marauli was sold 
and purchased by the mortgagee on May 
20, 1924. This sale was confirmed on July 
3, 1924. On June 24, 1926, the plaintiffs 
who are the superior proprietors, instituted 
a suit for arrears of under-proprietary rent 
for 1331 Fasli. The claim was decreed 
against Sitla Bakhsh on September 23, 1926. 
Appellants Nos. 1 and 2, who were also 
impleaded in the suit, were discharged. 
On March 20, 1934, an application for 
execution was made by the plaintiffs-decree- 
holders against appellants Nos. 1 and 2 and 
Ram Kishore appellant No. 3, who is 4 
nephew of Mahabali, and is said to have 
constituted a member of a joint Hindu 
family, with his uncle. The application 
was opposed on several grounds. The 
learned Assistant Collector held that the 
decree-holders were not entitled to execute 


for Respondent 


the decree against any of the representa- 


tives of Mahabali. He accordingly dis- 
missed it. On appeal the learned District 
Judge of Barabanki held that under 
s. 154 of the Oudh Rent Act read with 
s. 146 of the Civil Procedure Code, the 
representatives of Mahabali were liable 
to the superior proprietor for the arrears 
of rent which formed the subject of the 
decree, and that payment of it can be 
enforced in execulion. He also disallowed 
the contention about the application for 
execution being barred by limitation. 
Dissatisfied with this order, the two sons 
and the nephew of Mahabali have come 
to this Court in appeal. We are of opinion 
that the appeal must Succeed. 

Section 154 of the Oudh Rent Act makes 
provisions for the superior proprietor's lien 
for rent payable by wunder-proprietors. 
Sub-s. (1) of this section provides that 
when an under-proprietor creates any in- 
cumbrance, the incumbyancer is liable’ to 
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the proprietor for rent accruing in respect 
“cf the land subject to the incumbrance 
subsequent to its creation. Sub-s. (2) of 
the section similarly provides that where 
an under proprietor makes a transfer 
of his interest and the transferee enters 
into possession, the transferee is liable to 
pay to the proprietor any arrear of rent 
due in respect of the land at the date 
of the transfer. The learned Counsel for 
the appellants. has relied on the decision 
of a Bench of this Court in Bishunath 
Saran Singh Lt- Raja Bahadur v Ghan- 
shyam Dass, 1935 O. W. N. 1229 (1), in 
support of his contention that sub-s. (2) 
applies only to cases of voluntary transfers, 
and has no application to tLe case of an 
auction-purchaser. Mr. Wasim, Counsel for 
the decree holders, questions.the correctness 
of fhis ruling, and contends that a trans- 
feree under an involuntary transfer should 
be liable just as much as a transferee 
under a voluntary transfer. The contention 
appears to us to be not without force, 
but it does not appear to us necessary to 
decide the question in the present appeal 
because, in any case, there can be no doubt 
about the application of sub-s. (1). The 
incumbrance was created in 1913. The 
morigagee also entered into possession in 
June 1916, and the arrears of rent in 
question fell due long after in 1923-24. 
The only answer made by the learned 
Oounsel for the appellants with regard to 
sub-s. (1) was that the application of that 
sub-section should be confined to ia- 
cumbrancers with possession. Assuming, 
but not admitting this to be so, as already 
pointed out, the incumbrancer in the present 
case had obtained possession several years 
pee the arrears of rent in dispute became 

ue. 

The next question is whether the decree- 
holders can enforce their rights under 
s. 154 of -the Oudh Rent Act against the 
appellants in the execution proceedings. 
The determination of this question rests 
on the interpretation of the provisions of 
s. 146 of the Civil Procedure Code. This 
section provides tnat an application which 
can be made against a person may be 
made “against any person claiming under 
him”. Tne respondents’ argument is that 
they could undoubtedly apply for execu- 
tion against Sitla Baksh. This being so 
it is argued that they can apply for execu- 
tion also against Mahabali, and for the 


(1) (1935) O W N 1229; 159 Ind. Oas. 264;8R O 
166; (1935) R D 5ol; AIR 1936 Ọudh 106; 1935 O L 


.658, 
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matter of that against. his representatives 
rhe appellants, because Mahabali must be 
egarded as a person claiming under Sitla 
Baksh. It has been frankly conceded by 
Mr. Wasim that unless Mahabali is regard- 
ed asa person claiming under Sitla Baksh 
so as to make s. 146 applicable, he cannot 
refer to any other provision of law entitling 
him to enforce execution against the 
appellants. The general rule has been 
stated in Bigelow on Hstoppel (5th Edition, 
page 142) in the following words: 

“To make a man privy to an action he must 
have acquired an interest in the subject-matter of 
the action either by inheritance of succession or 
purchase from a party subsequently to the action, 
or he must hold property subordinately.” 

This principle was accepted by the 
Madras High Court in Seshappaya v. Ven- 
katramana Upadhya and another, L. L. R, 33 
Mad. 459 (2), in which with reference to 
the meaning of the words “persons claim- 
ing under” used ins. 13 of the Oivil Pro- 
cedure Code (Act XIV of 1882), it was 
held that a party represents all interest 
owned by him at the time of the action 
as also interests belonging to others which 
are subordinate to his, and, therefore, a 
decision against him will bind interests 
acquired from him subsequently, and all 
subordinate interests represented by him 
whensoever acquired. It is not suggested 
that Mahabali held a subordinate interest 
under Sitla Baksh. Admittedly he acquired 
his mortgagee rights in the property in 
respect of which the decree for arrears of 
rent was passed long before the arrears 
of rent in question became due, and also 
long before the institution the suit in 
which the decree was passed Dost Moham- 
mad v. Altaf Hussain Khan and others, 
17 Ind. Cas. 512 (3) is a case directly in 
point. The head-note of this case is as 


follows :— 

“M sued for the recovery of some immovable 
property. By a compromise, was awarded 4 
portion of the property. Before a decree could be 
passed in terms of the compromise M. transferred 
his interest in the property to A. A did not apply 
to bring himself on the record. After the decree 
was passed, A applied to execute the decrep as 
representative of M. Held, that he was not 4 re- 
presentative within the meaning of s. 146 of the 
Code of Civil Procedure and as his name was 
not on the record, he could not execute the 


decree.” ; 

It was argued by Mr. Wasim that 
although ordinarily a person claiming under 
a party to alitigation is one who derives 
his title subsequent to the cause of action, 

et in a case like the present where a 

(2) 33 M 459; 5 Ind, Oas. 732; 20 MLJ 752; (1910) 
M W N 26. 

(3).17 Ind. Oas. 512, 
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liability arises under the law, the person 
so made liable should be considered to be 
“a person claiming under” for the purpose 
of s. 146, Civil Procedure Code. We regret 
-we Cannot accede to this argument. The 
words ‘any person claiming under him” 
as used in the section must be interpret- 
ed.in such away that the interpretation 
-could hoid good in all cases. If the con- 
tention of Mr. Wasim is to be accepted, 
‘there -can be no reason why the same 
interpretation should not be made and the 
decree passed bya Civil Court against a 
judgment-debtor should not be executed 
against his transferees who acquired title 
under transfers made before the com- 
mencement of the litigation. We are, 
therefore, clearly of opinion that s. 146, 
Civil Procedure Code, contemplates a 
change of title after the decree, and has 
no „application toa case like the present 
in which the transfer was made before 
the rent became due. 

We were also referred to the decision 
of a Bench of this Court in Bisheshwar 
Dayal v. Rai Bajrang Bahadur Singh and 
others, 6 O. W. N. 469 (4), in which it was 
-held that by the combined effect of s. 154 
of the Oudh Rent Act and s. 146 of the 
Code of Civil Procedure, an auction pur- 
chaser of an under-proprietary tenure in 
execution of a decree for sale on the basis 
of a mortgage ofthe tenure is liable to 
satisfy a decree for arrears of rent obtained 
against the original under-proprietor. This 
case does not help the respondents because, 
us remarked at pages 470 and 471* of the 
report, the decree in that case had been 
obtained long before the auction-sale. 
It might also be noted that the case 
appears to have been decided on the 
basis of sub-s. (2) of s. 154, dealing with 
the case of purchasers, and not on the 
basis of sub-s. (1) relating to incumbran- 
ces. ` 
We are, therefore, of opinion thats. 146, 
Civil Procedure Code, does not apply to 
the case, and the cecree-holders cannot 
enforce execution of the decree against 
the appellants. In this view of the matter, 
it is not necessary for us to decide the 
other contentions of the appellants 
about limitation and res judicata. 

The result, therefore, is that we allow 
the appeal, set aside the decree of the 
lower Court, and dismiss the application 
for execution. The appellants will get 

(4) 6 O.W N469; 117 Ind. Cas. 452 (D; 13R D 
311; AI R 1929 Oudh 353; Ind Rul. (1929) Oudh 356. 
*Pages of 6 O W N—| Ed]. 
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their costs in all the Courts from the 
respondent. 


D. Appeal allowed. 


—— r 


NAGPUR HIGH COURT 
Second Civil Appeal No 209 of 1935 
December i4, 1936 
Nryoal, J. 
Sheikh NUROO-- APPBLLANT 
versus 
Seth MEGHRAJ—ResponpEntT à 

Second appeal— Question of fact— Lease — Question 
whether itis of whole or part of land, whether one of 
fact -Transfer of Property Act (IV of 1882}, s. 1086— 
Notice to quit—Tenancy from month to month—Held, 
notice was proper. 

A question whether a certain lease granted was of 
the whole piece of land or of a part of it is one of pure 
fact, and cannot be agitated again in second ap- 


eal. 
r The tenancy was one from month to month and 
it commenced. on the tenth of the month. In the 
notice to quit the plaintiff calledon the defendant 
to arrange to vacate the land by the 10th of July, 
1932: 


Held, that in the notice was used the word “by” 
(10th of July) which means “on or before” “not 
later than” and also “during”. That means thatthe 
word “by” did not exclude but includes 10th of July 
and consequently the notice was such as provided 
clear 15 days’ time which expired with theend of 
the tenancy. It was, therefore, quite in accordance 
with the requirements of s. 106 of the Transfer of 
Property Act. 

S C. A. from the appellate decree of the 
Court of the First Additional District Judge, 
Nagpur, dated February 25, 1935, in Civil 
Appeal No. 94-A of 1934, confirming the 
decree of the Court of the 2nd Subordinate 
Judge, Second Class, Nagpur, dated Nov- 
ember 5, 1934, in Civil Suit No. XQ of 
1932. 

Messrs. W. R. Puranik and M. D. Khan- 
dekar, for the Appellant. 

Mr. B. R. Mandlekar, 
pondent. 


Judgment.— This isa defendant's ap- 
peal from a concurrent judgment of the 
First Additional District Judge, Nagpur. 

The suit was for possession of land mark- 
edas EF KL Min the map filed by the 
defendant and to recover Rs. 32 as rent. 
The defendant's plea was twofold: (1) 
that the portion marked in the mapas A 
BODEFGHIJ was his ancestral prop- 
erty and thatthe lease was only in respect 
of tke land AJ KLM, and (2) that the 
notice to quit served on him was invalid. 

Both these pleas were negatived in the 
Courts below with the result that the plaint- 
iff’s suit was decreed in full. - 

The decision of the lower Appellate 


for the Res- 
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Court is contested on these two heads of 
the judgment. Asto the first point, name- 
ly, whether the plaintiff granted a lease of 
the entire plot EF K UMorofa part of 
it, aS contended by the defendant, the 
lower Appellate Court has believed the 
evidence of P, W. No. L and P. W. No. 10. 
The question is o1e of pure fact, and can- 
pot be agitated again in second appeal. 
Even if I were to take a different view on 
the facts of the case, I would have no 
jurisdiction in second appeal to reverse 
or alter the finding of fact. This conten- 
tion must, therefore, b> ruled out. 

As tothe second contention, namely, 
that the notice to quit was invalid, there 
is undoubtedly som2.room for addressing 
a Plausible argument. The notice was 
issued on June 13, 1932. The question is 
whether it conforms to ths terns of the 
notice prescribed by s. 103 of the Transfer 
of Property Act. It is common ground that 
the tenancy was one from month to month 
and that it commenced on the tenth of 
the month. My attention is invited to the 
terms of s.110 of the Transfer of Pro- 
perty Act and itis urged that the month 
of the tenancy would expire on the mid- 
night of July 10,1932. Itis true that in 
computing the time limited by lease of 
immovable property the particular day 
from waich the lease is to commence is to 
be excluded from computation. {hus com- 
puting the month to run from the llth of 
that month, the tenancy would terminate 
on the tenth of the following month. In the 
notice the plaintiff called on the defend- 
ant to arrange to vacate the land by 
July 10, 1932. Itis pointed out here on 
behalf of the appellant that the notice 
given here does not expire with the end 
of the tenancy but expires a day short of 
it, that is, on July 9, 1932. I cannot ac- 
cede to this contention for the reason that 
in the notice was used the word ‘*by™ (10th 
of July) which according to the Shorter 
Oxford English Dictionary means “on or 
before” “not later than” and also “during”. 
That means that the word “by” does not 
exclude but includes 10th of July. If that is 
the true construction, then the notice was 
such a8 provided clear 15 days’ time which 
expired with the end of the tenancy. It 
was, therefore, quite in accordance with 
the requirements ofs.106 of the Trans- 
fer of Property Act. Toe second contention 
also fails. 

The result is that the appeal stands 
dismissed with costs. 


D. l Appeal dismissed. 
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T 
First Civil Appeal No. 20 of 1934 
November 19,1 36 
Davis, J. C. ann Menta, A. J.C. 
SAHIBK HAN GHULAM HUSSAIN 
AND ANOTHER—A PPSLLANTS 

Versus i 
KHUSHALDAS DEWANDAS— 
RESPONDENT 

Vendor and Purchaser—Vendee paying part of 
consideration in cash and giving pro-note for 
balance -Suit by vendee for possession—Right to 
possesston with statutory charge for unpard price— 
Vendee awarded mesne projits—Vendor's right to 
interest for unpaid price—Set-of, tf can be 
allowed-—Transfer of Property Act (IV of 1882), 
s. 55 (4) (b). 

The vendee agreed to purchase certain property 
for Rs. 3,000 in cash but paid only Rs. 1,180 in 
cash and for the balance executed a promissory 
note in favour.of the vendor. The vendee sued 
for possession of the property: 

Held, that ə decree for possession could be 
passed imposing upon the land a statutory charge 
in favour of the unpaid seller with a direction 
that if the unpaid purchase price be not paid 
within a certain time the land could be sold in 
default; 

Held, also, that although under s. 55 (4) (b), 
Transfer of Property Act, the unpaid vendor 
is not entitled to a statutory charge for 
as the Court had awarded the 
plaintiff mesne profits, the plaintiff could not at 
the game refuse to pay interest on the Rs, 1,820 
which he had not paid, and the one must be 
set-off against the other. 


F. O. A against the judgment and the 
decree of Rupchand A. J. O., dated Feb- 
ruary 8, 1934. 

Mr. Dipehand Chandumal, for the Ap- 
pellants. 

Mr. Pahlajsingh Bijasingh, 
Respondent. 


Davis, J. C.—This is an appeal from the 
judgment of Rupchand, A.J. O., in which 
he passed a decree for possession of lands 
in the Karachi District in asuit brought 
by the plaintiffs as purchasers to recover 
possession from the appellants, the vendor's 
sons. The sale on which the purchaser 
bases his title is a sale which dates back 
to November 2, 1920, and, as the learned 
Advocate for the appellants, the sons of the 
vendor, points out, the suit was delayed 
until within 7 days of the period of 
limitation. 

The only points really in dispute before 
us are: firstly, as to the question of the 
payment of the purchase price; and, 
secondly, as to the question of the identity 
of the land. Sofar as the purchase price 
is concerned, it is according to the sale 
deed (Ex. 7) Rs. 3,000 in cash though the 
respondent, the plaintiff, in his plaint, 19 
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particularly careful not to say that the 
purchase price has been paid, or to say as 
would appear to be the case that a part 
only has been paid anda promissory note 
for Rs. 1,820 was given to the vendor. He 
did not also in his plaint refer to two 
receipts (Exs. 9/2 and 9/3) which purported 
to be receipts for the paymentof further 
sums of that consideraticn which accord- 
ing to the sale deed was paid on Novem- 
ber 2. The learned Judge: came tothe 
conclusion that the plaintiff, who, the 
learned Judge found, was a petty shop- 
keeper and had bought the land in specula- 
tion as prices were booming, was un- 
reliable. With this conclusion we agree. 
Our opinion is that his evidence shows him 
a bea person who has extremely little 
regard for truth and upon whose evidence 
when speaking in his own favour, no reli- 
ance should be placed. In large part the 
learned Judge has rejected his evidence as 
false. Therefore we find it rather difficult 
to see how the learned Judge found that 
two receipts (Exs. 9/2 and 9/3) were genuine 
and proved. In the judgment it is stated 
that these receipts had been duly proved 
and were genuine. But when we looked 
at the record to find proof of the execution 
of these receipts, we could not find proof 
of that execution at all. Quite clearly we 
could not rely upon the evidence of the 
plaintiff Khusbaldas whose evidence in 
many points the learned Judge has rejec- 
ted. For mstance, the plaintiff wished it 
to be believed that he had in fact paid the 
whole of the Rs. 1,820 and that the vendor 
n hea ae m a this Rs. 1,820 and 

at thereatter he had been paid i l 
Ba 1 Be Paid in full this 

The learned Judge considered it impro- 
bable in the extreme that the vendor 
would have allowed to remain in deposit 
with this petty shopkeeper a sum of 
Rs. 1,820 out a total of Rs. 3,000, and 
with this finding of the learned J udge we 
agree. That being so, we cannot see how 
these receipts (Exs. 9/2 and 9/3) can be 
held proved on the evidence alone of this 
plaintiff. He was studiously silent in his 
plaint as to the method in which this 
payment of Rs. 3,000 had been made, as 
to the existence of this pro-note, and as to 
the existence of these receipts (Exs. 9/2 
and 9/3). That being ‘so, it cannot be 
expected that the defendants could have 
traversed in detail these points in their 
written statement. But when we referred 
to para. 15 of the written statement of the 
defendants, we found that the defence quite 
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clearly was that this Rs. 1,820 had not 
been paid. The witness Piru who comes 
to give evidence as to the purchase and 
sale of a camel is, as the learned Judge 
points out, an extremly vague witness, 
and he does not rely upon the evidence of 
this Piru (Ex. 11‘. Indeed. when one 
looks at the evidence of this Piru one sees 
that he refers: not tothe payment of sums 
of mcney, the receipt of which is acknow- 
ledged in Exs. 9/2 and 9/3 but to the 
payment of the balance. Then one Sidik 
is examined who is the servant of the 
writer of the receipts. The writeris deid 
and the evidence of this witness Sidik we 
consider perfectly valueless to prove the 
execution of these receipts. That being 50, 
we cannot see how these receipts are 
proved, nor can it be said that their proof 
is not necessary because they bave been 
admitted. We, cannot, therefore, agree that 
it has been proved that the sums of money 
mentioned in the receipts were paid to the 
vendor. Exhibit 9/2 refers to Rs. 140; 
Ex. 9/3 refers to Rs. 346 and a balance of 
Rs. 449. The.receipts are not even clear as 
to the sums therein said to have been paid, 


.Therefore we must find not that the plain- 


tiff has failed to prove that he paid more 
than Rs. 1,820 less Rs. 449, as the learned 
Judge has found, but that he has failed to 
prove the payment of Rs. 1,820 at all. On 
this point we mast therefcre with all respect 
differ from the learned Judge. 

On the second point as to the identity 
of the land we agree with the finding of 
the learned Judge that the land which 
amounts to approximately 200 jzrebs and 
to which he has referred in detail in his 
judgment and in respect of which he has 
passed a decree was the land sold by the 
father of the present appellants to the 
plaintifi-respondent. Itmight be said that 
the sale deed is in some manner vague 
because at that time the land was un- 
surveyed. It may be vague so far as survey 
numbers are concerned, because at that 
time the land was unsurveyed and it was 
referred to as khets but the acreage is 
given and while the occupants of land may 
not know the survey numbers of their 
land, and in this case the land had no 
survey numbers, it is general experience 
that they have a very shrewd idea as to 
the acreage. In this particular case there 
is little vagueness in the sale deed as 
regards the acreage. In the first instance 
the sale deed refers to 14 unsurveyed. 
begoti khets measuring 200 jirebs. Later 
on, it refers again to the 14 unsurveyed 
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begoti amalgamated khets, totalling about 
200 jivebs. A- letter Ex. 9-1 also provides 
within certain limits for a variation in the 
area of which the vendee shall have. the 
benefit., The boundaries of the land are, 
however given, and before.us the question 
in dispute really narrowed itself down to 
the southern boundary... 

-It was urged for the appellants that 
survey: Nos. 246, 245 and 247 must be 
excluded because the mountain stands not 
to the.south cf them but tothe north. It 
ig: true that the mountain standing to the 
sotith of them is a smaller mountain than 
that which stands to thenorth, but, 
nevertheless, it is a-mountain and if what 
the learned Advocate for the appellants 
says is correct, we think that the descrip-. 
tion of the land sold, so far as the southern 
boundary is concerned, would have been 
different. Moreover, while the learned 
Judge. bas excluded the: survey Nos. 7 and 


et es 


Judge points out that if survey Nos,7 and 
10 were excluded the acreage would be 104. 
acres or 208.jirebs which corresponds more 
nearly tothe area sold than it would, were 
more survey numbers excluded. Moreover, 
when we refer to Hx 8-1 we find that. 
while survey Nos. 320,,5 and 308 are added 
in pencil, the survey. numbers which are. 
alleged now to be sold, excluding survey- 
Nos. 7 and 10, occur in the appropriate 
column in that extract of the record. This 
read with the evidence. of the tapedar 
satisfies us that what the appellants’ father 
sold was not the smaller area which the 
appellants claim was sold but the area 
which has been found sold by the learned: 
Judge, that is to say, the survey numbers 
shown as occupied by Ghulam in Ex. 8&1 
less survey Nos. 7 and 10. Weare, there- 
fore, of the opinion that so far as the 
identity of the land is.concerned, the find- 
ing of the learned Judge is, correct 

There now remains for usto considerin 
what form the order should be passed. 
The learned Judge has passed an order for 
an unconditional. decree of possession. It 
is urged for the appellants that the pusses- 
sion should be conditional subject to the 
payment of this Ks. 1,820 with interest. 


The case on which the learned Advocate - 


for the appellants relies is the case in 
Baslingawa v. Chinnava (1). But this ease 


(1) 56 Bom. 556; 138 Ind. Cas. 534; A I R 1932 
Bom. 247; 34 Bom. L R 427;.Ind, Ral, (1932) Bom. 405. 
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is against -his contention that we can pass 
a decree for conditional delivery of posses- 
sion. But it is authority in his-favour to this 
extent, that- while we must pass a decree for 
possessicn, we can impose upon the land a 
statutory charge in favour of the unpaid 
seller and we can direct that if the unpaid 
purchase price be not paid within a certain 
period, the land can be sold in default. 
It was urged before us by Mr. Pahlajsing 
for the respondent that this pro note was 
a part and parcel of the purchase price: 
it was not a mere collateral security and 
that. therefore no part cf the purchase 
price remains unpaid. But we think that 
this argument is at once answered by a 
reference to the deed (Ex. 7) which shows 
quite clearly that the purchase price was 
Rs. 3,000 to be paid in cash, and we 
think it improbable in the extreme that 
the vendor would have been prepared to 
accept as part of the purchase price a 
pronote from a petty shopkeeper. We 
think, therefore, that the appellants should 
not be referred to another suit and that 
while we should pass a decree in favour of 
the plaintifi-respondent for possession of 
the land, we should also declare a statutory 
charge in favour of defendants Nos. 1 and 2 
(appellants) for Rs. 1,820 the amount of 
the purchase money due to defendants 
Nos. 1 and 2(appellants) and order that the 
plaintiff-respondent should pay.this amount 
of Rs. 1,820 within six months from this 
date and in default defendants Nos. 1 and 
2 (appellants) should on payment of court- 
fee recover Ks. 1,820. by sale of the property 
in suit. 
Then there remains the question of 
mesne profits and interest on the purchase 
price, Under s. 55 (4) (b), Transfer of 
Property Act, the unpaid vendor is not 
entitled to a statutory charge for interest. 
But, in this case the learned Judge has 
awarded the plaintiff mesne profits: the 
plaintif cannot at the same time refuse to 
pay interest on Rs.1,820 which we hold 
is not paid. Therefore the one: must be 
set-off against the other. So far as this 
question of mesne profits and interest is 
concerned, the parties now agree before us 
that to avoid further complications the 
plaintiff will be entitled in lieu of mesne 
profits to-interest at 6 per cent. on the. part 
ofthe purchase money, that is Rs. 1,180, 
that he has paid, for-three years prior to 
the,date. of suit and until possession has 
been delivered. And so far as the appel- 
lants are concerned, if -when they deliver 
over possession of the land they are not 
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paid the balance due to them, the amount 
of the unpaid purchase price less what iis due 
from them as interest on the part of purchase 
price which been has been paid, they will 
þe entitled to interest at 6 per cent. upon 
this balance due to them until it has been 
paid or they recover the same by sale of 
the land. 

- We cannot, as Mr. Dipchand asks, ‘award 
the cost of court fee, should he have to 
recover the Rs. 1,820 by sale of the property 
in the suit. But as regards the costs of 
this appeal and the cross-objections and the 
costs in the lower Court, we think, in view 
of the very wide departure of the plaintif 
from the truth, the proper order is that 
there should be no order as to costs. Each 
party will bear his own costs and the costs 
of the Commissioner will be borne half and 
half by appellants and respondent. Cross- 
objections are dismissed. Order accordingly, 

N. Order accordingly. 





OUDH CHIEF COURT : 

Civil Revision-Applications Nos. 15 and 28 

cf 1936 ) l 
Srivastava, C. J. AND SMITA, J. 
August 23, 1937 | 
Tus ALLAHABAD BANK, Lrp., 
LUCKNOW BRANCH—Praistirr— 
APPLIOANT 
VvETSUS 
BUTAY KRISHNA— DEFENDANT — 
Opposite Party l 

U. P. Agriculturists Relief Act (AXVII of 1934), 
ss. 30 (2), 5, 4—Construction of Act, should be uniform 
in whole of United Provinces—‘Debtor" in s. 30, 
whether includes transferee of original debtor —~ 
“Judgment-debtor”’, whether confined to original 
judgment-debtor—Transferee of original debtor, whe- 
ther mustbe agriculturists — “Agriculturist” in s. 5, 
scope of —For s. 5, decree should have been passed 
against agriculturist—S. 8, applicability of ~ Original 


debtor ceasing to possess interest in mortgaged property , 


before suit — Procedure — 8.4, applicability of— 
Decrees passed before Act — Future interest, subject 
o reduction under s. 30—Whether liable to further 
modification according to rate notified by Government 
under s. 4(2). 
Tt is desirable that the U. P, Agriculturists’ Relief 
Act should be administered uniformly’ in the whole 
of the United Provinces. The Courts should,: there- 


fore, 80 far as possible, try to avoid aconflict:in the. 


interpretations put by the two Courts of highest 
jurisdiction (Allahabad and Oudh) inthe Province. 
[p. 796, col. 1.] 

Any person who has to repay money advanced to an 


agriculturist as a loan is entitled to the benefit of the. 


provisions ‘in respect of interest contained in s. 30. 
The word “debtor” in s. 30 should not be limited to 
the person who took the loan, and can apply to the 
successor of the person to whom'the loan was granted. 
On a strictly literal interpretation of the word 
“debtor”, it is possible to apply it to any one who has 
50 pay the debt, be he the legal representativeor a 
transteree of the original debtor. Similarly the word 


t 
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“judgment-debtor" used in s. 30 (2) should not be 
confined to the original judgment-debtor, but should ` 
extend to his successors and legal representatives 
who are subsequently substituted in his place. 
Misri Lal v. Alexandar Gardener (1) and Bireshwar 
Das Bapult v. Uma Kant Pandey (2),followed. [ibid | 

It is not necessary that the transferee of the origin- 
al debtor should also be an agriculturist. If he 
is a “debtor in the sense of a person liable to pay 
the debt, he is entitled to the benefit of s. 30 (1) of 
the Act. Similarly he would be entitled to the 
benefit of s. 30 (2) if he is a judgment-debtor irres- 
pective of the consideration whether he is an agricul- 
turist or not. |p. 796, cols. 1 & 2.] 

The word “judgment-debtor” as used in s. 5 should 
also be construed in the sense of the person liable 
for payment of the two decrees for the time being, tr 
in other word to include the legal representatives and 
transferees of the original judgment-debtor, The 
word “agriculturiet’ has been used ins 5 only in 
the description of the decree in which instalments 
can be fixed.” Thus according totheterms of s. 5, 
all that is necessary is that the decree should have 
been passed against an agriculturist. [p. 796, col. 2.] 

Section 4 of the U. P. Agrioculturists’ Relief Act 
does not apply to decrees passed before the Act, 
and future interest alowed in such decrees, 
though subject to reduction under s. 30 according to 
the rates specified in Sch. IIT of the Act, is not liable 


_to further modification according to the rate notified 


by the Government under 8. 4 (2) of the Act. Jhamman 
Lal v. Surat Singh (3), followed. Mon Mohan Das v. 
Izhar Hussain (4), not followed. [p. 797, cols. 1 & 2.] 

Oditer.—-The language of s. 8 would seem to read as 
if it referred to the same person, and to require that the 
person referred to should have been an agriculturist 
ai the time of the advance of the loan as well as at 
the date of the suit. But it would be impossible to 
apply the section in that sense in cases in which the 
original debtor has died or has ceased to possess any 
interest in the mortgaged property before the institu- 
tion of the suit. The reasonable construction in 
such a case, therefore, would be to require proof 
about the original debtcr being an agriculturist at 
the time of the advance of the loan, and about hig 
successor or legal representative against whom the 
decree is passed satisfying that condition at the date. 
of the suit. [p. 797, col. 1] 

O. R. App. against the order of the Sub- 
Judge, of Lucknow, dated November 15, 
1935. 

Messrs. M. Wasim, Ram Gopal and 
Alt Hasan, for the Applicants. 

Messrs. Radha Krishna and P. D. Ras- 
togi, for the Opposite Party. 


Judgment.—These are two applications 
in revision against the orders of the 
Civil Judge of Lucknow directing certain 
amendments in a decree under ss. 4,5 and 
30 of the Agriculturists’ Relief Act. 

The material facts of the case are that 
on March 28, 1914, one Yusuf Husain Khan 
executed a mortgage-deed in respect of his 
half share in 12 villages in favour of the 
Allahabad Bank. He mortgaged the same 
property to Beni Madho and Basant Rai, 
opposite parties Noa. 2and 3, on January 
9,1917. These puisne mortgagees obtain- 
ed a decree for sale on the basis of their 
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mortgage on November 26, 1921. The 
Allahabad Bank also obtained a decree on 
the basis of its mortgage on January 28, 
1922. This decree was for a sum of 
Rs. 1,38,649-10 9 with interest at the con- 
tractual rate. It also provided for future 
interest at the rate of 8 percent. per 
annum simple. Thereafter Girdhari Lall, 
and Jag Mohan Dass, opposite parties 
Nes. 4 and 5, who had attached the equity 


of redemption of Yusuf Husain Khan, in . 


six of the above-mentioned villages in 
qaxecution oftheir money decrees and had 
put the aforesaid equity of redempticn to 
sale, purchased it at the Courl auction on 
November 7, 1923. On March 20, 1928, 
Beni M.dho and Basant Rai also pur- 
chased Yusuf Husain Khan’s interest in 
the remaining six villages at asale in 
execution of their own decree. The result 
of this was that Yusuf Husain Khan 
ceased to have any interest in the pro- 
perty mortgaged’ by him to the Allahabad 
Bank. On March 1, 1928, opposite parties, 
Nos, 2, 3,4 and 5 entered into a compromise 
with the Allahabad Bank, under the terms 
-of which it was agreed that the amount 
due i0 the Bank on December 31, 1927, was 
Rs. 84,419-8-0 which was to be paid by the 
opposite parties Nos. 2, 3, 4 and 5 in 
certain instalments. . Default having 
been made in payment of the instalments 
as agreed, the Bank, on March 15, 1933, 
made anapplication for execution in res- 
pect of l's. 31,349-2-0 the balance due on that 
date by sale ofan eight annas share in 
five villages which had been purchased 
by Girdhari Lall and Jagmohan Dass. 
On July 28, 1935, Jagmohan Dass made an 
application under ss. 30, 5and 4 of the 
Agriculturist’s Relief Act for reduction of 
the interest snd for grant ofinstalments. 
The Civil Judge has ordered the decree to 
be amended by reducing the interest from 
January 1, 1930, to May 7, 1935, to 64 per 
cent. per annum, simple, from May §8, 1935, 
upto the date of the order, namely Novem- 
ber 15,1935 at 5% per cent. per annum 
simple and thereafter at "4 per cent. per 
annum simple. He has further ordered 
that the decretal amount is to be paid 
in ten equal instalments in Jeth and dghan 
ofeach year, andthat execution can be 
‘taken out in default of payment of any 
three instalments. The Allahabad Bank 
hasmade application No. 15 of 1936 for 
revision of this order. On January 29, 1936, 
the Allahabad Bank, also made an appli- 
cation tothe Civil Judge praying that the 
amendment ordered - by the Oourt should. 


be made in favour of Jagmohan Dass 
alone, and notin favour of the other judg- 
ment debtors. This application was re: 
jected by the CivilJudge on January 29, 
1936. Application No. 28 of 1936 is direct- 
ed against the order just mentioned. 

Jagmohan Dass died during the pendency 
of the applications in this Gourt, and his 
son Batay Krishoa has been substituted 
in his place. 

The first contention urged on behalf of 
applicant Allahabad Bank is that no 
application unders. 30 of the Agricul- 
turists’ Relif Act can be made by a 
transferce from the original debtor. It is 
pointed out that the material words of 
s 30 (1) are that no debtor shall be liable 
to pay interest on a loan taken before 
this Act comes in force at a rate higher 
than that specified in Sch. III, etc, and 
it is argued that the reference to debtor 
closely proceeding the words “loan taken” 
indicates that it was intended to refer to 
the original debtor, and oot to any subse- 
qent transferee from him. Reference is 
also made to the definition of “loan” in 
s.2(10) which shows that the word “loan” 
has been defined as meaning an advance 
toan agriculturist, and itis argued that if 
the word “debtor” is held to include a 
transferee, it is possible that the transferee 
may net be an agriculturist. Further, 
emphasis has been laid on the preamble of 
the Act, which shows that the object of the 
legislation was to make provision for the 
relief of agriculturists from indebtedness. 
The inference drawn from this is that the 
Act didnot intend to benefit transferees 
of original debtors, who may or may not be 
agriculturists. We might point out another 
consideration in favour of the applicant's 
argument, though it has not been urged 
by the learned Counsel. It is this. Section 
2 (7) provides that “creditor” in Chap. V 
means a person who...advances a loan...and 
includes the legal representatives and the 
successors-in-interest, whether by inherit- 
ance, assignment or otherwise, of a cre- 
ditor. But the Act does not contain any 
such definition ofthe word “debtor” so as 
toinclude his legal representatives and 
successors-in-interest. Thus it will appear 
that the argument urged on behalf of the 
applicant is not without some force. At 
the same time, it would be seen that if the 
argument is accepted, itis not only the 
transferees, but also the heirs and legal 
representatives of the debtor who would 
be altogether deprived of the benefits of 
s.30. Such a result could not possibly 
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have been intended and we should try to 
avoid it as far-as possible. In Misri Lall and 
others v. Alexander Gardener and others, 
1936 A. L.J. R. 1250 (1) a Bench of the 
Allahabad High Court held that any person 
who has to repay morey advanced to an 
agriculturist asa loan is entitled to the 
benefit of the provisions in respect .of in- 
terest contained in s 30. Similarly in 
Bireshwar Das Bapula and others v. Uma 


Kant Pandey (1937 A. L. J. 363) (2), 


another Bench of the same High Court held 
that the word “debtor’ ins. 30 should not 
be limited to the person who took the loan, 
and can apply to the successor of the person 
to whom the loan was granted. We think 
that on a strictly literal interpretation of the 
word “debtor,” it is possible to apply it to 
any one who has to pay the debt, be he the 
legal representative or a transferee of the 
original debtor. We also consider it 
desirable that the Act should be adminis- 
tered uniformly in the whole of the United 
Provinces. We should, therefore, so far 


.a8 possible try to avoid a conflict in the 


interpretation put by the two Oourts of 
highest jurisdiction in. the Province. No 
the contlusion reached by us is that not 
only the original debtor, but also his 
legal representatives and successors are 
entitled to the benefit of the provisions 
s. 30. For the same reasons we think that 
the word “ judgment-debtor’’ used in 
s. 30 (2) should not be confined to the 
origina] judgment-debtor, but should extend 
to his successors and legal representa- 
tives who are subsequently substituted 
in his place. 

We feel satisfied ‘hat when the loan 
was advanced to Yusuf Husain Khan, 
he was an agriculturist within the meaning 
of the Act. In fact the position of Yusuf 
Husain Khan as an agriculturist at the. 
time when the loan was advanced to' him 
does not appear to have been disputed in 
the lower Court. Therefore the money 
advanced to him by the Allahabad Bank 
was clearly a loan within the definition 
of that term contained in the Act. It 
is not necessary that the transferee of 
the original debtor should also be an 
agriculturist. If he is a “debtor” in the 


` sense of a person liable to pay the debt, 


he is entitled to the benefit of s. 30 (ly 
of the Act. Similarly he would be entitled 
to the benefit of s. 30 (2) if he is a 


A ? a" 
(1) (1936) A L J 1250; 165 Ind, Cas. 210; (1936) R D 
292; A I R 1936 All. 697; 1936 A L R 881; 9 R A 247(2). 
(2) (1937) A L J 363; 168 Ind. Cas. 655; A I R 1937 
All. 297; 9 R A 661; (1937) R D249; 1937 A LR 391; I L 


R 1937 All. 514, 
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judgment-debtor, irrespective of the con- 
sideration whether he is an agriculturist 
or not. We are, therefore, of opinion that 
the necessary conditions of s. 30 are satis- 
fied. and that Jagmohan Dass was entitled 
to the benefit of the provisions of that 
section. 

Next it is contended that in any case 
the amendment made on the application 
of Jagmoan Das should enure only for 
his benefit, and should be limited to his 
share. It is urged that Beni Madho, 
Basant Rai and Girdhari Lall not having 
joined in the application and not being 
shown to be agriculturists, the decree could 
not be amended in their favour. In view 
of the interpretation which we have placed 
above on s.30, this contention loses all 
its importance. Having held that the 
debtor claiming the benefit of s. 30 need 
not be an _  agriculturist, Beni Madho, - 
Basant Rai and Girdhari Lall would be 
entitled to the benefit of s. 30 just as 
much as Jagmohan Das whether they 
were shown to be agriculturist or not. In 
ths circumstances the application made by 
Jagmohan Das could well be treated as 
an application for amendment of the decree 
for the benefit of all the judgment-debtors, 
and we think that it has been rightly so 
treated by the lower Oourt. 

It has also been argued that the lower 
Court was wrong in fixing instalments 
under s. 5 because the conditions laid 
down in s. 6 were not satisfied in the 
case. Section 8 provides that no person 
shall be deemed to be an agriculturist 
for the purposes of s. 5 “unless he was an 
agriculturist both atthe time ofthe advance 
of the loan as weil as at the date of the suit.” 
Section 5 provides that the Court has.power 
to fix instalments after the passing of 
decree on the application of the judgment: 
debtor. For the reasons given by us, in 
dealing with s. 30, we think that the 
word “judgment-debtor” .as used ins, 5 
should also be construed: in the sense of 
the person liable for payment of the two 
decrees for the time being, or in other 
word to include the legal representatives, 
and transferees of the original judgment- 
debtor. The word “agriculturist” has been 
used in s. 5 only in the description of 
the decree in which instalments can be 
fixed. They are described as “any decree. 
for money or preliminary decree for sale or. 
foreclosure passed .... against an agricul- 
turist." Thus according to the terms of-s. 5, 
all that is necessary is that the decree should 
have been passed against an agriculturiat, 
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In the present case, the decrée of the 
Bank was admittedly passed against Yusuf 
Husain Khan, who as we have already 
held, was an agriculturist. Turning next 
to s. 8, there is no doubt that Yusu 
Husain Khan was an agriculturist both 
at the time of the loan as well as at the 
date of thé suit. We are, theérefdre, of 
opinion that the conditions of s. 8 also 
were satisfied in the case. Difficulty can 
however, arise in cases in which the 
original debtor has died, or has made an 
assignment of the mortgaged prcperty, 
before the suit in such a case, the suit 
wil] be instituted, and the decree passéd, 
against the legal representatives or the 
assignees of the original debtor for the 
application of s. 5, it is necessary to show 
that the decree was passed against an 
agriculturist. The language of s. 8 would 
seem to read as if it referred to the 
Same person, and to require that the 
person referred to should have been an 
agriculturist at the time of the advance 
of the loan as well as at the date of the 
suit. But it would be impossible to apply 
the section in that sense in cases in 
which: the original debtor has died or has 
ceased to possess any interest in the 
mortgaged property before’ the institution 
of the suit. The reasonable construction in 
such a case, therefore, would be tu require 
proof about the-original debtor being an 
agriculturist at the time of the advance 
of--the loan, and about his successor or 
legal representative against whom the 
decree is -passed satisfying that condition 
at the date of the suit. As we already 
stated, this complication does not arise 
in the present case, but we have thought 
it proper to express our opinion in respect 
of it, because the matter was fully argued 
before us, ard the question arises in 
certain other cases pending in the Court. 
As regards the amendnients ordered hy 
the lower Ccurt, the only damendment 
which has been questioned by tLe. appli- 
cant is the cne reducing the late of inter- 
est-from ihe date of the lower Court's order 
from 53 per cent. lo 84 per cent per annum 
simple. This reduction has presumably 
been-made under s. 4 of the Act. The 
case is covered by tke Full Bench decision 
of this Courtin Jhamman Lall and òthers 
y. Surat Singh and others, 1937 O. W. N. 
550 (3), in which it was held that s 4 
of the Agriculturisis’ Relief Act does not 


(3) 1937 O:W N 550; 168:Ind. Cas,-318; 1987 0 L R 
253; 9 R O 467; (1937) RD 285; A IR 1937 Oudh 


apply to decrees passed before the Act, 
and that future interest allowed in such 
decrees, though subject to reduction under 
s. 30 according to the rates specified in 
Sch. IU of the Act, is not liable to 
further modification -according to the rate 
notified by the Government under s. 4 (2) 
of the Act. It has been pointed out to 
us that a Bench of the Allahabad High 
Court in Manmohan Dass v, Izhar Husain 
and others, 1937 A. L. J. 370 (4), has put a 
contrary interpretation on the provisions 
ofs. 4. lt is enough to say that we are 
bound bythe Full Bench decision of our 
Court, and must adhere to it. 

We accordingly allow application No. lo 
of 1936, in part and modify the order of 
the Court below in so far that interest 
will be calculated at the rate of 55 per 
cent. per annum simple, from May 8, 1935, 
right up to January 14, 1936. From January 
15, 1936, till realization, the rate of interest 
will be 54 percent. per annum simple. In 
al) other respects the decree of the lower 
Court will be maintained. As victory has 
been divided, the parties will bear their res- 
pective costs in this Court. 

Application No. 28 of 1936, is dismissed. 
No order as to costs. — 

D. Application No. 15 of 1936 allowed; 
Application No. 28 of 1936 dismissed. 
(4) (1937) A L J 370; 168 Ind. Uas. 191; 9 R A 627; 


(1937) RD 251; A IR 1937 All, 449; 1937 A L R 325; 
I L R1937 All. 536. i 


PATNA HIGH COURT 
Qivil Revision Petition No. 15 of 1937 
April 2, 1937 
Fazu ALI, J. 
MUHAMMAD AKHTAR—PETITIONER 
LETSUS 
CHAMRU MISTRY—Oprositse Party 

Provincial Small Cause Courts Act (IX of 1887), 
3.25-— Revisional powers of High Court are limited 
— Evidence Act (I of 1872), s.167—Improper rejection 
of evidence, whether ground itself for new trial. 

-The revisional powers of the High Court, even 
ina case decided under the Provincial Small Cause 
Courts Act are very limited. 

The improper rejection of evidence shall not be 
ground itself fora new trial or reversal of any de- 
Cision in any case, if it shall appear to the Court 
that if the rejected evidence had been received, it 
ought not to have varied the decision. 

©. R. P. from an order of the Small Cause 
Court Judge, Patna, dated December 4, 1936. 


Syed. Mehdi Imam and Mr. M. Rahman, 
for the Petitioner. 

Mr. A. N. Lal, for the Opposite Party. 

Order.—The petitioner was the plaintiff 
in aSmall Oause Court suit which he in- 
stituted against the opposite party for the 
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recovery of the price of two trunks of 
Shisham tree which he alleged to have 
made over tothe defendant (who is a car- 
penter) for making furniture and an ad- 
vance of Rs. 10 on account of the wages. 
The suit has been dismissed by the Court 
below and hence this petition. It appears 
that the main defence in the case was that 
the suit had been instituted by the plaint- 
iff at the instance of his step-brother, 
Faridul Hug. Itis stated in the affidavit 
Which has been filed in this Court that 
the plaintiff in order to show that he was 
not on good terms with Farid, tendered in 
evidence two judgments, dated Decem- 
ber 7, 1931, and September 16, 1930, but 
both these documents were rejected. by 
the learned Judge ; and the learned Judge 
also rejected a notice which had been 
sent on April 16, 1936, by the plaintiff to 
the defendant previous to the institution 
of the suit. The point urged now is that 
these documents had an important bear- 
ing on the case in View of the opposite 
party’s allegation and thatif the learned 
Judge had taken them in evidence, he 
might have arrived at a different conclusion. 
It has also been contended that if the 
learned Judge had not rejected these docu- 
ments the plaintiff would have tendered 
some more recent judgments in evidence 
which would have borne out his case that 
he was on bad -terms with his step-bro- 
ther. The allegations made in the affida- 
vit have not been controverted by the 
opposite party ; but I have not had the ad- 
vantage of calling foran explanation from 
the learned Judge as to the statements 
made in the affidavit. The  revisional 
powers of this Court, even in a case de- 
cided under the Provincial Small Cause 
Courts Act, are very limited, and it is clear- 
ly provided in s. 167, Evidence Act, that 
the improper rejection of evidence shall 
not be ground itself for a new trial or re- 
versal of any decision in any case, if it 
shall appear tothe Court that if the re- 
jected evidence had been received, it 
ought not to havé varied the decision. Now, 
on reading the judgment of the Small 
Cause Court Judge, it appears that he pro- 
ceeded on the assumption that the two 
brothers had been on bad terms; but he 
accepted the evidence of the witness for the 
defendant that at present good relations 
existed between them. The judgments 
which were tendered in evidence were 
delivered in 1930 and 1931, respectively, and 
the present suit was instituted in 1936. 
The learned Subordinate Judge has also 
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dealt with the case on the footing that 
the plaintiffs allegations as to the existing 
hostility between him and his step- brother 
were correct, because after having refer- 
red to the evidence of the defence witness 
he states : 

“At any rate, I am not satisfied that the plaint- 
iff's claim 1s true. The plaintiff has examined some 
witnesses but I have not been impressed by their 
testimony.” 

The learned Judge had the advantage 
of hearing the evidence, and if he was not 
impressed by the evidence of the plaintiff's 
witness, he was justified in not basing any 
conclusion upon it. The notice of April 16, 
1936. has no important bearing upon the 
case. In my opinion, though another Court 
to which the facts of the case might have 
been apen might have come to a different 
conclusion, yet there being no right of ap- 
peal in this case and the conclusion of 
the Court below not being necessarily per- 
verse, the present application cannot suc- 
ceed. I would, therefore, dismiss this ap- 
plication ; but I would pass no order as to 
costs. 

D. Application dismissed. 


NAGPUR HIGH COURT 
Second Civil Appeal No. 78-B of 1935 
November 18, 1936 
Bose, J. 

WAMANRAO ANANDRAO PATIL— 
PLAINTIFF—APPELLANT 
versus 


UMRAO TULSIRAMJI DESHMUKH— 


DEFENDANT—RBESPONDENT. 

Limitation Act (IX of 1908), ss.4, 14—" Proper 
Court,” meaning of—Limitation expiring during 
vacation—Pigint presented to wrong Court on open- 
ing day—Plaint returned for presentationto proper 
Court and at once presented to such Court—Claim, 
held barred. 

Section 4, Limitation Act, refers to “the proper 
Court” in which the application ought to be made, 
even if the jurisdiction given to such Court be for 
administrative convenience. 

Whatever the meaning of the “ proper Court ” 
may be, a phrase which s. 4 does not employ, it is 
clear that the section can only refer to the Court 
in which the suit is actually instituted at the time 
when the section is being applied. It cannot refer 
to other Courts in which an unsuccessful attempt at 
institution was made, 

The claim was based on a promissory note dated 
May 12, 1930. Limitation expired on May 12, 1933, 
but as the Courts were closed for the hot weather 
vacation on that day the suit was instituted on June 
16, 1933, when they re-opened. The plaint was pre- 
sented in the Court of the Subordinate Judge, 
First Class, and was returned on the next day for 
presentation to the proper Oourt. It was then 
presented at once in the Court of the Subordinate 
Judge, Second Olass : 

Held, thats. l4allows one day to beexciuded from 
the computation of limitation inthis case. Section 4 
merely allows the suit to be filed on the first day on 





+ 


1937 


which the Court re-opens, The suit was not insti- 


tuted in the Court of the Subordinate Judge, Second | 


Olass, on the day on which the Courts re-opened. 
Therefore, s. 4 can have no application, If the ap- 
pellant considered he had a right to insist on the 
Court of the Subordinate Judge, First Class, trying 
the case, he should have applied in revision against 
the order returning the plaint. Maqbul Ahmad v. 
Pratap Narain Singh (1), followed. 


S 0. A. fromthe appellate decree of the 
Court of the Additional District Judge 
Amraoti, dated November 28, 1934, in Oivil 
Appeal No. 1-B of 1934, confirming the de- 
cree of the Court of the Sub-Judge, 2nd 
Class, Ellichpur, dated December 5, 
1933, in Civil Suit No. 373 of 1933. ; 

“Messrs. T. L. Sheode and W. W. Bhole, 
for the Appellant. 

Mr. B. R. Mandlekar, for the Respondent. 

Judgment.— The only question involved 
in this appealis one of limitation. The 
claim is based on a promissory note, dated 
May 12, 1930. Limitation expired on 
May 12, 1933, but as the Courts were closed 
for the hot weather vacation on that day 
the suit was instituted on June 16, 1933, when 
they re-opened. The plaint was presented 
in the Oourt of the Sub-ordinate Judge, 
First Class, Ellichpur, and was returned on 
the next day for presentation to the proper 
Court. It was then presented at once in 
the Court of the Subordinate Judge, Second 
Class. The lower Courts have allowed the 
period. between June 16 and 17, but 
have declined to exclude the period of the 
vacation ‘and so have dismissed the claim 
as barred by limitation. It is urged in 
appeal thatthe period of the vacation should 
also be excluded. 

The question has been set at rest by their 
Lordships of the Privy Council in Maqbul 
Ahmad v. Pratap Narain Singh (1). They 
. Point out that there isa marked difference 
in the language of s. 4 and other sections 
such as s. 14 which allow ceriain periods to 
be excluded from computation. Section 4 ex- 
cludes no period whatever and merely states 
that when the period of limitation expires on 
aday on which the Courts are closed, 
the suit may be instituted on the day on 
which the Court re-opens. If, therefore, 
one day is all that can be excluded from 
computation, the suit is obviously. barred by 
time. l 

But it is argued that this suit was insti- 
tuted in a Court of competent jurisdiction 
in the first place, whereas the suit in 
Maqbul Ahmad v. Pratap Narain Singh (1), 

(1) 57 A 242; 155 Ind. Cas. 205; (1935) O W WN 
527; (1935) M W N 438; 7R PO 191; 41 L W 629; 
(1935) A L J 578 A I R 1935P O 85; 390W N 


640; 68 M L J665; 61 O LJ 267;37 P` LR 395; 37 
Bom. L R 533 (P 0). 
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had not been and that that makes all the 
difference. The learned Counsel for the 
appellant drew a distinction between what 
he called a lack of inherent jurisdiction 
and a mere distribution of work for ad- 
ministrative convenience. He said the 
Subordinate Judge, First Class, undoubtedly 
had jurisdiction to entertain a suit which 
would ordinarily be triable by the Subordi- 
nate Judge, Second Class, and that it was 
only on grounds of administrative conve- 
nience that such suits have been assigned to 
a lower Court. . 

I have no doubt that the Court of the 
Subordinate Judge, First Olass, had juris- 
diction in that sense and that if he had 
tried the suit and passed a decree, it could 
not have been disregarded es a nullity, 
but what.their Lordships of the Privy 
Council say is that. s. 4 refers to the pro- 
per Court in which the application ought 
to have been made.” Now under the 
rules in force, whether they be rules 
of administrative convenience or rules of 
conferring inherent jurisdiction, the suit 
ought to have been filed in the Court of the 
Subordinate Judge, Second Class. There- 
fore that undoubtedly was the proper Court 
in. which the suit should have been filed” 
witnin the meaning of their Lordships’ rul- 
ing. The stress is on the last part of the 
sentence which I have now underlined. 

But apart from this, the reasoning of their 
Lordships leaves no room for an argument 
of this kind. Section 14 allows one day to be 
excluded from the computation for limita- 
tion in this cise. Section 4 merely allows the 
suit to be filed on the first day on which 
the Court re-opens. The suit was Dot insti- 
tuted in the Court of the Subordinate 
Judge,second class, on the day on which 
the Courts re-opened. Therefore s. 4 can 
have no application. If the appellant 
considered he had a right to insist on the 
Court of the Subordinate Judge, First 
Class, trying the case, he should 
have applied in revision against the order 
returning the plaint. Whatever the meaning 
of the “proper Court” may be, a phrase 
which s. L-does not employ, it is clear that 
the section can only refer to the Court in 
which the suit isactually instituted at the 
time when the section is being applied, lt 
cannot refer to other Courts in which an un- 
successful attempt at institution was made. 
The decison of the lower Courts is, therefore, 
right, and the appeal is dismissed wita 
costs. 


D, . Appeal dismissed. 
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PATNA HIGH COURT 

Letters Patent Appeal No. 8 of 1936 

February 17, 1937 
COURTNEY- TERRELL, ©. J. AND | 
JAMES, J- 
JATAN THAKUR AND OTSERS— 

- DEFBNDANT8— APPELLANTS 


. VETSUS 

ALI JAN MIA—Ptatntiry—ResPonpDENT 

Vendor and purchaser—Suit by ptrchaser for 
partition and separate possession of share sold to 
him—Allegation that he wås in joint possession 
Court finding allegation untrue— Held, purchaser 
not entitled to partition unless he recovered first 
possession of share which he claimed. 

The three branches of ajoint family repreacnted 
by A, Band third branch represented by J all sepa- 
rated from one another. A's share was sold in 
execution of a decree and he left the village, while 
A's brother, B continued to enjoy the property as 
tenant-in-common with J and other members of 
than 12 years 
before the institution of the suit. He was not 
joint with his nephew J., but merely holding as 
tenant-in-common with him, s0 that his interest 
would have devolved on his reversioners, the sons 
of his brother 4, but these” reversioners obtained 
no possession over the property. A's son sold 
his share and the purchaser then instituted 
a suit for partition and eeparate possession, 
on the allegation that he was in joint possession 
of the property, alleging that joint cultivation was 
found difficult and that this led to disputes. It 
appeared from the findings of the Oourts that neither 
the plaintiff nor his vendor were ever in pos- 
session of the share of which partition was claimed: 

Held, that the purchaser could not succeed, unless 
he recovered first possession of the share which he 
claimed. Jatan Thakur v. Ali Jan Mia (D), 161 Ind. 
Oas. 943, Reversed. 

P, A. from a decision of Mr. Justice 
Wort, dated February 18; 1936, reported in 

161 Ind. Oas. 943. 

- Messrs. B. N. Mitter and Santa Prasad, 
for the Appellant. . 

Messrs. 8S. S. Bose and Saiyid Hasan, for 
the Respondent. F 

James, J.—-This is an appeal tinder 
cl. 10, Letters Patent, from the decision of 
a Single Judge of this Court in a partition 
suit. The plaintiff is the purchaser ‘of a 
share io certain property from one Raghu 
Thakur, the son of Adya Thakur. He 
instituted the suit for. partition on the 
allegation that he was in joint possession 
of the property, alleging that joint culti- 
vation was found difficult and that’ this 
led to disputes. It appears from the 
findings of the Courts below that neither the 
plaintiff nor his vendor were ever in pos- 
session of the shareof which partition is 
claimed. Many years ago Adya Thakur 
and his brother Bir Thakur were ‘‘en- 
titled to a share of one-third in their joint 
family estate part of which constitutes ‘the 
property of which partition is claimed 
while the remaining share was held by 
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other members of the family: ‘The three, 
branches: represented ‘by Adya Thakur, 
Bir Thakur and the ‘third branch ‘all: 
séparated fiom one another. Adya Thakir’s 
share was sold in execution: óf a decree. 
and he left the village,. while Adya’s: 
brother, Bir Thakur, continued to énjoy 
the property as tenant-in-common with 
Jatan and other members of the third 
branch. Bir Thakur died more than 12 
years befoie the institution of the suit. 
He was not joint with his nephew Jatan, 
but merely holding as tenant-in-common 
with him, so that his interést would have 
dévolved on his reversionérs, the sons 
of his brother Adya, one of whom is the 
Plaintiff's vendor; but these révérsioners 
obtained.no possession over ‘the property: 
and the trial Court found that the plaint- 
iffs claim to possession would be barred 
by limitation. The District Judge, ac- 
cepting the findings of fact of the trial 
Court held that as the plaintiff was not in 
possession of the share which he: claimed, 
he could not succeed in a suit for partition; 
and he, therefore, confirmed the decree of 
the trial Court and dismissed the appeal. 
The learned Judge of this Court thought 
that it had been found that the family 
was joint, being apparently under the mis- ` 
taken impression that this was the finding 
of the Courts below. If Raghu Thakur, the 
son of Adya Thakur, had been joint with 
Bir Thakur and J atan, then after the death 
of Bir Thakur possession by the co-sharer 
Jatan would have been possession on behalf 
of other co-sharers, and adverse possession 
of the defendunts could not have been prov- 
ed'‘unless there had been some definite act 
of ouster, But the findings of the Courts 
below are that all three branches of the 
family were separate so that Jatan, 


‘although he was tenant-in-common with 


Bir Thakur, has at no time been tenant- 
in-common with Raghu who had neve- 
enjoyed any possession from whica he 
could have been ousted. Apart from the 
question of whether he might have been 
éntitled to recover possegsion, we have the 
fact that his alleyation in the plaint that 
he was in actual possession has been 
found to be false, and that he could not 
succeed in a süit for partition unless he 
first recovered possession of the share 
‘which he claimed. I would set aside the 
decree of the Judge of this Court and 


allow this appeal dismissing -the plaintiff's 


suit, with costs throughout: to the defend- 
ants’ first party: 

Courtney-Terrell, C. J:—I agree. 

Ds Appeal allowed. 
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_ TUKKO NARASINHA MUTALIK AND 
OTHERS— P LAINTIFFS—RESPONDENTS 
Bombay Revenue Jurisdiction Act (X of 
1876), s.4 (a) (1) (4) (3)—Scope—S. 4 (a), distin- 
guishes between claims and sutts—Cls. (1) and (4), 


applicability—Merely making Government party, - 


whether brings case under these clauses—Govern- 
ment bound by decree, whether claim against Gov- 
ernment—Prayer for declaration of title against 
Government, whether -claim against Government— 
Suit for order for delivery of possession binding on 
private party and not enforceable against Govern- 
ment, whether falls under s.4 (a) (1)— Suit whether, 
between private parties or against Government; 
nullifying order of Collector made under Hereditary: 
Offices Act, whether barred under s. 4 (a) (3)— Relief. 
sought not affecting position of Government—Gov- 
ernment, if necessary or proper party—OUrder with- 
out jurisdiction— Whether should be set’ aside—Relief 
wnconsistent with such order, tf barred—Urder 
under Hereditary Offices Act, must be by officer 
“duly authorwed in that behalf” within s. 4 (a), 
(3)—Bombay Hereditary Offices Act (LiL of 1874), 
ss. 9, 11—Conditions necessary for Collector for 
setting aside alienation—Lzpression, “passed by 
vertue of decree tnto ownership or beneficral posses- 
ston of person not watandar’, meaning of —Deter- 
mination of status of watandar by Colsector—Lega- 
lity of—Grant of lands. before British Rute— 
Alvenation—Kevenue Authoritres, if can - set it aside 
under 3.9 ors. 11—S. 4(a) (3), Hevenue Jurisdic-. 
tzon Act, whether bars surt regarding such lands— 
Hvidence Act U of 18/2), ss. 74, 13, 3a—Prepsration 
of register of information regarding pargana watan~ 
dars «vy: Assistant Collector ‘under directwns- of- 
Collector under orders of Inam Committee—Rele-. 
vancy for proving date of grant in it. 


In s. 4 (a) of the . Bombay Revenue -Jurisdiction 
Act, a distinction is made petween claims and suits. 
Clauses (1) and (4) speak of claims against Govern- 
ment ; Cl. (2) speaks of ‘claims to pertorm duties; 
and cl. (3) speaks of suits to set aside or avoid 
orders. Under cls. (2) and (3) it may not be neces- 
' Bary that Government should be a party. Oa the 
other hand, cls, (1) and (4) will, as arule, only apply 
where (tovernment is a party, since otherwise 16 
could hardly be said that there was any claim 
against Goveroment, But the mere’fact that Qov- 
erment 18a party Will nut be enough to bring tue 
case under those clauses. The words “claim against 
Goveroment i6lating to property or lands” muy 
fairly ba said to imply that rellet vf some kind is 
sougot against Goverumens. Government Dust be 
More than a purely formal party, it Government 
is to be bound by the dures to make any payment 
or to restore any propery, or 1f ao l1OjJunchlon 18 
sought agaiost Government, the position 1s cleai— 
that 18 a claim against Government, DeSouza 
Devine v. Secretary os late (1), dppuje v. Secretary 
of State (2) and Khungouda dhrwvanygoudu V. Secre- 
tary of State for India 8), followeu. |p. 803, ecl- 
Zj l 
A prayer fora declaration of the title against 
.Qoverament is not a claim agaist Government 
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within the meaning of cl. (1) of s. 4 (a). It may be 
so under 8s. 4 (a) (3). Baslingappagouda v. Secretary 
of State (4), referred to. 

Where a plaintiff seeks an order for delivery of 
possession of property whichis merely to bind a 
private party and is not to be entorced against 
Government, the suit may offend against cl. (3), 
but can hardly be brought within cl. (1).s. 4 (a). 
Appaji v. Secretary of State (2), relied on. 

A suit whether between private parties or against 
Government which would have the effect of nullify- 
ing anorder, bythe Collector, would be barred by 
s. 4 (a), cl. (3). If the relief sought does not affect 
the position of Government at all, for instance if a 
person seeks a declaration of his status as a watan- 
dar simply witha view to approach the Revenus 
Authorities under s. 36 (3), Watan Act, as it cannot 
be regarded as a suit to set aside or avoid an 
order, in such suits, Government is neither a 
necessary nora proper party. If, however, a dec- 
laration ofstatus ig sought, and a claim for posses- 
Sion of lands is made in flat contravention of the 
orders of the Revenue Authorities, the suit certain- 
ly comes within the mischief of cl. (3) of s. 4 (a) 
assuming, that the orders are not ultra vires. 


Dattatraya Keshav v. Tukaram Raghu (5), Han-’ 


mant Ramchandra v. Secretary of State (6) and 
Basangouda v. Basangappa Mallangouda Patil (7), 
followed. 

' Lt is not necessary to set aside an order made 
without jurisdiction. Such an order is ro barto a 
suit for relief inconsistent with it. An order validly 
made within the powers conferred by the Watan 
Act (Bombay Hereditary Offices Act) will bar a suit. 
An order without jurisdiction will not. The order 
must have been made by an officer “ duly authorized 
in that behalf” ascl. (3) of s. 4 (a), says. 

Section 9;-Bombay Hereditary Olfices Act, lays 
down twc conditions which have to be satisfied 
before the Collector can set aside an alienation, The 
alienation in question must have place both otherwise 
than by virtue ofa decree or order of a Oourt, and 
without the consent of the Collector., If it took 
place by virtue’ of a decree if cannot be set aside 


even though the Oollector did not consent to it. 


If the Uollector consented to it and ownership was: 
transferred in the Revenue Records, it cannot be set 
aside even though there was no decree. The words 
“ passed by virtue ofa decrea into the ownership or 
benelicial possession of a person not a watandar" 
surely imply that there must have been a change of 
ownership or possession effected by the decree. A 
Revenue Officer can exercise the prescribed powers 
if the conditions ‘mentioned in-the statute are 
satistied but. has no jurisdiction to determine finally 
whether those conditions arein fact satistied. If he 
holds after inquiry-that a land is Government land 
and“ deals’ with it accordingly, or 1f he holds that 
there has been a breach of the conditions ofan 
occupancy and furteits the holding, but the Onvil 
Court comes to the conclusion that the land was not 
Government land or that the conditions of the 
occupancy had not beea broken, then the order will 
be-treated’as a nullity which does not require to 
be set aside. oS 

The determination of the status of being a watan- 
dar is one of the matters trom which the jurisdic; 
tion of the Uollector is excluded, and no provi- 
Sion is made inthe Watau Act, fur the determina- 
tion by tha Vollector of what persons shall be held 
to be watundars, but only what persons shall be 
recognized as representative watandars. Where 
there was a grant of lands to the plaintiffs’ pre- 
decessor before 1827, that is before the introduction of 
British Rule, the Revenue Authorities: have no power 


ee M Me 
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to set, aside the alienation, under s. 9 or Il, 
Bombay Hereditary Offices Act, for infact there is no 
alienation within the meaning of the Act. The 
orders passed setting aside these alienations are 
not duly authorised and cl. (3), Revenue - Jurisdic- 
tion Act, is no bar to the suit regarding such 
lands. Ramrao v. Secretary of State (16) and Bal- 
vant Ramchandra v. Secretary of State (17),-follow- 


ed. : > 

Obiter—(Per Broomfield, J.: Tyabji, J., contra.)— 
The register of information compiled by the Assist- 
ant Collector, regarding the pargana watandars, 
under directions given by the Collector under the 
orders of the Inam Committee, is a public document 
within the meaning of =s. 74, Evidence Act, being a 
record of the acts ofa Public Officer und is rele- 
vant under s, 35 or at any rates. 13 for proving the 
date of the grant contained therein. Ram Chunder 
Das v..Bunseedhur Naik .(18) and Dwarka Neth 


Misser v. Tarita Moyi Debia (19), referred to. [p. 
808, col. 1.} . 


. F.O. A. from. the decision of the First 
eee aad udge, Belgaum, in Suit No. 184 
o 7 


Messrs. H. C. Coyajee and A. G. Desai, 
for the Appellant. 
Messrs. G: N. Thakor, H.. B. Gumaste and 
$ a g ue, for Respondents Nos. 1 to 
and 9. 


Broomfield, J—The suit from which 
this appeal arises -was brought by respon- 
dents Nos. 1 to8 as plaintiffs against the 
Desai of Rudrapur as defendant ‘No. 1 and 
the Secretary of State, for a declaration 
that they are watandars of the same watan 
as- defendant No, l, for recovery of watan 
lands which were taken from their posses- 
sion and handed. over to the possession of 
defendant No. 1 by orders of the Revenue 
Authorities in January 1926, and for mesne 
profits: ` The suit has been decreed, and 
defendant No, 1 has appealed. r 

- The suit lands which are situated in 
Budikop in Murgod Mahal of the Belgaum 
District form part of a Nadgoudki'watan 
inam granted to the ancestor of defendant 
‘ No. Lin 1694. It isthe plaintiffs’ case that 
they were granted in pot inam to their 
ancestor Tukadev some time prior to 1818, 
that is before the introduction of the 
British Rule in Murgod Mahal, which took 
place in 1827 or 1828. The plaintiffs claim 
to have been in possession ever since that 
time until evicted by the Revenue Authori- 
ties. In 1862 defendant No. 1's grandfather 
Shivlingappa brought an ejectment suit 
against Annaji, a member of the plaintiffs’ 
family. He obtained a decree in 1864 
which was confirmed in appeal in 1866. 
Annaji’s claim to hold under an old grant 
was held to be fraudulent. When Shivling- 
appa tried to execute his decree, however, 
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he was obstructed by Annaji’s. nephew 
Narso, and under the procedure. then in 
force he had to file a fresh suit against 
Narso which he did in 1867. ' 
Narso claimed under a sanad, which 1s 
Ex. 120 in this case, given to his father by 
Shivlingappa in renewal of an older grant. 
In the course of the execution proceedings, 
Shivlingappa appears to have made a state- 
meat in writing to the effect that he had 
come to an amicable settlement with Narso, 
that he admitted his claim, and had no 
objection to the lands remaining with him. 
This statement was produced at the trial 
of the suit in 1867, and the Munsif, after 
framing an issue as to whether it Was pro- 
per to act upon it or not, decided in the 
affirmative and dismissed the suit. ‘There 
was no further litigation and apparently, 
the plaintifis’ family remained in undis- 
turbed occupation for the next half century 
and when the Record of -Rights. was com» 
piled in 1907, they were duly entered'as pot 
inamdars. In 1924 defendant No. 1 applied 
to the Revenue Authorities for restoration 
of the lands to him under the Watan Act. 
The District Deputy Collector found that the 
Plaintiffs had been -in possession from 
before the introduction of the British Rule, 
and that they were watandars and declined 
to interfere. On appeal, the Collector re- 
versed his order and allowed defendant. 
No. l's claim on November 13, 1925, and 
this decision was confirmed by the Com-~ 
missioner on May‘19, 1926. These officers 
relied on the decree in the suit of 1862 
against Annaji, disregarded the decree of 
1867 on the ground tnat it had been -<ob- 
tained by fraud, and held that the plaint- 
iffs had obtained possession after 1843, and. 
that too, fraudulently and not under any 
valid grant. The Commissioner was of 
opinion that the plaintiff's possession pro- 
bably only dated from 1867, the year of the 
compromise decree. Government declined 
to interfere with these orders, and in con» 
sequence the plaintiffs, who were evicted in 
January 1926, failed to recover possession. 
- The plaint alleged that the orders of the 
Revenue Authorities were ultra vires and nob 
binding on the plaintiffs and that they are 
entitled to the lands in suit as watandars 
of the same watan, the lands having been 
granted to them by defendant’ No. Is 
ancestor Kashappa before 1818. Defend- 
ants denied that the plaintiffs are watendars 
by reason of any grant or otherwise, and 
‘contended that the suit is barred by the 
Revenue Jurisdiction Act, 8, 4 (a), by limit- 
ation,. not having been. brought within a 


i 
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year of the Collectot’s order or the date of 
dispossession of the plaintiffs, and also by 


res judicata by reason of the decree in the - 


suit of 1862. The main findings of the trial 
Judge on the law points are: (1) the suit 
is not barred either by cl. (1) or el. (3), 
8. 4 (a), Revenue Jurisdiction Act—not by 
cl.(1) because there was no claim against 
Government, not by cl. (3), because he held 
that the orders of the Revenue Authorities 
were without jurisdiction, there being no 
power to ignore the decree of 1867; (2) 
there is no bar of limitation as it was not 
necessary to set aside ultra vires orders ; (3) 
there is no bar of res judicata because the 
decree in the suit of 1862 was against 
Annaji Narso. 

The plaintifs are the descendants of 
Annaji's brother Tukadev: see the pedi- 
gree at page seven ofthe print; and the 
Judge finds that there was a separation 
between Annaji and his brother prior to 
1844, and that the suit lands had fallen 
to the share of the plaintiff's branch. On 
the merits the Judge finds that there was 
a grant of the lands to the plaintiff's ancestor 
in 1811, and they are therefore watandars 
of the same watan within the definition in 
5. 4, Watan Act. The principal issues in 
this appeal are these: (1) Whether the 
jurisdiction ofthe Civil Court is barred by 
the Revenue Jurisdiction Act, s. 4 (a) cl. (1) 
or cl. (3). (2) Whether the Revenue Authori- 
ties acted within their jurisdiction in 
declaring the alienation null and void and 
_dispossessing the plaintiffs. (3) Whether 
the plaintiffs are watandars of the same 
watan, which means, as admittedly they 
are not members of the watan family, whe- 
ther there was a grant to them before the 
introduction of the British Rule in 1827 or 
1828: see the definition of ‘watandar’ in 
s.4, Watan Act. (4) Whether the suit is 
. barred by limitation ; and (5) whether it is 
barred by res judicata. 
~ QOlause (1), s. 4, (1), Revenue Jurisdiction 
Act, was not specifically referred to in the 
| written statement of either defendant. The 
written statement put in on behalf of the 
Secretary of State suggests that cl. (3) only 
was relied upon. However, both clauses 
were set up in bar of the suit at the hearing, 
and it is clear, I think, that the Court itself 
must take notice of any statutory bar to 
the entertainment of the suit. Ins.4(a)a 
distinction is made. between claims and 
sults. Clauses (1) and (4) speak of claims 
against Government ; cl. (2) speaks of claims 
to perform duties; and cl. (3) speaks of 
suits to set aside or avoid orders. Under 
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cls. (2) and (3) it may not be necessary that 
Government should be a party. On the 
other hand, cls. (1) and (4) will, as a rule, 
only apply where Government is a party, 
since otherwise it could hardly be said that 
there was any claim against Government. 
But the mere fact that Government is a 
party will not be enough to bring the case 
under those clauses. The words “claim 
against Government relating to property or 
lands” may fairly be said to imply that relief 


of some kind is sought against Government. 


Government must be more than a purely 
formal party. If Government is to be 
bound by the decree to make any payment 
or to restore any propérty, or if an injunc- 
tion is sought against Government, the 
position is clear-—that is a claim against 
Government: see De Souza Devino V. Secre- 
tary of State (1), Appaji v. Secretary of 
State (2) and Khangouda v. Secretary of 
State (3). 

It has been argued by the learned , Coun- 
sel on behalf of the appellant, that the 
authorities go further than this and show 
that even a prayer for a’ declaration of 
title, if it is inconsistent with orders made 
by the Revenue Authorities and if the 
object of making Government a party 1s 


‘to make the declaration binding upon 


Government, is a claim against Govern- 
ment. For this proposition reliance has 
been placed on Sagunappa Shankarappa 


‘Nadgatida v. Bhau Annaji Patil, First 


Appeal No. 269 of 1918, decided on August 
17, 1920, by Macleod, C. J. and Fawcett, J. 
and‘on Baslingappagouda YV. Secretary of 
State (4) in which the observations of 
Fawcett, J., in the former case are cited 
also on Madiralappa vV. 
Bkomappa, First Appeal No. 328 of 1926 
in which Baslingappagouda v. Secretary 
of State (4) was followed. I donot, however, 
understand these cases as laying it down 
that a prayerfor a declaration of the title 
against Government isa claim against Gov- 
ernment within the meaning of cl. (1), 
Rather it’ seems to have been held to come 
under cl. (3). In Sagunappa Shankarappa 
Nadgduda v. Bhau Annaji Patil, First 
Appeal No. 269 of 1918 decided on August 
17, 1920 Fawcett, J. said this (p. 169 of the 
paper -book): | oo 

“It is contended that the Court has power to 


z one i Bom, L R 438 

2) 28 B 435; om, i 

E -88 Bom. -L R 1308; 168 Ind. Cas. 73; A I R 1937 
Bom. .121; 9R B 356; I L R (1937) Bom. 236. 

(4) 28 Bom. L R 651; 96 Ind. Oas. 1008; AI R 
1926 Bom. 417, : 


. 
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` make a declaration of tha kind granted by the 
lower Court, because this does not directly touch 
the Collector's order under s. 90f Bombay Act III of 
1874, but merely deals with the reasons on which 
that order was passed. But, in my opinion, when 
an order is based on a specific decision that a 
person is not a watandar, a person seeking to 
obtain a declaration from a Oivil Oourt that that 
decision is bad, certainly seeks to avoid that order. 
The word ‘avoid’ is a very wide one. Its literal 
‘meaning is ‘to make empty’ and the particular 
meaning, which affects cl. 4 (a), Bombay Revenue 
Jurisdiction Act, is given in Webster's Dictionary 
as ‘to make void, to annul or vacate or to refute’, 
It will obviously refute the Collector's order if a 
declaration. is obtained that the basis on which it 
- ig made is erroneous; and it is not denied that the 
real object of the suit is to take this declaration 
to the Collector and endeavour to induce him to 
reverse his previous order against the plaintiff.” 

Then, a little further on, the learned 
Judge says : 

“Accordingly, I think the case cléarly falls with- 
in para. 3, cl. (a), s. 4. Also so far as the suit 
seeks relief against Government relating to watan 
land, it falls within the first paragraph of that 
clause.” : 

The plaintiff in that case claimed posses- 
sion of watan lands as against two defen- 
dants one of whom was the Secretary of 
State. It was that claim which brought 
the case within cl (1) and it is that 
circumstance which in that respect distin- 
guishes both that case and the present 
from Bhimangouda v. Secretary of State, 
First Appeal No. 47 of 1910, decided by 
Scott, O. J. and Batchelor, J. which has 
been relied on by the trial Judge. In the 
latter cise a declaration was sought both 
against the Secretary of State and other 
defendants, but possession of the lands 
in suit was sought against the latter only, 
and that explains why the Court said 
“the suit was not on the face of it a claim 
‘against Government”, a position which was 
conceded on behalf of Government. If 
what the plaintiffs seek is an order: for 
delivery of possession of property which is 
merely to bind a private party and is not 
to be enforced against Government, the 
suit may offend against cl. (3) but can 
hardly be brought within cl. (1). That, it 
is true; is not the position in the present 
case. Here the plaintifis did not say in 
the plaint that they wanted an order for 
Possession as against defendant No. 1 only, 
without seeking to bind the Secretary of 
State, and it is perfectly obvious that Qov- 
ernment was made a party in order that 
their claim to possession of the lands might 
be enforced against Government. That 
being so, there was a claim against Govern- 
ment, namely a claim for possession, which 
a Civil Court could not entertain. As a 
matter of fact, however, the Court did not 
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entertain it. The order for delivery of 
possession has been made against defendant 
No 1l only. In these circumstances even 
on the authorities relied on by Mr. Coyajee, 
e. g, Appaji v. Secretary of State (2) I 
do not think the suit is liable to be dis- 
missed as barred by cl. (1). {fit is barred, 
it must be by el. (3). 
Clause (3), s.4 (a) has been considered, 
by a Full Bench of this Court in Dattatraya 
Keshav v. Tukaram Raghu (5). The actual 
point decided was that an order of the 
Collector refusing to declare an alienation 
null and void under s. 11, Watan Act, 
is not an order which has to’ be set aside, 
and a suit against the alienee is not barred 
by s. 4 (a), Revenue Jurisdiction Act. It 
was conceded in the argument in taat case 
that s. 4 ta) would have barred the suit 
if the order had declared the alienation 
null and void, and that was assumed to 
be so, though Macleod, O. J. mentioned 
Bhimangouda v. Secretary of State, 
First Appeal No. 47 of 1910 where 
it had been held that ultra vires orders 
declaring alienations null and void need 
not be set aside. That question was not 
judicially determined one way or the other 
in the Full Bench case. But it is certainly 
an authority for the view that a suit whether 
between private parties or against Govern- 
ment which would have the effect of nulli- 
fying an order by the Collector, would be 
barred by s. 4 (a); cl. (3), at any rate if 
the order is validly made under the Watan 


Act. On that point Fawcett, J.’s obser- 
vations in Sagunappa  Shankarappa 
Nadgauda v. Bhau Annaji Patil, First 
Appeal No. 269 of 1918 decided on 


August 17, 1920, already cited, are clearly in 
point. If the relief sought does not affect 
the position of Government at all, for 
instance, if a person seeks a declaration 
of his status as a watandar simply with 
a view to approach the Revenue Authorities 
under s. 36 (3), Watan Act, as in Hanmant 
Ramchandra v. Secretary of State (6) it 
cannot be regarded as a suit toset aside 
or avoid an order. In that connection I 
may also refer to Basangouda V. Baslingappa 
(7) in which the Privy Council case in 
Laxmanrao Madhavrao v. Shriniwas Lingo 
(8) is discussed. In such suits, as Patkar, J. 

(5) 45 B 1141; 61 Ind. Cas. 572; A IR1921 Bom, 
17; 23 Bom. L R 376 (F B). 

6) 54 B 125; 129 Ind. Cas. 391; AT R 1930 Bom. 
254: 32 Bom. L R 135; Ind. Rul. (1931) Bom. 167. 

(7) 38 Bom. LR 593; 164 Ind. Cas. 7038; AI R 
1936 Bom. 301; 9 R B 92. 

(8) 54 I A 380; 105 Ind. Cas. 694; A I R 1927 P O 
217; 51 B 830; 29 Bom. L R 1484; 53M Ld 475; 46 
O L J 398; 39 M L T 527 (Œ 0). 
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said in Hanmant Ramchandra v. Secretary 
of State (6’Government is neither a neces- 
sary nor a proper party. If, however, as in 
Sagunappa Shankarappa Nadgauda v. 
Bhau Annaji Patil, First Appeal No. 269 
of 1918 decided on` August 17, 1920, 
and in the present case a declaration 
of status is sought, and a claim for posses- 
sion of lands is made in flat contravention 
of the orders of the Revenue Authorities, 
the suit certainly comes within the mischief 
of cl. (3) assuming, as I am for the present 


assuming, that the orders are not. ultra 


vires. 

That I think is what the authorities 
say, and even apart from authority it must 
be so. It seems obvious that it must have 
been the intention of the Legislature that 
such a suit should be barred. If it were 
open to a party to ignore the Collector's 
order and claim relief in the Civil Court in 
spite of it; there would be an end of the 
revenue jurisdiction which Act X of 1876 
was devised to protect. There is no sense 
in saying that a party may not in terms 
seek to set aside an order. For if the 
order is within the powers conferred by 
the Watan Act, and it is not set aside, it 
follows that it remains in force, and the 
Civil Courts could not grant relief incon- 
sistent with it. But (and this is where 
the difficulty comes in the present case) it 
is not necessary to set aside an order made 
without jurisdiction Such an order is no 
bar to a suit for relief inconsistent with it. 
The proposition which was assumed though 
not. adjudicated upon in the Full Bench 
case; viz, that the Civil Courts cannot 
entertain any suits to set aside an order 
declaring alienations null and void, cannot 
be regarded as a correct statement of the 
law without qualification. An order validly 
made within the powers conferred by the 
Watan Act will bara suit. An order 
without jurisdiction will not. In that con- 
nection reference may be made to Ananta- 
charya v. Secretary of State (9), Maganchand 
v. Vithalrav (10) and Bhikaji v. Secretary 
of State (11). The order must have been 
made by an officer “duly authorized in 
that behalf" as cl. (3) says. This position 
is conceded by Mr. Coyajee for the appel- 
lant and by the Government Pleader. 

In order, therefore, to decide . whether 
the present su't if barred by cl. (3), we 


have to ascertain whether the orders of 
(9) 19 B 581. 

M a 37 B 37, 17:;Jod. Cas. 148; 14 Bom. L R 
(11) 27 Bom. L R 463; 92 Ind. Cas, 110,AI R 1925 

Bom, 365; 49 B 554. Ee 
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the Revenue Authorities were within their 
jurisdiction. The orders were passed under 
s. 9 and s. 12. We have had avery long 
and learned argument on the construction 
of the former section. Omitting what is 
unnecessary for our purpose, and reducing 
this tather clumsy and cumbrous piece of 
legislation to its simplest terms, we may 
put it in this form: an alienation of a 
watan (that is the passing of the watan 
into the ownership or beneficial possession 
of a person not a watandar of the same 
watan), before the Act came into force, 
may be declared null and void by the 
Collector whenever it has taken place (a) 
otherwise than by virtue of a decree or 
order of a British Court; and (b) without 
the consent of the Collector and transfer of 
ownership in the Revenue Records. The sece 
tion lays down two conditions which have 
to be satisfied before the Collector can set 
aside an alienation, and, as they are joined 
by the conjunctive ‘and’ and not by the 
disjunctive ‘or’, it appears that they must 
both be satisfied, thatis to say, if this view 
is right, you must be able to predicate of 
the alienation in question that it took place 
both otherwise than by virtue of a decree 
or order of a Court, and without the consent 
of the Collector. If it took place by virtue 
of a decree, it cannot be set aside even 
though the Collector did not consent to 1t. 
If the Collector consented to it and owner- 
ship was- transferred in the Revenue 
Records, it cannot be set aside even though 
there wasno decree. This seems to be the 
natural and grammatical meaning of the 
language used. The construction contend- 
ed for by Mr. Coyajee, viz., that the Collec- 
tor may declare an alienation | null and 
void. unless it took place by virtue of a 
decree or order which was consented to by 
the Collector, cannot possibly be deduced, 
in my opinion, from the language used in 
tion. 
po to be sufficiently clear that this 
alienation took place without the consent of 
the Collector. (Mr. Thakor has pointed 
out that in 1907 when the Record of Rights 
was compiled the plaintiffs were entered 
in the records as pot inamdars in respect 
of these lands, but this 1s immaterial. 
The condition in s. 9 is thatan alienation 
must have taken place before the Act came 
into operation, without the consent of the 
Collector. . The consent must relate to the 
time whenthe lands passed into the owner- 
ship and beneficial possession of a non- 
watandar.) If in addition to being with- 
out the consent of the Collector the aliena» 
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tion took place otherwise than by virtue of 
a decree, the Revenue Authorities had 
power to declare it nulland void. The trial 
Judge took the view that there was an 
alienation by virtue of the decree of 1867, 


After referring to the litigation of that year, 
he says: | 


“Whether the watandar’s opponent occupies the 
position of a plaintiff and obtains a decree to 
recover possession of watan and recovers it 
accordingly, or whether he occupies the position 
of defendant and succeeds in defeating the 
watandar's suit to recover possession of the watan 
and as a result retains the possession thereof 
with himself, in either case the watan, I think, 
equally passes into the ownership or beneficial 


possession of an outsider of virtue by a decree of 
the Court.” 


Mr. Thakor forthe respondents has sup- 
ported tbis view, but in my opinion it is 
not tenable. The words “passed by virtue 
of a decree into the ownership or beneficial 
possession of a person not a watandar" 
surely imply that there must have been a 
change of ownership or possession effected 
by the decree. If the transfer of ownership 
and possession has taken place previously, 
and the decree merely recognizes or con- 
firms it, it cannot with propriety be said 
that it hastaken place by virtue of the 
decree. That seems to be the position here. 
The plaintiffs alleged and the trial Judge 
has found it proved that there was a grant 
to their predecessor in 1811. On any reason- 
able view of the evidence it is impossible 
to avoid the conclusion that there had been 
an alienation to the plaintiffs long before 
1867. If so, it was not by virtue of the 
decree which shows merely that Shiv- 
lingappa for some reason abandoned his 
attempt to recover possession. That brings 
us then to this position. There was neither 
a decree nor any consent of the Revenue 
Authorities to bar the Collector from taking 
action uncer s. 9,if in fact there was an 
alienation within the meaning of that sec- 
tion, Inthe present case that depended on 
the question whether there was or was not 
a grant of the lands to the plaintiffs before 
the introduction of the British Rule. The 
District Deputy Collector found that there 
was sucha grant and that, therefore, the 
plaintiffs were watandars of the watan and 
there was no alienation. The trial Judge 
has taken the same view, and we, for 
reasons which I shall explain later, accept 
that finding. But the higher Revenue 
Authorities decided otherwise, and that 
‘gives rise to the very difficult question, 
whether in the circumstances the final 
orders ofthe Revente Authorities must be 
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regarded as being unauthorized and without 
jurisdiction as the trial Judge has held. 

With considerable hesitation, as I freely 
admit, we have come to the conclusion 
that this is the law. At first sight, lt 
would certainly appear thatas the Collec- 
tor has power to set aside alienations In 
certain circumstances, be must be intended, 
to have jurisdiction to decide whether an 
alienation has in fact taken place. If so, 
the ruling in Malkarjun v. Narhart (12) 
would presumably apply and he would have 
jurisdiction to decide wrong as well as 
right. But it is by mo means clear that 
ihe Collector acting under s. 9 is 1D the 
same position as a Court in this respect or 
that he has any jurisdiction to determine 
finally the facts on which his- jurisdiction 
depends. A longline of decisions on the 
Bombay Land Revenue Code [I need only 
mention Surannanna v. Secretary of State 
(13) a judgment of Sir Lawrence 
Jenkins, C. J.in Malkajeppa v. Secretary 
of State (14) and Dhanji v. Secretary of 
State (15)] has in effect established this 
position that a Revenue Officer can exercise 
the prescribed powers if the conditions 
mentioned inthe statute are satisfied but 
has no jurisdiction to determine finally 
whether those conditions are in fact 
satished. If he holds after inquiry that a 
land is Government land and deals with 
it accordingly, or if he holds that there 
has been a-breach of the conditions of an 
occupancy and forfeits the holding, but 
the Civil Court comes to the conclusion 
that the land was not Government land or 
that the conditions of the occupancy 
had not been broken, then the order will 
be treated as a nullity which does not 
require to beset aside. It is quite true 
that these cases were concerned with Art, 14, 
Limitation Act. The order in_ question 
were held to be not made in the Collectors 
official capacity within the meaning of that 
article. But 1 find it very difficult to see 
how these cases, the authority of which has 
not been questioned, can be distinguished 
in principle. For the same reasons 1b would 
appear thatthe orders of the Collector 
and the Commissioner in this case were the 
orders of officers not “duly authorised in that 
behalf” within the meaning of cl. (3)s.4; 
Revenue Jurisdiction Act. C 
_ (12) 271 A 216; 25 B 337;9 Bom. LR 927;7 Sar 
18) 94 B 435; 2 Bom. L R 251 
fia 36B 325: 15 ind, Cas. 517; 14 Bom. L R 
3 


2. 
(15) 45B 920; 61 Ind, Car. 347, A I R1921 Bom. 


381; 23 Bom, L R 279. 
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Nor is it necessary to rely merely on 
the analogy of thess cases. In Ramrao 
v.Secretay of State (16) it was held by 
Parsons and Ranade, JJ. that the determina- 
tion ofthe statusof being a watandar is 
one of the matters from which the jurisdic- 
tion ofthe Collector is excluded, and that 
no provision is madein the Watan Act 
for the determination by the Collector of 
what persons shall be held to be watandars 
but only what persons shall be recognized 
as representative watandars. This case 
has been criticised in Gujappav. Secretary 
of State, Firet Appeal No. 213 of 1916 
and Sagunappa Shankarappa Nadgauda v., 
Bhau Annaji Patil, First Appeal No. 269 
of 1918 and I should hesitate to follow: it 
if it stood alone. But there are observations 
of the same tenor in Batty, J's judgment 
in Balvant Ramchandra v. Secretary of 
State (17) at p. 504*, where numerous 
authorities are referred to as showing 
‘how carefully the Oourts have avoided 
an implication of ouster of jurisdiction 
when legal rights are in question”. More- 
over, in Bhimangouda v. Secretary of State, 
First Appeal No. 47 of 1910 decided by 
Scott, O. J. and Batchelor, J. this Court 
applied precisely the same principle in the 
case ofthe Watan Act as has been applied 
by, Sir Lawrence Jenkins and many other 
learned Judges in the cases on the Bombay 
Land Revenue Code. There the Collector 
had decided that there had been an 
alienation, and had made an order under 
s. 11 withthe result that the alienee was 
evicted. This Court after examining the 
evidence came tothe conclusion that there 
had been no alienation and that, therefore, 
the order was ultra vires and the Revenue 
Jurisdiction Act was no bar. 

In the course of the arguments in this 
case we have been referred to some rulings 
for instance Baslingappagouda v. Secretary 
of State (4) and Gujappa v. Secretary of 
State, First Appeal No. 213 of 1916 which are 
not easy to reconcile with thedecision in 
Bhimangouda v. Secretary of State, First 
Appeal No. 47 of 1410. But as faras J am 
aware, there is no case which definitely 
weakens its authority or which after facing 
the issue lays down the proposition that the 
Oivil Courts are bound by the finding of the 
Collector on the question of fact whether 
there has or has not been an alienation. 
I am speaking of course with reference to 
ss. 9and 11, Watan Act..In the case of 

(16) (1896) P J 666. 

(17) 29 B 480; 7 Bom. L R 497. 

*Page of 29 B—{Ed.] 
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s. 10 the language used indicates that the 
Collector is to be the judge. I think, there- 
fore, we must hold that as there was 8 
grant of these lands tothe plaintiffs’ pree 
decessor before 1827, the Revenue Authori- 
ties had no power to set aside the alienation, 
for in fact there was no alienation within 
the meaning of the Act. The orders passed 
were not duly authorised and cl. (3), 
Revenue Jurisdiction Actisno bar to the 
sult. 

In giving reasons for our finding on the 
merits I shall be quite brief as the evidence 
has been fully and fairly discussed in the 
judgment of the trial Judge. He has based 
his finding that plaintiffs are watandars 
by reason’ of a grant in 1811 mainly on 
evidence not produced before the Revenue 
Authorities, and he opines that the Collector 
and Commissioner were right in the view 
they took of the evidence produced before 
them. With that opinion I am unable to 
agree. I think the documents then proe 
duced were quite sufficient prima facie 
evidence of a pre- British grant, though the 
additional evidence no doubt makes the 
position a great deal stronger. Exhibit 120 
isa sanad of the year 1845 purporting to 
have been granted by Shivlingappa, grand- 
father of defendant No. 1, in favour of 
plaintiffs’ grandfather in replacement of a 
former sanad granted by his father which 
had been lost. It was produced in the 
litigation of 1857 when Shivlingappa ad- 
mitted it, It bears the seal of the Desai ; 
and there is no good reason for doubting 
its authenticity. Practically all that is urged 
against it is that it does not mention the 
year of the original grant. But we know 
from Shivlingappa's statement (Hx. 126) 
before the Inam Commission in 1851, that 
his father had died 35 years before that 
year. So that any grant by him must have 
been in pre-Brilish times. Exhibit 60 is a 
statement of particulars of inam lands in 
Budikop furnished by Shivlingappa to the 
Inam Commission and signed by him. It 
shows that two-thirds of the lands bearing 
assessment of Rs. 50 out of total of 
Rs. 75 were pot inam. There is no sug- 
gestion that any of these lands had been 
granted in pot inam to any person other 
than the plaintiffs. It seems perfectly 
legitimate to infer from these three docu- 
ments alone that the previous grant re- 
ferred to in Ex.120 was the grant of the 
pot inam mentioned in Ex. 60, and as it 
was made by Shivlingappa’s father, it must 
have been before 1827. 

Coming to the additional documents pro+ 
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duced in thissuit, Ex. 131 is a yadi or list 
of all the Desai's inam lands with parti- 


' + gulars thereof dated 1825. Lands in Budi- 


kop assessed at Rs. 40, which is two-thirds 
of the assessment as it then was, are shown 
as pot inam inthe name of the plaintiff's 
‘ancestor Tukopant. This is evidently the 
‘game pot inam as is referred toin the Inam 
‘Commission statement, Ex. 60. This docu- 
ment bears the Desai’s seal, and was 
apparently sent with other documents by 
‘Shivlingappa to the mahalkarj in 1845: see 
“Ex. 130. It is objected that it has not pre- 
viously been produced in evidence. But it 
‘does not appear that there was any need or 
opportunity for its production till 1924, and 
it may not have been thought necessary 
_ then. The evidence actually produced was 
‘enough to satisfy the District Deputy Col- 
‘lector. l 
Exhibits 122 and 124 are akarbands of 
‘1841 and 1844, respectively, purporting to 
be signed by Shivlingappa, and refer to the 
“same pot inam. The documents so far 
_‘mentioned, which are all originals, afford 
ample justification for the finding of the 
District Deputy Collector and the trial 
~“ Judge that the plaintiffs held the lands by 
a pre-British grant. I can see no good 
reason for supposing that any of them 
are forgeries. None of them, it is true, 
gives the exact date of the grant of the pot 
‘inam. But, as I have shown, they make it 
‘clear that it must have been before 1897, 
-The date of the grant, 1811, is mentioned 
“ain Er. 151 which is described in the head- 
. iing as a register (takta) of information 
‘ regarding the pargana watandars, prepared 
- by the Assistant Collector under the direc- 
‘tions given by the Collector under the 
orders of the Inam Committee. The date 
‘of the document is 1847. This is not an 
original. The copy which has been pro- 
duced was obtained fromthe mamlatdar in 
September 1930. Mr. Coyajee contends 
' that it is not a public document and cannot 
' be proved by a certified copy, also that it 
is not relevant evidence. He relieson Ram 
Chunder Das v. Bunseedhur Naik (18) and 
Dwarka Nath Misser v. Tarita Moyi Dabia 
(19).. I think it comes within the definition 
of a publie document in s. 74, being a record 
` of the acts of a public officer, and I think 
` it ia relevant under s. 
s. 13, Evidence Act. Its value as evidence 
' may be doubtful since we do not know the 
source of the information on which the 
statement was prepared. Taken along with 
(18) 90 741, 
(19) 14 © 120. 
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the other evidence it is an important addi* 
tion to the plaintiffe’. case, but by no 
means indispensable to it. I do not propose 


to discuss the other documents. They are 


all copies. There is some doubt as to their 
admissibility, and the plaintiffs’ title i 
sufficiently proved without them. i 

On the issue of limitation I need say 
nothing further. The cases alreadly cited 
in connection with the Revenue Jurisdiction 
Act show that Art. 14 can have no applica- 
tion, the acts of the Revenue Authorities - 
being without jurisdiction. As to the issue 
of res judicata, the trial Judge finds that 
Annaji and Tukadev were separate mainly 
on the strength of certain Revenue Regis- 
ters in which they were shown as having 
separate defined shares in the Kulkarni 
Watan of Budikop and Nugganhaiti. I 
think this is reliable evidence. Thesugges- 
tion that it may have been the result of 
a friendly arrangement between joint 
brothers is not at all convincing. Besides 


‘the very fact that Shivlingappa had to file 
-a suit against Narso Tukadev in 1867, 
. shows that the 


decree obtained against 
Annaji did not bind Narso. The plaintiffs 
are not barred by the decree against 
Annaji. There is much more to be said, 
I think, for the view that defendant’ No. 1 is 


‘bound by the decree of 1867 dismissing 


Shivlingappe's suit against Narso. I agree 
with Mr. Thakor that there are no tangible 


and sufficient grounds for holding ‘that 


there was anything fraudulent or collusive 
about that decree. I think Shivlingappa 
consented to the dismissal of his suit be- 
cause he knew he had no ease, and that 


. explains why no attempt was made to set 
‘aside the decree for more than fifty years. 


One other point must be mentioned. 
Mr. Thakor argued that as the. grant’ to 
the plaintiffs was before the introduction 
of the British Rule, and as at that time 
there was no prohibition against the aliena- 
tion of watans, the grantees acquired a 
right of suit to protect their property which 
could not be taken away by s. 4, Revenue 
Jurisdiction Act, He relies on Damodar 
Das v. Secretary of State (20) and Secretary 
of State v.: Momeni (21). The point was 
not taken in the trial Court. It has been 
rather sketched than fully developed in 
this Court. I doubt if there is anything in 
it in view of Rachangouda v. Secretary of 

(20) 23 Bom. L R 492; 62 Ind. Cas. 673; A I R 1921 
Bom. 367; 45 B 1161. 

(21) 40 LA 48; 18 Ind. Cas. 22; 40C 391; 7L'B 
R 10;13 M L T 59: 17 OWN 169; (1813) MW N 
45;11 AL J49; 17 O LJ 194;6 Bur. LT 1; 24 
ML J 459 (P O). ae 
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State (22), cited by Mr. Ooyajee.” But under 
the circumstances, and ‘as it is not neces- 
sary for the- determination of the case, I 
prefer not to express any definite opinion. 
For these reasons the appeal fails and must 
be dismissed. The appellants will pay the 


costs of. respondents Nos. 1 to 8. The Sec- ° 


retary of State, respondent No. 9, has sup- 
ported the appellants and will pay his own 
costs. : 

Tyabji, J4.—I have come to the same con- 
clusion. The difficulties in this.case arise 


primarily from the points for decision de- . 


‘pending on Acts of the Legislature, whose 
language has not'been uniformly interpret- 
ed,and from the evidence having to be 
traced back to a century from now, without 
the: guidance of any straightforward prin- 
ciple to indicate the side on which sub- 


-stantial justice Jies,—except perhaps as a 


last resort, that long-standing possession 
ought not to be lightly disturbed. Chro- 
nologically the first event we have to con- 
sider is whether at somé time prior to 
‘1816 there was a grant by the defendant's 
ancestors of a pot inam (i. e., a subsidiary 
grant out of an inam), in favour of the 
plaintiffs’ ancestors. I agree generally with 
my learned brother with reference to the 
I have doubts, 


which purports to be a copy of a register 
of information in a tabular form, prepared 
in 1847 by the Assistant Collector under 
the directions of the Collector, under the 
orders of the Inam Committee. 

' In that tabular statement it was stated 
that there was a pot inam in favour of 
{he present vahivatdar. It was urged 
that that part of the statement cannot be 
considered to be a public record Ram 
ChunderDas v. Bunseedhur Naik (18). The 
Indian ;Evidence Act makes the admissi- 
bility of a document depend ultimately on 
the weight to be attached toit. In practice 
itis not of much importance whether the 
Court holds that a document is admissible 
‘ia evidence but must carry little weight, 
or whether it is not admitted at all. In 
this case [ should prefer to say that the 
document was not admissible in evidence, 
‘rather than to admit it and say that it does 
not carry us much further. The reason 
seems to me that there is not basis for 
relying on or testing the truth of the in- 
formation so far as the pot inam is concern- 
ed. No evidence has been adduced to 
connect the person referred to as ‘the 


' (22) 21 Bom, L R 1155; 54 Ind. Cas.129; AT R 
1920 Bom. 239, oo 
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present vahivatdar’ with the plaintiffs. The 
source of the information does not appear. 
There is no guarantee for its truth—no 
means for judging whether it was of any 
consequence to the Inam Commission to have 
accurate information on the subject. 

The public records, contemplated in 
s. 35, Evidence Act, are required to be kept 
for the purpose of action being taken on 
them by the Government. The guarantees 
for the accuracy of entries so made are 
that the publice officers have to make the 
records in the discharge of their official 
duty, or in the performance of a duty 
specially enjoined by law, and that official 
action is Ordinarily taken on the facts 
recorded. The public being interested in 
such action, it is unlikely that facts re- 
corded with such.a purpose should be in» 
accurately stated, or that inaccuracies should 
not be rectified on the application of pèr- 
sons whose rights would thereby be affected. 
The original of Ex. 151 at the most appears 
to bea statement prepared from the Col- 
lector’s records. It is not part of the Uol- 
lector’s records themselves. The statement 
was prepared in circumstances and for 
purposes of which we have no evidence. 
We may no doubt presume that the Inam 
Commission did not ask for irrelevant in- 
formation and that the information was 
asked for the performance of their duties. 
But it is too much to presume that the 
information supplied in such a comprehen- 
sive table was asked for or required for 
action being taken on every detail com- 
prised within it: nor can the statement 
prepared in the stated circumstances be 
considered such an entry as s.35 contem- 
plates. . 

It seems to me very doubtful whether 
the admissibility of this document can be 
aided by s. 13. That section refers to cases 
where the existence of any right or custom 
is in question. Here we are concerned with 
the existence of a right,—whether the 
plaintiffs’ ancestors were granted the rights 
they claim. In deciding that question, viz., 
whether any right that may be in question 
exists,—s. 18 makes in the first place any 
transaction by which the right in ques- 
tion was claimed, recognized or asserted, 
a relevant fact, 7. en such a transaction 
may be proved. Secondly, particular in- 
stances in which the right was claimed, 
recognized or exercised, or in which its 
exercise was asserted are made relevant. 
What is made relevant is the transaction 
in the first case and the instances in the 
second; Gobinda Narayan Singh v. Sham 
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Lal Singh (23) at p. 136*. 
or instance must be one by or in which the 
right in question has been asserted or denied. 
There is nothing to show what the transac- 
tion before the Inam Commission was, or 
that it referred to the existence or non- 
existence of the pot inam. The tabular 
statement is neither such a transaction nor 
such an instance ass. 13 mentions, nor is 
it in itself evidence of either. The bare 
statement before the Inam Commission 
that the Collector's records contained re- 
ference to a subsidiary grant, cannot, it 
seems to me, be brought under the cate- 
gories of the transactions and instances te 
which s.13 refers. Putting aside Ex. 151 
I argee that the evidence establishes that 
there was a subsidiary grant by the defen- 
dant’s ancestors to the plaintifis’ ancestors 
prior to 1816. 

- I come next to the proceedings in 1862. 
In that year there was a suit by one 
Shivlingappa, an ancestor of the defendant, 
' against a member of the plaintiffs’ family. 
“The defendant's ancestor claimed posses- 
sion of the lands now in question. He 
‘obtained a decree. Execution proceedings 
were taken to enforce the decree so ob- 
tained. In accordance with Civil Procedure 
Code Act VIII of 1859, s. 229, then in force, 
on the decree-holder being obstructed in 
obtaining possession under his decree, the 
execution proceedings were turned into a 
substantive suit. This suit was against 
a third person who had caused the obstruc- 
tion. He was a nephew of the defendant 
to the main suit of 1862. This nephew 
claimed the property in his own right 
through a grant to his father by the defen- 
dant’s ancestors. In this, the execution 
suit, Shivlingappa consented in 1867 to 
what has been called a compromise, but 
what really amounted to an admission that 
he had no claim against the ancestors 
of the plaintiffs, and “that the decree in 
the suit of 1862 in his favour could not 
be executed against them. The result was 
that the possession of the members of the 
plaintifis’ family was not disturbed, and 
they remained till January, 1926, in posses- 
sion of the part of the inam property which 
the plaintiffs claim. No adequate reason ap- 
pears for ignoring the proceedings in 1867. 
They cannot be assumed to be obtained by 
fraud any more than the suit of 1862. The year 


(23) 58 IA 125 at p. 136; 131 Ind. Oas. 753; A IR 
1931 PO 89; 53 O LJ 333; 35 O W N 591; (1931) M 
W N435; Ind. Rul. (1931) P O 145; 33L W 707; 33 
Bom. L È 885; 58 O 1187; 61 MLJ 9 (P 0). 
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1923 brings us to the events immediately 
preceding the present suit. Between 
1924 and 1926 the Revenue Authorities, 
at the instance of defendant No. l, enter- 
tained proceedings for the eviction of the 
plaintiffs from the watan lands and for 
putting defendant No. 1 in possession. This 
action was purported to be taken under 
the Watan Act (Bombay Hereditary 
Offices Act, Lf of 1874), s. 9. The question 
thus arises whether in view of the events 
that Ihave narrated, viz., the pot inam 
granted sume time prior to 1816, and the 
legal proceedings in 1862 and 1857, there 
was any power in the Revenue Authorities 
unoders. 9, Watan Act, to declare the grant 
of the pot inam to be null and void. This 
question has a double aspect. Its second 
aspect depends upon the jurisdiction of the 
Court to pronounce upon the powers of 
the Revenue Authorities. That aspect 
I shall consider later, with reference to 
the Revenue Jurisdiction Act, s. 4. The 
Watan Act, s. 9, is somewhat involved, 
but omitting immaterial alternatives it may 
be read as follows : 

“Whenever any watan has, before the date of 
this Act, passed otherwise than by virtue of, or in 
execution of, a decrees or order of any British 
Court and without the consent of the Oollector 
and transfer of ownership in the Revenue Records 
into the ownership or beneficial possession of any 
person not a watandar of the same watan, the 
Collector may declare such alienation to be null 
and void and order that such watan shall from 


the date of such order belong to the watandar 
previously entitled thereto.” 


The substantive provision of the section 
therefore is to give the Collector power to 
declare null and void what in the latter 
part of the section is called “such an 
alienation,” and what is earlier referred 
to as a “passing of the watan into the 
ownership or beneficial possession of any 
person not a watandar of the same watan.” 
The subsequent order is consequential on 
the declaration. The power to declare the 
alienation void is given to the Collector 
subject to four conditions being satisfied 
(though the fourth is implied in the expla- 
nation ofthe term “such an alienation”) : 
(1) that the alienation has taken place 
before the date of the Watan Act; 
(2) that it has taken place otherwise 
than by virtue of or in execution of 
a decree or crder of any British Oourt, 
(3) that it has taken place without the 
consent of the Collector and transfer of 
ownership in the Revenue Records, and 
(4) that it has resulted in the transfer of the 
ownership or beneficial possession of the 
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watan to a person not a watandar of the 
same watan. ` 

All these four conditions must obviously 
be applicable to the sime transfer. It 
cannot be—though that was the sub stra- 
tum of some of the arguments—that the 
condition that the transfer must have been 
before the date of the Act, may refer to 


one transaction, that the condition that it 


must have been otherwise than by virtue 
of adecree may apply to another transac- 
tion, and that the condition that the trans- 
feree is not a watandar of the same watan 
mdy be applicable to a third transaction. 
The transfer that is sought to be set aside 
must be an alienation that satisfies all the 
four conditions. 

The plaintiffs say that the Collector at 
no time acquired the power of declaring 
the grant of the pot inam in their favour 
null and void. The plaintiff's 
tion of the relevant facts is, first, that the 
transfer in their favour was prior to 1816, 
so’ that the first condition is brought 
directly in operation in their favour ; and 
the fourth condition indirectly, since by 
the grant they became watandars of the 
same watan under s. 4 of the Act. (That 
section includes the definition of watan- 
dar a person holding watan property 
acquired by him before the introduction 
of the British Government into the locality 
of “the watan, and a person holding such 
property from him by _inhe.itance). 
Secondly, the plaintiffs say that assuming 
that the grant of 1816 in their favour is 
not proved, then in 1867 there was a decree 
of .the Court in their favour, and the second 
condition in s. 9 is unfulfilled. Thirdly, 
that the entries of their names in the 
Record of Righte enable them to take advant- 
age of the third condition. Defendant No. T's 
reply is full of contradictions. He denies 
the existence of the grant of 1816 when 
the fourth condition has to be faced, but 
he appeals tothe grant of 1816 when the 
decree: of 1867 is relied upon (second ccn- 
dition}. Confronted with the decree of 
1867, the defendant says that the watan 
did not in 1867 pass into the ownership 
or beneficial possession of the plaintiffs by 


virtue of the decree because the plaintiffs: 


were already in. possession by virtue of 
the grant in 1816, that there could not, 
in 1867, be any passing into the ownership 
of the plaintiffs, inasmuch as long before 
—in 1816—the lands - had passed into 
their ownership, and that there being no 
transfer at all in 1867; there could not be 
said to bọ- ą transfor by virtue -of thé 
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decree. But this defence against the second 


condition is an abandonment of the de” 


fence to the fourth condition. No consis- 
tent view of the facts can be presented 
by the defendant and no single alienation 
can be put forward satisfying all the four 
requirements of s. 9. The plaintiffs must 
in any case be given the benefit of either the 
second or the fourth condition. 

In our op'nion there was a grant prior 
to the introduction of the British Govern- 
ment and the decree of 1867 was not 
obtained by fraud; whereas the decision 
of the Revenue Authorities was on the 
basis that there was no grant before the 
introduction of the British Government 
(which involves that the plaintiffs are not 
watandars) , and, secondly, that the decree 
of 1867 was obtained by fraud. On both 
these allegations we have come to cone 
trary conclusions. The question then 
arises whether our view that the Revenue 
Authorities erred in respect of these two 
findings, irrelevant and of no conse. 
quence, because, as argued for the appel- 
lants, the exercise of jurisdiction by the 
Civil Courts with reference to ths said two 
questions is barred by the Revenue Juris- 
diction Act (X of 1876)» s. 4 (a), and it is 
no part of the function of the Civil Courts 
to pronounce whether the decisions of the 
Revenue Authorities with respect to these 
two facts is or is not erroneous. 

The argument takes two forms—first 
that the Civil Courts have no jurisdiction 
to pronounce upon the existence or non- 
existence of these facts because that would 
result in certain orders being set aside or 
avoided which the Civil Courts have no 
jurisdiction to do, and, secondly that even 
if we do pronounce upon these two facts 
we have no jurisdiction to pass any cone 
sequential orders. These two facts must 
for the purposes of this argument be 
brought into contact with the terms of the 
Revenue Jurisdiction Act, s. 4 (a), In 
terms the sub-section prohibits the Civil 
Courts from exercising jurisdiction as to 
certain matters. The plaint must deter- 
mine in what respect the plaintiff seeks 
that the Oourt should exercise jurisdiction. 
The suit cannct be entertained in so far 
as the plaint claims reliefs involving the 
exercise of jurisdiction taken away from 
the Court. I ‘will, therefore, refer to the 
parts of the plaint which are relevant 
in view of s. 4 (a). The suit is against 
two defendants. Defendant No. 1 is the 
person is whose favour the plaintifs were 
evicted by the Revenue Authorities and de- 
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fendant No. 2 is the Secretary of State. The 
plaint narrates the grant of the pot inam 
by the ancestors of defendant No.1 to the 
ancestor of the plaintiff ; the uninterrupted 
possession of the lands by the plaintiffs 
family , the orders ofthe Revenue Authori- 
ties “as per Watan Act,” and defendant 
No. 1 having unjustly taken possession of 
the lands in 1926. All the said orders of the 
Revenue Authorities are characterised as 
being illegal and null and void and not 
binding on the plaintiffs. The plaint 
proceeds : 

“This suit has been filed for declaring that under 
the Watan Act the plaintiffs are watandars, as 
the watan lands in suit and some other lands of 
this watan came to the family of the plaintiffs 
before the advent of British Rule in Murgod Mahal 
and for awarding into the possession of the plain- 
tiffs ag owners,the lands, in suit together with the 
appurtenances, and for declaring that the plain- 
tiffs were the watandars at the time defendant No. 1 
obtained possession, and that they are still the 
watandars,” 

. The cause of action is said to arise (1) 
as against defendant No. 1, from the date 
of defendant No. 1’s wrongfully obtaining 
possession, and (2) as against defen- 
dant No. 2, i 

“the cause of action in respect of declaration 
of right arose on the day when the Bombay Govern- 
Tos gave their final decision, 7. e, on May 28, 
l Bi 

The notice required under s. 80, Civil 
Procedure Code, seems to have stated that 
the plaintiffs intended to sue Government 
for a declaration that they (the plaintiffs) 
are watandars, and for possession of the 
lands of which they have been dispossessed 
by the Revenue Authorities (Ex. 52). The 
effective prayers are that: (1) It may be 
declared that the plaintiffs were the 
‘watandars of the watan of defendant No. 1 
at the time defendant No. 1 took possession 
of the lands in suit, and that they still are 
the watandars, and (2) that the lands in 
suit together with the appurtenances may be 
given intothe possession of the plaintiffs 
as owners. 

The written statements of defendants 
Nos. 1 and 2 are on the same lines. They 
both state that the suit is essentially one to 
set aside the orders of the Kevenue Autho- 
rities under the Watan Act, s.9, and is 
accordingly barred by the Revenue Juris- 
diction Act. The assertions of the grant 
to the plaintifis ancestors by the defen- 
dant’s ancestor and of the plaintiffs’ being 
watandars of the defendants watan are 
traversed, the validity, legality and bind- 
ing effect of the orders of the Revenue 
Authorities are affirmed and their Liability 
to be set aside denied. Therefore the 
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question with reference to the jurisdiction 
of the Court in the light of the pleadings 
is, whether when an order evicting the 
plaintiffs from certain lands has been made 
by the Revenue Authorities, purporting to 
act under the Watan Act, s. 9, a suit seeking 
a declaration that the plaintiffs are watan- 
dars and seeking (on the basis of a grant 
prior to the introduction of the British 
Government) possession of the lands in 
question. is barred by the Revenue 
Jurisdiction Act, s. 4 (a). The dismissal of 
the suit is invited on the ground that such 
a suit isin effect a suitfor setting aside 
an order of the Revenue Authorities and 
that such suits are barred by the sub- 
section. 

Omitting reference to exceptions that 
are not relevant, sub-s. 4 (a) provides that 
no Civil Courts shall exercise jurisdiction as 
to certain stated matters, which so far as 
relevant for the present purposes are: (1) 
claims against Government relating to 
property appertaining to the office of any 
hereditary officer appointed or recognized 
in certain ways; (2) claims to perform the 
duties of such officers, or in respect of 
injury caused by exclusion from such office; 
(3) suits to set aside or avoid any order 
under the Watan Act, passed by Govern- 
ment, or any officer duly authorized in that 
behalf; (4) claims against Government re- 
lating to lands held under treaty or to 
lands granted or held in other specified 
ways. The clauses of s.4 (a) that can be. 
relied upon inthe .present case are the Ist 
and 3rd. The first has not been referred 
to in the written statement. That clause 
can only be relied on if (a) the claim is 
against Government, (b) the claim relates to 
property, (c) the property, to which it 
relates appertains to the office of a here- 
ditary officer; (d) the said officer is appoint- 
ed or recognized under the Watan Act. 
As an alternative to (c) and (d), the follow- 
ing may be substituted: “the property 
appertains to the office of any village 
officer or servant." 

If it had been necessary to decide the 
point, I should have considered whether all 
the averments required by cl. 1 had been 
made and proved. As itis, it is not neces- 
sary to express an opinion whether a claim 
fora declaration that A (and not B) is en- 
titled tocertain property, is a claim against 
Government. bresumbly the arswer would 
depend upon whether Government has 
some right or interest that would be 
affected if A (and not B) were the owner. 
But the mere fact that Government have. 
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been under the impressicn or have declared 
that B was the owner, would presumbly not 
affect the question whether a claim to a 
declaration tothe other effect is a claim 
against Gcvernment. Moreover, for the 
purposes of cl. (1) the claim has not only to 
be a claim against Government; it must be 
a claim relating to property—and a claim 
that- the plaintiffs are watandars has been 
held not to be such a claim—so that obtain- 
ing a declaratory decree against the Govern- 
mentof their (the plaintiffs’) title was held 
not, to be barred: Ramrao v. Secretary of 
State (16), where many decisions are refer- 
red to including Ramchandra Dabholkar 
v. Anant Sat Shenvi (24). The plaintiff may 
be entitled to have the secretary of State 
before the Court in orderto try his claim 
to title—Surannanna v. Secretary of State 
(13), without any direct claim being made 
against the Government relating to property. 
But, as I have said, it is not necessary to 
consider the bearing of cl. (1) of s. 4 
(a) on the present case, as no relief has 
been granted against the Government and 
the plaintiff has not raised any objection. 
The question remains whether cl. 3 of s. 4 
(a) ousts the jurisdiction of the Court. 
Clause 3 refers to suits to set aside or 
avoid orders under the Watan Act. The 
expression “a suit to set aside’ some 
transaction on the basis of which a right is 
claimed, has been characterized by the 
Privy Oouncil—their Lordships were deal- 
ing with a suit to set aside an adoption—as 
not being quite precise Jagadamba Chowdh- 
rani v. Dakhina Mohun (25), at p. 9.* and 
Malkarjun v. Narhari (12). In the light 
of those observations, the first, step in an 
attempt to interpret cl. 3, must be to 
determine precisely the nature of the 
jurisdiction that Oivil Courts ‘would norm- 
ally possess. After this step has been 
taken that part of the normal jurisdiction, 
which the Civil Courts are required not to 
exercise, must be renounced. The residum 
of the normal jurisdiction may be exercised. 


What then is the extent and character of ` 


the jurisdiction that the Courts normally 
possess-—apart from s. 4 (a)— with reference 
toan order passed under the Watan Act ? 
The question, it would seem, must arise 
somewhat in this way. One of the parties 
to a suit (in the present case the defendants) 
would seek to rely on the order alleging 
the (allegation being denied by the other 
side) that the order created certain rights 
(24) 8 B 95. 
_(25)13 I A 84:13 C 308; 4 Sar. 715 (P 0). 
*Page of 131, A.—|[Hd.] 
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of a civil nature in their favour (Civil 
Procedure Code. s. 9). The Court would 
then require proofofthe order and would 
have to determine whether the crder was 
an act of such a nature as the defendant 
claimed, viza an act from which the law 
required that tthe rights claimed should 
flow. For this purpose the Court would have 
to consider the law under which the order 
was purported to be made: to determine 


whether the directions of the law had 
been observed, e. g, that the person in 
fact authorized to make the order had 


made it; whether he had followed the 
directions given bythe law for making the 
order, whether the conditions precedent to 
the right to exercise the power arising had 
been fulfilled, and similar matters: all of 
which would be necessary for the preli- 
minary purpose of deciding whether the act 
relied upon by the defendants was an act 
to which the law attributed the results 
alleged to result from it. But after these 
preliminary matters have been determined, 
if the Court came to the conclusion that she 
order followed the requirements of the law, 
would there beany [urther jurisdiction in 
‘the Court over the order? Would the Court 
have jurisdiction to determine whether the 
officer clothed with the power to make the 
particular order had exercised that power 
wisely, or as the Court itself would have 
done?—and if dissatisfied with the manner 
‘in which the power had been exercised, 
would the Court have power to set aside the 
order? Apparently not. Unless some such 
revisional control were given to an external 
authority (such as the Civil Courts), the 
power would prima facie be uncontrolled 
and not subject to revision or appeal: 
Meenakshi Naidoo v Subramaniya Sastri 
(26) and Rangoon. Botatoung Co. v. The Col- 


lector, Rangoon (27), at p. 200*. In 
any case whether there is any such 
jurisdiction to exercise a revisional 


control, would presumably depend upon 
the nature of the power given by 
the Legislature to the officer empowered. 
It may be a power granted with an express 
reservation that the person aggrieved by 
the order may bring a suitto modify or set 
aside the order: s.e Laloo Singh v. Purna 
Chandra Banerjee (28), or such a reservation 


may be implied in the terms of the power. 

(26) 14 LA 160; 11M 26; 5 Sar. 54(P O). 

(27) 39 I A 197; 16 Ind. Cas. 188; 40 O 21:16 C 
W N 961; 12M L T195; (1912)M W N 781; 16 CL 
J 245; 23M L J 276; 14 Bom. L R 833; 10 A LJ 271; 
5 Bur. LT 205;6 LB R 150 (P ©), 

(28) 24 O 149. l 
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On the other hand the right to bring 
such a suit may be expressly or impliedly 


‘excluded. Jfit is reserved, there may or 


may not be a short period of limitation 
within which the revisional control may be 
appealedto. Or finally the power may be 
of sucha nature that even its purported 


‘exercise is required tobe questioned (if at 


all) within a limited time; andif not ques- 


‘tioned, and if action is taken upon it, the 


action is entirely validated by the lapse 
of the time even though the exercise 
of the power may initially have been quite 
invalid; or in fact ithad never been exer- 


cised at all but action taken as though it 


had: Jagadamba Chowdhrani v. Dakhina 
Mohun (25), at pp. 94-99". 


What is important, however, is to recog- 


nise that, assuming that there is a jurisdic- 
tion in the Civil Court to set aside the order, 
this jurisdiction to set aside the order 
savours of an appeal; and that this jurisdic- 


tion must be clearly differentiated from the 
“other preliminary function of the Court, 
‘under which in the course of the exercise of 


-its normal jurisdiction over the civil rights 


of the parties, it has to determine whether 
it ought to take cognizance of the order; 
and for this latter purpose to determine 
whether what is put forward as an order of 
a particular kind conforms with the re- 
quirements of the law empowering such 
orders to be made: that whatis put before 
it is what it purports to be—an order made 
‘by a person authorized to make it. The 
Court cannot treat something as an order 


“under s. 9 merely because one of the parties 


asserts that itis so. It must determine this 
question foritself. This latter function is 
obviously one that can never be taken away 
‘from any Court whose duty it is to enforce 
the civilrights of the parties affected by 
the -order: though of course the scope of 
this function must depend upon the nature 
of the power to make the order. 
‘Since the Court has to enforce those rights, 
and since the order affects those rights, the 
Court must take cognizance of the 
and satisfy itself that it is 
what it is alleged to be or what 
it purports to be. This function is not 
revisional. It does not permit a reconsi- 
deration of the order or allow it to be 
altered, still less set aside. The Court 
performing this preliminary function does 
not pronounce whether the power given 
by the law was exercised wisely or un- 
wisely, but whether the occasion when it 
could be exercised arose at all, and whether 
‘Page of13LA—[ed) — 77T 
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it was exercised by the person in fact 
authorized to exercise it; and where the 
person is not authorized only subject to cer- 
tain conditions being fulfilled, the Court 
in performing this preliminary function has 
also to pronounce whether those conditions 
are fulfilled. The preliminary function to 
exemine and determine that there is an 
order, is entirely different ‘from the juris- 


_diction to revise or sit in appeal over 


the order, and if thought proper to set 
it aside. . 
The expression “set aside or avoid an 


order” is appropriate only to the revisional 


jurisdiction. It is not appropriate to the 
preliminary function which forms a neces- 
sary part of the duty to take cognizance 
of the order -and which is restricted to the 
determination of such questions as whe- 
ther the authority to exercise the power 
in question had come into existence. The 
decisions in Jagadamba Chowdhurant -v. 
Dakhina Mohun (25) and Malkarjun v. 
(12) make this clear. Their 
Lordships distinguish setting aside an 
adoption from obtaining a declaration that 
an alleged adoption is invalid or never in 
fact took place. Their Lordships point out 
that in the case of an adoption, speaking 
to the Court setting it aside is misleading, 
as the Court can never set aside an adop- 
tion once made, 2. e., validly made. All 
that the Court has to do is to exercise what 
I have called the preliminary function of 
determining whether the person who pur- 


. ported to make the adopvion had authority 


to doso, whether the authority was exer- 
cised in the form required by law, and 
similar questions; but the Court cannot 
sit in appeal and determine whether the 
person authorized to adopt ought to have 


exercised the authority at all, or exercised 


it in respect of the person adopted or 
whether he ought to have selected another 
person. The case is different with a Court- 
sale which Court is authorized to set aside: 


Malkarjun v. Narhari (12) 


It would therefore seem that there is a 
want of precision, if it is assumed that the 
terms of s, 4a), cl. (3) must necessarily 
be applicable to every order made under 
the Watan Act: for that is assuming that 
normally the Civil Courts possess some 
revisional jurisdiction with respect to every 
such order,—which normal jurisdiction the 
section takes away. It cannot be assumed 
that normally there exists a jurisdiction 
in the Court to revise or set aside or 
avoid an order made by an officer authoriz- 
ed to make it. The reservation or exclu: 
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sion of such a‘revisional jurisdiction in the 
Civil Court would prima facie depend upon 
the terms of the law authorizing the order 
to be made; upon the effect that the 
order is required to have; and upon 
whether the efficacy and force of the 
order is unconditional or subject to steps 
not being taken in the Civil Courts to 
modify if or tò set it aside or to avoid 
it, Such an assumption that s. 4 (a) 
must apply to every order under the 
Watan Act—unwarranted though it be 
—results in the tendency to begin with 
the premise that some jurisdiction has 
been taken away by s.4 (a), and from this 
unwarranted premise to draw the errone- 
ous conclusion (particularly in cases 
where the revisional jurisdiction has never 
been brought into existence) that what is 
taken away is that preliminary function, 
—which must in reality always remain 
in the Court in order that it may enforce 
orders required hy the Legislature to be 
enforced. 

The tendency to which I have referred is 
intensified by the fact that in discharg- 
ing what I have called the preliminary 
function, both the Civil Court and the 
Oollector have to cover the same ground. 
The Collector must necessarily perform 
this preliminary function because he must 
determine for himself whether the condi- 
tions on which he is empowered to act 
exist. Speaking with reference. to the 
present case, before the Collector sould 
proceed to consider whether or not to 
declare the alienation to be null and void, 
he had to determine for himself whether 
the pot inam had been granted to the plaint- 
iffs’ ancestors prior to the introduction of 
the British Government into the locality 
of the watan. Butto make an order em- 
bodying his determination of this prelimi- 
nary question is not the power granted 
to the Collector; the power granted to 
the Collector; is to declare the aliena- 
tion null and void. In the exercise of 
his power under s. $ what he has to pro- 
nounce in the form of a declaration is 
that the alienation is null and void: the 
declaration is not to be an embodiment of 
his views with reference to the four condi- 
tions precedent; he is not empowered to 
declare that the aliehation should be deemed 
to have been made after the date of the 
Act or that the alienee shall or shall 
' not be deemed to be a watandar. The 
Oollector is undoubtedly under the duty 
to determine whether the preminary cir- 
cumstances exist on which his authority 
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depends. But this duty arise merely by im- 
plication from his being authorized to make 
the order in the stated circumstances: see 
Fenton v. Hampton (29) where the maxim 
quando lex aliquid concedit, concedere 
videtur et illud sine quo res ipsa esse non 
potestis cited and explained by the Ohief 
Justice (whose judgment was approved) in 
these terms (p. 360)*: 

“Whenever anything is authorized, and espe- 
cially if, as matter of duty, required to be done 
by law, and if is found impossible to do that 
thing unless something else not authorized in ox- 


press terms be also done, then that something else 
will be supplied by necessary inteadment ; 


but its limitations are also pointed out, 
where the maxim comes to be applied ad- 
versely to the interests of others. The 
primary function imposed upon the Collec- 
tor is to declare the alienation void. The 
Legislature may no doubt be assumed 
to have conceded that the Collector may 
be taken away from his ordinary duties 
for the comparatively short time that 
might be required for determining in a 
prima facie manner whether the prelimi- 
nary circumstances exist, whose existence 
gives rise to his primary function of mak- 
ing the declaration. But it does not seem 
to me to be reasonab.e to assume that 
the Legislature contemplated that the func- 
tion of finally determining upon the exist- 
ence of such preliminary circumstances 
should be performed not by the Oivil 
Courts whose duties and equipments are 
adapted to the determination of such ques- 
tions, and who may be expected to deal 
expeditiously and surely with matters 
familiar to themselves; nor does it seem to 
me to be reasonable to assume that the 
Legislature required that the Collector 
should be drawn away from his own legiti- 
mate and urgent duties to their detriment 
in order to perform unfamiliar functions 
extraneous to his usual avocations. When 
this distinction—between the preliminary 
function of determining that there is an 
order affecting civil rights, and the juris- 
diction to set aside or otherwise interfere 
with the order is borne in mind, it seems 
to me that an explanation for the conflict 
of decisions is, toa great extent, obtained 
and (with great respect) their correctness 
can be tested with some degree of con- 
fidence. 

The failure to distinguish between the 
preliminary function to which [ have re- 
ferred and jurisdiction to set aside an 
order leads to conclusions that must be 

(29) (1858) 11 Moo. P O 347; 6 W R 341. 
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recognized to be beyond all the bounds 


that may reasonably be attributed tothe- 


Legislature, though “an Act diminishing a 


common right cannot safely be given, by. 


judicial construction, an operation going 
beyond the plain intention of the Legis- 
lature”’"—Sakharam Adhikari v. Collector of 
Ratnagiri (30)* at p. 227*, and such enact- 
ments are subject to strict construction: 
Tribhovan v. Ahmedabad Municipality (31) 
at p. 227+. TLus, it has been held that if 
the Collector has made an order on the 
basis of a certain, person not being a 
watandar, the Civil Courts have no juris- 
diction to determine that question for 
themselves: that they cannot make a 
declaration that he is a-watandar, since 
to do so would be refuting or avoiding 
or setting aside the Collector's order: See 
F. A. No. 264 of 1918. In testing the 
cogency of this reasoning it is to be observ- 
ed that s. 4 (a) is not restricted in its terms, 
as s. 11, Civil Procedure Code, is. 
prohibition in s. 4 (a) to exercise jurisdic- 
tion is unlimited. It is not confined to 
fresh adjudication between the same par- 
ties. Noris it subject to any other similar 
limitations. Once the Collector has made- 
the order, the Civil Court's jurisdiction—to 
the extent to which it is taken away—is 
taken away absolutely and for ever, And 
if the existence of the order deprives the’ 
Civil Court of jurisdiction to decide facts 
‘on the basis .of which the order is made, 
then the Civil Court’s jurisdiction to deter- 
mine the pedigfee or relations between the 
parties would be lost, not only as between 
the parties themselves but between all others; 
for otherwise the validity of the Collector's 
decision would be endangered—it might 
be refuted. Again once a Oollector declares 
between A and B that the British Govern- 
‘ment was introduced in a certain locali- 
ty on a certain date, that question 
would be withdrawn from the jurisdiction 
of the Civil Court for all time, for all pur- 
poses and between all parties. These ex- 
travagant results follow from giving im- 
munity notmerely tothe order of the Ool- 
lector made where the conditions exist 
on which alone he is authorized to make 
the order, but to his opinion on other 
matters. But in fact the Collectors order 
has the efficacy given toit only after he 
enters the charmed circle. The circumfer- 


(30)8 BH OR 219. 
(31) 27 B 221; 5 Bom. L R 48, 
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ence of that circle is rigidly defined by the 
section- 

The reasoning on which I have pruceed- 
ed seems to meto be supported by deci- 
sions of the Privy Council to which I have 
referred, and the judgments of Sir Lawrence 
Jenkins, C. J. and Parsons, J.. in Suran- 
nanna vV. Secretary of State (13). As there 
is so much conflict of authority, I will refer 
more fully to Malkarjun v. Narhari (12) 
the more so as the sentence “a Court has. 
jurisdiction to decide wrong as well as 
right” -has been cited as suppoiting the 
view that the Collector had authority ¿to 
decide wrong as well as right, and that, 
therefore, whether he had authority to de- 
cide at all cannot he questioned. A Court: 
that has authority to decide a question 
has certainly authority: to decide it wrongly, 
Or Id a manner that may appear wrong. 
to another. Butthe question whether the- 
decisions. (assuming it .to be wrong) is 
liable to be corrected or to prevail un- 
corrected, is quite different and depends. 
on entirely different considerations from 
the question whether the Court was ever. 
called upon and authorized to pronounce 
the decisions. The judgment of Lord Hob- 
house is based on this distinction. 

In Malkarjun’s case (12) the question 
was whether the plaintiffs: were bound by 
a sale in execution of a decree. The 
Execution Court had held the sale with 
admitted irregularity; but the question was. 
whether it was necessary to set aside the 
Sale before the -plaintiffs could have any 
relief. The plaintiffs argued that it was 
not necessary to set aside the sale, and 
they had-refused and neglected (in spite of 
warnings) to pray that it be set aside. . 
In the first part of their Lordships’ judg- ` 
ment they considered in what circumstances 
the sale could be treated asa nullity, so 
that it need not be set aside at all. In 
doing so their Lordships performed the 
preliminary function of deciding whether 
there was,in the eye of the law, any sale 
at all. 

“If the sale is a reality at all, it is a 
reality defeasible only in the way pointed 
out by- law;” Malkarjun v. Narhari (12). 
ab page.230*. For the purpose of performing 
this preliminary function they considered 
whether the matter of the sale was properly 
before the Court, whether its powers as an 
Executing Court came into play; whether 
the position was such that to receive the 
application for execution which was made 
to itwas part of the Court's jurisdiction. 

*Page of 27 I, A—[Ed] . . 
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If these conditions were not satisfied, the 
purported sale was an absolute nullity; the 
Court which held the sale was never em- 
titled to hold it: so that the plaintiffs were 
entitled to proceed as if the sale had never 
taken place: andthe fact that the plaint- 
iffs persisted in refusing to seek the remedy 
that the sale be set aside, would not have 
come in their way. The jurisdiction of 
the Court executing adecree does not de- 
pend upon the requirements of a single 
section heing followed. out, whereas the 
authority of the Collector to make an order 
under s. 9, Watan Act, does. The question 
before the Privy Council, therefore, whe- 
ther there wasa sale that required to be 
set aside, depended on many more and less 
easily determinable circumstances than the 
question whether the four conditions con- 
tained in the Watan Act, s. 9, are satisfied, 
and whether consequently there is or there 
is not an order unders. 9. But the Privy 
Council held in Malkarjun's case (12) that 
the events had taken place after which to 
receive the application for execution be- 
cause part of the Court’s jurisdiction: the 
determinative event giving jurisdiction 
being the establishment of the debtor's 
liability. The Court had jurisdiction (so 
their Lordships held) to receive the ap- 
plication and either to reject it as defec- 
tive or toorder some further proceeding: 
it did not reject it, but (mistakenly) pro- 
ceeded with it;in doing so it was exer- 
cising the jurisdiction with which it was 
already clothed. l 

What is’ significant for the present 
purpose is that the Privy Council did not 
reason that the snit was 
aside the sale, and that consequently the 
Oourt could not perform the preliminary 
function of deciding whether there was a 
sale at all—of deciding whether the juris- 
diction to hold a sale had ever been 
acquired. Nor did they deem that a deci- 
sion to the effect that the Court had 
erroneously conceived itself to be unautho- 
rized to proceed with the sale would amount 
to setting aside the sale. They considered 
these preliminary questions to be entirely 
different from the questions involved in 
setting aside the sale. They accordingly 
distinguished Baswantapa Shindappa v. 
Ranu (32) where the Court had nöt est- 
_blisked thé debtor's liability and where 
consequently the preliminary conditions 
for acquiring jurisdiction to sell had-not 
arisen. 


(32) 9 B 88, 
170—103 & 104 
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Lord Hobhouse on page 226* points out 
the distinction between the two cases: (1) 
that where the Court‘has jurisdiction to set 
aside the sale—to pronounce whether the 
jurisdiction or authority to sell has been 
rightly exercised; and(2) where the Court 
is merely performing the preliminary func- 
tion of determining whether the jurisdic- 
tion or power of ordering the sale which 
had’ been purported to be exercised ever 
came into existence. In the former case 
it is of little importance to distinguish: 
whether the Appellate Court interferes on 
the ground that the Execution Oourt had 
no jurisdiction at all, or whether it had 
jurisdiction which it had exercised wrongly. 
But the distinction becomes important in 
the second case where the only jurisdiction 
possessed by the Court consists in its 
preliminary function: as happens in cases 
where the other appellate or TreVisional' 
jurisdiction is barred by limitation, or by 
some such section as s.4 (a) cr by the 
terms of the. authority conferred on the 
officer or on the Court exercising it, or as in 
Malkarjun’s case (12) because the plaintiff 
refuses and neglects to pray that the 
Court should exercise its revisional jurisdic: 
tion. 

I need only refer to one case out of the 
many conflicting decisions of this Oourt. 
In Surannanna v. Secretary of State (13) 
the judgments are carefully reasoned out 
and seem to refer to all the relevant cone 
siderations. The question there arose out 
of an order by the Collector purported 
to be made .under the Bombay Land 
Revenue Oode (Bombay V of 1879, 
s. 37) The power under this. section 
makes. it | 

“lawful for the Collector to dispose of all lands 
wherever situated which are not the property of 
individuals ın such manner as he may deem fit, 
subject always to all rights of the public or of 
individuals legally subsisting.” 

The OUollector ‘made an order on the 
footing that the land was not the property 
of individuals. Jenkins, C..J. and Pare 
sons, J. held thatit was for the Court to 
decide whether the land was not the 
property of individuals, because the au- 
thority of the Collector to dispose of the 
land arose with reference only. to lands 
that did not belong to individuals, and the 
preliminary function of the Court to decide: 
whether .the facts existed on the basis of 
which the. Collector was authorized to’ 
dispose of the land was different from the 
jurisdiction of a revisional nature under 
which the Gourt is authorized on an applis 

*Page of 27 1, A—{ Had. : 
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cation within a year of the order to set aside 
the . order. The argument with which 
Jenkins, C.J., deals in the following pas- 
sages has heen put forward before us with 
reference to the absolute bar to jurisdiction 
imposed by s. 4 (a), page 444*: Sir Lawrence 
Jenkins said : 3 

“An individual, who asserts that a Collector has 
disposed of property which belongs to him, and 
consequently does not come within the operation of 
s. 37 is entitled to have his title to the property 
tried in ordinary Courts; if he succeeds in establish- 
ing his claim, the disposition by the Collector would 


be so much waste paper, and it would be unneces- 
gary to set it aside.’ 


‘Then on p. 445* he says: 

“If lam right in this view; it would follow that 
Art. 14 has nothing- to do with the case. But 
then it-has been argued that, if Art. 14 does not 
apply to an order such as that of November 1895, 
there is no order under this section to which it 
could apply. This argument, however, appears to 
me to be fallacious; for it proceeds on the assump- 
tion, that it is for some reason necessary that 
there should be some order under this- section on 
which Art.14 would apply; as though Art, 14 had 
the: right to demand that there should be an order 
under .s. 37, Land Revenue Code, on which it 
should operate.. But if, for some reason, which I 
cannot apprecidte, Ait. 14 is entitled to demand a 
- tribute from s. 37, I conceive there would be no 
difficulty in that section paying its dues. Even 
a-Collector may so dispcse of land, which by the 
section is~ declared to belong to Goveinment, as 
to jnterfere with the rights of others, and in that 
et it would be proper to have this disposition set 
asidé, .- 

“The real issue between Candy, J.'s judg- 
ment. and Sir Lawrence Jenkin’s seems 
te:be that on page 449*. Candy, J. seems 
(with all respect) to overlook both in this 
case' and in Nagu vV. Salu (33) at page 4297 
that if however ‘formally,’ X puts B into 
possession of property belonging to A, 
and orders A-to be dispossessed, A can sue 
B for his property on his title ; and B would 
have‘ no defence against A's claim for pos- 
session,- unless B could establish to the 
salisfaction of the Court that X had aright 
superior to that of A, by virtue of which X 
could put B into possession. For determin- 
ing this question the Court must determine 
what powers X possessed. A culd lose 
his right only by adverse possession or 
by ‘superior title. Candy, J. does not dis- 
tinguish between the preliminary function 
of the OCcurt and the revisicnal or 
appellate jurisdiction to set aside, to which 
I have referred. In my opinion, therefore, 
though vn order had been made by tLe 
Revenue Authorities purporting to act under 
the Watan Act, 8.9, silia suit seeking a 
declaration that the plaintiffs aie watandars 

(33) 15 B 424. 
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and seeking possession ofthe lands from 
which the plaintifs have been evicted in 
consequence of that order, is not barred 
bythe Revente Jurisdiction Act, s. 4 (a). 
The Revenue Jurisdiction Act saves only 
“any order under the same viz., the Watan 
Act, by an officer duly authorized in this 
behalf”: the Watan Act does not give 
authority to declare who shall be watan- 
dar, but to declare certain alienations to be 
void; the authority under s. 9 arises only on 
the fcur conditions mentioned therein being 
satisfied; the Civil Courts have no jurisdic- 
tion to pronounce whether such orders 4s 
the Revenue Authorities are authorized to 
make are rightly made; but if in the 
course of determining the civil rights of the 
parties, the Court has to determine whether 
such rights have been affected by what is 
put forward as an order under s. 9, it 
becomes the duty of the Court to pro- 
nounce whether the order in question can 
be brought within the terms’ “an order 
under the Watan Act made by an officer 
duly authorised in that behalf;” and the 
Court cannct held it to be sucn an order 
unless at the time when the officer purports - 
to make the order the officer was duly 
authorized in that behalf; and he would 
not be so authorised unless the four condi- . 
tions existed which give rise to the authority 
of the officer. For these reasons I agree that 
it may be declared that the plaintifis are 
wutandars, that there wasa grant of a pot 
inam in their favour, that the Collector had 
in the circumstances no authority to make 
an order under the Watan Act, s. 9, and 
consequently that defendant No. 1 cannot 
resist the plaintiffs’ claim. for possession. 
The appeal must consequently be dismissed 
with costs, 


D. Appeal dismissed. 





_ RANGOON HIGH COURT 
Criminal Revision No. 214-B of 1937 
May 3, 1937 
PARGO, J. 

MAUNG THA ZAN—AcovsEp 
versus 
EMPEROR—Oppositg Party 

Burma Gambling Act (I of 1899), s. 6—Money 
found in longyi of Burman gambler— Presumption 
that it was intendedto be used for gambling, if 
can be drawn. 

Held, that as it is the usual way for Burmans of 
the class to which the accused belonged to carry 
their money wrapped up in their longyts, no pre- 
sumption could be safely drawn that money found in 
the longyi of the accused was intended to be used 
for the purpose of gaming, 


. Cr. Rev. reference made by the Additional 
i Magistrate, Pegu, dated April 7, 
Order.—Presumably, the learned Third 
Additional Magistrate, Pegu, passed the 
order for confiscation of the exhibit money 
Rs. 6t-14-9, under s. 15 (1), Burma Gambl- 
ing Act, 1899. That section refers to 
common gaming houses entered under the 
provisions of s. 6 under which the officer 
entering the house to make the search 
ma 
asics all instrumentsof gaming and all moneys 
ad articles of value, reasonably suspected to have 
been used or intended ‘to be used for the purpose 
a gaming, which are found therein: see sub-s, (1) 
c), B. 6, = 

The learned Additional District Magistrate 
Pegu, suggests that an inquiry should be 
held to determine how much of the money 
that was seized from Maung Tha Zan’'s 
person was foundin his purse and how 
much was found held in his longyt. He 
suggests that the money found in his 
purse should be returned to him because 
no presumption arises that such money 
was intended to be used for the purpose of 
gaming bat that the money held in the 
longyt should be contiscated because a 
presumption does arise in that case. ~- 

I am unable to agree that any presump« 
tion arises in either case. It is the usual 
way for Burmans of this class to carry 
their money wrapped up in their longyis. 
If any presumption did arise I shall rather 
say thatit was the money in the- purse 
that was presumably intended to be used: 
for the purposes of gaming. ButIdo not 
think that any presumption can safely be 
drawn. that either of these sums was 
intended- to be used for the purpose of 
gaming. In his application, Maung Tha 


Zan mentioned that a sum of Rs. 51-8 0- 


was found on his person and in the prayer 
asks thatthe money found on his person 
be returned to him. 
tional District Magistrate says that the 
sum was Rs. : 55 1-6. It is accordingly 
ordered that the sum of Rs. 55-1-s, out of 


the sum ordered to be confiscated be 


returned to Maung Tha Zan. 


N. Order. accordingly. 


b. ir. Moosa santa v:-DaRtsa sUapaMMa (MADRY 


The learned Addi» 
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MADRAS HIGH COURT 
Appeal from Appellate Order No. 152 
of 1936 
i i and 
Miscellaneous Civil Petition No. 465 of 1936 
; February 4, 1937 
HoRwILL, J. 
S. M. MOOSA SAHIB—PETITIONER 
—-APPELLANT 
2 VETSUS i 
- DARISA SUBBAMMA AND ANOTAER— 
RESPONDENTS 
Civil Procedure Code (Act V of 1908), O. I, r. 10, 
s. 151—Suit for money—Petition for appointment 
of Commissioner—Both parties agreeing to abide by 
report—Power of Court to transpose defendant as 
plaintiff to give decree—Court, if made arbiter by 
agreement. 
-The 2nd defendant, the son of the plaintiff, was 
a servant or agent of the Ist defendant. The 2nd 
defendant used a sum of money belonging to his 
mother for the purpose of the business of the lst 
defendant and the plaintiff brcught a suit against 
her son and his principal to recover this sum. 
The plaintif put in a petition for the appointment 
of a Commissioner to settle the accounts of defen- 
dants Nos. 1 and 2, as she was willing to take what- 
ever was found due on accounting. Both the defen- 
dants endorsed this application with a statement that 
they had no objection to the appointment of a Com- 
missioner and that each was willing to pay the 
other what might be found due from the one to the 
other upon account being taken, and that the 
Oourt might pass a decree for the amount found 
due, A Commissioner was appointed and he sent 
in a report to the Court to the effect that a certam 
eum of money, was due by the Ist defendant to the 
2nd defendant on account. The Oourt was then 
faced with the difficulty of granting a decree in 
favour of somebody who was nos the plaintif. A 
petition was, therefore, put in by the plaintiff, to 
transpose the 2nd defendant as Znd plaintiff. An 
objection was raised on the ground that O. I, r. 10, 
did not apply and that, therefore, no such trans- 
position could be made: 
Held, that the lst defendant should not be allowed 


‘to resile from the agreement entered into freely by 


him to pay whatever might be found due by the 
Oommissioner and to avoid having that debt em- 
bodied in a decree. By the agreement the Court 
became an arbiter and that if the -parties agreed 
to accept the arbitration of the Gourt they were 
bound by it even though the Gourt was eztra 
circum curiae aad not contemplated by the Pro- 
cedure Code. 

Held; also, that when the Ist defendant agreed to 
pay the 2nd defendant or plaintiff such sum as 
might be due on taking accounts, he impliedly 
agreed to such changes being made in the nature 
or frame of the suit as to give effect to the finding 
of the Commissioner and hence a dezree could bè 
passed in terms of the report. There could be no 
objection to the transposition of the parties, 


A. against the order of the Court of the 
Subordinate Judge of Cuddappah, . dated 
November 23, 1935, and made in A. 8. No. 95 
of 1935 (A. S. No. 50 of 1935, District Court, 
Ouddappah) preferred against the decree of 
the Court of the District Munsif of Nandalur 
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in O. 8. No. 94 of 1934 and petition under 
ss. 115 of Act V of 1908 and 107 of the 
Government of India Act praying the High 
Court to revise the order of the Court of the 
Subordinate Judge of Cuddappah, in A. 8. 
No. 95 of 1935 (A. S. No. 50 of 1935, District 
Oourt, Cuddappah) preferred against the 
decree of the Court of the District Munsif, 
Nandalur, in O. 5. No. 94 of 1934. 

Mr. P. Govinda Menon, for the Appellant. 

Mr. Kasturi Seshagiri Rao, for the Res- 
pondents. l 

Judgment.—The 2nd defendant, the son 
of the plaintiff, was a servant or agent of 
the'lst defendant. The 2nd defendant used 
a sum of money belonging to his mother fer 
the purpose of the business of the lst defen- 
dant and the plaintiff brought. this suit 
against hér son and his principal to recover 
this sum. It appeared from the accounts of 
the Ist defendant kept with 2nd defendant 
that the account of the 2nd defendant with 
the ‘lst defendant was credited with this 
amount. The Ist defendant objected to the 
maintainability of the suit on the: ground 
. that it was really a matter between himself 
and the 2nd defendant and that there was 
no privity of contract between him and 
the . plaintiff. On August 10, 1934, -the 
plaintiff put in a petition for the appoint- 
ment of a Commissioner to settle the accounts 
of" defendants Nos. 1 and 2, as she was 
willing to: take whatever was found due on: 


accounting. Both the defendants endorsed ° 


this:application with a statement that they 


had no objection to the appointment of a: 


Commissioner and that each was willing to 


pay--the other: what’ might be found due’ 
from the ons to the other upon account 


being taken, and that the Court’ might 
pass’.a decree for the amount found ‘due. 


A Commissioner was appointed and hé sènt 
ina report to the Court to the effect that a’ 
cettdin sum of money was due by the Ist: 


defendant to the 2nd defendant on accounts. 


The Court’ was’ then faced with the diff- 


culty of granting a decree in favour of some- 
body .who was not the plaintiff. A petition 


was, therefore, put ‘in by the plaintiff, to 
transpose the 2nd defendant as 2nd plaint-. 


iff,’ An’ objection was raised on the ground 
_ that O. 1, r. 10 did not apply: and _ that, 


therefore, no such’ transposition could be~ 


made. ‘The ist defendant attempted to 
" résile-from the agreement and the Oourt 


Went on with ‘the trial as if. no agreemént ` 


had taken pldce. In appeal the'Subordinate 


Judge’ came to the conclusion that this’ 
agreement ought to have been supported by”: 
the’ Court’ and that the District, Munsif- 


S, M. MOOSA SAHIË v. DARISA sUpBAMMA (MADR.) 


17010 


should have transposed ‘the 2nd defendant 
as 2nd plaintiff, if necessary, for the-ends 
of justice. He, therefore, remanded the 
suit for: fresh’ disposal on‘ the besis’of the 
reement. a l 
Thore can be no doubt at all that the 1st 
defendant should not ‘be’ allowed to resile 
from the agreement entered into freely by 
him to pay whatever might be found due 
by the Commissioner and to avoid having 
that debt embodied in a decree. Although 
the procedure adopted is not contemplated 
by the Procedure Code it has been constant- 
ly recognised by Courts. One case in which 
such an agreement was upheld ‘is reported 
in Makudam Muhammad V. Muhammad 
Sheik Abdul Kadir (1):in which Pandtang 
Row, J., referred to English and Indian 
decisions and held that by the agreement 
the Court became an arbiter and that if the 
parties agreed to accept the arbitration of 
the Court they were bound by’ it even 
though the procedure of the“Court was 
extra circum curiae and not contemplated 
by the Procedure Code. 


The real difficulty in this case is dué to 
the fact that the amount is found due in a. 
suit brought by the plaintiff for a sum of 


not exercise its inherent powers I have no, 


doubt that the. Court is entitled under 


” 


s, 151, Civil Procedure Code to, do justice 
by giving effect to the, agreement of thie l 
parties. When the lst d fondant agrees, 
to pay the 2nd defendant or plaintiff such. 
sum as might he due on taking accounts, 
he impliedly agreed to such changes being 
made’in the nature or frame of the sult 
as to give effect to the finding of the Com- 
missioner. J, therefore, agree with the 
lower Appellate Court that the learned 
District Munsif was wrong in allowing the 


lst defendant to resile from the agreement 


1) 71 ML J 281; 164 Ind. Cas. 611; 44 L W 351; 
(1536) M W N 740; 9 RM 148; A IR 1036 Mad, 856. 
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-and in refusing to, pass a decree in terms of 


the report of the Commissioner. 

_ Itis argued that the agreement entered 
Into would not comply with the provisions 
of O, XXII, r. 3, which requires a decree to 
be passed only so far as the agreement 
relates to the suit. .I do think that there is 
much force .in this objéction . because the 
suit related to a sum of money ‘lent by the 
Plaintiff to,the lst defendant through her 
son, and the object of the enquiry by-the 
Commissioner was to ascertain whether the 


whole of thatsum orif not what part of 


if, was payable to the plaintiff. 

The order of the Appellate Court is not 
that the decree should -be passed in. terms 
Of the Commissioner’s report, but merely 
that a decree’ ‘should be passed in the 
light of its remarks ‘that the agreement. was 


a Valid one and.that' there could be no 


-objection to the transposition of the parties, 


if necessary, in the interests of justice. THat 
-was a correct order.’ This appeal is, there- 
fore, dismissed with costs. 7 
Leave is granted, ` 
A Civil Revision Petition has also been 
filed by way of caution. The Civil, Revision 


Petition is unnecessary and is dismissed, - 


.but in view of the fact that costs have 

-been awarded in the Civil Miscellaneous 

Appeal there will be no order as to costs. ` 
A+. Appeal dismissed. 


__ _, LAHORE: HIGH COURT 
‘Civil Execution Second Appeal’, No..1320 
: of 1936 ) 
February. 8, 1937 
Tex CHAND, J. 
,CHAMAN LAL—Dgorne-noLDER— 
PLAINTIFF - APPELLANT 
VETSUS 
ALI MUHAMMAD—JUDGMENT-DEBTOR— 
- DerenDANT—ResponpENT 


-, Civil Procedure Code (Act V of 1908), 0. XXXIV, 
rr, 4,5—Mortgage suit—Final decree, if can be passed 


„ without preliminary decrée—Failure of judgment- 
debior to pay ‘within, period, fixed—-Righi of decree- 


holder to executé final decree—Final decree not ap- 
peated against—-Hxecuting Court, if can question its 
varrarty. 

On a mortgage suit a “final” decree may be passed 

by a Court by consent of parties, without a pre- 

liminary decree being formally passed as required 


` by r.40f O. XXXIV, Civil Procedure Code. In such 


a case a final decree may be passed straight off either 
authorising the sale of the ‘property forthwith or 
deferring the sale for a specified time during which 


. the judgment-debtor undertakes to pay the amount. 


When he fails to pay the amount within the stipulated 
period, the decree-holder will be entitled to execute 


: the final decree, And:when the decree “has-not been 


CHAMAN LAL V. ALI MUsAMMAD (LAH) 
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appealed against even if any irregularity in pro- 
cedure had been committed in passing it, the execut- 
ing Court dan not question its validity. Abdul 
‘Halim Abdul Hassain ‘v. Hemendra Kumar Ray (1), 
Hemendra Lal Singh Deo v. Fakir Chandra Datta (2), 
Isham Chandra Kundu v. Nilratan Adhikari (3), 
Ganganand Singh v. Rameshwar Singh (4) and Askari 
Hasanv. Jahangire Mal (5), referred to. o. 
O. Ex. S. A; against an order of the District 
Judge, Shahpur at Sargodha, dated May 22, 
1936, reversing that of the Sub-J udge, 
Fourth Class, Bhera, dated December 9, 
1935. - 4 


Mr. Rattan Lal Chawla, for the Appel- 


lant. 


Mr. Allah Din, for the Respondent. 

Judgment.—On August 5, 1932, Chanan 
Lal ‘brought a suit against Ali Muhammad 
for recovery of Rs. 259, being thé amount 
of principal and -interest due on foot of a 
mortgage of a house effected by Ali 
Muhammad in his: favour on August 10, 
The mortgagor, Ali :Muhammad, 
appeared: before the Court on October 5, 
1932 and admitted the claim and by con- 


sent a “final’® decree was passed for the 
sum claimed with interest recoverable from 


the mortgaged house, if the decretal amount 
was not paid within six months from that 
date. -In terms of this compromise, the 


Court passed a deeree desribed as ‘decree 


qataz’ (final) for Rs..259 and costs in favour 
of the plaintiff against the defendant 're- 
coverable from the mortgaged house if the 
amount due was not paid on or before April 
5, 1933. 

In May 1935, the decree holder took out 
execution of the decree by sale of the 
house. A notice under O. XXI, r. 66, was 
issued to the judgment-debtor, who object- 
ed that the decree, as passed on October 
1932, was not executable, as no final decree 
in terms of r.5 of O. XXXIV had been 
passed. The executing Courl dismissed the 
application in a brief order holding that it 
was not maintainable. 

The judgment-debtor appealed to the 
District Judge who held that- in the printed 
form of the’ decree-sheet the word  ‘pre- 
liminary’ had been struck off and the word 


‘final’ writtén instead, but the fact: that 


only one decree was drawn up in this case 
suggested that it’ should be regarded as a 
preliminary decree. He, accordingly, held 


that the -decree’. was ‘not executable. .On 
‘this finding he accépted the appeal, set 
aside thë order of the’ executing 


cuting Oourt, 
leaving it to the decree-holder to move the 
‘Court, which had passed the decree, to 
grant a proper-final. decree on which he 
might take out execution. a 
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- The decree-holder has come in second ber 9, 1935. The appellant will get his 


appeal and it has been contended on his 
‘behalf that in view of the compromise 
‘arrived at betwecn the parties on October 
5, 1932, it was not necessary for the Court 
‘to pass a preliminary decree in terms of 
r. 4 of O. XXXIV and subsequently to pass 
a final decree as laid down in r. 5. He 
urges that the decree passed in this case 
was a consent decree and it was clearly 
intended that in default of the judgment- 
debtor paying the amount fixed within 
-eix months the decree-holder could proceed 
straight off to bring the property to sale 
and realise the amount due thereon. He 
further contended that the executing Court 
could not go behind the decree which was 
passed by a Court with jurisdiction and, 
therefore, the crder of the District Judge is 
wrong. 

After -hearing both Counsel and examin- 
ing the record, I have ‘no doubt that the 
contentions of the appellant are well-found- 
ed and this appeal must succeed. It is 
settled law that on a mortgage suit a 
“final” decree may be passed by a 
Court by consent of parties, without a 
preliminary decree being formally passed 
as required by r. 4: see Abdul Halim Abdul 
. Hussain v. Hemendra Kumar Ray (1), 
- Hemendra Lal Singh Deo v Fakir Chandra 
- Datta (2) Ishan Chandra Kundu v. 
Nilratan Adhikari (3'. Ganganand Singh 
v. Rameshwar Singh (4), and Askari Hasan 
v. Jahangiri Mal (5), In such a case a 
‘final decree may be passed straight off 
. either authorising the sale of the property 
forthwith or deferring the sale for a speci- 
fied time during which the judgment-debtor 
- undertakes to pay the amount. This is 
what was done in this case, and, as the 
_judgment-debtor failed to pay the amount 
- within the stipulated period of six months, 
the decree-holder was entitled to execute 
the final decree. Further, the decree was 
not appealed against and even if any 
‘irregularity in procedure had been committ- 
-ed in passing it, the executing Court could 
not question its validity. 

I accept the appeal, set aside the order 
of the learned District Judge and restore 
that of the executing Court, dated Decem- 


(1) AI R1926 Cal, 1179; 96 Ind. Cas. 686, 

- (2),50 O 650; 74 Ind. Cas, 929; 27 O WN621; AIR 
1923 Cal. 626. 
_” (3) 2 Pat. 538; 72 Ind. Cas, 1049; 4 P LT 311; 1 Pat. 
"L R217; (1923) Pat. 184; A I R 1923 Pat, 375, 

, (4) 6 Pat. 388 at p 394; 102 Ind. Cas. 449: A I R 1927 
‘Pat. 271; 8 P L T 730, 
+ (5)49 A 297; 100 Ind. Oas, 59; 25 A L J 107;A TR 
729 All. 167 (F B.), ‘ ao 48 
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cosis from the respondent in all Courts. 
N. Appeal accepted. 
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RANGOON HIGH COURT 
First Civil Appeal No. 131 of 1936 
January 21, 1937 
Reserts, C. J. anp Leaon, d. 
Hajee S. SHAKUL HAMID AND oTfiigrs . 


— APPELLANTS 
VETSUS E 
K. N. MOHAMMAD IBRAHIM— °° 
RESPONDENT 


Letters Patent (Rangoon) (1929, cl. 13—'Judg- 
ment, meaning of—Scheme framed by High Court 
in suit on Original Side~Appointment of trustees 
—Procedure on vacancy pi ovtded—Vacancy-— Order 
directing continuing trustees to fill up vacancy — 
Order, if ‘judgment’ within cl. 13, or ‘decree 
within s. 2, Civil Procedure Code (Act V of 1908)— 
Appeal, if lies. 

The word ‘judgment’ in cl. 13, Letters Patent 
(Rangoon) means a decree in suit by which the 
rights of the p rties at issue in the suit are 
determined. A judgment may bea final judgment 
or it may be merely interlocutory. A final 
judgment is a decree in a suit by which all 
“matters at issue therein are decided ; 
an interlocutory judgment is a decree in a 
suit by which the right to the relief claimed 
in the suit is deciled, but under which further 
proceedings aie necessary before the suit in its 
entirety can be determined. All other decisions 
are ‘orders’ and not ‘judgments’ under the Letters 
Patent, or appealable as such. The Original Side 
of a High Court is just as much the High 
Court as the Appellate Side, and rights of appeal 
are given not by the Code but by cl. 13 of the 
Letters Patent. Dayabhai Jiwandas v. Murugappa 
Chettiar (l), followed. Debendra Nath Das v, Bibu- 
dhendra Mansingh (2) and Sabhapathi Chetti v. 
Narayanasami Chetti (3°, relied on. 

In a suit on the Original Side a scheme was 
framed for appointing new trustees and settling a 
scheme of management. The new scheme provided 
for election of trustees and a clause set out the 
procedure to be followed when a vacancy occurred. 
Two vacancies occurred after the new trustees had 
been appointed and the respondent applied to the 
Court for an order directing the continuing trustees 
to call a meeting for the election of two new 
trustees in accordance with the provisions of the 
scheme. This application was granted: 

Held, that the order was not a judgment under 


- cl. 13 and no appeal lay from it. The order was 
-an order directing the trustees to do whatthey were 


required by the scheme which was embodied in the 
final decree and was neither a judgment within 
cl. 13 nor even a decree within the meaning of 
s. 2, Civil Procedure Code. 


F. ©. A. from an order of the High 
Court, dated August 18, 1986. ~ 

Mr. P. K. Basu, for the Appellants. 

Me. F. S. Doctor, for the Respondent. 

Leach, J.—A preliminary objection has 
been taken to this appeal. It is con- 


tended on hehalf of the respondent that 
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‘the order appealed against does not con- 
stitute a judgment within the meaning of 
cl. 13 of the Letters Patent. In order to 
appreciate the argument it is necessary to 
refer to what has gone before. In Civil 
Regular Suit No. 264 of 1933 the Court 
was asked to remove the then trustees of 
the Chulia Mosque, Rangoon, to appoint 
new trustees and re-settled the scheme of 
management which had been settled ina 
previous suit. The plaintiffs were success- 
ful. New trustees wera appointed and the 
scheme was re-settled. The new scheme 
provided for the election of trustees by 
Chulia Muhammadans in Rangoon and 
cl. 27 set out the procedure to be followed 
when a vacancy occurred. Two vacancies 
occurred after the new trustees had been 
appointed and the respondent applied to 
the Court for an order directing the con- 
tinuing trustees to call a meeting for the 
election of two new trustees in accordance 
with the provisions of the scheme. The 
case came before Ba U, J. who granted 
‘the application. The appellants object to 
the order which was passed, but Mr. 
Doctor on behalf of the respondent says 
that it isnot a judgment w:thin the mean- 
ing of ci. 13 of the Letters Patent and is, 
therefore, not appealable. 

In Dayabhai Jiwandas v. Murugappa 
Chettiar (1), a Full Bench of this Court 
cousidered and decided what is meant 
by the word ‘judgment’ in cl 13. It was 
held that the word means a decree in a suit 
by which the rights of the parties at 
issue in the suit are determined. A judg- 
ment may be a final judgment or it may 
be merely interlocutory. A final judgment 
is a decrees in a suit by which all the 
matters at issue therein are decided ; an 
interlocutory judgment is a decree in a 
suit by which the right to the relief 
claimed in the suit is decided, but under 
which further proceedings are necessary 
before the suit in its entirety can be 
determined. All other decisions are ‘orders’ 
and not ‘judgments’ under the Letters 
Patent, or appealable as such. I maysay 
in passing that the definition of the word 
‘judgment’ to be found in this case more 
restricted than the definitions which have 
been accepted by other High Oourts in 
India, but the decision is binding on us 
and the present case must be decided in 
the light of the decision. 

In Oivil Regular Suit No. 264 of 1933 
there was a preliminary judgment direct- 


(1) 13 Rang 457; 157 Ind, Oas. 1107; A I R 1934 
-Rang. 267, 8 R Rang. 135 (F B) ` 
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ing that new trustees should be appointed 
and the scheme resettled. New trustees 
were subsequently appointed and the 
scheme was re-settled. When these things 
were done the matters in controversy bet- 
ween the pirties in the suit were finally 
decided, and therefore it seems to me that 
there can be no doubt that the order now 
appealed against cannot be regarded as a 
judgment. But Mr. Basu contends that it 
is appealable all the same. He says that 
the order constitutes a decree within the 
‘meaning of s. 2, Civil Procedure Code, and 
that consequently an appeal lies under 
s. 96. This argument, however, loses sight 
of the fact that s. 96 dces not apply to 
appeals from decrees by a High Court in 
exercise of its original jurisdiction but 
provides for appeals from other Courts 
exercising original Jurisdiction. The Origi- 
nal Side of a High Court is just as much 
the High Courtas the Appellate Side, and 
rights of appeal are given not by the Code 
but by cl. 13 of the Letters Patent. If autho- 
rity is wanted for this view, it is to be 
found in Debendra Nath Das v. Bibudh- 
endra Mansingh (2, and in Sabhapathi 
Chetti v Naravanasimi Cherti (3). There- 
fore even if the order now under appeal 
came within the definition of a decree to 
be found in s.°2, Civil Procedure Oude, 
--it must not be taken that I accept the 
argument that it does—it cannot be appeal- 
able unders 98. 

To be appealable, the order must bea 
‘judgment’ within the meaning of el. 13 
of Letters Patent, and in my opinion, 
as I have already indicated, it cannot be 
classified as such. In this case there was 
a preliminary judgment directing ihe 
appointment of new trustees and the re- 
settlement of the scheme and therefore a 
preliminary decree. The orders appoint- 
ing new trustees and settling the scheme 
constituted -the final decree. Mr, Basu 
has argued that as the scheme provided 
the procedure to be followed when a 
vacancy occurred on the board Of trustees 
and also provided that Chulia Muhammadans 
could apply to the Court in connection 
with the appointment of a trustee, any 
“order made on such an application must 
be taken tobe part of the final decree. If 
Mr. Basu’s argument were correct, it 
would mean that such a case as this would 
never end ; the suit would always be pend- 
ing. The order which the learned Judge 
has passed is an order directing the 

(2) 43 Cal. 90; A I R 1916 Cal. 973 ; 33 Ind Cas 745 

(3) 25 Mad 555; 11 M L J346. - oS 
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‘looks atthe matter it is 
‘that the 


~ ment 


Place the donee in a 

“efiectively and invest him with authority .for that 

‘purpose, Actual possession js, not necessary where 
oe a Na ` `t f} 
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trustees to do what they are required by 
tthe scheme which was embodied in ‘the 
final decree, and from whatever point one 
perfectly clear 
order is nota judgment within 
the meaning of cl. 13 of the Letters 
‘Patent, or even `a decree within the mean- 
‘ing offs. 2, Civil Procedure Code. For the 
reasons indicated I would accept the argu- 
advanced by Mr. Doctor and 
would reject the appeal with costs four 
gold mohurs. 

‘Roberts, C.J.—I agree. At one time 
‘during the argument I entertained some 
doubt as to whether the decree was final 
or could be said to be partly final and 
partly preliminary within the meaning of 
s. 2, Civil Procedure Code, and ‘whether 
therefore the order of ‘Ba U. J. was 
-really inthe nature of a final decree res- 
pecting matters which had still been left un- 


‘disposed of at the time tof the settlement of 


the scheme ; but I am persuaded that such 
is not the correct view. If it were to prevail 
as my learned brother has said, there could 
‘be no finality at all in suits of this nature, 


-and I regard the order of Ba U,J.as a 
` conseqtential order merely passed sub- 


sequent to a final decree by my learned 


brother Leach, J. in this suit. 


N. Appeal dismissed. 


ALLAHABAD HIGH COURT 
- Second Civil Appeals Nos. 1267 and 1584 
of 1933 
February 17, 1937 
SULAIMAN, C. J. AND HARRIES, J. 


“Musammat JAMILUNNISSA AND ANOTHER — 


DEFENDANTS—APPELLANTS 
VETSUS 
“Sheikh MUHAMMAD ZIA-~-Praintipr— 
RESPONDENT 
‘t Muhammadan Law—Gift—Delivery of possession 
—When not necessary — Gift of land by co-sharer 


whois in exclusive. possession of village to another 


by registered deed—Actual. delivery, whether essential 
—Admission by donor in registered deed that posses- 
sion is delwered— Whether binding on him— Revoca- 
tion of gift. after delivery of possession under 
, Hanafi School— Presumption as to school of law follow- 
.ed by Muhammadan—Co-sharer—One co-sharer érect- 
_tag temporary . structure on joint land not in posses- 
sion of another—Other, tf can object—Erection of per- 
ge structure without consent of others—Validity 
of. 
Although in order to make the gift complete, deliy- 
ery fof possession is necessary under the Muham- 
madan Law, actual possession is not necessary. All 
that, is required is that steps should be taken to 


position to take possession 


, TAMILUNNTSSA v. MUSAMMAD 214, ; ÇA LL.) 


. symbolical. 


. possession to one co-owner to the 


170 1.0: 
the property gifted is not capable of being -possessed 
physically, ` — 

Oonsequently a gift by a co-sharer in a village, who 
is inexclusive possession thereof, of an open plot to 
another co-sharer who isa -pordanashin lady, by a 
registered deed reciting the fact that possession was 
delivered tothe donee, is valid. since the donee was 
in one sense in constructive possession of the plot and 
actual delivery of possession to her would be only 

[p. 825, col. 2.] 

Admission made by a Muhammadan donor in a 
registered deed of gift that possession had been de- 
livered, is binding on him, and even if it does not 
amount to estoppel, it certainly throws a heavy 


_burden on the donor to show that the statement was 


untrue and was false. Mohamad Mumtaz Ahmad v. 
Zubeda Jan (1), relied on. Musa Miya yv. Kadar 


` Bux (2) and Mohamad Sadiq Ali Khan v. ‘Fakr 
_dahan Begam (38), referred to. [p.,826, col 1.] 


After possession, had been delivered, the gift can- 
not be revoked under the Hanafi Law, [ibid] — 

In the absence of any allegation’ or proof to >the 
contrary, jt must be presumed that a. Muhammadan 
is a Sunni and therefore governed by the, Hanafi 
Law. [p. 826,.col. 2.] 

` Ifthe construction put upon joint land is of such 
a character as to amount to a permanent structure or, 
at any rate,of such a character as to give exclusive 
ouster of the other 
co-sharers then such exclusive possession is not justi- 
fied and can be objected'to bythe other co-sharers : 
while if one co-owner occupies a piece of joint land 
not occupied by the others, by having some tempo- 
rary structure or construction on it, there would he 
no ground for objection because the structure is of a 
temporary character only. The construction of a 
permanent building on a plot of land ‘which had been 
in the exclusive possession of one co-sharer would 
amount to changing the character of possession very 
materially and to a completa ouster of the other co- 
sharers. This, without their consent, is not allowable, 
Shanker Lal v. Patt Ram (4), followed. Lahaso 
Koer v. Mahabir Tiwari (5), distinguished. Sheo 
. Harakh vy. Jat Gobind (6) and Makhan Lal v. Sujan (7), 
relied on., [ibid] 


S.C. A. from the decision of the Addi- 
tional Sub-Judge, Allahabad, dated July 22, 


.1933. 


‘Messrs. Syed Wazir Hasan, G. S. Pathak 
and Ishtiaq Ahmad, for the Appellants. 

‘Messrs. Mushtaq Ahmad, Muhammad 
‘Ikram:Husain and Rafiuddin Hasan, for 
the Respondent. 


. Judgment.—These two appeals are 
connected „and . arise out of two suits 
brought by two sets of plaintiffs against 
the same. defendants, in, respect of a small 
plot of land which .is an open piece of 
ground neither enclosed by any boundary 
wall ncr. even enclosed -by any hedge or 
ditch. This.is a part of the joint.lands in 
the mahal and „was apparently solely used 
by Muhammad Zia about 1922 when on 
February 13, 1922,.he executed a deed of 
gift in favour of the defendant Musammat 
Jamilunnissa,.who was a relation. of his, 
and got the same document duly registered. 
‘In the deéd he expressly_ declared that, he 


- 
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had on that -day délivered possession of 
the: property to the donee, who :had ac- 
cepted the gift and taken. possession, and 
that after that date he wouid -have no 
concern. with the property -so gifted. Up 
to April .1929 :Muhammad Zia did not 
take .any steps to get, the deed of gift can- 
celled, nor even served any.notice on the 
defendant informing her that the gift had 
been revoked. by him. About that time 
the defendant appears to: have . started 
making some .constructions on this plot 
and while : the constructions were going on, 
aenotice was sent by Muhammad Zia.on, 
April 2, 1929, to the defendant informing 
her that possession’ had never’ been deli- 
vered by the donor and that accordingly 
the deed of gift was null and.void snd 
that she had.no right to make any con- 
structions on the land. This was ‘followed 
by Suit No. 140 of 1929 out of which 
Second Appeal-No. 1267 of 1933 has arisen. 
The case put forwaid by tke plaintiff in 
the plaint was that:he hud executed the 
deed of gift in respect of.this plot, but 
that there had- been. no change of posses- 
Sion at all and that:the gift was altogether 
invalid and: that the plaintiff had revoked 
it. There was no suggestion in the plaint 
that the plaintiff was a Shia or that the 
rights of the parties were governed by 
the Shia Law. The defendant, on the other 
hand, denied that possession had not been 
delivered, and ‘further pleaded that she 
had made an oral gift to defendant No. 2 
and that they had spent some money in 
making constructions on the land. :The. oral 
gift has not .been - proved and.does not 
arise for consideration. 

Another .suit was brought by some of 
the other: co-sharers in the mahal against 
the defendants: for joint -possession’ of the 
land by demolition of the constructions 
made on. this land. ‘Their case was that 
the defendants had no rights to build on 
joint land. :-The: defence was. that the 
defendants’ ‘predecessor Muhammad Zia 
had been in exclusive possession -of. this 
plot, with:which the other co-sharers:.had 
no concern, and accordingly the defendants 
had: the .right.to put up a building on this 
plot. -The trial Court dismissed : the donor's 
claim.on the ground that the defendants’ 
predecessor: had been:in exclusive-posses- 
sion of the land.and had spent money on 
the constructions :and so the-gift could not 
be revoked. :It, however, decreed the suit, 
No. 476 -of. 1929, which had been brought 
by .the . other co-sharers. On appeal the 
lower Appellate Court has decreed «Mu- 


JAMILUNNISSA.v. MUHAMMAD. ZIA (ALE) | 


825 


hammad: Zia's -suit, but dismissed. the other 
suit. ` 

, The: learned Judge has not found that 
the’ deed of gift was a fictitious transaction, 
without there having :been any intention 
to transfer the. property at all. He has 
held that the gift was invalid because there 
was no complete delivery of , possession by 
the donor to the donee and: that this defect 
was ‘fatal. It. seems to us that he has 
overlooked the: various matters which had 
been pointed out.by the trial Court. It 
was not a case of any oral gift, but. the 
transfer was effected by means of.a docu- 
ment which was‘duly registered. In the 
deed the donor not only stated that he 
had gifted the property to the donee, but 
also proclaimed that -he.had delivered 
possession of the property to the donee 
with effect from that date. It is found 
that the donor was a cosharer in the 
village and owned .only a fractional share 
in this plot, although he was in, exclusive 
possession of it. It is also found that the 
donee was a co-sharer:in the village and 
was entitled to a fractional share in. . this 
plot, although she was not in actual pos- 
session of it at the time. The land was 
not culturable land : but was merely a sort 
of building site. It was not enclosed in 
any way. There was no tenant occupying 
it at the time who could be asked to pay 
rent to the donee. In these circumstances, 
it could not be expected that the donor 
would do more than declare publicly that 
he had gifted the property and had deli- 
vered possession to the donee. The donee 
being a ec-sharer from before was in one 
sense in constructive possession of the 
plot, as Muhammad Zia was not in exclu- 
sive possession of it, and accordingly the 
delivery of possession to her would only 
by symbolical, as the land was not capable 
of physical possession. Although in order 
to make the gift complete, delivery of pos- 
session is necessary under the Muhammadan 
Law, actual possession isnot necessary. All 
that is required is that steps should be 
taken to place the donee in a position to 
take: possession effectively and invest her 
with authority for that purpose. Actual 
possession is not necessary where the prop- 
erty gifted is not capable of being 
possessed physically. It has been con: 
tended. before us ‘that the donor should 
have taken the donee to the spot. and 
pointed out the land to her and informed 
her that possession was. delivered to her. 
As the:.donee. was a pardanashin lady and 
was a relation of the donor, it was not 
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at all necessary that she should have been 
actually taken to the spot so that the place 
might be pointed out to her. There was 
really nothing more which could have been 
done, and it is therefore unreasonable to 
expect that the donor would have done 
anything more. We think that the admis- 
sion made by the donor that possession 
had been deliversd is binding on him, and 
even if it does not amount to estoppel, it 
certainly ‘throws a heavy burden on the 
donor to show that the statement was 
untrue and was false. In Muhammad 
Mumtaz Ahmad v. Zubeda Jan (1) their 
Lordships of the Privy Council laid down 
that the declaration of the donor that 
possession had been delivered to the donee 
made in the registered deed of gift was 
binding on his heirs. This was further 
emphasized by their Lordships in Musa 
Miya vy. Kadar Bux (2) as also in 
Mohammad Sadiq Ali Khan v. Fakr Jahan 
Begam (8). 

All that the donor attempted to show 
was that at the time of some Magh Mela 
he realized rents frrm some carts and 
booths which used this plot. The deed of 
gift was executed in February 1922 and 
the next Magh Mela could not have taken 
place earlier than January 1923. It is 
not certam that he realized ang rents in 
the first few Magh Melas. It may also be 
difficult to locale the place where these 
carts stopped, because it is in evidence 
that Muhammad Zia owned considerable 
property in the village and had other lands 
in the neighbourhood. In ary Case, this 
sort of fugitive possession which the donor 
might have obtained sometime later would 
not be sufficient to discharge the burden 
of showing that the declaration made by 
him in February 1922 that possession had 
been delivered was false. The land being 
an open piece of ground, indeed waste 
land, possession should be deemed to have 
passed to the donee when the donor 
announced that he had delivered possession 
to her, as the donee was aco-sharer. After 
possession had been delivered, the gift could 
not te revoked under the . Hanafi Law. 
It has been urged before us that the donee 
was a Shia and the plaintiff himself might 


(1) 16 I A 205; 11 A460; © Sar. 433 /P ©). 

12) 55 I A 171; 109 Ind. Oas. 31; A I R 1928 P O 108; 
52 B316: 26 AL J 457; 47 C LI 517; 54M LJ 855; 
39 O W N 733; 30 Bom. L R 766; 28 L W 33 

C). 

Ea (1932) A LJ 663; 136 Ind. Oas 383; AIR 1932 
P O13: 6 Luck 556; 59 IA 1: 8 O W N1378; 36 O 
W N 137; 62 M L J 320; Ind. Rul. (1932) P O 81 
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have been a Shia. But this was not the 
plaintiffs case in the plaint and there-is 
no suggestion in the evidence which has 
been brought to our notice or in the 
judgments of either of the Courts below 
that the plaintiff was a Shia In the 
absence of any such allegation or proof, 
it must be presumed that he was a Sunni 
and therefore governed by the Hanafi Law. 
Furthermore, there is no proof that there 
was any revocation of this gift by the 
express intimation to the defendant prior 
to April 2, 1929, when the notice was 
served on her; but this was after the 
constructions had already started and some 
money had already been spet on the 
erection. It might also be that the value 
of the land had increased during the 
period which had intervened since the gift. 
The plaintiff, therefore, had no right to 
revoke the gift. l 

‘But the character of the possession of 
Muhammad Zia was of a limited extent. 
He was merely using the land as an open 
piece of ground and possibly allowing 
bootks of a temporary character to be put 
up on the place and carts to stand there. 
He had never.enclosed it completely so 
as to oust the other cosharers and vest 
the land in himself to such an extent as to 
entitle him to deal with it in any way he 
liked, for example, by building a house on 
it. It has been held by a Letters Patent 
Berch in Shankar Lal v. Patt Ram (4) 
that if the construction put upon joint 
land is of such a character as to amount 
to a permanent structure or, at any rate, 
of such a character as to give exclusive 
possession to one co-owner to the ouster of 
the other co-sharers then such exclusive 
Pssession is not justified and can be 
objected to by the other co-sharers; while 
if one co owner occupies & piece of joint 
land not occupied by the others, by having 
some temporary structure or construction 
on it, there would be no ground for objec- 
tion because the structure is of a temporary 
character only. The construction of a 
permanent building on a plot of land which 
had been in the exclusive possession of 
one Co-sharer would amount to changing 
the character of possession very materially 
and to a complete ouster of the other co- 
sharers. This without their consent, is not 
allowable. The learned Advocate for the 
donee relies on the case in Lahaso Kuar 
v. Mahabir Tiwari (5) and contends that 

(4) (1937) A L J 126; 168 Ind. Cas. 650; A I R 1937 


All. 293; 1937 R D 62; 9 R A 663: 1937 AL R 386. 
(5) 37 A 412; 29 Ind. Oas. 15; A I R 1915 All. 330; 13 
ALJ 555. 3 . : 
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where one co-sharer is for many years in 
exclusive possession of a plot and makes 
constructions thereon, the presumption is 
that he is in possession with the consent 
of the other co sharers. No doubt in that 
case it was held that the plaintif was not 
entitled to have the constructions demolished; 
but a reference to the paper-book shows 
that the constructions in that case were 
found to have been more than 12 years 
old. It was therefore presumed that they 
had been made with the consent of the 
other co-sharers. We do not think that that 
case is any authority for the proposition 
that where a construction is made without 
the consent of the co-sharers and is objected 
to immediately, such construction cannot 


be ordered to be demolished. A learned .- 


Single Judge of this Court in Sheo Harakh 
v. Jai Gobind (6) pointed out that even 
though it be found that the land builton 
has been in the exclusive possession of 
the person erecting the building, a man- 
datory injunction srould be granted wkere 
the erection is of recent date and has 
been objected to from the beginning, the 
principle to be applied being whether the 
ereclion of the building is in keeping 
with the method cf exclusive possession 
hitherto enjoyed by the co-owner. This 
case was approved of by another learned 
Judge of this Court in Makhan Lal v. 
Sujan (7). We therefore think that the 
defendants are not entitled to put up con- 
structions of a permanent characler on this 
land without the consent of the other co- 
sharers. The result, therefore, is that the 
suit of Muhammad Zia is dismissed agathst 
the defendants with costs in all Couris, 


- The claim of the other co-sharers for joint 


possession against the defendants is dis- 
missed, but the claim for an injunction 
restraining the defendants from building 
any constructions ofa permanent character 


-on this land and for the demolition of the 


permanent Constructions already put onthe 
land is decreed. These co-sharers will bear 
their own costs and not be called upon to 
pay the costs of the defendants in their 
suit. 


D. Order accordingly. 


(6) A I R 1927 All. 709; 104 Ind. Cas. 414. 


(7) (1933) A L J 510; 150 Ind. Oas. 315; A I K 1933 
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Davis, J. C. anD Lops, A.J. O. 
NOUKAR MOULEDINO—AprELLant 
versus 


EMPEROR— RESPONDENT 

Evidence Act (I of 1872), s 26- Confession before 
Magistrate but without precautions required by 
ss. 164, 364, Criminal Procedure Code (Act V of 
1898)—Admissibility — Confession — Acceptance of 
part—Principles — Penal Code (Act XLV of 1860), 
ss. 300, Excep, 1, 304, Part 1—Provocation— Accused 
seeing hie wife with her paramour but not in act of 
intercourse—Accused killing wife—O ffence—Sentence. 

Section 26, Evidence Act is very wide inits terms 
and there is nothing in that section that limits its 
operations to Magistrates specially empowered under 
The Evidence Act 
recognizes that a confession other than one formally 
recorded under as. 164 and 364 of the Oriminal Pro- 
cedure Code canbe admitted in evidence, Where, 
the accused wasin the custody of the Police but he 
made the confessional statement in the immediate 
presence of the Magistrate and the confession has 
been taken without the precautions that such a con- 
fegsion made under ss. 164 and 364 requires, there is 
nothing which prevents this statement being proved 
against him but it cannot be proved in the same 
manner asif it were a confession recorded with all 
the required formalities under ss. 164 and 3€4, 
Criminal Procedure Code. 

Where there is no other evidence then the confes- 
sion is to be rejected or accepted as a whole, when 
there is other evidence whereby the truth or falsity of 
a partof the confession could be tested, the Court 
will test the truth or falsity of the confession by that 
other evidence and will use its diseretion and will 
accept that part of the confession which it believes 
to be true and rejectthat part which its believes to 
be false. Where, however, there is no other evidence 
as to certain facts to which the accused in his con- 
fession testifies and which are in his favour the Court 
will accept these facts as true if it accepts the con- 
fession and draw from them the proper inferences in 
favour of the accused. Emperor v. Balmakund (i), 
followed. 

Where the aceused found his wife who was six 
months advanced in pregnancy aud her paramour 
together in his house but notin ths act of sexual 
intercourse and killed her on provocation : 

Held, that taking into account the nature and 
temper of these people of the class of the accused, 
when their honour, or perhaps the possession—of 
their women was concerned the case fell within 
Excep. I to s. 800, Penal Code. 

Held, however, that this was not a case where the 
provocation was so extreme as to callfor a lighter 
sentence. 

[Conviction from one under s. 302 alteied to one 
under s. 304, Part I, and the sentence of transportation 
for life was reduced to 10 years’ rigorous imprison- 
ment. | i 

ir. A. against the judgment of the Ad- 
ditional Sessions Judge, Sukkur. 

Mr. H. T. Raymond, for the Appellant. 

Mr. Partabrai D. Punwani, for the Crown. 

Davis, J. C.—The appellant ia this 
ease,.one Noukar, son of Mouledino, hus 


been convicted by the Additional Sessions 


$, 
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Judge.of Sukkur of an offence. punishable 
under s. 302, Indian Penal Code, and sen- 
tenced to transportation for life. The 
learned Judge imposed the lesser sentence 
because he was of the opinion that the 
appellant had suspicion about his wife's 
infidelity. We have before pointed out 
that this Court will not accept the position 
that merely because a case is one of karo 
kari, therefore, it is a case for the imposi- 
tion of the lesser sentence and we do not 
accept the -reason given by the learned 
Judge for the imposition of the lesser 
penalty. But in this case there are certain 
other circumstances, to- which we will 
‘presently refer, which satisfy us that this 
offence properly-falls under s. 3804, Part I, 
Indian Penal Code, andimerits the lesser sen- 
tence which the learned Judge hasimposed. 
' The case of the prosecution is that one 
. Mahomed .Saleh and another Wado, who 
ig the brother of the accused, had returned 
from giving evidence ina case in Jacob- 
“abad on February 14, when the accused 
‘game to Mahomed Saleh's otaq and said that 
he had killed his wife, sister of Mahomed 
Saleh, on the preceding day at tipahri 
having declared her kari with one Nazru. 
Then he said that he killed her with lathi 
blows, threw her body ina river and that 
the karo had run away. Mahomed Saleh 
went to the Police Station and made a 
report in- which he set out the confession 
made to him by the accused. This report 
is shown as having been recorded at 7 
p.m on February 14. The Sub Inspector 
came to the scene of the offence, searched 
for the body of the deceased but could not 
find it. Next day he found blood-stained 
earth and hair in the court-yard of the 
accused and also found what he thought 
were blood-stains upon a white sheet and 
turban. of the accused. On February 16, 
the accused confessed to one Abdul Rehman 
‘Khan Bajrani that he had buried the ‘dead 
body of Musammat Rahmat in the wheat 
field of one Sunharo and he took the Police 
and the mashirs to the field and pointed 
out the place where Musammat Rahmat had 
been buried. A mashirnama was made and 
on February 17, the Head -Munshi and 
Third Class Magistrate came from 
Kandhkot, inquired from the accused where 
the dead body was, and inquired from him 
how the dead body lay, and the accused 
then took the Head.Munshi_and Third 
Class Magistrate to.the place in the wheat 
eld of Sunharo which he had previously 
shown to Abdul Rehman Khan Bajrani and 
zthe -dead body of Musammat Rahmat was 


“ 
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disinterred and was found -lying in ‚the 
manner the accused, had deseribed. Upon 


this evidence the accused was.chillaned on 


the charge of murder of his wife. 
_ Before us it is argued that .the ‘convic- 
tlon is based upon the confession of this 


accused made to Mahomed Saleh; that 


this confession isuntrue becauce Mahomed 
Saleh is an enemy of the accused ; that 
the statement in the nature of a confes- 
sion made to the Head Munshi and Third 
Class Magistrate on February.17, when he 
came to disinter the dead body was not a 
statement which the Magistrate was cam- 
petent to record, because he was a Magis- 
trate acting under s. ,176, Criminal Pro- 
cedure Code, and all that he was competent 
to do was toinquire into the cause of the 
death. Therefore, the learned Advocate 
argues that there is no evidence against 
the accused upon which he could rightly 
have been convicted. In any case, he 
argues, if the confession made to Mahomed 
Saleh by the accused is accepted, it must 
be accepted as a whole ; and the confession 
shows such extenuating circumstances that 
it not only brings the offence under s. 304, 
Part J, Indian Penal Code, but justice 
requires that alight sentence only should 
be imposed. Now so far as the confession 
made to Mahomed Saleh by the accused is 
concerned, wehave no doubt that it was 
made to him as Mahomed Saleh says and, 
therefore, the corroboration afforded,in this ` 
case by the first report is valuable corrobora- 
tion. The first report was made without 
delay and in it Mahomed Saleh says: 


-“T had gone to Jacobabad to attend the Court in 
the murder case of Ali Bajkani whence I returned 


` this day by rail and went to the village when 


Nowkar Dahano came and informed me ‘that yesterday 


. at about midday (tipahri) 1 having declared my 


wife kari with Nazru Dahani, had killed her in the 
house with lathi blows. The karo had immediatély 
run away and I have thrown the dead body of the 
woman in the river last night’. Having said this 
Nowka1 went away to his house and told me to go 
and make a report to the Police.” 

Now, far from this, Mahomed Saleh being 
an enemy, it appears to us that he has so 
far as possible endeavoured to shield the 
accused, for, while in his first report he 
did not say that the accused had said he 
found Nazru in actual intercourse with his 
wife, in his evidence he made that state- 
ment. Nor does it appear to us that there 
is any such enmity between this appellant 
and Mahomed Saleh, the brother of his 
wife, as would make it improbable that the 
appellant would make a confession to 
Mahomed Saleh. Indeed, the previous rela- 
tion between the parties seem to show that this, 
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appellant 'wonld ‘go to Mahomed Saleh’ and 
announce that he had executed his 
vengeance upon his wife, Mahomed Saleh’s 
sister, because it would appear that six or 
seven ' years‘ ‘ago this unfortinate woman 
was ` ‘given to the appellant as his wife as 
compensation in‘a ‘settlement arising from 
the fact that thé uncle of Mahomed Saleh 
had been ' declared ‘karo with the wife of 
the appellant. According to the evidence of 
Mahomed Saleh there was no love lost 
betwéen them. But it would not be strange 
fcr the appellant, having been unfortunate 
in his first wife, finding himself unfortunate 
again in the case of his second wife, to go 
to Mahomed Saleh, whose sister had been 
given to him as compensation, and announce 
to’ him that his second wife had been 
unfaithful and he had killed her. It is said 
that none but Mahomed Saleh testifies to 
this confessicn, that Wado, the accused's 
brother, was not with: Mahomed Saleh 
because he in his evidence said that he 
had not heard the confession made by 

the appellant to Mahomed Saleh ; that 
Mahomed Saleh in one place in his evi- 
dence says that Wado was present and 
heard ‘thé confession and in another place 
he ` Bays he didnot hear it. But what we 
think’ of greater value than the corrobora- 
tive evidence of Wado i is the first informa- 
tion” made’ by Mahorhed Saleh himself. 
Then there is the fact that the appellant 
pointed ‘out.to the Police and to Abdul 


Rehman Khan ' Bajrani the place in the- 


wheat field where the, unfortunate woman 
had been butied and he pointed out to the 
Héd Muhshi and Third’ Class Magistrate 
not` only the ‘place where the unfortunáte 
woman was buried bùt told him the position 
in” which’ the” body would ‘bé found. 


Now, if is said that this Head Munshi 
and Third Olass Magistrate had no power 
to question the accused i in his inquiry under 
s. 176, Criminal Procedure Oode, and that 
when he did.question him he had no right 
to record the statement which was made þe- 
cause ‘the: statement became in fact a con- 
fession to be used against the accused; 
and this. Head Munshi and Third Class 
Magistrate i is not a Magistrate competent 
to record a confession under s. 164, Criminal 
Procedure Code., Now, itis true.that under 

s. 176, Oriminal Procedure Code, a Magis- 
a holding ; -an inquiry into. the cause of 
the death shall have: all the: pöwers: in con- 
ducting it ‘which’ he would have-'in holding 
an inquiry into an offence and therefore 
as” this Magistrate’ was not a, Magistrate 
epetially émpowéréd ‘to record’ confessions 


under 8. 164 he'could-not record a confession 
under s.'164 in the course of an inquiry 
under 8. 176, Criminal Procedure Code. But 
we think that when a Magistrate is hold- 
ing an inquiry into the cause of death, in 
order to ascertain the cause of the death 
he must find out where the body is; and 
we think he acted properly when before 
engaging upon the task of disinterring the 
body he asked from the accused not questions 
to implicate him in the murder—because 
he did not ask him whether he committed 
the murder nor did the accused say that 
he committed the murder—but such ques- 
tions as to the position of the body as would 
satisfy the Magistrate that the place which 
was pointed out was the place where the 
body was in fact buried so that those who 
were to disinter the body would not be en- 
gaging upon a laborious task without some 
chance of finding that for which they were 
searching. Wethink that so far as this 
confessional statement is concerned, the 
section that controls itis not s. 176, Cri- 
minal Procedure Code, but s. 26, Evidence 
Act. The words of that section are very 
wide and there is nothing in that section 
that limits-its operations to Magistrates 
specially empowered under s. 164, Criminal 
Procedure Code, because s. 26, Evidence 
Act, says: 

“No confession made i any person whilst he is in 
the custody of a Police Officer, unless it be made in 


the immediate presence of a Magistrate, shall be 
proved as against such person." 


. this particular case the accused was 
in the custody ofthe Police but he made 
the confessional statement in the imme- 
diate presence of the Magistrate: there is 
nothing so far a8 we can see which prevents 
this statement being proved against him 
but it cannot” bë proved in the same 
manner as-if,it were a confession record- 
ed with all the’ required formalities under 
ss. 164 and 364, Criminal Procedure Code. 
It has been’ taken ‘without the precautions 
that such å confession made under ss. 164 


‘and 364 requires. But the Evidence Act 


would appear to recognize that a confession’ 
other than one formally recorded under 
these particular provisions of the Criminal 
Procedure Codé can be admitted in evidence. 
Section 29, Evidence Act, saysthat a confes- 
sion which is otherwise relevait does not 
become irrelevant merely because’ it was 
made in answer to’ questions which need 
not have been answéred, whatever may 
have been the forni of those questions of 
because the person who made the conféssion 
was not’ warned; that he was’ not bound to 


make such confession dnd ‘that evidende" of 
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‘+t might be given against him. A distinc- 
Gon a a think, be drawn between 
the admissibility of confessions made in 
these circumstances and the reliance which 
can be placed upon them. But in this 
particular case the appellant, made a con- 
fessional statement to a Magistrate which 
was strongly corroborated by the fact that 
the dead body was found precisely in the 
manner that the appellant had himself 
said. We think therefore that this con- 
fession has been hedged round by 
precautions as effectual as thsse which 
would have been present had the confession 
been formally recorded by a Magistrate in 
the form provided when a confession 1s 
recorded under the provisions of ss. 16f 
and 364, Criminal Procedure Code. We 
think therefore that this confessional state- 
ment made by the accused to the Head 
Munshi and Third Class Magistrate is not 
only admissible in evidence but it ia true. 

So there is against the appellant the fact 
that his wife has been murdered, 
that he confessed to her murder, that he 
pointed out the place where her dead body 
was found and the manner in wvich it 
was lying; and there was als found in 
his courtyard blood-stained earth and 
hair and upon a white sheet in his house 
there were found what appeared to be 
blood-stained. It is true ‘that blood stains 
found by the Chemical Analyser upon the 
white sheet were so disintegrated that he 
‘eould not say whether they were human 
blood-stains, but we think in these cir- 
cumstances there can be no doubt that the 
stains were human blood. But we have 
then to consider the question whether the 
offence which the appellant has committed 
is murder or a lesser offence and we have 
then to consider his confession and as to 
how far it can be accepted and as to what 
part of it must be rejected as untrue. 
The learned Advocate has argued that we 
must accept or reject the confession as a 
whole. We find that if we accept the 
confession 9s given in the evidence of 
Mahomed Saleh as a whole it is a case 
where the accused found his wife in actual 
intercourse with her paramour and there- 
fore clearly it isa case under s. 304, Part I, 
Penal Code, coming within the first of the 
exceptions. The learned Advocate has 
referred us to the Full Bench decision of 
the Allahabad High Oourtin Emperor v, 
Balmakund (1), in which the question of the 
- (1) 52 A 1011; 129 Ind, Cas. 528; A 1 R 1931 AlL 1; 
oats Cas. 1; 32 Or. L J 362; (1930) AL J 1401; 
Ind, Rul. (1931) All. 130; L R 12 A33 Or, (P' B). 
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acceptance or rejection of a confession as 4 
whole was considered. : 

We think, however, that the principles 
there laid down have long been followed 
by this Court and that whilst this Court 
has accepted the position that where there 
is noother evidence then the confession 
ig to be rejected or accepted as a whole; 
when there is other evidence whereby the 
truth or falsity of a part of the confes- 
sion could be tested, the Court will test 
the truth or falsity of the confession by 
that other evidence and will use its dis- 
cretion and will accept that part of he 
confession which it believes to be true 
and reject that part which it believes to 
be false. Where, however, there is no 
other evidence as to certain facts to which 
the accused in his confession testifies and 
which are in his favour the Court will 
accept these facts as true if it accepts the 
confession and draw from them the proper 
inferences in favour cf the accused. Now 
applying this principle,which has been 
set out in Emperor V. Bilmakund (l), and 
with which, with respect, we agree, when 
we turn to the confession of the accused 
we find that certain statements in the 
confession are regarding the other evidence 
upon the record, clearly untrue and must 
be rejected. He says that he killed his 
wife with lathi blows, but the medical evid» 
ence clearly shows that she was killed not 
with lathi but with a sharp weapon such as 
a hatchet. There were no less than nine 
incised wounds. Then the appellant goes 
on in his confession to say that he threw 
the dead body of the woman in the river. 
That statement is clearly untrue because 
the dead body was found, as the appellant 
Pointed out, in the wheat field of Sunharo. 
Therefore those parts of: the confession 
we must reject. But so far as the other 
part of the confession is concerned, that 
is that he killed his wife because she 
was found with her paramour Nazru,. 
there is no other evidence on the record 
on this point beyond what is contained in 
the confession of the accused and evidence 
afforded by the clothes upon the woman's 
body. In his confession the appellant, as 
first reported by Mahomed Saleh, does not 
say that he found the woman in the actual 
act of intercourse with her paramour but 
he said : 

“I having declared my wife kart with Naaru 


Dahani had killed her in the house with lathi 
blows. The karo had immediately run away.” 


It is said by the learned Advocate that 
the facts that the accused states that be 
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declared his wife kari and the karo had 
immediately run away give rise to a fair 
inference that the accused had found them 
in the act of intercourse together, as later 
Mahomed Saleh said in Court the appel- 
lant had told him. But this particular 
statement is incompatible with the facts 
otherwise found. For instance when the 
dead body of this unfortunate woman was 
disinterred it was found that her trousers 
were tied around her body. We cannot 
believe that if this man had found his 
wife in the act of intercourse with her 
pafamour and in his anger had killed her 
he would after her death have clothed her 
body. We think therefore it is clear that 
though he may have found the woman 
and the man together in the house he did 
not find them in the act of intercourse as 
he said in his confession. In his state- 
ment in Court the accused denied aul 
kriowledge of the offence. Therefore, so 
far as the circumstances under which the 
accused killed this unfortunate woman 
are concerned, we have nothing to goon 
but the statement in the confession that 
after having declared his wife kari with 
Nazru Dahani he had killed her. in tke 
house with lathi blows and that the karo 
had immediately run away and the evi- 
dence afforded by her clothes. This gives 
rise, we think, to a fair inference not 


incompatible with the evidence on the. 
record: that he found the man and the. 


woman together though not in the actual 
act of sexual intercourse. 

It appears that this unfortunate woman 
was pregnantand was six months. ad- 
vanced in pregnancy. We think, therefore, 
that the .confession and the other evidence 
on the record shows that the accused 
found the man and the woman together 
in' his house and that therefore he acted 
under provocation when he killed the 
woman. Taking into account the nature 
and temper of these people of the class 
of the accused, when their honour, or 
perhaps it would be more correct to say— 
the possession—of their woman is con- 
cerned, we think that under the circum- 
stances, his case is within Excep. I to 
s. 300, Indian Penal Code. But while we 
are prepared to reduce the offence from one 
of murder to one of culpable homicide not 
amounting to murder under s. 304, Part Í, 
Indian Penal Code, this is not a case where 
‘the provocation is so extreme as to call for 
a light sentence. It is true that there was 
grave and sudden provocation but it was 
not so grave as in the case, the learned 
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Advocate relies on, where the woman was 
found in the act of intercourse with the 
man. We alter the conviction from one 
under s. 302 to one under s. 304, Part 1, 
Indian Penal Code, and we reduce the 
sentence of transportation for life to one 
of 10 years’ rigorous imprisonment. We 
accordingly dismiss the appeal. 


N. Appeal dismissed. 


ent n a” we 


LAHORE HIGH COURT 
Second Civil Appeal No. 652 of 1936 
December 4, 1936 
Skemp, J. 
NARANJAN SINGH—Ptalntirr— 
' APPELLANT : 
` VETSUS 
KARAM CHAND AND OTAERS— DEFENDANTS 
— RESPONDENTS ` 

Second appeal — Lower Courts differing on legal 
interpretation of admitted facts—Second appeal, com- 
petency of—Minor— No formal appointment of guar- 
dian - Sanction of Court neither sought nor granted— 
Minor, if prejudiced - Civil Procedure Code (Act V of 
1808), O. XXXII, rr. 3, 7. 

Where as to the facts there is no difference between 
the two lower Oourts but they have differed on the 
legal interpretation to be placed on the admitted facts, 
a second appeal lies. on 

Where no formal order was made appointing a 
guardian ad litem as required by O. XXXII, r. 3, 
Civil Procedure Code, and no sanction was sought, or 
granted by the Court, to the compromise as required 
by O. XXX, r. 7, the irregularities are seriuus and 
the minor is prejudiced. The fact that the minor was 
near his majority and took an active part in the 
proceedings is immaterial. 


S. 0. A. against a decree of the Senior 
Sub-Judge, Lyallpur, dated March 14, 1936, 
reversing that of the Sub-Judge, Second 
Olass, Lyallpur, dated January 6, 1936. 

-Messrs, Achhru Ram and Inder Deva, for 
the Appellant. l 

Messrs. M. C. Mahajan and Hem Raj 

Mahajan, for the Respondent. 


Judgment.—The property in dispute in 
this second appeal consists of two ahatas 
Situate at Lyallpur on which a house has 
been -built. It was inherited by Ladha 
Singh and his brother Sham Singh from 
their father. In 1922 Ladha Singh gifted 
his share to his minor son Narinjan Singh. 
The gift was oral and attested by a muta- 
tion sanctioned on April 24,1922. Subse- 
quently, Ladha Singh and Sham Singh 
mortgaged the property for Rs. 6,000 to 
Piara Singh. On September 22, 1930, Ladha 
Singh, acting as mukhtar of Sham Singh 
and guardian of Narinjan Singh, mortgaged 
the property in dispute, to Karam Ohand 
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and Musammat , Lal Devi for Rs. 7,500. 
The deed provided inter alia that the pre- 
vious mortgage of Rs. 6,000 should be 

deemed. | 
ee January 26, 1933, the mortgagees 
Karam Chand and Musammat Lal Devi sued 
Narinjan Singh, Ladha Singh and Sham 
Singh for Rs. 650 interest. The Court 
granted the plaintifs a decree but held 
that Narinjan Singh was not liable undér 
the mortgage and exempted him from this 
decree. 

Karam Chand and Musammat Lal Devi 
lodged a suit on February 23, 1934, against 
Narinjan Singh, Ladha Singh and Sham 
Singh for a declaration that they were 
morigagees of the property mortgaged by 
the deed of 1930. In the plaint Narinjan 
Singh was described as a minor and Ladha 
Singh as his guardian; but no order was 
made by the Oourt appointing Ladha Singh 
or any one else as. guardian of Narinjan 
Singh. A long written statement was lodg- 
ed on behalf of Narinjan Singh in the 
name of his paternal grandmother Musammat 
Karam Devi. Issues weie framed and the 
case went to trial. On December 6, 1934, 
aii’ application was: made to refer the sult 
to arbitration. The application is some- 


what ungrammatical but contains a passage’ 


ich may be translated as follows:— _ 
ye eres Singh is a minor. I, Ladha Singh, 
his father and Musammat Karam Devi, his. grand- 
mother, ie the guardian of the minor, who. wish 
to ‘settle the matter by arbitration which will be 
for ‘the benefit of the minor. 


2 


Sanction was requested for the reference 


to arbitration. On this the Sub Judge 
wrote: Ijazat hai. The arbitrators gave 
their award in favour of the plaintiffs, 
holding that Rs. 7,590 .were due to them. 
Objections were filed by. Musammat Karam 


Devi on behalfof Narinjan Singh and issues” 


were framed, but before evidence was taken 
the case was compromised on March 11, 
1935. The amount due to the plaintifs was 
reduced to Rs. 7,250 inclusive of interest 
to be paid by the end of June. If this was 
done, the previous decree was to be null 
and void' and the properly released. The’ 
previous ‘decree, however; was not binding 
on Natinjan Singh. . 

This, compromise was signed by the 
plaintiffs, by Ladha Singh and by Narinjan 
Singh as wellas by three Pleaders. . 

Narinjan Singh, who was born on April 
19, 1917, attained his majority a few weeks 
later, on April 19, 1935, and cn July 15, 1935, 
lodged a suit for a declaration that the 
compromisé was not bindingon him. The 
trial Judge granted him’ a decree, but this 
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was reversed by the Appellate Court which - 


found that although there had been irre- 
gularities, Narinjan Singh was oot prejudic- 
ed and that he had been de facto represent- 
ed by Musammat Karam Devi throughout. 


Narinjan Singh has lodged a second 


appeal. 

A preliminary objection was taken that 
the findings of the lower Court that the 
minor was not prejudiced and was sub- 
stantially represented by Musammat Karam 
Devi are findings of fact and that no second, 
appeal lies. I do not agree. As to the 
facts there is no difference between the two 
Courts. They have differed on the legal 
P RRR to be placed on the admitted. 
acts. 

Admittedly there were irregularities and, 
it seems to me, Very serious irregularities. 


No formal order was Made appointing a 


guardian ad litem as required byO. XXXII, 
r. 3, Civil Procedure Oode, and no sanction 
was sought, or granted by the Court, to the 
compromise as required by O. XXXII, r. 7, 
Civil Procedure Oude. The argument of the 


respondents is that the minor was near 


his majority, that he took an active part in 
the proceedings and that he was effectively 
represented by Musammat Karam Devi 
although no order of appointment was made. 
These arguments have noforce. A minor 


isa minor until the date of his majority, 


and both Courts have found that in fact - 


Musammat Karam Devi never attended a 
single hearing. It seems to me that the 
person effectively conducting the litigation 
was’ Ladha Singh. Now the interests of 
Ladha Singh and his son'in reference. to 
this property were by.no means identical; 
they were possibly opposed ‘I 
trying the suit brought by Karam Chand 
never gave his mind to the question whether 
the compromise was beneficial to the minor, 


In these circumstances I think that Narinjan' 


Singh is entitled to the decree wuico he 
sought. 
Appellate Court, and restore that granted by 
the ‘trial Court. . 
Singh is to have his costs throughout. 


N. Appeal allowed. 


The Judge: 


I reverse the decree of the lower. 


The plaintiff Narinjan.- 
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ALLAHABAD HIGH COURT. 
' Full Bench 
Appeals Nos. 138 and 139 
of 1931 
SULAIMAN, C. J., BENNET AND BAJPAI, Jd. 
April 30, 1937 
MOOL CHAND—DEFENDANT—-APPELLANT 
versus 
‘Musammat CHAHTA DEVI AND ANOTSER 

— PLAINTIFFS AND OT8ERS—DEFENDANTS 

~~ RESPON DENTS 

Hindu Law—Succession—Disqualification—Leprosy 
—Leprosy not congenital but acquired before father’s 
death— His interest in ancestral property along with 
brotkers—Whether can claim partition—Such person 
appening to be last surviving member of family— 
Whether becomes fresh stock of descent to the exclu- 
ston of daughters of predeceased brother. 

A person, who had not been a Ieper from birth, 
but was afflicted with leprosy of a sanious or viru- 
lent type at the time of the death of nis father, 
and had previously acquired an interest in the 
joint ancestral property by his birth along with 
his brothers would not be completely divested of 
such an interest, though he would be disqualified 
from claiming a partition of his share or claiming 
an allotment of his share at the time of partition so 
long as his leprosy lasts, and in spite of the res- 
tricted disqualification under which he would 
labour, if he happens to be the sole surviving 
member of the family, then the propsrty which had 
become originally vested in him by birth would 
belong to him, and he would become a fresh stock 
of descent to the exclusion of the daughters of the 
last predeceased brother. [p. 837, col. 2; p..838 col. 1.] 

[Case-law discussed,] 

S. O. A. from a decision of the Sub-Judge, 
Muzaffarnagar, dated January 2, 1934. 

Order of Reference to a Full Bench 

Sulaiman, C. J. and Bennet, J.—This 
is a’ defendant's appeal arising out of a 
suit for recovery of possession of cer- 
tain house properties. Originally part of 
the properties belonged to Diwan Singh 
who had four sons including Kanhaiya 
Lal. It is an admitted fact that after the 
death of Diwan Singh there was a partition 
among his four sons and Kanhaiya Lal 
with his branch got a distinct one-fourth 
share. It is also an admitted fact that 
there was no formal partition between 
Kanhaiya Lal and his sons or between his 
sons inter se. On Kanhaiya Lal's death, 
there were three sons, Jai Kuar Mal, 
Sant Lal and Sheo Singh. On these Jai 
Kuar Mal died issueless and shortly after 
him Sant Lal died who left a widow and two 
daughters who are the present plaintiffs. 
Sheo Singh survived. The position then 
is that if Sant Lal was the last male 
owner, then on his death his property de- 
volved on the present plaintiffs who are 
his daughters in spite of the fact that Sneo 
Singh survived him. On the other hand, 
if Sheo Singh had an interest in the family 
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property and was the last surviving mem- 
ber then on Sheo Singh's death the proper- 
ty would pass to the collaterals and would 
not devolve on Sant Lal's daughters, who 
had predeceased his brother. It is now 
also an admitted fact that Sheo Singh had 
been suffering from leprosy of a sanious 
or virulent type at the time of the death 
of his father, Kanhaiya Lal. But it has 
been found that it had not been congenital. 

The principal question for consideration 
in this case is whether Sheo Singh ac- 
quired any interest in the property of 
his graudfather Diwan Singh or his 
father, Kanhaiva Lal, and whether he 
could succeed to the entire estate by 
survivorship on the death of Sant Lal; 
or whether on accouut of his disease he 
was disqualified from acquiring any in- 
terest in this property at all so that on 
the death of Kanhaiya Lal and his eldess 
son the property remained vested in Sant 
Lal alone and Sheo Singh had no share, 
with the result that on the death of Sant 
Lal that property devolved on his daugh- 
ters to the exclusion of Sheo Singh. On 
this point there has unfortunately been a 
eonflict of opinion in this Court. In the 
case in Ram Ghulam v. Ram Suhai (1) a 
ruling of the Bombay High Court was fol- 
lowed and it was held that if incurable 
leprusy was contracted before partition, it 
would exclude the person afflicted with it 
from the share in the ancestral estate. 
The case was remanded as there was no 
clear and definite finding on that point by 
the Court below. On the other band, in. 
Tirbent Sahai v. Muhammad Umar (2) it 
was held that a member of a joint Hindu 
family who had acquired by his birth an 
interest in the joint family property was 
not divested of that interest by subse- 
In Man Singh v. 
Gaini (3) it was neld that there is no prin- 
ciple of Hindu Law under which a person 
who contracts the disease of leprosy is 
thereby disqualified from dealing with his 
own property or from dealing with joint 
family property so as to bind his sons, pro- 
vided the alienation is made for legal 
necessity. 

The opinion expressed inthe other High 
Courts is contrary to the cpinion expressed 
in the later cases of this Court. See Ananta 
v. Ramabai (4), Ram Sahye Bhukkut v. Lalla 


(1) A WN i881, 121. 

(2) 28 A247;3 AL J 4;A WN 1905, 265, 

(3) 40 A 77; 43 Ind. Cas. 62; AI R1918 All. 377; 
A LIBO  — . 

(4) i B 554. 
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Lalji Sahye (5), Ram Soonder Roy v. Ram 
Sahye Bhugut (6) and Kayarohana Pathan 
v. Subbaraya Thevan (7), This latter case 
has been approved of. by their Lordships 
of the Privy Council in Ramabai v. Harnabi 
corresponding to A I R 1924 P. 0.125 (8). 
But in these last mentioned cases the 
only question which directly arose was as 
to whether deformity and unfitness for 
social intercourse arising from the virulent 
and disgusting nature of the disease would 
be the most satisfactory test, and not 
whether it should exist at the time of the 
partition. In the Full Bench case in Deo 
Kishen v. Budh Prakash (9) it was laid 
down that when once the estate has vested 
in an- individual, it cannot be divested 
_ by reason of her insanity. But in that case 
the question had arisen with regard to 
a widow who had not been born insane, 
but was insane at the time of her hus- 
band’s death when the succession opened 
to her. That case is, therefore, distinguish- 
_ able. An entirely new view has been taken 
in Muthusami Gurukkal v. Meenammal (10) 
where it has been laid down that the 
right of amember of a Hindu joint family 
to share: in ancestral property which has 
come into existence at birth is not lost but 
is only in abeyance by reason of a subse- 
quent disqualification and that it subsists 
all through although it is incapable of en- 
forcement at the time of partition, ifthe 
disqualification then exists; but if on the 
death of all the other members the dis- 
qualified member becomes the sole surviv- 
ing member of the family, he takes the 
whole preperty by survivorship. Section 10 
of Ch. Ii of the Mitakshara -(Colebrook’s 
Translation) deals with such disqualifica- 
tions and placita and 7 are relevant. 
There is no doubt that disqualified persons 
are debarred of their shares if their dis 
qualification arose before the division of 
the property and if the defect is remov- 
ed at a period subsequent to partition, the 
right: to partition takes effect by analogy 
of a son born affer the death of his 
father. Chapter VIII, para. 4 of the Vira 
(5) 8 O 149;9 OL R 457. 
(8) 8 C 919 


(7) 38 M 250; 19 Ind. Oas. 690; A I R 1916 Mad. 
470; 25 ML J 251. 

(8) 48 B 363; 80Ind. Oas, 193; AI R1924 P O 
125; 50 LA 177; 26 Bom. ,L R 30822 A LJ 384; 
46 M LJ 537; (1924, MW N 357; 20 LW 810 0 
& A LR 829; 220 WN 129; LR5A (PO) 92:1 O 
W N 225 (P 0). l 

(9) 5A 509; A W N 1883, 105. 

(10) 43 M 464; 55 Ind. Cas. 576; A IR 1920 Mad’ 
ro 38 ML J 291; (1920) M W N 253; 27 MLT 
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Mitrodaya (Golapchandra Sarkar's Trans- 
lation) contains a clearer rule of law ap- 
plicable to both partition and succession. 
Sheo Singh having died in 1912, the case 
is not governed by Act XII of 1928. 
We think that the question is of great 
importance, particularly as there‘are various 
kinds of defects which constitute dis- 
qualification. We are therefore of the 
opinion that the following question of law 
should be referred to a Full’ Bench for 
determination: (1) Whether a person, who 
had not been a léper from birth, but 
was afflicted with leprosy of a sanious or 
virulent type at the time of the ‘death of 
his father, became entitled to an interest 
in the joint ancestral property along with 
his brothers or not? (2) Even if he was 
disqualified from taking a share in the 
family property in the lifetime of his bro- 
thers, whether the property became vested 
in him if he happened to be the sole 
surviving brother so that he got the prop- 


erty and became a fresh stock of des- 


cent to the exclusion of the daughters 
of his last pre-deceased brother? 


Messrs. N. P. Asthana and R. K. S. 
Toshniwal, for the Appellant, 
Mr. G. S. Pathak, for the Respondents. 


OPINION.—This is a defendant's 
appeal arising out of a suit for recovery 
of possession oł certain house properties. It 
is sufficient to state that Kanhaiya Lal 
was the owner of the property, and où his 


. death left two sons Sant Lal and Shec 


Singh, and a third son Jai Kuar Mal 
who died issueless Sant Lal died later 
leaving a widow and two daughters, wh 
are the present plaintiffs. Sheo Singh hac 
not been a leper from his birth, but was 
certainly a leper at the time wher 
Kanhaiya Lal died and died a leper 
The defendarits are representatives of cer 
iain collaterals of Sheo Singh. The plaint 
iffs claimed that on account of his lepros; 
Sheo Singh did not acquire any interest 1 
this property at all and that according] 
on the death of Sant Lal, who was th 
sole owner, the property devolved cn hi 
widow and then on his daughters. Th 
defendants, however, contended that inal 
much as Bheo Singh: had not been sufferin 
from congenital leprosy, he had an interes 
which devolved on his own legal heirs afte 
his death. The case came up before tv 
of us, whoon account of the important 
of the point involved referred the tv 
{ollowing questions tothis Full Bench f 
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answers: 

(1) “Whether a pergon, who had not been a leper 
from birth but was afflicted with leprosy of a sanious 
or virulent type at the time of the death of his 
father, became entitled to an interest in the joint 
eae property along with his brothers or 
no 

(2) Even if. he was disqualified frém taking a 
share in the family property in the lifetime of his 
brothers, whether the property became vested in 
him if he happened to be the sole surviving brother 
so thathe got the property and became a fresh stock 
of descent to the exclusion of the daughters of bis 
last predeceased brother ? 

The texts of the Mitakshara, which is of 
paramount authority in this province, are 
somewhat ambiguous on the main question 
which arises in this case. In Oolebrooke’s 
translation the texts of the commentary have 
been re-arranged under chapters and sez- 
tions and paragraphs serially numbered, 
although such an arrangement does not 
find .a place in the original. It will be 
convenient to refer to these by number. 
Ohapter IL, s. 10 deals with the question of 
exclusion from inheritance. The commen- 
tator notes that the author has stated an 
exception to what has been said by him 
respecting the succession of the son, the 
widow and other heirs, 
reunited parcener. The original text of 
Yajnyawalkya is quoted : 

“An impotent person, an outcast, and his issue, one 
lame, a madman, an idiot, a blind man and a person 
afflicted with an incurable disease, as well as others 
(Similarly diequalified), must be maintained exclud- 
ing them, however, from participation.” 

Then certain terms are defined and cer- 
lain explanations are added until we come 
{0 para. 6 where it is stated: 

“They are debarred of their shares, if their dis- 
yualification arose before the division of the property. 
3ut one, already separated from his co-heirs, is not 
leprived of his allotment.” 


Paragraph 7 says : 

“If the: defect -be removed by medicaments or 
ther meang as penance and atonement at a period 
ubsequent to partition, the right of participation 
akes effect by analogy to the case of a son born 
fter separation.” 

‘The text of Yajnyawalkya is then quoted : 
“But their sons, whether legitimate, or the off- 
ering of the wife by a kinsman, are entitled to allot- 
„ents if free from similar defects.” 

These texts and the comments leave no 
oubt in one’s mind that there is a dis- 
ualification on a person who is suffering 
rom an incurable disease, which is defined 
y the commentator as meaning an irreme- 
iable distemper, such as marasmus or the 
ke. It is noteworthy that the commentary 
uotes a verse of Manu: 

“Impotent persons and outcasts are excluded from 
share of the heritage; and so are persons born blind 
ad deaf, as well us madmen, idiots, the dumb, and 

ose who have lost a sense or a limb.” i 
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_ It is significant that as regards blind and 
deaf persons there is a qualification that 
they. should be born blind and deaf, where- 
as there ie no such qualification as regards 
madmen, ete. Thus there can be disease 
whichis not only congenital but also one 
which has supervened, and in either case 
there would be a disqualification. The 
difficulty isin trying to find out whether 
the disability merely means that the person 
is disqualified from getting any interest in 
the ancestral property if he was disauali- 
fied at the time of his birth or from getting 
an inheritance if he is disqualified at the 
time when the succession opens. The 
actual word used in the text is “daya,” 
which the learned Judges of the Madras 
High Court in Muthusami Gurukkal v. 
Meenammal (10) at p. 469* refrained from 
trying to define. But it was pointed out by 
Coutts-Trotter, J. in Pudiava Nadan v. 
Pavansa Nadan (11) at p. 9761, that the word 
has been defined in the Mitakshara itself 
as meaning both an obstructed as well as 
unobstructed inheritance : see Chap. I, s. 1, 
para. 3. Thetexts quoted from the Mitak- 
shara make it quite clear that the case ofa 
person suffering from an incurable disease 
is an exception to the right of succession 
dealt with by the author previously, and 
that such a person is debarred of his share, 
if the disqualification arose before the 
division of the property, but that one who 
had already separated from his co-heirs 
would not be deprived of his allotment, and 
that if at a subsequent period the defect be 
removed in any way, then the right of 
participation would take effect. It is 
further clear that although the disquali- 
fication attaches to the affected person 
directly, his sons, whether legitimate or 
not, are entitled to allotment if they 
themselves be free from similar defects. 
It would, therefore, follow that the dis- 
qualification is a personal one and disen- 
titles the person suffering from the defect 
from claiming a share or allotment at the 
time of the division or the partition, and 
that his right is really in abeyance so 
long as the defect continues, and would be 
revived as soon as it is removed, and fur- 
ther that he can be a stock of descent and 
his interest can devolve on his offspring. 
No text of the Mitakshara has been 
pointed out to’ us which would expressly 

(11) 45 M 949; 69 Ind. Oas. 313; AIR 1923 Mad. 
215; 43M L J 596; 16 L W 563; (1922) M W N 693; 
31 M L T320(F B). 


*Page of 43 M.—-[Ed.] 
{Page of 45 M.—~[#d.] 
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lay down that the interest which a quali- 
fied person acquires by birth would be 
lost or divested by reason of a superven- 
ing disease. Of course if he was suffering 
from such a disease atthe time when the 
succession opened in the case of collateral 
inheritance, he would be disqualified; but 
it does not follow that if the property had 
already become vested in him by reason 
of his birth, he wculd be deprived of an 
interest in the property by reason of his 
subsequent illness. In the absence of any 
clear text, one would prima facie be 
inclined to hold that the disqualification 
is merely personal and a temporary one, 
and does not- involve an extinguishment 
of all interest in the property. 

‘The learned Counsel for the respondent 
has relied on several cases which can be 
easily distinguished. In Ananta v. Rama- 
bai (4) the only question was whether 
the incurable leprosy was of the sanious 
or ulcerous type contracted before partition 
in which event it would exclude the person 
afflicted with it from a share in the an- 
cestral property. It was never held in that 
case that there was acomplete extinguish- 
ment of allhis rights. It may further be 
noted that in that case Ananta who had 
been suffering from leprosy was alive and 
was a defendant to the suit. In Bapuji 
Lakshman v. Pandurang (12) on the death 
of Bapuji he left two heirs Lakshman, who 
was born deaf and dumb, and Pandurang, 
his brother’s son. The latter had sub- 
sequently sold a part of the property. 
Later Lakshman married and had a. son; 
the plaintiff, who sued to recover his half 
share. The learned Judges pointed out at 
p. 621* that the law in this respect in Bombay 
was the same as in Bengal and that there- 
fore they should follow the rulings of the 
Bengal High Court. If they applied the 


Dayabagha Law, then of course the position. 


would be different because on the death 
of Bapuji the property would be inherited 
by: Pandurang only and would not devolve 
on Lakshman at all who was disqualified at 
the time that the succession opened. In 
Ram Ghulam v. Ram Sahai (1) the findings 
of the Court below were inconclusive. 
TLe learned Judges merely held that it is 
incurable leprosy only of the sanious or 
ulecerous type which, if contracted -before 
partition, excludes the person afflicted 
with it from a share in the ancestral 
estate; and as there was no distinct find- 
ing by either of the lower Courts on the 

(12) 6 B 616. i 5 

*Page of 6 B.—[Ed.] 
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necessary points, issues were sent down for 
determination. The case is, therefore, clearly 
distinguishable. i 

Similarly, in Ram Soonder Roy v. Ram 
Sahye Bhugut (6) a lunatic, a member of 
a joint Mitakshara family, was himself 
suing to recover the property belonging to 
the joint family, and it was held that as 
he was disqualified and was not entitled to 
a share or partition in the property, but 
only to maintenance, he covld not sue to 
recover joint family property. The learned 
Judges were careful to remark at p. 922* 
that the plaintiff had no such right in tke 
property in dispute as would entitle him 
to maintain this suit for the purpose of 
restoring it tothe joint family. They did 
not lay down that he had no interest in 
tke ancestral property at all or that any 
interest he might have acquired nad been 
completely destroyed and extinguisted. We 
then come to the Full Bench case of this 
Court, namely Deo Kishen v. Budh Prakash: 
(9). In that case the learned Judges laid 
down in clear terms at p 5127: 

“When property has once vested by succession 


in the heir, his subsequent insanity will not be: a 
ground for its resumption." 


It was held that a person is disqualified- 
under Hindu Law from succeeding to-prop- 
erty, if he is insane when the succession’ 
opens, whether his insanity .is -curable or- 
incurable. In that case a person who had 
become qualified to succeed’ to a property 
was previously insane. It was beld that 


it.in consequence of: his disqualificationr 
when the succession opened. The case in- 
Tirbenit Sahai v. Muhammad Umar (2) 
really goes much further than the 
Full Bench case which it purported 
to follow. It was held in that case that 
a suit brought by a lunatic to recover 
possession of his share as’ a mem- 
ber of a joint Hindu family in- certain 
house properties was maintainable if the 
lunacy was not congenital but had super-. 
vened after his birth. This case appears 
to be contrary to the texts of the Mitak- 
shara quoted above, is certainly inconsistent 
with several rulings of the Indian High 
Courts end does not lay down good law. To 
hold that the supervening insanity would 
not divest the interest which the plaintiff 
had so acquired by birthright is one thing 
and tohold that the right to partition can 
bé enforced while the insanity still lasts is 


*Page of 8 O.— Ea 


{Page of 5 A.— [Ed. 


he was not entitled to resume the prop- | 
erty from an heir who had succeeded to | 


1937 


quite another. The latter right is certainly 
denied to an insane member of a joint 
‘Hindu family by the Hindu Law. In 
‘Man Singh v. Gaini (3), a person who had 
.contracted the disease of leprosy subse- 
quent to his birth was held not to be 
disqualified from dealing with his own 
.property or from dealing with joint family 
property so as to bind his. sons, provided 
the alienations were made for legal neces- 
sity. It is not necessary in the present case 
‘to consider the-soundness of this ruling, as 
‘it .appears to be doubtful whether a leper 
who is notentitled to claim a share on 
partition can alienate his share for legal 
necessity. But it may be pointed out that 
the only .other co-parceners were his sons 
and the property’: had been inherited by 
the father, who was suffering from leprosy; 
from his ancestors and the alienation had 
been made to discharge certain antecedent 
debts. 
There are several cases of the other 
High Courts which are directly in favour 
of the appellant. In Muthusami Gurukkal 
~v Meenammal (10), it.was held by a Division 
Bench of the Madras.High Court that the 
right-of amember of a joint Hindu family 
to share in ancestral , property comes into 
existence ‘at birth, and is not lost but is 
‘only in abeyance by reason of a disquali: 
fication, and that it subsists all through, 
-Although it is incapable of enforcement at 
„the time of partition, if the disqualification 
then -exists; and that therefore if on the 
death of all the other members the 
disqualified member becomes the sole 
surviving member of the family, he takes 
the whole property by survivorship. This 
case is directly in point, and we agree 
with the conclusion arrived at in that 
ruling. This case was followed by another 
_ Bench of the Madras High Court in Venka- 
-teswara, Pattar v. K. Mankayammal (13). 


It was pointed out there that there was ` 


a distinction in matters of succession 
between a congenital disability and 
supervening disability. Supervening dis- 
: ability does not affect a right already 
vested by birth; and that accordingly a 
_ disqualified person may be a co-parcener 
enough to take by survivorship. The Patna 
‘High Court in Dilraj Koer y. Rikheshwar 
Ram Dube (14), came to the conclusion that 
. under the’ Mitakshara School of Hindu Law 


(13) AT -R 1935 Mad. 775; 160 Ind. Cas. 624; 69 M 
L 3 410; (1935) M W N 1271;42 L W 955; 8 R M 


_ (14) 13'Pat. 712; 151 Ind. Oas. 419A I R 1934 
< Pat. 373; 15 P L T 479;7 R P91. 
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a co-parcener taking an interest in the 
family property by birth merely becomes 
incapable of enforcing his right toa share 
upon partition upon becoming afflicted 
with madness and does not lose all his 
co parcenary interest by reason of the 
disability; and therefore where the disquali- 
fication supervenes later and the disqualified 
person is the sole surviving member, he 
takes the whole estate by survivorship. 

The Bombay High Court in a recent case 
in Vithaldas Govindram v. Vadilal Chhagan- 
lal (15), has expressed the same view and 
held that under the Mitakshara School of 
Hindu Law a co-p reener taking an interest 
in thefamily property by birth, does not 
lose his status asa member of co-parcen- 
ary interest by reason of subsequent lun- 
acy, although his ‘lunacy may disqualify 
him -from asking for a share at partition, 
and that where therefore such a member 
sole surviving member of 
the family, he takes the whole property by 
survivorship. Itis thus clear that there is 
a great preponderance of authority in 
favour of the view which has been express- 
ed inthis Court and according to which 
there is not a complete destruction of the 
proprietary interest of a member of the 
family who becomes a leper subsequently, 
but that the disqualification ie a personal 
one and is confined to his right of claim- 
ing a partition or being allotted a share at 
the time of division, so that if it so hap- 
pens that there is no other co-parcener 
left except himself and he becomes the 
sole member of the family and there has 
been no occasion for partition, he acquires 
the entire estate and becomes the owner of 


- it, with the result that on his death it would 


devolve on his‘ legal heirs and not on the 
heirs of the last deceased so-parcener. 

Our answers to the questions referred to 
us are: (1) that a person, who had not been 


.a leper from birth, but was afflicted with 


leprosy of a sanious or virulent type at the 
time of the death of his father, and had 
previously acquired an interest in the 
joint ancestral property by his birth along 
with his brothers, would not be completely 
divested of such an interest, though he 
would be disqualified from claiming a 
partition of his share or claiming an 
allotment of his share at the time of parti- 
tion so Jong as his leprosy lasts, and (2) 
that in spite of the restricted disquali- 
fication under which he would labour if he 
happens to be the sole surviving member 


(15) AIR 1936 Bom. 191; 163 Ind, Qag. 129; 38 
Bom. L R 257; 8 R B 442. 
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of the family, then the property which 
had become originally vested in him by 
birth would belong to him, and he would 
become a fresh stock of descent to the 
exclusion of the daughters of the last pre- 
deceased brother. 


D. Reference answered. 





CALCUTTA HIGH COURT 
Criminal Admitted Appeals Nos. 35, 36, 
37, 55 and 56 of 1937 
May 3, 1937 
HENDERSON AND Biswas, Jd. 
MOHAMMAD SHARIFF KHAN AND 
OTHERS~-APPELLANTS 
VvETSUS 
EMPEROR—Oppogite Party 

Criminal trial—Jury — Penal Code (Act XLV of 
1860), ss. 120-B, 326—Trial for murder— Conviction 
for conspiracy to commit offence under s, 326— 
Absence of evidence of agreement — Judge not ex- 
plaining implication of charge—No explanation that 
evidence was circumstantial ~Held, conviction could 
not stand. 

Theaccused were put on their trial in connection 
with a murder. They were convicted of conspiracy 
to commit an offence punishable under s. 326, Penal 
Code which was one ofthe many charges brought 
against them, Thejury returned a verdict of ‘not 
guilty’ and on being asked by the Judge if they had 
to add anything they returned a verdict of ‘guilty of 
conspiracy’ by a bare majority. The Judge never 
explained to the jury the implication of a conspiracy 
to commit an offence under s. 326, and he did not put 
the evidence before the jury at all with refer- 
ence to this charge. The evidence did not prove a 
conspiracy to commit an offence under s. 326. 
Nor ‘did the Judge explain to the jury that the 
evidence upon which the prosecution relied was 
circumstantial evidence only. He did not point out 
to the jury that a conviction can only be based upon 
circumstantial evidence if the circumstances proved 
are inconsistent with the innocence of the accus- 


ed: 

Held, that the conviction could not be upheld as 
there was never any evidence to support the parti- 
cular conspiracy of which the appellants have been 
found guilty ; 

Held, further, that as the accused had a long and pro- 
tracted trial and the Jury were not satisfied that the 
main charges relating to the actual assault were made 
out against them, a new trial should not be ordered. 


Messrs. Carden Noad, Probodh Chandra 
Chatterjea iin No. 35), Radhika Ranjan 
Guha (in No. 36), Joy Gopal Ghose (in 
No. 37., Hira Lal Ganguli, Sudhir Chandra 
Chaudhuri (in No. 55), Sudhansu Sekhar 
Mookerjea and Pritt Bhusan Burman (in 
No 956), forthe Appellants. 

Mr. D. N. Bhattacharya, for the Crown. 

Henderson, J.—The appellants have all 
been convicted of conspiracy to commit an 
offence punishable undar s. 326, Penal 
Code. This was only one of many charges 
which were made against them: they were 
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put on their trial in connection with the 
alleged murder of a man named Rama. It 
is not really disputed that this man was 
set upon in a narrow lanein the town of 
Howrah and there murdered by somebody. 
In view of the course which the case took 
in the Sessions Court, it is not necessary 
to discuss the details of the actual murder. 
Now, the learned Judge unfortunately made 
some errors of procedure in dealing with 
the ease. A charge of conspiracy is triable 
not by jury but by assessors. Thus instead 
of taking a verdict, he should have taken 
the individual opinions of the jurors nd 
then proceeded -to pronounce his own judg- 
ment. The appellants would then have had 
an appeal to this Court on the facts. Then 
again he did not ascertain the opinion of 
the jury sufficiently for him to determine 
the question of sentence. In the absence 
of a finding that the murder was committed 
as a result of the conspiracy, the maximum 
sentence would be one of seven years. 
Now, in this case, in which the jury almost 
certainly refused to accept the evidence 
with regard to the actual occurrence, there 
is absolutely nothing to show that the 
injuries inflicted upon this man were in 
any way the result of the alleged conspiracy. 
In that view of the case, a sentence of 
ten years’ rigorous imprisonment could not 
be supported. 

Now, the first contention raised on be- 
half of the appellants is that the learned 
Judge obtained this verdict of guilty—I may 
note it was the narrowest possible verdict 
of 5 to 4—in an irregvlar manner. What 
happened wasthis: There were a mass of 
charges and the jury were asked to state 
their verdict on each of them in the case 
of every one of the accused. Asa result, 
they brought in a verdict of ‘not guilty’ on 
the whole lot in fovour of all the accused. 
The learned Judge then proceeded to say: 
“Have you got anything to add to the 
charges ?” The result was that this 5 to 4 
verdict of guilty of conspiracy was then 
breught in. Iam not prepared to say that 
the learned Judge was not justified in 
attempting to find out what the view. of 
the jury was on certain minor charges. 
But the opinion of the jury must be inter- 
preted in view of the words in which it 
was given. The learred Deputy Legal 
Remembrancer asked us toinfer that the 
jury very probably thought that the evi- 
dence with regard to the occurrence was 
true and that certain persons amongst the 
accused were guilty of a substantive offence 
under s. 326. Now, I can only say. that 
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the inference I draw is exactly the oppo- 
site. If the jury had really formed such 
an opinion, there was nothing to prevent 
them from saying so, and when, in answer 
to the learned Judge's question, they merely 
said ‘guilty of conspiracy’, the implication 
is that they were not prepared to ccnvict 
the appellants of anything else. 

The result, therefore, is that this con- 
viction must be supported on the suppo- 
sition that the jury did not accept the 
evidence, (in other words most of the 
evidence) brought in the case upon which 
the. prosecution relied to implicate the 
accused persons in the actual occurrence. 
The present verdict cannot be supported 
for two reasons: in- the first place, the 
learned Judge never explained to the jury 
the implication of a conspiracy to commit 
an offence under s. 326; in the second 
place, he did not put the evidence before 
the jury at all with reference to this 
charge. He was quite rightly, perhaps, 
more concerned with the evidence upon 
the main charges. 

I do not suppose for one moment that 
the jury would have brought in this ver- 
dict if itsimplication had been explained 
to them. It implies that the accused per- 
sons did not agree to murder the deceased 
but that they agreed to commit a parti- 
cular form of hurt in a particular way. 
Now, I will assume that the evidence upon 
which Mr. Bhattacharya has relied is evi- 
dence of a conspiracy. Itis most certainly 
not evidence of a conspiracy to commit an 
offence under s. 326. It could not possibly 
at its highest be anything more than evi- 
dence of a conspiracy to commit an offence 
under s. 323. The most, therefore, we 
could do for the prosecution in this appeal 
would be to alter the conviction to one 
under that section. But we are not pre- 
pared to take that course. The learned 
Judge should have explained to the jury 
that the evidence upon which the prose- 
cution relied was circumstantial evidence 
only. There is no direct evidence of an 


actual agreement~to do anything. There’ 


was no approver put into the witmess-bcx. 
The prosecution merely asked the jury to 
infer from certain facts that there was an 
agreement to do something. The learned 
Judge should then have pointed out to the 
jury that a conviction can only be based 
upon circumstantial evidence if the circum- 
stances proved are inconsistent with the 
innocence ot the accused. 

Had the learned Judge explained this 
charge to the jury, I do not believe for one 
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moment that they would have convicted 
on it. The case is as weak a case of 
conspiracy as I have ever seen. The rele- 
vant evidence merely amounts to this: that 
certain persons heard the appellants in 
various public places utter threats against 
the deceased; for example, there was 
evidence that a hawker heard some of the 
appellants say that it would be a good 
thing if the deceased was beaten. Then 
again another appellant made a similar ree 
mark but ofa slightly more specifie kind. 
All that this «mounts to is that the per- 
sons who made‘these threats were desirous 
of something unpleasant happening to the 
deceased. It is certainly most useful evi- 
dence as evidence of previous conduct on 
the actual murder charge itself. But no 
sensible person would be prepared to infer 
from this that the persons who uttered 
these threats had agreed together to beat 
the deceased. It is interesting to note that 
this very evidence was made the basis of 
an order unders. 107, Criminal Procedure 
Code. Of course, if it is evidence of con- 
Spiracy now, it was evidence of conspiracy 
then. But at that time a sensible view 
was taken of it, and it was regarded in 
its true perspective. Then, apart from that, 
there is only evidence of ill-feeling bee 
tween the parties. That, of course, cannot 
be the foundation of a charge of cone 
spiracy. i : 

From what I have said itis clear that 
there was never any evidence to support 
the particular conspiracy of which the 
appellants have been found guilty. We 
do not believe for one moment that a 
properly instructed jury would ever convict 
anybody of conspiracy to do anything on 
the prosecution case. The appellants have 
had a long and protracted trial and the jury 
were not satisfied that the main charges 
relating to the actual assault were made 
out against them and we are certainly 
not prepared to order a new trial. We 
shall accordingly allow these appeals, set 
aside the convictions and sentences passed 
upon the appellants and direct that they 
be set at liberty immediately. 

Biswas, J.—I agree. 


N. Appeals allowed. 


ato 


MADRAS HIGH COURT 
Second Civil Appeal No. 605 of 1932 
a April 27, 1936 
KING, J. 
SUBBARAYA PILLAI—APPELLANT 
VETSUS 
PICHAIPILLAI UDAYAN AND anorazr— 
RESPONDENTS 
Transfer of Property Act (IV of 1882), sa. 58, 100 
~—Mortgage—Construction—Mortgage or charge—Dis- 
tinction—Intention, how gathered—Valid mortgage 
essentials—Held, statement though satisfying essen- 
tials of mortgage, was invalidas mortgage for want of 
valid attestation—Mortgage, suit on—Original cause 
_ of action ~—Invalid mortgage to discharge valid mort- 
gage— Mortgage, if can be allowed to sue on original 
mortgage. ` 
The distinction between a charge and a simple 
mortgage isa very subtle one and to judge of the 
‘intention’ of parties one must look to the language 
alone in which their intentions are expressed. The 
essentials of a mortgage are (i) it must be created by 
act of parties; (#2) it mast be for a debt; ( iii) it must 
Be of specific property ; (iv) it must involve a covenant 
o pay. 
In a proceeding under s. 145, Criminal Procedure 
Code, person gəvea statement before the Sub- 
Magistrate, in which he undertook to pay Rs. 750 to 
plaintiff by a certaindate and togive himthe right 
‘of proceeding against the -property and two other 
items of property if he failed to do so and promised 
if plaintiff would agree to this proposal and refrain 
from entering upon the suit land, to drop the proceed- 
ings before the Sub-Divisional Magistrate : 
Held, that all the essentials of a mortgage were 
satisfied but as it was not attested or registered, it 
was invalid asa mortgage, and that it could not also 
be held to be a charge. Rama Brahman v. Fenkata- 
narasu Pantulu (1) and Balasubramania Nadar y 
Sivaguru Asari (2), relied on ” 
,  Promisee of an insufficiently stamped promissory 
note can sue upon the original cause of action but the 
mortgagee of an invalid mortgage cannot be permitted 
to susonthe valid mortgage which the invalid mort- 
gage was intended to discharge. This part of the 
law regarding promissory. notes depends upon the 
special characteristics of negotiable instruments, and 
it aa be pens a promissory notes to mort- 
gages. Har Chandi Lal v, Sh iSi : 
tinguished. . coraj Singh (3), dis- 


. 5. C.A. against the decree 
J udge, oe in A. 8S. N oa tet 
ne . Latanjalt Sastri, for the Appel- 
Mr. T. S. Raghavachari, 
Sd t 
-svuagment—This appeal i 
with 3 acres 53 cents of land S 
with Survey No. 231-3, which in 1906 was 
mortgaged by one Ayyasami Padayachi to 
one Muthusami Udayan for Rg. 100. In 
1910 Ayyasami Paaayachi and hig wife 
Kamakshi further mortgaged a house for 
Rs. 250 to the same Muthusami Uda an 
In 1921, Ayyasami Padayachi being ihe 
dead, his widow sold the equity of 7 
‘  demption in this land by two contradic. 
.. jory sale deeds to Muthusami Udayana 


for the Respond- 
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son Pichaipillal Udayan, the plaintiffs 
and to defendant No. 1. The dispute which 
inevitably arose between the rival vendees 
was referred to arbitration, and an oral 
award, was pronounced in November 1921 
by which defendant No. 1 was to keep the 
property and pay Rs. 750 to the plaintif 
in discharge of his two mortgages. If de-. 
fult was made in payment, plaintiff was, 
to have the right to bring this property to 
sale. No payment was made, disputes 
broke out again, and in 1923 the Sub-Divi- 
sional Magistrate, Ariyalur, took action 
under s. 145, Criminal Procedure Code. 

On January 30, 1923,.defendant No. 1 
gave a statement before the Sub-Magis- 
trate, Perambalur (Ex. D) in which he 
undertook to pay ks. 750 to plaintiff by 
September l, and to give him the right 
of preceeding ` against . this property and 
two other items of property if he failed to 
do so and promised, if plaintiff would agree 
to this proposal and ‘refrain from entering 
upcn the suit land, to drop the proceedings 
before the Sub-Divisional Magistrate. 
Plaintiff expressed his agreement in a 
statement made on the same day to the 
same Sub-Magistrate, and the proceedings 
under s. 145 were duly dropped. Defend- 
ant No. 1 has still made no payment, 
and in 1928 he sold the suit property to 
defendant No. 2. In 1929 plaintiff filed th 
suit out of which this second appeal arises, 
Claiming a sum of Rs. 1,400 (Rs. 750 with 
interest) to be realized by the sale of th 
suit properly and by the personal Liabilit 
of defendant No. 1. In his suit Diaintif 
based his claim to a charge on the propert 
upon the or:] award. The learned Distric 
Munsif held that the oral award created 
valid charge and defendant No. 2 purchas 


‘ed the property with knowledge of plaint 


iff's rights. He accordingly decreed plain 
iff's suit as prayed for. Against this decre 
defendant No 2 alone appealed. In th 
appeal the learned Subordinate Judge o 
Trichinopoly confirmed the finding tha 
defendant No. 2 had notice of plaintiff 
rights, but held that the oral award di 
not create a vaild charge. The appea 
however, did not succeed, as the Su 
ordinate Judge held that a charge w 
created by the two statements of 1923 b 
fore the Sub-Magistrate. Defendant No. 
has now filed this second appeal. 

In second appeal plaintiff placed 
reliance upon the oral award, and t 
main argument was whether the recita 
of Kx. D constituted that document 
mortgage or a charge. ‘Mortgage’ is d 
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fined in s. 58 and 'charge' in s. 1C0, Trans- 
fer of Property Act, and the crucial con- 
-Bideration which emerges from these de- 
finitions is. this that, if any document can 
be construed as a mortgage it cannot be 
a charge. The learned Subordinate Judge 
holds that Ex, D was ‘intended’ to be a 
charge, and was not ‘intended’ to be a 
mortgage. The distinction between a charge 
and a simple mortgage is a very subtle 
one and to judge of the ‘intention’ of par- 
ties we musi look to the language in which 
their intentions are expressed. What then 
eare the essentials of a mortgage? They are 
- get out in a judgment of a Bench of this 
Court reported in Rama Brahman v. Ven- 
kotanarasu Pantulu (1) as four in number: 
: (i) it must be created by act of parties; (i2) 
it must be fora debt; (iii) it must be of 
specific properly: (èv) it. must involve a 
covenant to pay; and in Balasubramania 
Nadar v. Sivaguru Asari (2)two other fea- 
tures cf a docuu:ent are held not to be essen- 
tial for constituting it a mortgage. These are 
(a) formal transfer of interest and (b) an 
: express power of sale. Now it is clear upon 
a perusal of Ex. D that the four essentials 
mentioned above are all present though 
. the two -non-essentials may ba absent, 
Ex. D therefore must be a mortgage if 
this is the law to be applied to its construc- 
tion and the learned Advocate for ‘the res- 
pondent has not been able to ,refer me 
to any authority whick overrules or casts 


mortgage. 
registered it is invalid as a mortgage, but 


being -invalid asa mortgage, not from -any ` 


defect in its recitals but for non-compliance 
with subsequent statutory requirement it 
is conceded that it cannot be held to be 
a charge. In the result then respondent's 
case as based upon Ex. D must. fail. 
Respendent, however, now puts forward 
‘yet a third alternative case, that he is 
entitled to a -decree upon the original 
mortgage of 1906 which had been kept 
alive by various payments and acknow- 
ledments up iill the date of his plaint. 


Although, as pointed out for the appellant, - 


there is no such alternative prayer at the 
end of his plaint to this effect, passages in 
paras. 8 and 14 show that respondent 
had this alternative prayer in mind, and 
I think this point may fairly be consider- 
ed. It is based mainly upon a decision 


ps L J 131; 16 Ind, Cas. 209; (1912) M WN ` 


24, 
(2) 21 M L J 562; 11 Ind. Oas. 629. 
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any doubt upon the law as so propounded. ; ‘charge. 


I must therefore rule that Ex. D is a. 
As it has not been attested or ` 
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of the Privy Council reported in Har Chandi 
Lal v. Sheoraj Singh (3). It seems to me 
that that case is clearly distinguishable 
from the present case. There a mortgagee 
took second mortgages in substitution of 
a first, and those second mortgages were 
held-not to be binding on the mortgagor. 
Their: Lordships say: 

“It does not appear to be consistent with equity 
or good conscience that the defendants having 
successfully maintained that the transaction em- 
bodied in the two deeds of 1887 was not bind- 
ing on Musammat Nandan, and consequently did not 


bind them, should now claim the benefit of that 


transaction asa release of the mortgage of 1878,” 

In the present case there is no fraud 
played upon the mortgagee. He simply 
tock a mortgage without realising that it 
was amortgageand that he ought to have 
it attested and registered. Defendant No. 2 
is putting forward atecbnical plea which 
he isentitled to put forward and which, 
though it affects the validity of Ex. D as a 
mortgage, does not release defendant No.1] 
from his personal obligation under it. I can- 
not see that Har Chandi Lal v. Sheoraj 
Singh (3) can be applied to the facts of 
this case. Respondent finally falls back 
upon the analogy of insufficiently stamped 
promissory ‘notes and argues that if the 
promises of such a note can sue upon the 
original cause of action, the mortgagee of 
an invalid mortgage ought to be permitted 
to sue on the valid mortgage which the 
invalid mortgage was intended to dis- 
But it seems to me that this part 
of the law regarding promissory notes 


: depends upon the special characteristics 
„of negotiable instruments, and in the 


absence of authority I am unable to extend 


_itfrom promissory notes to mortgages. In 
.the result this appeal must be allowed and 
: respondents suit dismissed with costs 


througout as against defendant No. 2. The 


-decree against defendant No. | is confirmed. 


a.D. ; Appeal allowed. 

(3) 39 A 178; 39 Ind. Oas. 343; A I R 1916 P O 68; 44 
I A 60; 32 M L J 241; 15 A UJ 223; 1P LW 330; 5L 
W 502: (1917) M W N 290; 25 O L J 316; 21 M L T 292; 
21 O W N 765; 19 Bom. L R 444 (P Oj. 


“RANGOON HIGH COURT 


Criminal Miscellaneous Applications Nos. 13 


and 14 of 1937 
March 18, 1937 
Ba U,J. 
LAY TIN NGAR AND oTaERsS—APPLICANTS 
. versus 
“AMPEHROR—Opposits Party 


‘Criminal trial —“Transfer — Accused applying for 


- transfer on ground- that -there--were rumours that-he 
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had bribed Magistrate—Magistrate ordering payment 
of subsistence allowance to witnesses on application 
for adjournment — Whether sufficient grounds for 
transfer. 

In an application for transfer the accused stated 
that there were rumours that the Magistrate had 
received bribes from him, and that he apprehended he 
would not get a fair and impartial trial as when he 
applied for adjournment, the Magistrate ordered 
him to pay subsistence allowance for the wit- 


nesses : 

Held, that the Magistrate had no power to order 
subsistence allowance and this in itself was sufficient 
to raise an apprehension in the mind of the applicant 
that he will not get a fair and impartial trial and 
on this ground alone the case should be transferred, 
Further because of the rumours anybody placed in 
the position of the accused will apprehend that the 
civil officers knowing that some allegation has been 
made against them willtry to clear their character 
by convicting him and this is an apprehension which 
it is reasonable to hold will be raisedin the mind 
of this petitioner, On that ground also the case 
should be transferred. 


Mr. C. H. Campagnac, for.the Applicants. 
Mr. E. W. Lambert, for the Crown. 


Order.—These are applications for trans- 
fer of Criminal Regular Trial No. 8 of 1937 of 
the Court of the Township Magistrate, 
Zigon, and Criminal Regular No. 6 of 1936 
of the Court of the Sub-Divisional Magis- 
trate, Zigon, to some other Court in another 
district for triel. The applicants in these 
cases are the husband, wife and nephew. 
They all reside together in Zigon. One day 
when petitioner No.1, Lay Tin Ngar, was 
away, hishouse was searched by Excise 
Officers. As a result ofthe search some 
cocaine was. found in the compound and 
some opium was found ata place at the 
back of the house. Lay Tin Ngar and his 
wife and nephew were arrested and sent 
up for trial in two separate cases; one under 
the Opium Act and the other under the 
Dangerous Drugs Act. The case under the 
Opium Act is now pending in the Court of 
the Township Magistrate, Zigon. The 
main ground on which the application for 
transfer of the case now pending in the 
Court of the Sub-Divisional Magistrate, as 
stated by Lay Tin Ngar in his affidavit, is 
based is as follows: 

“T gay that Iapprehend that I will not get a fair 
and impartial hearing of my cəse at Zigon as the 
jnformation was laid against me by the Collector, 
who is the superior officer of the Sub-Divisional 
Officer and also because of the rumours which are 
current that this officer has received bribes from me,” 

The ground for the transfer of the other 
case is also similar to the above, but the 


applicant Lay Tin Ngar adds as follows: 

“My apprehension that I will not get a fair and 
impartial trialin the Court of the Township Magis- 
trate, Zigon, has been strengthened by the fact that 


. When I appliej for the adjournment on the 22nd instant, ° l 
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the learned Magistrate ordered .me to pay Rs. 3-8-0 
being the subsistence allowances for the witnesses. 


That the Township Magistrate did order 
the applicant Lay, Tin Ngar to pay subsis- 


tence allowances, Rs. 3-8-0, when the 
latter applied for adjournment of the case 
is not disputed. It is admitted that the 


Magistrate had no power to order the 


payment of subsistence allowance. Thia in 


itself is sufficient to raise an apprehension 
in the mind of the applicant that he will 
impartial trialin the 
Court of the Township Magistrate and on 
this ground alone the case should be 
transferred. There is alsothis fact that the 
allegation that there has been a rumour 
that the Township Magistrate and the 
Sub- Divisional Magistrate are in the pay of 
the petitioner is not denied. The District 
Magistrate himself admits in his letter 
written to the Government Advocate, which 
has now been placed before me, that he 
received an anonymous letter sent on to 
him by a higher authority and in that 
anonymous letter it is stated that some civil 
and Police Officers are in the pay of the 
petitioner Lav Tin Nger. ‘The Civil Officers 
mentioned in that anonymous letter could 
have been no other than the Civil 
Officers stationedin Zigon. Therefore any- 
body placed in the position of the petitioner 
Lay Tin Ngar will apprehend that the 
Civil Officers knowing that some allegation 
has been made against them will try to 
clear their character by convicting him 
and this is an apprehension which it is 
reasonable to hold will be ruisedin the 
mind of this petitioner. On that ground 
also the cases should be transferred from 
the Courts of these two Magistrates. 
Lastly, as rightly pointed out by the learned 
Assistant Government Advocate, it is desir- 
able that these two cases should be tried 
by the Magistrate alone. I do not how 
ever propose to transfer these cases out of 
the Tharrawaddy District. Thereis an Ad- 
ditional Magistrate in Zigon who has noth- 
ing to do with the executive department. 
He belongs to the judicial side and he 
can surely be depended upon to do what 
is right and justin these cases. I there- 
fore transfer these two cases to the Court 
of the Additional Magistrate at Zigon for 
trial. 
N. Order accordingly. 
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ALLAHASAD HIGH COURT 
Full Bench ` 
Second Civil Appeal No. 1259 of 1934 
April 29, 1937 
SULAIMAN, O. J., BENNET AND GANGA 
NATH, Jd. : 
Musammat MAHADEI KUNWAR — 
PLAINTIFF —ÅPPELLANT 
: versus 
PADARATH OCHAUBE AND AnotagR 
-= DEFENDANTS — RESPONDENTS 


Transfer of Property Act (IV of 1882), s. 53-A— 


Applicability—Part performance—Non-regisiration 
pec of family settlement, whether bar to 
applicability of -doctrine or its admissibility in 
evidence—No transfer made by family arrangement— 
Deed only embodying agreement of acknowledgment of 
other's rights—S. 53-A, if applies—Family arrange- 
ment—Registration Act (XVI of 1908), s. 39, (as 
amended), 

In cases to which the doctrine of part performance 

applies, the non-registration of the document would 
be no barto the applicability of s. 53-A, Transfer 
of Property Act or to its admissibility in evidence. 
' Where a family settlement without conveying any 
property from one party to another really embodied the 
agreement between the parties in which the title of 
the other was acknowledged and recognized : 

Held, that the family settlement in this cage could 
not be regarded as either a transfer of property or 
even a contract to transfer immovable property. It 
was merely an acknowledgment of the right of the 
other party ands. 53-A, Transfer of Property Act, 
did not apply to the case. Thus, the defect of the 
want of registration cannot be cured by the provi- 
sions of 8. 53-A. Ram Gopal v. Tulshi Ram (1), relied 
o 


n. 

[Case-law referred to.] 
S. O. A. from the decision of the Addi- 
oe Sub-Jugde, Azamgarh, dated July 30, 
a Shiva Prasad Sinha, for the Appel- 
ant. 

Mr. Mukhtar Ahmad, for the Respon- 
‘dents. 

Judgment —This is a plaintiff's appeal 
arising out of a suit for recovery of posses- 
sion which on account of the importance 
of the question of law involved in the 
case has been referred to a Full Bench. 
Rambaran was the last male owner of 
7295 acres of land which he held at the 
time of his death. On his death his mother 
Musammat Sartaji succeeded to the pro- 
perty as a Hindu mother and was entitled 
to remain in possession of the property 
for her- lifetime and could have made 
a transfer forit only for legal necessity. 
On April 14, 1928, she executed a deed of 
gift of the entire lands in favour of her 
daughter's son Mahabir, defendant No. 1. 
The Court below has found that Mahabir 
entered into possession of the property; 
butit appears that mutation of names 


was not effected -in -the lifetime of Musam- 


mat Sartaji. She died in October 1931 
and an application for mutation of names 
was made by Mahabir who was the appli- 
cant which was resisted by the present 
appellant Musammat Mahadei Kunwar as 
the objector. Mahadei Kunwar is sister 
of Rambaran. On February 1, 1932, a docu- 
ment Ex. A was filed in the Revenue Oourt 
which was signed by Mahabir and bore 
the thumb impression of Musammat Maha- 
dei Kunwar. It was in the form of an appli- 
cation addressed to the Court, in which it 
was prayed that the name of the applicant 
Mahabir should be recorded in the revenue 
paper against 5'473 acres out of 7'295 
acres. and that the name of the objector 
should be recorded against 1°822 acres. 
The compromise further stated that the 
objecto: would remain in possession of her 
property without any power of transfer 
during her lifetime and that after her 
death the applicant would be the owner 
in possession of that property. There was 
a further provision that the applicant 
would discharge certain debts of the 
deceased. The application contained the 
final prayer that the mutation case should 
be decided in accordance with the said 
compromise The petition of compromise 
was not registered but was acted upon 
by. the Court, which ordered mutation ac- 
cordingly. 


The present suit was instituted some- 
what promptly on September 3, 1932. by 
Musammat Mahadei Kunwar on the ground 
that the said compromise had been obtained 
by fraud and thatfor want of registration 
it was not binding upon her. The first 
Court decreed her suit, but on appeal the 
learned Judge has reversed that decree. 
There isa finding that she failed to prove 
the fraud alleged by her and thereisa 
further finding that she had understood 


‘the compromise and that she had executed 


it independently and there is alsoa finding 
that inasmuch as Mahabir had undertaken 
to discharge certain debts of Rambaran, the 
compromise was for consideration and was 
not unfair. There is, however, a finding 
that defendant No. 2 is nota bona fide 
transferee for value, as he must have come 
to know ofthe compromise, although he 
paid consideration for his transfer from 
Mahabir under a deed dated May 7, 1932. 
Prior to the amendment of the Transfer of 
Property Act the question of “the validity 
ofa family settlement evidenced by an 
unregistered document was considered by 
a Full Bench of this Court in Ram Gopal 
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v. Tulshi Ram (1). In that case it was 
held that a family settlement could be 
arrived at orally without any registered 
document, but that if the arrangement be 
reduced to writing, then registration was 
necessary under 8. 17, Registration Act, 
although the transaction did not amount 
toa transfer of property. In this connection 
the observations made by their Lordships 
of the Privy Council in several cases were 
quoted and relied upon. In Trigge v. 
a (2) at p. 292* it was observed 
that : 

“A compromise isan agreement to put an end to 
disputes and to terminate or avoid litigation and 
in such cases, the consideration which each party 
received is the settlement of the dispute; the real 


consideration is not the sacrifice of a right bat the 
abandonment of a claim.” 


In Rani Mewa Kunwar v. Rani 
Hulas Kunwar (3), their Lordships ob- 
served : 

“The compromise is based on the assumption 


that there was an antecedent title of some kind in 
-- thé parties and the agreement acknowledges and 


’ . ‘defines what that title is.” 


In Khunni Lal v. Gobind Krishna (4) 
at p. 3677 their Lordships remarked that 
they had no hesitation in adopting the 
view of this High Court as expressed in 
Lalla Oudh Behari Lall v. Mewa Kunwar 
(5), Their Lordships then proceeded to 
point out that in the case .before their 
Lordships, Khairati Lal : 

“acquired no right from the daughters of Daulat 
for the compromise, to use their Lordships’ language 
in Rani Mewa Kunwarv. Rani Hulas Kunwar (3) 
based on the assumption that there was an antece- 
dent title of some kind in the parties and the 
agreement acknowledges and defines what that title 
i j ; 


S. 

In Hiran Bibiv. Sohan Bibi (6) corres- 
ponding to Hiran Bibi v. Sohan Bibi, 24 
Ind. Case. 309 (6) their Lordships again 
observed : 

“A compromise of this character is in no sense of 
the word an alienation bya limited owner of the 
family property but is a family settlement in which 
each party takes a share of the family property by 
virtue of the independent title which is, to that extent 
and by way of compromise, admitted by the other 
parties,” 


(1) 26 A L J 952; 116 Ind. Oas. 861; AT R 1928 All. 
641; 51 A 79 

(2) (1863) 15 Moor P O 271; LNR 454; 9 Jur. (N 8) 
261; 8 L T 154;11 W R 404. 

(3) 1 A 257; 13 B L R312; 3 Sar. 314 (P O). 

(4) 33 A 356; 10 Ind. Oas. 477; 38I A 87; BAL J 
552; 15 O W WN 545; 13 O L J 575 13 
Bom, L R 427; 10M L T 25; (1911) 1 M W N 432; 91 
ML J 645(P 0). . 

(5)3 Agra H O R 82. 

. (6) 18 OWN .929; 24 Ind. Oas. 809; A IR 1914 
PO 44; 27M LJ 149; 1 L W 648 (P O). 


* Page of (1863) 15 Moor [Ed.] 
~ tPege of 33 A—[Ed.] 
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On the strength of these authorities the 
Full Bench held that the pronouncements 
of their Lordships of the Privy Council 
were sufficiently clearto put it beyond 
doubt that in the usual type of family 
arrangement there is no question of any 
property (the admitted title to which 
rests in one of the parties) being trans- 
of the other parties, and 
there is no transfer of ownership such as 
is necessary to bring the transaction within 
definition. of “exchange” in s. 118, 
Of course, there 
may bea family settlement in: which there 
is some transfer of -property as well, 
along with the settlement of the dispute 


_whieh to the extent of such transfer would 


stand on a4 different footing. In the 
present case the application did not give 
any indication that Musammat Mahadei 
Kunwar -was conveying any property to 
Mahabir. It really embodied the agree- 
ment between the parties in which the title 
of the other was acknowledged and re- 
cognized and.it was prayed that effect 
be given ‘to such recognition of title. 


‘Section 53-A was added by the Transfer of 


Property Amendment Act XX of 1929, and 
would certainly apply to.the present transac- 
tion which took place in 1932. But 5.53 


“{A) applies : 


“Where any person contracts to transfer for 
consideration any immovable property by writing 
signed by him, etc.” 

The main question is whether it can be 
said thatthe family settlement with which 
we have to deal in this case was a contract 
to transfer immovable property. Sec- 
tion 5 defines ‘“‘transfer of property” 
for the purposes of the following sections 
of the same chapter which includes s. 58-A 
as : 

“An act by which a living person conveys property 
in present or in future to one or more other living 
persons, or to himself, and one or more other living 
persons,” l 

On the authority of the Full Bench 
referred to above the family settlement 
in this case could not be regarded as 
either a transfer of property or even a 
contract to transfer immovable property. 

It was merely an acknowledgment of 
the right of the other - party. Howsoever 
unfortunate the result may be, it is very 
difficult to apply s. 53-A to- such a ` case. 
Had there been any transfer of property 
or contract to transfer for consideration any 
immovable property involved in the case, 
s. 53-A would have applied. Butit does 
not apply tothe case before us. Thus the 


. defect of the want of registration held to 


1937 ` NATARAJA IYER v. LAKSHMAN IYER (MADR,) 845 


be fatal by the Full Bench cannot be cured 
by the provisions ofs 53-A. It is to be 
noted that along with giving to the amend- 
ment of the Transfer of Property Act a 
retrospective effect by the addition of 
s. 53-A, the Legislature has also amended 
s. 39, Registration Act, and has expressly 


provided inter alia that : 

“An unregistered document affecting immovable 
property and required by the Registration Act or the 
Transfer of Property Act, 1882, to be registered may 
bereceived... .as evidence of part performance 
of a contract for purposes of s 53-A, Transfer of 
of Property Act of 1882, etc.” 


*Thus, had the case fallen under s. 53-A, 
there would no longer have been any 
defect. It follows thatin cases to whicn 
the doctrine of part performance applies, 
the non-registration of the document would 
be no bar tothe applicability of s. 53 A or 
its admissibility in evidence. We according 
ly allow this appeal and setting aside the 
decree of the lower Appellate Court restore 
that of the first Court with costs in all 
Courts. | 
D; Appeal allowed. 
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erties—Whether amounts to negligence—Whether 
creates estoppel under s.115, Evidence Act (I of 
1872). 
eon of joint Hindu family, consisting of 
minor members incurred debts by stating rice mill 
with a view to give them more comforts than the 
normal income of the family property would make 
possible. His creditors tried to bind his sons with 
liability on the ground that apart from assumed 
ancestral character of business, the debts themselves 
were borrowed in circumstances or for purposes 
that would make them binding on the family by 
independent evidence : 

Held, that the father was neither obliged to 
adopt nor was justified in adopting the course, on 
ground of family necessity ; 

Held, also, that when the family character of the 
business was put aside and the transaction was 
sought to be justified on the ground of necessity, no 
difference could turn on the fact thatthe debts were 
incurred by thé father and not by any other mansa- 
ger. The proof must, therefore, amount to proof of 


necessity in the sense ordinarily known to the Hindu 
Law; [p. 846, col. 2.] 

Held, further, that even assuming thet a category 
of benefit may be recognised in this connection 
apart from ‘necessity’ in the ordinary sense, the 
benefit must at least be certain and the business 
free from any risk or danger. [p. 847, col. 1.] 

Where a mortgagee gives title deeds to mortgagor 
knowing thatthe latter required them to effect a 
sale of the properties, the mortgagee is guilty of 
negligence under s. 78 ofthe Transfer of Property Act, 
in having allowed the mortgagor to defraud the 
purchaser but in such a case no estoppel under 
s. 115, Evidence Act, arises against him. 


A. against a decree of the Sub-Judge, 
Trichinopoly, in O. 8. No. 16 of 1929. 

Messrs. A. V. Narayanaswami Iyer, S. 
Panchapakesa Sastri and S. Hanumantha 
Rao, for the Appellants. ' 

Messrs, C. S. Venkatachariar, V. Rajago- 


‘pala Iyer, T. V. Ramiah and M. E. Raja- 


gopalachariar, for the Respondents. 

Varadachariar, J.—This is an appeal 
by defendants Nos. 2 to 4 in a suit brought 
to enforce a security bond executed by 
defendant No. lin favour of the plaintiff 
in July 1918 (Ex. ©). Defendants 
Nos. z to 4 are the sons of defendant No. 1, 
and they were all minors at the date of 
Ex. ©. Exhibit C itself does not refer to any 
particular debt but provides that defend- 
ant No.1 wished to have debit and credit 
transactions with the plaintiff for a period 
of five years from that day to the limit of 
Rs..5,000 both separately and jointly with 
other persons on promissory notes and on 
account. The properties specified in the 
schedule were offered as security for any 
sum of principal and interest that might 
becon.e due to the plaintif as a result of 
such transactions. ‘Lhe suit has been laid 
for recuvery of the amounts remaining due 
on foot of the two promissory notes, Exs. A 
and B, dated respectively September 28, 
1920 and May 31, 1921; and it is claimed 
that in respect of the amounts due under 
these two documents, plaintiff is entitled to 
enforce the security under Ex. O. 

la the plaint it was alleged that the 
moneys Claimed were borrowed to discharge 
antecedent debts and for other necessary 
purposes binding on the family. It was 
also added that defendant No. 1 was con- 
ducting a rice mill business “for which 
also the sums borrowed appear to have 
been utilized.” Defendants Nos. 2 to 4 
contended that the security created by 
Ex. © should not to be binding on their 
shares in the property because they are 
admitediy joint family properties and 
there was no antecedent debt or family 
necessity. The question of the’ availabilily 
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of Ex. C as against defendants Nos. 2 to 4 
was raised by Issue No. 20, in the case, 
though the issue is not strictly correct in 
form in throwing the onus on the defend- 
ants. The learned Subordinate Judge did 
not adopt the suggestion in the plaint that 
Ex. C was executed for the discharge of 
any antecedent debts; following the decision 
of this Court in Venkatasami Naicker v. 
Palaniappa Chettiar (1), he held that the 
rice mill business started by defendant 
No. | was a family business and that 
securities created for the repayment of 
moneys borrowed in connection with that 
business by the father would be binding 
on the sons’ shares in the joint »-family 
property. 

There was no definite evidence to connect 
the suit debt with the rice mill business 
nor any very clear evidence as to the pro 
fitablecess or otherwise of that business; but 
as defendant No 1 who must presumably 
be. in possession of the accounts relating 
to the business did not produce them in 
spite of notice to do so given by the 
plaintiff, the learned Judge drew the inferen- 
ce that the moneys were likely to have 
been used for that business and the 
business must have been a profitable one. 
He also observed that having regard to 
the evidence that in the ordinary course 
the family lands would have yieded only 
an income of about Rs. 1,000 per annum, 
defendant No. 1 was justified in starting 
the mill to increase the family income so 
that its members may live in comfort. For 
these reasons, he held that the security 
bond was enforceable against the shares 
of defendants Nos. 2 to 4 as well. He also 
adverted to the fact that when in 1928 
some items of family properties were sold 
for paying off a portion of the amount 
due to the plaintiff under Ex. C as well as 
another transaction ‘between the parties, 
viz., Ex. F, defendant No. 2 who had attained 
majority by that time joined in the sales 
and from this circumstance, tue learned 
Judge drew the inference that defend- 
ant No.2 had ratified his father’s (rans ic- 
tions. 


In this appeal, it has been argued on 
behalf of the appellants that the view 
taken by this Oourt in Venkatasami Naicker 
yv. Palaniappa Chettiar (1), can no longer 
be held to be good in law in view of 
the decision of the Privy Councilin Benares 


(1)52 M 227; 117 Ind. Oas. 716; AI R 1929 Mad 
153; 56 M L J 380; 28 L W 762. 
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Bank, Ltd. v. Hari Narain (2). [t was 
accordingly contended that so much of the 
lower Court's reasoning as rested on Ven- 
katasamt Naicker v. Paiansappa Chettiar 
(1), must be held to be erroneous. It 
was next argued that when the family was 
in possession of an ordinary income of 
Rs. 1,000 per annum, it was not open to 
a father in a family which was a trading 
by hereditary profession to start a business 
merely with a view to increase the income 
of the family and add to its comforts. 
The passing observation of the learned 
Subordinate Judge on the question of 
ratification need be seriously dealt with, 
because no issue on the question of the 
alleged ratification was raised, and we are 
not in possession of all the circumstances 
attending the sales of 1922, so as to justify 
us in finding on the plea of ratification 
in plaintiffs favour. On behalf of the 
respondent, Mr. Venkatachariar, agreed 
that after the decision of the Privy UOouneil 
in Benares Bank, Ltd. v. Hari Narain (2), 
we could not follow the decision in Ven- 
katasami Naicker v. Palaniappa Chettiar 
(1). But he argued that the fact that the 
debts might have been incurred 
in connection with the rice mill business 
does not preclude him from showing that 
apart from the assumed ancestral character 
of the business, the debts themselves were 
borrowed in circumstances or for purposes 
that will make them binding on the family 
by independent evidence. We are prepared 
to follow the opinion of the Full Bench 
of the Allahabad High Oourt in Ram Nath 
v. Chiranji Lal (3), which supports this 
contention of Mr. Venkatachariar, but in 
dealing with this contention. it must be 
remembered that when the family character 
of the business is put aside and the transac- 
tion is sought to be justified on the ground 
of necessity, no difference can turn on the 
fact that the debts are incurred by the 
father and not by any other manager, 
The proof must, therefore, amount to proof 
of necessity in the sense ordinarily known 
to the Hindu Law 

In the Allahabad case, reference is made 
tothe possibility that in certain circum- 
stances a business, though not an ancestral 
business, may in view of the conduct of 
the parties, be reasonably regarded as joint 

(2) 54 A 564; 137 Ind. Oas. 781; A IR 1932 PO 
182; 59 I A 300; Ind. Rul. (1932) P O 220; 360 W 
N 826; 34 Bom. L R 1079; 550 L J553;9 OW N 
599; (1932) A L J 714; 36 L W 56,63 M L J 92;(1932) 
M W N 788; 13 P L T 491 (PO). 

(3) 57 A 605; 155 Ind. Cas. 136; A I R 1935 All. 
22); (1935) A L J 177; 7 R A 880 (F B). 
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business. This might be possible in cases 
where the other members of the family 
are adulis but not where, as in the present 
case, they are minors. It may be that a 
Manager who uses family assets for the 
purpose of a business started by him will 
expose himself to the ‘liabilities of a 
manager of afamily business if the minor 
members choose to claim the benefit 
of that business; but he cannot 
by his conduct alone or by tke use of the 
family funds impose upon them against 
their will the character of a joint business 
on a business started by him. Further, 
when considering the question whether 
moneys required in connection with such a 
business can be said to be moneys required 
for family necessity,’ the learned Judges 
suggest that necessity need not be restrict- 
ed to transactions of a purely ‘defensive 
nature. There is some conflict of opinion 
on this point, but for the purpose of this 
case it seems to us unnecessary to canvass 
that question, because even assuming that 
a category of ‘benefit’ may be recognised 
in this connection apart from ‘necessity’ 
in the ordinary sense, the cases referring 
to such benefit also recognise that the 
benefit must at least be certain and the 
business free from any risk or danger. 
It is difficult, in the present case, to say 
that the starting of a rice mill business 
by a person situated in the position of 
defendant No.1 is not attended with risk 
or danger to the family properties. One 
hasonly to examine the transactions dis- 
closed by the documents exhibited in this 
case to see how the family is in danger 
ot losing allits patrimony as a result of 
defendant No. 1's management. 

Assuming that defendant No. 1 was 
actuated by the motive of increasing the 
family income by adding to it the profits 
derived from the business, we do not think 


a family manager whois in charge of the: 


estate of junior members, all of whom are 
mincrs, is either obliged to adopt or is 
justified in adopting a course of this kind 
with a view to give them more comfort than 
the normal income of the family properties 
would make possible. We are, therefore, 
unable to hold that Ex. O is operative 
against the shares of the appellants either 
on the ground of family necessity or. benefit 
or on the ground that it was executed in 
connection with an ancestral business in 
the sense in which the expression is known 
to the Hindu Law. 

Mr. Venkatachariar next tried to support 
the transaction on the footing that Ex. C 
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was really executed to secure antecedent 
debts. . In the first place, the language of 
Ex. © is by no means in favour of that 
construction. The list of debts which 
Mr. Venkatachariar has made out no doubt 
suggests that by the date of Ex. O, there 
have been borrowings by defendant No. 1 
from the plaintiff to the extent of about 
Rs. 1,200 and another borrowing by defend- 
ant No. 1 jointly with one Vembu Iyer to 
the extent of Rs. 2,200. We are unable to 
understand why if Ex. C was intended to 
secure pre-existing liabilities as well, no 
reference whatever is made to these trans- 
actions in Ex. O. Assuming, however, for 
the sake of argument that Ex.O can be 
made available for antecedent debts, it is 
not by any means clear that sum of 
Rs. 2,200 due on the promissory-note execute 
ed by Vembu Iyer and defendant No. 1 
could ever have been intended to be 
covered by Ex.C. Itis fairly clear from 
the evidence of the plaintiff himself that 
when a document is executed by two 
persons it is the first executant that must 
have been the real borrower, and we find 
in the present case that this sum of 
Rs. 2,200 and its subsequent renewals are 
brought not into defendant No. 1’s accounts 
but into a separate account in the joint 
names of defendant No. 1 and Vembu Iyer. 
Later on, when a renewal note, Ex. B, 
was executed in respect of this Rs. 2,200 
and the interest accrued upon it, it is 
executed by defendant No. 1 and Vembu 
lyer’s son, the present defendant No. 5. The 
plaintiff's evidence shows that there have been 
settlements of accounts between the plain- 
tiff and defendant No. 1 and defendant No.5 
in respect of transactions wherein Vembu 
Iyer or defendant No.5 was the first exe- 
cutant and another settlement of accounts 
in respect of transactions where defendant 
No. 1 was the first executant. We are not 
satisfied that we have before us the whole 
evidence relating to these complicated 
transactions or the arrangements between 
Vembu Iyer and defendant No. 1 as a 
result whereof these joint notes were exe- 
cuted. There is some force in the sugges- 
tion made on the side of the appellants, 
which is also supported by Ex. 2 and 
the evidence of D. W. No. 1 that about 
the time that this Rs. 2,200 was borrowed 
Vembu lyer celebrated his daughter's 
marriage. We are not therefore prepared 
to say that on any construction, Ex. C 
can be made available for recovery of the 
debt due under Ex. B. As regards the 
other amount of about Rs. 1,200 which 





84y 
might perhaps be regarded as an antece- 
dent debt; it 
Ex. A in.which this sum of Rs. 1,200 has 
been incorporated along with a number of 
other items which cannot in any sense be 
regarded as antecedent debts, the plaintiff 
has received payment 
Rs. 5,000 out of which at least Rs. 4,000 
odd had been paid by a mortgage of joint 
family property executed by defendant 
No. 1 and defendant No. 2 and by defendants 
Nos. 3 and 4 represented by defendant 
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.No. 1. In these circumstances we do not. 


think that we are denying any just claim 
_ to the plaintiff when we hold that. even 
if Ex. © could be regarded as available to 
the plaintiff for recovery of this sum of 
Rs. 1,900, he has received very much more 
than Rs. 1,200 from the joint sh rers under 
Ex.. F, and there is accordingly no reason 
why the claim now said to be remaining 
due under Ex. A should be held to be 
binding against the shares of defendants 
Nos. 2 to 4. 

Great stress was laid by Mr. Venkata- 
chariar on the non-production of the busi- 
ness account by defendant No. 1 and he 
drew our attention to the fact that the 
learned ‘Subordinate Judge holds that 
defendant No. 1 is supporting defen- 
dants Nos. 2 to 4. We are willing to 
give. full effect to this argument, but 
making all allowance for it, the only 
inference we can draw is that the sums 
borrowed by defendant No. 1. from the 
plaintiff are likely to have been applied 
for the purpose of the business. But for 
the reasons that we have already given, 
that will not suffice to entitle the plaintiff 
to the decree which the lower Court has 
given in his favour as regards the shares 
of defendants Nos. 2 to 4. Some suggestion 
was vaguely made about marriage in the 
family, but on the question put by us it 
has been elicited that it is impossible to 
connect any of the suit items with any 
marriage in first defendant's family. It was 
next claimed by Mr. Narayanaswami Iyer 
that we must investigate the account put 
forward by the plaintiff as regards the 
amount due on foot of Exs. A and B and 
fix the sum for which a personal decree 
could be given against the father, because 
in execution of that decree it might be 
sought to proceed against the sons’ shares 
in the family property as well. We do 
not, however, think that this is the proper 
stage to deal. with that matter. The lower 
Court has only given a decree for szle and 
we, are allowing the appeal to the extent 
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of excluding the shares of defendants Nos. 2. 
to 4 from the security. As the father 
has not appealed, we are not called upon 
to reduce the liability ot his share. It 
is true that in execution of the personal. 
decree to be obtained against the father 
after the sale of his share, joint family. 
properties may be brought to sale , bub we 
think the proper stage for determining 
the extent to which the family properties- ° 
may be made liable even on the basis of 
the sons’ liability under the pious oliga- 
tion doctrine will be when the plaintiff 
applies for the passing of a personal 
decree. We will only add that on such an 
application the Court must in circumstan- 
ces of this case give notice to defendants 
Nos. 2 to 4 so that they have an oppor- 
tunity of substantiating their objections 
to the amount claimed by the plaintiff. The’ | 
declaration of amount in the preliminary 
decree of the lower Oourt must not be 
treated as concluding the question. The 
appeal is accordingly allowed with costs 
to be paid by the plaintiff- respondent 
No. 1. The decree of the lower Oourt 
will be modified by excluding the shares 
of defendants Nos. 2 to 4 from liability 
for sale. 

There is a memorandum of objec- 
tion filed by defendant No. 6. who. is 
respondent No. 4 in this, appeal. She is 
the purchaser of some of the items includ- 
ed in Ex. ©. These were. sold to her 
under Ex. 3, on December 19, 1918 for a 
sum of Rs. 3,977-8-0. The plaintiff admits 
that the title deeds relating to the prop- 
erties comprised in Ex. 3 were in the ~ 
first instance handed over to him at the 
time of the execution of Hx. C and were 
afteruardstaken from him by the mort- 
gagor. He does not suggest that there was 
any fraudulent misrepresentation by the 
mortgagor in that connection. . He also 
admits that on December 2], 1918, that 
is, two davs after the sale to defendant 
No. 6, defendant No. 1 paid to him a 
sum of Rs.3,150.. It is true thatin the 
pleintiff’s accounts this sum of Rs. 3,150 
is entered under two heads, one of 
Rs. 1,150 applied. in discharge of the 
liability under Ex. O and another of 
Rs. 2,000 carried to the credit of defen- 
dant No. 1 in current account. If, how- 
ever, we are justified in drawing an 
inference that the plaintiff knew, in that 
defendant No. 1 took fro:n him the title deeds 
relating to these properties with a view 
to sell them and pay the sale proceeds to 
the plaintiff; we do not think that, any 


1937. ALLA ‘DIN V. KIRPA RAM-SÜNDAR Das (LAH.) 849 


arrangement between the plaintiff and 
defendant No. 1 asto the way in which the 
proceeds thus paid in should be appropria- 
ted in the accounts can make any differ- 
ence in law. We are not prepared to 
accept the plaintiff's statement that he 
came to know ofthe sale only in 1923. If 
he was forthe first time then apprised of 
the fact of one ofthe items’ of the property 
having been sold away and the title deeds 
taken from him by defendant No. 1 were 
never returned, he is hardly likely to have 
left: the matter there. It seems to us rea- 
sotable in the circumstances to hold 
that defendant No. 1 must have taken the 
title. deads from the plaintiff after selling 
the property and paying the sale proceeds 
to him. From the price stated, it is clear 
that the-price was paid forthe full value 
of the property and not merely for the 
value of the equity of redemption. Itis a 
legitimate inference from these circum- 
stances that the understanding must have 
been that the plaintiff must release these 
properties and receive their value instead. 
On that inference it would follow that the 
plaintiff will not be justified in seeking to 


sell the properties over again. 


Mr. Venkatachariar, however, contends 
that the case in the written statement of 
defendant No. 6 was put not as one of 
release ‘but of estoppel, and he relied on 
the fact that defendant No. 6 alleged in 
the written statement that she was not 
even aware of the encumbrance in favour 
ôf the plaintiff. So far as the plea of 
estoppel is concerned, it must be said 
that there may not arise here an‘estoppel 
in the sense of s. 115, Evidence Act; 
but the plaintiff's conduct is akin to the 
kind of negligence contemplated by s. 78, 


‘Transfer of Property Act. Itis true that 


cases in this Court have held that'in view 
of the system of registration of mortgages 
prevalent in the mofussil, the mere omis- 
sion to take charge of the title deeds or 
even -parting with the title deeds by the 
mortgagee may not always amount tothe 
negligence; but if, as the circumstances 
here suggest the plaintiff parted -with the 
title deeds relating to these properties 
when he had sufficient reason to think 
that the mortgagor required them for the 
purpose of eftecting a sale of- the proper- 
ties, we-do not see any reason why the 
plaintiff should not be held guilty of negli- 
gence in having allowed the mortgagor to 
defraud defendant No. 6. The sale deed, 
Ex. 3, expressly recites that there-is no 
encumbrance on the -property and that the 
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title deeds relating. to the property are being 
handed over to the vendese. 

If, on the other hand, we should hold 
that no‘withs'aiding the denial in the 
written statement of knowledge of the 
existence of the encumbrance in the plaine 
tiff’s favour, defendant No. 6 must at the 
date of Ex. 3 have been aware of the 
encumbrance, it is unlikely that she would 
have parted with the full value of the 
property except on an assurance that the 
property purchased by her should be release 
ed from the security. It is not unreasonable 
to infer that it was at her instance that the 
mortgagor must have taken possession of 
the title deeds from the plaintiff promising 
to give him the sale proceeds of the prop- 
erty. If this is a correct inference, defen- 
dant No. 6 might legitimately claim that the 
plaintiff is nolonger entitled to hold this 
property liable for the charge under Ex. O. 
The principle of the decision in Munusami 
Mudaliar v Govindaraju Chettiar (4), clear- 
ly supports that position. No difficulty 
about registration arises in this case, 
because there is no document of release: 
nor is there any problem under s. 92 (4), 
Evidence Act, because, in the circumstan- 
ces, the mortgagor must be taken to have 
acted on behalf of the intending purcha- 
ser. The memorandum of objections must 
therefore be allowed and the properties 
covered by Ex. 3, must also be released 
from the decree for sale. The plaintiff will 
pay the costs of defendant No.6 both here 
and in the Court below. 


A.D. Appeal allowed. 
(4) 68 M LJ 91; 153 Ind. Oas, 668; AI R 1935 
Mad. 113; 58 M 371; 40 L W 942; 7 R M 369, 





. LAHORE HIGH COURT 
Givil Revision Application No. 548 
` `of 1936 
January 13, 1937 
BSIDE, J. 
ALLA DIN—INSOLVENT—PETITLONER 


VErsus 
Firem KIRPA RAM-SUNDAR DAS 
—OpPOsITs PARTY 
Provincial Insolvency Act (V of 1920), as. 63, 75 
Omission of insolvent in jail to mention equity of 
rédemption of property mortgaged many years ago— 
Admission when fact brought to his notice—Prosecu- 


‘tion, tf proper—Court refusing to sanction prosecu- 


tion—Creditor, if aggrieved person—Vompetency to 
“appeal, 

The insolvent was in jail and had only omitted to 
mention the equity of redemption of certain property 
which he had mortgaged many years ago. He ade 
mitted the mortgage at once when the fact wag 
brought to his notice ; 


- (strong. 
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Held, that prosecution under s, 69, Provincial 
Insolvency Act was hardly warranted. Wadhawa 
Singh v. Emperor (4), relied on. 

When sanction to presecute an insolvent is refus- 
ed under e. 69, the creditor is not an aggrieved 
person and cannot appeal from the order under s. 75. 
: Gujar Shah v. Barkat Ali Shak (1), James Finlay 
& Co. v. Amanmal Ladhamal (2) and Pur Singh v. 
-~ Aladad Khan (8), relied on. 


, O.R. App. from an order of the Ad- 
ditional District Judge, Lahore, dated June 
A, 1936. 
. Mr. R. L.. Anand, II, for the Petition- 
er. 
- Mr. 
Party. E , 
Order.—This isa petition for revision 
of an. order of the Additional District Judge, 
Lahore, ordering the prosecution of an 
insolvent named Alla Din under s. 69, 
Insolvency Act. The insolvency Judge 
had refused to order prosecution, but on 
appeal the learned Additional Judge has 
tuken a different view. The learned Ooun- 
sel for the appellant contends that a 
creditor cannot be considered: io-be an 
aggrieved peison and as such entitled to 
appeal under s, 75, Provincial Insolvency 
Act, and that the le.rned Additional Judge 
was, therefore, Lot ccmpetent to entertain 
theappeal. In support of the contention 
which. appears to be correct, he has 
cited Gujar Shah v. Barkat Ali Shah 
(1) James Finlay & Co. v. Amanmal 
. Ladhamal (2) and Pur Singh v, Aladad 
Khan (3). The learned Counsel for the 
respondent hasnot been able to cite any 
authority in point, taking a contrary view. 
On -merits alsothe case was not at all 
‘Lhe insolvent was in jail and had 
only cmitted to mention the equity of re- 
demption cf certain property which he had 
morigaged many years ago. He admitted 
the mcrtgage at cnce when the fact was 
brought to his notice andin such circum- 
stances prosecuticn was hardly warranted: 
Wadhawa Singh v. Emperor, 44 Ind. Cas, 
128 (4). Llaccept the petition for 1¢Vision 
with ecsis and set aside tLe order of the 
Jearned Additional District Judge. 
oN. Rerision allowed. 


Dharam. Bhusan, for the Opposite 


(1) 1 Lah. 213; 56 Ind. Cas. 744; A IR 1920 Lah. 
323; 130 P L R 1920,61 P W R 1920. 

(2) A I R 1930 Sind 2; 116 Ind. Cas. 19; Ind. Rul. 
{1929) Sind 166. 

(3) A IR 19383 Nag. 9; 141 Ind. Cas, 350; 28NL R 
2&6; Ind. Rul. (1933) Nag. 59. 

(4) 44 Ind, Cas. 126; A 1 1918 Lah. 247; 19 Or, L 
J 272; 158 P L R 1917; 2 PW R 1918 Cr. 
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BOMBAY HIGH COURT 
Original Civil Suit No. 1704 of 1930, 
July 17, 1936 
B. J. WADIA, J. 
VARGIVANDAS JAMNADAS AND OTHERS— 
PLAINTIBES. 
VETSUS , 
MAGANLAL CHHABILDAS— DEFENDANT. 
Civil Procedure Code (Act V of 1508), s. 60— 
Amount due under policy of insurance, whether debt 
within meaning of Transfer of Property Act (IV 
of 1882), s. . 3- Such amount, whether attachable 
under s. 560—Bombay High Court Rules (Original 
Side), 1936, r. 314—Receiver—Appointment of, tn 
execution— Previous attachment of property, eif 
necessary, 


The term ‘debt’ includes a:sum of money due by . 


one person to another, which is actually payable at 
the time, or which is due though not actually pay- 
able then. Consequently the amount due under @ 
policy of insurance is a debt within the meaning of 
s. 3, Transfer of Property Act, and is attachable under 
s., 60 of the Oivil Procedure Code, though it becomes 
payable only onthe death of the assured. Vishvanath 
v. Mulraj \1', followed. 

It-is not a condition precedent that the attach- 
ment should be subsisting for the appointment © 
a Receiver in execution. If a decree-holder make 
out proper grounds for equitable or indirect execu-- 
tion, namely by the appointment of a Receiver, 
such & Receiver can be appointed, for there is noth- 
ing in the Civil Procedure Code, or the Rules of the 
Bombay High Court (Original Side) which prohibits. 
such an appointment. GERA 


Mr. J. H. Vakeel, for the Plaintiffs. 

Mr. M. P. Amin, for the Assignee. l 

Judgment.—This is a Chamber Sum- 
mons taken out by the plaintiffs for the 
appointment of a Receiver in execution of, 
two policies issued by the Oriental Govern- 
ment Security Life Assurance Co, Ltd., 
with power to him to recover the amount 
due under the policies and to give the 
company a discharge for the same. . 

A decree was passed against the defen- 
dant on September 5, 1930, in favcur of the 
plaintifs Jor a sum of Rs. 3,238-15-0 and 
interest thereon at 6 percent. per annum 
till payment. In execution of the decree 
the plaintiffs attached the right, title and 
interest of the defendant in three policies of 
this compavy of Rs.1,C00 each. The des 
fendant was the assured in respect of 
one of them, and with regard to the two 
others the defendant was the assignee of 
one Maneklal Chhaganlal. By an assign- 
ment dated February 16, 1932, the defen- 
dant purported to assign in favour of bis 
wife, Bai Kamla, for a sum of Rs. 750 his 
right, title and interest in the two policies 
assigned tohim by Maneklal Chhaganlal. 
The plaintiffs do not admit that the alleged. 
assignment to Bai Kamla was for con- 
sideration. It is, however, in respect. of 
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these two policies that they have applied 
for a Receiver in execution. 
. It has been held in Vishvanath v. Mulraj 
(1) at p. 599* that the amount due under 
a Policy is a debt within the meaning of 
S> 3, Transfer of Property Act. The term 
‘debt’ includes a sum of-money due by one 
person to another, which is actually payable 
at the time, or which is due though not 
actually payable then. The amount due 
under a policy is attachable under s. 60 
of the Oode, though it becomes payable 
only on the death ofthe assured. . ‘I'he as- 
sured, viz. Maneklal Chhaganlal, died on 
March 7, 1936, and the amount due under 
the two - policies became payable on the 
death. It is provided by r. 314 of the 
High Court Rules that-‘an application for 
the execution of a decree by the appoint- 
ment of a Receiver to realize or-otherwise 
deal with property ander attachment shall 


be made to. the Judge in Ohambers. . It. 


was argued‘on behalf of Bai Kamla that 
the attachment. was bad in law, becausé 
the moneys due under the policies were 
not payable before the death of the assured, 
and the assured was not dead at the date 
of the attachment, that in any event there 
isno attachment now subsisting, as it was 
levied in September 1930, and no alias 
warrant had been obtained after the expiry 
of a year as provided by r. 320. The ques- 
tion that arises is whether an attachment 
of property is always necessary for the 
appointment of a Receiver in execution. 
Rule 314 deals.with applications for the ap- 
pointment of a Receiver in execution of a 
decres of a -property under attachment, but 
I do not think it follows that no such 
Receiver can be appointed unless the prop- 
erty is under attachment. Unders. 51 of 
the Code, a decree may be executed by a 
sale without attachment of the property. It 
has been held by the Privy Vouncil in 
Stajindra Narain Singh v. Sundar Bibi 
(2) that a Receiver in execution can be 
appointed. of “a right to future mainten- 
ance” within the meaning ofs. 60 (1) (n) 
of the Code, though it cannot be attached 
and sold. 

. Counsel for Bai Kamla further contend- 
ed that the procedure by way of Cham- 
ber Summons was wrong and that the plain- 
tiffs should have taken out.a - garnishee 


- (1) 13 Bom, L R 590; 11 Ind. Cas. 964, ~ 

(2} 52 I A 262; 87 Ind. Uas. 295; A I R1925 P.C 
176; 47 A 385; 41 OL, J 383; 3 Pat.L R 142; 27 
Bom. L R 849; 23 A L J 684; 49 M LJ 244 22L W 
284; L R 68A (PC) 138; (1925) MW N 630, 300 W 
-N 818 (P O). 


"Page of 13 Bom, L, R.—[Hd, = 
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notice underr. 329, after which he could 
have applied to the Court under the provi- 
sions of r. 332. It has, however, been held 
in Jetha Devji & Co. v. Durgadutt (3) that 
a garnishee notice cannot issue unless and 
until the amount has become payable. All 
that the decree-holder can, therefore, ‘do 
is to attach the debt payable to the 
assured which has been done. Counsel for 
Bai Kamla relied on G. D. John v. K. P. 
Sambamurthy Iyer (4), but in that case the 
attachment of the amount due under the 
policy was never questioned. Even if it be 


held that the attachment is not a subsisting. 


It is not, in my opinion, a condition prece- 
dent that the attachment should be sub- 
sisting for the appointment ofa Receiver 
in execution. If a decree-holder makes out 
proper grounds for equitable or indirect 
execution, namely, by the appointment of a 
Receiver, such a Receiver can be appointed, 
for-there-is nothing in the Code or the 
rules which, prohibits such an appointment. 
The Receiver takes the place of the debtor 
and acts a3 an officer subject to the direc- 
tions of the execution Court in collecting and 
disbursing the. debtor's income in ‘aceard- 
ance- with those directions towards the 
discharge of -the claim of the decree-holder: 
see Rajindra Narain Singh v. Sundar 


Bibi (2). | 
Order.—Chamber Summons absolute, 
Court. Receiver appointed Receiver - in 


execution of the two policies mentioned in 
the summons, Costs costs in the execution. 
Counsel certified. 
ee Summons made absolute. 
(3) 29 Bom. L R 416; 102 Ind. ‘Cas. 418; A I R 
1927 Bom. 365 i 
(4) 56 M L J 299; 121 Ind. Oas. 153; AIR 1929 
Mad, 347;29 LW 623; Ind. Rul. (1930) Mad. 171, 
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MADRAS HIGH COURT 
Appeal Against Appallate Order No. 84 
, of 1935 
December 14,1936 
: _ VENKATARAMANA Rao, J. 
Haji ABDUL KUTHUS SAHIB AND ofuers 
—APPELLANTS 
VvETSUS 
INAYATHULLA SAHIB AND oruHsrs— 
RESPONDENTS ; 
Execution—Attachment before judgment—Claim by 
wife of defendant—Dismissal of — Adjudication of 
defendant as insolvent after decree — Official not 
taking possession of house attached — Discharge— 
Wife deslared owner of house — Husband getting 
house as heir on wife's death — Decree-holder, if can 
execute decree — Insolvency — Effect of -Provincial 
insolvency Act (V of 1920), 6, ól, 2 ee 


852 
The decree-holder obtained an attachment before 
judgment of`a house belonging to the defendant. 
‘The latter’s wife preferred a claim to the property on 
the ground that it had been sold to her but the claim 
was disallowed. Subsequently the Ist defendant was 
adjudicated an insolvent and later an order of dis- 
‘charge Was passed in the insolvency proceedings. 
The house wasnot reduced to possession by the 
Official Receiver nor was any proceeding taken in 
respect of it. There was a subsequent suit to which 
the decree-holder was not a party, between the Ist 
defendant and his wife, in which it was established 
that the house belonged to the wife. The wife died 
subsequently and the Ist defendant got the house 
.as her.heir., The decree-holder then sought to attach 
and sell the house : 


e ate 


debtor which was in his hands ue his property. Ifa 


It deprives the executing creditor from having the 
benefit of the execution for his sole benefit. Histitle 
does not prevail against the Official Receiver. If the 
execution is proceeded with the leave of the Insolvency 
Qourt and the property is sold, the sale proceeds 
will have to be delivered over to the Receiver for 
distribution among all the creditors of the insolvent. 
In re Official Receiver Ez parte, Ford (5), relied 
on, 
n~ Avagainst the order of the District Court 
of North Arcot at Vellore, dated March 11, 
1935, and passed in Appeal No. 193 of 1934 
(E:-P, No. 1174 of-1933 in O. 8. No. 46 of 
1923, D. M. C., Vellore). | 
Judgment:—This C. M. B. A. arises out 
of an order ofthe learned District Judge 
of North Arcot confirming an order of the 
learned District Munsif of Vellore allowing 
execution of a decree in ©. S. No. 86 of 
1923 on the file of the said District Munsif's 
Court. It was a money decree obtained 
by one Habibullah Sahib against defen- 
danis Nos. 1 to 4 in the suit on Novem- 
-ber 2, 1923. Subsequent io the institution 
of the suit and before obtaining a decree, 
an application. for attachment before 
judgment of a house belonging to the 
lst -defendant was made and an attach- 
ment, thereof obtained on’ February 
21, 1923. The ‚wife of the lst defendant, 
one. Maimocna Bi, preferred a claim to the 
faid property on the’ ground that it was sold 
to her on February 12, 1923. The Plaintiff- 
deciée‘holder resisted, the claim ‘on the 
ground that it was a fraudulent traiisaction. 
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The claim was disallowed on July 24, 1923° 
The said Maimoona Bi filed O..8. No. 670 
of 1924 on July 25, 1924, to aet aside the 
order on the claim petiticn but the said 
suit was dismissed for default on’ July 6, 
1925, and the claim order has thus become 
final. An execution petition was filed on 
July 12, 1926, to execute the said decree by 
arrest of the ist defendant but it appears 
to have been dismissed for non payment 
of batta. Subsequent to this, in 1927, an 
application seems to have been made by 
the ist defendant to adjudicate him an 
insolvent, and he was accordingly adjudi- 
cated. There was an order of discharge 
passed in. the said insolvency proceeding 
on February 6, 1928. It transpires that the 
house which was under attachment was not 
reduced to possession by the Official Re- 
ceiver, nor does he appear to have taken 
any proceeding in respect thereof. The 
decree-holder died, and the présent appli- 
cation is made by his legal representatives 
to have the said property attached-and sold 
in realisation of the decree debt. There 
Seems to have been a subsequent litigation 
to which the decree-holder in the ‘said 
QO. 8. No. 86 of 1923 was nol a party in and 
by. which it was established that the house 
belonged to the wife, the said Maimoona 
Bi and not to the lst defendant. (Judg- 
ment in S. A. No. 8 of 1921 dated October 
14, 1932 (Ex. III). Ths said Maimoona Bi 
died later. Subsequent to her death the 
Ist defendant as heir settled his share in 
favour of one Kalik Sahib on December 
27, 1932. After the present execution ap- 
plication was :filed. defendants Nos 2 and 3 
appear to have conveyed the shares they 
inherited also in favour of their brother 
Kalik Sahib by two.deeds dated August 
25 and October 24, 1933 and Kalik Sahib 
having died, the whole property i8 now 
vested in the lst defendant. He resists 
the execution application on two grounds 
namely (1) that it is barred by limitation, 
and (2) that by reason of the order of 
discharge this property is not liable to be 
proceeded against in execution of a.decree 
against him. In regard to the first point, 
both the Courts have concurrently found 
against him and this tinding is not challeng: 
ed before me. . ae 
The remaining question is whether this 
property is not liable to be. proceeded 
against by virtue of the order of discharge. 
The learned ‘District Munsif did not déal 
With this ‘contention on the ground that 
the orde of discharge was not filed before 
him. The learned District Judge refused 
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therefore, did not deal with the contention. 
Mr. K. S. Krishnasawmi Ayyangar made 
an application for the admission of the 
Said order in this appeal. This application 
was opposed by the respondents. ` Their 
learned Counsel, however, submitted that 
if I should permit the order to goin, he 
should be allowed to raise the question 
that the order of discharge would not pre- 
clude him from attaching and selling’ the 
said property by reason of the execution 
proceedings already had and the order on 
thé claim petition and the dismissal of’ the 
suit O. S. No. 670 of 1924 and he should 
be allowed to file documents relating there- 
to. In the interest of justice I allowed the 
documents on either side to be filed. . ` 

It is contended that under s. 44 (2) of the 
Provincial Insolvency Act, the decree has 
become incapable of execution. Section 44 
(2) of the Provincial Insolvency Act. pro- 
vides: ..“An order of discharge shall release 
the insolvent from al] debts provable under 
the Act.” The effect of such a release as 
stated ‘by Blackburn, J. in Thompson v. 
Cohen (1), is that the insolvent is discharged 
from the debt aitogether and the ‘debt is 
in fact gone, and he further says: “If the 
debt is gone, the. creditor’s right to seize 
in respect of it should be gone also”. The 
object of the enactment is 

“to enable a debtor who had given up all his 
property for the benefit of his creditors to obtain 
his discharge, so that he might begin the world 


again freed from all this obligation and protected 
from oppression by his creditors." 

(Per Kelly, C. B. in Jackman v. Cook (2), 
But is the debt gone for all purposes ? 
It is stated by Williams on Bankruptcy 
Practice, at page 136 ' 

“though an order of discharge released the bank- 
rupt from certain debts provable in the bankruptcy, 


its effect is not to destroy the debt as though it 
had never been.” 


‘He relies on the decision in In re, Ains- 
worth Millington v. Ainsworth (3) in sup 
port: of that position.” In that case, the 
testator, with the intention of producing 
equality between legatees directed: that a 
debt due -from his‘son be deducted from 
the moiety of his residuary estate bequeath- 
ed to trusiees upon trust for the benefit 
of the son and his children, and subsequent- 
ly in the liquidation of his son's affairs, 
by arrangement received a dividend on the 
debt and-therealter a certificate of discharge: 


RY (1881) 7 Q B 527; 41 L J QB 291; 6 LT 
(2) (1849) 4 Ex. D 26 at pp. 28 & 2 


9, 
(3) (192211 Ch. 22; 91 E J Oh, 5]; (1922) B & O R 21; 
26- L T 247;66885107, - ” bi 
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was given to the son thereby releasing 
him from all his indebtedness t> the testa- 
tor. A question arose whether the soa was 
entitled to the legacy without deduction of 
the debt. Lawrence, J. held the son was 
not entitled to have the deduction of that 
debt. This decision seems to indicate 
that the debt is not destroyed altogether. 
It may also be noted that itisopen to a 
debtor for a new consideration and enter 
into a contract to pay the old debt. By 
the order of discharge, therefore, as Mellish, 
L. J. says “he is free from all debts ** 
and his future assets belong to him.” Ebbs 
y. Boulnois (4), but the property which he 
owned at the time of adjudication and 
vested in the Official Receiver would not 
revert to him as on an annulment. The 
question is, did the decree-holder in this 
case by virtue of’ the execution proceed- 
ings and the order made on the claim 
petition therein obtain any right to proceed 
against the property irrespective of this 
order of discharge ? Before the insolvency, 
he had obtained a valid right to realise 
his debt from the said property. But the 
insolvency having supervened, he was pre- 
vented from doing so. ‘The éffect of the 
insolvency is, by virtue of s. 51 of the 
Provincial Insolvency Act, he cannot have 
the benefit of the execution against the 
Receiver. But the execution does not be- 
come void. It deprives the executing cre- 
ditor from having the benefit of the execu- 
tion for his sole benefit. His title does not 
prevail against the Official Receiver. Tf 
the execution is proceeded with the leave 
of the Insolvency Court and the property is 
sold, the sale proceeds will have to be 
delivered over to the Receiver for distri- 
bution among all the creditors of the insol- 
vent. As statedin In re Official Receiver 
Ex parte Ford (95) 

“If' there has been only a partial execution, a 
levy and nosubsequent completion, the intention of 
the Act apparently is that the other creditors may — 
step in and ineist on having the whole of the 
debtor's estate rateably divided.” 

If the Official Receiver does ‘not inter- 
vene, the question arises whether the cre- 
ditor can proceed with the execution? If 
the house had vested in the Official Receiver 
the creditor cannot proceed with the exe- 
cution without notice to him aad without 
the leave of the Insolvency Court as the 
property ceased to be that of the judgment- 
debtor. As by the order of discharge the 
property is not vested in the debtor, in my 
opinion: the .creditor will have to move the 


(4) (1875) 10 Oh, 479 at pp. 484, 485, 
(5) (1900) 1QB 268. 
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Insdlvenoy Court for the necessary direc- 
_ tions for sale of the. property. But in this 
. case the house on the date of adjudication 
was, by virtue of the conveyance in favour 
of‘ Maimoona Bi, vested in her and the 
Official Referee has not reduced the same 
into his possession. And as between her 
and ‘the judgment-debtor, the property has 
been held to be her property.: By reacon 
of the order on the claim petition and the 
dismissal. of the. suit the decree-holder in 
the ‘said O. S8. No. 86 of 1923 had, however, 
obtained. a valid adjudication as against: 
Maimoons Bi that the said property was 
lable to be attached for his debt. So far, 
therefore, as the decree-holder is concerned, 
it would not be open to Majmoona Bi to 
resist the execution. She must be deemed 
to have taken the property subject to the 
liability of.being proceeded against for the 
debt. The plaintiff decree-holder..is not 
seeking to attach and sell any property of 
the jaudgment-debtor which is in his hands 
qua. his properly. If a creditor could other- 
wise realise his debt, there is nothing in. 
the insolvency law which’ precludes him 
from -doing so as the debt is not extingu- 
ished. The lst defendant must be deemed 
to have taken the property after the death 
of his wife subject to the result of the 
adjudication already had against her, A 
decision of Cornish, J.in Doraisami Pillai 
v. Arumugha Naicker (6) has been cited 
before me. In that case there was an 
attachment of the property in execution: of 
a decree but subsequent to the execution an 
alienation was made by a judgment debtor 
in favour of a third party. Then there was 
an adjudication of the judgment-debtor, in 
insolvency and a subsequent order of dis- 
charge. The learned Judge observed that 
though the.order of discharge might release 
the insolvent from the debt yet it did not 
prevent execution creditor from proceeding . 
to sell the- property in the hands of the- 
alienee who must be deemed to have taken 
the property subject to all claims enforce- 
able under the attachment. This decision 
seems to proceed upon the principle already 
adverted to by me that the debt is not 
destroyed altogether by. the release. Tt, 
therefore, seems to me that the house js 
liable to be attached for the decree debt. œ 

In the result the second appeal fails and 
is dismissed with costs. 

(Leave granted.) i 

AAN, .. Appeal dismissed. 

. (6) (1935) M W N 1328; 159 Ind. Cas. 1097: 42 LW ` 
34; 69 M L J 799;8 RM 597; AIR 1936 Mad.100. . 
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RANGOON HIGH COURT | 

Criminal Revision Application Nos. 2 B 

-~ and 3 B of 1937 
January 28, 1937 
SparGo, J. 
U HLAING AND anotune—-APPLIOANTS 
: VETSUS 
R P. ABIGAIL- Opposite PARTY. 

Penal Code (Act XLV of 1860), s 182—‘Gives in- 
formation’, meaning of —Statement to Police Officer in ` 
inquiry under 3.161, Criminal Procedure Code (Act 
V of 1898)— Statement of witness called by defence in 
Departmental enquiry—Whether can form baste of 
conviction. à 

The expression ‘gives information’ in s. 182, Penal 
Code means to volunteer information and is not jn- 
tended to apply to a statement made in answer to 
questions put by a public servant, Statements made 
by witnesses to Police Officers under s. 161, Criminal 
Procedure Code, cannot. except in very special circum: 
stances, be regarded as ‘gives information to a public 
servant’ within the meaning of s. 182, Penal Code. . 

If a statement made by a witness to a Police 
Officer under s.161, Criminal Procedure Code, cannot 
in general form the basis for a conviction uader s. 182, 
Penal Code, stillless can a statement ofa witness 
called’for the defence ata departmental inquiry., 
Emperor v. Lachman Singh (D), Panna Lalv. Em- 
peror (2), Mangu v. Emperor (3), Sultan v C. de M. 
Wellborne (4) and Maung Bo Ni v. Emperor (6), 
relied on. Queen-Empress v..Ramji Sdjabarao (5), 
distinguished. N 

Cr.. R. A. from the proceedings of the 6th. 
Additional Magistrate, Bassein, in Criminal 
Regular Trials, Nos. 76 and 77 of 1936. 


Mr. Chan Htoon, for the Applicant. ; 

Order.—These applications for revision 
concern two complaints which have been 
made by the Deputy Commissioner of 
Bassein against two Lower Grade Pleaders 
named U Hiaing and U Pu. During 
October, 1936, a departmental inquiry was 
held by the Deputy Commissioner, Bassein, 
against U Aung Tha, late Township Officer, 
Ngaputaw, who, it was said, absented 
himself from his charge without leave on 
May 5, 1936. 

U Hlaing and U Pu gave evidence in 
favour of U Aung Tha at the departmental 
inquiry, and it is said that they stated that 
U Aung Tha did not attend office on 
May 2, 1936, as he had frequent spells of 
fever, and that on May 9, 1936, the 
Township Officer attended ‘office and 
postponed his cases as he had fever. 
In U Pu’s case it is said that he made 
a statement to the effect that he (U Pu) 
left Government service on grounds of ill- 


health. o 


The complaints set forth that the state- 
ment that U Aung Tha'did not hear his 
cases on May 2 was false,and the state- 
ment that the Township Officer attended 
office on May 5, and postponed. his-cases-as 
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he had fever was also false; and U Pu’s 
statement that he quitted Government 
service on grounds of ill-health is false 
because the facts were that his services 
were dispensed with. The complaints 
purport to be of offences- under s. 182, 
Penal Oode, which reads as follows: 


“Whoever gives to any public servant any infor- 
mation which he knows or believes to be false, in 


tending thereby to cause, or. knowing it to be likely” 


that he will thereby cause, such public servant: 
la) to do or omit anything which some public 


servant ought notto do or omit ifthe true state of 


facts respecting which such information is given 


wete known by him, or (b)to use the lawful power . 


of such public servant to the injury or annoyance 
of any person. shall be punished with imprisonment 
of either discription for a term which may extend to 
six months, or with fine which may extend to one 
thousand rupees, or with both.” 

“Mr. Oban Htoon has argued that these 
complaints should be quashed, and he 
advances three grounds for this contention. 
The first of-these grounds is that the 


complaints do not allege the ingredients _ 


required to be proved for a conviction 
under s. 182, Penal Code, as nothing was 
said about theinformation being false to 


the knowledge of the accused or of the. 


intention with which it was given. The 
second contention is that the statements 
made bv U Pu and U Hlaing as witnesses 
at a departmental inquiry cannot form 
the basis for a conviction under s. 182, 
Penal Code. The third is that there is a 
very little probability of a conviction if the 
complaints ere allowed to proceed. The 
question of the meaning to be assigned to 
the words ‘whoever gives to any public 
servant any information’ in s. 182, Penal 
Oode, has been dealt with ina number of 
published cases. A number of these cases 
were cited to me, and the conclusion to 
be drawn from them is that a statement 
made bya witness to a Police Officer 
under 3.161, Oriminal Procedure Code, 
is not information given to a public ser- 
vant within the meaning of s. 182, Penal 
Code. 

In Emperor v. Lachman Singh (1), the 
statement was made by a motor-driver to 
a Police Officer who asked him for his 
license and his name. It is clear that such 
a person as that is in a different position 
in respect of the statement that he makes 
from a witness ata departmental inquiry. 
He is bound to answer the Police Officer, 
and if he answers him falsely, his -inten- 
tion is to cause the Police Officer not to 


t 


30 Cr. L J177; 10 P L T 244. 


PET Di 4. (459: Ind, Oas. 95; A I R1935 Reng. . 97; (1935). . 
_ (1) 7 Pat. 715; 113 Ind. Cas. 587; A I R 1929 Pat, 4; - oe ais iy 9:8 R Rang, 248 (D). 


prosecute him. Panna Lal v. Emperor (2), 
is not a case in paint, because in that case 
the statement was made by the petitioner 
who sent the original letter tothe Deputy 
Inspector-General of Police and so caused 
the proceedings to start. He may, there- 
fore, on the other grounds be said to have 


given information to the public servant con- 
cerned Mangu v. Emperor, 25 Ind. Gas. 


978 (3), isa stronger case. It says that a 
statement made under s. 161, Criminal 
Procedure Code, in answer to questions put 


by the Police Officer investigating the. 


case does not amount to ‘giving information’ 
within the meaning ofs 182, Penal Oode. 
The expression ‘gives information’ in the 
latter section means to volunteer . infor- 
mation, and is not intended to apply toa 
statement made in answer to questions put 
by a public servant. In Sultan v. C. de 
M. Wellborne (4), it was held that the 
statement made by a witnessto a Police 
Officer under s. 161, Oriminal Procedure 
Code, in that case could not be the basis 
of an offence under s.182 except in very 
special circumstances. The only case that 
appears to throw any doubt on the matter 
is Queen- Empress v. Ramji Sajabarao (5). 
But there it was not necessary to decide the 
question, because the case was decided on 
other grounds. l 

It is, therefore, clear that the trend of 
opinion is the statements made by witnesses 
to Police Officers under s. 161, Criminal 
Procedure Code, eannot, except in very 
special circumstances, be regarded as giving 
information to.@ public servant’ withinthe 
meaning of s. 182, Penal Code. This view 
has been followed in several cases in this 
Court. See Criminal Revision No. 868-B of 
1934. Mauny Bo Ni v. Emoeror (6), 
where Dunkley, J.held not only that the 
complaint of an offence under s. 182, 
Penal Code, must contain the ingredients 
of an offence under s. 182, Penal Code, but 
also that a statement made by a witness 


- tothe Police under the provisions of s.161, 


Criminal Procedure Code, is not an informa- 
tion given toa public servant within the 
meaning of s. 182, Penal Code. If a statement 


by a witness to a Police Officer unders. 161,_ 


Criminal Procedure Code, cannot in general 


9; 1 Lah. 410; 58 Ind. Cas. 818: A L R1920 Lah. 
sie 91 Or. L J 818; 166 P L R 1920. 
(3) 25. Ind. Cas. 978; AIR 1914 Lah. 360;15 Or. 


_LJ 650: 227 P L R 1914. g 
(4) 3 R 577; 90 Ind. Cas. 316; AIR 1925 Rang. 


364; 26 Or, L J 1532;4 Bur: L J 261. 
(5) 10 B 124. 


r. Oas. 306; 37 Or. 
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form the basis for a conviction under 
8.-182, Penal Code, still less can a, statement 
of a witness called for the defence ata 
departmental inquiry. As to the complaint, 
Mackney, J. in Criminal Revision. No. 159- 
B of 1935, held: 

“It is, therefore, necessary that it should be 


alleged, and proved, thatthe person given the in- 
formation knew or believed that information to be 


false.’ } 

These two reasons are sufficient to dis- 
pose of the applications. It is clear that 
both of the complaints must be quashed. 
Astothe unlikelihood of a conviction be- 
cause of the various defences that the 


accused could set up, it isnot necessary for - x 


me tosay anything about this argument, 
because I have disposed of the case on the 
other grounds put forward. Itis difficult 
at this stage to say what defence could have 
been set up, or what success it was likely to 
have. It is, therefore, ordered that the 
complaints against U Pu and U Hlaing be 
quashed. 

N. Complaints quashed. 
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MADRAS HIGH COURT 
Civil Appeal No. 65 of 1932 
May 9, 1935 
RAMESAM AND STONB, Jd. 

SAMBADIVA AYYAR—PLAINTIPF 
—APPELLANT 
‘ versus 
SUBRAMANIA PILLAI AND OTHERS 
DEFENDANTS—RESPON DENTS 

Mortgage—Suit on purchase by mortgagee in execu- 
tion of decree-—-Prior purchaser of equity of redemp- 
tion, and not impleaded in suit, resisting—Hemedy of 
mortgagee-purchaser—-Limitation—Cause of action— 
Limitation Act (IX of 1908), Sch. I, Art. 1832—Prior 
purchaser's right to redeem. 

Where the mortgagee bringsa suit against the 
mortgagor but without impleading the prior pur- 
chaser of the equity of redemption whether by reason 
of his ignorance ofthe fact of such purchase or with 
knowledge of it and purchases one of the mortgaged 
items in execution sale, the purchaser of the equity 
of redemption, though he purchased the property 


subject to the mortgage and though he cannot get an - 


absolute title in the property purchased, cannot be 
afiected by the’ proceedings to which he was 
not a party. Inthe circumstances he must still 
have the right to redeem the mortgage. Such op- 
portunity of redemption must be given to him. 
The mortgagee should not be in a worse position if he 
is the purchaser simply because he was the mort- 
gagee that brought the suit without impleading the 
purchaser of the equity of redemption. He has got 
the two capacities, first his capacity as mortgagee and 
secondly his capacity as purchaser. If he relies on 
his capacity as mortgagee, it is open to him to 
bring a suit, viz, a sujt impleading, besides the 
mortgagor, the purchaser of the equity of redemption, 
In such a suit the purchaser of the equity of redemp- 
tion has to redeem the whole of the mortgage amount, 
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: of the equity of redemption 
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though he purchased only one of the items mort: . 
gaged. There is no reason to split up the mortgage 
for purposes of redemption. Butsucha sult runs 
the risk of being barred by limitation which runs. 
from the date when the money became payable. under 
the mortgage. The mortgagee by dropping his 
capacity as purchaser and going back to his capacity 
as mortgagee and filing a suit on the original mort- 
gage hagone advantage and another disadvantage. 
The advantage is that he can insist on the purchaser 
to redeem -the whole 
mortgage. The disadvantageisthat his suit 18 very . 
often barred by limitation, In such a suit the. 
purchaser cannot claim to redeem by payment of 
proportionate share of the mortgage onthe ground 
that the mortgagee has purchased one of the items, 
for the mortgagee does not sue by reason of the cauge 
of action afforded by the purchase. But in the second 
ind of suit, viz., suit based on the mortgagee pur- 
chaser’s right to possession, the prior. purchaser 18 
entitled to redeem only the item of the — hypotheca 
purchased by him by paying the proportionate part 
of the mortgage amount and the limitation for such 
suit runs, from the date when there was resistance to 
the mortgagee-purchaser’s right to get possession 
or the date ofthe prior purchase, ifthe fact of that . 
purchase is already known to the mortgagee, Lachme 
He arain Das v. Hirday Narain (20), dissented 
rom, 

[Case-law referred to.] 

O. A. against the decree of the Court of » 
the Subordinate Judge of Tanjore, dated ' 
October 29, 1931, and made in O. 8. No.7 © 
of 1930. . 

Messrs. T, M. Krishnusamy Ayyar and 
K. P. Ramakrishna Ayyar, for the Appel- 
lant. 

Messrs K. Rajah Ayyar and K. S. Raja- ~ 
gopalachari, for the Respondents. 

This appeal coming on -for hearing 
on the Ist, 2nd and 16th of August 1934, 
respectively and the case having stood 
over for consideration till Thursday, Au- 
gust 30, 1934, the Court delivered the © 
following judgment. 

Stone, J.—In this appeal brought by © 
the plaintiff the question for determi- 
nation is whether the Subordinate ` Judge 
was right in upholding the defence of limi- 
tation. 

The relevant facts are as follows :— 

The plaintiff-mortgagee sued in O. S. 
No. 55 of 1919 on a mortgage, making the 
mortgagors and a sub morigagee parties. 
It subsequently transpired that as to two 
of the properties they had been sold in 
Court auction. The mortgagee at time of 
snit was unaware of this fact. 

The ‘plaintiff in O.S. No. 50 of 1919 
obtained a decree and purchased in Court- 
auction. He derived no advantage because, 
the earlier purchasers not having been 
joined, their prior right was still outstand- 
ing. He then joined them and sued again. 
That suit is said to be barred unless the 


earlier purchasers can be deemed to have 


1937 < 
-acknowledged the mortgage liability within 
the necessary period. 

The eritical date is June 20, 1921. There 
is a document Ex. F which may be suffi- 
cient acknowledgment. It is not necessary 
to consider whether it is or not because it 
is. long after the critical date having been 
executed on July 30, 1927. It was chiefly 
relied upon in argument to show the inten- 
tion underlying the earlier documents that 
were relied upon. 

The learned Sub-Judge was, in our opin- 
jon, right when he saidin para. 9 of his 
judgment ‘an acknowledgment to be effec- 
tive must amount to an unequivocal ad- 
mission of a subsisting debt, i. e., subsisting 
at the time of the acknowledgment. 

Here the acknowledgment relied upon is 
Ex. D coupled with Exs.C and If. It is 
also sought to couple it with Ex. F. Itis 
our clear opinion, however, that in constru- 
ing Ex. Done cannot give words therein 
a different meaning from their clear intent 
by looking at a document which came into 
existence eight years later. 

There thus remains for consi 
Exs. C, D. and IL 

‘Exhibit O is a sale certificate. This cer- 
tifies that the auction-purchaser (defend- 
ant) purchased at a sale by public auc- 
tion the lands. It includes the following 
expression ‘the sale has been made sub- 
ject to the mortgage decree charge above- 
said properties and some other properties 
for Rs. 4,000 created in favour of (plaintiff 
herein). The term ‘mortgage decree charge’ 
is admittedly inaccurate. We proceed on 
the basis that it should be ‘mortgage’. 

Exhibit D is a petition filed by the 
auction-purchaser. Init he makes the fol- 
lowing allegations. Paragraph 3 ‘at a sale 
by public auction I purchased the prop- 
erties described hereunder for Rs. 153 and 
m support of it, I obtained a sale certifi- 
cate’ (Ex. C). 

The sehedule which describes the prop- 
erties is unaccountably omitted from the 
printed papers. Weare told it is the same 
asthe schedule printed to Ex, © we have, 
however, had the relevant schedule trans- 
lated and find the words in point should 


read as follows : 
“The sale waa held subject tothe mortgage dec- 
ree charge for Ra. 4,090 created over the above- 
said properties and some other properties in favour 
of (plaintiff), etc.” “I, the auction-purchaser have, 
accepted the delivery of possession of the property 

as described above. ..." 7 
It des- 


Exhibit II is the notice of sale. 
cribes the subject-matter of the sale. In 
the column headed “Description of property 


deration 
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to be sold": are the words: “The estimated 
value thereof subject {o the mortgage right 


mentioned in column 4...... is, etc.” 
The fourth column details the plaintiff's 
morigage. i 


From the foregoing it is clear that the 
auction-purchaser was buying a property 
which was described as subject toa mort- 
gage and acknowledged that he had purchas- 
ed property so described and had obtained 
delivery of the property so described. The 
question is whether that is a sufficient ack- 
nowledgment of an exisling mortgage debt. 

In support of the contention that it is, a 
large number of authorities were cited. 
We do not propose to examine all these 
as many of them decide questions that are 
not in dispute including the proposition 
about which we never entertained a doubt 
that an unconditional acknowledgment of a 
subsisting debt implies a promise to pay. 
That question. is not the question here. 
The question here is whether there is an 
unconditional acknowledgment of a subsist- 
ing mortgage. 

It may, however, be desirable before pass- 
ing to a consideration of the authorities 
that are sufficiently in point to merit exa- 
mination to state the authorities cited, These 
are Sanwal Das v. Alt Mahdi, 85 Ind. Cas, 
330 (1), Sidhari Ram v. Gargi Din, §9 Ind. 
Cas. 118 (2), Har Narayan v. Sheo Prasad, 
18 Ind. Cas. 95 (3), Swaminatha Odayar v. 
Subbarama Atyar (4), Kalidas Chandhuri 
v. Prasanna Kumar Das (5), Daso Polai v. 
Narayan Patro (6), The Official Assignee of 
Madras v. Subramania Aiyar (7), Mani- 
ram Seth v. Seth Rup Chand (8), 
p. 1057* at Hiralal Ichha lal v. 
Narsilal Chatarbhujdas (9), Sukha- 


(1) 85 Ind. Cas, 330; 22 A L J 1018; LR 5A 718 Civ, 
A I R1925 All. 174. 

(2)89 Ind, Cas, 118; A I R 1924 Ail. 958. 

(3) 18 Iad. Cas. 95; 11 A L J 86. 

W 51 M L J 856; 100 Ind. Oas.10;25L W411; AIR 
1927 Mad. z19; 50 M 548. ' 
R S O 446; 55 Ind, Cas. 189; 30O LJ 496; 24 O W 

26 


(6) 65M L J 819; 148 Ind. Cas. 1121; 38 LW 813; 
A I R 1933 Mad. 819; (1933) M W N 1387; 6 RM 572; 
57 M 195. 

(7)48 M L J-1;77 Ind. Oas. 740; 19 L W 331; 33 M 
LT 235; A I R 1924 Mad, 286; (1921) M W N 


19. 
(8) 33 C 1047; 33 I A 165; 4 CLJ 94; 8 Bom L 
501; 10C W N 874; 16 M L J 300; L1MLT 199, 3A 
J 525; 2 N L R 130 P 0). 

(9) 37 B 3 6;18 Ind. Cas. 909; 17 O W N 573; 13 
L T 415; Q913)M W N 428; II A L J432;17 CL 
a Bom. L R 4538; 25 M LT101; 401 468 
(P OQ). a 
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moni Chawdhurant: v. Ishan Chunder Roy. 


(10), Mohammad Rafi v. Kirpa Ramji (11), 
Uppi Haji v.Mammavan (12), Emmet, Re 
Jenkins v. Emmetti (13), Ramobhadra Naidu 
v. Kadiriyasami Naicker (14), Girish 
Chander Lehiri v. Sasi Sekhareswar Roy 
(15), Madan Lal v. Bhagwandas (16). 

On an examination of the above it will 
be found that if had been consistently held 
that where the circumstances . are such 
that the person making a representation 
has his mind directed to the question of 


the existence of the debt are not and he- 


represents that the debt exists or he re- 
presents facts only consistent with the in- 
ference ‘that he admits the existence of the 
debt such representation will be deemed a 
sufficient acknowledgment. Here it is ob- 


served the defendant did not sign the sale- 


proclamation ; the representations in the 
notice are, therefore, not his. Jn the cir- 
tificate of sale he is not thé representing 
party and in the petition he is merely 
stating the terms under which the sale was 
held and the nature of the possession re- 
ceived. Supposein point of fact it trans- 
pired that the sale proclamation was wrong 
” and that at the material date there was no 
‘mortgage in fact, would he have been ac- 
countable to the mortgagee for the alleg- 


ed mortgage amount? In principle it is- 


clear that he -would not. Apart from 
principle, the matter is concluded, so 


far as this Court is concerned, by the de-- 


cision ofthe Judicial Committee in Izzat- 
un-nissa Begam v. Partab Singh (17). 
should transpire that there is no mortgage, 
the purchaser benefits. It might well be 
that there is no mortgage and that the 
sale proclamation is -still accurate so far as 
the facts are known at the time. In the 
case cited the property at the date of the 
sale did appear to be bound by a mortgage 
but the mortgage was -subsequently held 
to be invalid. Sale proclamations do not 
conclude question of title. 

In Sanwal Das v. Ali Mahdi, 85 Ind. Oas. 
330 (1), -the sale proclamation was signed 

ao) 25 O 844; 25 I A 95;2 O W N 406;7 Sar. 294 

aD A I R 1933 All. 99; 142 Ind. Cas, 784; (1932) A 
L J 1010; Ind. Rul. (1833) AlL 149. - 

(12) 16 M 366. 

(13) (1906) 95 L T 755. - 

-(14) 44 M 483at p 488; 63 Ind, Oas. 708; 14 L W 125; 
(1921) MW N 3743 U PL R (P O) 83; 30 M 
ae Bom. L R 692; AL R1922 P O 252; 481 A155 

(1) 330329. ~- -- 

16) 21 A235; AW N 1899, 41, 

(17) 31 A 583; 3 Ind. Cas, 793; 13 O W N 1143; 10 
CLJ3i13;6A LJ 817; 11Bom.L.R 1220;6 MLT 
277; 19M L J 682; 36 I A 203 (P 0). 
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by the person said to have ‘acknowledged. 
That of course makes all the difference. If 
a man says ‘this property is subject to a 
mortgage, he acknowledges the mortgage. 
But if another says tohim ‘I sell this sub- 
ject t9 a mortgage’, and he buys, he does 
not acknowledge the mortgage. Ifhe did, 
the above decision would have been the 
other way. 

Sidhart Ram v. Gargi Din, 89 Ind. Cas: 
118 (2), is still further away. There the 
suit was a redemption suit and the defend- 
ant was claiming, if at all as mortgageg. 
Har Narayan v. Sheo Prasad, 18 Ind. Cas. 
95 (3), is a case such as would have arisen 
here had the plaintiff been able to rely- 
on Ex. F. It does not touch the question 
of whether the other documents together 
constitute an acknowledgment. Kalidas 
Chandhuri v. Prasanna Kumar Das (5), is 
quite different from this case. There was 
an enquiry andthe purchaser was in the 
same position as the seller who aeknow- 
ledged liability, for both were hound by 
findings. So alsoin Daso Polat v. Nara- 
yana Patro (6), In Hiralal Ichhalal v. 
Narsilal Chaturbhujadas (9), not only- 
was the acknowledgment the act of the 
person sought to be bound but the 
suit was a redemption suit, 2. e. the act 
was done in circumstances only consistent 
with the view that the person acknowledg- 
ing had his mind directed to the question 
of liability. 

In the circumstances here present we are 
clearly of the opinion, that the learned - 
Subordinate Judge was right in the view 
he took on the question of limitation as 
raised before him and we see no reason to 
disagree with the reasons-he gave for tak- 
ing that view. ` 

‘There remains another point which we 
must advert to. One piece of property was 
in the possession of the plaintiff, appellant 
to the time of trial. Consequently as he had ' 
in respect of that land all that he wanted 
he did not seek and indeed could hardly 
seek any remedy inrespect ofthat. Subse- 
quently he lost possession of that third 
party. He now asks for the joinder 
of that third party to this order alleging 
that otherwise he might be barred and any- 
how will have toincur fresh court-fee ex- 
penses. On the view we now take the 
point does not become of any importance 
but as the matter was argued we mention 
our conclusion on this branch of the argi- 
ment. In our view in circumstances such 
as these as at present advised, we are of 


the opinion that -his- cause of action dated .- - 


1937 
from the dispossession and the first evil 
feared does not arise; as to the second, we 
knew not under what principle a stranger 
can be added as a party to a suit under a 
fresh cause of action after the suit has been 
decreed in order to save court-fee expenses. 
This relief must accordingly be refused. 

The above, however, does not in our 
opinion exhaust the matter. It will be ob- 
served that on the facts here present the 
result so far arrived at results: in a con- 
clusion that can only be regarded as unjust. 
If remains for consideration whether this 
unjust result cannot be avoided without 
doing violence to legal principles. 

Clearly to see how unjust the .result is, 
it is necessary to marshal the various steps 
that have occurred with dates. These steps 
and dates are as follows: — 

The mortgage debt became due under the 
terms of the mortgage in 1909. 

The defendant first came on the scene 
and first became liable to be sued by the 
plaintiff by his purchase in Court auction 
of the property described as subject to a 
mortgage on July 31, 1918. No one suggests 
hat the mortgagee had actual or construc- 
tive notice of that sale, and even if he had, 
he certainly could not have joined that 
person in any aclion on the mortgage 
until July 31,1918. On February 7, 1919, 


delivery of possession was given to the auc- 


tion-purchaser. 

On July 31, 1919, the action upon the mort- 
gage was brought against the original mort- 
gagor. It is not suggested that up to that 
date the mortgagee had no notice, aclual 
or constructive, of the purchase in Court 
auction. That fact was not disclosed in the 
pleadings. 

On November 27, 1919 a decree was ob- 
tained in the mortgage suit. Execution of 
that decree appears to have been much 
delayed and on April 5, 1926, the decree- 
holder purchased in Court auction. 


Having purchased he sought possession on 
January 8, 1928, and thea for the first time 
learnt of the possession of the defendant 
when his possession was resisted. 

On November 26, 1929 he brought the 
present action asking, as his principle 
ground of claim, for delivery of possession, 
alternatively for payment of the amount due 
faiing which-sale. 


The defence at present under considera- 
tion is limitation and itis put thus; This 
is an action on the mortgage and conse- 
quently Art. 132 of the Limitation Act 


applies and accordingly the action wag” 


SAMBADIVA AYYAR V, SUBRAMANIA PILLAT- (MADR.) 


859 


barrred 12 years from the date the money 
became due. . 

If this is sound, it clearly imperils prac- 
tically all simple mortgages when (ho mort- 
gagee sues only towards the end of the 
period of limitation forin such a case the 
mortgagor can sell without notice actual, 
or (e.g., by registration) constructive, and 
the mortgagee is then without effective 
remedy. Hisremedy aga'nst the mortgagor 
is infructuous because the mortgagor has 
got rid of his equity of redemption, and his 
remedy against the purchaser (though only 
the purchaser of the equity of redemption 
is barred because before he can know of 
the existence of that purchase the 12 years 
has expired. Thus to put an extreme case 
suppose the period of limitation ends on 
January 1, and the mortgagee waits until 
December 31, the mortgagor can effectively 
defeat him by selling his equity on Decem- 
ber 30. Thus although the time is, as 
against the mortgagor, 12 years, in the 
case put, as against the purchaser, it is 
less than 2 years and for these 2 days he 
ig unaware of the existence of the pur- 
chaser. 

Before December 30, the purchaser could 
not be sued because he was in no way 
interested and after January l, he cannot 
be sued. In between he cannot be sued 
because his existence is not known. This, 
if correct, is a perfectly general principle. 
It could be taken advantage of without 
any fraud and it is des'ructive of the 
security which a mortgagee ought to have. 
In our opinion having had the advantage 
of full and able argument from Mr. K. 
Raja Ayyar, this result inevitably follows 
if the action against the purchaser is an 
action ou the mortgage of exac ly the same 
Content as an action brought against the 
mortgagor. 

Before we come to examine whether that 
it so we observe that here the mortgagee, 
in ignorance and proper ignorance (dif- 
ferent consideration arises if he knew or 
ought to- have known) of the existence of 
any third party right, sued on the mort- 
gage for a mortgage decree against the 
only person interested in the equity of 
redemption so far as he was aware viz., the 
mortgagor. He sued in time. 

One thing is clear. The purchaser being 
a stranger to that suit cannot have his 
rights adversely affected by that suit. 
Apart from that principle, however, he is, 
like the rest of the world, subject to the 
rights which that jndgment confers upon the 
decree: holder. 
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What are those rights?. They include 
the right to call upon the mortgagor to 
redeem, failing which, to bring the property 
to sale and having bought to obtain posses- 
sion. 

“All these steps have been taken and pro- 
perlytaken. What follows? Suppose after 
he had bought, a complete stranger were 
found in pogsession. Clearly a new cause 
of action springing frcm the judgment 
perfected by the taking of the steps which 
give to the mortgagee the right to possession 
would arise. ; . 

To what extent is the purchaser in a dif- 
ferent position from the rest of the world? 
He is in a different position to this extent 
and, in our opinion, to this extent only. 
He has purchased the equity of redemp- 
tion. 

What rights flow from that? He has 
the rights which his mortgagor had, sub- 
stantive not adjective rights, viz., to have 
the option of retaining the property on 
paying the mortgage debt. That is what 
he bought and paid for. That right cannot 
be affected by a suit. to which he was not a 
party. But apart from that he is in no 
better case than a trespasser. No one 
would argue that the cause of action against 
a trespasser for possession though founded 
on a title that commences with the mort- 
gage, that is crystalized by the mortgage 
decree and perfected by the purchase in 
execution is cn aclion on the mor gage. 
Nor would anybody doubt that when suing 
originally upon the mortgage the mortgagee 
would have to join not only the mortgagor 
but any third party purchaser from the 
mortgagcr of whom he was aware or run 
the risk of being time-barred. The differ- 
ence between that case and this is that 
there the suit is upona mortgage. There 
would be no other claim possible. But here 
that cause of action has been pursued. 

Thereafter a new cause of action begins. 

The matter may be tested in another way. 
Suppose the purchaser on the sale following 
upon the mortgage decree had been a third 
party and not the mortgagee and suppose 
that purchaser had found a trespasser in 
possession. Would he have had no right 
to claim possession? Clearly he wotld 
have had a right. That right would not 
be founded on the mortgage but on the 
purchase. Why should not a mortgagee 
purchaser have the same right? 7 e,a 
right qua purchaser as well as a right qua 
mortgagee ? 

It is said that this would result in a 
Conclusion as intolerable as the one above 
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examined for it would mean that the mort» 
gagee could goon for ever pursuing now 
the mortgagor, then the mortgagor's pur- 
chaser, and the purchaser's purchaser and 
so on, ad infinitum. This is not so. The new 
cause of action would be barred within the 
appropriate period. This action was brought 
within that period. 

It remains to consider whether on the 
decided cases there is either a decision 
binding upon us or such a volume of autho- 
rity in a contrary sense as to make it 
impossible for us to come to tbe above 
conclusion. The cases cited were numerows 
but only scme are sufficiently in point to 
make it necessary to examine them in 
detail. | 

In Surendralal Kundu v. Ahmad Ali (18) 
it was held that the purchaser in Court 
auction held in execution of a mortgage 
decree given in an action to which the, 
purchaser of the equity of redemption was 
not made a party and in which the equity. 
of redemption was wholly unrepresented, 
has no remedy against such purchaser 
12 years after the money becomes due. 
That is, in such circumstances Art. 132. 
applies. That case is distinguishable 
from this in a most important particu- 
lar. There, at the time of action brought 
upon the mortgage, the mortgagee knew 
of the existence of the purchaser of the 
equity ofredemption. With that knowledge 
he chose to sue a person not interested 
in the equity of redemption. That case 
was decided in the principle that if a mort- 
gagee chooses to sue the wrong person: 
i.@, the person known to him to have no 
interest, the whole suit is misconceived 
the resulling decree is nothing but a nulli-. 
ty. Stress was laid on the fact of know- 
ledge and choice. Quite different consider- 
ations arise where there is no knowledge 
and accordingly no choice. If A landlord 
of property B let to tenant C chooses to 
sue X in ejectment the resulting decree 
cannot amount to very much, and if he 
then sues C out of time, C an raise the. 
statute against him. ; 

In T. C. Bose v. Obedur Rahman Chow- 
dhury (19), the facts at first sight appear 
comparable but on examination there is 
seen to be a vital difference. There the. 
respondent was the purchaser in a Court: 
auction held in execntion of the mortgage 
decree, The mortgagee in the mortgage 


(18) 60 C 1193; 147 Ind Oas. 808; A I R 1943 Cal. 
912; 6 R C 361. l 
ae 6 R 297; 111 Ind. Cas. 132; A IR 1928 Rang. . 
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suit had only made the mortgagors parties 
and had not joined the appellant who had 
purchased the equity. It dces not appear 
frcm the report whether the mortgagee was 
aware of the purchase or not. The Court 
put the auctiou-purchaser in possession. 
Then the prior-purchaser claimed posses- 
sion and his claim was upheld on the 
ground which we conceive to be sound 
‘that the morigage decree obtained in a 
suit to which that purchaser was not a 
party could not affect his rights. Accord- 
ingly his p.ssession was upheld. Then 
the respondent sued on the mortgage for 
redemption of the mortgage and it was 
held that Art. 132 applied (with which con- 
clusion we also respectfully agree). Then 
the respondent asked to be allowed to 


amend so as to claim possession. That was- 


refused on the ground that the claim for 
possession had already been adjudicated 
up'and the matter was res judicata. We 
do: not’ feel called upon to express any opi- 
nion on this last point but obviously if, in 
a Claim for possession, ihe action is still to 
be regarded as an action on the mort- 
gage the same period of limitation as 
before would apply and the amendment 
would not get the plaintiff out of the diffi- 
culty he found himself in owing to the 
form of the action. We find nothing in 
this case in conflict with the view now 
expressed. Indeed the learned Chief. Justice 
points out that between such parties the 
remedies that can be sought are not the 
same as in an action on the mortgage. The 
purchaser of the equity cannot'be called 
upon to repay ihe money according to 
the contract. He points out that the claim 
then made for sale in default falls direct- 
ly uoder Art. 132 from which the rest 
follows. But here the primary claim is for 
possession. . 

In Lachmi Narain Das v. Hirdey Narain 
(20) the Court (Mukerjie and Boys, JJ. 
relying on Hargu Lal Singh v. Gobind Rai 
(21) and Madan.Lal v. Bhagwan Das (16) 
and refusing to follow Babu Lal v. Jalakia 
(22) came to the conclusion that the decree 
and subsequent sale has no effect at all 
against the prior purchasers because those 
prior purchasers were not parties to the 
mortgage suit. With great respect we feel 
that with this we ‘are unable to agree. 
The mortgage decree and the subse- 
quent sale gives rights against.all the world 

(20) 24 ALJ 661; 97 Ind. Cas. 4; A IR 1926 All 


480. ; 
« 421) 19A 541; A W N 1897,154. . 


(22) l4 A Ld 1146, 37 Ind, Cas. 343: AIR 1917 


All, 359, 
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and it is idle for third parties to say that 
they were not parties to the mcrtgege 
suit. We prefer to put it thus as 
above. The decree and the sale cannot 
Jessen the rights of the prior puchaser. 
That is a different proposition. We think 
that cn such a contest as then srose, the 
plaintiff was entitled toa qualitied decree 
for possession, the qualifying condition be- 
ing that the defendant should retain his 
rights in tact. Those rights were to 
retain possession on redeeming. There 
are differences in the facts between 
the above case and this which make 
it unnecessary for us to dissent from 
the conclusion then arrived at but that 
case, and the. cases there relied upon do, 
as a step in the argument, take a different 
view on the above point from the view we 
now take; that point is an essential step 
in the chain of reasoning and we are cone 
strained therefore to differ, with all respect, 
frcm the opinions there expressed. We 
prefer the view taken in Babu Lal v. 
Jalakia (22) a decision of the same High 
Court. 

In a recent case in this High Court 
Chinta Chandramma v. Gunna Seethan 
Naidu (23), the question to be decided was 
whether an amendment should be allowed. 
The date of the mortgage was 1903, the 
date of the purchase of the equity was 
1912, the action was brought in 1926 and 
the amendment was sought in 1927. The 
purpose of the amendment was to turn it 
into a suit for sale. It will be seen that 
the amendment would have to be refused 
on the view we take for the suit was barred 
not only in 1927 but also in 1926 and the 
action was not for possession but for sale. 
The then purchasers of the equity were 
not left out in ignorance. The Oourt then, 
following Venkata Reddi v. Kunjappa 
Goundan (24), took the view that the 
mortgage. decree does not extinguish the 
mortgage and the mortgagee or a pur- 
chaser from him can bring a suit on the 
mortgage against a purchaser of the equity 
not made a party tothe mortgage suit, even 
though that a person was known to exist at 
the time the mortgage suit was brought. It is 


then laid down thatif such a suit is brought, 


t. e & suit on the mortgage, time runs 


-not from the date of the mortgage decree 


but from the date the money isdue. We 


respectfully agree. The question here is, 

, @3) 61M LJ 316; 133 Ind. Cas. 497; 33 L W 648; 

A IR 1931 Mad. 512; Ind, Rul. (1931) Mad. 737. 

,., 421) 47 M 551; 83 Ind. Cas. 1022; 20 L W 137; 46 M L 

ar a aa MWN 366; 34 M L T225; AIR 1921 
ad. ; “7 ` 
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however, whether a suiton the mortgage 
exhausts the possible grounds of actions 
against a person that the mortgagee could 
not have joined in the mortgage suit be- 
cause he was, without any fault on his 
part, unaware of his existence. The above 
case merely re-affirms what was decided 
by the Full Bench of this High Court in 
Mulla Vittil Seethi v. Achuthan Nair 25) 
and what is not now disputed, viz., that a 
mortgage decree cannot affect the rights 
of third parties whether a purchaser of the 
equity of a second mortgagee. 

Pugh v. Heath (26) is distinguishable. 
It is concerned with English Law and the 
effect of a foreclosure decree. 


In Babu Lal v. Jalakia (22), property 
was mortgaged to A then to Bby C. A 


sued C without impleading B. B sued C ` 


without impleading A. B obtained a de- 
cree and sold to X who got possession. 
Then A sold and bought. In a suit by 
A against B and C for payment alter- 
natively for possessicn if was pointed out 
that the action was not a suit on the mort 
gage nora suit to foreclose that mortgage. 
lt was a suit brought after the morigage 
had been extinguished upon a different 
cause .of action, namely, the plaintifi’s 
failure to obtain actual possession of the 
property at the sale of July 30,1922 Whe- 
ther we should go the whole length of con- 
curring in that view when a person sues 
on a mortgage leaving out interests which 
he knows exist or not, we certainly think on 
the facts here present there is and. must be 
_a@ cause of action in addition to the action on 
the mortgage against a person who could not 


have been sued on the mortgage because | 


his existence was not known. 

We must not be understood as saying 
that upon decree the cause of action upon 
the mortgage has gone. Under the Trans- 
fer of Property Act as it stood before its 
amendment by the Code of Oivil Proce- 
dure, this would have occurred, but it is 
now decided that the mortgage is not 
wholly merged in the decree. It can at 
least be used asa shield, Sukhi v. Gulam 
Safdar Khan (27). It may indeed be sued on 
despite the decree according to the decision 
in Venkata Reddi v. Kunjappa Goundan 


(25) 21M L J 213;9 Ind. Oas. 513; (1911)1M W N 
165; 9M L T 431. 

(26) (1882) 7 A © 235at p 288; 51 L J Q B 367; 46 L 
T 321; 30 W R 553. 

(27) 43 A 469 at p 475; 65 "Ind. Cas. 151; (1921) M W 
N 445; 14 L W 162; 260 W N 42M L J 15; 30 
N L ar Bom. L R 590; AY ile 1932 P OQ 11; 48 I 
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(24) as to which we express no opinion 
though we observe it purports to follow 43 
All. Supra [Sukhi v. Ghulam Safdar Khan 
(27)|, wherein the J udicial Committee use 
very guarded language in expressing the 
extent to which the mortgage remains avil- 
able after decree. We proceed ‘on the 
view that a mortgagee circumstanced as 
here might according to Venkata Reddi 
v. Kunjappa Goundan (24) sue on the mort- 
gage (waich in most cases would give 
him the fullest remedy) or he might proce- 
ed on the cause of action derived from 
his title as auction-purchaser. 

Oases of subrogation, which go to show 
that on the payment by way of redemption 
of the mortgage amount (after decree: ob- 
tained in a suit ‘between mortgagee and* 
mortgagor) by asecond mortgagee a new 
cause of action accrues by way of sub- 
rogation to the person so paying, are not, 
we feel sufficiently in point to make an 
examination of such cases, of which Gopi 
Narain v. Bansidar (28), is an example 
desirable. Nor are subrogation cases, such 
as, Sreemati Rajleumari Debi v. Mukanda- 
lal Bandopadhyaya (29; which go to show 
that the person subrogated stands for the 
purpose of limitation in the shoes of the 
person to whom subrogated. These cases 
proceed on the footing that the rights are 
derived from the mortgage and the action 
is on the mortgage and the appropriate 
article thérefore is Art. 132 from which the 
rest follows:— 

Here we are of the opinion that the 
right to possession is derived from the 
purchase which in turn'can be relied 
on because it follows upon an action 
upon the mortgage which action was brought 
in time and was not a nullity though im: 
perfect as against the prior purchaser of 
the equity. 

So also cases such as Jogeswar v. Moti, 
66 Ind. Cas. 63 (80) where the principle of 
lis pendens applies do not assist. Here the 
purchase was before suit and no question 
of lis pendens arises. 

The case of Raj Nath v. Narain Das 
(31) relied upon by the defendant here 
does not im our opinion assist him. It 
is a Full Bench decision of the Allah- 
abad High Court. It decides that where a 


(28) 27 A 325; 32 I A 123; 2 ALJ 330;2 OLJ 
173; 7 Bom. L R 497; Sow N 577;15 M L J191; 8 


- Sar. 779 (P QO). 


o (29) 25 O W N 283; 57 Ind. Oas. 868; AIR 1921 
a 

(30) 66 Ind. Cas. 631; A I R 1922 Nag 
9, 3 A 567; 24 Ind, Oas. 997,12 A iu j 982; A IR 
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suit on a mortgage admittedly in time, is 


brought against a trespasser who has been , 


in possession adverse to the mortgagee 
Art. 132 and not Art. 144 (the application, 
of which would have barred the suit) is the 
proper Article. The learned Chief Justice 
there observed (at p. 571*) : 

“I may point out at the commencement that the 
suit is not a suit for possession of immovable prop- 
erty. Itis precisely the suit that is mentioned in 
Art 132, I may also point out that the plaintiffs, 
on the admitted facts, could never have brought a 
suit for possession of the property against anyone 
under Art. 144 until after a suit under Art. 132 
had been first brought. In my opinion a suit can 
always be brought under Art. 132 against all persons 
in possession whose possession is subsequent to the 
date of the mortgage, provided that the suit itself 
is brought within 12 years from the time upon 
which the money became due.” 


{t does not in the least follow from the 
above that nosuit other than a suit on the 
mortgage can be brought; it establishes 
that a suit on the mortgage must be 
brought before the suit for possession can 
lie. Butif brought then the decree-holder 
may have another cause of action founded 
not on the mortgage but on his right to 
possession. „Here a suit on the mortgage 
has been brought and we cannot regard 
that sui: as anullity. Part of the cause of 
action then litigated, viz.. the part founded 
on the contract to repay could only lie 
against the mortgagor. It has resulted in a 
decree and that decree has been perfected 
by sale. As above- observed neither decree 
nor sale can ¿destroy the rights of persons 
not parties. But the defendant here has 
this property subject to the mortgage If 
he had not cleariy the plaintiff would have 
an ordinary action for possession available. 
But as the denfendant has acquired that 
equity of redemption, a right and as that 
right cannot be lessened .by a decreein an 
action to which he was not a party in an 
action for possession the only possible order 
would be a conditional order for possession 
which would preserve his right to redeem. 
It is not the plaintiff who prays in aid 
rights flowing from the mortgage, his rights 
flow from purchase. It is the defendant 
who claims as the purchaser of a property 
from a mortgagor and who thereby can 
claim the right to redeem. 

It is well established by authorities bind- 
ing on us that suits brought by simple 
mortgagees against mortgagors, or persons 
claiming under mortgagors, to enforce the 
mortgage by sale, are suits governed by 
Art. 132. See Vasudeva Mudaliar v. Srinivasa 
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Pillai (32), followed in Vyapuri v. Sone 
amma Bot Ammani (33). But though here 
the plaintiff was a mortgagee he is also a 
purchaser and, having brought his action 
on the mortgage’ (which he was perfectly 
entitled todo, for despite the sale by the 
morigagee the mortgagee had remedies 
under the mortgage which confers contrac- 
tual rights, which he retained against the 
mortgagor even after the sale by the mort- 
gagor) having executed the decree and hav- 
ing purchased, he then became entitled to 
new rights, 

' We do not decide this case upon any 
general ground such as was involved by 
the Judicial Oommittee in Ranee Surno 
Moyee v. Shooshee Mokhee Burmonia (34), 
or upon any supposed rule suspending for 
a time the operation of the Statute. ‘I'he 
cases are fully considered in Sarat Kamini 
Dasi v, Nagendra Nath Pal, 89 Ind. Cas. 
1000 at p. 1U05 (35), et seg. They do not in 
fact touch upon the facts of this case. 

We do not accordingly find anything in 
the authorities relied upon by the defen- 
dant that preclude us from taking the 
view we dc, atid accordingly this appeal will 
be allowed. The consequential relief will 
accordingly be as is stated in my learned 
brother’s judgment. 

Ramesam, J.—I have had the advantage 
of perusing the judgment of my learned 
brother and I agree with the conclusions 
and the reasons given. It is unnecessary 
forme to give any additional reasons as 
far as the first two points are concerned, but 
so far as the third point is concerned, viz., 
what is the cause of action for a second 
suit by a mortgagee against a purchaser of 
the equity of redemption the latter not 
having been impleaded in the first suit and 
his purchase in execution sale having turned 
out to be imperfect as this is a very im- 
portant point and—as there is very little 
direct authority on the point, I would like 
to add a few words. 

Where the mortgagee brings a suit 
against the mortgagor but without implead- 
ing the prior purchaser of the equity of 
redemption whether by reason of his ignor- 
ance of the fact of such purchase or with 
knowledge of it—and purchases one of the 

(82) 30 M 426 at p 433; 34 I A 186;4 A LJ 625; 9 
Bom. L R 1104; 11 C W N1005;6 0 L J 379; 17M LJ 
444; 2 M L T 335 (P 0). 

(33) 39 M 811 at p 829; 31 Ind. Cas. 412; 29 M LJ 
Bad; z L W 1080; 18 M L T 436; 915) M W N 

(33) 12 MI A 244 at pp. 253, 254; 1l WRPO5;2B 
L R POC10; 2 Suther 173; 2 Sar 424 (P O 


(35) 89 Ind. Oas. 1000 at p, 1005; 29 O WN973; AI 
R 1926 Oal, 65; 43 O L J 155, 
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mortgaged items in exeCution sale, one con- 
sequence is very clear ard is so thoroughly 
established by the authorities that it is un- 
necessary to deal with it at great length. 
Most of the authorities are collected in-the 
judgments in the Full Bench case in 
Nagendra Cheitiar v. Lakshmi Ammal (36). 
The purchaser of the equity of redemption, 
though he purchased the property subject 
to the mortgage and though he cannot get 
an absolute title in the property purchased, 
cannct be affected by the proceedings to 
which he was nota party. In the circum- 
stances of the case he must still have the 
right to redeem the mortgage. Such op- 

ortunity of redemption must be given to 
him. But I wish to add another proposi- 
tion which perhaps is not so much dealt 
with in the authorities and which seems to 
me to be equally clear. 

A mortgagee who takes a mortgage of 
property naturally expects that he will be 
able to work out his mortgage according to 
the circumstances existing at the time of 
the mortgage. It is reasonable on his part 
to suppose that he would not- be adversely 
affected by transactions behind his back 
effected after his mortgage. That a sale of 
the equity of redemption made by the 
mortgagor after his mortgage and behind 
his, back should throw obstacles in the way, 
of his working out his security as is in- 
equitable to him as that the purchaser of 
the equity of redemption should be effected 
by proceedings taken behind his back. In 
this case both the circumstances have hap- 
pened. We have to see that each party is 
- not adversely affected by the transaction or 
the proceeding of the other. In these cir- 
cumstancesa new Situation arises which is 
not perhaps the fault of either party. The 
mortgagee had to bring a suit impleading 
the purchaser of the equity of redemption. 
Such asuit has two purposes. From his 
own point of ‘view he wishes to cure the 
defect of his former. proceedings which 
have furnéd out to be imperfect. From this 
point of view of the purchaser of the equity 
of redéniption, the mortgagee isin fairness 
bound to give him an opportunity to re- 
deem the mortgage. From this point of 
view such a suit has to be brought. That 
such. suit lies is now established by the 
authorities already referred to. ‘The-ques- 
tion that now arises is when does the cause 
of action for buch suit arise? The best way 
ef discussing such, a. question would be 
(36) 56 M 846; 144 Ind. Cas, 833; 38 I, W 169; (1933) 
M W N 384; A I R 1933 Mad. 583;6 RM 9,65 ML J 
108 (F B) 
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by dissociating the morigagee and the 
purchaser in execution sale. That is, Jet us 
first imagine a case where one of the morte 
gaged items was purchased by a person 
other than the mortgagee in execution sale. 
Now it is clear that he has got a right and 
is under the duty of bringing a suit against 
the prior purchaser of equity of redemption, 
from the double point cf view already. 
mentioned t.e., to cure the defect. of his 
own title and to give an opportunity to the 
prior purchaser to redeem. In such a case 
the purchaser is not entitled to sue for the 
whole of the mortgage amount. but omy 
for the proportionate amount to which the 
item purchased by him is liable and the 
prior purchaser of the equity of redemption 
has get the right to redeem that item by 
paying such proportionate amount. Such a 
suit cannot therefore be for recovering the 
whole of the mortgage amount. Now what 
is the date of the cause of action for such 
a suit? It cannot be earlier than the pur- 
chase in execution gale. Probably the 
exact date of the cause of action would be 
when the purchaser in execution sale was 
resisted in his attempt to obtain possession 
by the prior purehaser of the equity of 
The intervel would not in 
general be very material. It wiil be ridi- 
culous to say that in sucha suit the cause 
of action arises on the date of the original 
mortgages because the prior purchaser of 
the equity of redemption did not exist at 
the time. It isthe combination of new cir- 
cumstances and the creation of new situa- 
tion and -.tke equities arising out of such 
a situation that give the cause of action 
for this suit jor which the cause of 
action as I said cannot be earlier than the 
date of the purchase. The purchaser does 
not sue any assignee of the mortgagee 
strictly so-called nor can such a suit be 
described to be a suit based only on the 
mortgage. Si 

Tke next stage in the argument would 
be~-should.the mortgagee bein a worse 
pesition if he-is the purchaser simply 
because he was the mortgagee that brought 
the suit without impieading the purchaser 
of the equity of redemption. I do not 
see why he should be. In my opinion he 
has. got the two capacities first his capacity 
as mortgagee and secondly bis capacity as 
purchaser. -If he relies on bis capacity. 
as.mortgagee, it. is open to him now to 
bring a suit which in strictness he ought 
to have brought in the. very first instance, 
viz.,a suit impleadivg besides the mort- 
gagor the purchaser of -the. equity ofre- 
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demption, In’ sich a suit the’ purchaser 
of the equity cf redemption has to redeem 
the whole of the mortgage amount though 
he purchased only one of the items mort- 
gaged. There is no reason to split up the 
mortgage for purposes of redemption. But 
such a suit runs the risk of being barred 

by limitation. The mortgagee by dropping 

his capacity as purchaser and going back 
to his capacity as mortgagee and filing a 
| swt on the original mortgage has one 
advantage and another disadvantage. The 
advantage is that he can insist on the 
purthaser of the equity of redemption to 
redeem the whole mortgage. The dis- 
advantage is that his suit is very often. 
barred by limitation. In such a suit the 
purchaser cannot claim to redeem by pay- 
ment of proportionate share of the mort- 
gage on the ground that the mortgagee 
has purchased one of the items, for the 


















































cause of action afforded by the purchase, 
An example of such as decision in Venkata 
Reddy v Kunjappa Goundan (24) with the 
result of which I agree for that suit was 
filed in qua mortgage. But such a suit 
furnishes only one of the alternative 
remedies of the mortgagee. If-he relies 
on his capacity as purchaser, he: gets a 
new cause of action from the date of 
resistance which in- the present case is 
January 1928. In the suit the purchaser 
of the equity of redemption can claim to 
redeem by paying a -proportionate part of 
the mortgage amount but the date of the 
cause of action for such- a suit is not the 
date of the morigage but the date of 
resistunce or the date of the purchase if 
the fact of the prior purchasa was already: 
known to the mortgagee-purchaser. Thus 
the mortgagee is in a converse situation 
in the second suit. The disadvantage of 
the former kind of suit becomes an: 
advantage, i. e. there is no fear of the 
bar of limitation, The advantage of the 
former suit becomes a disadvantage.. He 
cannot insist on the payment of the whole 
of the mortgage money. The purchaser of 
the equity of redemption can claim to 
redeem by paying a proportionate-ghare of: 
the. mortgage amount. The reason for this- 
is clear. The mortgagee by his purchase 
n execution sale has split up the mort- 
age and he relies on the. purchase in this- 
nit. As I already remarked in the Full 
ench decision in Nagendra Chettiar ve 
akshmt Ammal (36) the purchaser in 
xecation sale ‘did purchase something’. 
t would not be strictly accurate to say 
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that he purchased nothing. No doubt his 
purchase was imperfect and something 
more had to be done by him to get the 
fruits of his m1xigxgr for instance, by 
his first suitand the execution proceedings 
the original mortgagor's equity of ree 


. demption is at an end. Even after selling 


the equity of redemption the original 
mortgagor has still the right to redeem. 
For instance, there may be cases where the 
mortgage is of more than one item. The 
mortgagor afterwards sold one of the items. 
In such a case he is interested in redeeming 
the mortgage by paying down the whole 
amount due though he himself does not 
possess one of the items motrgaged. We 
can well see that in such a case the 
mortgagor may be so much interested in 
redeeming because the items in his posses- 
sion are very valuable and he will there- 
upon have a claim for contribution from 
his vendee of the item sold. We can con- 
ceive other reasons why the mortgagor 
may be interested in redeeming even after 
the sale of one item. Anyhow it is legally 
certain that the mortgagor can redeem the 
mortgage in such a suit and if the sale in 
execution is complete, his equity of redemp- 
tion is exinguished. So it cannot be said 
that the first suit and execution sale have 
no legal consequences. The purchase by 
the mortgagee is good against the whole 
would except against the prior purchaser 
of the equity of redemption and when they 
meet face to face the mortgagee purchaser 
relies on the fact of his purchase and the 
prior purchaser of the equity of redemption 
can claim to redeem: by paying the pro- 
portionate part of the mortgage amount. 
I agree with the decision in Babu Lal 
v. Jalakia (22) and dissent from the deci- 
sion in Lachmi Narain Das v. Hirdey 
Narain (20). In the decision in Chinta 
Chandramna v. Gunna Seethan Naidu (23) 
the question of limitation did not directly 
arise but the only suggestion made onthe 
question of limitation was that time would 
run from the date of the mortgage decree, 
and no other contention was put forward. 
That decision is not an authority against 
the conclusion reached by me in this case. 
So also in the decision in T. C. Buse v. 
Obedur Rahman Chowdhury (19) the al- 
ternative contention was that time ran 
from the date of the mortgage decree. 
The present point was not suggested. So, 
that decision is distinguishable but if it 
is not distinguishable, L am unable to agree 
with-it. There the purchaser if he sued 
for a proportionate part of the morigage 
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money his suit ought not to be barred on 
the ground indicated by me above which 
was not raised. ‘These are all the decisions 
that have come nearest to the point raised 
in this case. 

-. It is hardly necessary for me to add 
ihat the-very first suit by the mortgagee 
to recover the mortgage money cannot have 
a, larger period than 12 years from the 
time when the money became payable 
merely because there is a purchaser of the 
equity of redemption or a trepasser on 
the property. To hold otherwise would be 
that a series of sales or trespassers ‘may 
have the effect of indefinitely postponing 
limitation. This is the decision in Raj Nath 
v. Narain Das (31) with which I entirely 
agree but which does not touch this case. 
There is no question of any new situation 
or new equities arising in such a case. 


T.am not to be understood as agreeing. 


with the décisionin Govindachandra Gosh v. 
Jamaluddin Mandal (37) where 
time of the first suit the mortgagee was 
aware of the prior purchaser of the equity 
z of redemption. - It is unnecessary to express 
an Opinion onthe matter in this appeal. 
„I: must express my indebtedness to Mr, 
K. Rajah Ayyar for his very able and full 
argument which has served considerably 
- to clear up-the legal position in my mind. 
-The result would be that the mortgagee 
in this case is entitled to recover the 
portion of the mortgage amount to which 


the item purchased by defendants Nos. 1 


to 3 is proportionately liable unless- the 
defendants redeem. Before passing a re- 
demption decree we call upon the lower 
Court. to ascertain the amount to which this 
item is proportionately linb e having regard 
to..the value of all the item- mortgaged. 
For the rest of the mortgage amount the 
mortgagee will have to take a similar 
action against the purchaser of the other 
item or items of which he obtained pos- 
session as mentioned in para. 6 of the 


plaint and from which he was afterwards 


dispossessed during the pendency of the 
suit. 

Fresh evidence may be allowed. Three 
months and ten days for objections. 





In pursuance of the directions contained 
in the above judgment, the Subordinate 
Judge of Tanjore submitted the following 

Finding.—I am directed to submit iy 
finding as to the amount for which the Kovi- 
Jampudi lands purchased by defendants 


(37) 60 O 777; 146 Ind. Gas. 259; A IR 1933 Oal. 621° 
370 W478; 6RO195, | pe racer ne 


at the: 
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Nos. 1 to 3 will be liable for the plaint mort- 
gage. pS 
From the value so arrived at, the extent 
of the encumbrance in favour of Panchanda 
Ayyar referred to in the mortgage will 
have to be deducted. Making calculations 
on the above basis, the amountto which 
the Kovilampudi properties purchased by 
the defendants Nos. 1 to 3 will be pro- 
portionately liable for the plaint mortgage 
wiil be Rs. 458-1-6. (I have not been asked, 
(and parties did not want me to), to give 
any finding ‘as regards Issue No. 3 which 
related to the question of interest.) : 
My finding will be as above. The con- 
nected records are herewith submitted. 





This appeal came on. for final hearing 
after the return of the finding of the lower 
Court upon the issue referred by this. 
Court for trial and the Court delivered the 


. following 


Judgment.—We accept the finding that 
Rs. 458-1-6 is the proportionate amount of. 
the mortgage for which the suit property 
was liable -at the date of the mortgage. 
The plaintiff is therefore entitled td recover 
Rs. ol 460-1.0 with interest, at, aix; 
per cent. fron May 27, 1920, up to November 
Y9, 1935, and further interest un the aggre-. 
gate amount at 6 per cent. up to date of” 
payment. In default of payment on or 
within November 9, 1935, the plaintiff will 
be entitled to recover his amount due’ 
by sale of the suit property asin the case 
of a mortgage decree. ae 

‘The plaintif will be entitled to recover 
proportionate costs (the proportion - being 
460-1,500) throughout. 

This appeal having been set down to be 
spoken to before Mr. Justice Vepa Rame- 
sam, Officiating. Chief Justice and Mr. 


Justice Cornish on July 26, 1935, the. Court 


by consent of parties made the following - 
Order.—It is hereby agreed between 
the parties, that a sum of Rs. 3,800 (Rupees 
Three thousand eight hundred) only should 
be paid into the Court of the Subordinate 
Judge of Tanjore by the 3rd respondent 
herein on or before January 10, 1936, in 
full satisfaction of the decree including 
all costs incurred up to date. The appel- 
lant is at liberty to draw the amount. 
If such deposit of the entire amount is not 
made by the 3rd respondent as aforesaid, 
the decree as it stands will be operative 
and enforceable. 7 = 


A.D. Order accordingly, 


— 
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BOMBAY HIGH COURT 
Criminal Revision Application No. 47 of 1937 
March 30, 1937 

BRooMFIELD Aanb N. J. WADIA, Jd.. 
HARIDAS VALLABHDAS—Acotsep— 
PETITIONER 
VETSUS 


BOMBAY MUNICIPALITY —OprosıTe 


Party 

Bombay Prevention of Adulteration Act (V of 
1925), ss, 14, 16--Accused, if can exercise his right 
to insist upon public analyst te be summoned and 
examined as witness even before accused. leads evi- 
deng in defence—Presumption under 5.14 (D, whether 
applies to certificate of public analyst produced by 
accused, : 
: Per N. J. Wadia, J.—There is nothing in the 
language of ss. 14 and 16, Bombay Prevention of 
Adulteration Act, to suggest that the ordinary rule 
with regard tothe burden of .proof in a criminal 
trial is to be departed from. Section 14 does not 
deal with the procedure to be followed ina trial 
under the Act: it merely lays downa rule of evi- 
dence and allows a presumption to be .drawn. 
Section 16 nowhere says that the accused’s right to 
insist upon thé public analyst being summoned and 
examined asa witness isto be exercised only after. 
the accused has led evidence in his own defence 
challenging the correctness of the public analyst's 
certificate. The language of the section on the 
contrary appearsto show clearly that it is open to. 
the accused at the commencement of the trial, as 
soon aghe is accused of the offence, torequire the 
Court to summon the public analyst as a witness,: 
and the section provides that if the accused deposits 
the requisite amount in Court, he is entitled as of. 
right to have the public analyst called as a wit- 





























ness, í : 
Per Broomfield, J.--Section 14 (1) of the Act ap- 
plies to any certificate ofa public analyst and not 
anly. to a certificate on which the prosecution is 
based. There is no necessary connection between 
it'ands. 16. The rebuttable presumption under 
8.14 (1) will equally apply to a certificate of a public. 
analyst produced by the accused himself, i 


-Or. Rev. App. against an order of the 
Ecomeney Magistrate, Third Court, Bom- 
ay. 
Mr. C. K. Daphtary, for the Petitioner. - 
Mr. S. D. Vimadalal, for the Opposite: 
arty. 
Mr. P. B. Shingne, for the Crown. 
N. J. Wadia, J.—This is an application 
revision against an order made'by the 
residency Magistrate, Third Court, Bom- 
ay. The applicant is a dealer in ghee. On 
uly 13, 193t, an Inspector of the Bombay 
unicipality visited his shop and purchased 
rom him two samples of ghee bearing a 
ertain trade-mark. On August 6, 1936, the 
ssistant Health Officer of the Municipality 
ed an information before the Honorary 
residency Magistrate alleging that the 
etitioner had committed an offence under 
.4, Bombay Prevention of Adulteration Act 
om. V of 1925) by having sold or caused 
be sold or offered for sale a certain 
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article of food under the description of 
ghee, which was not in fact ghee as it 
contained over thirty-eight per cent. of 
foreign ingredients. 

The petitioner had applied that the public 
analyst, whose certificate wasto be put in, 
should be called as a witness as the peti- 
tioner wanted to test the accuracy of the 
certificate given by him before he entered 
upon his defence. - The application was op- 
p:sed on behalf of the Municipality, and 
the learned Magistrate disallowed it holding 
that the public analyst could be called 
under s. 16, but not until the contrary was 
praved under s. 14 of the Act. He ape 
parently took the view that s. 16 does not 
begin to operate until the contrary has 
been proved within the meaning ofs. l4. 
Section 14 of the Act provides that the prc- 
duction in any proceedings under the Act 
of a certificate of a public analyst in tke 
form specified in Sch. A shall, until the 
Go ntrary is proved, be sufficient evidence 
of the facts therein stated. Section 16 
provides that when any person is accused 
of an offence under the Act, he may require 
the Court to summon as a witness the 
public analyst who analysed the articlé or- 
sample of food in respect of which he is 
accused of an offence and the Court may, 
and shall in every case in which the 
accused deposits ın the Court such sum of 
money in accordance with the scale pres- 
cribed as would be. sufficient to meet the 
expenses of the attendance: of the analyet 
before the Court, summon the analyst, 
There is, in our opinion, nothing in the 
language of sə. l4 and, 16 to suggest that 
the ordinary rule with regard to the 
burden of proof ina criminal trial is to be 
departed from. ‘Section 14 does not deal 
with the procedure to be followed in a 
trial under the Act: it merely lays down a 
rule of evidenée and allows a presumption 
to be drawn. The certificate of a public 
analyst is to be accepted as correct with- 
out’ further proof until the contrary is 
proved, ` i i 

There is nothing in the language of this 
section or of s. 16 to support the view 
which the learned Magistrate apparently 
took that before the accused can ask the 
Court to summon the public analyst, he 
must prove by other evidence that the 
certificate of the public analyst is not 
correct. Ifthere had been no provision in 
the Act corresponding: to s. 14, it would 
have been necessary for the prosecution in 
each case to prove the certificate of the 
public analyst by examining the public 
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analyst as @ prosecution witness. All that 
8.14 does is to relieve the prosecution of 
the obligation to examine the public 
analyst in cases in which the correctness 
of the certificate is not challenged, and ‘to 
enable the Court to accept the certificate 
without further proof of the facts stated 
in lte But the secticn expressly states that 
the certificate can only be accepted as 
sufficient evidence of the facts stated in it 
until the contrary is proved, and it is cpen 
to the accused to prove the contrary in 
any one of several ways. Hecan do it in 
the manner provided in s. 14 (2) by asking 
the Court to cause a sample of the article 
to-be sent for analysis to the Chemical 
Analyser to Government. He can also 
challenge the correctness of the certificate 
by producing a certificate of analysis by a 
private analyst. But it is obvious that 
the easiest and probably the best method 
of challenging the correctness of the public 
analyst's certificate might, in many cases, 
be by cross-examining the public analyst 
and showing that the method of analysis 
adopted by him’ was wrong. Section 16 
nowhere says that the accused’s right to 
Insist upon the public analyst being sum- 
moned and examined asa witness is to be 
exercieed. Only after the accused has led 
evidence in his own defence challenging 
the correctness of the public analyst's cer- 
tificate. The ‘language of the section on 
the con{rary appears to us to show clearly 
that it is open tothe accused at the com- 
mencement of the trial, as soon as he is 
accused of the offence, to require the Court 
to ‘summon the public analyst as a witness,- 
and the section provides that if the ac- 
cused deposits the requisite amount. in 
Court, he is entitled as of -right to have 
the public analyst called asa witness. In 
our opinion the view taken by the learned 
Magistrate was clearly wrong. The Rule 
will be made absolute and the order made 
by the learned Magistrate set aside. 
Broomfield, J.—I agree and have only 
to add this: that s, 14 (1) of the Act ap- 
plies to any certificate of a public analyst 
and not only to acertificate on which the 
prosecution i8 based. There is no neces- 
sary connection between it ands, 16. The 
rebuttable presumption under s. 14 (1) 
will equally apply to acertificate of a public 
analyst produced by the accused himself. 
That ceems to be a further indication that 
the prcvision merely lays down a rule of 
evidence and has nothing to'do with the 
. order of proceedings at the trial. 
p. ; 


“ 
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NAGPUR HIGH COURT 
Criminal Appeal No. 3 of 1937 
‘February .26, 1937 


GRILLE AND Guoge, JJ. 
SARDAR MLYA—AcooseD-—APPELLANT 


versus 
EMPEROR—Oppositra PARTY 

Criminal - Procedure Code (Act V of: 1898), ss. 164, 
537— Formalities not observed - Cunfession not re- 
corded in prescribed form—Magistrate not puiting 
questions to elicit voluntary -nature of confession 
—Confession, admissibility of—Prejudice caused to 
accused —Defect, if- curable -Evidence Act :(I- of 
1872), 33 21, 29—Confession not admissible under 
s. 164-——-Whether can be admitted under ss. 21, 2%. - 
‘The effect of the provisions of the Oriminal: Pro- 
cedure Code, on the subject of confessions is” to 
prescribe the mode in which confessions areto be 
dealt with by Magistrates, and to render inadmissi- 
ble’ any attempt to deal with them in anyother 
way. Nazir Ahmad v. Emperor (6), relied on.. [p, 
870, col, Lj 7 i 7 ry 

A confession -was not recorded on the prescribed 
form. It started straight away and was entirely 
in the form ofa narrative, There was nothing - on 
the record to. show that the Magistrate put any 
questions -to elicit the voluntary nature of the con- 
fession. It appeared that he merely told the accus- 
ed that he need not confess, and that if he did. so, 
it could be used against him. It was doubtful’ 
asto whether the accused was really questioned as 
prescribed by s. 164, before the statement was taken 


own : s 
Held, that the nature of the questions must - be 
such as to show that the. Magistrats made a real 
endeavour to find out whether the confession was 
really voluntary and that: the confession was 
vitiated, If questions: had mm fact -been ‘put, the 
failure , to record them would be curable under 
s: 537 of the Criminal- Procedure Oode, provided 
that the error had not injured the accused as to his 
defence -on the merits, but-in this case as the qués-' 
tions were not put-atall -s. 533 did not apply. 
Pratap Singh v. Crown (4) and Emperor v. Mohamad 
Ali (5), relied on. i i ace" 
eld, also, that the confession was not admissible: 
under ss. 21 or 29, Evidence Act, inasmuch as the 
real objection to admitting the confession under the 
general sections would be that the strict procedure 
laid down by s. 164 could be thereby. rendered 
cari Farid v. Crown (8), referred to. [p. 870, 
col, 1. T 
Cr. A. from an order of the Court of the 


ere Judge, Nagpur, dated December 23, 
1936. a, 
Mr. W. C. Dutt with him Mr. A. S. 
Faruqut, for the Appellant. | 
Mr. W. R. Puranik, for the Crown. 
Judgment.—Out of four accused brought 
to trial in the Sessions Court, Nagpur, the 
present appellant, Sardarmiya, alone has 
been convicted forthe murder of Musam 
mat Birajo, wife of one of the co accusec 
Fulsing, and has been sentenced to death- 
He has been convicted on the strength o: 
a retracted confession together with evi 
dence that he discovered to the Police twe 
silver ornaments, .armlets. and anklet’ 
(Arts. R and S) which are proved to have 
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been the property of the deceased woman, 
and to have been on her person at the time 
of her disappearance. The validity of the 
conviction in law turns upon the question 
whether this confession is admiesible in 
evidence It is not urged on behalf of the 
Crown that the evidence of discovery stand- 
ing by itself is sufficient to bring home the 
offence of murder, which is the only‘charge 
brought against the accused. i 
Now this confession (Ex. P-15) was re- 
corded by a Tahsildar and Magistrate, First 
Olass, Nagpur, who has also been examined 


inthe case as P. W. No. 30 on June 17, 1936.. 


It is contended that the provisions of ss. 164 
and 364, Oriminal Procedure Code, have not 
been complied with, and that there ‘is 
nothing on the record to show that the 
Magistrate questioned the accused so asto 
bring out whether the confession was volun- 
tary or not, and hence there is nothing'to 
satisfy this Qourt on the point.’ The confes- 
Sion is not recorded on the prescribed form. 
It staris-straight away, and is entirely in the 
form of‘a narrative. At the end there isa me- 
morandum to the effect prescribed in s. 164 
(3) and a note that (the appellant) “Sardar 
was remanded to Jail custody on June 15, 
1936, and he had enough time to think over 
and make this confession to-day.” Bec- 
tion 164 (3) prescribes two imperative preli- 
minarieg to the recording of a confession : 
firs:, that it must be explained to the person 
making it ihat he is not bound to-do so, 
and that if he does, it may be used as evi- 
dence against him; and ` secondly, the 
Magistrate must question the person making 
the confession in order to find out 
whether it was .made voluntarily, and 
shall not record it until he is so satisfied. 
It has, therefore, to be determined whether 
this procedure was followed. 

There is nothing on the record of the 
confession itself to show that any ques- 
tions to elicit its voluntary nature were 
put. In the witness-box,; however, the 
learned Magistrate said that he asked the 
accused if he was making the statement 
willingly and satisfied himself that there 
was no compulsion. But again in cross- 
examination he details the steps which 
he took to satisfy himself that the con- 
fession was voluntary, from which it 
would appear that he merely told the 
accused that he need not confess, and 
that if he did so, it-could be used against 
him. The witness states that this was 
all that -he did, apart from saying that 
there was no Police Officer inthe room, 
and apart from: noting the way in ‘which 


SARDAR MIYA v. BMPRROR (NAG.): 


869 


the story was told. This seeming cone 
tradiction in the evidence has not been 
cleared up by any re-examination, and the 
result is that we are. in ‘a position of 
doubt as’ to whether the accused was 
really questioned as prescribed by s. 164, 
before ‘the statement was taken down. 
The noting of the demeanour of the 
witness certainly. ‘would not be enough, 
and. although’ the section itself does not 
prescribe the particular questions to be 
put, it has been recognised in a number 
of' reported decisions that they must be 
such as to show that the Magistrate made 
a real endeavour to find out’ whether the 
confession was really voluntary: Emperor v. 
Panchkowrt Dutt (1), Thein Maung v. Em- 
peror (2). -The Magistrate says that the 
reason ‘why he did not use the prescribed 
form was that he had none in stock. He 
says that he asked such questions as 
appear on the form to the extent of 
his memory, but the only one he can 
remember asking is whether the ace- 
cused knew that he was a Magistrate 
who could record confessions. He gives 
no explanation why he did not write down 
the questions which he did put and their 
answers. This examination of his took 
place six months after the recording of 
the confession. The Magistrate’s memory 
does not seem to be good, and we are 
unable to’hold it proved that he put any 
preliminary questions to satisfy himself 
that the confession would be voluntary. 
He, no doubt himself made some state» 
ments to the accused, but, as was remarke 
ed in Farid v. Crown (8) telling and 
questioning are different things. This care- 
lessness on the part of the Magistrate was re- 
grettable and not excusable. He wasin Nag- 
pur itself, and could have borrowed the form 
from some other Court or obtained a copy for 
reference. COriininal Circular 1-6, 5, imposes 
on him the duty of keeping a stock of copies, 
and also clearly says in s. 7 that the ques- 
tions put to the accused in the first instance 
together with the answers thereto must 
be recorded before the confession itself is 
taken down. The Magistrate made no ate 
tempt to do this. Now, if questions had 
in fact been put, the failure to record 


. them would, in our opinion, be curable 


under 8.537 of the Criminal. Procedure 
Code, provided that the error has not injur- 
'(1) 52 067; 86 Ind: Cas. 414; 290 WN 300; AIR 
1925 Cal, 587,-26 Or. L J 782. > ` 
> (2) 4 Or, LJ 198. > 
(3) 2 Lah. 325; 65 Ind. Oas. 613; 5 P W R 1922 Cr, 
23 Cr. `L J 119; 4U .P L R (L).33; ATR 1922 Lah, 
231. ğ _ o 
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ed the accused as to his defence on the 
merits; Pratap Singh v. Crown (4). In Em- 


peror v. Muhammad Ali (5) this distinction ` 


was also drawn, and it was held that if the 
quéstions were not put at all, then the 
confessicn ,is not duly made, and s. 533 
would not apply. Prejudice to the accused 
would arise in this way that if: the ques- 
tions had been put, he might have then 
pleaded, as he did later, ill-treatment or 


would not have been recorded at all. 


It is further suggested by thé learned. 


Government Advccate that even if the con- 
fession is inadmissible, under s, 164 it 
might be admissible under the other pro- 
visicns of the Evidence: Act— ss. 21 and 29. 


This point was discussed in 2 Lah. loc. | 


cit. where the learned Judges remarked 
that if .may appear enomalous that 
the . confession should be inadmissible 
on account of the Magistrate’s omission’ to 
question the person making it as. to.its 
voluntary nature, notwithstanding that it 
would have been admissible if made.orally, 
They recognise, however, that the authori- 
ties are in favour of the view that such 
an omission is a fatal one.. The real ob- 
jection to admitting the confession under 
the general sections would be that tbe 


strict procedure laid down by s. 164 could - 


he thereby rendered nugatory. Their. 
Lordships of the Privy Council have recent- 
ly in. Nazir Ahmad v. Emperor (6) laid 
down in unmistakable terms that the effect 
of the statute is clearly, to prescribe. the. 
mode in which confessicns are to be dealt 
with by Magistrates, and to render in-. 
admissible any attempt to deal with 
them in any other way. We must 
therefore hold that the confession is- in- 
admissible, and that the conviction can- 
not stand. . l 
, It'is a matter for regret that through 
an easily avoidable defect in prccedure 
this element of uncertainty has been in- 
troduced into the case, and we must 
stress the necessity for careful compliance 
on the part of Magistrates with the formali- 


(4) 6 Lah..415; 93 Ind. Cas, 978;-2 Lah. O . 
Lah L J483; AIR 1925 Leh, 605; 97 CLJ 


514. 
(5)'56 A 302; 147 Ind. Cas. 390; (1933) A L ` 
1551; 6 RA 467; 35 Cr, L J 385; A IR ) 
81; (1934) Or. Gas. 145 (2); L R15A 39 Or, 
(6) 17 Lah. 629; 163 Ind. Cas. 881; 38 Bom. L R 
987; (1936) O W N 505; (1936; M W N- 745; 19360 
L R437 (2); AI R 1936 P O 253; 1936 A L R 
747; 63 IA 372; 9 RPO 57; (1936) A7 L J895: 37: 
Cr. L J897; 40 OW N 1221; 17 P L T594; (19363 
Or. Cas. 752; 71M L J476; 44L W 583:19 N.L J 
214; 64C L J445; 39PLR43 (PO 00 7a 
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ties prescribed by law in recording confes- +- 


S10DS5. 


Tne appeal is allowed, the accused is. 


acq'itted and he shall be set at liberty. . 
N. Appeal allowed. 
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eaded  Oriminal Revision Application No. 787-B of. 
undue influence, and then the confession . : 


M. I. MAMSA AND ofaERS—-APPLIOANTS » | 


versus l 
EMPEROR—Opposite Party 


Criminal Procedure Code (Act V of 1898), ss. 156, 96 ` 


(l)— Warrant, if can be issued when proceedings are 


in contemplation—Investigation under s. 156—Issue : 
of search warrant in general terms— Legality of—. 


_Incriminating, articles found on such search— Whe- . 
_ ther can be returned to accused. 


A warrant can issue not only in proceedings ` 
already started but also when proceedings are in 


Where an Inspector 


is conducting an investigation 


under s. 156, Criminal Procedure Code, and not an - 


enquiry, the issue of a search warrant in 
terms and not for search of a 


&.Co, (1), relied on. 


But though the warrant is ill gallyissued when’ 
found documente or 


among the things found are 
things which incriminate the accused persons in 
whose possession they were found, they cannot ` be 
returned to them because the warrant was issued on 
a faulty basis. V. S. M. Moideen Brothers v. Eng 


Roy (3), distinguished. i 

Or. Rev. App. from an order of the Dis- 
trict. Magistrate, Rangoon, dated Decem- 
þer 9, 1936. 


Mr. Paget, for the Applicants. - 

Mr. Foucar, for the Crown. 

Order.—-This is an application for revi- 
sion of an order passed by the District 


Magistrate, Rangoon, refusing to return, 


certain exhibits which had been filed in his 
regular trial No..59 of 1936 and which had 
been seized at a search by Inspector Kirk- 
ham on May 23, 1936. On May 22, 1936, 
the learned District Magistrate recorded an 
order as follows: | 
“I have perused the evidence produced by Mr 
Kirkham in the matter of the New Motor Stores 
and their dealings und. consider thatthe produc- 
tion of certain bank drafts, accounts, correspon- 
dence and motor parts and accessories are essen- 
tial for the purpose of investigation and I accord- 
ingly have issued a search warrant under s. 94, 
Criminal Procedure Code, in respect of-the drafts. 
Further asI am satified that M. I. Mamsa or New 
Motor Stores will not produce the accounts, ete., 


- Thaung & Co.(1) and Clarke v. Brojendra Kishore- 


general ` 
particular document’: 
or things, is illegal under s. 96(!), Criminal Proce-- 
dure Code FV. S. M. Moideen Brothers v. Eng Thaung 


if summoned to.do so, I am also . issuing a warrant , 
L * at i 


under g. 96, Criminal Procedure Code.’ 


. :On May 23; two'lnspectors of the ©.-I.-D¥ 
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‘onducted a search at the premises of the 
New Motor Stores and carried away a great 
juantitly of documents, the search list men- 
loning over 80 files of correspondence and 
‘ther matters and there were also seized 
ertain motor parts and dies, ete. On June 4, 
an application was filed by two persons 
named M. I. Mamsa and T. M. Mamsa, one 
of whom was’ a partner in the New Motor 
Stores, asking for the return of the per- 
sonal files of I. M. Mamsa, the account 
books for 1935 of the New Motor Stores 
business and all invoices, correspondence 
and indent files “except such documents 
as are actually required to be made exhi- 
bits in any proceedings that may be con- 
templated”. On July 14,4 complaint was 
made by a director of Messrs. Watson & 
Son Limited, Rangoon, against the four 
partners in the New Motor Stores and a 
number of documents and other exhibits 
were produced which were selections from 
what had been seized at the premises of 
the New Motor Stores on May 23, 1936. 
Some time after this case had started, the 
District Magistrate fell ill and was relieved 
by the present District Magistrate. 

The basis for the present application is 
that the warrants were issued illegally by 
the District Magistrate. The information 
which had been given to the District 
Magistrate is not forthcoming. As far as 
can be told at present he did not record 
the information in writing. Then it is said 
that the warrants are in too general terms. 
The circumstances were not such as to war- 
rant the issue of a warrant for a general 
search or inspection. That could only be 
done under para. 3 ofa. 96 (1), Criminal 
Procedure Code, and that does not apply 
where an investigation is in progress and 
not an inquiry; and what was in progress 
was not an inquiry but at most an investi- 
gation. The warrant should have autho- 
rized the search for a particular document 
or thing: V. S. M. Moideen Brothers v. Eng 
Thaung & Co., (1), was referred to as being 
a case in point and supporting the conclu- 
sion that not only the files that had been 
returned to. the firm but also the documents 


selected from those files should be returned. 


Reference was also made to T. R. Pratt v. 
Emperor (2). It was, therefore, said that 
the exhibits in Criminal Regular Trial 
No. 59 of 1936 in the Court of the District 
Magistrate of Rangoon should be returned. 


(1) SLB R45; 36Ind. Oas. 591; AI R1917 L B 
31:17 Or. L J 543. 


H G 4 © 597; 55 Ind. Oas; 473; A IR 1920 Oal. 43; 


L J 313; 24 0 W N 403; 31 O L J 345. 
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Mr. Foucar for the respondent said that 
this was an attempt to stifle the prosecu- 
tion. No authority had been referred to 
which ordered that the articles which had 
been ordered to be retained as exhibils in 
a case should be returned. Further the 
exhibits suchas the dies should, he says, 
certainly not be returned. For, what legiti- 
mate use can the New Motor Stores have 
for these dies? Even Watsons have not 
got them. As to the warrant that was issued, 
a warrant can issue not only in proceedings 
already started but also when proceedings 
are in contemplation: see Form 8 at 
p. 350, Oriminal Procedure Code, where 
reference is made to an inquiry now bing 
made or about to be made and Clarke v. 
Brojendra Kishore Roy (3), Mahomed Jac- 
karish & Co. v. Ahmed Mahomed (4), was 
referred to as saying that when things 
have been seized in virtue of a search 
warrant, they are to be regarded as in the 
same position as though they had been 
found on the person of the accused when a 
search was made. 

There was some argument as to the posi- 
tion of Inspector Kirkham during the time 
before he applied to the District Magis- 
trate for search. warrants, There seems to 
be little doubt that he had received cən- 
fidential information concerning the New 
Motor Stores and was investigating the 
truth of this inform ition. In doing that Í 
have little doubt that he was acting under 
powers conferred by s. 156, Criminal Pro- 
cedure Code. That authorizes any officer 
in charge of a Police Station to investigate 
any cognizable case which a Court having 
jurisdiction over the local area within the 
limits of such station would have power 
to inquire into or try. Unders. 951 Ins- 
pector Kirkham had the same powers as 
an officer in charge of a Police Station. It 
is suggested that s. 106 could have no 
application because the charges that wera 
ultimately laid were under a non-cogniz- 
able section, that is to say, uader s. 482 
and ss. 485 andlor 483, Indian Penal Code. 
But the explanation of this is that at the 
time the Inspector Kirkham was investigat- 
ing this matter he had in view an offence 
under s. 420, Indian Penal Oode, which is a 
cognizable offence. 

I am of opinion, therefore, that Inspsctor 
Kirkham was conducting an investigation. - 
It has been pointed out by Mr. Paget that 

(3) 39 O 953; 16 Ind. Cas. 501; 13 Or. LJ 693, 39. 
I A163; (1912) M W N 760; 12 MUT171;10A Iv 
J 193; 160 EJ 231; 16 O WN 865; 23M L J 32; 14. 
Bom. L R 717 (P O) 

(4) 15 Q109. 
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the word ‘investigation’ is left out in cl. 3, 
8. 96 (1), Criminal Procedure Code, and that 
is the clause under which, if a generel 
search warrant may be issued at all, it 
mav be issued. Since it was an investigation 
and not an inquiry that was proceeding at 
that time, the issue of the search warrants 
in general terms, that is to say, not for 
the search of particnlar documents or 
things, was illegal. I have little doubt that 
this isso. The warrants should not have 
been issued in these terms. Not only do 
the words of the section themselves show 
this but V. S. M. Moideen Brother's case 
(1), quoted above points this out. 

It is argued that since the warrants were 
illegally issued, therefore, everything that 
was seized in execution of those warrants 
should now be ordered to be returned. It 
is true that in V. S. M. Moideen Brother's 
case (1`, such an order was passed and in 
Pratt's case (2), referred to above such an 
order was also passed, but it is to be 
noticed that in Pratt's case {2), the appli- 
cation for the search warrants took place 
on December 21, 1929, the search took place 
on December 23, and on January 2, 1930, 
the petitioner moved the High Court and 
obtained a rule on the Chief Presidency 
Magistrate and Mr. Armstrong, who had 
obtained the search warrant to show cause 
why the said search warrant should not 
be set aside. Action was taken, therefore, 
in that case at the very earliest possible 
moment after the searches had been made. 
There was no question there of any docu- 
ments having been selected and having been 
made exhibits in the case: nothing to show 
therefore that any documents had been 
found’ which incriminated anybody. Fur- 
ther, in that case the documents belonged 
toa third party and that is probably the 
reason why without questicn they were 
ordered to be immediately returned. There 
is nothing in V. S. M. Moideen Brother's 
case (1), to show whether the documents 
which had been seized had been gone 
through and anything incriminating had 
been found. 

The applicaticn was, for all I can tell, 
very promptly made. Of course this case 
is authority for saying that such a prac- 
tice as the issue of these warrants in this 
form must be abandoned and no doubt any 
person who. issues such a warrant does 
so at his own riek; but to say this is quite 
a different thing from saying that when 
things have been illegally seized and 
among them there have been found docu- 
menis or things which incriminate the 
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persons in whose possession they were 
found, they must be returned because tke 
warrant was issued on a faulty basis. You 
might as well say that when a search is 
conducted but some requirement of the 
law regarding searches is ignored, nothing 
found at that search can be used against 
the person in whose possession it is found. 
That is a familiar case and though it may 
be said that because the requirements of 
the law regarding searches have been 
ignored, it may throw some doubt upon 
whether the thing which is said to have 
been found was actually found in the 
possession of the accused, it has never 
been held that merely because the search 
was faulty the thing itself cannot be used 
in evidence. 

[am of opinion that rightly or wrongly 
these things were found in the possession 
of.the applicants. They have been selected 
from a great number of documents which 
have been returned to them. If V. S. M. 
Moideen Brother's case (1), referred to 
above has any application to this case it is 
spent becauee the other portions of the files 
have already been returned. I see no rea- 
son toorder the other documents and things 
which had been selected from those pro- 
ceedings at the searches to be returned to 
the applicants and the application is, there- 
fore, rejected. 

N, Application rejected. 


MADRAS HIGH COURT 
Second Civil Appeal No. 1786 of 1931 
September 21, 1936 
VENKATARAMANA Rao, J. 
GOTETI BAYYAPPARAJU SARMA 
AND’ OTHERS—A PPELLANTS 


versus 
TADANKI SUBBA LAKSHMAMMA— 


RESPONDENT 
Hindu Law—Widow—Right of residence—Right: of 
residence and maintenance — Distinction — Mortgage 
of family dwelling house for personal purposes by 
adult member—Portion given to widow for residence 
till life-time—Auction-purchaser, whether can eject 


er. s 

The right of a female member to reside in the 
family dwelling house as well as her rightof main- 
tenance is based upon her husband's right to share in 
the family property. Of course so far asthe right 
to maintenance is concerned, unless the right has 
been asserted and the obligation is-made a charge on 
gome property, it cannot prevail over a bona fide pur- 
chaser for value in execution of a decree obtained 
against the adult members of the family. But so far 
as the right of residence is concerned, the purchaser 
must show that the: debt was incurred under such 
circumstances as would bind her, i. e., the debt or 
the alienation was made under circumstances -whieh 


1937 
would justify an alienation of the joint family pro- 
„perty. This is what is meant when it is said that it 
must be a debt binding her interest in the family. 
Mortgage of a family dwelling house by an adult 
member for personal use, will not entitle the auction- 
‚purchaser to eject her for a portion of the house 
allotted to her for residence during her life-time. 
Jayanti Subbiah v., Alamelu Mangamma (3) and 
Jamiatrai v. Malan (4), relied on. Ramanadhan v. 
Rangammal (1), explained. 

S. C. A. against the decree of the Sub- 
Judge, Narasapur, in A. 8. No. 81 of 1930. 

Mr. V. Suryanarayana, for the Appellant. 
~ Messrs. A. Satyanarayana and S. Venu- 
gopala Rao, fer the Respondent. 

« Judgment.—The main question in this 
second appeal is whetker the plaintiffs who 
are the aucticn purchasers of a house 
in execulion of a mortgage decree in O. S. 
No. 91 of 1923 on the file of the Sub-Court, 
Narasaraopet are entitled to eject the 
defendant who claims a right of residence 
in a portion ot the said house. The plaintiff's 
father obtained a mortgage cn April 19, 
1911 of the said house from the son of the 
defendant. On February 23,1918, the de- 
fendant appears to have obtained a docu- 
ment from her son in and by which among 
other things she was entitled to reside in 
the eastern pcrtion of the said hcuse during 
the pericd of her natural life. The suit on 
the mcrigsage was instituted long thereafter 
and the decree was obtained on May 6, 
1924. The defendant was not a party tothe 
said suit. When the plaintifis sought to 
take possession of the house they were 
obstructed by the.defendant. To remove 
the said obstruction the plaintiffs filed an 
application under O. XXI, r. 97, Civil Pro- 
cedure Oode, but the application was dis- 
allowed. Thereupon the plaintiffs filed the 
present suit to recover the property. Various 
defences were raised by the defendant. 
Both the lower Oourts have negatived the 
plaintiffs’ claim on the ground that as the 
defendant was not a party to the suit the 
decree would not bind her, her right of 
redemption therein not having been affected 
thereby. On November 1, 1935, when the 
second appeal was argued befcre me, I 
called for findings as to whether the mort- 
gage debt is binding on the defendant and 
whether it was in fraud of her claim and if 
the plaintiffs’ father 
defendant's right of residence in the suit 
properly atthe time of the mortgage in his 
favour. 

The learned Subordinate Jndge has sub- 
mitted his findings to the effect tLat the 
mortgage debt is not binding on the de- 
fendant not. having been contracted for 
family necessity, that the mortgage was 
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executed not with an intention of defeating 
or delaying the defendant’s claim for main- 
tenance or residence and that the plaintiffs’ 
father had no notice of the defendant's 
right of residence in the suit house. It is 
contended by Mr. V. Suryanarayana that in 
the mertgage suit the sons of the defendant 
raised a plea that the mortgage was not 
executed for any antecedent debis binding 
on them but their contention was negatived 
and therefore, it must be taken that the 
debt was a binding debt of the family. 
He relies very strongly on Hamanadhan v. 
Rangammal (1), and contends that itis an 
authority for the proposition that when 
adult members of the family incur a debt, 
it must be prima facie deemed to be bind- 
ing on the female members of the family 
and any sale in execution of a decree ob- 
tained on the footing of the same would 
defeat their rights unless it is shown by 
them that such a debt is not binding on 
them. It seems to me that the said con- 
tention is untenable and there is nothing in 
Ramanadhan v. Rungammal (1), to support 
this view. In that case the widow of a co- 
parcener sued for a declaration that she 
was entitled to reside in the family dwell- 
ing house which had been sold in execution 
of a decree obtained against her sons and 
grandsons. A finding was called for when 
the matter came in second appeal to the 
High Court as to whether ihe debt was 
incurred for the benefit of the family and 
the finding was in the affirmative. Then 
the question was referred to the Full Bench 
whether in viewof Venkatammal v. Andya- 
ppa Chetti (2) the widow can resist the 
claim of the auction-purchaser. It was held 
that she was not entitled to do so on the 
ground that the debt was a debt binding 
on the family including herself. Muthu- 
swami Ayyar,J., point out distinction bet- 
ween the right to maintenance and the right 
to residence, that while the former is not 
referable to any specific property the latter 
is a tight inherent in her incident to Ler 
status andthere is no indefiniteness as to 
the specific property to which it is referable. 
He explained the principle which ought to 
guide a Court in dealing with the matter 


thus : 
“The right of residence of Hindu females is ordin- 


-arily referable;tothe family house and a purchaser 


may be presumed to have notice of that fact. It is 
reasonable to hold that he is not a bona fide purchaser 
entitled to eject her, unless it is proved that the sale 
is valid as against her, either because, as in this 
case, it is made in liquidation of a debt binding on 
her or an ancestral debt, or with her consent or in 

(1) 12 M 260 (F B). 

(2)6 M 130. 
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circumstances which would sustain a plea of equit- 
able estoppel against her. The consideration that a 
real right is not a specific charge, unless that right 
ig referable to specific property, has no application 
in the case of a family dwelling.” 

Mr. Suryanarayana contends that the 
order of reference to the Full Bench was 
made in circumstances simiiar to the one 
in the present case and the decision cf the 
Full Bench must be deemed to have been 
based on the view that the debt incurred by 
the other co-parceners would be a binding 
family debt, but I think this view is neg- 
atived by the following observation of 
Muthuswami Ayyar, J.: 

“It is found that the judgment debt is a family 
debt, and I take it thatthe debt, though contracted 
only by the male co-parceners, was Contracted by them, 
not for their exclusive benefit, but for the benefit 
generally of the joint family consisting of themselves 
and their mother.” 


The proposition contended by Mr. Surya- 
narayana if accepted would practically 
nullify the rights of the female co-parceners 
to reside in the family dwelling house. It 
would be open to the adult members of the 
family to contract debts for their personal 
purposes and most often without notice to 
the female member of the family. and thus 
render them helpless. Mr. Suryanarayana 
has. not been able to cite any case in sup- 
port of his contention. It seems to me that 
it is hardly consistent with principle to hold 
in favour of this view. The right ofa 
female member to reside in the family 
dwelling house as well as her right of 
maintenance is based upon her husband's 
rigut to share in the family property. Of 
course so far as the right to maintenance 
is concerned, decided cases have taken the 
view that unless the right has been as- 
serted and the obligation is made a charge 
on some property, it cannot prevail over a 
bona fide purchaser for value in execution 
of a decree obtained against the ‘adult 
members of the family. But so far as the 
right of residence is concerned, it is well 
established that the purchaser must show 
that the debt was incurred under such cir- 
cumstances as would bind her, i. e the 
debt or the alienation was made under 
circumstances which would justify an alien- 
ation of the joint family property. This is 
what id meant when it is caid thatit must 
be a debt binding her interest in the family. 
In Jayanti Subbiah v. AlameluMangamma 
(3), Bhashyam. Ayyangar, J , explained the 
ratio. of the. decision in Venkatammal v. 
Andyappa Chetti (2), where the right of a 
widow to reside in-the family house against 


(3) 37 M 45. 
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an auction- purchaser was upheld thus: . 
In Venkatammal v. Andyappa Chetti (2), the son 
after the death of the father, incurred considerable 
debts and on mortgage bonds executed by him suits 
were brought and the properties brought, to sale in 
execution of decrees passed in such suits. It was 
not shown that the debts were incurred for purposes 
which could bind his mother who on the death of 
her husband had a right of maintenance against 
her son quoad the share of her husband in the joint ` 
family property which the son mortgaged for a debt 
of his own and which was brought to sale for 
realisation of such debt. It was held that the 
house must be gold subject to her right to continue 
to reside in the house which she had been occupy- 

ing till then.” | 

A similar view was taken in a recent 
decision of the Lahore High Court in 
Jamiatrai v. Malan (4) and the right of 
residence was upheld in circumstances 
Similar to the one in the present case. I, 
therefore, overrule the contention of Mr. 


‘Suryanarayana. In this view it is unneces- 


sary to consider whether the defendant 
was a necessary party to the mortgage suit 
and the decree is not binding on her. I 
accept the finding that the mortgage in 
favour of the plaintiff's father was not 
executed for a purpose binding on the de- 
fendant andthe plaintiff is tnerefore, not 
entitled to eject the defendant from the 
portion allotted to her under Ex. 2, He 
is only entitled to get p2ssession of the same 
after her lifetime. In the result the second 
appeal fails and ‘is dismissed with costs. 
Leave refused. 

D, ‘Appeal dismissed. 

(4) AIR 1931 Lah, 718; 123 Ind. Gas. 62; 13 Lah. 
41; Ind, Rul. (1931) Lah. 734; 33 P L R 3il. oe 





ALLAHABAD HIGH COURT 
Oriminal Appeal No. 926 of 1936 i 
March 1, 1937 
SULAIMAN, O. Ja AND BENNET, d. 
KRISHNA CHANDRA PANGORIA— 
. APPELLANT 
versus . 
HMPEROR—Rasponpent 
Penal Code (Act XLV of 1860), s, 121-A—Conviction, 
when canbe based on abstracts taken down from 
speech of accused—Criminal Procedure Code(Act V 
of 1898), s. 408 (c)—-Appeal to Sessions Judge against 
conviction under s 124-A, Penal Code, wrongly 
admitted and sentence reduced—Order held without 
jurisdiction—Appeal to High Court, beyond limita- 
tion—Time, whether can be extended under Limita- 
tion Act (IX of 1908), s. 5 a 
An accused prosecuted for an offence under s. 124-A, 
Penal Oode, can be convicted on the basis of the 
short abstracts taken down, from his speech, if the 
portions taken downare of seditious character, ' 
An accused was convicted for an offence. under 
s. 124-A, Penal Oode. An appeal was filed to the- 
Sessions Judge, who overlooking the provisions. 
8. 408, Oriminal Procedure Oode, admitted the appesa] 
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and reduced the sentence. The accused again ap- 
pealed to the High Court, but beyond the period of 
limitation : 

Held, that the order of the Sessions Judge was 
made without jurisdiction, as an appeal in such cases 
lay only tothe High Court under s. 408, Criminal 
Procedure Code : 

Held, also, that there was sufficient cause for ex- 
tension of time under s. 5, Limitation Act. 


Mr. Shiv Charan Lal, for the Appellant. 


The Assistant Government Advocate, for 
the Crown. 


Judgment.—This is an appeal, by thè. 


accused from his conviction by the Dis- 


trict Magistrate of Jhansi under s. 12324-A» . 


Indian Penal Code. He preferred an appeal 


to the Sessions Judge of Jhansi which was ~- 


heard and disposed of by Mr. Plowden, 
who affirmed the conviction but reduced 
the sentence. Apparently it was overlooked 
by all concerned that no appeal lay to 
the Sessions Judge at all. Under s. 408 
(c), Oriminal Procedure Code when a person 
is convicted by a Magistrate of an offence 
under s. 124-A, Indian Penal Code, the 
appeal shall lie. to the High Oouit and 
not to the Sessions Court. The order of 
the Sessions Judge allowing the appeal and 
reducing the sentence was therefore without 
jurisdiction. We accordingly on the revi- 
sional side set asidethat order. The present 
appeal was filed from jail beyond time, 
In view of tLe circumstances that an ther 
appeal had been preferred under a mis- 
take tothe Sessions Court and was allowed 
by the learned Sessions Judge, we think 
that there is sufficient cause for ex'ension 
of time for the filing of this appeal under 
s. 5, Limitation Act. We accordingly extend 
the time and treat the appeal-as if it has 
been filed in time. The accused, who is 
apparently an educated person and has 
described himself as a journalist. went to 
village Babina on June 28, 1936, to address 
a meeting which had been convened there 
Village Babina apparently liesin the line 
of the field firing and had to be vacated 
about the time when there had to be 
artillery practice. The accused admittedly 
made a speech on that occasion as the 
principal speaker at that meeting. Sub- 
Inspector Lachhman Singh of Babina was 
present on the occasion and took down 
notes of his speech and later made a report 
to the Superintendent of Police. After the 


sanction of the Local Government had been. 


obtained, the accused was prosccuted. The 
District, Magistrate found that the notes of 
the speech taken down by the Sub-Inspector 
were substantially correct and the words 
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amounted to sedition within the meaning of 
s. 124-A, Indian Penal Oode, and acc rdingly 
convicted the accused and sentenced him 
to 18 months’ rigorous imprisonm-nt. 

In appeal it is first contended before us 
that inasmuch as the Sub Ingpector did 
not know shorthand the notes taken down 
by him are unreliable and should not be 
accepted as evidence against the accused, 
In ordinary cases if a person takes down 
a speech in long hand there may be a 
danger of some relevant passages having 
been left ont and even of the gist not 
conveying the true impression. But in 
this particular case the Sub [Inspector after 
taking down the abstract of the speech 
showed it to two witnesses Sia Ram and 
Maharaj Singh, who were zamindars of 
Babina, just after the meeting was over. 
These witnesses, whose recollection was fresh 
at the time, were satisfied that this was 
a correct gist of the speech and actually 
attested the document. Thus the chance 
of there being gross errors in the notes was 
to a considerable extent altogether eliminat- 
ed. It is not suggested that the Bub- 
Inspeator had any grudge against the 
accused, nor can it be said that the two 
witnesses Sia Ram and Maharaj Singh, 
who are zamindars of Babina had any 
malice against him. Indeed as the accused 
came from outside and was apparently a 
stranger to the village, there could be no 
question of any personal grievance against 
him. The accused has not attempted to 
produce any version of his speech contrary 
to the one taken down by the Sub-Inspector. 
The evidence is therefcre entirely one-sided. 
We must in these circumstances accept 
the finding of the District Magistrate that 
the Sub-Inspector took down substantially 
what was stated by the accused and that 
the notes made by him represent the gist 
of the relevant portion of the accused's 
speech, 

We are unable to accept tie argument 
that inasmuch as the speech taken down 
by the Sub-Inspector is only a short 
abstract and is not the whole speech in 
extenso, no conviction should be based 
upon it. If the portion that was taken 
down was seditious in character, there is 
no reason way conviction should not 
follow. - The learned Advocate for the 
appellant has next urged before us that 
the whole speech should be read in order 
to gather the intention of the accused and 
the purport of his speech. Now in his 
speech the accused was addressing a meet- 
ing of the villagers and was trying to 
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hour was changed to 6 aM. 
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impress upon then that there had been 
numerous acts of tyranuy which could be 
easily redressed ifthe villagers were unit- 
ed and were strong. He began by saying 
that it was a matter of great shame that 
people ran away on account of the fear of 
the chaukidar getting Rs. 2-13-0 P. Mm. 
and the Darogha getting Rs. 60 p.m. who 
were their servants and that if they 
liked they could get them dismissed that 
very day, and “rather they can rub in the 
dust the nose of the Oollector getting 
Rs. 2,200 r. mM.” He then proceeded to 
Ed 
LA say I have come to teuch you rebellion. We 


want to turn out the English people from the 
country and to hand the country over to you." 


This passage cannot refer to the Col- 
lector of the District personally nor to 
any particular grievances of the locality, 
but was intended to impress upon the 
audience that the speaker was trying to 
teach them how they could rebel against 
the Government and take over charge of 
the whole country in their hands. After 
referring to the various losses caused to 
the people of Babina by the tield firing he 
stated that it was very hard on the 
people that they were turned out from 
their houses at 4 a. M., though later the 
He asserted 
that a man had. died of pneumonia because 
in the cold, that a 
woman of Nagda gave birth to a child 
under 2 tree after she had been turned 
out, that the compensation paid was too 
inadequate, and had in many cases, not 
been received by the villagers at all; that 
women had remained out of their village 
for several days but were paid compensa- 


‘tion for a few days only, that compensa- 


tion for some crops was not given at all, 
and so on. He also stated that questions 
were asked in the Legislative Assembly 
but the Ccllector of the District gave 
untrue replies. The speaker emphasized 
that the authorities did not give adequate 
compensation for the loss, that cattle died, 
that cattle which were turned out went 
astray, that military horses trampled down 
the crops and that there were also mny 


‘kinds of losses for which no compensation 


had been given. He then said: 

‘All this is due to your weakness. If you be- 
come ready with shoes in your hands, they will 
not either have firing or will give the desired com- 
pensation. I bet that they will not have field 
firing again.” ; 
_He then wound up by saying that they 
had taken legal proceedings and put some 
questions in the Council but they were 


+ 
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infructuous because false replies were given — 
and that accordingly the Kisan conference ` 
had decided that nothing would come out. 
by taking legal proceedings and that the 
Babina people should prepare themselves 
for “satyagrah” (passive resistancé) and 
said: Se ee 
“If you are prepared to offer satyagrah, you will 


get full compensation, and if you like you can 
stop the firing.” ME. S 

Portions out of this speech have been 
incorporated in the charge, in particular 
the passage: 

“I say I have come to teach you revolution. We 
want to turn out the English people from tke 
country to hand the country over to you,” - 
and 
“if you be ready with shoes in hands, they will 
not either have firing or will give the desired 
compensation. I bet that there will be no field 
firing then” 


as well as the reference to the Collector. 
The Sub-Inspector has given evidence that 
the notes taken by him were correct and 
that the speaker had used those words. 
The prosecution witnesses Sia Ram and 
Maharaj Singh corfoborate the Sub-In- 
spector. They have stated that the accused 
used such words. Sia Ram has also stated 
that the effect of this speech was that the - 
Government was tyrannical and to render 
them disaffected with Government and that 
the existing Government should be removed. 
Maharaj Singh has also stated that the 
effect on the audience of the speech was 
that the Government was tyrannical to them 
and their feelings towards ‘Government 
were made bad. He has pointed out that 
the things which had made them feel ill- 
disposed towards Government, were the 
speaker's account of compensation and of 
the villagers being turnéd out at night 
and people dying of pnemonia, which mady 
them think that the Government was 
tyrannical. : 

The learned Advocate for the accused 
has argued before us that passages in the 
speech which might amount to a slander 
of the Collector would not be seditious. 
We are prepared to ignore such remarks, 
but there can be no doubt that the whole 
object of the accused was to rouse the 
people and make them determined ‘to 
resist the action of the authorities and to 
insist on the field firing ceasing or on 
their being paid higher compensation. He 
also professed to teach them rebellion or 
revolution and howto take charge of the 
country into’ their own hands,- and also 
reminded them that if they were deter- 
mined and ready with shoee in hand- to 
resist, then they would gain -their object. 


1937 
We think that there. can be no doubt that 
the speech made by the accused did have 
the effect of bringing or at any rate 
attempting to bring the Government into 
hatred and contempt and to excite dis- 
affection towards the Government estab- 
lished by law in British India. We are 
not in this case concerned with the truth 
of these allegations as no justification was 
pleaded by the accused. The learned 
Advocate has urged before us that the 
accused has teen seriously prejudiced 
because the learned Magistrate disallowed 
dertain questions which were put by the 
accused's Counsel to his witness Hari Das 
Verma. The two questions. which were 
disallowed were as follows: 

“(1) Did accused say in his speech that he had 
come to teach them revolution and to turn out 
the English and to hand over the dominion to 
them? (2) Did accused eay that if they took a 
shoe and stood up, there would either beno field 
firing or they would get compensation?” 

These questions were disallowed by the 
Magistrate on the ground that they were 
leading questions and therefore objection- 
able under s. 142, Evidence Act. There 
can be no doubt that both these questions 
could have been answered in the short 
form “No” or “Yes”. The witness who 
had come for the defence may be presum- 
ed to have some bias in favour of the 
accused and questions of this type when 
put to the witness would suggest to him 
the answer which was expected. It must 
therefore be conceded that these questions 
were leading. questions and. the District 
Magistrate was within his jurisdic'ion in 
not allowing them to be answered. The 
Counsel for ‘the accused instead of putting 
questions indirectly adopted this wrong 
course. Hadhe first asked the witness as 
to whether the accused had said anything 
about .revolution or taking over charge of 
the country in their hands and so on, and 
then late: on after having exhausted 
indirect questions asked the permission of 
the Court for putting a leading question 
and permission had. been refused, the posi- 
tion might. have been different. The 
questions as put were Certainly leading 
questions and the District Magistrate had 
jurisdiction to disallow them. Nor are we 
Batisfied that even if those questions had 
been answered in the negative, the weight 
of the evidence would have been really 
altered. On the one. hand, we had the 
notes cf the speech taken down by the 
Sub-Inspector on the spot, read over to two 
witnesses who. agreed, as to thelr accuracy 
and attested. them, and on the other hand 
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we would have the oral testimony of a 
witness, deposing some two months after- 
wards, that certain words had not been 
used by the accused according to his re- 
collection. It would be very difficult to 
disbelieve the prosecution evidence on 
such gronnd. Had the accused produced 
any shorthand notes of his speech in 
defence, the matter might have been dif- 
ferent. Reading the sentences with the 
gist of the entire speech, they were cer- 
tainly seditious We are therefore of the 
opinion thatthe conviction of the accused 
under s. 124-A was correct and we up- 
hold it. Weare inclined to agree with Mr. 
Plowden that the sentence of 18 months 
is severe. The learned Assistant Govern- 
ment Advocate has sent an illness slip and 
before we decide what sentence should be 
imposed, we would like to hear him. Put 
up on Monday next. 

Final Order.~We have heard the 
learned Assistant Government Advocate 
as regards the sentence. The speech made 
by the-accused as reported was certainly 
offensive but only a few sentences out of 
that speech were incorporated by the 
Magistrate in the charge. We have already 
quoted the two sentences which in our 
opinion were seditious, and we have not 
considered it appropriate to rely on the 
rest of the statements quoted in the charge 
sheet. In view of the restricted charge 
we think that on the whole the ends of 
justice will be met if a sentence of seven 
months’ rigorous imprisonment is imposed 
on the accused. We accordingly allow the 
appeal in part and confirming the eon- 
viction .of the accused reduce the sentence 
to a period of seven months instead of 
18 months. - 

D. ' Sentence reduced. 





-BOMBAY HIGH COURT 
Application in Original Civil Suit No. 2576 
of 1919 — 
September 22, 1936 
| B. J. WADIA, J. 
In re JANKI PRASAD PODDAR— 
ASSIGNBE OF THE DECREE 
- BAIJNATH RAMOHANDER—Prarntige 
- versus. 
BINJRAJ JOOWARMAL BATIA & Co.— 
RESPONDENTS 
, Ciril Procedure Code (Act V of 1908), O. XXI 
rr. 16, 11(2), 17, 0. XXXIX—Notice under O. XXT 
T.16, whether imperative — Application merely to be 
brought on record. without asking for execution, whe- 
ther, in accordance with law—Transfer of decree 


878 
for executton, whether mode of execution —Procedure 
under r,16—Court passing decree should issue notice 
under r. 18—Application for execution within time 
but for amendment beyond time — Amendment ap- 
plication, if should be rejected—Discretion of Court 
—Decree against firm — Decree-holder or hia trans- 
feree, if can apply for execution against any one or 
more partners, 

Where the decree has been transferred by assign- 

ment, notice of such application shall be given to the 
transferor and the judgment-debtor and the decree 
shall not be executed until the Court has heard their 
objections, if any, to its execution. The notice under 
QO. XXI, r. 16, Civil Procedure Code, is imperative, It 
is an indispengable condition of jurisdiction under 
the Rule, and failureto give it renders the proceed- 
ings in execution void as against the transferor and 
the judgment-debtor. It is in the first place necessary 
for the transferee to apply for execution to the Court 
which passed the decree. Anapplication merely to 
be brought on record without asking for the execu- 
tion of the decree is not an application in accordance 
with the law asit ig not an application fur execution 
of the decree. [p. 879, col. 2.] 
, Transmission of a decree to another Court for exe- 
cution is not a mode of execution, Such transmission 
is only a ministerialact and is usually performed by 
the Prothonotary and Senior Master on the Original 
Side. An application under s. 39 for transfer of a 
decree is not an application for execution. It is only 
an application for a step-in-aidof execution, [p. 880, 
cole. 1 & 2.] 

The procedura to be followed in making an applica- 
tion under Ô. XXI, r. 16, falls onder two heads. The 
transferee must first apply for execution of the decree 
to the Court which passed it, and pray that the usual 
notice do issue, After the objections have been 
heard and the notice is made absolute, the decree 


may be executed by the transferee in the same manner’ 


and subject to the same conditions as ifthe applica- 
tion was made by a decree-holder. The transferee 
must then apply for execution of the decree under 
O. XXI, r. 11, specifying the mode or modes in which 
the assistance of the Court is required. I£ the decree 
is to be transmitted, the application under r. 11 must 
be made to the executing Uourt. The notice required 
. by xr. 16 must be issued by the Court which passed the 
decree. Such a notice cannot be issued by the Court 
to which the decree is sent for execution, It is only 
when the notice ig made absolute that the transferee 
acquires a right to apply for execution under O. XXI, 
r. l1, sub-r. (2), Ifthe notice is discharged, any ap- 
plication under O, XXI, r. 11, sub-r. (2) becomes un- 
necessary. [p. 8t0, col, 2; p. 881, col. L] — 

Ifthe application for execution is within time, but 
the application for amendment is made after the 
12 years have expired, the application for amendment 
should not be straightway rejected, but must be 
considered on its merits. The matter being within 
the discretion ot the Court, it would depend apon the 
nature of the amendment whether it should or should 
not be allowed after the time limit for execution of 
the decree had expired, What O. XXI, r. 17 (), 
requires is a substantial compliance with the require- 
ments of O. XXI, rr. 11 to 14. The discretion of the 
Court must be exercised with regard to all the circum- 
stances of the case, asthe ordinary rule of procedure 
is that an amendment should be allowed only if it 
could be allowed without prejudice to the rights of 
the other parties existing at the time of the appli- 
cation for amendment. No amendment, for instance, 
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it relates back to the date of the application for exe- 
cution, but the. application for execution must be 
within time. [p. 882, col. 1.] 

It is open to the decree holder or the transferee to 
apply for execution against any one or more -of the 
partners of the defendant firm, as the firm is only a 
collective name of individuals who are the members 
of the partnership. [p. 882, col. 2.] 

Mr. N. H. Bhagvati, for Assignee :of 
the decree. i S 

Mr. J. H. Vakeel, for the Defendants. 

Judgment.—This is a notice under 
0. XXL, r. 16, Civil Procedure Code, taken 
out by the assignee or transferee of a 
consent decree dated December 16, 192P 
calling upon the plaintiff in the suit and 
one Chandmal Binjraj, a partner of .the 
defendant firm, .to show cause why. the. 
decree should not be executed by: the. 
transfereo under the provisions of that 
Rule. The decree was fur a sum of 
Rg, 59,312-10-0 with further interest, pay- 
able by certain instalments.’ Various ap- 
plications were made by the original decree- 
holder for execution,.and he received in all 
a sum of Rs..40,475-2-0 in part satisfaction 
of the decree by diverse payments which 
have been noted on the decree. It appears 
that a certitied copy of the decree 
and the necessary certiticates. were trans- 
mitted to Calcutta in July, 1923, for further 
execution, but as nothing more was realized, 
the attachment . levied in Oalcutta was 
withdrawn. No further satisfaction was. 
obtained by. execution of the decree or. 
otherwise, within the jurisdiction of this 
Court, and a sum of Rs, 15,337-8-0 :for 
debt and further simple interest thereon 
at the rate of six per cent. per aonum. 
from December.16, 1921, till payment, still: 
remained due and payable to the original. 
decree-holder. 

By an indenture dated May 28, -1934,. 
the plaintiff assigned all his right, title. 
and interest in the decree to the assignee 
for a sum of Rs. 4,000 and the assignee 
thereupon took out this notice under O. XXI, 
r. 16, on October 2, 193%. . The notice 
came up for argument before Blackwell, J. 
on February 27, 1935. A clerk in the 
service of the defendant firm put in an 
affidavit stating that the defendants did. 
not admit the assigoment, that without 
prejudice to that contention the applica- 
tion for execution was not in accordance 
with law, and thatin any event execution. 
of the decree was barred by limitation. 


It appears that the learned Judge asked. 
what the specific points arising on the. 
notice were and thereupon a set of what: 
were called “issues” was handed in to the . 


will be allowed if there hus been an undue delayin 
the application, or if the defect sought to be remedied 
is‘so Material as toamount to a defect not merely in 
form but in substance, Ji the amendment is allowed, 
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Court. They fall under four herds, viz., 
(1) whether the assignment was validly 
executed; (2) whether the application for 
execution was in compliance with the 
requirements of the Civil Procedure Code; 
(3) whether the assignee was bound to 
apply for execution against the defendant 
firm or whether he could also apply for 
execution against only one of the partners 
of the firm, and (4) whether the application 
was within the meaning of Art. 183, 
Limitation Act. The assignment was exe- 
cuted by a constituted attorney of the 
Original plaintiff on behalf of the plaintiff 
under a’ power-of-atlorney executed by 
the plaintiff on November 22, 1933, in 
favour of two persons jointly and severally. 
The power-of-altorney was typed in the 
office of the plaintiff's attorneys, Messrs. 
Patell & Ezekiel. At the end of first clause, 
there is an inserticn in ink authorizing 
the constituted attorney also 

“to sell the claim under the decree to some other 
party at such price as my attorneys shall deem 


fit, and for that purpose to execute the assignment 
of the decree in favour of such purchaser.” 


The insertion in ink has been initialled 
by the plaintiff, the donor of the power. 
The defendants did not admit at first 
that the clause inserted in ink existed in 
the power-of-attorney at the time of its 
execution. Two clerks from the office of 
Messrs. Patell & Ezekiel were called, one 
of whom deposed to the insertion of the 
clause in ink in his: own handwriting at 
the instance of his mastérs, and the other 
deposed to the execution of the powerin 
the office of the Sub-Registrar. On hear- 
ing this evidence, Counsel appearing for the 
defendants said that he did not wish to 
press the point any further. The applica- 
tion for execution was declared by the 
transferee at Calcutta on September 12, 
1934. It was filedin Bombay on Septem- 
ber 20, 1934. Counsel for the defendants 
drew the attention of the Court tc column 
(J) in the application for execution which 
is headed: “The mode in which the assis- 
tance of the Court is required.” In that 
column the transferee of the consent decree 
prays that he may be granted leave under 
QO. XXI, r. 16, Civil Procedure Code, to 
execute the consent decree in place and 
stead of the original decree-Lolder, and 
that notices may be issued under the 
same Order and Rule to (1) Baijnath 
Ramchander, the transferor, and (2) Ohand- 
mal Binjraj, one of the partners in the 
judgment-debtor’s firm. It was contended 
that the application under the circumstances 
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was one merely to recognize Jankiprasad 
Poddar as the transferee of the decree, and 
that it was not in aecordance with the 
requirements of O. XXI, rr. 16 and Il, 
Which should be read together. It is clear 
that a transferee must apply for execution 
of the decree, and he cannot apply merely to 
the Court for recognizing him as a trans- 
feree. The question is whetner his applica- 
tion for execution is in accordance with the 
law. The person appearing on the face of 
the decree as the deerse-holder is entitled 
to execution unless it is shown by some 
other person under O. XXI, r. 16, that he 
has taken the place of the decree-holder. 
It is provided inier alia by O. XXI, r. 16, 
that where .a decree is transferred by 
assignment in writing, the transferee may 
apply for execution of the decree to the 
Court which passed it. After that it goes 
on to say that: 

“The decree may be executed ia the same manner 


and subject to the same conditions as if the ap- 
plication were made by such decree-holder,” 


Where the decree has been transferred 
by assignment, notice of such application 
shall be given.to the transferor and the 
judgment-debtor and the decree shall not 
be executed until tne Court has heard 
their objections, if any, to its execution. 
The notice is imperative. It is an indise 
pensable condition of jurisdiction under 
the Rule, and failure to give it renders the 
proceedings in execution void as against 
the transferor and the judgment-debtor. 
On the hearing of the objections, if any, 
the notice is either made absolute or dis- 
charged. If it is made absolute the 
transfer is recognized as valid, and the 
transferee is entitled to execute the decree 
as if he was the decree-holder. In other 
words, after the notice is made absolute, 
he acquires the status of a decree-holder, 
and he can then apply for execution as a 
decree-holder. Under s. 233 of the old 
Code of 1882 it was lieft to the discretion 
of the Court to allow or refuse an appli- 
cation made by the transferee, but under 
O. XXI, r. lv, the transferee’s right to 
apply for execution does not depend on the 
discretion of the Court. 

It is in the first place necessary for the 
transferee to apply for execution to the 
Court which passed the decree. An ap- 
plication merely to be brought on record 
without asking for the execution of the 
decree is not an application in accordance 
with the law as it is not an application 
for execution of the decree. It was argued 
by Counsel for the transferee that an ape 
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plication by the assignee for leave to exe- 
cute thé decree, and forthe notice to issue, 
was a sufficient compliance with the re- 
quirements of the Rule. He said that after 
the notice was made’ absolute, the decree 
would be transmitted to Calcutta for exe- 
cution and an application would have to 
be made to the executing Court under 
O. XXI, r. 11, sub-r. (2) specifying the 
mode or modes of execution in waich the 
assistance of that Court would be required. 
It appears that in the Prothonotary’s 
Office, applications under O. XXI, r. 16, are 
made in séveral forms so far as column (J) 
is concerned. For instance, in an appli- 
cation in Suit No. 1319, of 1931, dated 
April 14, 1936, the words in column (J) of 
the application were as follows: 

“By issue of notice under O. XXI, r. 16, Oivil 
Procedure Gode, and then by transmission of the 
decree to the Buldana Oourt for execution against the 
defendants.” 

In another application, in Suit No, 439 of 
1929, dated December 19, 1934, the words 


were . 

“By issue of the usual notices under O XXI, 
r. 16-Oivil Procedure Code, upon the plaintiff and the 
defendant to show cause why execution of decree 
dated June 28, 1929, transferred to the assignee 
by assignment mentioned in Col. E. hereof, should not 
‘be granted to him.” 


‘Transmission of a decree to another Court 
for execution is not a mode of execution. 
Such transmission is only a minieterial act 
and is usually performed by the Prothono- 
tary and Senior Master on the Original Side. 
Counsel for the defendants argued that the 
provisions of O. XXI, r. 11, sub-r. (2), must 
be read along with O., XXI, r. 16, and on 
reading the two together the application 
must state in column (J) the mode or 
modes of execution in which the applicant 
seeks the assistance of the Court. My atten- 


tion was also drawn to an application in, 


Suit Ne. 4696 of 1921, in which the appli- 
cant asked for an issue of the notice under 
O. XXI, r. 16, and Kania, J. ordered the 
same to be amendéd by the addition of the 
words 

“by attdchnient and sale of the immovable properties 
consisting ‘of houses situate in the District- of 
Broach belonging to the estate of the deceased de- 
fendant, and now in the hands of his heirs and re- 
presentatives ~ through the District Oourt at 
Broach." 

There is ho judgment. stating why such 
an amendment was required and ordered 
to be made. It mignt be that the order 
was ‘made under the facts and circum- 
stances of the case. There is, however, 
no uniform practice in the office, and 
coluinn (J) in applications for execution 


under’ O, XXI, r. 16, is still filled up in 
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various furms, though in substance the 
applicants ask for the issue of the usual 
notice under that rule. Counsel for the 
transferee next referred to s.~ 39 of the 


Code and argued that once a decree is 


transferred to another Court for execu- 
lion, the decree-holder has to follow the 


procedure laid down in r. 299 of the High 


Ccurt Rules, and the requirements of 
O. XXL, r. 11, sub-rule (2), need not be 
complied with. He.said that the transferee 
only stepped into the shoes of the original- 
decree-holder, and-that any application for 
execution by the transferee need not also 
comply with the requirements of that rule. 
It must, however, be remembered that an 
application under s. 39 for transfer of a. 
decree is not an application for execation. 
It is only an application for a step-in-aid 
of execution. But a transferee or assig po 

m 






of a decree must first apply for executi 
under O. XXI, r. 16, and his application 
under the rule can only be entertained by 
the Court which passed the decree. The 
Court to which the decree is transmitted: 
for executicn cannot entertain the same. 
If it did, it would be an irregularity 
which might, ucder certain circumstances, 
be waived or acquiesced in by the judgment-. 
debtor. . 
In my opinion the procedure to be fol- 
lowed in making an application under 
O., XXI, r. 16, falls under two heads. The 
transferee must first apply for execution 
of the decree to the Court which passed 
it, and pray that the usual notice do issue. 
After the objections have been heard and 
the notice is made absolute, the decree 
may be executed by the transferee in the 
Same manner and subject tothe same con- 
diti.ns as ifthe application was made by a 
decree-holder. The transferee must then 
apply for execution of the decree under 
O. XXI, r. 11, specifying the mode or modes 
in which the assistance of the Court is 
required. Ifthe decree is to be transmit- 
ted, the application under r. 11 must be 
made to the executing Court. Dealing 
with the application for execution before 
me, it appears that as soon asit was filed, 
an endorsement was made on it by the 
Prothonotary that notice under O. XXI, 
r. 16, should issue, and the notice was 
made returnable within a month after the 
date of the filing of the application. The 
transferee prays that the notice may be 
made absolute, after which the decree will 
be transmitted to the High Court of Oal- 
cutta for execution. Once the notice. is 
made absolute, he willhave to apply again 
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to the executing Court at Calcutta under 
O. XXI, r. il, and in that application he 
Will have to specify the mode or modes in 
which the assistance of that Court will be 
required under O. XXI, r. 11, sub-r. (2) 
(J) In an application for execution under 
O. XXL, r. 16, the mode in which execu- 
tion is sought need not be stated at first, 
for the objections have first to be heard, and 
then the notice may be made absolute. In this 
connection the judgment of the Appeal Court 
in Kassum Goolam Hoosein v. Dayabhai 
Amarsi |1) may be mentioned, though the 
point was not directly in issue in that case 
What is first necessary is that the notice 
required by the Rule must be issued by the 
Court which passed the decree. Such a 
notice cannot be issued by the Court to 
which the decree is sent for execution. It 
is only when the notice is made absolute 
that the transfe:ee acquires a right to apply 
for execution under O. XXI, r. 11, sub- 
r. (2). IE the notice is discharged, any 
application under O. XXI, r. 11, sub-r. (2) 
becomes unnecessary. in my opinion, 
therefore, the application for execation by 
the transferee is in proper form as required 
by O. XXI, r. 16, and there is no reason 
way it should be rejected. 

My attention was drawn to O. XXI, 
r. 17, which provides that upou receiving 
an application for the execution of a decree 
as provided by r. li, sub-r. (2), the Court 
shall ascertain whether such of the require- 
ments, of rr. 11 to 14 as may be applicable 
to the case have been complied with; and if 
they have not been complied with, the Court 
May reject the application, or may allow 


the defect to be remedied then and there or. 
within a time to be fixed by it. Itis fur-. 


ther provided that where an application ig 
amended, it shall be deemed to have been 
an application in accordance with the law 
and presented on the date on which it was 
first presented. I have already held that 
for the purposes of an application under 


O. XXI, r. 16, tuere need be no applica-. 


tion in the first place for the execution of 
the decree as provided by O. XXI, x l1, 


sub-r. (2), and, therefore, there is no ques-. 


tion here of any amendment. If, huwevey, it 
is held that ıt is necessary that the appli- 
Cant must iu his application under O. XXI, 
r. 16, also state themode or modes pro- 
vided inr. li, sub-r. (2) j), the question 


of allowing an amendment of that applica- . 


ion might arise, and since the question has 
been- argued, I will shortly deal with the 
Jolnts taken in argument. l 


(1) 86 B, 58;12 Ind, Cas. 547; 13. Bom, L R 973, i 
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Counsel for the transferee ‘in his clos- 
ing address said that he would apply for 
amendment only if the Court was against 
him as to the validity of the application 
for execution under O. XXI, r. 16. The 
decree ig of December 1921. The appliation 
for execution was filed in September 1931, 
and as the last payment certitied on the 
decree is one of Rs. 3,000 on October 31, 
1¥22, the application for execution is with- 
in time under Art. 183, Limitation Act. 
Tue application being within time, the 
Court can, in its discretion, on receiving the 
application allow the defect, if any, to be 
remedied either then and there or witnin a 
time to be fixed by it under O. XXI, r. 17, 
sub-r. 1. It was argued that no amendment 
could now be allowed, asthe execution of 
the decree had become barred by limitation, 
and there would be considerable delay also 
in applying for an amendment. Counsel 
ior the defendants relied on a Full Bench 
judgment of the Calcutta Higa Ovourt in 
Asgar Alt v. Troylokya Nuth Ghose (2), 
under whicn it was held thats. 245 of the 
Code of 13882, which is substantially the 
saume as O. XXL, r. 17, excludes tne 
power of the Court to amend the applica- 
tion for execution after it had once been 
received by the court and uled. In that 
case, the decree-holder asked for the sale 
of the immovable property of the judgment- 
debtor ‘as per list’. No ‘ist was-attached to 
the application, so that the application did 
not comply with the requirements of tne 
corresponding section of tne Code of 1882, 
and tuere being a material defect, no execu- 
tion could be taken out thereon. The ques- 
tion of limitation within whicn the amend- 
ment could be made was not directly in 
issue in that suit; it was held that the 
application was one incapable of execution, 
and norelief could be granted on it. It 
seems tome that the.Calcutta High Court 
has taken.a very strict view of s. 245 of 
the Code of 18 2, and the observations of 
the Judges should be understood only as 
referring to the particular case before tuem. 
In the present Code the word ‘amended' 
has been altered into “detect remedied”, and 
sub-r. (2) has been added. ‘T'he Higa Courts 
of Madras and Allahabad seem to be cf 
opinion that toe: Court has a discretion Lo 
allow an amendment under sub r. (1) of 
ry 17,0. XX1, even lf the application fur 
amendment is made after tue expiry of the 
statutory time, and the reasoning seems to 
be that the law casts a duty upon -tLe 


. Court to notice the defects in the applica- 


(2) 170 631 (F B). | 
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tion before admission, and if the Court or 
its officer had done its duty properly, the 
defects could have been remedied within 
time. In my opinion, ifthe application for 
execution is within time, but the application 
for amendment is made after the 12 years 
have expired, the application for amend- 
ment should not be straightway rejected, 
but must be considered on its merits. The 
matter being within the discretion of the 


Court, it would depend upon the nature’ 


of the amendent whether it should or should 
not be allowed after the time limit for 
execution of tke decree had expired. What 
0O. XXI,r. 17 (1), requires is a substantial 
Compliance with the requirements of 
O. XXI, rr. 11 to 14. There would not be 
in the ordinary course any application for 
execution which altogether cmits to mention 
the requirements of these rules. If such 
an application was made, it would not be 
received in the Protbcnotary’s office. It 
may happen, however, that the application 
is defective, and it is forthe Court to con- 
sider whether the defect is of such a nature 
a8 could be remedied or not, having regard 
to the principle leid down by the Privy 
Council in Bissessur Lall Sahoo v. Mahraja 
Luchmessur Singh (3), that: 

“In execution proceedings the Court will look at 
the substance of the transaction, and will not be 
disposed to set aside an execution upon mere tech- 
cet grounds when they find that it is substantially 
ri > 

The discretion of tke Ccurt must be 
exercised with regard to all the circum- 
stances of the case, as the ordinaiy rule 
of procedure is thatan.amendment should 
be allowed only if it could be allowed 
without prejudice to the rights of the other 
parties existing at the time of the application 
for amendment. No amendment for in- 
stance will be allowed if there has been an 
undue delay in the application, or. if the 
defect sought to be remedied is so material 
as to amount to a defect not merely in 
form but in substance. If the amendment 
is allowed, it relates back to the date of 


the application for execution, but the ap-. 


plication for execution must be within time. 
I need not, however, pursue this point any 
further, as I hold that no amendment is 
necessary. o 

The next point for determination is 
whether the assignee was bound to apply 
for execution against the entire defendant 
frm and wnether therefore the notice 
issued under O. XXI, r.16, is a proper notice. 
According to column 1 in the application, 


S 6 IA233;50 L R 477;4 Sar. 76; 3 Suther 686 
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the person against whom enforcement of 
the decree is sought by the transferee is 
Chandmal Binjraj, one of the partners of 
the defendant firm and judgment-debtors. 
The applicant has also stated in that 
column “rights against other parties are 
reserved”. The notice is addressed to (1) 
Baijnath Ramchander, .2z, the original 
plaintiff and transferor of the decree, and 
(2) Chandmal Binjraj, a partner of Binjraj, 
Joowarmal Batia & Co. a firm. The 
written statement of the firm has been 
declared by Chandmal Binjraj and the 
summons was also served upon him. It Js 
open to the decree-holder or the transferee 
to apply for execution against any one or 
more of the partners of the defendant firm, 
as the firm is only a Collective 
individuals who are the members of the 


partnership. The notice, however, calls upon. 


the persons to whom it is addressed to 
show cause why the decree should not be 
executed by the transferee “against you 
the said defendants’. Counsel for the 
transferee said that the word “defendants” 
is a mistake, and tbe word was allowed 
to remain as such through: oversight 
though the notice which  .was. ori- 
ginaily meant to be addressed to the firm 
was subsequently addressed only to the 
particular partner of the firm. 1 do not think 
there is any objection to the execution of 
the decree against the particular partner 
mentioned. l do not, however, understand 
under what rule the transferee’s rights 
against other partners can be rese 
With regard to the point of limitation I 


have already held that both the applications . 
for execution as weil as the notice are, 


in time, as the 12 years’ period contemp- 
lated by Art. 183 runs from the date of 


the last payment of Rs. 3,000, certified by. 
the Prothonotary and Senior Master as of. 


October 31, 1922. Inthe result, the notice 
must be made absolute as against Chand- 
mal Binjraj, a partner of the defendant 
firm. 

September 25, 1936.—I have now heard 
Counsel on the question of costs. Ordinarily 
a notice under O. XXI, r. 16, is made 
absolute in Chambers without any order for 
costs. On this notice several points were 
raised which were put down in the form 
of what werecalled issues, and the matter 
was adjourned into Court for argument on 
those issues. 1 have held on all the points 
substantially against Chandmal Binjraj, a 
partner of the defendant firm, to whom 
this notice was directed. I therefore ordes 
that Ohandmal Binjraj do pay the assignee 


name of. 


reserved.. 


1937 


costs of this notice when taxed less such 
costs as the assignee would have had to 
incur on an ex parte application in Ohamber 
for making the notice absolute. 


N. Notice made absolute. 
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~-RESPON DENTS 

Registration Act (XVI of 1908), s. 17 (2) (Wi)— 
Scope of—Pro-note by father—Sons i 
parties—Character of claim, if changed—Claim in 
personam, what is—Civil Procedure Code (Act V of 
1908), s 73— Decree against father—Another decree 
against father and sons—Assets realised from joint 
family property—Judgment-debtors, if same--Ap- 
plication for rateable distribution—Court must find 
as a fact if it is prior to deposit of proceeds. 

What cl. 2 (vè) of s. 17, Registration Act, contem- 
plates is that specific immovable property must be 
the subject-matter of litigation. There must be 
a claim or right inor to the specific immovable 
property asserted in the litigation and relief sought 
in respect thereofin orderto make the said prop- 
erty the subject-matter of asuit. A claim to have 
a liability satisfied out of the general estate of a 
person is not enough; in such a case itcannot be 
said that all the movable and immovable property 
belonging to him forms the subject of litigation 
and; therefore, the subject-matter of asuit. Where 
a claim is made against a legal representative of 
a deceased on a promissory note executed by him 
the claim is really one in personam though the 
decree is sought against the assets left by the 
deceased. It is really a personal decree 
the legal representatives but the extent of his liabi- 
lity is defined by the decree directing that it is 
limited to the assets of the deceased person and 
recoverable only from such assets. A claim én 
personam does not necessarily mean that the claim 
should be enforced by the arrest of the person. 
A claim which can be satisfied out of the general 
estate of a person is nevertheless a. 
sonam. Where, therefore, a claim is made on 4 
pro-note executed by the father -and the song are 
impleaded as parties, the character of the claim is 
not changed. The object of impleading the sons is 
to have it declared that in respect of the claim 
sued on they areunder a pivus obligation to dis- 
charge the same. If that declaration is obtained by 
the creditor he would be entitled to proceed against 
the entire joint family property in the hands of 
the father. Hindu Law annexes the liability in 
consequence of the declaration made by the decree 
that the sons are liable for the debt. In fact the 
decree does not determine whether the joint family 
property exists or not and if any property is joint 
family property or not. “[p. 884, col. 2; p. 885, col. 1] 

Where there isa decree against the father and 
there is also a decree against the 
and -where it is admitted that the property from 
Which the assets are realised by the sale was . the 
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against 


claim in per-" 


father and sons. 
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property of the ‘joint family of which the father 
and ae are undivided members the judgment- 


debtors must be held to be the same for the pur- 
pose of s, 73, Civil Procedure Code. Once there 18 a 
decree against the father the ereditor 18 entitled to 
enforee the said decree against allthe joint family 
property including the shares of the sons until the 
sons .choose to take exception to it either in execu- 
tion or by way ofa suit that the said debt is one 
which they are not liable to pay under the Hindu rer 
So long as the decree stands and the property sol 
is joint family property, no question as to the Lea 
ing nature of the debt arises in the consideration o 
the question whether the judgment-debts are the 
same. Ramanathan Chettiar v. Subramania Sastriar 
(8), Pappu Reddiar v. Pichu Ayyar (9), Swaminatha 
Ayyar v. Saivu Rowthan (10) and Palancappa 
Chettiar v, Palani Goundan (li, relied on, Ayuna- 
chalam Chettiar v. Kalayappa Chettiar (12), referred 
to. [p. 886, col. 2; p. 887, col. L] a 

Where an application for rateable distribution 13 
made on the very day on which the gale proceeds 
are deposited in Court, there isno warrant for the 
assumption that the application must have been 
made prior to the deposit, It must be found as & 
fact whether the application was made prior or 
later. Muthu Chetty v. Alagapa Chetty (13), referred 
to. [p. 887, col. 1.] 


C. Rev. P. under s. llò of Act V of 1908, 
and s. 107 of the Government of India Act 
praying the High Court to revise the orders 
of the Court of the subordinate Judge of 
Narsapur, dated October 23 1933, and made 
in E, P. No. 44 of 1933, ete. 

Mr. V. Suryanarayana, 
tioner. 

Messrs. G. Lakshmana Rao, G. Chandra- 
sekara Sastri, Ch. Raghava Rao, M. Appa 
Rao, A. Satyanarayana, K. Bhimasankaran 
and N. Vesudeva Rao, for the Respond- 
ents. 


Judgment.—This batch of revision 
petitions arises out of an order for rateable 
distribution of the sale proceeds of prop- 
erty realised in execution of a decree in 
O. S. No, 23 of 1931 passed by the Sub- 
ordinate Judge of Narsapur. ‘This order 
is impeached by the petitioner the decree- 
holder in the said suit on the ground that 
the.sale proceeds are -not liable to be 
distributed. To appreciate ihe contentions 
raised cn his behalf by his learned Counsel 
Mr. Suryanarayana, a few facts may be 
necessary. Tue petitioner filed a suit the 
said O. S.No. 23 of 1931 against one 
Chunduri Panakala Rao and his three 
sons to recovera sum c Rs 9,192-9-0 on 
foot of a promissory note executed by the 
said Onunduri Panakala Kao in his favour, 
It is- admitted that the said Uhunduri 
Panukala Rao and his three sons who are 
defendanis Nos. 2 to 4 ın that suit form 
members of an undivided Hindu family.. 
The allegation in the plaint is that the 
debt was contracted by the father for a 


for the Peli- 
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“necessary purpose and, therefore, the debt 
is binding on the sons. The prayer in the 
plaint is that a decree may be passed 
against the lst defendant, the father person- 
ally, and against the joint family proper- 
ties in the hands ot the other defendants, 
This suit was compromised and a decree 
Was passed in terms of the said comprc mise 
on February 5, 1932. In and by the said 
decree the defendants were directed to 
p2y the amount decreed in two instalments 
and as security forthe due repayment of 
the said sum a charge was created on two 
items of -immovable property specified in 
the schedule thereto, namely, a house in 
Palakole and 2 acrés and 4 cenis of land 
in the same place. On July 5, 1933, the 
said property was attached and brought to 
sale and one-fourth of the sale proceeds 
were deposited On July 5, and the remain- 
ing sale proceeds were deposited on July 
17, 1933. Several decree-holders, scme of 
whom obtained decrees against the father 
alone and some of whom obtained decrees 
against the father and the sons filed applica- 
ticus for rateable distribution of the said 
sale proceeds. The petiticner contended 
that no question of rateable distiibution 
arose in view of the fact that a charge 
wus created in bis favour in and by virtue 
cf the said decree in O. S. No. 23 of 1931. 
This ccntention is pressed before me hy 
his learned Counsel. This contention was 
negatived by the Subordinate Judge cn 
the ground that the said decree not having 
been registered as required by s. 17, cl, (2) 
(6) of the Registration Act, the charge 
cannot prevail. The question is whether 
this view is sound. Section 17, cl, 2 (6) of 
the Registration Act exempts some docu- 
ments from registration among other 
decrees and orders of Court and the clause 
relating to the same runs thus: 

“Any decree or order of a Court (except a decree 
or order expressed to be made on a compromise 


and comprising immovable property other than that 
which is the subject-matter of the suitor pooceed- 


“Ing”. 


It will be seen that while the clause 
exempts decrees and orders of Court from 
registration, it provides an exception 50 
far as deciees or orde1s passed on a ccm- 
promise and comprising immovable prop- 
erty which is not the subject matter of the 
suit or proceeding which has been com- 
promised. This exception, it may be 
noticed, was inticduced in 1929 by s.10 
of the Traneier of Property Act (Amend- 
ment) Supplementary Act, 1929. Before 


ihe amendment? the Privy Council, in 
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Hemanta Kumari's Case [Hemanta Ku- 
mari Debi v. Midnapore Zamindari Co. 
(1)], observed that where an agreement of 
compromise comprised lands not included‘in 
the suit and a decree was passed in 
accordance therewith incorporating the 
whole agreement, the decree will be ad- 
missible in evidence in regard to lands 
outside the purview of suit without the 
bar of registration. The effect of the 
amendment is to supersede the decision in 
the said case. The quesiion, therefore, is 
whether the two items of immovable 
property which have been charged by the 
compromise decree in O.S. No. 23 of 1931 
can be said to be the subject-matter of 
tLe said suit, The expression ‘subject- 
matter of ihe suit’ is not defined in the 
Registration Act. It seems to me that what 
the clause contemplates is that specific 
immovable properly must be the subject- 
matter of litigation. There must be a 
claim or right in or totLe specific immov- 
able property asserted in the litigaticn and 
relief sought in respect thereof in order 
to make the said property the subject- 
matter ofa suit. A claim tc have a liability 
satisfied out of ihe general estate of a 
persen is not enough; in such a case it cannot 
be said that allthe movable ard immcov~ 
able property belonging to him forms the 
subject cf htigation and, therefore, the 
In kam Dhun 
Dhur v. Mohesh Chunder Chowdhury (2),- a- 
testator by his will direcled payments 
of all his debts, and subject thereto devised 
his property to his heirs. One ot the debts 


spected in tle will was due toone Ram 


Jibun. Ram Jibun obtained a decree against 
the heirs in iheir representative capacity as. 
heirs of the testator which by its terms 
was to be satisfied out of the assets left 
by him. One of the heirs subsequent to- 
the decree executed a mortgage of his 
share of property. The question was 


. whether the mortgage was subject to the 


decree. Wilson, J. holding it was not, 
thus explains the nature of the decree: 

“The decree which was against the representa- 
tives of-the Original owner of the property in ques- 
tion declares that the property of the original 
owner is liable. But the decree is in the ordmary 
form of a decree made in a suit against the re- 
presentative of a deceased person. it is a decree 
which is known to English lawyers as ae bonis 
testatoris, a decree which by its terms is to be 
satisfied out of the assets left by the deceased 
person. lt appears to us that it has no other effect 

(1) 47 O 4e5; 53 Ind. Cas, 534; 37 M L J 525;17 4 
L 3 1117; 24 CWN177; (1920) M W N 66; 27M L 
T 42; 11 L W 301; 46-1 A 240; 310 L9298 22 
Bom, L R 488 (P O). C: i 

(2) 9 O 406, 
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than as a mere money decree, and has not ‘the effect 
of creating a charge upon the property." 


Where a claim is made against a legal 
representative of a deceased on a promissory 
note executed by him the claim is really 
one in personam though the decreeis sought 
against the assets left by the deceased. 
It is really a personal decree against the 
legal representatives but the extent of his 
liability is defined by the decree directing 
that it is limited to the assets of the deceased 
person and recoverable only from such 
asgets. A claim in personam does not 
necessarily mean that the claim should be 
enforced by the arrest of the person. A 
Claim which can be satisfied out of the 
general estate of a person is nevertheless 
a claim in personam. Where, therefore, a 
claim is made on a pro-note executed by 
the father andthe sons are impleaded as 
parties, the characler of the claim is not 
changed. The object of impleading the 
sons is to have it declared that in respect 
of the claim sued on they are under a 
pious obligation to discharge the same. 
If that declaration is obtained by the 
creditor he would be entitled to proceed 
against the entire joint family property 
in the hands of the father. Hindu Law 
annexes the liability in consequence of the 
declaration made by the decree that the 
sons are liabie for the debt. In fact the 
decree does not determine whetter the 
joint family property exists or not and if 
any property is joint family property or 
not. In Narayana Chettiar v. Veerappa 
Chettiar (3), Ayling and  Sreenivasa 
Ayyangar, JJ. thus explain the principle 
underlying the joinder of the son: ; 

“The joinder of the son with the father in a 
suit to enforce payment of the father's debt is for 
the purpose of enabling the Court to exercise the 
power which the father had of selling family property 
including his son's share, to pay his own private 
debts provided they were not illegal or immoral, 
and to prevent the sonfrom questioning the nature 
of the debt, in execution in the eventof the decree 
against the father being executed by attachment 


and sale of the family property including the son's 
share,” 


Therefore, the prayer in O. 8. No. 23 of 
1931 which seeks to enforce the liability 
of the father against the sons by a decree 
against the assets of the family does not 
make the immovable property of the joint 
family the subject-matter of the suit. No 
title to the immovable property is claimed 
in the suit, nor the enforcement of any 
lien in regard thereto and no particular 
property was described in the suit and, 
therefore, can be said to have been made 

(3) 40M 581; 35 Ind. Cas, 918; 
(1916) 2-M W N 271;4 L W 422; 31 M L J 386. 


e’? ‘e h Haen te 


RUNDULA RAMAYYA V, BANGARU RaNGaRAJO (MADR.) 


20 M L T 318; 


885 


the subject matter of the litigation. The 
subject matter of the suit is the claim on 
the pro-note,7.¢.mo2vey claim. A number 
of cases have been relied on by Mr. Sura- 
yanarayana. They ure mostly cases relating 
to the maintenance claims by Hindu widows. 
In such cases questions hive often arisen 
whether an alienasion pendente lite will be 
subject tothe ultimate decree in the suit 
charging specific immovable property. 
Distinction is drawn between cases where 
the plaint specifies all the property and 
prays that a charge may be created over 
the whole or a part thereof and where 
the plaint does not specify any property 


and simply prays that the amount 
fixed by the decree miy be made 
payable from and out of the joint 


family property of the persons against 
whom the relief is clatmed. Where the 
plaint prays to have a chirgs declared, it 
has been held that alienations pending the 
suit will be subject to the doctrine of lis 
pendens. But where no suzh relief is 
sought, there is no question of lis pendens. 
In a recent decision in Himaswami Pillai 
v. Trichinopoly Co operative Credit Bank, 
Ltid., (4), Rame3am and Venkatasubba Rio, 
JJ, pit the princ.ple thus: 

“If the properties are not sp2cified or if they are 
enumerated msrely for enabling the Gourt to fix the 
quantum of maintenance in eithar case the doctrine 
will have no application, but if the property is 
sufficiently designated so as to make it directly and 
specifically the subject-matter of the litigation, the 
fact that the charge is claimed over all the proper- 
ties of the family can make no difference.” 

Thus it will be seen before immovable 
property can form the subject of a litiga- 
tion, it must be sufficiently designated 
(vide Municipal Council, Karaikudi vV, 
Tirumalai Iyengar (5). Else no question 
of lis pendens arise. The same View is 
indicated in Seetharamanujacharyulu vV. 
Venkatasubbamma (6), at p. 149*; 

“Where no charge is claimed on any specific im- 
movable property, but only a general claim is 
made against the defendant (manager) and the 
joint family property generally, without specifying 
in the plaint any property, then, in such cases, a 
decree creating a charge or any specific immovable 
property would take the effect ordinarily only from 
the date of the decres; but the cas: would be 
different when the plaint claims a charge on specific 


(4) (1935) M W N 983; 158 Ind. Cas. 773; 69 M L 
J 447. 42L W 550; AIR 1935 Mad. 867; 8 R M 314; 
59 M LOL. 

(5) (1933) M W N 521; 157 Ind. Cas 97/;A I R 
1935 Mad. 657; 69M LJ 221;8R M191; 42 L W199 


t p 201. 

i 6) 54 M 132; 127 Ind. Cas. 809; (1930) M W N 
625: 32 L W 416; 59M L J485 AIR 1930 Mad, 
&24; Ind. Rul. (1930) Mad. 1019. 
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immovable property and the decree also grants such 
& prayer and charges such specific property.” 
Considerable reliance was placed on the 
decisi‘n of the Privy Council in Barayet 
Hussain v. Doalichand (7). In that case 
á widow sued for dower against one of the 
heirs of her husband and a decree was 
passed in her favour directing the same 
to be paid out of the estate of her husband. 
The Judicial Committee keld in that case 
that a mortgage executed during the 


pendency of that litigation would be sub- 


ject to the doctrine of lis pendens but the 
decision must be considered with reference 
to the facts of the particular case. The 
suit was fled by the widow against the 
son who claimed exclusive title to the 
whole estate under a mokurrari alleged to 
have been executed by the husband of the 
widows and the father of the defendant. 
‘The widows there sued to ect aside the 
mokurrart under which the son claimed 
to be entitled to the whole estate from his 


‘father, to declare that he was a mere 


stranger and they also prayed for an order 
that possession of the estate should be 
recovered by them and that the dower which 
they claim should be paid out of the 


„estate. Though the otber prayers were 


negatived, the last prayer was given. In 
such circumstances their Lordships held 
that the doctrine of lis pendens will apply 
thereby indicating that the estate of the 
husband was the subject-matter of litiga- 
tion and, therefere, there was a right to 
specific immovable property in question in 
the suit. It is also clear from their ap- 
proval of the observations of Phear J.. in 
ue ORe oni in that case: oy 

“I need hardly say that is ki 
directing the cee oh in woes sia op ae 
wag to account for it in order that it might be 
arging the debts 
ecree against the 
t in the hands of 
of any other person who 


due from Khorshed Ali, was a d 
property, and operative to bind i 
Najmoodin, and, therefore, 
took from Najmoodin with notice of the decree or 


under sach circumstances as to make hi 
by the doctrine of lis pen dens.” him affected 


The decision of the Judicial Committee 
cannot be taken as an authority for the 
position that whenever a decree is asked 
for against the assets of a deceased person 
or joint family property in the hands of 
the junior members of the family or of 
the sons on a personal claim against the 


father as manager without Claiming any 


specific lien thereon any alienation made 


during the pendency of the suit wi'l b 
subject to the doctrine of iis pendens. I 


eo. 4 O 402; 5 IA 211; 3 Sar, 853; 3 Ind, Jur. 121 
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am, therefore, of the opinion that as the 
immovable property which was charged in 
O. S. No. 23 of 1931 was not the subject- 
mitter of the suit, the decree requires re- 
gistration under s. 17,cl. 2 (6) and the 
charge, therefore, cannot prevail. I, there- 
fore, overrule this contention of Mr. Satya- 
narayana on behalf of the petitioner. 

The next contention advanced by Mr. 
Satyanarayana is that so far as seven 
decrees are concerned, they were only 
against the father whereas the decree. of 
the petitioner is against the father and sons 
and. therefore, the decree-holders against 
tbe father alne cannot be treated as per- 
sons holding decrees against the same 
judgment-debtors within the meaning of 
s. 73, Oivil Procedure Oode. It seems 
to me that this contention is untenable 
and is concluded by authority. Where 
there is a decree against the father 
and there is also a decree against the 
father and sons and where it is admitted 
that the property from which the assets 
are realised by the sale was the property 
of the joint family of which the father and 
sons are undivided members, the judgment- 
debtors must be held to be the saime for 
the purpose of s. 73, Civil Procedure Code. 
This was the view laken in Ramanathan 
Chettiar v. Subramania Sastriar (8), which 
has since been followed by the Full Bench 
in Pappu Reddiar v, Pichu Ayyar (9). I 
have since taken the same view in a case 
reported in Swaminatha Ayyar v. Saivu 
Ravuthan (10), and also in C. R. P. No. 1356 of 
1935 since reportedin Palaniappa Chettiar 


‘vy. Palani Goundan (11). A decision of Hor- 


will J. in O.R.P. No. 1843 0f 1934 Auruna- 
chalam Chettiar v. Kalayappa Chettiar (12), 
has been cited to me as indicating acontrary 
view. The learned Judge seems to be of the 
opinion that where there is a decree against 
the father alone, it cannot be said that the 
decree was obtained against the father fom 
a debt binding on the son. It may be sœ 
But once there is a decree against thr 
father the creditor is entitled to enforce 
the said decree against all the joint famil: 
property including the share of the som 
until the sons choose to take exception t 

(8) 26 M 179. 

(9) 42 L W 435; 161 Ind. Cas. 963; (1935) MW : 
898; A I R 1935 Mad 961;8 R M 901. 

(10) (1935) M W N 343; 180 Ind. Cas 559; -~ . 
1936 Mad.123; 8 R M 665; 43 L W 624. 

(11) (1936) M W N 1143; 165Ind. Cas. 664;7: .! 


ala, 


oe 44 L W615; 9 RM 286; AIT R1936 uw 


(12) (1936) M W N 1212; 167 Ind. Cas, 593: 13%» 


1M LJ 180; 45 LW 2038; 9RM 464;A IR 19: 
Mad, 253, 
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it either in execution or by way of a suit 
that the said debt is one which they are 
not liable to pay under the Hindu Law. 
So long as the decree stands and the prop- 
erty sold is joint family property, no gues- 
tion as to the binding nature of the debt 
arises in the consideration of the question 
whether the judgment-debts are the same. 
I, therefore, hold that the contention of Mr. 
Suryanarayana is not tenable. 

Another point is raised by Mr. Suraya- 
narayana in connection with three of the 
decrees, namely, that the application for 
rateable distribution was made after the 
entire sale proceeds were deposited and, 
therefore, the holder of the. said decree is 
not entitled to get rateable distribution. 
The factis that the application for rate- 
able distribution was made on the very dav 
as when the sale proceeds were deposited 
into Court. The learned Judge assumed 
that the application must have been made 
prior tothe deposit. There is no warrant 
for such an assumption. It must be found 
as a fact whether the application was made 
prior or later. Vide Muthu Chetty v. 
Alagappa Chetty (13). T have, therefore, 
to set aside the order of the learned Judge 
so far as the said decrees are concerned 
and remand the matter for disposal for 
the determination of the said questien and 
giving the relief accordingly. Subject to 
this modification the order of the lower 
Court is confirmed and the revision peti- 
tions except O. R. P. Nos. 815 of 1934, 816 
of 1934, and 818 of 1934 fail and are dis- 
missed. The petitioner will pay Rs. 20 
as and for Advocate’s fees in each of the 
petitions dismissed. In the G. R. P. No. 815 
of 1934, 816 of 1934 and 818 of 1934, I 
make no order as to costs, 

AN. - Petition dismissed. 
‘an (1918) M W N 520; 47 Ind Cas. 296; 24M L T 


OUDH CHIEF COURT 
Civil Applications Nos. 99 and 105 of 1936 
August 10, 1937 
SRIVASTAVA, C. J. AND SMITH, JJ. 
Mirza YUSUF HUSAIN BEG—PLAINtIFP 
—APPLICANT 
versus 
Mirza WAQAR ALI BEG—Dzrenpant 
Opposite Party 
U. P. Agriculturists’ Relief Act (XXVII of 
1934), s. 3—“ Any decree for money, ” expression 
whether applicable to all money decrees, whether based 
an loan or any other claim. 
The words “ any decree for money” ins. 3, U. P. 
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Agriculturists' Relief Act, are quite general, and 
are applicable to all money decrees whether they are 
based on a loan or on any other claim. If the inten- 
tion of the Legislature had been to restrict the 
application of s. 3 to decrees passed on the basis 
of aloan, there is no reason why the language used 
in s. 30 (2) 0r words tothe same effect, should not 


have been used ins. 3 also. 

Consequently a claim for payment of guzara can 
be decreed to be paid in instalments, Sardar Nihal 
Singh v. Messrs. Ganesh Dass-Ram Gopal (1), applied. 


©. App for revision of the order of the 
Munsif. Sitapur, dated April 30, 1936. 

Mr. G. H. Naqvi, for the Applicant. 

Mr. R S.H. Kidwai, for the Opposite 
Party. l o l 

Order.—These are two applications in re- 
vision against the order of the Munsif of 
Sitapur, fixing certain instalments for pay- 
ment of the decretal amount under s. 3 of 
the Agriculturists’ Relief Act. 

The plaintiffs in these suits claimed cer- 
tain arrears of guzara. The defendant did 
not deny his liability for payment of the 
guzara, but only asked that he should be 
allowei to pay the amount in instalments. 
The learned Munsif held that the words 
“decree for money” used in s.3 were suffi- 
ciently wide to cover the case. He reject- 
ed the contention of the plaintiffs that the 
application of s.3 should he confined to 
decrees based on loans. The plaintiffs dise 
satisfied with the interpretation put by the 
lower Court on the provisions of s. 3 have 
come tothis Court in revision. We are of 
opinion that the matter is covered by the 
decision of a Bench of this Court in Sardar 
Nihal Singh v. Messrs. Ganesh Das Ram 
Gopal, 1936 O. W. N. p. 1158 (D. No 
doubt that was a case under s.5 of the 
Agriculturists’ Relief Act, but this does not, 
in our opinion, make any difference. The 
words “decree for money” have been used 
both in ss.3 and 5. Section 3 gives the 
Court power to fix instalments at the time 
of passing a decree, whereas s. 5 allows 
the same power to be exercised after the 
decrees have been passed. The class of 
decrees to which both these sections apply 
have been described in the same terms in 
both the sections. One class of such dec- 
rees is that of decrees for money. In the 
decision referred to above it was held that 
the words “any decree for money” ars 
quite general, aud are applicable to all 
money decrees whether they are based on 
a loan or an any other claim. It may he 
pointed out that in s.30(2) reference is 


(1) (1936) O W N 1158; 165 Ind. Oas. 469; (1936) O 
L R 353; 9R O 218; (1936) RD 580; ATR 1936 
Oudh 124, 
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made to a decree “passed on the basis of a 
loan”. Ifthe intention of the Legislature 
had been to restrict the application of s.3 
to decrees passed onthe basis of a loan, 
there is no reason why the language used 
in s. 30 (2) or words to the same effect, 
should not have been used in s. 3 also. 
In the circumstances, we think that the 
jourt below is right in holding that 
s.3 applied to the present suits. 

‘We accordingly dismiss the applications 
with costs. 


. D. Applications dismissed. 





CALCUTTA HIGH COURT 
Civil Appeal No. 42 of 1935 
January 30, 1936 . 
DERBYSEIRE, O. J. ann COSTELLO, J. 
MOHITOSH GHOSE—Degrenpant 
—APPELLANT 
VETSUS 


MOLIN BEHARI DUTT—PLAINTIPF— 
RESPONDENT 
` Civil Precedure Code (Act V of 1908), O. XXVI, 
TT. 16—" Beyond jurisdiction of Court” in 
r. 8—Meaning of—Witness living few hundred 
yards beyond territorial jurisdiction of Court but 
within 200 ‘miles—Whether beyond jurisdiction— 
Evidence taken on commission—Court’s duty to decide 
whether or not to use itt as evidence in suit —Its use 
to decide whether or not to order witness to oppear 
an person, propriety of. i 

The expression “ beyond the jurisdiction of the 
Court” in O. XXVI, r. 8, Civil Procedure Code, 
has reference to the question whether or not the 
witness is within the reach of the compelling or 
disciplinary powers of the High Court in his capa- 
city of a witness or potential witness, and the matter, 
therefore, would fall within the purview of 
O. XVI, r.19, which lays down that no witness is to 
be ordered toattend in person unless he is resident " 
within a certain distance from the Oourt which 
extends to as muchas 200 miles provided that for 
five-sixths of the distance there are adequate trans- 
port facilities for the witness in the way of railway 
or other communication. Consequently a witness 
living a fewhundred yards outside the territorial 
jurisdiction of the Court, but within 200 miles from 
the Court, cannot be said to live beyond the Court's 
jurisdiction. [p. 890, cols. 1 & 2.] 

It must first of all be determined by the 
Court by a reference to the provisions of r. 8, 
O. XXVI, whether or not the evidence taken on 
commission should be read as evidence in the suit 
before that evidence could be looked ator used for 
any purpose whatsoever. The Judge should not 
look into the evidence taken on commission in order 
to enable himself to come to a conclusion as to 
whether or not he would order the witness to attend 
in person. Phanindra Krishna Dutt v. Pramatha 
Nath Malta (2), referred to. |p. &90, col. 2.] 

Messrs. H. D. Bose, N. N. Bose, Kanji- 
lal and Hem Chandra Dhar, for the Appel- 
lant. 

Messrs. J. C. Hazra and H. Bose, for 
the Respondent, 
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Costello, J—This matter concerns an 
application for probate of the will of a 
man named Hari Pada Mitra, which is 
da ed January 26, 1927. It is said that that 
will was deposited with the Registrar of 
Assurances on June 28, 1927, and depo- 
sited, so it is said, by Hari-Pada Mitra 
in person, and he was idendified by a man 
named Rajendra Nath Bose. One of the 
attesting witnesses tothe will was a man 
named Tulsi Oharan Mitra, and the other 
witness was Dr.’ K. B. Mukerji, who was 
dead at the time when these proceedings 
‘were instituted. The position, therefore, 
was that the proving of the will was 
wholly dependent upon the testimony of 
Tulsi Charan Mitra. The executor of the: 
will was a man named Molin Behari Dutt 
and he filed a petition in the ordinary 
course asking for probate of the will. 
Sometime before that petition was filed, 
however, one Mohitosh Ghose, who is a 
nephew of the testator Hari Pada Mitra, 
entered a caveat and -on May 27, 1933, a 
notice was served upon him requiring him 
to file an affidavit in support of his caveat 
within eight days from’ the service of the 
notice. In response to that notice an affi- 
davit was filed by Mohitosh Ghose. 
That affidavit is dated June 5, 1933, 
and in the last paragraph of what affida- 
vit he said : 

“I submit that no probate should be granted of 
the alleged will because of the following amongst 
other grounds; (a) The said alleged will was not 
duly executed by the decaased; (b) the deceased 
did not know and could not approve of the con- 
tents of the said will.” 


In a previous paragraph the caveator had 
stated : 

“I say that the signature of the said Hari Pada 
Mitra, deceased, does not appear to be his genuine 


signature,” 

It-is to be observed therefore that the 
case made by the caveator was to some 
extent a suggestion, if not a definite aver- 
ment, that the will which was being put 
forward was not a genuine will and had 
been obtained by undue infiuence. How- 
ever, on June 6, 1933, the Solicitor ‘for 
the caveator wrote a letter to the execu- 
tor and his attorney in which it was 
stated that : ae 

“Referring to the affidavit in support of the 
caveat entered by my client in the above, please 
note that my client merely insists upon the will 
being proved in solemn form of law and only 
intends to cross-examine the witnesses produced 
in support of the will.” 

The object of that letter was obviously 
to bring the matter within the ambit of 


r. 29, Ohap. XX XV of the Rules of this Court 


F 
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which provides : 4 Y 

“The party opposing a will may with His af 
davit give notice to the party setting up the will 
that he merely insists upon the will being proved 
in solemn form of law, and only intends to cross- 
examine the witnesses produced in support of the 
will, and he shall thereupon be at liberty to do so, 
and shall not in any event be liable to pay the 
costs of the other side, unless the Court shall be 
of opinion that there was no reasonable ground 
for opposing the will.” _ 

In Santasila Dasi v. Narendra Nath Pal 
(1), I pointed out that the rale contained 
the word “merely” and therefore the last 
paragraph of the affidavit of the caveator 
in*that case was not sufficient to bring 
the matter within the terms of the rule 
and that a plea of undue influence and 
fraud was inconsistent with notice. That 


rather appears to be the position which- 


exists in the present instance that is, 
however, a matter which only bears upon 
the question of cosis. Having regard to 
the view which we take onthe main point 
urged by Mr. Bose on behalf of the 
caveator, it is not necessary that we 
should say anything more with regard to 
that particular point. Mr. Bose has taken 
exception to the judgment which was 
delivered by Ameer Ali, J. in tne suit 
(which judgment was dated November 13, 
1934) on the ground that the learned Judge 
ought not to have decided the suit and 
pronounced in favour of the will upon 
the basis of certain evidence which had 
been g'ven on commission by the attesting 
witness, Tulsi Charan Mitra. On that point 
the learned Jndge said this: 

“The attesting witness was examined on com- 
mission. The order for commission was condi- 
tional in this respect that the caveator was to be 
entitled to an opportunity of examining the wit- 
mess by his doctor and if in a fit condition that 
the witness should be examined in Court There 
was such an application when this case came up 
for hearing before McNair, J., and he (the learned 
Judge is referring to the attesting witness) was 
examined by the doctors of the caveator. The case, 
however, was not taken up, and before me, upon 
Mr. Hazra for the propounder tendering the com- 
mission evidence, the application was renewed. 
I rejected the application because having read 
through the evidence on commission it appeared 
to ms that the crcss-examination having been by 
experienced Counsel and in every respect full, no 
advantage would have been gained by a fresh exa- 
Mination in Court" 

The learned Judge then proceeded to 
come to the conclusion that the evidence 
which had been given by Tulsi Charan 
Mitra on commission was sufficient to estab- 
lish the genuineness of the will so as to ea- 
able the learned Judge to direct that probate 
should issue. As regards the cost, the learned 

(1) 56 O 55; 121 Ind. Cas. 570; A 1IR1929 Cal. 
290; Ind. Rul. (1930) Oal. 154. i 
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J udge said: 


“The executor will take his costs in the first in- 
stance out of the estate. The executor will be 
entitled to his cost as between attorney anrd client. 
The costs as against the defendant will be on the 
ordinary scale.” 

The point we have to determine is whe- 
ther. there is any substance in the objec- 
tion taken by Mr. H. D. Bose on behalf of 
the caveator. The position is this. The 
original order for taking the evidence on 
commission was made by the present 
Advocate-General when he was officiating 
as a Judge of this Court and it was dated 
March 20, 1934. It contained a very 
unusu%l and indeed remarkable condi‘ion 
(which I have already touched upon) in 
that it provided that the defend int, 7. e, the 
caveator, should be at liberty to have the 
witness examined by his own doctor be- 
fore this suit comes to be heard and to 
apply that the said witness be examined 
in Court, the evidence taken on com- 
mission be not read and used at the hear- 
ing of this suit, it being agreed by both 
sides that in that event they will agree to 
an early hearing of the suit. In pursuance 
of the permission contained in that order, 
Tulsi Charan Mitra was examined on 
tehalf of the caveator in or about the 
month of August 1934. He had given his 
evidence, as appears from the depositjon 
on diverse dates in the month of May 1934. 
In August en application was made to 
McNair, J... as an outcome of a medical 
examination of Tu'si Charan Mitra which 
had been made on behalf of the caveator 
and certain medical certificates were 
placed before McNair, J., two of them on 
behalf of the caveator and oneon behalf ` 
of the plaintiff. Having considered those 
certificates, and no doubt having carefully 
heard the argumenis urged on both sides 
in the matter, McNair, J. came to the 
conclusion that there was no reason why 
Tulsi Charan Mitra should not come before 
the Court and give his testimony orally in 
the usual way and subject himself to cross- 
examination before the learned Judge who 
should try the suit. Itso happened, how- 
ever, that for one reason or another which 
is not apparent the suit did not come on 
for hearing prior to the long vacation in 
1934. It ultimately came on for trial in 
the month of November 1934, and even- 
tuated in the judgment given by Ameer 
Ali, J., a portion of which I have already 
read. At the time of the actual trial, as 
far as we can see, the learned Judge did not 
fully consider the affidavits which had 
originally been put before the Court in 
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-the month of August and which were 
filed in Court on November 12, and, as far 
as we can see, the learned Judge did not 
direct his mind tothe question of whether 
` or not the deposition containing the evi- 
dence of Tulsi Charan Mitra was properly 
admissible under the provisions of O. XXVI, 
r.8. That Rule provides as follows: 

“Evidence taken under commission shall not 
be read as evidence in the suit without the 
consent of the party against whom the same is 
offered unless (a) the person who gave the evidence 
is beyond the jurisdiction of the Oourt or dead 
or unable from sickness or infirmity to attend to 
be personally examined, or exempted from personal 
appearance in Court, or is a civil or military 
officer of the Government who cannot, in the opinion 
of the Court, attend without detriment to the public 
service ” 

Rule 8 then proceeds thus: 

“or (b) the Court in its discretion dispenses with 
the proof of any of the circumstances mentioned in 
cl. (a) and authorizes the evidence of any person 
being read as evidencein the suit, notwithstanding 
proof that the cause for taking such evidence 
by commission has ceased at the time of reading the 
same.” 


Rhe, position, therefore, is this: The 
evidence of Tulsi Charan Mitra, which 
was tendered on behalf of the plaintiff 
in the suit, unless it was shown that the 
witness was beyond the jurisdiction of 
the Court or was dead or unable from 
sickness or infirmity to attend to be per- 
sona'ly examined, could only have been 
putinon behalf of the plaintiff provided 
the Court inits discretion dispensed with 
proof of any of those circumstances The 
only circumstance inthe present instance 
which was at all material was whether or 
not Tulsi Charan Mitra was unable from 
- sickness or infirmity to attend in person 
to be examined, it not being seriously 
suggested that there was any other reason 
why he should not attend. Mr. Hazra in 
a half-hearted manner did at one moment 
attempt to put forward a suggestion that 
the first sentence of sub-cl. (a) of r 8 might 
apply because the witness Tulsi Charan 
Mitra happened to live a few hundred 
yards outside the territorial jurisdiction of 
this Court in its original jurisdiction. But 
I am of opinion that the expression “be- 
yond the jurisdiction of the Oourt’ has 
reference to the question whether or not 
the witness is within the reach 
of the compelling or disciplinary powers 
of this Courtin his capicity of a witness 
or potential witness, and the matter, there- 
fore, would fal) within the purview of 
O. XVI, r. 19, which lays down that no 
winess is to be ordered to attend in person 
unless he is resident within a certain dis- 
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tan esistiom the Court which extends to as 
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much*as*"200 miles provided that for five- 
sixths of the distance there are adequate 
transport facilities for the witness in the 
way of railway or other communication. 
Tt seems quite clear that this gentleman 
Tulsi Charan Mitra was not in his capacity 
as a possible witness beyond the jurisdic- 
tion of the Court. Therefore, the only 
question was whether he was unable from 
sickness or infirmity to attend in person to 
be examined at the time the trial took place 
before Ameer Ali. J. Nonew evidence, or 
at any rate no trustworthy fresh evidence, 
to show that that was so was placed before 
the learned Judge. The learned Judge 
might have formed some opinion on this 
point from the affidavits which had been 
used in the previous August, but obviously 
they were no satisfactory guide as to 
whether or notin the month of November 
this gentleman was still unable from, 
sickness or infirmity to stand or sit in the 
witness- box at the trial. 

However, it was clearly open to the 
learned Judge to have taken action under 
aub-cl. (b) of r.8 and in his discretion to 
have dispensed with the proof that this 
witness was unable from sickness orin- 
firmity to attend Court and thereupon to 
have admitted in evidence the deposition 
which had been taken on commission. 
That course was unfortunately not adopted 
by the learned Judge. It was possible 
that the learned Judge bad not in his 
mind the provisions of r. 8 of O. XXVI, 
and certainly he did not, as far as one 
can see, act upon the basis of any of the 
provisions of r. 8 becanse we find him say- 
ing, as l have already indicated, that he 
rejected the application because he thought 
that the evidence given on commission was 
in itself satisfactory and was sufficient 
for the purpose of the suit. That, in our 
opinion was not a satisfactory way of deal- 
ing with the matter, because the position 
would appear to be this: it must first ofall 
be determined by the Court by a refer- 
ence to the provisions of r. 8 whether 


‘or not the evidence taken on commission 


should be read as evidence in the suit 
before that evidence could be looked at 
or used for any purpose whatsoever,, 
whereas in the present instance the 
learned Judge looked into the evidence 
in order to enable himself to come to a 
conclusion as to whether or not he woul 

order the witness to attend in person. In 
this connection I would refer to a passage 
in the judgment of Sir George Rankin, C. J 
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in Phanindra Krishna Dutt v.-<Pramatha 
Nath Malia (2) at page 757*, where the 
learned Chief Justice said: 

“I take this occasion to point out that when this 
case comes on for trial, the mere fact that this 
commission has been orderéd now will be no reason 
whatever for anyone to look at it unless it is found 
that at the time of the hearing, sickness or infirmity 
or other reason prevents the witness- from giving his 
evidence in the ordinary way.” 


Onthe previous page Sir George Rankin 
had quoted from the judgment of Lord 
Atkinson givenin Satish Chandra Chatterji 
v. Kumar Satish Kantha Row (3) where 
his Lordship said (c\mmenting upon & 
case where it appeared that in December 
1916, a Commissioner was appointed, evi- 
dence was given on commission in Janu- 
ary 1917, and the trial commenced in Febru- 
ary 1917): 

“Evidence taken on commission should only be 
permitted to be used where the witness is proved to 


be too ill to give his evidence in Court or is absent or 
(for?) other sufficient reason ” 


The fact that in the present case Tulsi 
Charan Mitra had been allowed to give 
evidence on commission in May 1934, was 
no reason whatever -I again use the words 
of the late Chief Justice~—for anyone to 
look at it unless it is found that at the 
time of the hearing, sickness or infirmity 
or other reason prevents the witness from 
giving his evidence in the criinary way. 
Now it was not fcund at the time ef the 
hearing that sickness or intrmity prevented 
Tulsi Charan Mitra from coming to Court 
and the learned Judge did not, inform at 
any rate, purport to exercise the discretion 
conferred upon him by sub-cl. (b) of r.8, 
O.XXVI. In those circumstances we can 
only, with great regret, come to the conclu- 
sion that the learned Judge was wrong in 
taking into consideration the evidence 
given on commission before having directed 
his mind tothe matters set forth in r. 8 
and givena decision based either on the 
provisions of sub cl. (a) or based upon the 
exercise of his own discretion under sub- 
ci. (b). Ithink, therefore, the case must go 
back to the learned Judge with the direc- 
tion that he do consider, in the light of the 
provisions contained both in sub-cl. (a) and 


in sub-cl. (b). whether or not the evidence ` 


given by Tulsi Charan Mitra under com- 
mission should be used as evidence in the 
suit. Ifthe learned Judge comes to the 
conclusion that it should not he admitted 


(2; 55 O 748; 106 Ind. Cas. 880; AIR1928 Ual. 


491; 32 CW N 128. 

(3) 280 W N 327; 73 Ind. Cas. 
P O 73; 45 M L J 363; 39 OL J 165; 
(P O). 

*Page of 55 O,~—[Hd.] 
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either under sub-cl. (a) or under sub-el. (b 
of r. 8, it will then be necessary for him 
to hear oral testimony from Tnl-1 Charan 
Mitra in the ordinary way. As regards 
costs of these proceedings, we think the ap- 
pellant should have the costs of this appeal. 
So faras the costs of the Court below are 
concerned, they will abide the result of the 
subsequent proccedings. 

Derbyshire, C. J.—I agree. 

D. Order accordingly. 
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Criminal Procedure Code (Act V of 1893), ss. 476, 
195, 423 (d), 561-A—‘That Court in 8. 476, signifi- 
cance of—High Court in revision calling for pro- 
ceedings —Power of High Court to make complaint — 
Person not party to proceedings but connected by 
abetting or conspiring—Court, tf can take action 
against him — Legal Practitioner — Mìisconduct— 
Offence under 3. 211, Penal Code (Act XLV of 1860:— 
Charge against complainant and his Advosate—Dis- 
tinction—Duty of Advocate. 

Although the words ‘that Court’ in s 476, Criminal 
Procedure Code, relate back to the Civil, Revenue or 
QOriminal Court mentioned at the beginning of the 
section, once proceedings have been called for by a 
High Court in revision, and it is apparent that an 
offence referred to in s. 195, sub-s (1), cl. (b) or eL (©, 
Oriminal Procedure Oode, has been committed in 
relation to the proceedings then before it, the High 
Court as a Oriminal Court has power to make a com- 
plaint though the offence complained of was not com- 
mitted in the course of proceedingsin the High 
Court. [p. 893, col. 2.] i 

Sitting in revision the High Court has jurisdiction 
to inquire under s. 476, Oriminal Procedure Oode, 
and to make complaint if they think it is expedient 
in the interests of justice. They have the power, if 
they do not wish to enquire ourselves, to order the 
trial Court to enquire either under the provisions of 
8. 423 (d), Criminal Procedure Code, as an ‘incidental 
order’ or under s., 561-A of the Code. The objection 
that s. 195, Criminal Procedure Gode, no longer finds 
a place in s. 439 ofthe Code, has no force. Emperor 
v. Syed Khan (1), relied on [ibid] 

It isto the taking cognizance of the offence that 
s. 195 (1) (b) and (ec), Criminal Procedure Code, refers 
to; it is the offence, not the offender which is referred 
to. Even if a person is not party to proceedings in 
respect of which the Court wishes to inquire and 
make a complaint under s, 211, Penal Code, the Court 
can take action against such person if he is connected 
pea offenceby abetting or conspiring. |p. 894, 
co 

A distinction must be drawn between the complain- 
ant and his Advocate for it may well be that the 
complainant had knowledge which his Advocate did 
not pussess. Moreover, it is obvious an Advocate 
cannot be expected to constitute himself a Judge 
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He is 
his client’s adviser and must act according to his 
instructions, provided always those instructions do 
-not require that he should be guilty of an offence or 
of misconduct or that he should institute in a Court 
criminal proceedings whichto his owncertain know- 
ledge are false. Moreover, it is his bounden duty to 
put into the complaint the material facts upon which 
the complaint isbased and not wilfully by acts of 
omission to deceive the Court. [p. 894 col. 1.] 

Mr. Charles M. Lobo, for the Orown. 

Messrs. Hashmatrai C. Chainani and 
Partabrai D. Punwani, for the Opposite 
Parties. 

Davis, J.C—We ordered noticeto be 
issued upon one Bridgnell, an engine- 
driver, and one Dharamdas, his Advocate 
to show cause why Complaint should not 
be made against Bridgnell for committing 
or for conspiring with Dharamdas to com- 
mit an offence under s. 211, Indian Penal 
Code, and against Dharamdas for abetting 
or conspiring with Bridgnell to commit an 
offence under s. 211, Indian Penal Oode, in 
respect of criminal proceedings instituted 
onduly 17, 1934, against Mr. and Mrs. 
_Clayton anda man Dias. The gist of the 
.commlaint is contamed in para. 10 wherein 
itis stated that on July 10, 19314, the three 
accused enticed and took away the com- 
plainant’s wile and detained and concealed 
her in OQOlaytons’ house opposite the 
complainant's house; and it appeared to 
us that this complaint was, and was 
known both to Bridgnell and his Advocate 
Mr. Dharamdas to be false, because on 
that very day, and shortly before and 
after, triendly proceedings were being taken 
by husband and wife with the assistance 
of Mr. Dharamdas to separate; and on 
that very day, July 10, letters drafted by 
’ Mr. Dnaramdas wee exchanged between 
Mr. and Mrs. Bridgnell in which each 
. released all claims on the other and under- 
took not toinstitute any criminal or civil 
proceedings against the other. 

We issued notice with great reluctance, 
because we realize the necessity in the 
public interest of maintaining to the full 
the independence and freedom of members 
of the Kar to serve their clients always to 
the best of their ability: but we did not 
consider,and it has not even now been 
argued before us, that the office of Advo- 
cate in itself protects an Advocate from 
prosecution under s. 211, Penal Code, ifa 
clear case under the provisions of that 
- section be made out. We will deal first 
with the point raised last by Mr. Partabrai 
- who appeared for Mr. Dharamdas, that 
it is not competent to the Court itself 
„ to institute, in revision, proceedings under 
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s. 476,,Oriminal Procedure Code. There is 
much**to” be said for this argument. 
Section 476-A, Criminal Procedure Code, 
deals with powers cf superior Courts to 
make emplaints but it-does uot, it is con- 
tended, confer the power on superior 
Courts generally of themselves initiating 
such proceedings. Section 476-A, Criminal 
Procedure Code, is as follows : 

“The power conferred on civil, revenue and ceri- 
minal Oourfe by s. 476, sub-s. (1), may be exercised, 
in respect of any offence referred to therein and 
alleged to have been committed in or in relation 
to any proceeding in any such Court by the Court to 
which such former Court is subordinate within 
the meaning ofs. 195, sub-s. (3) in any case- in 
which such former Court has neither made a com- 
plaint under s. 476 in respect of such offence 
nor rejected an application for the making of such 
complaint; and where -the superior Court makes 
such complaint, the provisions of s,476 shall apply 
accordingly.” 

No difficulty would arise but for the 
words of limitation ‘‘within the meaning 
of s. 195, sub-s. (3)", Criminal Procedure 
Code, because it is not all superior Courts 
which under this section have power to 
make complaints which should have been 
made by subordinate Courts, but only 
superior Courts, within the meaning of 
s. 195 (3), Criminal Frocedure Code. 
Reference tos. 19> (3), Criminal Procedure 
Code, will show such Courts are in the 
ease of Criminal Courts, Courts to which 
appeals ordinarily lie; and indeed, the 
proviso itself provides that where appeals 
lie to more than one Court, the superior 
Court shall be the appellate Court of inferior 
jurisdiction. In this case the Court concerned 
isa Court of a Second Class Magistrate; 
and these proceedings came before us 
because on a revision application we 
called for the proceedings under s. 435, 
Griminal Procedure Code, and we quashed 
them. It is clear then that we cannot 
make a complaint, even if we wished 
under s. 476-A, Criminal Procedure Code, 
But the learned Public Prosecutor upon 
whom we ordered notice to be issued in 
this matter, relies on s. 476, Criminal Proce- 
dure Code, and upon the case in Emperor 
v. Syed Khan (1). In that case, the Court 
said : 

“Tt ig said that s.476-B specially allows an 
appeal and that, ifthe High Court takes up a case 
of this kind, on second revision, the party concerned 
will be deprived ofthe right of appeal to it. We 
do not think that this argument is sound. There 
is no question that 5.476 gives the High Court, 
asa superior Court, full powers to lay a complaint 
in any and every caseis which it appears expedient 
inthe ends of justice to do so, and there is nothing 


(1) 3 R 303; 91 Ind. Cas, 36; AIR1925 Rang 321; 
27 Or. L J 4 (F B). 
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in the Code to justify us in saying that that power 
and jurisdiction is taken away, because; in cases 
of a complaint or for its refusal to lay ~a com- 


plaint by some subordinate Court, an appeal from 
that order is allowed.” 


The learned Advocate for Mr. Dharam- 
das contends firstly, that that decision is 
wrong, and that in any case it can be 
distinguished from this case, where this 
Court is not sitting in revision upon an 
order which decides that a complaint 
should or should not be made. On the 
other hand, the learned Public Prosecutor 
relies particularly on the proviso tos. 476 
(1) which provides thatin the case of a 

igh Court the complaint may be signed 
by such officer of the Court as the Court 
may appoint; but we do not think this 
proviso was intended to give the High 
Court a power which it does not otherwise 
possess ; and we think the question whether 
this Court has in revision power to order 
a complaint to be made, when no order re- 
lating tothe making of such complaint is 
before it, depends upcn the interpretation 
of s. 476, itself. The learned Judges in 
Emperor v. Syed Khan (1), refer in their 
judgment, as reporied, only to s. 476 and 
s. 470-B, Criminal Procedure Code. They 
do not refer 1o 476-A, Criminal Procedure 
Code. Section 476-A appears inter alia to 
regulate the exercise ot the power of mak- 
ing complaints by superior Courts when the 
Subordinate Court has not exercised juris- 
diction in the matter at all, but we do not 
think that s. 476-A excludes the power of 
a High Court to make complaint in revision, 
and we think ihat in this case the provi- 
sions of s, 476, Criminal Procedure Gode, 
itself are wide enough to enable us to make 
complaint under that section itself we think 
it in the interests of justice we should do 
so. Section 476 (1), is as follows : 

“When any civil, revenue or criminal Court is 
whether on application made to it in this behalf 
or otherwise, of opinion, that it is expedient in the 
interests of justice that an inquiry should be 
made into any offence referred to in s. 195, 
sub-s. (1), cl. (b) or cl. (c) which appears to have been 
committed in or in relation to a proceeding in 
that Court, such Court may, after such preliminary 
inquiry, if any, as it thinks necessary, record a 
finding to that effect and make a complaint thereof 
In writing signed by the presiding officer of the 
Court, and shall forward the same toa Magistrate 
of the first class having jurisdiction; and may take 
sufficient security for the appearance of the accused 
before such Magistrate or if the alleged offence is 
non-bailable may, if it thinks necessary so to do, 
send the accused in custody to such Magistrate, 
and may bind over any person to appear and give 
evidence before such Magistrate. Provided that, 
where the Court making the complaint is a High 
Oourt, the complaint may be signed by such officer 
ofthe Court as the Court may appoint,’ 
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Now, itis argued that the words “Reve- 
nue or Criminal Court” in s. 476 of the 
Code mean not the superior Court, but 
the Court itself in which the offence is 
committed, and that the words "in relation 
to a proceeding” cannot suffice to bring in 
any other Court; for the word “Court” go- 
veras both the cases ia which the offence 
ig committed in a Court or in relation to 
proceedings in that Court. But reading 
through that section carefully it appears to 
us that though the words ‘that Court, relate 
back to the Civil, Revenue or Criminal Court 
mentioned at the beginning of the section, 
once proceedings have been called for by 
a High Court in revision, and itis appa- 
rent that an offence referred toins. 195, 
sub-s. (1), cl. (b) or cl. (e), Criminal Proce- 
dure Code, has been committed in relation 
tothe proceedings then before it, the High 
Court as a Criminal Court has power to 
make a complaint though the offence com- 
plained of was not committed in the course 
of proceedings in the High Court. In this 
case, upon application made to us, we in 
revision called for the proceedings of this 
complaint made by Bridgnell and we quash- 
ed those proceedings, and we came to the 
conclusion thet there was ground to helieve 
that an offence within the provisions of 
s. 195 (1) (b) Criminal Procedure Code, 
had been committed in relation to the pro- 
ceedings which were then before us. It 
is true the offence under s. 211, Penal Code, 
was not committed in the course of pro- 
ceedings in this Court, but it is to us clear, 
it can be said, the substantive offence 
under s. 211, Penal Code, and the offence of 
conspiracy or abetment were committed in 
relation to pruceedings which are now 
before us. 

We think, therefore, silling in revision, 
we have jurisdiction to enquire under 
s. 476, Criminal Procedure Code and to 
make complaint if we think it is expedient 
in the interests of justice. Wethink also 
that we have the power, if we do not wish 
to enquire ourselves, to order the trial Court 
to enquire either under the provisions of 
s. 423 (d), Criminal Procedure Code, as an 
‘incidental order’ or under s. 561-A of the 
Code. We do not think the objection that 
s. 195, Criminal Procedure Oode, no longer 
sae a place ins. 439 of the Code, has any 

orce. 

The point that this Court could not take 
action against an Advocate because he was 
not a party to these proceedings was not 
brought forward, nor, ifit had been, could 
it have been sustained, because the alleged 


884 


offence falls under cl. (b) and not cl. (e) of 
s. 195 (1), Criminal Procedure Ccde. Also 
under sub-s. (4), the provision of sub-s. (1), 
applies to criminal conspiracies and abet- 
ments. Moreover, it is to the taking cogni- 
zance of the offence thats. 195 (1°, (b; and 
(c), Criminal Procedure Code, refer to; it is 
the offence, not the offender which is referred 
to. We have then to consider whether in 
this case we should make complaint. 

_A distinction must be drawn, as the 
learned Public Prosecutor points out, bet- 
ween Mr. Bridgnell, the complainant, and 


Mr. Dharamdas, the Advocate, for it may. 


well be that the complainant had know- 
ledge which his Advocate did not possess. 
Moreover, itis obvious an Advocate cannot 
be expected to constitute himself a judge 
either of the law or facts of his client’s 
case. He is his client's adviser and must 


act according to his instructions, provided 


always those instructions do not require 


that he should be guilty of an offence or. 


of misconduct or that he should institute 
in a Court criminal proceedings which to 
his own certain knowledge are (false. 
Moreover, as.the learned Public Prosecutor 
bas said, it is his bounden duty to put into 
the complaint the material facts upon 
which the ec mplaint is based and net 
wilfully by acts of omission to deceive the 
Court. 

We should first ccnsider whether there 
was any offence of enlicement committed 
on July 10, 1934, and whether the com- 
plainant Bridgnell had reason to believe 
such offence had been committed. We are 
quite certain in our minds that no such 


offence had been ccmmitted and that- 


Brigdnell had no reason to believe such 
an offence had been committed. It is the 
case of Bridgnell that owing to disagree-. 
ments with his wife they decided to 
separate; and that on July 9, 1934, he 
and his wife went to Mr. Dharamdas and 
asked him to file a petition for judicial 
separation, and Mr. Dharamdas expected 
to obtain the Court’s decree the next day. 
Mr. Dharamdas gave him a draft of letters 
to be exchanged, and on the morning of 
the 10th, the husband and wife wrote out 
the letters and exchanged them in the 
absence of the Advocate in anticipation of 
the Court's decree. On July 10, they went 
to Hyderabad, but the vaccation Judge 
informed them he could not pass such 
a decree and that the District Judge was 
expected on July 12. He and his wife 
returned to Kotri Station; he went to the 
pay office to draw his pay while his wife 
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said she would return home, and that when 
he returned home he was informed by his.: 
servant Muhammad Yasin that Dias and 
Mr. and Mrs. Clayton had taken his wife 
away. i 
This is the enticement of July 10, on 
which the subsequent complaint is based; 
but Bridgnell's subsequent conduct in no 
way supports the case now put forward 
that the exchange of letters and their 
operation was dependent upon the obtain- 
ing of their decree, or, in other words, 
which were first used, that these letters 
were provisional letters. Bridgnell’s con- 
duct on 10th, llth and 12th was not the 
conduct of a husband whose wife had been 
enticed away or concealed or detained 
almost next door. On July 10, after his 
return from Hyderabad and after having, 
as he now says, found that his wife had 
been enticed away, he wrote to her in 
friendly terms asking her not to remove 
anything more from the house, but say- 
ing: “If you are anxious to have tLe 
medicine chest, you may have it". This 
is not the conduct of an outraged and. 
indignant husband. Moreover, if the 
letters of mutual release exchanged were to 
be dependent upon the decree of judicial 
separation, they should have been ex- 
changed not before but after the decree. 
The letter Kx. 6 is quite absolute in its 
terms. The wife even is to have the 
children and to maintain them, and there 
is an undertaking to take no proceedings 
either in a Civil or Criminal Court. Maore- 
over, on July 12, he wrote to his wife 
to tell her he met the Mail? up and that 
the Pleader says he should inform her 
that the District Judge would-be in Court 
on the 14th so that she should not attend 
Court on the 12th. He even acts as a 
messenger for his wife taking a letter to 
her from their Advocate, Itx. 8-B and 
though there is some doubt as to whether 
Mr. Dharamdas saw Mr. and Mrs. Bridg- 
nell together in the house of the Olaytons 
where she was staying or in Bridgnell’s 
house: see p. 80 of the paper book, 
according to Bridgnell the meeting was in 
his house. This makes the offence of 
enticement the more improbable. It was 
after this meeting and his wife's deter- 
minaticn to leave that he wrote the letter 
Ex 1-L cancelling the letter Ex 1K. We 
can imagine circumstances where the 
offence of enticement has been committed 
and the husband is compelled by force of 
circumstances to enter into negotiations 
with his wife and her enticers. He would 
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nevertheless be free to file bis complaint 
and prove the offence, but in this case it 
is not possible to find a case of a wife 
leaving the husband against his will. If 
this had been so, he could not have writ- 
ten the letter Ex. 5. In any case, there 
would be a very strong case for a complaint 
of an offence under s. 211, Penal Code. 

But we have to take into account the 
circumstances of this case. For the man 
Dias we can have no sympathy. For the 
Claytons harassed by these proceedings for 
two years dragged from Karachi to the 
Second Class Magistrate's Court at Kotri, 
thé case is different. Bridgnell has, how- 
ever appealed for mercy. His circumstances, 
are indeed pitiable. He has two children. 
His wife has left him. His home is broken 
up. Heis an ignorant man. The case 
against him would, if successful, probably 
bring about his ruin. We have no doubt 
he has had his lesson. We have decided, 
therefore, that in all the circumstances 
this isa case where it is in the interests 
of justice we should show him the mercy 
he asks for and we intend to do so. The 
notice against Bridgnell is discharged We 
have then to consider the case against the 
Advocate, Mr. Dharamdas. His case has 
Caused us great difficulty. We have realiz- 
ed from tbe cutset the necessity of protect- 
ing the freedom and independence of an 
Advocate to serve his clients to the best of 
his ability and the acute difficulty of his 
position if, because he files on behalf of a 
client afalse case, he should be held res- 
ponsible. 

The learned Public Prosecutor has des- 
eribed Mr. Dharamdas’s ignorance as abys- 
mal and his conduct asutterly inexcusable, 
but itis he said, not criminal. It cannot, 
he says, be said that Mr. Vharamdas knew 
there was no just orlawful ground for this 
complaint and though Mr. Dharamdas’s 
Advocate relied to some extent upon the 
defence that the leiters exchanged between 
husband and wife were provisional, the 
learned Public Prosecutor has based the 
case of the Advocate upcn surer ground. 
It is the argument of the Public Prosecutor 
that Mr. Dharamdas did not know all that 
Bridgnell knew. He did not know, we think, 
in all probability, of the letter, Ex. 5, but 
he was acting for husband and wife from 
the beginning of these proceedings, 
Bridgne]] now says thatno letters were 
exchanged in the presence of the Advocate. 
In view of the fact that Mr. Dharamdas was 
advising and generally directing the pro- 
seedings, we think it probable that Mrs. 
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Bridgnell speaks the truth when she says 
that the letters were given to husband and 
wife by Mr. Dharamdas, and that she sign- 
ed the application and she and her hus- 
band signed the compromise application; 
and indeed it is the conduct of the Advocate 
in filing a compromise application between 
husbandand wife with the petition for judi- 
cial separation which supports the 
argument that there was no Criminal intent 
on his part but only great ignorance aud 
great, though not intentional, professional 
impropriety. 

With the petition for judicial separation 
which contained, as the rules of the Court 
require, the affirmation that there was no 
collusion or connivance between husband 
and wife with respect to the subject-matter 
of the petition, Mr. Dharamdas tiled a com- 
promise application which quite clearly 
showed there was collusion and connivance. 
The Court having received these papers 
permitted them to be returned, but insisted 
ona receipt Ex. 8-A which Mr. Dharamdas 
actually gave; but Mr. Dharamdas did not 
give these papers to Mrs. Bridgnell in 
whose possession they would have been so 
useful in the proceedings instituted by the 
husband through him against her; but he 
did not destroy them. They were avail- 
able to the Oourt. But even so we find 
it difficult to believe that on July 17, Mr. 
Dharamdas could have believed that the 
case he was then instituting against Dias 
and the Claytons for an offence under 
s. 498, Indian Penal Code, was oot a false 
case. He had met Mr. and Mrs. Bridgnell 
together on July 12. It matters little if it 
was in the house of Bridgnell or in the 
house of the Claytons; but it is clear he 
met them both together in consultation. 
If, as is now urged on. his behalf, he 
could believe the offence of enticement was 
committed by the Claytons and Dias on 
July 10, because the letters of mutual sepa- 
ration and release which he had drafted 
and exchanged were provisional, then it 
appearsto usit was his bounden duty to 
set out these facts in the complaint and 
not to deceive the Oourt. Ordinarily it 
would have been possible to say the mere 
recitation of all the material facts would 
have led tothe dismissal of the complaint, 
though the coursethese proceedings tcok in 
the Courts of the Second Class Magistrates 
makes it difficult to assume that in this case 
it would have been so; but the recitation 
of these material facts would at least have 
enabled Mr. Dharmdas to say with some 
show of reason that he did not intend to 
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deceive the Court or to suppress material 
facts. We think it difficult for Mr. Dharam- 
das to say this now. He- may have, how- 
ever, deceived himself into believing that 
an offence of enticement had been com» 
mitted on July 10, and that the leiters cf 
release were provisional, need not be re- 
ferred to in the complaint and cleared the 
ground for the complaint of ihe alleged 
offence, and we feel that under the 
circumstances we must give him the benefit 
of the doubt. It is our opinion that in the 
circumstances, in any case, Mr. Dharamdas 
has been punished sufficiently by these 
proceedings. [tis our purpose always not 
so much to punish as to prevent, and while 
we were at first inclined to believe that it 
was our duty, if no criminal proceedings 
were taken against Mr. Dharamdas, to send 
these papers to the Bar Council for enquiry 
into what the learned Public Prosecutor has 
described as the utterly inexcusable con- 
duct of Mr. Dharamdas, we think even in 
this matter he has been punished enough 
by reason of these proceedings. We have 
decided, therefore, to discharge the notice 
against Mr. Dharamdus and to take no 
turther action. ; 

We cannot, however, conclude these pro- 
ceedings without expressing our regret tuat 
the two Magistrates in succession, Mr. 
Abdul Rahman Muhammad Ibrahim Aurbi 
and Mr. Muhammad Yusif Khair Muhammad 
Junejo, who presided in the Court where 
these proceedings tcok place, should not 


have brought these proceedings to 
a speedier conclusion. In view of 
the letter, Ex. 6 K or Ex. l K, 


we cannot see any justilication for framing 
of the charge for an offence ; yet from the 
record it would appear that the charge was 


. framed by both Magistrates. We presume- 


that either one or both of these letters were 
on the record before the charges were 
framed, and either letter was, in our cpinion, 
a complete answer to the complaint and 
should have resulted in its dismissal and 
discharge of the accused. The Magistrates 
should have known that the purpose of 
ss. 497 and 498, Indian Penal Code, is to 
punish matrimonial offences and -not to 
invest their Courts with a dubious matri- 
monial jurisdiction. They should have 
known thatno sections of the Code are 
inore abused in this province than these 
sections and they should have been cn their- 
guard accordingly. ‘Nothing we have heard 
in argument has changed our opinion that 
these’ proceedings were scandalous proceed- 
ings. We trust, however, that in -future 
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these Magistrates will be more on their 
guard to prevent'the abuse of the process 
of their Courts, and we think. it will suffice 
if we direct that a copy of this order be 
sent tothese two Magistrates through the 
District Magistrates under whom they are 
now serving. The notices against Bridgnell 
and Dharamdas are accordingly discharged. 

N. Notices discharged. _ 


LAHORE HIGH COURT | od 
Execution Second Appeal No. 960 of 1934 
January 14, 1937 

. BHIDE, J. 
SITA RAM—DEORERF-HOLDER— 
APPELLANT i 
VETSUS 
PHUSAL SINGH AND otaErs—J UDGMENT- 
DEBTORS — RESPONDENTS 
Civil Procedure Code (Act V of 1908), s. 60—Volun- 
tary transfer of house for satisfaction of decree, if pro- 
hibıted— Evidence—Admissibility—Unregistered docu- 
ment held admissible for collateral purpose. , 
Section 60, Civil Procedure Code, does not prohibit- 
a voluntary transfer of the house of a judgment-- 
debtor for satisfaction of the decree. 
Where a document relating to a previous com-. 
promise is sought to be used to prove not that a 
mortgage subsisted but that the judgment-debtor’ 
had offered the house as a security and thereby’ 
obtained time for payment of the decretal amount, the 
document will be admissible for this collateral, pur- ` 
pese though unregistered. Ganga Bishen Ram v, 
Jagmohan Ram (2), referred to. ` 


Ex. Ñ. A. from a decree of the District 
Judge, Hissar, dated May 5, 1936, setting 
aside the order of the Senior Sub-Judge, 
Gurgaon, dated June 1, 1935. l 

Mr. Parkash Chand, for the Appellant. 

Mr. Vishnu Datt, for the Respondent. 

Judgment.—The sole point for decision 
in this second appeal is.whether the house 
of the judgment-debtor Phusal Singh is: 
exempt from attachment under s. 60, Civil 
krccedure Code, as claimed by him. The’ 
leained Additional District Judge has 
held that the judgment-debtor is an 
agriculturist and the house was used for‘ 
agricultural purposes and this finding is 
no longer open to challenge in this appeal. 
On this finding, the house would ordinarily 
be exempt from attachment and sale. But 
it is urged on behalf of the appellant; 
that s.lQ does not create an absolute bar 
to the sale of such a house for satisfaction 
of a decree and that it is open to an 
agriculturist to make a voluntary transfer 
thereof ior that purpose, if he chooses to’ 
do so Chittar’ Mal v. Ram Devi (1). 
Secondly, it is contended that the judg-- 

(1) A I È 1935 Lah, 164.)y - > ee 
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ment-debtor in this case had entered into 
a compromise with the appellant in the 
course of the execution proceedings, by 
which he mortgaged the house in favour 
of the appellant and obtained from him 
the concession of paying the decretal amount 
m certain instalments.. The compromise 
deed was not registered, as it ought to 
have been as the house was not the subject- 
matter of the original suit and its value 
exceeded Rs. 100 but it is urged that 
although the mortgage was ineffectual for 
want of registration of the deed, the docu- 
megt was admissible for the collateral 
purpose of showing that the judgment- 
debtor had waived his right of objecting 
to the attachment and sale of the house 
for satisfaction of the decree. 

The learned Counsel for the respondent 
conceded that s, 60, Civil Procedure Code, 
did not prohibit a voluntary transfer of 
the house for satisfactisn of the decree. 
He, however, contended that the document 
relating to the previous compromise being 
unregistered, it could not be used for prov 
ing waiver; for what the appellant was 
trying to prove was in effect the mortgage 
itself. I donot consider this contention to 
be sound. What the appellant wants to 
prove is ‘not-that the mortgage subsists, 
but that the judgment-debtor had offered 
the house as a security and thereby 
obtained time for payment of the decretal 
amount. In my opinion, the document 
would be admissible for this collateral 
purpose and it supports the appellant's 
plea of waiver. The facts of the case are 
Similar to those in Ganga Bishen Ram vy. 
Jagmohan Ram (2, cited by the learned 
Counsel for the appellant, in which waiver 
was inferred from a prior agreement to 
mortgage; and the judgment-debtor was 
held to be estopped from objecting to the 
attachment. 


. I accept the appealand direct the house 


in question to .be attached and sold in 
execution of the decree. The appellant will 
get his costs throughout. 


N. . Appeal accepted, 
_ (2) A IR 1927 Pat, 233; 102 Ind O 
254; 8 P L T 563. A i 
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BROOMFIELD anp Wassooprw, JJ. 
PURSHOTTAMDAS HARJIVANDAS 
PATEL AND ofTHERS—APPELLaNTS 


VETSuUS 


RUKMINI AND OTHERS—RESPONDENTS 

Hindu Law—Maintenance—Post-nupital agreement 
of separation between husband and wife—Provision 
for wifes maintenance out of definite and fixed 
fund—Stipulation against claim for further main- 
tenance out of any other property—Agreement, if 
valid and whether bars wife's suit for increase in 
amount of maintenance—Rule that widow is entitled 
to same comfort as she had during her husband's 
lifetime, whether an absolute rule—Past relations 
between husband and wife has to be constdered— 
Wife failing to perform her duties as wife—Whe- 
ther can expect some treatment as her co-widows. 

Under Hindu Lawthe right of maintenance es- 
sentially rests on personal obligation and the main- 
tenance is usually fixedonthe needs of the woman 
and the ability of the income of the husband and 
his property to meet them. If the rate is fixed 
upon those considerations either by an agrecment 
or by a decrees and there is no stipulation against 
increase, it stands to reason that the Couri would 
re-consider the position in the light of chanzped 
circumstances, But where there was an express 
agreement renouncing the claim to maintenance out 
vf any property ofthe husband other than that 
specified in the agreement, it is difficult fora Court 
to set aside that agreement. Such an agreement 
must be a bar to a wife's claim for increased amount 
on principle; such an agreement is neither opposed 
to public policy nor the spirit of the Hindu Law. 
Such an wgreement is entirely different from an 
anti-nuptial agreement to live separately after mar- 
riage. The latter cannot be defended under the 
rules of, Hindu Law.or morality. Normally, there- 
fore, the Court would give effect to an agreement 
providing for separation and maintenance uuless it 
were proved to have been obtained by any of the 
circumstances invalidating a coutract, such as fraud, 
undue influence or mistake. Narbadabai v. Maha- 
deo Narayan (l)and Sham Devi v. Mohan Lal (3), 
distinguished, Sidlingappa v. Sidava (2), explained, 
Mohieswara Ruo v. Ayya Devara Durgambsa (1), re- 
lied on. [p. 897, col.-2.j 

_The maintenance should be such an amount as 
would enable the widow to live consistently with 
her position asa widow, with the same degree of 
comfort and reasonable luxury us she had in her 
husband's house, unless there. are circumstances 
which affected, one way or the other, her mode of 
living there. but thal 1s not an absolute rule for 
the guidance of Courts in all cases where manten- 
ance is claimed. There are other circumstances 
upon which the amount of maintenance depends, 
vız., the past relations of the wite with her husband. 
‘hese cannot be ignored. Where the widow had 
failed to perform her duties as a wife and there 
were differences between her husband and her, 
prima facie, therefore, she cannot be treated on the 
same level asthe other co-widows for whom the 
husband had an affectionate regard. Hkradeshwart 
Babuasin v. Homeshwar Singh (5), explajned. [p. 
901, col, 2.] 


Messrs. G. N. Thakor and R. J. Lihakor, 
for the Appellants. 
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for Respondent No. 1. 
Mr. H. D. Thakor, for Respondents 
Nos. 2 and 3 (New trustees). 

Wassoodew, J.—This appeal arises out 
of a suit by the plaintiff, a Hindu widow, 
against the executors and trustees of her 
husband for maintenance at a sum higher 
than that recoverable from a fund set 
apart by her deceased husband in a post- 
nuptial agreement of separation dated 
dune 22, 1907, and confirmed in the hus- 
band’s will dated Octoter 10, 1919, for 
separate residence, for arrears of mainten- 
ance in the amount of Rs. 150 and fora 
declaration of a charge for maintenance 
on the properties of the husband. The 
grounds upon which the higher rate was 
claimed were that the income available 
‘was insufficient to meet her needs and 
that the estate of her husband could afford 
paying more cn the same scale as the co- 
widows. 

The defence was that the terms of 
the agreement and the will debaried the 
plaint frem making tke claim, that 
tLere was uo justification for claiming an 
enhanced rate cf maintenance, that the 
suit was not maintainable in the absence 
of proper and necessary parties such as 
the residuary and other legatees, and that 
the plaintiff being a party to a decree in 
an administration suit against the execu- 
tors by the residuary legatees in which 
she did not contest the terms of the will, 
cannot sustain thisclaim in derogation of 
the terms of the will. In disallowing those 
contentions the learned trial Judge found 
that having regard to the value of the 
property and the income therefrom, tre 
plaintiff should be allowed a total main- 
tenance of Rs. 1,000 a year payable in the 
first instance out of the fund earmarked 
for the purpose by her husband in tke 
agreement, and if that fell short of the 
sum allowed, the balance should be paid 
out of the otner properties in the hands of 
the trustees. A charge was created on 
certain properties and the arrears of main- 
tenance Claimed which the trustees were 
willing to pay were allowed with interest 
at six per cent.. Against that decree one 
of the trustees and executors has filed this 
appeal. ‘Lhe material facts ure these: 
Owing to disagreement and unsuitability 
of temper the plainiitfé and her husband 
separated by mutual consent in 1907. At 
that lime they entered into an agieement 
whereby the plaintiff consented to live sepa- 
rately, and her husband in his turn 
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agreed to provide for her maintenance and 
residence by setting apart the annual in- 
come from one share in the New Cotton 


Mills at Ahmedabad. The relevant terms 
of that agreement are as follows: 


“So we both of us jointly and through the inter- 
vention of Seth Amratlal Damodardas have come 
to the arrangements mentioned below. That as 
long as you live you should for your maintenance 
and clothing receive directly from the Mill in 
your full right the dividend that may be paid 
every six months on one share of my ownership 
of the certificate of Rs. 1,000 of the Ahmedabad 
New Ootton Mills bearing No. 403. Neither I 
nor my heirs and executors will cause any ob- 
struction or hindrance therein. .. As also neither 
I nor my heirg and executors will so long as* you 
live deal with the said share by way of sale, 
pledge, gift or in any other manner. The intereat 
received for the said share for both the halves is 
Rs. 80. lf hereafter from time to time whether 
the amount increases or decreases, you have the 
right to take the said amount .... Neither I nor 
my heirs and executors will come in the way of 
your receiving the dividend on the abovesaid 
share No. 403 directly from the Mill in your own 
independent right .... And you stay at a distance 
of a hundred paces from the house in which I 
reside. We have executed this dccument in your 
favour on that understanding .... And you have 
no right to get maintenance; and clothings in any 
manner other than the dividend on share No. 403 
mentioned above... . The rent of the “house is 
included in the dividend on the share. No, 403 
mentioned above,” 


The husband has made his heirs and re- 
piesentatives liable as well as himself for 
the fulfilment of his engagement. and it 
is clear from the words used that the 
agreement was to operate during the life- 
time of his wife. In effect it provides for 
the maintenance out of a definite and fixed 
fund and ccntains an express stipulation 
against a claim fur further maintenance out 
ot any otLer property of the husband. It 
is common ground that the value of the 
share appreciated and the annual dividend 
rose gradually from Rs. 80 to Rs. 1,000 
and more in scme years. During the two 
years before the suit ihe average annual 
dividend was between Rs. 400 and Ks. 375. 
In 1916, during the lifetime of the hus- 
band, who after the separation from the 
plaintiff had’ married two more wives, 
from the last of whom he had two daugh« 
ters, the plaintiff unsuccessfully sued him 
to secure a higher rate of maintenance. 
In December 1919 the husband died leav- 
Ing a will dated October of that year. 
In that will the following instructions 
were leit for the executors in regard to 
the plaintiff's maintenance (ride Ex. 20): 

“My first wife Rukmini has gone away from my 
house after committing a theft. She is very mis- 


chievous. I am not at all on gocd terms with 
her, She bas given and gives me great troubl,g 
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She having beaten my second wife Shakri, she 
was also fined in a Criminal Court A deed has 
been executed _on June 22, 1907, in connection 
with her maintenance and in the above deed a 
tharav has been made to the effect that she should 
be given the dividend of the share No. 403 of the 
Ahmedabad New Cotton Mills Company which is 
standing in my name. The said share should be 
transferred in the name of Seth Amratlal Gor- 
dhandas after my death and dividend should be 
continued to be paid to her as is done at present, 
I do not keep any right of her on that share or 
on any other property of mine and I do not give 
her anything and my executors in order to satisfy 
the confidence that I have put in them, should 
not give her any more property nor should spend 
any of my properties through her. She should 
nt be allowed to interfere with the management and 
expenses of the properties and should not do any- 
thing by which she directly or indirectly can 
interefere, I clearly order that the said Rukmini 
my wife, should not adopt anybody and I make a 
Clear objection to adoption. Although a clear 
tharav was made for her maintenance she had 
filed a false suit which has also been dismissed.” 


After the nusband’s death the executors 
named in the will assumed management 
of the property. In 1925, Suit No. 1361 
was filed on behalf of two daughters 
for administrdtion of the property against 
the executors. The plaintiff was made a 
party to the suit and she did not question 
the dispositions under the will, nor did 
She claim a higher rate of maintenance 
in those proceedings. Under the decree 
whicn was passed in that suit on March 27, 
1928, the executors were directed to make 
certain payments to the residuary lega- 
tees upon the ascertainment of the resi- 
due. Will March 1930, the plaintiff, not- 
withstanding the gradual reduction in 
the annual dividends, did not ask for 
more Maintenance; but on March 11, 1930, 
She gave notice to the executors of her 
Claim which was denied by defendant 
No. 2, one of the executors. She then in- 
stituted this suit on April 16, 1930. The 
learned trial Judge thought that the hus- 
band was not entitled to limit the widow's 
maintenance by a will, for she was “in 
a subordinate sense a co-owner with him 
in the property and her right to main- 
tenance was in a limited way a charge 
on his property”. It may be pointed out 
that that reasoning of the learned trial 
Judge is wrong and contrary to authority. 
It cannot be suggested that a Hindu wife 
has any property or co-ownership in her 
husband’s estate. West, J. in Narbadabar 
v. Mahadeo Narayan (l) has observed as 
follows: 

“A Hindu wife has no property or co-ownership 


in her husband's estate in the ordinary sense 
which involves independent and co-equal powers 
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of disposition and exclusive enjoyment. Her right 
is merely an inchoate right to partition, which 
she cannot transfer or assign away by her own 
individual act; and, unless such right has been 
defined by partition or otherwise, it cannot be re- 
leased by her to her husband.” 

The lenrned trial Judge did not base his 
conclusion on that ground alone for he 
regarded the agreement as not binding on 
the plaintiff. In his opinion the change 
of circumstances could not be ruled out of 
consideration in giving effect to the agree- 
ment and it was for the Oourt to consider 
whether the restrictions imposed by the 
husband were reasonable and whether 
they should be given effect to in view of 
the general rule of law that the amount of 
maintenance is liable to variation with the 
change of circumstances of the family and 
the value of the estate. It is now well 
recognized that by marriage a Hindu 
widow acquires a right to be maintained 
according to the estate and condition of 
her husband, of which right she cannot be 
divested except by her owm misconduct. 
In this case the husband and wife had 
lived separately by mutual consent and 
the husband has laid aside a part of his 
estate out of which the wife agreed to 
receive maintenance. Except when the 
wife sued her husband for an enhanced 
rale of maintenance in 1916, the wife had 
accepted the arrangement and had lived 
upon the income for nearly lı years afier 
the husband's death. The question there- 
fore arises whether the wife can, notwith- 
standing the agreement, sue the husband’s 
executors for increasing the monthly rate 
of maintenance out of the income of other 
properties in their hands on the ground 
stated above. It is said that the standard 
of her comfort should be measured by that 
of her co-widows in accordance with the 
provisions made by the husband in his 
will. Upon examination of the terms of 
the agreement, I do not think if can be 
gaid on principle that that agreement is 
either opposed to public policy or the spirit 
of the Hindu Law. Such an. agreement 
is entirely different from an anti-nuplial 
agreement to live separately after mar- 
riage. The latter cannot be defended 
under the rules of Hindu Law or morality. 
Normally therefore the Court would give 
effect to an agreement providing for sepa- 
ration and maintenance unless it were 
proved to have been obtained by any of 
the circumstances invalidating a contract, 
such as fraud, undue influence or mistake. 
No such circumstance has been alleged, 
and it appears’ from the record that both 


$00 
parties entered into it out of their own free 
will. 

The learned Counsel for the plaintiff- 
respondent has argued that in no circum- 
stances can a Hindu wife enter into a valid 
agreement agreeing to relinquish her right 
to claim enhanced maintenance in future 
out of her husband's property either in his 
own orin the hands of his heirs or exe- 
cutors; and he has attempted to support 
that proposition by certain observations of 
West, J. in Narbadabai v. Mahadeo 
Narayan (1). In that case the husband 
shortly before his death had quarrelled 
‘with his wife and they entered into an 
agreement by which he allotted to her the 
free use of a room in his house for her 
residence and separate allowance for 
maintenance at the rate of Rs. 7 a month. 
Subsequent thereto the husband made a 
gift of his entire property in favour of his 
sons, Afterthe death of the husband the 
wife sued the sons for arrears of past 
maintenance and for making provision for 
her future maintenance out ofthe property 
in their hands which was the subject of the 
gift. The Court held that the Hindu hus- 
band could not alienate by a deed of gift 
to his sons the whole of his immovable 
property, though self-acquired, without 
making for his wife who is destitute and 
has not forfeited her right to maintenance, 
a suitable provision to take effect after his 
death and-that after the husband’s death 
she was entitled to follow such property to 
recover her maintenance, her right to which 
was not affected by any agreement made 
by her with ker husband in his lifetime. 
That case, in my opinion, is distinguishable 
on facts. No estate of the husband was set 
apart to meet the charge of maintenance 
of the wife either during the husband’s 
lifetime or after bis death and the entire 
property was disposed of by gift. The 
Court held that there could be no consider- 
ation for the release of a wife to mainten- 
ance when there was a mere promise to pay 
Rs. 7 a month by the husband. The gift to 
the sons followed promptly on the release, 
and wes obviously intended to shut out any 
future claim of the wife. It cannot he 
regarded as an exercise in good faith of 
the husband’s general authcrity and dis- 
cretion but was distinctly an endeavour to 
place the wife, should she survive her 
husband, in a state of destitution. There 
is nothing in that judgment which is con- 
‘sistent with the view that under no circum- 
stances can the husband satisfy the wife's 
claim to maintenance by agreeing to set 
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aside a fund sufficient to meet the require- 
ments of the wife in every respect. One 
of the main grounds on which West, J., 
decided in favour of the wife was that the 
latter had not taken any property of the 
husband which would deprive her of the 
right to maintenance which she would 


‘otherwise have. 


~The essential difference lies in the fact 
that in this case a fund has been earmarked 
for the purpose of meeting the charges of 
maintenance of the wife. But it has been 
urged that as maintenance fixed by a 
decree is liable to be increased or decreaséd 
whenever there is a change of cir- 
cumstances, the rale fixed by mutual 
agreement between the husband and the 
wife could not be invariable. We were 


referred to Sidlingappa v. Sidava (2), in 


support of that view. In that case there 
was no decree debarring the parties from 
claiming any increase, and in my View if 
there was such a provision in the decree, 
the claim for an enhanced rate couid not 
be sustained. The righi essentially rests 
on prrsonal obligation and the maintenance 
is usually lixed oa the needs of the woman 
and the ability of the income of the hus- 
band and his properly to meet them. If the 
rate is fixed upon those considerations 
either by an agreement or by s decree and 
there is no stipulation against increase, it 
stands to reason that the OCotrt would re~ 
c nsider the position in the ight of changed 
circumstances. But where, as here, there 
was an express agreement renouncing the 
claim to maintenance out of any property 


of the husband other than that specitied in 


the agreement, it is difficult for a Court to 
set aside that agreement. i 


It has been suggested that the cause of 
action fora wife to sue her husband for 
maintenance is entirely distinct from the 
cause of action of the widow for mainten- 
ance on the death of her husband and 
consequently the agreement by a wife will 
not operate to extinguish her right toclaim 
maintenance from her husband's estate in 
the hands of the executors. The learned 
Counsel for the plaintiff has relied on the 
observations in Sham Devi v. Mohan Lal 
(3). That was not a case of agreement bet- 
ween the husband and wife such as we have 
here. ‘I'Le only question that arose in that 
case was whether in view of a prior decree 
against the husband for maintenance the 


(D) 2 B 624, 


(3) 15 Lah. 591; 152 Ind. Cas, 606; A IR 1934 Leh, 
167; 36 P L R333; 7 R L291, 
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widow was barred from exercising her 
claim for maintenance againat her hus- 
band’s heirs. There is nothing in the report 
of the case to suggest that the prior decree 
for maintenance debarred the wife from 
claiming her right against the heirs. Here 
the wife has agreed with the husband to 
recéive maintenance from a fund assigned 
to her by the husband, and the question 
of her right to claim additional mainten- 
ance out of another fund in the hands of 
her husband’s heirs must ultimately be 
decided by the terms of that agreement. 
ose terms in this case are clear and admit 
of no implication. It cannot be said that 
the husband was contracting out of his legal 
liability to maintain his wife and the 
agreement is not susceptible of the inter- 
pretation that she was releasing a right to 
future maintenance which she pehaps could 
not do, if the release operated as a transfer 
of that right, in view of the prohibition in 
s. 6, Transfer of Property Act. All that she 
purported to do or did was to renounce her 
right to claim maintenance out of any fund 
other than the one which she agreed should 
be set apart to discharge the husband's 
liability. On principle the present case 
- cannot be distinguished from Mohieswira 
Rao v. Ayya Devara Durgamba (4. There 
a Hindu widow contracted with her kus- 
band's co-parceners to receive a fired 
maintenance per annum and not to claim 
any increase in future even in case of 
change of circumstances. The Oourt held 
that the agreeen.ent was valid and binding 
upon the widow on the ground thatit was 
tantamount to a release of the widow's right 
to increase maintenance in future. Al- 
though that was not the case of an agree- 
ment between the husband and the wife, 
the correctness of the principle upon which 
the agreement with the husband's heirs 
was upheld cannot be doubted. There- 
fore in my opinion the agreement must 
operate as a bar to the plaintiff’s claim in 
this suit. ' 
The above finding is decisive of the 
_ plaintiffs claim to enhanced maintenance. 
But apart from it, on the merits, we do not 
think that the plaintif has made out a 
case for increasing her maintenace. In 
Ekradeshwarti Bahuasin v. Homeshwar 
Singh (5), their Lordships of the Judicial 
(4) 47 M 308; 78 Ind. Cas. 831; AIR 1924 Mad 
687; 46 M J.J 189; 19 L W 165; (1924) M W N 266. 
(5) 56 I A 182; 116 Ind. Cas. 409; AIT R1923 P O 
128; 8 Pat. 840; 33C WN 637:10 PLT 345;49 O 
L J 579; 31 Bom. LR 816;6 O W N 526; (1929) A 
ie 695; 30 LW1; 57 MLJ 50}. (1929) MWN 
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Committee remarked that the maintenence 
should be such an amount as wculd enable 
the widow to live consistently with her 
position as a widow, with the same decree 
of comfort and reasonable luxury as she 
had in her husband's house, unless there 
are circumstances which affected, one way 
or’ the other, her mode of living there. But 
that is not an absolute rule for the 
guidance of Courts in all cases where 
maintenance is claimed. There are other 


- circumstances upon which the amount of 


méintenance depends, viz, the past rela- 
tions of the wife with her husband. These 
cannot be ignored. There is an indica: 


‘tion in the will of the husband that the 


plaintif had failed to perform her duties 
asa wife. The differences between the hus- 
band and the wife are also narrated in the 
agreement. Prima facie, therefore, she 
could not be treated on the game level as 
other co widows for whom the husband had 
an affectionate regard. It is true that in 
some year there were windfalls, but the 
average income between 1923 and 1930 was 
practically the same and satisfied the plain- 
tiffs normal requirements. Even when 
the income was less, as apparently it wis 
when the agreement was entered into, she 
was content to carry on within that income. 
It is also true that the total income out 
of the husband's estate had progiessively 
increased, but latterly there has been a 
set-back. Assuming that if was such as 
could support the plaintiffs case, that was 
no ground without satisfactory proof that 
her needs had substantially increased for 
allowing her claim. The learned Judge 
beluw, therefore, seems to me to have erred 
in acceding to her prayer for treating her 
on the same footing as the other co- 
widows. . 

There are two other contentions urged 
in this appeal. The first is that the suit 
was untenable on the ground of non- 
joinder of parties. It seems to us that so 
long as all the executors who are trustees 
were parties tothe suit, the estate of the 
husband was sufficiently represented. The- 
other ground is that -the plaintiff, not 
having. contested in the administration 
suit the terms of the will, has forfeited 
her claim inasmuch as she cannot appro- 
bate and reprobate. That contention, in 
our opinion, is not well founded. No 
suggestion has been made that by her 
conduct she has received any material 
addition to her income or that in 1925 she 
ought to have raised the same contention 
as She does in' thé present suit. It is 
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possible tosuppose that there was no rea- 
son then for her to claim enhanced mainten- 
ance. As regards the arrears of mainten- 
ANCE, the executors have conceded the 
plaintiff's claim and there is no dispute 
about it in this appeal. Therefore the 
directions in the lower Court's decree that 
the defendants should pay Rs. 150 with 
Sıx per cent. interest on it from the date 
of suit and that the defendants should 
- continue to make payments out of the 


dividends of the New Ootton Mills shares - 


earmarked for the plaintiff's maintenance 
will stand. In other respects the plain- 
tiffs claim fails. Therefore we allow this 
appeal and reverse that part of the decree 
only in so far as it allows the plaintiff's 
maintenance at a sum higher than the 
Income of the assigned fund out of the 
other estate of the deceased Madhavlal 
Naihubhai and creates a charge on his 
properties for that maintenance. The 
direction in the lower Oourt’s decree in 
regard to the payment of dividends and 
arrears thereof is maintained. In the 
circumstances we direct that the plaintiffs 
should bear their own costs throughout 
both in the trial Court and in the Appeal 
Court and the costs of the defendants 
throughout shall come out of the estate. 


Broomfield, J.—The most important 
point in the appeal is whether the plain- 
tiffs claim to increased maintenance is 
barred by the agreement between her and 


her husband in 1907 by which certain - 


dividends were assigned for her mainten- 
ance and she relinquished her right to get 
maintenance out of any other property. I 
agree with my learned brother that this 
agreement must~be held binding on the 
plaintiff. She was capable of contracting; 
‘she was about thirty years old at the 
time. There is no suggestion of undue 
influence or anything of that kind. Mohies- 
wara Rao v. Ayya Devara Durgamba (4) 
is an authority for the view ihat ah agree- 
ment between a widow and the co-parceners 
of her husband not to claim increased 
maintenance in case of change of circum- 
stances is valid and binding. I do not think 
there is any foundation for Mr. Dave's 
contention that a similar sgreement be- 
tween the husband and wife is not equally 
binding Of course the distinction between 
the husband's personal obligation to main- 
tain his wife and the widow's claim to 
maintenance out of her husband's estate 
exist. In that connection I may mention 
Surampallii Bangaramma v. Surampalli 
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Brambaze ‘6) in addition to the cases cited .. 
in the argument. The release of the hus- 
band's personal obligation by the wife, 
even if legal, would not of course be any 
bar to her claim as a widow against the 
husband’s estate, but the agreement with 
which we are concerned, cannot be regarded 
as a release of the husband's personal 
obligation only. It is an agreement to 
accept the portion of the property of the 
husband as provision for the wife's 
maintenance and contains an undertaking 
not to ask for maintenance out of any 
other property. I do not see anything’ 
illegal in that nordo I find anything in 
Narbadabai v. Mahadeo Narayan (1) the 
ease on which Mr. Dave has principally . 
relied, whichis inconsistent with the validity - 
of such an agreement. 

My learned brother has pointed ouf 
what was decided in Narbadabai_ v. 
Mahadeo Narayan (1). A Hindu cannot 
dispose of his entire property by gift or 
will so as to defeat the right of his widow -- 
to maintenance. A Hindu widow cannot 
release her right to future maintenance 
unless it has been defined by partition or 
otherwise. The facts in tht case are 
entirely different. The husband promised 
a monthly paymert of Rs. 7 during his. 
own lifetime (as if appears) and in con: - 
sideration of this promise only—-which as 
West, J. said was no consideration at all 
—the wife relinquished her claims on her - 
husband's estate, which was afterwards 
disposed of without any provision being 
made for her maintenance. Under those 
circumstances it was held that the persons 
who took the estate were legally bound to 
pay the maintenance promised by the 
husband. West, J. emphasized the fact 
that the wife had taken no. part of the 
husband's property. There is no similarity 
between that case and the present. Here, 
part of the husband's estate, which by 
agreement was accepted as adequate for the 
purpose, was assigned for the maintenance 
of the wife during her lifetime. There 
was no relinquishment of right to future 
maintenance nor has the plaintiff's right to 
maintenance, cut of the assigned fund 
ever been questioned. The husband's will . 
confirmed the provision. All that the 
plaintiff relinquished was her right to claim — 
maintenance out of the other property of 
the husband in case of changed circums- 
tances; and as the permanent assignment 
of the dividends to her was good considera- 
tion for that relinquishment, I see no reason 

(6) 31 M 338; 18 M LJ 2354: © 
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why she should not be bound by it. I 
agree with the order passed by my, learned 


brother. 
De Appeal allowed. 
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CALCUTTA HIGH COURT 
Criminal Appeal No. 170 of 1937 
May 5, 1937 
HENDERSON AND Biswas, JJ. 
HOSSAINI METHOR——APPRLLANT 
° versus 
EMPEROR - RESPONDENT 

Penal Code (Act XLV of 1860), s. 498-Gist of 
offence under—It must be shown that wife left by 
reason of act or assistance proceeding from accused. 

Section 498, Penal Code, hes no doubt been enact- 
ed for the protection of the husband's rights, and 
any disposition of the woman or any consent or 
willingness on her part would be perfectly immate- 
rial to the guilt of the prisoner. At the same time, 
there must be some influence operating on the 
Woman, -or co-operating with her inclination at the 
time the final stepis taken which causes a sever- 
ance of the woman from her husband, for the pur- 
pose of causing sech step to be taken. It is not 
enough to constitute an offence under s. 498 that 
the woman left her husband's house or that she was 
afterwards seen passing along with the accused. It 
must be shown that she left by reason ofany act 
or assistance proceeding from the accused. 

Messrs. Hiralal Gimguli and Sudhir Ch. 
Chaudhuri, for the Appellant. 

Messrs. D. N. Bhattacharya and Chandra 
Sekhar Bhowmick, for the Crown. 

Biswas, J.—In our opinion the conviction 
in this case cannot be supported without 
unduly straining the language of s, 498, 
Indian Penal Code. The charge is that the 
accused had enticed or taken away the 
complainant's wife from him with intent 
that she might have illicit intercourse with 
him. The complaint lodged was that the 
accused had ‘enticed’ away the woman. 
There is not a word in the evidence about 
enticement. The only question, therefore, 
is whether there was any ‘taking’ within the 
meaning of this section. We have gone 
through the whole of the evidence and find 
that it amounis to no more than this: that 
the complainant was informed by two of 
the witnesses, P. W. No.4 and P. W.No. 5, 
that they had seen the wife of the com- 
plainant going away withthe accused, his 
mother and his sister. 
yoman was alsoexamined and her evidence 
that two days after the occurrence, she 
vent to a house at Ghusuri where she saw 
ier sister and the accused in the same 
‘oom. Although she speaks of seeing them 
n aroom, what she meant was that they 
ere inside a hut. That-is made clear by 
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the evidence of another witness. We are 
asked to infer from this that not only had 
the accused taken away the woman, but 
hadtaken her away with criminal intent. 
We do not think that that is an inference 
justified by the evidence. Section 198 has 
no doubt been enacted for the protection 
of the husband's rights and any disposition 
of the woman or any consent or willingness 
on her part would be perfectly immaterial 
tothe guilt of the prisoner. At the same 
time, we think that there must be some 
influence operating on the woman, or co- 
operating with her inclination at the time 
the final step is taken which causes a sever- 
ance of the woman from her husband, for 
the purpose of causing such step to be 
taken. The evidence here undoubtedly 
falls short of this. Itisin our opinion not 
enough to constitute an offence under s. 498, 
that the woman left her husband's house 
or that she wus afterwards seen passing 
along with tha accused. It is not showa 
that she left by reason of any aci or assist- 
ance proceeding from the accused. 

The evidence does not show that the 
accused got her away or helped her in gett- 
ing away from her husband, nor does it 
appear that after she had got away, the 
accused availed himself of her position in 
crder to induce her to continue away from 
her husband. The woman’s own evidence 
is that she left on account of the ill-treat- 
ment of her husband. But whether this is 
believed or not, we do not think that the 
evidence is sufficient to establish the com- 
plicity of the accused atall. The gist of the 
offence under s. 493 is in dépriving the 
husband of his proper control over the wife 
for the purpose stated in the section, but 
as we have pointed out, there is no reason- 
able evidence in this case from which it 
can be said that the woman was not acting 
as a free agent througaout or that she 
was not at liberty to leave the house or 
that any allurement or inducement or en- 
couragement was held out to her by the 
accused to stay away from her husband. 
Even if it be supposed that there was 
‘taking’ within the meaning of the section, 
we are far from being Satisfied that the 
evidence shows that this was with criminal 
intent. The result is that this appeal is 


allowed, the conviction and sentence are 


set aside and the accused is directed to be 
set at liberty forthwith. The accused, who 
ison bail is discharged from his bail bond. 
Henderson, J.—I agree. 
N. m Appeal allowed, 
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Da OUDH CHIEF COURT 
Civil Revision Application No. 140 of 1936 
August 4, 1937 
SRIVASTAVA, O. J. AND MADELEY, J. 
Syed TAUQIR HUSAIN— Drrenpant— 
APPLIOANT 
VETSUS 
Sed MUHAMMAD AKHTAR anp 
ANOTHER—QOpposiTse PARTY 

Civil Procedure Code(Act V of 1908), O. XXT, 
vr. 16- Applicability—Decree must be transferred by 
assignment or operation of law—Person obtaining 
decree entitling him toa share in decretal amount 

-Whether becomes transferee by operation of law. 
‘One cf the conditions requisite for the application 
of O. XXI, r. 16, Civil Procedure Cade, is that 
the decree “is transferred by assignment in writ- 
ing or by operation of Jaw.” A person cannot be 
regarded as a transferee of the decree by operation 
of law by his merely obtaining a declaratory decree 
entitling him to acertain share in the decretal 
amount, Abidunnisa Khatun v. Amirunnissa 
Khatun (1), Fazlal Rahman v. Musammat Kokila (2), 
Sankaranarayana Menon v. Vasu Menon (3) and 
Mahadeo Baburao Halbe v. Anandrao Shankarrao 

Deshmukh (4), relied on. 


©. R. App. for the revisicn of the order of 
the Civil Judge of Partabgarh, dated April 7, 
1936. 

Mr. Ali Raza, for the Applicant. 

Mr. Siraj Husain, for the Opposite 
Party. 


Order.—This is an application in 
revision unders. 115 of the Code of Civil 
Procedure. The facts which have given 
Tise to this application are these: On 
September 14, 1932, Syed Nazim Husain, 
Opposite Party No. 2, obtainéd a simple 
money decree frem the Court of the Civil 
Judge, Partabgarh on the basis ofa pro- 
missory note against the applicant Syed 
Taugir Husain. Subsequent to this Syed. 
Akhtar Husain, Opposite Party No.1, 
instituted a suit foraccounts against Syed 
Nazim Husain: In this suit he also claim- 
ed a declaration that he was entitled 
to a sum of Rs. 1,728 out of the amount of 
the decree dated September 14, 1932, obtain- 
ed by. Syed Nazim Husain, against Syed 
Taugir Husain. A declaratory deciee was 
passed inthis suit to the effect that the 
plaintiff was entitled to a share cf 
Rs. 1,6£9-9-4 out of the sum of Rs. 2,420-14-9 
decreed in the aforesaid decree and that 
Syed Nazim Husain was entitled tothe 
belance of Rs 731-5-5. Thereupon Syed 
Muhammad Akhtar made an application 
to the Civil Judge, Partabgarh, praying 
that his name may be brought on the record 
under O. XXI, r. 16 of the Code of Civil 
Procedure tothe extent to which he was 
declared entitled to share in the decretal 
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amount. He also asked for transfer of the 
decree to the Allahabad District for execu- 
tion. Thisapplication was opposed by the 
judgment-debtor Syed Tauqir Husain. 
The learned Civil Judge of Partabgarh 
disallowed the objection and ordered that 
the name of Muhammad Akhtar be brought 
on record and that a transfer certificate be 
made out and sent tothe Allahabad District. 
The present application is directed against 
this order of the QCivil Judge. It. is con- 
tended, inter alia, that O. XXT, r. 16 of the 
Code of Civil Procedure, has no application 
to the case. This rection deals with appli- 
cations for execution made by a transferee 
of the decree. One of the conditions re-. 
qust'e forthe application of theysection is ~ 
that the decree “is transferred by assign- 
ment in writing or by operation of law”. 
The question, therefore. is whether in this 
case the decree dated September 14, 1932, 
has been transferred to Syed Muhammad 
Akhtar either by assigment in writing or 
by operation oflaw. Admittedly this is 
notacase of any assignmentin writing. 
The question, . therefore, reduces itself to 
this, namely whether the declaration obtain- 
ed by Syed Muhammad Akhtar can have 
the effectof making a transfer of the 
decree by operation of law. In Abidunnisa 
Khatoon v. Amiounnissa Khatoon (1. L. R. 2 
Calcutta 327) (1) their Lordships of the 
Judicial Committee dealing withs. 208 of 
Act, VIII, of 1°59 which corresponds to 
O.XXI,r.16 of the present Code of Civil 
Procedure observed as follows : i 

“Then we come to s. 208, which undoubtedly is a 
section relating to proceedings for execution, and 
after judgment and decree. It is to this effect: ‘If 
adecree shall be transferred by assignment or by 
operation Oflaw from the original decree-holder to 
any other person, application for the execution of the 
decree may be made by the person to whom it shall 
have been so transferred or his Pleader; and if the 
Courtshall think proper to grant such application 
the decree may be executed in the same manner. 
asif the application were made by the original 
decree-holder’, It appears to their Lordships, 
inthe first place, that assuming Wajed to have the 
interest asserted, the decree was not, in the terms 
of this section, transferred to him, either by 
assignment, which is not pretended or by operation 
of law,from the original decree-holder. No inci- 
dent had occurred on which the law could operate 
totransfer any estate from his mother to him. 
There had been no death, there had been no devolu- 
tion; there had been no succession, His mother 
refained what right she had, that right was not 
transferred to him; If he had a right, it was derived 
from his father; it appears to their Lordships, there- 


fore, that he is not a transferee of a decree within the 
terms of this section". 


In Fazlal Rahman v. Musammat Kokila 
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(1) 2 Q 327, l ' 
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(I. L. R. 5 Patna 511 (2) one Fazlul 
Rahman instituted proceedings under 
s. 69 of the Bengal Tenancy Act, 1885, and 
obtained decree as against tenants. The 
land in respect of which the decrees had 
bean obtained passed into the possession 
of Kokila who appears to have got a 
decree against Fazlul Rahman in the 
Civil Court. Kokila claimed to execute the 
decreeobtained by Fazlul Rahman under 
O.XXKL,r. 16 of the Code. The following 
remarks of one of the learned Judges of the 
Patna High Court in this case may be use- 
fully quoted : 

“The learned Advocate appearing cn behalf of the 
respondent conceded that there is no transfer or 
ascigomentin writing inthis case; but he contends 
that there is a transfer by operation of law. Iam 
wholly unable to accept this contention. Musammat 
Kokila isin no sense the 1epresentative-in-interest 
of Fazlul Rahman. She claimed as against Fazlul 
Rahman,and obtained a decree as against Fazlul 
Rahman. It is difficult to understand how it can be 
said that because she had obtained a decree in 
respect of the disputed land against Fazlul Rahman, 
therefore, it must be held that there is a transfer by 
operation vf law ofthe decree under as. 69 which had 


been obtained by Fazlul Rahman as against the 
tenants’. 


In Sankaranarayana Menon v. Vasu 
Menon (A. L. R. 193: Madras 471) 3), it was 
held that a mere declaration to the effect that 
a benami relaticnship between an alleged 
real owner and cn ostensibie transferee 
ofa decree exists cannot take ihe place 
either of an assignment in writing or by 
operation of law, both ¿f which involve an 
actual change in tLe legal rghis to tLe 
decree. 

In Mahadeo Baburao Halbe v. Anandrao 
Shankarrao Deshmukh (J. L. R. 57 Bombay 
513) (4) the facts were that cne G. died 
leaving a son S guda widow R. After the 
son's death his widow P took the 1esp.nd- 
ent in adoption in 117. In 1920 the 
respondent brought a suit against R fora 
declaration that be as tLe validly adopted 
son of S, wasentitled to all the property 
left by Gand in this suit he succeeded 
T was given a decree on March 17, 
1923. 

In 1922 R brought a suit on a promissory 
note duted January 14, 1919, against the 
appellant and his brother, and on June 17, 
1922 she obtained a decree which was made 
payable by annual instalments. Tre 
adopted son within three years of his 


attaining majority applied to execute the 
(2) 5 Pat. 511; 96 Ind. Gas. 446; A I R1926 Pat. 
320; 7 PLT 738. 
(3) A Ik 1934 Mad. 471; 149 Ind. Cas, 1227; (1934) 
M WN 512; 39 LW 797;6 RM 690; 67M L J 87. 
(4) 67 B 513; 14d Ind. Cas. 792; 35 Bom. L R 795; 
AIR 1933 Bom. 367; 6 R B 130. 
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decree obtained by his grandmother R 
against the appellant. In this ca e one of 
the Judges ofthe Bombay Higi Court 
remarked as follows : l 

“Apart from the facts which I have mentioned 
the question is, what is the meaning ofthe expression 
In my opinion according to 
the natural meaning of the words, a transfer of 
operation of law means a transfer on the death or 
by devolution or by succession, and a transferee 
by operation of law would be legal representative 
of the deceased decree-holder, orthe person in whom 
the interest of the decree-holder has become vested 
under astatute, e. g. the Official Assignee cf an 
insolvent under the Presidency Towns Insolvency 
Act, orthe purchaser at a Court sale in execution 
of a decree. No case has been cited bearing on the 
point in this appeal, but Iam supported in the 
view that I am taking by the observations of the 
Privy Council in the case of Abidunnisa Khatoon v. 
Amirunnissa Khatoon (2 QOalcutta 327) (1) a case 
under s. 208 of the Civil Procedure Code of 1859, 
which was to the same effect as O. XXI, r. 16 of the 
present Code. The only course open to the respon- 
dent waseitherto apply in execution of his own 
decree for the appointment of a Receiverof Ran- 
gubai's decree or to follow the procedure laid 
downin O.XXI,r. £3, if it was contended that the 
decree in favour of the i1espondent gave him the 
right to proceed in accordance with that rule. 
Instead of doing this he proceeded straight way to 
execute Rangubai's decree asif he was the proprie- 
torof it and this he could not do as there was no 
assignment of the decree in writing in his favour 
nor, in my opinion, washe a transferee by operation 
of law. In my opinion, therefore, the respondent had 
no locus stondi toapply in execution of Rangubai's 
decree, andthe Court had no jurisdiction to order 
execution to issue in his favour.” 

We are in agreement with the view 
expressed in cases cited ab.ve. We think 
that Muhammad Akhtar cannot be regarded 
as a transferee of the decree by operation 
of law by his merely obtaming a decree 
against Syed Nazim- Husain entitling him 
to a certain share in the decretal amount. 
We accordingly allow the application with 
cosis, set aside the order of the lower Court 
and dismiss the application « £ Muhammad 
Akhtar under O.XXI, r. lt, of the Ccde 
of Oivil Procedure, 


D. Application allowed. 


NAGPUR HIGH COURT 
Civil Revision Application No. 83 
of 1936 
January 4, 1937 
Srong, C. J. AND POLLOOK, J. 
SHIVDIN—APeLiIOANT 
versus 
RAMRATAN— Non-APppLicant 
C. P. Debt Conciliation Act (II of 1%33), ss. 2 (f), 8 
il), 7-A—Jurisdiction of Board to effect settlement— 
Nature of—Creditor complying with provisions of 
s. 8 (1)~—Board, if can declare that his debt has been 
duly discharged— Fraud — Power of Civil Court to 
enquire if there has been compliance with provisions 
of Act—Jurisdiction of Board, if can be questioned 
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in Civil Court on ground of fraud—Amendment of 
Act by C. P. Act XV of 1936—New s. 7-A, whether has 
retrospective effect—Hffect of the section. 

The Debt Conciliation Board has no jurisdiction to 
effect a settlement except between a debtor as defined 
in s. 2 (f) of the O. P. Debt Conciliation Act and his 
creditors, and if the Board exersised a jurisdiction 
which is not conferred by the O. P. Debt Conciliation 
Act, then all proceedings before the Board and orders 
passed by it are invalid, 

It is only where the creditor fails to comply with 
the provisions of sub-s. (1) of s. 8 that the debt is 
deemed to have been duly discharged under sub-s, (2); 
the Board has no jurisdiction to declare that his 
debt has been duly discharged if the creditor has 
ee el with the provisions of sub-s. (1). [p. 907, 
col 1. 

Ifthe Board had no jurisdiction to try to effect a 
settlement, all proceedings before it would be com- 
pletely invalid, and the Civil -Courts would have 
jurisdiction to inquire whether those proceedings 
were invalid for want of jurisdiction, but if the Board 
had jurisdiction to attempt .to effect a settlement, 
then the Civil Courts would not have jurisdiction to 
inquire whether that jurisdiction was properly ex- 
ercised, and the legality or validity of any orders 
passed in the exercise of the Board's jurisdiction 
cannot be questioned in any Civil Courton any 
ground except perhaps fraud. Ifthe Board had no 
jurisdiction thefraud would not confer it; but if the 
Board had jurisdiction, then the fact that it failed to 
exercise that jurisdiction properly would not entitle 
the Civil Oourtsto question the legality or validity 
of the orders passed by the Board in the exercise of 
ite jurisdiction, This applies only to suits or applica- 
tions for execution. 

Section 7-A inserted by O. P. Act XV of 1936 has 
no retrospective effect, but in cases where this section 
applies, the result of it is that it is not open to any 
Civil Court to say that the Board had not in fact 
jurisdiction. . _ 

App.for revision of the order of the Court 
of the Sub-Judge of the First Class, Betul, 
dated December 23, 1935, in O. S. No. 27-B 
of 1934. 

Messrs. J. Sen and B. L Gupta, for the 
Applicant. 

Messrs. M. R. Bobde and V. V. Kélkar, 
for the Non-Applicant. 

Pollock, J.— (October 9, 1936).—The 
defendant applied to the UVebt Oon- 
ciliation Board, established for the Seoni 
Sub-Division, to effect a settlement 
between him and his creditors, The plaintiff 
objected that the defendant had no cul- 
tivation in the Seoni Sub-Division and that 
the defendant's debts exceeded Rs. 25,000, 
Tnere was no decision on these points. 
The plaintiff also putin a written state- 
ment of the debts owed to him by the 
defendant. The Debt Oonciliation Board 
passed an order on February 6, 1935, 
Ex. P-7) declaring that the debts of three 
creditors including the plaintif Ramratan 


were discharged under s. 8 (2) of the. 


Act as these persons were absent though 
served. The plaintiff had brought a civil 
suit to recover his debt, and the question 
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now is whether that suit can proceed or it 
is barred bys. 16 of the Act. 

The lower Court has held that if the 
plaintiff can prove that the defendant had 
no cultivation within the Seoni Sub-Divi-- 
sion, that his debts exceeded Rs. 25,000, 
and that the defendant practised fraud on. 
the Debt Conciliation Board, then the 
Board could not entertain the application 
of the defendant and that if it proceeded on 
such an application when it had no juris- 
diction to entertain it,all its proceedings 
are void. ; 

It has therefore, held that the Civil 
Court can go into the question whether the 
Debt Conciliation Board had jurisdiction 
to pass the order discharging the debt 
due to the plaintiff. Another point also 
arises and that is when the creditor has 
filed a statement of the debt owing to 
him as required bys. 8 (1), whether the 
Board has any jurisdiction to pass an order 
under s. 8(2) saying that the debt has 
been duly discharged and whether such 
order can be qnestiined in the Oivil 
Court. 

As these points are of considerable im- 
portance arising in several cases, 1 think 
that they ought to be decided by a 
Bench of twoor more Judges, particular- 
lyas no Letters Patent Appeal would lie 
in this case. I would, therefore, refer the 
following questions for decisions by such 
a Bench:— 

“1 IE a debtor has no holding, land or village in 
the area for which the Debt Conciliation Board 
hes been appointed or if his debts exceed 
ks. 25,000, has the Board jurisdiction to attempt to | 
effect a settlement between him and his creditors 
and are such proceedings or orders passed there- 
in valid? 

(2) lfa creditor has complied with the provisions 
laid down in sub-s. (1) ofs. 8 of the Debt Oon- 
ciliation Act, has the Board jurisdiction to declare 
that his debt has been duly discharged under 
sub-s, (2) and ig such an order valid ? 

(3. Has the Oivil Court power to inquire whether 
there has been compliance with the provisions of 
the Debt Conciliation Act, and can the jurisdiction 
of the Board to pass such orders and the legality 
or validity of such orders be questioned in any 
Civil Court on the ground of fraud or on any 


other ground ?” 

Let the papers be laid before the 
Hon'ble the Chief Justice for the consti- 
tution of a Bench. 

Sir Hari Singh Gour, for the Applicant. 

Mr. J.N. Sén, for the Non-Applicant. 

Opinion of the Division Bench 

Pollock, J.—(January 4, 1937).—The 
following questions have been referred to | 
us for decision: — n 2 Sa 

““(1) If“a decree has no holding, land or village in 
the area for which the Debt Conciliation Board has ` 
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been appointed or if his debts exceed Rs. 25,000, 
has the Board jurisdiction to attempt to effect 
a settlement between him and his creditors and 
are such proceedings or orders passed therein 
valid ? 

(2) If a creditor has complied with the provisions 
laid down in sub-s. (1) of s. 8 of the Debt Oon- 
ciljation Act, has the Board jurisdiction to declare 
that his debt has been duly discharged under 
sub-s, (2) and is such an order valid? 

(3)Hasthe Civil Oourt power to inquire whether 
there has been compliance with the provisions of 
the Debt Conciliation Act, and can the jurisdiction 
ofthe Board to pass such orders and the legality 
or validity ofsuch orders be questioned in any 
Civil Court onthe ground of fraud or on any 
other ground ?” 


Under the C. P. Debt Conciliation Act 
(0. P. Act (Ií of 1933) provision is made 
. for the setting up of Debt Conciliation 
Boards to relieve agriculturists from in- 
debtedness by an amicable settlement 
between them and their creditors. “Debtor” 
is defined in s.2(f)of the Act, and s. 4 
provides that a debtor or any of his credi- 
tors may apply to the Board appointed for 
the area in which any holding, land or vil- 
lageof the debtor or any part thereof, is 
situate, toeffect a settlement between the 
debtor and his credit ors, subject to this pro- 
viso that no application shall be made if 
the debtor's debts exceed Rs, 25,000 rupees 
or such larger amount as may be prescrib- 
ed for each area. From this itis clear that 
the Board has no jurisdiction to effect a 
settlement except between a debtor as 
defined -above and his creditors, and if the 
Board exercised a jurisdiction which is not 
conferred by the Act, then all proceedings 
before the Board and orders passed by 
it are invalid. This has been conceded 
by Sir Hari Singh Gour. 


Sub-s. (1) of s. 8 provides that a notice 
must be served on all creditors calling 
upon themto submit a statement of debts 
owed to them by thedebtor, and sub s. (2) 
provides that every debt of which a state- 
ment is not submitted to the Board in 
compliance with the provisions of sub-s. 
(1) shall be deemed for all purposes and 
all occasions to have been duly discharg- 
ed. Icis only where the creditor fails to 
comply with the provisions of sub-s. (1) of 
that section that the debt is deemed to 
have been duly discharged under sub-s. 
(2). Here again itisclear, and Sir Hari 
Singh Gour has conceded, that the Board 
has no jurisdiction to declare that his debt 
has been duly discharged if the creditor 
art iano with the provisions of sub- 
8. (1). 

o far there is no difficulty, but the 
answer to the third question is not go 
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simple. Section 16 of the Act runs as.fol- 
lows: 

“16. No Civil Court shall entertain: — 

(a) any suit in respect of ~ i 

(i) any matter pending before a Board, or 

(ii) the validity of any procedure or the 
legality of any agreement made under thie Act, or 

(iii) the recovery of any debt recorded as 
wholly or partly payable under an agreement 
registered under sub-s. (2) of s, 12 from any per- 
son who, as a debtor, was party to such agree- 
ment, whether such agreement is, subsisting or 
not, or 

(iv) the recovery of any debt which has been 
deemed to have besn duly discharged, under 
sub-s. (2) of s. 8 except a debt which is revived 
under the proviso to that sub-section; 

(b) any application to execute a decree, the 
xeon of which is suspended under sub-s. (3) 
of s. 15," 


I must confess to some „difficulty in 
understanding what is meant by a suit 
in respect of any matter pending before 
a Board or a suit in respect of the validity 
of any procedure or the legality of any 
agreement made under this Act referred to 
in sub-els. (i) and Gi) of cl: (a). The 
matter pending before the ‘Board would 
appear to be an amicable settlement þe- 
tween the debtor and his creditors, and the 
only suit in respect of such a matter that 
I can think of, would be a suit restrain- 
ing the Board from making such settlement. 
Again, the only suit in respect of the 
validity of any procedure or the legality 
of any agreement made under this Act 
would appear to be a suit for a declara- 
tion that some procedure has been invalid 
or sme agreement illegal. 


l nowturn to subecl. (iii). If the Board 
had no jurisdiction to attempt to effect a 
settlement between the debtor and his 
creditors, as for example, where the debte 
or has noland inthe area fur which the 
Board has been appointed or where the 
debtor's debts exceed Ks. 25,000 or the 
prescribed figure, then all proceedings 
before the Board would be entirely invalid, 
and, though there may be an agreement 
which purports to be one under subes. (2) 
of s. 12, there would in effect be no pro- 
cedure under the Act at all and the Civil 
Court would have jurisdiction to inquire 
into the facts which would show that the 
Board had no jurisdiction. This also has 
been conceded. Further, if the Board in 
fact had no jurisdiction, then jurisdiction 
could not be conferred on it by fraud. If 
for example the debtor fraudulently con- 
cesled part of his debts soas to bring 
the total under Rs. 25,000 or if he fraudu- 
lently represented that he had land in the 
area for which the Board had been ap- 
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pointed and the Board was thereby in- 
duced to attempt to effect a settlement 
between him and his creditors, that pro- 
ceeding would be entirely invalid and the 
Civil Courts would have jurisdiction’ to 
inquire intothe factsto see whether the 
Board had jurisdiction. If, however, the 
Board had jurisdiction to attempt to effect 
a settlement and eventually an agree- 
ment was registered under subs. (2) of 
s. 12,then whether the procedure was 
correct or not and the decision right or 
wrong, I think, that the Civil Courts would 
have no jatisdiclion to entertain a suit in 
respect of the recovery of a debt re- 
corded as payable ubder such an agree- 
ment. The Civil Courts would not - have 
jurisdiction to look at the proceedings of 
the Board because s.18 prohibits the Civil 
Courts from entertaining any suit in res- 
pect of such a matter. . 

T now take sub-cl. (iv). Sub-s (2) ofs. 8 
provides that where a creditor has not 
compiied with the provisions of sub-s, (1) 
of s. 8 calling upon: him to 
statement of debts owedto him by the 
debtor, such debts shall be deemed for 
all purposes and all occasions to have been 
duly discharged. The subsection does 
not state that any order by the Boardis 
necessary on the point but simply states 
that where there has been no: compliance 
with the provisions of sub-s. (1) the debt 
shall be deemed to have been duly dis- 
charged, and sub cl. (iv) of cl. (a) ofa. 16 


prohibits Oivil Courts from entertaining: 


a suit in respect of the recovery of a debt 
which has been deemed to have been 
duly discharged under sub-s. (2) ofs. 8. 
The meaning of these provisions, in my 
opinion, is, where the facts are establish- 
ed showing thot there has been no com- 
pliance with the provisions of subs. (1) 
of s. 8, the debt must be deemed to have 
been duly discharged and that the Civil 
Courts have jurisdiction to inquire and 
must inquire whether those facts exist, ‘on 
proof’ of which it shall be deemed that 
the debt has been duly discharged. 

‘My answer tothe third question, there- 
fore, would be this. Ifthe Board had no 
jurisdiction to try to effect a settlement, 
all proceedings before it would be com- 
pletely invalid, and the Civil Courts would 
have jurisdiction toinquire whether those 
proceedings were invalid for want of 
jurisdiction, but if the Board had juris- 
diction to attempt to effect a settlement, 
then the Civil Courts would not pave 
jurisdiction to inquire whether that juris- 
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diction was properly exercised, and the 
legality or validity of any orders passedin ` 
the exercise of the -Board's jurisdiction 
could not be questioned in any Civil Court 
on any ground except perhaps fraud. 
As Ihave stated above, if ‘the Board had 
no jurisdiction. the fraud would not con- 
fer it; but if the Board had jurisdiction, 

then the fact that it failed to exercise that 
Jurisdiction properly would not entitle the 
Civil Courts to question the legality or 

validity of‘ the orders passed by the ` 
Board in the exercise of its jurisdiction. 
This applies only to suits or applications 
for execution, and I express no opinion on 
the question whether the proceedings of 
a Board can be called question in any 
other manner. 

The Act has been recently amended by 
O. P. Act XV of 1936, which came into force 
on May 8, 1936. By that Act s. 7-A was 
inserted which provides that where the 
Board admits the application as being 
within its jurisdiction or under sub-s. (1) of 
s. 7 dismisses it on the ground of want of 
jurisdiction. a debtor or his creditor may, 
within 30 days from the date of admission 
or of the order of dismissal, make an 
objection in writing to the Board against 


-such admission or dismissal and any orders 


pissed by the Board on sich objection ` 
soall be final, and that, if no objection.ig ' 
made or if an objection is made and de- ` 
cided as above, the jurisdiction of the Board 
shal] rot be questicned in any Civil Oourt. 
Ag this provides for an objection within 
30 days from the date of admission, the 
order of dismissal, I think it is clear that 
this section cannot have retrospective effect, 
but in cases where this section, applies, the 
result of it is that it is not open to any 
Civil Court to say that the Board had not 
in fact jurisdiction. ed 

Stone, C. J.—I agree. 

ORDER 

Pollock, J.—(WJanuary 20, 1937).—In 
view of the decision of the Division 
Bench, to which this case was referred, 
the suit must proceed, and this appli- 
cation for revision must, therefore, be 
dismissed with costs. Counsel's fee Rs. 100. 

N. Appeal dismissed. 
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_ RANGOON. HIGH COURT 
Criminal Revision Application No. 10-B 
of 1937 
February 25, 1937 
SPARG), J. 
RATI RAM— APPLICANT 
VETSUS 
EMPEROR—OppPosiTs Party 

Criminal Procedure Code (Act V of 1898), s. 236 — 
Applicability—Whether applies only when sections 
involved fall within same chapter—Penal Code (Act 
ALV of 1860),ss. 448, 341—Accused convicted under 
s. 448—Accused putiing forward every fact required 
for conviction under s. 341—Alteration of conviction 
tone under s. 341—Legaltty of. — - 

For the application of s. 256, Criminal Procedure 
Code, it is not essential that the cifences should fall 
under the-same chapter and there may be border- 

. line cases where the two offences concerned do fall 
under different chapters. Wiongful restraint is 
probably sucha border-line case, because, although 
it is under the chapter dealing with offences to the 
body, it is not necessary that anything be done 

. directly to the body at all; ıt maybe by locking a 
door or by building a wall, or something of that kind. 
‘There is, therefore, no necessary obstacle tothe ap- 
plication of s. 236 that the two sectious involved fail 
under different chapters of the Code. 

Where the accused was convicted unders. 448, 
Penal Code, but in his own defence the accused put 
forward every fact which would be required for a 
conviction under s. 34l; he put forward the fact that 
he and the complainant were joint owners of the 

property; he admitted that he put the padlock or the 
door and loeked it : 

Held, that if the charge were altered from one under 
s. 448 to one under s. 341, Penal Code, the accused 
could not be prejudiced. Emperor v. Gulam Mahomed 
Azam iland Lala Ojha v. Queen-Empress (2), 
referred to, 

. Cr. R. App. from an order of the Head- 
Quarters Magistrate (1), Myitkyina, dated 
December 16, 1936. eo. 

Mr..J.V. Kale, for the Applicant. 

Mr. K.C. Sanyal, for tne Crown. 

Order.—Tnhis ıs an application for revi- 
sion of the conviction and sentence passed 
by the learned Headquarters Magistrate 
of Myitkyina in his Criminal Kegular 
Trial No. 114 of 1936. In that case the 
applicant, Rati Rem, was convicted of an 
offence under s. 448, Indian Penal. Code. 
The complainant complained that the ac- 
cused, Rati Ram, whois the complainant's 
nephew, locked up.a room in a house 
belonging to the complainant by attaching 
a padlock to the outside of the door... ‘Lhe 
accused was at the time ving in another 
room in that same house, and ip was found 
that what the accused did was done to 
recover possession of his share of the prop- 
erty. The accused had, therefore, vaken 
the law into his own hands and had 
thereby rendered himself . liable for cri- 

; minal trespass. It is quite clear, on. the 

facts as found by the learned Magistrate, 


Raf RAM v. EMPEROR (RANG.) 


909 


that there was no criminal trespass. The 


‘accused was charged with trespassing by 


entering intoa room. It was quite clear 
that he did not enter that room but remain- 
ed outside it and attached his padlock to 
the door; there, therefore, could be no 
conviction under s.448, Indian Penal Code, 
and it is set aside. But, says Mr. Sanyal, 


what was committed was an offence under 


8. 341, Indian Penal Code. By locking up 
that door, which the accused admitted that 
he did, he voluntarily obstructed the com- 
Plainant from proceeding in a certain 
direction, namely, inside the room, and, 
therefore, committed an offence under 
s.c41, Indian Penal Code. Insupport of 
this view that what the accused did in this 
Case amounts toan offence under s. 34] 
Emperor v. Ghulam Mahomed Azam (1) was 
quoted. In that case a tenant was prce- 
vented from reachiug his room by an ob- 
struction built up by the landlord. This case 
is Very Similar in its essential facts to the 
present case. I think, therefore, that s. 341, 
Indian Penal Code, did apply to this case 
and nots, 448. 

. The turther question arises whether in 
this proceeding the conviction can ve alter- 
ed from one under s. 448 to one nnder 
8. 341, [Indian Penal Code. In support of this 
view 68 236 and 237, Criminal Procedure 
Code, were referred to. It was suggested 
that the facts which. were proved fell 
short ofan offence under s. 448, Indian 
Penal Ccde, only by the actual fact of 
entry upon. .the property, but that the facts 
that remained constituted an offence under 
8. 341; therefore, the case was one to which 
8. 236, Criminal Procedure Code, applied; 
1t. wasa casein which a series ot acts 
was of such a nature that it was doubtful 
which of several offences the facts would 
constitule. Therefore, the accused could 
be charged with having committed all or 
any of suck offences, under s. 237 of the 
Code; lhe could have been convicted of one 
offence, although he was not charged with 
it. Further Lala Ojha V. Queen-Empress 
(2) was referred to in further support of 
this proposition: part of the head-note of 
this case reads: l 

“Ifthe prosecution establishes certain acts con- 
stituting an offence and the Court misapplies the 
law by charging and convicting an accused person 
for an offence other than thatfor which he should 
have been properly eharged, and if notwithstand- 


ing such error the accused has by his defence 
endeavoured to meet the accusation of the commis- 


(1) 43 B 531; A IR 1919 Bom, 97; 51 Ind. Cas, 193: 
20 Gr. L J 417; 21 Bom. L R 261, i 
(2) 26 0 663; 3 O W N 653, 
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sion of these acts, then the Appellate Court may 
alter the charge or finding and convict him for 
an offence which those acts properly constitute, 
provided the accused -be not prejudiced by the 
alteration in the finding. Such an erroris one of 
form rather than of substance, and the alteration 
by an Appellate Court of the charge or find- 
ing would not necessitate a re-trial expressly on 
a charge of that offence.” 

It is suggested that in his own defence 


the accused put forward every fact which 


would be required fora conviction under ' ‘enan VI. 
` (b)— Holding’ in s. 113, if includes a tenure—Tenure- 


s. 341/.he put forward the fact that he 
and the complainant were joint owners of 
the property:. he admitted that he put the 
padlock on the door and Iccked it; there- 
fore, if the charge were altered from one 
under s. 448 to one under s. 341, Indian 
Penal Code, the accused could not be pre- 
judiced. Mr. Kale said that the two 
offences fell under different chapters of the 
Indian Penal: Code; the one fell under 
the chapter dealing with offences aguinst 
property and the other against the person. 
Therefore, it was not possible to substi- 
tute for a ccnviction under one section a 
conviction under the other, because the 
whole basis of the one conviction was 
different from the basis of the other con- 
viction. He referred to the Illustrations 
provided in s. 236 and pointed out that they 
all came fromthe same chapter of the 
Code. I think:.that when Illustrations to 
s. 236 of the Codé are looked for, the first ones 
that come tomind will generally be those 
about sections which fall under the same 
chapter of the Indian Penal Code, but that 
this is not essential and that there may be 
border-line cases where the two offences 
concerned do fall under different chapters. 
It appears to me that wrongful restraint 
is probably such a border line case, be- 
cause,.although it is under the chapter 
dealing with offences to the body, it is not 
necessary that anything be done directly 
to the body at all: it may be by locking 
a door or by building a wall, or something 
of that kind. Therefore, I do not see that 
there is any necessary obstacle to the ap- 
plication of s, 236 that the two sections in- 
volved fall under different chapters of 
the Code. I am of opinion that without 
risk of any injustice on the facts proved at 
the trial, the accused may be convicted of 
an \offence under s. 341, Indian Penal Code, 
and I record a conviction thereunder and 
sentehes him to pay a fine of Rs. 15 and 
in default of payment of the fine the ac- 
cused is to uadergo simple imprisonment 
for seven days. . 


Ni -` Order accordingly. 


PeovUcLa Nata Taadte v. anamsan matina (GAL) 


‘Hujja tali Akon (1), followed. 


' - Messrs, Jogesh 


denis 
- Judgment.—This 
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CALCUTTA HIGH COURT 
Civil Appeal No. 543 of 1936. 
February 5, 1937 
Nasim ALI anD R. C. Mirrer, JJ. 
PROFULLA NATH TAGORE—PLAINTIpR— 
APPELLANT 


~ Versus 
MAHAMMAD MALIHA AND OTJERgS— 
RESPONDENTS. 
Bengal Tenancy Act (VIII of 1885), ss, 113, 52 (1) 


holder tenants, if entitled to get benefit of s. 52 (1) 


The words “such rent” in the last part of s. 113, 
Sengal Tenancy Act mean rent as has been mentioned 
in the beginning of the section, namely rent of a 
tenure or holding which has been settled under 

hap. X. In the first part of the section a distinction 
has been made between a tenure and a holding. The 
word “holding” in the last part therefore must be 
taken in the same sense in which it has been used 
in the first part. The word “holding” therefore in 
the last part does not include a tenure. Ccnyequently 
the tenure-holder tenants are not entitled to get the 
benefit ofs 52 (1) (b), Bengal Tenancy Act, and are, 
therefore, not entitled to claim any reduction of their 
rent on account of deficiency in their area of their 
tenancy by diluvion. Naresh Chandra Basu v. 


OC. A. from the appellate order of the 
Additional District J udge, 2nd Court, 
Bakarganj, dated June 16, 1936. . 

Messrs, Brojo Lal Chakrabarty, Hiralal 


Chakrabarti and Mahendra Kumar Ghose, 


for the Appellant. 
h Chandra Roy and 
Mukunda Behari Mallik, for the Respon- 


Jl isa plaintiff's appeal 
arising out of suit for recovery of arrears 
of rent. The defence of the tenant-defen- 
dants is that they are entitled to get reduc- 
tion of rent on account of diminution of 
the area of this tenancy by diluvion. The 
trial Court decreed the suit ex parte at the 
rate claimed by the plaintiff. On appeal 
the learned Additional District Judge has 
come to the conclusion that the tenants 
are entitled to the benefit of s. 52 (1) (b )s 
Bengal Tenancy Act, and are entitled to get 
a reduction of their rents on account of 
alteration in the area of their tenancies by 
diluvion. He accordingly remanded the 
sult to the trial Court for determination of ` 
the amount by which the rent of the ten- 
ancy should be reduced. Hence this ap- 
peal by the plaintiff-landlord. 

‘The tenancy in question is admittedly 
within a temporary settled estate. The 
plaintiff has taken settlement of this estate 
from Government for a certain period after 
the rents of the tenancies within the estate 
were settled by proceedings under Chap. Xi 
Bengal Tenancy Act. The tenancy which 
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the defendants hold under the plaintiff is 
admitiedly a tenure. By s. 52 (1) (6), 
Bengal Tenancy Act, every tenant includ- 
ing a tenure-holder is entitled to a reduc- 
tion of rent in respect of any deficiency 
in the area of his tenancy by diluvion or 
otherwise. Section 113, Bengal Tenancy 
Act, however, lays down certain exceptions 
to this general rule. By this secti n where 
the rent of a tenure or holding has been 
settled under Ohap. X it is not liable to 
be eabanced except on the ground of aland- 
lord's Improvement or of a subsequent 
alteration in the area of the tenure or 
holding for 15 years, in the case of a 
tenure or an occupancy holding or the 
holding of an under-ratyat having occu- 
pancy rights and for five years in the case 
of a non-cccupancy holding or the holding 
of an under-raiyat not having occupancy 
rights and nosuch rent should be reduced 
within the aforesaid period save on the 
ground of alteration inthe area of the 


‘holding or on the ground specifed in s. 38, 


el. (a). 

‘The controversy between the parties in 
this appeal is whether the last part of 
S. 113 deprives a tenure-holder of his right 
to get reduction of rent under s. 52 (1} 1b). 
The words ‘such rent” in the last part of 
s. 113 mean rent as has been mentioned 
in the beginning of the section, namely 
rent of a tenure or holding which has been 
settled under Chap. X. The question is 
whether the word “holding” in the last 
part of the section includes a tenure, 
that is, whether it meansa tenancy. In 
the first part of the section a distinction has 
been made between a tenure and a holding. 
The word “holding” in the last part, there- 
fore, must be taken in the same sense in 
which it has been used in the first part. 
The word “holding”, therefore, in the last 
part does not include a tenure. It is con- 
tended by Mr. Roy appearing’ on behalf of 
the tenants that either the Legislature 
intended to include tenures within the word 
“holding” in the last part of the section or 
the word “tenure” was accidentally omitted, 
inasmuch as it cannot be conceived that 
the Legislature intended to deprive the 
tenure-holders of their rights to get reduc- 
tion from the rent payable by them to their 
landlords although. the rents payable to 
them by the raiyats holding under them 
would be reduced on account of deficiency 
in the area of their holdings by diluvion. Mr. 
Roy conceded that there was no provision in 
the law under which the -plaintiff could 


Claim reduction of his revenue from Govern- 
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ment during the period of his settlement. 
It may be that the Legislature wanted to 
place the proprietors as well as all mid- 
dlemen on the same footing and wanted 
to give protection only to the actual 
cultivators of the soil. We are, however, not 
concerned with the policy or logic cf the 


-law. We have got to interpret ihe law as 


it stands. The meaning of the word “hold- 
ing” in latter part of s. 113 is the sume 
as in the beginning of the section. It cannot 
include a tenure. This view is supported 
by the decision in the case in Naresh 
Chandra Basu v. Hujjatalt Akon (1). 
Under these circumstances we are of 
opinion that the tenants in the present case 
are not entitled to get the benefit of s. 52 
(1) (b) Bengal Tenancy Act, and are, 
therefore, not entitled to claim any reduc- 
tion of their rent on account of deficiency 
in their area of their tenancy by diluvion. 


The result, therefore, is that this appeal is 


allowed, the judgment and decree of the 
lower Appellate Court are set aside and 
those of the trial Court are restored. There 
will be no order for costs in this appeal. 


N, Appeal allowed. 
(1) A IR 1926 Cal. 1240; 97 Ind. Cas. 470. 





LAHORE HIGH COURT 
Second Oivil Appeal No. 1430 of 1936 
February 10, 1937 
TeK CHAND, J. 
ALI BAKHSH AND OTAERS— DEFENDANTS 
APPELLANTS 
VETSUS 
PIR BAKBSH—PLAINTIFF AND OTHERS — 
DEFENDANTS— RESPONDENTS 

Punjab Relief of Indebtedness Act (VII of 1934), 
ss. 5, 6—Suit pending on date of commencement of 
Act—Interest excessive—Duty of Court to re-open 
transaction from the beginning. 

Bys 6 of the Punjab Relief of Indebtedness Act 
the provisions of part 3 of the Act have heen made 
applicable to all suits pending on or instituted 
after the commencement of the Act. Accordingly, 
s. 5, which amends s.3 of the Usurious Loans Act, 
is clearly applicable to a suit pending at the time 
of coming into force of the Act. Under that section 
as amended, the Court is bound to re-open the 
transaction, if the rate of interest was “excessive.” 
The transaction must be re-opened from the begin- 
ning and it cannot be said that payment of interest 
made during the first three years after the execu» 
tion of the mortgage amounted to “past transactions 
already settled between the parties.” 

S. C. A. from a decree of the Senior Sub- 
Judge, Jullundur, dated June 25, 1936, 
against that of the Sub-Judge, Fourth 
Olass, Phillaur, dated July 19, 1935. 

Bakhshi Hazur Ali, for the Appellant. 


Mr. Parkash Chand, for Mr. Shamair 


v$ 


Chand and Mr. Shamair Chand, .for the 
Respondents. . . 

Judgment.—On November 9, 1928, Ali 
Bakhsh and others, defendants mortgaged 
certain house property to Pir Bakhsh plaint- 
iff for Rs. 400. ‘The amount advanced was 
‘to bear interest at Rs. 2-4-0 per cent. per 
mensem, payable at the end of each year, 
failing which compound interest was to be 
charged at the same rate. Admittedly, the 
mortgagors paid interest at Rs. 2-4-0 per 
cent. per mensen for tke first three years, 
regulary at the end of each year. 

On March 6, 1934, the plaintiff brought a 
suit for recovery of Rs. 500, reing the 
amount of principal and interest and com- 
pound interest at the stipulated rate for 
the period of two years and four months 
preceding the suit, after remitting Rs. 200. 
During tke pendency of the suit, the Punjab 
Relief cf Indebtedness Act (VII of 1934) 
came into force. The Subordinate Judge, 
accordingly Ye-cpened the entire transac- 
tion. He held that the stipulated rate of 
inlerest was in excess of the rate allowed 
by that Act and, therefore, the provisions ol 
the Usurious Loans Act as modified by 
Act VII of 1934 were applicable. He ac- 
cordingly calculated interest and compound 
interest at 9 per cent. pér annum from the 
daie of the mortgage, and after giving 
credit for payment already. made, found 
‘that the amount due to the plaintiff was 
Rs. 199 13-0 ahd passed a preliminary decree 
in terms of O. XXXIV, r. 4.- 

On appeal, the learned Senior Sub-Judge 
held that under Act VII of 1934, it was not 
competent to the Court to re-open “past 
transactions already settled between the 
parties" and, therefore, the plaintiff was 
held entitled to claim compound interest 
at Rs. 2-4-0 per cent. per mensen up to 
November 9, 1934, after which interest was 
tobe calculated at 9 per cent. per annum 
only. On these findings he held that the 
plaintiff was entitled to Rs. 488. He accord- 
ingly accepted the appeal and enhanced the 
decretal amount to Rs. 488. 
` The defendant has come in second appeal 
and it has been contended on his behalf 
that the view of the law’ taken -by the 
learned Serior Sub-Judge is erroneous. In 
my opinion, this contention is well-founded 
and must succeed. .By s.6 of Act VII of 
1934 the provisions of part 3 of the-Act have 
been made applicable to all suits “pending 
on or instituted after the commencement of 
the Act.” Accordingly s: 5, which amends 
s.3 of the Usurious Loans Act, is clearly 
applicable to the suit. Under that section; 
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as amended, the Court was bound to re-open 
the transaction, if the rate of interest was 
“excessive”. It is not denied that this was 
so, having regard to cl. (IV) of s. 5. It 
cannot be said that payment of interest 
made during the first three years after ihe 
execution of the mortgage amounted to 
“past transactions already settled between 
the parties’, as held by the Senior Sub- 
Judge. 

Itis admitted by the respondents’ Counsel 
that if the account is to be re-opened from 
the beginning, and interest is to be allowed 
at the maximum rate fixed by Act VII of 
1934, the amount due to the plaintiff is 
Rs. 199-13 0, as found by the trial Judge. 

I accept the appeal, set aside the judg- 
ment and decree of the learned Senior 
Sub-Judge and restore that of the Court cf 
first instance. Ocsts in the trial Cuurt 
shall be paid as ordered by that Court. ‘The 
parties shall bear their own costs in this 
Court and the lower Appellate Court. 

N. Appeal accepted. 


CALCUTTA HIGH COURT 
Civil Suit No. 1928 of 1934 
December 18, 1936. 
Lorgt-WIuutams, J. 
Shrimait HARIDASI DEBI—Puaintire 
versus 
MANUFACTURERS LIFE INSURANCE 


Co., Ltp.— DEFENDANTS ee. 
Married Women's Property Act (IIT of 1874},3.6— . 
Official Trustees Act (II ‘of 1913), s. 7—Inconsis- 
tency—W hich prevails-—Interpretation of Statutes— 
S.6, provisions of, how to be enforced—Insurance 
Policy—Appointment of trustee — Official Trustee, if 
to be appointed. 
~ The rule of interpretation with regard to inconsis- 
tent statutes is that wheie two Acts are’ inconsistent 
the later will be read as having impliedly 1epealed 
the earlier. Therefore, applying this principle, the 
provisions of the Official Trustees Act override 
in this respect, s. 6, Married Women's Property 
Act. But the real explanation of this apparent 
inconsistency is that s. 6, Married Women's 
Property Act does not apply to the corporation 
gole which has been created under the provisions 
of the Official Trustees Act of 1913; that is to 
say the Official Trustee mentioned in s. 6, Married 
Women's Property Act is not the legal person referred 
to in the Official Trustees Act of 1913, which is a 
corporation sole. The Official Trustee referredto in 
8. 6, who was appointed under the provisions of sg. 10 
of Act XVII of 1864, has altogether disappeared. That 
office no longer exists andto that extent the pro- 
visions of g. 6, Married Women's Property Act, can- 
not be put into operation. The result is that to en- 
force the provisions of thet section with regard to any 
policy which is issued under it, trustees must be ap- 
pcinted either by deed executed by the husband im 
his life-time, or by the Court under the powers which 
it has to appoint trustees under the Indian Trustees: 
Act,’ Consequently it ‘ig not mecéssary to appoint 
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the Official Trustee, that is to say, the holder of the 
office created under the provisions of the Official 
Trustees Act of 1913, 


Messrs. P. C. Ghose and J. N. Majumdar, 
for the Plain tiff. 

Messrs, Surita Sambhu Banerjee- and K. 
B. Bose, for the Defendants. 

Mr. Westmacott, for the Official Trustee, 
Bengal. 


_ Judgment.—In this suit, as originally 
instituted Shrimatt Haridasi Debi, a Hindu 
widow, was the plaintiff and the Manufac- 
turers Life Assurance Oo., incorporated in 
Canada, a limited liability company, carry- 
ing on its business in India were the 
defendants. The plaintiff claimed a sum of 
money under a policy of insurance effected 
by her husband upon his own life and 
expressed to be for the benefit of. his wife, 
the plaintiff; that is to say it was a policy 
issued under the provisions of s. 6, Mar- 
ried Women’s Property Act (Act III of 1874). 

After the institution of the suit the 
defendants raised the point that even if 
the policy money were payable,it could not 
be paid to the plaintiff, because s. 6 pro- 
vides thatany such money shall be deem- 
ed tobea trust for the benefit for the 
wife. Consequently an application was made 
to Panckridge, to appoint a special 
trustee within the meaning of the section. 
This application was granted and a special 
trustee was appointed by the Court and 
added as a co-plaintiff. The application was 
made ex parie. That order stands, but the 
defendants have raised another point, name- 
ly that the learned Judge had no power to 
make such an order underthe terms of the 
section, and that the Oificial Trustee is the 
only person to whom the defendants are 
under any obligation to pay the money, 
if indeed the money has become payable 
to anybody. Thereupon an application was 
made on behalf of the plaintiff to the 
Official Trustee asking him to undertake 
this trust and prosecute the suit on behalf 
of the plaintiff, the only beneficiary under 
the trust. The Official Trustee pointed 
out that he had no funds available to meet 
any decree for costs which might be given 
against him or to instruct attorney and 
Counsel on behalf of the plaintiff benefi- 
ciary, and that he was unwilling to un- 
dertake the trast unless the plaintiff 
beneficiary secured him to the extent of 
Rs. 10,000 which the’ p.aintiff beneficiary 
was unable to provide. 

At first sight I was under the impression 
that the Official Trustee could not refuse a 
trust apparently imposed by s.6 upon hin, 
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but aftér further consideration it seems to 
me obvious that there are inconsistencies 
between tke provisions of s. 6, Married 
Women's Property Act and the Official 
Trustees Act of' 1913. Under s. 7 of 
the latter Act, the consent of the Official 
Trustee is required before any trust which 
can be imposed upon him. He may act 
as trustee only if hethinks fit, and under 
sub-s, (iii) he may decline any trust either 
absolutely or except on such conditions as 
he may impose. Sub-section (vii) provides 
that he shall be the sole trustee. These 
provisions obviously are inconsistent 
with the provisions of s. 6, Married Women’s 
Property Act, because those provisions are 
mandatory, and with reference to any such 
sumas is the subject of the present suit, 
it is provided that he shall stand in the same 
position as if he had been duly appointed 
trustes thereto by the High Court under Act 
XVIL of 1861, s 10; that is to say, 
his consent is to be assumed be- 


aa 


cause it is to be assumed that he has been 


duly appointed trustee. 

Now the rule of interpretation with regard 
to inconsistent statutes 1s that where two 
Acts are inconsistent the later will be read 
as having impliedly repealed the earlier 
(Oraies on Statute Law, Edn. 4, p. 310). 
Therefore, applying this principle, the pro- 
Visions of the Official Trustees Act override 
in this respect s 6, Married Women’s 
Property Act. Butin my opinion the real 
explanation of this apparent inconsistency 
is thats. 6, Married Women’s Property Act 
(Aci III of 1874) does not apply to the 
corporation sole which has been created 
under the provisions of the Official Trustees 
Act of 1913 that is tosay the Official Trustee 
mentioned in s. t, Married Women’s Pro- 
perty Act isnot the legal person referred 
to in the Official Trustees Act of 1913, which 
is a corporation sole. The Official Trustee 
referred to in s. 6, who was appointed 
under the provisions of s.10 of Act XVII 
of 1864, has altogether disappeared. That 
office no'longer exists and to that extent 
the provisions of s. 6, Married Women’s Prop- 
erty Act, cannot be put into operation. 

The result is that to enforce the provisions 
of. that section with regard to any policy 
which is issued under it, trustees must be 
appointed either by deed executed by the. 
husband in his lifetime, or by the Court 
under the powers which it has to appoint 
trustees under the Indian Trustees Act. 

At first sight it looks as if the meaning 
of s. 6 is that the expression “special 
trustees” refers only to trustees appointed 


iri 


- favour -of the 


' minary issue incurred cn November 
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by the husband in his lifetime. If however 
that had been intended, in my opinion the 
words would “have been duly appointed" 
instead of “are duly appointed". The 
latter expression would, cover an appoint- 
ment made after the death of the husband, 


and such an appointment can only be 
-made by the Court. The section refers to 


special trusteesin the plural. In the present 
_@ase only one trustee has been appointed 


by tkeCourt, but there is nothingin the 


` Act providing that any number of trustees 
‘must be appointed, 
‘*-Olauses Act, provides that unless there is 
‘anything repugnant 
‘ context, words in the singular shall include 


and s. 13, General 
in the subject or 


‘the plural and vice versa. 
' hold therefore that-a trustee has been 


‘ properly. appointed within the meaning of 
‘the section, and that, it is not necessary to 
- appoint the Official Trustee, 


| that is to 
say, the holder of the office created under 
ne Poe of the Official Trustees Act 
o ; 


point any trustee or toadd him as a party, 
‘for the purpose'of this suit. The plaintiff 


‘Shrimatt Uaridasi Debi, obviously is the 


sole beneficiary under the trust, if any 


-trust exists, and therefore is the person who 
-has the chief interest in prosecuting this 


suit. The suit, therefore, could have pro- 


-ceeded without adding a trustee. But it 


is true that if the decision has been in 
: plaintiff, the defendants 
could have raised the point that they 
were under no obligation to pay thé sum 


, decreed, except to trustees duly appointed 
within the meaning of the section. 


© In the circumstances the suit must now 
~proceed, and in the event of the plaintiff 
succeeding, the sum decreed will be paid 
to the trustee who will hold it in trust as 
provided by s. 6. 

In view of the opinion which I have 
formed, neither of the questions raised by 
the Official Trustee of Bengal in his peti- 
dlon arises, and it is unnecessary to give 
any further direction to the Official 
The det dant 

he defendant ccmpany will pay tothe 
plaintiff the costs of hearing of thie ak 
1 17, 
end to-day, which will be treated as one 
day’s costs. 


N. Order accordingly. 


TIRUMALAMUTAU ADAVIAR v, SUBRAMANIA ADAVIAR (MADR 


~fibid. 
I doubt whether it was necessary to ap- hi xg 


170 10 
MADRAS HIGH COURT 
Second Civil Appeal No. 504 of 1932 
November 4, 1936 : 
VABRADACHARIAR, J. . 
8. TIRUMALAMUTHU ADAVIAR 
—DeErennant No. 1- APPELLANT 
VETSUS : 
SUBRAMANIA ADAVIAR,. MINOR BY 
Court Guarpran N. RAJARAMA AYYAR, 
Apvooatg, Higa CouRT AND oTHERS~— 
PLAINTIFFS Nos. 1 AND 2 AND DEFENDANT 
No. 2—RESPON DENTS 

Hindu Law—-Partition — Creditor's rights, if can 
be defeated by partition — Fraudulent partitton— 
Mala fide character of partition — Whether affects 
credttor’s rights to attach son's share in execution of 
decree obtained against father alone. 

A partition will not defeat the rights of the credi- 
tor, though it may have some bearing on the pro- 
cedure to be followed by him for the realisation of 
hia debt. [p. 916, col. ił] j 

The mere fact that members of a family who are in 
law entitled to enter into a partition at any time they 
choose, happen to.enter into a partition cannot at a 
time most inconvenient toa creditor make it fraudu- 
lent in the -sense that the creditor can ignore it, 


Except in cases where the mala fide character of 
the:partition is such as to lead the Court to come to 
the conclusion that the partition was not intended to 
be operative at all, the mala fide character does not 
have any bearing on the question of the creditor's 
rights to attach the son's share in execution of a 
georee obtained against the father alone. [p. 917, col. 


Case-law discussed. | 

S. C. A. against the desree of the District 
Court of Tinnevelly in A. 8. No. 73 of 1931 
preferred against the decree of the Court of 
the District Munsif of Ambasamudram in 
O. 8. No. 95 of 1930. 

j Mr. P. N. Appasami Ayyar, for the Appel- 
ant. 

' Mr. S. Rajaram Ayyar, for the Respond- 
ents. 

Judgment —This Second Appeal arises 
out of a suit brought by two minors for 
a declaration that the properties which 
according to them fell to their shares at 
the partition evidenced by Ex. A are not 
liable to be seized in execution of the 
decree obtained against their father in 
8. ©. 8. No. 831 of 1928 on the file of the 
Sub-Court of Tinnevelly. The lower Appel- 
late Court granted the declaration; hence 
this appeal by the decree-holder. The par- 
tition under Ex. A was effected soon after 
the passing’ of the decree in the Small 
Cause suit and it is in such suspicious 
circumstances that both the lower Courts 
have taken the view that it must have 
been brought about for the very purpose 
of preventing the decree-holder in Small 
Cause suit from executing his decree against 
the properties that might be allotted to 
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the shares of the minor sons. In that sense, 
the partition may be said to be fraudulent 
or mala fide, and I see no reason to differ 
from that conclusion, though I must point 
out that that conclusion can be based only 
upon inferences from the proximity of dates 
and the fact that the plaintiffs being minors, 
there was no other reason for a partition 
at that particular juncture. No oral evi- 
dence has been adduced inthis case. The 
point for determination in the second 
appeal is, taking the partition to be frau- 
dulent in that sense, has it the effect of 
precluding the decree-holder from execut- 
ing his decree against the properties allotted 
to the shares of the sons in that parti- 
tion. 

So far.as the decisions in this Oourt go, 
there can be little doubt that but for the 
fraudulent purpose of the partition the 
decree-holder cannot reach the son's shares 
in execution of the decree obtained against 
the father- alone. Mr. Appusawmi Aiyar 
has invited my attention to the decisions 
in the other High Courts which reveal con- 
siderable conflictof judicial opinion on the 
question of the executability of a decree 
obtained against the father alone as against 
the shares allotted to his sons at a parti- 
tion. Some of them proceed on the footing 
that there is no justification for drawing 
a distinction between liability in a separate 
suit against the sons and the liability of 
the shares to be proceeded against, in exe- 
cution of the decree obtained against the 
father. In some, the decision of-a Full 
Bench of this Court in Subramanya Aiyar 
v. Sabapathy Aiyar (1), is regarded as war- 
Yanting the above view, though, with all 
respect, I would observe that this does not 
appeal to me, to be correct. In some cases, 
again à distinction is drawn between a 
partition which takes place after the money 
decree has been obtained against the father 
and a partition which takes place before 
the money decree. This distinction is based 
on the ground that, where the decree is 
obtained before partition, though execution 
proceedings may be started after partition, 
the father might well be deemed to have 
been sued in a. representative character 
and that, therefore, the decree, though in 
name only against the father might well 
be treated as a decree against the sons 
as well. It is sufficient tor my present 
Purpose to say that it will be difficult to 
apply this theory of representation when 


(1) 51 M 361; 110 Ind. Oas. 141; (1928) M W N 346; 
27 4 W 688; A I R 1928 Mad. 657; 54 M LJ 726 
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a suit is brought against the father on a 
promissory note executed by himself. It 
has often been pointed out that in a suit 
of that kind, the cause of action against 
the father is on the note and the cause of 
action as against the sons is on their Hindu 
Law liability, and it is difficult to speak 
of the father as “representing” the sons 
in a suit on a promissory note when it will 
not be open to him to raise defences which 
will undoubtedly be open to the sons if 
they had been impleaded in the auit. 
Another line of authority draws a distinc- 
tion between cases of bona fide partition 
and of fraudulent partition, and founding 
themselves upon the observations in Krish- 
naswamy Konan v. Ramaswamy Aiyar (2) 
they hold that where the partition is 
fraudulent the decree obtained against the 
father may even be executed against the 
properties allotted to the sons at such 
partition. Even if this view could be held 
to be right, there is considerable difference 
of opinion in the authorities as to what is 
exactly meant by the expression ‘fraudu- 
lent partition’. If as was held in Inder Pal 
v. The Imperial Bank (3) tke partition is 
found to be colourable there should be no 
difficulty in ignoring it. If, on the other 
hand, it is merely what must be described 
as a fraud upon the creditors, I do not 
‘see any justification for holding that for 
purposes of execution, such partition can be 
ignored. 

That the expressions ‘bona fide partition’ 
and ‘mala fide partition’ have been differ- 
ently understood by different Judges and 
on different occasions can be gathered from 
the observations in Jagannadha Rao v. 
Viswesam (4), Kishen Sarup v. Brijrajz 
Singh (5), Gaya Prasad v. Nurlidhar (6j 
and Atul Krishna Ray v. Nandanji (7). I 
must also point out that when one speaks 
of a fraudulent partition brought about 
by a father with a view to defeat his 
creditors, two questions may be intended 
to be compromised in the consequences 
sought to be deduced therefrom. One is 
with reference to the possibility of the 
father alloting to himself a much smaller 


(2) 22 M 519; 9 M L J 127, 

(3) 87 A 214; 28 Ind. Oas, 593313 ALJ 211; AIR 
1915 All. 126. 

(4)47 M 621 at p 624; 80 Ind, Gas. 228; 46M LJ 
590, 19 L W 691; AL R 1924 Mad 682. 

(5) BL A 932 at pp. 936, 937, 946; 121 Ind, Oas. 257; 
AIR i AU, 726; (1929) A LJ 941; Ind. Ral. (1930) 
All, 129. 

(6) 50 A 137 at p 141; 104 Ind. Oas. 406; 25 A LJ 
$29; AIR 1927 All. 714. 

(7; 14 Pat. 732; 157 Ind, Cas, 53; A IR 1935 Pag, 275; 
16 P L T 393; 1 B R69; 8R P 69 (F B). 
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share- than he would be otherwise entitled 
to. An objection on this score would pie- 
sumably be one to be dealt with under 
s. 53 of the Transfer of Property Act. [Cf. 
Veerappa Chettiar v. Annamalai Chettiar 
(8)]|. The other consequence sought to be 
implied is that the partition should be 
ignored and the sons treated as if they 
still continued to be joint with their father. 
No-doubt the observation in Krishnaswamy 
Konan v. Ramaswamy Aiyar (2) would seem 
to support such a contention. But the 
observation was only made as a reservation 
in:that case and could scarcely be treated as 
a decision by itself. 

Dealing with the matter on principle, it 
is difficult to see how the mere fact that 
members.of a family who are in law entitled 
' to enter into a partition at any time they 
choose, happen to enter into a partition 
‘at a time most inconvenient to a credi- 
tor can make it fraudulent in the sense 
that the creditor can ignore it. The law 
provides ways.in which the creditor. can 
avoid any injurious consequences arising 
therefrom, namely, by impleading the sons 
in the action that he may bring against 
the: father because it is now well establish- 
ed by the: preponderance of authority in 
Nearly all the Courts that a partition will 
not defeat the rights of the creditor, though 

it may. have some bearing on the procedure 
~ to be followed by him for the-realisation of 
his debt. 

- Having regard to the above considera- 
tions, I do not think I need do more than 
refer to the cases cited by Mr. Appusawmy 
Ayyar. on behalf of the appellant, namely, 
Kishen Sarup v. Brijraj Singh (5), Jawahir 
Singh v. Parduman Singh (9), Atul Krishna 
Ray v. Nandanji (7) and Raghunandan 
Pershad v. Moti Kam(10),-Annabhat Shanker- 
bhat v. Shivappa Dundappa (11) and Yada- 
valli Suryanarayana v.Chella Viswanadham 
(12) do not help the appellant, because in 
these cases the person who wanted to get 
his property exempted from the attachment 
was a: party to the money decree or the 
question of his liability was raised in the 
course of the money suit itself. Dorai- 
(8) 68M LJ 157; 156 Ind. Cas. 439; (1935) M W N 


190; A 1 R 1935 "Mad. 316; 41 L W 431; 7 R M 
- ($) 1d Lah. 399; 141 Ind. Cas. 424; A I R 1933 Lah. 
116; Ind. Kul. (1933) Lah. 119; 34 P L R291. 
(10) 6 Luck 497; 119 Ind. Oas. 449; A I R 1929 Oudh 
406; Ind. Rul. (1929) Oudh 529; 60 W N 689 (EF B): 
- (41) 52 B 376; 110 Ind. Cas, 269; 30 Bom, L R 439; 
ATR 1028 Bom, 232. - 
(12) 71M L J 518; 168 Ind. Cas 686; 44 L W 476: 
(936M W N 1104; A 1 R1936 Mad. 956; 9 RM 
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swami 7. Nagaswami (18) may no doubt 
appear to be in favour of the appellart’s 
contention. But, rightly or wrongly, the 
learned Judges based their decisiin on the 
ground that in that case the objecting sons 
had:been impleaded as parties to the suit 
against the father though, in that suit they 
were exonerated. It is rub for me to 
canvass the correctness of ihat decision; 
but the learned Judges expressly make 
this circumstance the distinguishing factor 
when they refer to the observaticns of 
Ananthakrishna Ayyar, J. in Subramanya 
Aiyar v. Sabapathy Atyar (1). ‘The view 
taken in Kameswaramma v. V.V. Subba 
Rao (14) has been consistently followed in 
this Court to the extent of recognising the 
distinction between the right of the credi- 
tor to proceed by a separate suit against 
the sons even after partition and his right 
to attach the sons’ shares in- execution.of 
the decree obtained against the father. [C7 
Adivi Bapiraju v. Tummalapalli- Sree- 
ramulu (15). See also Veerappa Chettiar v. 
Annamalai- Chettiar (8) and Appeal’No. 25 
of 1932 Maravaneni Veerayya v. Sri Rajah 
Bomadevara Venkata (16)]. If, as recognised 
in Krishnaswamy Konan v. Ramasawmy 
Atyar (2) and Kameswaramma v. V. V. 
Subba Rao (14), the attachability of the sons’ 
shares depends upon the -power of the 
father to alienate it at the time the eredi: 
tor seeks to attach the same, it-is difficult 
to: see how the fact of the partition being 
one intended to defraud creditors can make 
any difference. If it was-intended to be 
operative .and is in law operative, to bring 
about a division in status between the 
father- and tue sons, the father's power 
of alienating the shares allotted to the sons 
at such partition must have come to. am 
end with it the-right of the creditor to attach 
such shares. À 

The question of the bona fides or mala 
fides- of the partition has been referred to 
in some of the decisions for another reason, 
namely the suggestion sometimes made . 
that ifthe partition was bona fide in the 
sense that sufficient provision has been 
Made therein even for the discharge of 
the debts of the father, the shares allotted 
tothe sons at such partition. ought not. to 
be held liahle at allin any. kind of.pro- 

(13) A I R 1929 Mad. 898; 121 Ind. Cas, £63; Ind. 
Rul. (19380) Mad. 271. 

(14) 38 M1120; 24 Ind. Cas, 474; AIR 1914 Mad. 
328; 27 ML J 132; (1914) M W N 742. i 

(15)40 L W 586; 152 Ind. Cas. 459; A IR-1934 Mad, 
612; (1834) M W N 1027; 7 R M 231. 

(16) 168 Ind. Cas. 294; A I R 1936 Mad. 887; (1936) 
i sol 1176; 44 L W 861; I L R (1937) Mad. 66; 9 R- 
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ceeding for the pre-partition debts of the 
- father. Whether that proposition is well 
founded or-not, that appears to have been 
the reason for drawing the distinction in 
some of the cases between bona fide parti- 
tions and fraudulent partitions. Except in 
cases where the mala fide character of the 
partition is such as tv lead the Oourt to 
come fo the conclusion that the partition 
was not intended to he operative at all, 
I am unable to see how the mala fide 
character bears on the question of the credi- 
tor’s rights to attach the sons’ share in 
execution of a decree obtained against the 
father alone. I am, therefore, of opinion 
that the conclusion of the lower Appellate 
Court is right. The second appeal fails and 
is dismissed with costs. 
Leave granted. 
A.-N. Appeal dismissed. 


; CALCUTTA HIGH COURT 
Civil Appeal No. 415 of 1934 
December 22, 1936 
Nasim ALI AND R. O. Mirren, JJ. 
RADHA RAMAN SAH åA—APPELLANT 
, Versus 
-MAKHOM LAL GANGULY AND OTAERg— 
RESPONDENTS. 

, Civil Procedure Code (Act V of 1908), O. XXI, 
T. 92,8. 47—-Application to set aside sale—Compro» 
mise—Payment of instalments agreed to~Sale to be 
‘confirmed on failure to comply—Payment of decretal 
amount but not as per compromise—Lower Appel- 
-Jate Court ordering enquiry on merits—Held, order 
was not proper and was not under s. 47, 

The judgment-debtor applied to set aside a sale 
in execution. On a subsequent compromise the 
judgment-debtor agreed to pay the decretal amount 
incertain instalments and that on failure to comply 
with the terms of the compromise, the application 
to set aside the sale would be dismissed without 
-evidence and sale confirmed. Payments were made 
‘towards full satisfaction of decretal amount but not 
as agreed inthe compromise. Thetrial Court held 
that there was substantial compliance with the com- 
‘promise and set aside the sale. On appeal, the Court 
theld that there was no compliance with the com- 
promise but ordered the case for setting aside the 
-sale to be heard on merits : 
~ Held, the lower Appellate Court was wrong in not 
making an order dismissing the application for 
‘setting aside the sale and in not confirming the sale, 
The order was not an order under s 47, Oivil Pro- 
BE Code, and hence no second appeal lay. [p. 919, 
col, 1. 

O. A. from the appellate order of the 
‘Additional District Judge, First Court, 
‘Bakargunj, dated April 30, 1934, 

Mr. Gunendra Krishna Ghose, for the Ap- 
pellant. 

Messrs. Satindra Nath Roy Choudhury and 
Ramendra Chandra Roy, for the Respon- 
dents, ; : 

Judgment.—tThe facts which give rise to 


RADHA RAMAN SAHA v. MAKHOM LAL GANGULY (OAL) - 


917 


this appeal are as follows: The appallant 
purchased certain properties belonging to 
the respondent on December 5, 1931 for 
Rs. 2,795 at an execution sale held in exe- 
cution of a decree obtained by him against 
the respondents. The judgment-debtors 
made an application for setting aside the 
sale under O. XXI, r. 90, Civil Procedure 
Code, on January 13, 1982. On June 4, 1932 a 
petition was filed by the decree-holder 
and the judgment-debtor in the case arising 
out of this application stating that the case 
was compromised on the. following terms: 
(1) That decree-holder will withdraw out 
of the money Rs. 2,995 deposited by him. 
(2) That sale will be set aside if the 
judgment-debtor pays the decretal amount 
in three kists, namely Rs. 500 on Askar 30, 
1339 corresponding to July 14, 1932 Rs. 400 
on Aswin 12, 1339 corresponding to Sep- 
tember 20,1932 and the balance, namely 
Rs. 3,575 on Poush 23, 1339 correspondig to 
January 13, 1933. (3) In case of default 
in the payment of any kist the application 
for setting aside the sale would be dis- 
missed without any evidence and the sale 
would stand and be confirmed. (4) Ifthe 
whole decretalamount be paid according 
to the kists the application for setting aside 
the sale will be allowed without any 
evidence andthe sale will be set aside: 
The executing Court passed the following 


order on this compromise: 

“Both parties have filed a petition of compromise. 
Let the compromise be recorded. Let the case be 
disposed of on compromise.” 


On July 14, 1932, that is on the last date 


‘ of the first kist, the judgment-debtor made 


an application to the Court for extending 
the time: for the payment of the first ‘ist. 
The Court rejected the application by the 


following order: 

“The Court has no power to extend time unless a 
joint petition be made, The prayer is refused and 
the petition stands rejected.” 

On July 29, 1932 the Curt confirmed 
the sale and dismissed the execution case 
on part satisfaction. On August 13, 1932 
the judgment-debtor made an application 
for review of the orders rejecting his 
application for extension of time which 


-was filed on July 14, 1932, and confirming 


the sale. While this application for review 
was pending the judgment-debtor with the 
permission of the executing Court deposit- 
ed in that Court towards the satisfaction 
of the decree Rs. 700 on September 29, 1932, 
Rs. 3,073-9-3 on January 14, 1933, Rs. 500 on 
January 24,1933 and Rs. 212-12-0 on August 
5, 1933. On July 8, 1933, the application for 
review was granted and the order rejecting 
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the ` judgment-debtor's application for 


extension of time and the order confirming: 


the sale were set aside andthe case for 
Setting aside the sale was restored along 
with the petition of ccmpromise. On Sep- 
tember 6, 1933, the Subordinate J udge came 
to the conclusion that the judgment-debtor 
had complied substantially with the terms 
‘of compromise. He accordingly set aside 
the sale and dismissed the execution case 
as the decree was fully satisfied. An ap- 
peal was thereupon taken by the decree- 
‘holder to the lower Appellate Court. The 
learned Additional District Judge who 
heard this appeal cameto the following 
conclusion: 1. That the appeal against 
‘the order of the Subordinate Judge was 
competent inasmuch as the order setting 
aside the sale was made under O. XXI, 
T. 92, Oivil Procedure Code, and the order 
dismissing the execution case on satis- 
faction was an order under s. 47 of the 
Code. 2. That the intention of the parties 
at the time when the case for setting 
aside the sale was ccmpromised was that 
the entire decretal amount should be paid 
within the month of Poush 1339 B.S. and 
‘that the instalments were fixed with a 
view to secure payments within that 
time and’ that the date for the payment 
of the first kist was not the essence of 
this contract. 3. That Rs. 700 out of the 
decretal amount remained unpaid at the 
end of Poush 1339 B. S. 4. That out of 
this amount Rs. 500 was not deposited 
in time as the judgment-debtors were 


misled by the mistake of the officers of | 


the Court in calculating the balance of 
the decretal amount. 5. That there was 
deliberate default in the payment of the 
remaining Rs. 200 by the end of Poush and 
that this amount was paid seven months 
after. 6. That the judgment-debtor did 
not comply substantialy with the terms 
of compromise. 

He accordingly set aside the order of the 
learned Subordinate Judge setting aside 
the sale. He however did not confirm the sale 
„but ordered the case for setting aside the 
sale to be heard on merits as he was of 
opinion that the compromise was not 
binding on the judgment-debtor as it was 


entered into by the Receiver without the. 


consent of the Court appointing him Receiver. 
The decree holder appeals to this Court. A 
‘preliminary objection has been taken to 
the competency of the appeal by the learned 
Advocate appearing for the respondent on 
‘the ground that the order of the learned 
District Judge against which the appeal 
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has been preferred does not come under. 
s. 47 of the Code and consequently a 
second appeal to this Court is not maiu- 
tainable. . 
The learned Subordinate Judge set aside 
the sale and dismissed the execution case on 
full satisfaction as he was of opinion that 
the judgment debtor had substantially com- 
plied with the terms of compromise. The 
learned District Judge has vacated this 
order but he has not confirmed the sale 
and has ordered the application for setting 
aside thesale tobe heard on merits by 
the Subordinate Judge after taking evi- 
dence as he was of opinion that the com- 
promise was not binding on the judgment- 
debtors. The contention of the appellant is 
that the decision of the District Judge 
amounts to this that the decree has not 
been satisfied by the auction sale of the 
judgment-debtors’ properties and conse- 
quently it is a decision on a question relat- 
ing tothe satisfaction of the decree. In 
every case where the sale is set aside by 
the trial Court, but is confirmed by the 
lower Appellate Court on appeal under 
O. XXI, r. 92, after the lower Appellate 
Court disallows the application for setting 
aside the sale, the decree is satisfied 
either in whole or in part as the sale 
proceeds go to thesatisfaction of the decree. 
If the contention ofthe appellant be given. 
effect to, there would bea second appeal 
to this Court by the aggrieved party in every 
such case ands. 10£ (2) ofthe Code which 
lays down that no appeal shall lie from any 
order passed in appeal, would be rendered 
nugatory. An application for setting aside 
a sale under O. XXI, r. 90, may be dis- 
allowed either because the evidence adduced 
by the applicant does not establish his 
allegation in the petition or because he 
fails to adduce any evidence in support 
of his case. By the compromise in this 
case the judgment-debtor’s right to adduce 
evidence in support of his application for 
setting aside the sale was gone as soon 
as he failed tocomply with the terms. In 
principle, therefore, itis difficult to distin- 
guish this case from a case where the 
judgment-debtor’s application for setting 
aside a sale is disallowed on the ground 
that the evidence adduced by him to 
prove his allegations in his petition fails: 
to substantiate them. When the Subordi- 
nate Judge set aside the sale he did so 
under r.92, because he found that the 
judgment-debtor had complied with the 
terms of the compromise and consequently 
the allegations in his petition ‘must be 


1937 
taken as proved, though no evidence was 
given by him to prove them. The District 
Judge onthe other hand found that the 
judgment-debtor had not complied with the 
terms of the compromise and the effect of his 
finding in view of the terms of the compro- 
mise is that the judgment debtor's allega- 
tions in the petition for setting aside the 
sale must be taken as not proved. The 
appellant's contention is that the District 
Judge in hisown finding should have re- 
jected the application for setting aside the 
sale and confirmed the sale if his view 
that the compromise is not binding on the 
judgment-debtor is wrong. If this conten- 
tion is correct, the position is that the 
lower Appellate Court has not made the 
proper order under r. 92, or in other words 
he was wrong in not making an order 
dismissing the application for setting aside 
the sale and in not confirming the: sale. 
The order of the District Judge, therefore, 
is not an- order under s. 47 of the Oode. 
The preliminary objection taken by the 
respondent must, therefore, prevail. 

The appeal is accordingly dismissed 
with costs, hearing fee being assessed at 
one gold mohur. We make no order on the 
application which was filed in the alterna- 
tive for revision unders.115 of the Code 
as the Bench is nob empowered to deal 
with such applications Let the records 
in this case be detained here and let the 
application filed inthe alternative under 
s. 115, Civil Procedure Code, be placed be- 
fore the proper Bench for disposal. 


N. Appeal dismissed. 
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MADRAS HIGH COURT 
Civil Revision Petition No. 969 
of 1936 
December 18, 1936 
VENKATARAMANA Rao, J. 

G. KRISHNASAWMY NAIDU 
—PLAINTIFF —PETITIONBER 


VETSUS 


Tus MUNICIPAL COUNCIL, 
BELLARY AND ANoTHER—DgFgNDANTS 
i —RESPONDENTS 
Civil Procedure Code (Act V of 1908), O. J, r. 10 
—Plea of jus tertii set up—Suits in which interest 
of public are involued—Ownership of Govern- 
ment in question—Desirability of making Govern- 
ment a party. 
in cases where the plea of jus tertii is set up it is 
generally considered desirable to make the person 
whose title is set up, a party to the guit to avoid 
multiplicity of litigation. Therefore, in cases where 
the interests of the public are involved and the 
ownership of the Government is in question, it is 
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very desirable and sometimes quite mesessary te 
make the Government a party and avoid multi- 
plicity of proceedings. Sundaram Aiyar v. MUNCI 
pal Council of Madura (3), relied on. 

This isso in cases where the Municipality does not 
assert a title in itself but seta up title in the 
Government and claims to exercise certain rights 
over the site in question by virtue of the vesting 
of the said property by statute for limited pur- 
poses. 


O. R. P. under ss. 115 of Act V of 1908, 
and 107 of the Government of India Act, 
praying the High Court to revise the fnd- 
ing and decree of the Court of the District 
Munsif of Bellary, dated June 22, 1936, and 
madein O.S. No. 133 of 1336. 

Mr. Krishna Rao, for the Appellant. 

Mr. Champakesa Ayyangar, for the Res- 
pondents. 

Judgment.—This is an application to 
revise the order of the District Munsif of 
Bellary directing that the Government should 
be impleaded as a party to the suit. The 
reason given by him is, apart from the 
question whether the Government is a 
necessary party or not, that he considers 
it desirable that it should be a party to 
the suit. The question is whether in the 
exercise of his discretion under O. Ir. 10, 
Civil Procedure Code, the District Munsif 
has gone wrong and itis, therefore, neces- 
sary for me to consider the decisions in 
Krishnayya v. Bellary Municipal Council 
(1) and Nathalal Ramdas v. Nadia 
Municipality (2) as they only hold that 
in a suit wherea claim to property is 
asserted against the Municipality, the 
Government is not a necessary party. 
Whether the Government is a proper party 
or not, would depend upon the facts of 
each case and no general rule can be 
laid dowa. This action relates to a vacant 
site andthe plaintiff claims a declaration 
that he isthe owner thereof and that the 
Municipality has no right to interfere with 
any use he may make of it. The main 
defence of the Municipality is that the site 
forms part of Survey No. 504-V aud is 
registered in the village accounts as 
“Kuntha” and “Rastha” that the title there- 
to is in the Government, and the same has 
vested in it for Municipal purposes and 
that the Government should be made a 
party. Thus the ciaim is in respect-.of 
property which is asserted to be a public 
pathway. If it isso, prima facie the title 
would bein the Government and in such 
cases, though the right of the Municipality 
to assert its claim over it for Municipal 

a 15 M 292. . 
(2) 47 B 306; 79 Ind. Oas. 192; 25 Bom. L R 58; A I 
R 1923 Bom, 406. 
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purposes may be lost by adverse possession, 
-the title of the Government would not be 
‘lost unless it, is shown that the property 
“was held adversely for over a period of 
0 years and it would be open to the 
Government to remove any obstrustion on 
the property and dedicate it againto a 
‘highway. This view was taken by Bashyam 

Ayyangar, J., in Sundaram Aiyar vV, 
Municipal Council of Madura (3). In 
remanding the case for disposal in second 
appeal the learned Judge considered it 
_ desirable to make the Government a party 
in that suit. There a similar claim was 
made against the Municipality and in the 
course of the judgment the. learned Judge 
made the following observation:— ' 

“As some of issues now to be sent for trial 
involve . the question ofthe right of the Govern- 
ment to the ownership of the soil in public streets, 
and as all material documents bearing on this 
question will be in the possession of Govern- 
ment I think it desirable that the Secretary of 
State for India in Council should be joined asa 


party tothe suit and appeal in this and the 
connected second appeals j 


: In this case the Municipality did not 
assert a title in itself but set up title 
in the Government and claims to exercise 
certain rights over the site in question by 
. Virtue of the vesting of the said property 
by statute for limited purposes. In cases 
where the plea of justertiz is set up it is 
generally.considered desirable to make the 
person whose title is set up, a party to the 
suit to avoid multiplicity of litigation. 
’ Therefore, in cases where the interests 
of the public are involved and the owner- 
ship.of the Government is in question, it 
is very desirable and sometimes quite 
necessary to makethe Government a party 
and avoid multiplicity of proceedings. Mr. 
Krishna Rao contends that the plaintiff will 
be putio considerable hardship by the 
addition of the Government as a party in 
the malter of proof, presumptions of law 
. and similar matters by teason of the 
peculiar position of the Government. 
True, but that would not affect the ques- 
tion where a declaration of absolute title 
to property is asked for as against per- 
sons in whom the property has for the 
time being vested for specific purpzses 
without the free-hold vesting in them. It 
is..desirable that the person really inter- 


ested inthe property should he aparty to’ 


the suit. 

One of the reasons given by Bashyam 
Ayyangar, J., is that most of the documents 
bearing on title will be in possession of 
the Government and not with the Municj- 

(3) 25 M 635 at pp. 650, 651. W 
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pality. Mr. Krishna Rao says that in most 
cases Government declines to produce 
documents on the ground of privilege. I 
do not expect the Government to take an 
unreasonable attitude and the Court will 
certainly afford all facilitiesin the matter of 
production of documents by the Government. 
One matter I must notice: Itis surpris- 
ing that the Government should have taken 
the plea that notice under s. 80, Oivil 
Procedure Code should have been given 
to it and the absence of any such notice 
is a bar to any claim against it. Mr. 
Champakesa Ayyangar for the Government 
frankly admits that this plea ought not 
to have been taken and states -it would 
not he pressed. 
The decision of the lower Court in exer- 
cising its discretion in making the Govern- 
ment a party to the suit is correct and I 
do not propose to interfere with it in 
revision. Inthe result the Civil Revision . 
Petition is dismissed with costs. 
JAN, Petition dismissed. 


ee 


CALCUTTA HIGH COURT 
Criminal Revision No. 40 of 1937 
April 12, 1937 
HENDERSON anD Biswas, Jd. 
KISHORI SINGH AND anotaER—ACCUSED 

i —PETITIONERS 
versus . 
EMPEROR—Upposits Party 

Criminal Procedure Code (Act V of 1898), ss, 413, 
408—S. 413, applicability of-—-Test to see if case comes 
‘within 3. 413—Second Class Magistrate submitting 
case to First Class Magistrate — Latter sentencing 
accused on evidence on record—S. 408, if applies. _ 

In construing the provisions of s, 413, Criminal 
Procedure Code, it is no doubt permissible to refer to 
the words used in s. 408, but the language of s.413 
isso clear, expressed as-it is in general terms, that 
it would be wholly wrong to try andlimit it by 
reference to the wording of s. 408. [p. 922, col. 1.1 

What has to be seen, in considering whether a cage 
is hit by s. 413, is whether the sentence in question 
was one not exceeding the limit prescribed, und 
whether it was a sentence passed bya Oourt of the 
clase mentioned therein. If these conditions are 
satisfied,s 413 would apply, whether the sentence was 
passed under s 349 or s. 380 or otherwise, |p. 922, 
cols, 1 & 2 | l : 

Where a case is submitted toa First Class Magis- 
trate by a Second Olass Magistrate under s. 349, 
Criminal Procedure Code, and the former sentences 
the accused to fine below Rs. 50, the case comes 
within the express words of s. 403, and an appeal, 
if it could be claimed at all, would be under this 
section and not under g. 407. [p. 922, col, 2 ] 

Mr. Sudhansu Sekhar Mukherjee, for the 
Petitioners. 

-Mr. Nirmal Ch. Das Gupta, for the 
Crown. 

‘Mr. S.C. Palugdar, for the Complainant. 
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Biswas, J.—The question in this Rule 
is whether an appeal to the Court of Ses- 
sions was barred under s. 413, Criminal 
Procedure Code. ‘lhe facts of the case may 
be briefly stated : The two petitioners were 
put upon their trial before a Sub-Deputy 
Magistrate of Howrah on charges of caus- 
ing hurt under s. 328, Indian-Penal Code. 
The Sub-Deputy Magistrate was of opinion 
that the petitioners were guilty, and fur- 
ther, that they should be required to execute 
bonds under s. 108, Criminal -Procedure 
Code, but as being a Magistrate of the 
Second Class, he was not competent to 
make an order under this section, he dealt 
with the case under s. 349 of the Code, 
and submitted the proceedings to the Sub- 
Divisional Magistrate who was a Magistrate 
of the First Class. 

- The Sub-Divisional Magistrate did not 
find it necessary to take further evidence, 
and agreeing with the Sub-Deputy Magis- 
trate, found the accused guilty under 
s. 323, Indian Penal Code, and sentenced 
each of them to pay a fine of Rs, 25, in 
default to undergo rigorous imprisonment 
for six weeks, and also made an order under 
s. 106, Criminal Pocedure Code, requiring 
each to execute a bond for Rs. 100 with 
one surety of like amount to keep the 
peace for one year,in default to undergo 
simple imprisonment for the same period. 
Against this conviction and sentence, the 
petitioners appealed to the Court of Ses- 
sion, but the learned Additional Sessions 
Judge who heard the appeal dismissed it 
as incompetent. The present Rule is direct- 
ed against this order of dismissal. It is 
well settled that the right of appeal is a 
creature of statute, and this is expressly 
recognized inthe Oode of Oriminal Proce- 
dure in s. 404, which lays down that no 
appeal shall lie from any judgment or 
order of a Criminal Oourt except as provid- 
ed for by the Code or by any other law for 
the time being in force. It was, therefore, 
for the petiticners to show under which 
section of the Code or of any other law 
they claimed the right of appeal. The sec- 
tion of the Code on wnich they relied for 
the purpose wass. 408, which may be set 
out (omitting the proviso which is not 
- relevant) : 

“Any person convicted on a trial held by an 
Assistant Sessions Judge, a District Magistrate or 
other Magistrate of the First Olass, or any person 
sentenced under s. 349 or in-respect of whom an 
order has been made or'a sentence has been passed 


under s. 380 by a Magistrate of the First Olass, 
may appeal to the Court of Session.” 


‘The petitioners are persons sentenced 
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under s. 849 by a Magistrate of the First 
Class, and ifs. 408 stood alone, they would 
as such undoubtedly have a right of appeal. 
The question however is as to the effect of 
s. 413, which provides as follows: 

“Notwithstanding anything hereinbefore contained, 
there shall be no appeal by a convicted person in 
cases in which a Court of Session passes a sentence 
of imprisonment not exceeding one month only, or 
in which a Court of Session or District Magistrate 
or other Magistrate of the First Class passes a sen- 
tence of fine not exceeding Rs. 50 only.” 

The present case is certainly one in 
whicha Magistrate of the First Class has 
passed a sentence of fine not exceeding 
Rs. 60, and would obviously, therefore, come 
within the express terms of this section, 
and that being so, an appeal would of 
course be barred, s. 408 notwithstanding. 
Mr. Sudhansu Sekhar Mukherjee, appear- 
ing on behalf of the petitioners has however 
made an ingenious attempt to avoid this 
effect by referring to the wording of s. 408 
as ccmpared with that of s. 413. Before 
examining his argument, we might at once 
point out that the fact that the sentence of 
fine here was combined with an order under 
s. 106 of the Cede would not affect the 
question of appealability at all. Sees. 415, 
which expressly lays down that no sen- 
tence which would not otherwise be liable 
to appeal shall-be appealable merely on the 
ground that the person convicted is ordered 
to find security to keep the peace. Nor 
would an order under s. 106 be appealable 
by itself. The question as to whether an 
eppeal would lie would, therefore, have 
to be determined solely with reference to the 
sentence of fine -which was passed in the 
case. ) 

Now, as to this, Mr. Mukherjee’s argu- 
ment is as follows: He recognizes the force 
of the opening words of s. 413, “notwith- 
standing anything hereinbefore contained,” 
as apt enough to limit the right of appeal 
given by s. 408 but argues from a com- 
parison of the language used in the two 
sections that the later section hits the 
earlier only partially and notin its entirety, 
or to be more precise, that s. 413 takes 
away the right of appeal only in those 
cases which are referred toin the earlier 
part of s. 408, and not to cases under 
s. 349 orunders. 380. It is pointed out 
that s. 408 mentions the case in which an 
appeal is given in distinct categories. It 
first refers to any person convicted on 2 
trial held by an Assistant Sessions Judge, 
a District Magistrate or other Magistrate 
of the First Olass, and then ina separate 
clause, to any person senteneed under s. 349, 
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and then again, also separately, to any 
- person in respect of whom an order has 
been made ora sentence has been passed 
under s. 380. There are thus three classes 
of cases, each described separately, which 
are made appealable by s. 408. Turning 
now to s. 413 which seeks to restrict the 
right of appeal in certain cares, it is argued 
that the words used are apposite only to the 
first category of cases mentioned in s. 408, 
cases under s. 319 or s. 380 not being 
mentioned atall. This shows, according to 
Mr. Mukherjee, that the right of appeal in 
cases dealt with under s. 349or s. 380 is 
left unaffected. _ 

Plausible as this argument may seem to 
be, we are wholly unable to accept it. We 
do not think it is‘possible to restrict the 
scope of s. 413 in the manner suggested. 
In construing the provisions of s. 413 itis 
no doubt permissible to refer to the words 
used ins. 408, but the language of 5, 413 
is so clear, expressed as it is In general 
terms, that it would in our opinion be 
wholly wrong to try and limit it by refer- 
ence to the wording of s. 403. Having 
regard to the form in which s 403is ex- 
pressed, it is not difficult to see why cases 
under s. 349 or under s. 380 are sepa- 
rately mentioned in it. Ha hypothesi, in 
such cases the trial is held, partly, or it 
may be, wholly, by one Magistrate, and 
the sentence is passed by another Magis- 
trate of a higher class, who may or may 
not take further evidence. The words used 
in the first part of 8. 408 would, therefore, 
be hardly appropriate to cases of this 
description. It is not necessary to examine 
whether s. 403 might or might not have 
been expressed in a form which might 
make it correspond more closely to the 
wording of s. 413 or viceversa. Taking 
the words as they stand, the difference in 
form in which the two sections are express- 
ed would not in our opinion justify any 
narrowing down of the plain meaning and 
effect of the words in s. 413. These words 
(and in the present case, we are concerned 
with the wordsin the last portion of the 
section) are clear enough and wide enough 
to include cases unders. 349 or s. 380, 
though these are not specifically. and dis- 
tinctly mentioned, asins. 408. What has 
to be seen, in considering whether a case 
is hit. by s. 413, is whether the sentence in 
question was one not exceeding the limit 
prescribed, and whether it was a sentence 
passed by a Court of the class mentioned 
therein. If these conditions ure satisfied, 
s. 413 would apply, whether the sentence 
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was passed under s. 349 ors. 380 or other- 
wise. We hold accordingly that the learned 
Additional Sessions Judge was right in the 
view he took, rejecting the appeal of the 
petitioners. 

We may add that a faint attempt was 
made by Mr. Mukherjee at one stage to 
bring his case under s. 407 of the Oode, 
suggesting that it was a case of a trial 
held by a Magistrate of the Second Class, 
being the Sub-Deputy Magistrate of 
Howrah before whom the prosecution had 
started, and that the petitioners had g&n 
absolute right of appeal under that sec- 
tion, and that this would not be affected 
at all by the provisions of s. 413. We are 
not at all impressed by this argument. In 
the first place, s. 407 would give a right of 
appeal to the District Magistrate, and not 
to the Oourt of Session. Secondly, even if 
it be held that the trial here was held by a 
Magistrate of the Second Class, seeing that 
the Sub-Divisional Magistrate to whom the 
proceedings were submitted passed sentence 
without taking further evidence, the fact 
remains that the sentence was passed by a 
Magistrate of the First Class, and the case 
would consequently come with the express 
words of s. 408, and an appeal, if it could 
be claimed at all, would be under this sec- 
tion and not under s. 407. In any case, we 
do not see how it can escape the mischief 
of s. 413 which in terms would apply. 
Finally, we may state that Mr. Mukherjee - 
also attempted to bring the case under the 
proviso to s. 413 which is embodied in 
s. 415, but had to concede that there was 
no room for the application of this proviso. 
The result is that this Rule is discharged. 

Henderson, J.—I agree. 

N. Rule discharged. 


ee 


SIND JUDICIAL COMMISSIONER'S 
COURT 
Criminal Appeal No. 226 of 1936 
March 10, 1937 
Davis, J. C. anv Logo, A. J. O. 
KHAIRO AND ANOTHER—APPELLANTS 
, VETSUS 
EMPEROR—RESPSNDENT 
Evidence Act (I of 1872), ss. 1?3, 114, illus. (b)— 
Approver—Corroboration of—Nature and extent of 
evidence necessary — Criminal Procedure Code (Act 
V of 1898), s. 342—Approver stating that deceased 
caused injuries to accused—Fatlure of Magistrate to | 
ask explanation from accused of injuries on his body 
— Trial, if vitiated—Re-trial, necessity of. 
There isa ruleof prudence which has almost the 
force of law, that itis not safe to convict on an un- 
corroborated evidence of an accomplice. A previous 
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statement of an approver is no corroboration of a later 
statement by the same approver. Before it is safe to 
convict on the evidence of an approver, who generally 
is a man of little worth, there must be corroboration 
in material particulars, and corroboration not only as 
to the actual factum of the crime, so that the Court 
is satisfied that the approver speaks the truth when 
he speaks to the actual factum ofthe murder, but that. 
there must be a corroborative evidence of the approver 
when he speaks to the identity of the accused, because 
while he may speak truly as to the actual factum of 
the murder, he may speak falsely when he speaks as 
to the identity of the accused. So that there must be 
some evidence whichassociates or tends to associate 
each individual accused with the crime, or- there 
must be such evidence as to the identity of the 
accused, as satisfies the Court that when the approver 
speaks as tothe complicity of this accused and that 
aonane in the offence he speaks the truth, [p 924, 
col. 1. 

In a trial-for murder the approver ‘stated that the 
accused got injuries at the hands ofthe deceased 
during the fight. But the Magistrate failed to ask 
for an explanation from the accused under s. 342, 
Criminal Procedure Code, about the injuries on his 


ody: 
Held, that a re-trial was rendered necessary 
because of the failure of the Magistrate to ask the 
accused's explanation on such vital point. Dwarka- 
na ii v. King-Emperor (1), referred to, [p. 926, 
col, 1. 
_ Cr. A. against the decision of the Addi- 
tional Sessions Judge, Nawabshah, dated 
August 31, 1936. 
Syed M. Aslam, for the Appellants. 
Mr. Pertabrat D. Punwani, for the 
Crown. 


Davis, J. C.—This isan appeal against 
the conviction by the Additional Sessions 
Judge of Nawabshah of the two appellants, 
Khairo and Sheru, of the murder of one 
Mitho in Maku village somewhere between 
October 9 and 12, 19385. The two appel- 
lants have been sentenced to transporta- 
tion for life. Khairo is a brother of the 
woman Hawa with whom Mitho is said to 
have been on terms of illicit intimacy and 
which, according to the prosecution, is 
the motive for this murder, while the other 
appellant, Sheru, is a cousin of this Khairo. 
The approver Allahdino, upon whose evi- 
dence the case has been based, is a friend 
ofthe appellant Sheru. 

Allahdino's evidence is briefly to the 
effect that he wasa friend of Sheru, the 
brother of Saleh and that his cultivation 
adjoins the cultivation of Sheru ; on the 
evening in question he had gone to the 
house of Sheru to dine, with him. Saleh 
was there and Rukan and accused Khairo 
and Bego came and brought playing cards. 
He, Khairo, Sheru and Bego played cards. 
Rukan and Saleh and his wife went to 
sleep. Then Bego told them that he and 
Rukan had met Sobhan, a bania, who had. 
told them that he had seen Mitho going 
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towards Phul village. Khairo abused Mitho 
and said he had told him not to come to 
their house but thathe would do so ánd 
would probably come that night. Khairo 
told Bego to go to sleep. Bego is Khairo’s 
brother and Bego went. Tuen Khairo 
proposed to him and Shera that they should 
kill Mitho. He and Sheru agreed and 
thev went and concealed themselves in 
the bajri cultivation of Fakiro. After some 
time they saw aman come and enter an 
empty room adjoining the house of Khairo. 
Khairo and Sheru went one way; he, 
Allahdino, went another. They entered 
the roomand seized Mitho. Mitho fought 
with Khairo. They pulled him to the 
ground, gagged him and strangled him 
with his own trouser string. They all.three 
carried the bodytothe Rohri canal, strip- 
ped it of clothes except the ganji and threw 
it into the canal. They were returning 
when they met a muccadam. He called 
to one Sachedino, warning him of thieves, 
They entered akharro to avoid footprints, 
and Khairo went to his house and slept 
and he and Sheru went to the house of 
Sheru 

After having heard careful arguments 
we are of opinion, that the appellant Sheru 
must be acquitted, and that a re-trial of 
the appellant Khairo from the beginning 
must be ordered as the learned Judge 
has misdirected himself upon what we may 
call the law of accomplice evidence. Now, 
go far as the fact of the murder is concern- 
ed, it may be said that the evidence of 
Allahdino, the approver, is sufficiently cor- 
roborated. There is the evidence of motive, 
the intimacy of Mitho with Hawa. There 
is the fact that Mitho was missing : there 


is the finding by Piral, the boatman, of the 


body of amale probably a Muhammadan, 
about forty yearsof age, in the canal with 
a ganji upon itand a trouser string round 
the neck: there is the medical evidence 
that the man died by strangulation and not 
by drowning; there is the evidence of 
Rukan as tothe presence of Allahdino and 
others playing cards that night; there ig 
the evidence of Sachedino and Sidik as to 
the presence of thieves, and the evidence 
of the pagi as to the tracks of three persons 
on the canal bank. All this evidence ap- 
pears sufficient to corroborate the evidence 
of Allahdino as to the factum of murder, 
but this is not sufficient. Before the appel- 
lants can be convicted on the evidence of 
the approver, there must be evidence which 
confirms the testimony of the approver so 
far as their individual complicity in the 
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crime is concerned, so far as their identity 
Bs murderers is concerned. 

‘Now, the case for the prosecution is that 
this murdered man Mitho was on terms of 
illicit intimacy with Hawa who lived close 
by the ‘house of Saleh in Maku’s village in 
whose house this Mitho lived that some time 
before this. offence Mitho had suddenly left. 
Maku’s village and gone to the village of 
Dil Bahar who was one of his relations and 
he told Dil Bahar that he had left Maku's 
village because of his intimacy with Hawa, 
and threats of Bego and Dino towards him. 
This Dino is the husband of the woman 
Hawa and Bego is ker brother. Mitho also 
informed Dil Bahar that he had left three 
bags of wheat with the bania Nebab in 
Laban village as he had left in haste, and 
he told Dil Bahar, some four months after 
he'had come to Dil Bahar’s village, that he 
was going to Laban village to fetch these 
three bags of wheat, and after that he had 
not returned. Dil Bahar made inquiries 
about Mitho, he learnt from one Rukan 
whose sister is married to Saleh that he 
had seen Mitho last in the village of Laban. 
Dil ‘Bahar was not unnaturally suspicious 
because he had been told of the intimacy 
f Mitho with Hawa; and why Mitho had 
left Maku’s village, and, therefore, with 
Rukan, Satardino and Pahilwan, he started 
to search for Mitho, and in the course of 
their search they came to Phul village and 
learnt from Khan Muhammad, Daroga, that 
a dead body had been found in the canal 
at Obanesar bridge. They went, and told 
their zamindar, Sobharo Shah, what had 
Happened, and as directed by him went to 
„the Police Station at Nawabshah, where they 
“sawa ganji and a trouser string which they 
identifed as being the ganji and trouser 
string of Mitho. Now the first information is 
- shown as having been made on October 23, 
1935, and this first information itself shows 
a certain confusion as regards dates. This 
is ‘not unnatural among people of this class, 
but the substance of itis as has been set 
out by us and in the judgment of the learn- 
ed‘Judge of the Sessions Court. This first 
information was made on October 23, 1935, 
but previous'to this, on October 12, Piral, 
boatman, had found a body floating in the 
Rohri canal and had informed a surveyor 
Nanikram about it. The body was taken out; 
uponit was a ganji and round its neck was 
a trouser string which had been shown to 
and identified by Dil Bahar at the Police 
Station, Nawabshah, some days later. When 
the body was taken out the Deputy Superin- 
tendent of ‘Police was informed by wire ; 
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Atur Khan, Police Constable, went tothe- 
scene of the offence, held an inquest and 
prepared a mashirnama, and he found the 
ganji on the dead body and the trouser 
string tied round the neck. The medical 
officer was called to Nawabshah and he 
made a post mortem examination. This 
finding of the dead body was advertised 
‘by prvclama'ion in the Police Gazette and 
was sent to the Police Station by the Bube- 
Inspector, Bhagwandas. But it would 
appear that it was on inquiries started by 
Dil Bahar and on information from Rukan 
and not from information in the Police 
Gazette that Dil Bahar and his com- 
panions first started their search for the 
deceased. . : 

After October 23, during which time 
the first information was recorded, the 
inguiry was proceeded with Muhammad 
‘Baksh, head constable, went to Maku’s 
village and inquired from witnesses on 
October 24; on October 25 -and 26, he 
examined other witnesses; on October 27, 
the District ‘Superintendent of Police and 
the Police Inspector went to the scene of the 
offence and looked at the bodies of the ap- 
pellant, Khairo and his brother Bego and 
found some injuries upon them. A mashir- 
nama of these injuries was made. One 
Mahkumdin showed to the Police Inspector 
a place on the canal bank upon which itis 
said were footprints of those who had -mur- 
dered Mitho, it having been thought at the 
time that they were thieves. It would appear 
that the prosecution, for what reason it is not 
clear to us, did not cail this Mahkumdin as a 
witness. The investigation continued ; the 
statement of Saleh was recorded, and the 
name of the approver, Allahdino was men- 
tioned in connection with the case. He 
was called; inquiries wer made from him 
in the presence of mashirs; admissions 
were made by him; he showed the room 
where Mitho had been murdered; he showed 
the place where the dead body‘had been 
thrown inthe canal and there were foot- 
prints of three persons on the mud. On 
October 29, 1935, this Allahdino was taken 
to the Superintendent of Police who made 
inquiries from him. On October 31, he was 
produced before the District Magistrate, 
Nawabshah, who recorded his statement 
and granted him a pardon, and on Novem- 
ber 1, 1935, the two accused Khairo and 
Sheru, were challaned upon the charge of 
murder of this Mitho. . So, it is clear, that 
the case rests upon the evidence in the main 
of this approver, Allahdino. The Judge 
has in fact recognized this to be the case, 
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although he has not, in our opinion, ap- 
plied to his consideration of this aspect of 
the case the proper principle. He says at 
p. lof his judgment: 

“Ag Allahdino is the most important and only 
eye-witness in the case, I have given my best consi- 
deration to his evidence, and I.am of opinion that 
his evidence is true. He has no animus against the 
accused ; on the contrary he is a friend of accused, 
Sheru and there is no reason to believe why he 
would implicate them falsely. I believe his evi- 
dence- which is corroborated by his previous state- 
ment (Ex. 30). Under s. 133, Evidence Act, this 
evidence alone is sufficient to prove the case against 
the accused, but the following witnesses corroborate 
his version,” 


Now, it may be that the learned Judge 


is correct when. he said that inlaw under 
s. 133, Evidence Act, a person may be. 


convicted on the uncorroborated testimony 
of an accomplice ; but the learned Judge 
should know that in a long series of cases 
over many years it is laid down that there 
is a rule of prudence which has almost the 


force of law, that it is not safe to convict on. 


an uncorroborated evidence of an accom- 
plice, and the learned Judge, when he 
referred to s. 133, Evidence Act, should 
have referred tos. 114, Illus. (6), Evidence 
Act, in which reference to this principle is 
made. He should also know that an 
approver does not corroborate himself. A 
previous statement of an approver is no 
corroboration of a later statement by the 
Same approver. It has been also laid down 
in a long series of cases’ that before it is 
safe to convict on the evidence’ of--an ap- 
prover, who' generally is a man of little 
worth, there must be corroboration in 
material particulars, and corroboration not 
only as to the actual factum of the crime, 
so that the Court is satisfied that the ap- 
prover speaks to the truth when he speaks 
to the actual factum of the murder, but that 
there must be a corroborative evidence of 
the approver when he speaks to the identity 
of the accused, because while he may speak 
truly as to the actual factum of the: murder, 
he may speak falsely when he speaks as to 
the identity of the accused. So that there 
must be some evidence which associates or 
tends to associale each individual accused 
with the crime, or—we will put it in this 
Wway—there must be such evidence as. to 
the identity of the accused, as satisfies the 
Court that when the approver speaks: as 
to the complicity of this accused and that 
accused in the offence, he speaks the truth. 
And looked at from this point of view, we 
see at once in this case that there is no 
corroborative evidence as to the identity of 


be. appellant, Sheru,. and .we think this. 
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case itself shows the value of this test and 
the danger of its neglect. For while we See 
from the record that there was on the p2rson 
of Bego, the brother of Khairo, the first; 
appellant, and the brother of the girl, 
Hawa, injuries upon which the learned. 
Judge ‘has relied in the case of Khairo in. 
corroboration of the evidence of the approver, 
there were nosuch injuries upon the body 
of §Sheru, and, therefore, these injuries 
may well be said to raise a grave suspicion 
inthe case of Bego of his being a party to: 
the murder, but there is raised against 
Sheru no such suspicion. 

On the other hand, it may be said that 
there is suspicion that Sheru has been sub-. 
stituted for Bego as there were injuries 
upon the body of Bego and no injuries upon: 
the body of Sheru. Sheru also is not œ 
brother of the girl as Bego is. Therefore, 
while we think there is corroborative evi- 
dence as regards the factum of the crime, so 
far as the identity of the appellant Sheru is. 
concerned, there is no doubt in our mind,, 
there is no corroborative evidence by 
which the evidence of the approver can be 
confirmed, and he should be acquitted. 
Now, so far as the case of Khairo is con- 
cerned, when the learned Judge deals with: 
his case, so far as this question of the 
confirmation of the approver’s evidence of, 
the identity of the appellant is concerned, 
he says: l 

“The fact that accused Khairo had got several. 
marks of injuries also goes to corroborate the 
evidence of Allahdino, approver,as Allahdino had’ 


stated that Mitho, deceased caused .them injuries: 
to him while they were fighting with each other.” 


Here, as if by accident, the learned Judge 
has fallen upon the test of the approver's 
evidence so far as the identity ofthe accus- 
ed is concerned. But here again he has. 
fallen into error because while it is quite. 
clear tous that these injuries upon the 
appellant Khairo make all the difference 
to the case—they are indeed a vital factor 
in the case—yet when the learned Judge. 
recorded the siatement of this accused, 
under the provisions of s. 342, Oriminal 
Procedure Code, he failed to ask his exe 
planation upon this vital point, and we 
would refer him to the judgment of the. 
Privy Council reporied in the ease of 
Dwarkanath Varma v. King Emperor 


(1) at p. 526* which is perhaps not available 

(lL) 370 W N14; 112 Ind. Cas, 335; A IR 1933 PO 
124; (1933) Cr. Cas. 442; 34 Or.L J 323: Ind. Rul. 
(1933) P'O 65; 37 LW 584; 64 M L.J 466; (1933) M W 
N 409; 100 W N 522, 570 L J 177; 14 P L'T 305; 
PO 5 A 81 Or; (1933) A LJ 645; 35 Bom. L R 507 


*Pageof 37 G. W. N—[Ed] = OCS 
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to him, where their Lordships of the Privy 


Oouncil say: 

- “The learned Chief Justice told the jury: that the 
absence of blood in- the body cavity was a vital 
point. If so,it is plain that under 8.342 of the 
Code it was the duty of the examining Judge to 
call the accused’s attention to this point and ask 
for an explanation. Probably the departure from the 
statutory rule was due to the fact that one Judge 
examined the accused while another summed up. 
But it deprives ofany force the suggestion that 
the doctor's omission toexplain what he was never 
asked to explain supplies evidence on which the 
jury should inferthat six months before he had con- 
sciously abandoned a theory which.four months 
before that he honestly held.” 


And where, as in this case, the learned 
Judge has failed toask the explanation of 
the accused upon a vital point, we do not 
see how we can anticipate what the answer 
of the accused would be or say that he 
could give no satisfactory explanation 
whichthe Judge and the assessors could 
have accepted; because he did not give 
any explanation nor was he under the 
circumstances given a proper opportunity 
ofdoing so. Therefore, we think that this 
is a case where the accused Khairo must 
be sent back for re-trial cn the charge of 
this murder.of Mitho, because we cannot 
say, without the evidence of these injuries 
upon his body, that there would be suffi- 
cient corroboration of the evidence of the 
approver to convict ‘him.-It is said that 
the accused Khairo was interested: in the 
honour of his sister as he was her brother, 
that there is evidence to 
approver and Sheru and Bego were present 
in the house. of Khairo that night, that 
there were’-tracks leading fromthe direc- 
tion of his house to the canal and that this 
may be evidence sufficient to confirm the 
evidence of the approver so far as Khairo 
is concerned. Against this, however, it 
may. be said that if the approver could 
substitute Sheru for Bego, he might as well 
substitute Khairo for another; there was 
the husband of this girl Hawa, Dino, in the 
village; she had her father. Therefore, 
though the relationship of Khairo to Hawa, 
the evidence of footprints, the evidence of 
the approver as to the factum of the crime 
and its commission in the landht near to 
Kbairo’s house, all these, may raise grave 
suspicion against Khairo; they would not 
be without these injuries, about which 
‘ the accused has not been asked the neces- 
sary question, sufficient to convict him of 
murder. i 
ı We . have considered whether we should 
send tbis case back to be tried by the same 
Judge and assessors, but we observe that 
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all the assessors in the case are of the 
opinion that the accused were not guilty. 
If they were of this opinion before the 
accused had given an explanation as to nis 
injuries, it is unlikely that they would 
change their opinion after he has given an 
explanation as to his injuries. But we do 
not think where, asin this case, so much. 
depends upon the question of these injuries 
that it would be right for us to acquié the 
accused upon a murder charge merely 
because the Judge failed to ask for his 
explanation regarding them, and we are of 
the opinion that it is necessary in the 
public interest that the case of Khairo 
should be tried again from. the beginning, 
and we think it should be sent to Hyder- 
abad io be tried either by the Sessions 
Judge himself or by one of the Additional. 
Sessions Judges at Hyderabad. This being 
so, we allow the appeal of Sheru and direct 
him to be acquitted and discharged. So fer 
as thecase of Khairo is concerned, we set 
aside his conviction and order his re trial 
either by the Sessions Judge of Hyderabad 
or by one of the Additional Sessions Judges 


‘at Hyderabad, to whom he may transfer. 


it. 
N. Order. accordingly. 





CALCUTTA HIGH COURT 
Oivil Appeals Nos. 2and 164 of 1934 
December 4, 1936 
S. K. Guose anp MoNarr, JJ. 
AKHIL BANDHU GUHA anp oTapes— 
Derenpants Nos. 3 To G—APPELLANTS 
VETSUS 
Srimatti SURADHANI DEBYA 
CHAUDHURANI AND ANOTHER— 
RESPONDENTS 
Civil Procedure Code (Act V of 1908), 0. XXXIV, 
rr. 1, 4 (4), 12, Appendix D, Forms Nos. 9, 10— 
Mortgage suit—Prior mortgagee impleaded—Form in 
which decree should be made—Putsne mortgagee not 
offering to redeem—O. XXXIV, r. 12,2f applies— 
Form No. 10, when appltes—O, XXXIV, r. 4 (4), 
applicability of. : i 
Although a prior mortgagee is not a necessary 
party to a e on a mortgage, when he is implead- 


ed, V, vr. 4 (4) Oivil Procedure 
Oode, applies and a decree is to be drawn 
up as provided therein. But the Court is 


not. divested of its discretion to choose any of the 
Forms Nos. 9, 10 and Ill. If, however, a prior 
mortgagee is impleaded and he does not offer to 
redeem his mortgage, he will not be aftected by the 
decree in the suit; the sale will be subject ta his 
mortgage and the provisions of O. XXXIV, r. 12 
will apply. Radha Kishun v. Khurshed Hossein 
(1), followed, 

It is for the plaintiff to seek relief and a decree 
in favour ofthe prior mortgagee ag such in accord- 
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ance with Form No. 10 may result in hampering the 
relief which the plaintiff is entitled to get in the 
sult. 

Form No. 10 of Appendix D applies to a case 
where plaintiff sues for redemption of the prior 
mortgage and foreclosure or sale on subsequent 
mortgage and para.4 provides that first mortgagee 
shall be at liberty toapply to the Court that the 
suit be dismissed or for a final decree in case there 
is default of payment ofthe amount due to him. 
The prior mortgagee is not, therefore, entitled to 
get a decree inthis Form. A decree in Form No. 9 
is sufficient. 

The provisions of O. XXXIV, r.4 (4) relate to 
the same property which is the subject-matter of 
the mortgage whether as between the mortgagor 
and the mortgagee or as amongst successive mort- 
gagees. Sarat Chandra Roy v. Mahapiet (2) and 
Kalipada Mukerji v. Basanta Kumar Dutta (3), 
relied on. 


C. A. against the decree of the Sub-Judge, 
First Court, Mymensingh, dated February 
27, 1933. . 

Messrs. Atul Chandra Gupta, Ramendra 
Chandra Roy, Hiran Kumar Roy (in No. 
2), N. C. Sen Gupta, Jitendra Kumar Sen 
Gupta, Dinesh Chandra Roy and Bansori 
Lal Sarkar (in No. 164), for the Appel 
lants. 

Messrs. Amarendra Nath Bose, Sachindra 
Kumar Roy, N.C. Sen Gupta, Bansori Lal 
Sarkar, Dinesh Chandra Roy, Birendra 
Kumar Dey, Jitendra Kumar Sen Gupta (in 
No. 2), Atul Chandra Gupta, Ramendra 
Chandra Roy, Amarendra Nath Bose and 
Sachindra Kumar Roy, (in No. 164), for the 
Respondents. 

S5. K. Ghose, J.—These two 
arise out of a judgment and decree in a 
suit upon a mortgage which was brought 
under the following circumstances: Defen- 
dant No. 1 isthe proprietor of an estate, 
defendant No. 2 who died pending the 
hearing of the suit, defendant No. 1 being 
substituted in her place, was the widow 
of defendant No. 1's grandfather. Defend- 
ant No.l on attaining majority executed 
adeed of trust in favour of defendant 
No. 2 forthe management of the estate. 
From 1914 onwards, defendants Nos. l and 
2 together executed eight mortgage bonds 
as follows : Between 1914 and 1917 they 
executed four mortgage bonds in favour of 
the Maharaja of Mymensingh. On March 
18, 1918 they executed the fifth mortgage 
bond, viz., in favour of the predecessors 
of defendants Nos. 3to6 (vide Ex.8) in 
respect of properties which are mentioned 
in para. 4 of the plaint. By this bond 
defendants Nos. 3 to 6 were subrogated 
to the first mortgage in favour of the 
Maharaja. On August 18,1918 the sixth 
mortgage bund which was in favour of the 
plaintiff (vide Ex. 1) was executed and by 
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this document the plaintiff was subrogated 
to mortgages Nos.2 to 4in favour of the 
Maharaja. On April 16, 1920 the seventh 
mortgage which was in favour of defend- 
ants Nos. 3 to ü, (vide Ex R) was executed. 
The eighth mortgage and the third one in 
favour of the same defendants (vide Ex. T) 
wasexecutedon February 17, 1923. Tunis 
mortgage comprised all the properties 
comprised jn the previous mortgage and 
also anew property which was described 
a8 Bailor House. So it happened that in 
respect of the plaintiff's mortgage, defende 
ants Nos. 3 to 6 came to bein the position 
of prior mortgagees with regard to certain 
properties and subsequent mortgagees 
with regard to ‘remainiog properties, ag 
also with regard to an additional prop- 
erty. Plaintiff in her plaint while im- 
pleading all the defendants mentioned all] 
the mortgages executed in favour of 
defendants Nos.3to6. According to the 
statements made in paras.3 and tof the 
plaint these defendants were impleaded 
in order to give them an opportunity to 
consent to the order in which the mortgage 
properties were to be sold, plaintiff's prayer 
being that the properties which formed 
the subject matter of the prior mortgage to 
defendants Nos. 3to 6 were to be sold 
last of all: vide para. 4 of the plaint. 
On June 4, 1931 defendants Nos.. 3 to 6 
filed a written statement in which they 
mentioned the mortgages in their favour 
and pleaded that the plaintiff was not 
éntitled to pray for a decree for the auction 
sale of the properties except by redemp» 
tion of the mortgages executed in favour of 
defendants Nos, 3 to 6 or their predecessor. 
On June 25, 1931 defendant No. 1 filed a 
petition for time to file a written state- 
ment. This was rejected and in the course 
of T order the learned Subordinate Judge 
said : 

“He (defendant No. 1) had no right to look into 


the pro forma defendant's written statement before 
filing his own. Iallow two days’ time etc,” 


After this, defendant No. 1 did not 1° 
any written statement. On June 29, 1931 
defendant No. 2 filed her written statement. 
In the course of this she stated that the 
mortgage-deed set up by the plaintiff was 
collusive, fraudulent and obtained by 
undue influence, that she defendant No. 2, 
had no power to do anything against the 
will of defendant No. 1 who got whatever 
he liked to be done by defendant No. 9. 
Defendant No. 2 further stated that the mort- 
gage-deed in suit had been created by the 
Oficer of the Maharaja and the plaintiff 
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in collusion with defendant No. 1 and she 
was not aware whether defendant No. 1 had 
received the consideration or not. She 
further pleaded that the claim was barred 
by limitation. In para. 12 of the written 
statement she pleaded that the plaintiff 
could not put to sale any of the properties 
without redeeming prior mortgages. On 
July 6, 1931 an additional written state- 
ment was filed: by defendants Nos. 3 to 610 
which they gave details of the prior and 
subsequent mortgages executed in their 
favour by defendarts Nos. 1 and 2 and they 
also made a detailed claim of the reliefs 
to which they were entitled. Defendant 
No. 2 died on September 8, 1932 and defen» 
dant No. 1 was. substituted in her place 
on September 13. On November 1, 1932 
defendant No. 1 prayed for permission to 
file written statement. The order was as 
follows: - - 

“He is permitted to file written statement only 
on points raised by defendant No. 2 and such 
written statement must be filed within a week from 


this date. Nofresh ground of defence can be taken 
at this stage by defendant No, 1.” 


On November 14, 1932 defendant No. 1 
filed a written statement professing to be 
a party substituted in place of defendant 
No. 2. In.the course of that written state- 
ment he averred thatthe properties were 
subject to various other interests that de- 
‘fendants Nos. 3 to6 .were not entitled to 
‘get any decree against defendant No. 1 in 
the present suit thatthe agreement as to. 
-payment of. compound interests as em- 
bodied in the, deeds . filed by defendants. 
Nos.3 to 6, was opposed to law that the 
claim -of defendants Nos. 3 to 6 was barred 
by limitation, that the amounts. mentioned 
by the plaintiff and defendants Nos. 3to6 
were not due tothem and thatin general 
all the objeciions made by defendant 
No. 2 would apply to the claim of defend- 
ants Nos. 3 to 6. In para. 13 of this written 
statement defendant No. 1 further stated 
that the written statement of defendants 
Nos. 3to6 had been filed in the form of 
a plaint and the same would be considered 
as a plaint according to law. In para. 16 
it is stated as follows: 

“Beit stated that if defendants Nos 3 to . 6 bring 
a separate suit, I shall beentitled toraise all the 


objections that can be made against their claim 
and I file this written statement reserving my 


rights to put in objections. The same shall nct be 


affected. in any way by any statement made in 
this written stalement.” 

On November 19, 1932, the learned 
Subordinate Judge appears to have con- 
sidered the written statement and he 
made an order in the course of which. he 
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directed that paras.5to 7 inthe written 
statement of defendant No. | referred to 
last would not be admitted as defence in 
the suit as they contained issues of interest 
in which the mortgagor had no share. He. 
further said that para. 2 was practically: 
equivalent to para. 2 of defendant No. 2’s 
written statement in effect though not in 
detail and he recorded an order as follows: 
“I shall take evidence regarding these. 
payments if the sult is otherwise liable to 
be barred by limitation, etc.” 

Finally, the suit came to hearing on 
issues which had been framed as early as 
July 8, 1931. As regards the plaintiff's 
mortgage bond in suit the learned Subor- 
dinate Judge had held that defendant No. 2 
the nature of .the 
document, but that she was not aware 
that ther was a stipulation init tothe 
effect thatin case the entire amount due 
should not be realized by the sale of the 
mortgaged properties the balance would’ 
be realized by the sale of her other prop- 
erties. To that extent the learned Judge 
held that defendant No. 2 did not understand 
the contents of the document, and that 
therefore defendant No. 2 was not personal-' 
ly liable, but that defendant No. 1 was. He 
also held that the'defendants had received 
full amount of the consideration money. 
Upon these findings the learned Subordinate’ 
Judge decreed the suit. As tothe form of 
the decree and the relief to which defen- 
dants Nos. 3 to 6 were entitled, the learned’ 
Subordinate Judge proceeded tó make the’ 
order as follows: He held thatthe plain- 
tiff not having prayed for redemption of 
the prior mortgage in favour of defendants 
Nos. 3 to 6 the decree should not be in 
Form No. 10, but that it should be in Form’ 
No. 9. As regards the prior mortgage in 
question under Ex. 8S he directed that’ 
necessary action would be taken under 
r. 12, O. XXXIV, Civil Procedure Code, 
if application was made by any of the 
parties and defendants Nos. 3 to 6 gave’ 
their consent. He refused the prayer of 
denfedants Nos. 3 to 6 that they should 
be given liberty to apply for sale of the 
additional property mortgaged by Ex. T 
and he also refused them liberty to apply 
for a personal decree. On these findings 
he directed that a decree be drawn up 
in.-Form No. 9 with the necessary varia- 
tions. Against that judgment First Appeal 
No. 2 of 1934 has been filed by defen- 
dants Nos. 3to6and First Appeal No. 164 
of 1934 has been filed by: defendant No. 1.° 
Following the urder of argument, I take 
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up First Appeal No. 2 filed by defendants 
Nos. 3 to 6. It is resisted both by the plaintiff 
and by defendant No. 1. The grounds urged 
in support of the appeal are : first that the 
learned Judge below has erred in not 
passing a decree in accordance with Form 
No. 10, Appx. D, Civil Procedure Code. 
Secondly, that he has erred in not pro- 
viding for a personal decree in favour of 
these appellants, and, thirdly, he has erred 
in not providing in the decree, for the 
sale, if necessary, of the additional prop- 
ie piace was mortgaged by the document 

x. T. 

I take up first the question regarding 
the properties covered by the prior mort- 
gage in favour of defendants Nos. 3 to 6 by 
Ex. S. Now with regard to the rights 
accruing as between a mortgagor and 
Successive mortgagees it is relevant to 
remember that a puisne mortgagee has 
the right to'redeem a prior mortgage bond 
anda prior mortgagee has the right to 
foreclose a puisne mortgage. All persons 
having interest in the right of redemption 
or in the mortgage security are proper 
parties in a suit relating to mortgage. But 
the Explanation to O. XXXIV, r. 1, Civil 
Procedure Code, makes it clear that a prior 
mortgagee is no longer a necessary party as 
held in some decisions under s. 85 of the old 
Transfer of Property Act. Even now the 
omission to implead a prior mortgagee 
does not affect his rights. But where he 
is impleaded the provisions of O. XXXIV, 
r. 4, sub-r. (4) apply and a decree isto 
be drawn up as provided for therein. Mr. 
Gupta for the appellant-defendants Nos. 3 
‘to 6 has contended that in such a case the 
Court is bound to adopt one of the Forms, 
namely, Forms Nos. 9, 10 and 11 which 
are menticned in the aforesaid suberule 
and which would be suitable to the case 
and to give a decree in respect of the 
parties to the suit. The expression “parties 
to the suit no doubt includes a prior 
mortgagee where impleaded. Mr. Gupta 
has pointed out that even under the law as 
it stood before the amendment of 1929 of 
r. 4, some High Courts found it necessary 
to use the form such as Form No. 55 of 
the Madras High Court. ‘That refers to a 
decree in a suit by a second mortgagee 
against the first mortgagee and the mort- 
gagor when the-fiist mortgagee consents to 
‘a sale free from his-mortgage. That does 
not carry the matter further 
provisions cf r. 12 which applies where 
the prior mortgage is not sought to be 
redeemed and therefore there is no morte 
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gaze decree in respect of the prior morte 
age. > 

Mr, Gupta has further contended that 
the learned Judge below was wrong in 
thinking that the Forms in Appx. D have 
not the same statutory force as the rules 
in the body of the Code; that under 
sub-r. (4) of r. 4one hasto look to Forms 
Nos. 9to 11 for the adjudication cf the 
rights of the parties; and that while the 
provision in O. XLVIII; r. 3 is a general 
one with respect tothe forms given in Ap- 
pendix, sub-r. (4) of O. XXXIV, r. 4 
contains a special provision with regard to 
the use of Forms Nos. 9 to 11 in the matter 
of drawing up of a decree. But it is to be 
noted that in either case it is expressly 
stated that the forms may be used with 
such variations as the circumstances of 
the case may require. Therefore even.in 
the word of the statute upon which 
Mr. Gupta has relied it cannot be said 
that the Court is divested of a discretion 
to make anorder in accordance with the 
circumstances of the case. A prior morte 
gagee, it is to be remembered, though not 
a necessary party, may be impleaded and 
where the plaintiff offers to redeem the 
prior mortgage no doubt a decree should 
follow. But if the plaintiff impleads the 
prior mortgagee and at the same time he 
does not offer to redeem bis mortgage, the 
prior mortgagee is not affected by the 


- decree in that suit because the sale, if 


held, will be subject to his mortgage. 
This was the effect of the decision in 
Radha Kishun v. Khurshed Hossein (1), to 
which reference has been made-in the course 
of the argument. SN 
Now, in the present case the plaintiff 
does not profess to join the prior mort- 
gagee as such. He has simply mentioned 
the prior mortgagee in order to give de- 
Sendants Nos. 3 to 6 an opportunity to settle 
tLe order in which the properties should be 
sold. The. plaintiff does not offer to 
redeem the prior mortgage and he does 
not object to the decree as made by the 
Subordinate Judge which is consistent 
with the provisions of O. XXXIV, r. 12, But 
it is stated by the learned Advocate for 
the plaintiff-respondent in this -Court that 
the plaintiff objects toa mortgage decree 
if drawn up in Form No. 10 in favour of 
defendants Nos. 3 to 6, because in that 
case a liability would be thrown upon the 


(1) 47 © 662; 55 Ind. Cas. 959; A IR1920 P O 
81; 471 All; 18A L J 401; (1920) M WN 308, 38 
M LJ 421; 11 L W 518; 22 Bom. L R557; 28M L 
T 425; 250 W N 417 @ ©). 
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plaintiff to redeem the prior mortgage and 
it may be difficult for Ler to comply with 
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that direction. Mr. Gupta's contention is ii 


that, since defendants Nos. 3 to 6 are asking 
to be redeemed, a mortgage decree should 
be made in their favour as provided for in 
Worm No. 10, because the scope and object 
of r. 1 of O. XXXIV is to avoid multipli- 
city of suits. Mr. Gupta cannot put it at 
anything higher than that. But on the other 
hand the Court cannot overlook the posi- 
tion of the plaintiff. Itis for the plaintiff 
to seek relief and a decree in favour of the 
prior mortgagee as such in accordance 
with Form No. 10 may result in hampering 
-the relief which the plaintiff is entitled to 
get in her suit, 

On the other hand this is not a case 
where the priority of defendants Nos. 3 to 6 
in respect of their mortgage is in any way 
impugned and as I have mentioned already 
the decree as given by the Subordinate 
Judge cannot affect their rights as such, 
nor can it be said that defendants Nos. 3 
to 6 in this suit are bound to assert their 
rights as prior mcrigagees on the ground 
that the decree will be construed as res judi- 
caia agsinst them. With regard to the posi- 
tion of subsequent mortgagee, it has been 
held that he is brougnt into the suit 
simply for the purpcse of receiving any 
surplus sale prcceeds or ot redeeming aud 
that he cannot take any independent 
action and treat the decree as in other 
respects in his favour: Sarat Chandra 
Foy v. Mahapiet (2). The first mortgagee 
is in a better position because he nada 
paramount title and will not be attected by 
a decree for sale. Looking to Form No, 10 
of Appx. D, it will beclear that it applies 
toa case Whele plaintif sues for redemption 
of the prior morigage and foreclosure or sale 
on subsequent mortgage and para. 4 pro- 
vides that defendant No. 2, first mortgagee 
shail be at libeiy to apply to the Court that 
the suit be dismissed or tor a hnal decree 
in case there is default of payment of the 
amount due to defendant No.2. In tuis view 
it seems tO me that defendants Nos. 3 
Lo vu are not entitled as of right to get a 
decree in Form No. 10 in iespect of the 
propeities covered by the prior mortgage 
and that having regard to tue facts ot the 
case, the Court acted properly in refusing to 
-give such a decree. 

On this question it is proper also not 
to overlook ihe attitude of defendant No. 1. 
Dr. Sen Gupta appesring for that defen- 
dant in this Court has contended thai 

(2) 37 C 907; 8 Ind, Cas, 1142, 
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what defendant No. 1 wants is a proper 
adjudication of all the claims upun all the 
Mortgages, but his complaint is: that the 
defence of defendants Ncs. 3 to 6 was put 
furward as a plaint, that they were liable 
to pay court-fees, and the defence of de- 
iendant No. 1 was shut out by the trial. 
Court. ‘he question of court-fees does not 
appear to have been urged before the trial 
Court although, as I have mentioned already}, 
in the written statement filed on Novem- 
ber 14,1932, para, 13, it is stated that the 
written statement of defendants Nos. 3 to 
6 had been filed ia the form of a plaint. 
As regards the defence of defendant Ne. l 
or of defendant No.2 with regard to the} 
mortgages in favour of defendants Nos. 3 
to 6, i have already referred to the order 
made by the learned Subordinate Judge, 
namely, Order No.5 dated June 25, 1931, 
on the Order-sheet. Mr. Gupta conceded 
that this order was wrong but he has ccn- 
tended that tue Subordinate Judge set it 
right by a subsequent order, namely, Order 
No. 45 dated November 19, 1932. A peru- 
Sal of this order, however, shows that the 
learned Judge did not really go back on 
his previous order by whicu une directed 
that tue principal deiendant had .no right 
to lutk into the willlen statement of de- 
jendants Nos. 3to6. By the subsequent 
oraer he allowed the defence in para. 2 of 
the written statement of Movember 14, 1932, 
to be considered as being practically equi- 
Valent to para. z of the written statement 
filed by de1endant No. 2. But all the time 
tLe detence which was considered by the 
trial Court was conhned to the question 
with regard the plaintift’s mortgage in suit ; 
it was not considered with regard to mort- 
gages in favour oi defendants Nos. 3 to6. 
hus when the learned Judge remarked in 


‘“hisjudgment tuat ‘defendant No. 1 has no 


detence’, he was not thinking apparently 
of the detence with regard to the mortgages 
in favour of defendants Nos. 3 to 6. 
Mr. Gupta has contended. that really no 
mischief was done because evidence re- 
garding the other bonds was led. But the 
only issue waSissue No. 4 which was drawn 
up at an early stage of tre case and upon 
this issue the decisio. was sum Mary one. 
The iearned Judge remarked as follows: 
“No objection has peen raised as to the correctness 
of the uccuunts furnished by the moitgagees and 
subject to uny arithmetical mistake being detected 


hereatter, 1 decide issue No. 4 in accordance with 
such accounts,” 


In these circumstances, I think that the 
contention of Mr. Gupta cannot be accepted 
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2nd a decree cannot be made in Form 
No. 10 in favour of the prior mortgage of 
defendants Ncs. 3 to 6. With regard to the 
properties covered by the subsequent mort- 
gage, Ex. T the question is whether defen- 
dants Nos. 3 to 6 should have been given 
liberty toapply for the sale of the addi- 
tional property. Here again Mr. Gupta 
has relied upon the forms which are men- 
tioned in O. XXXIV, r. 4,sub-r. (4) But 
on the other hand, it is to be remembered 
that those provisions relate to the same 
property which is the subject-matter of the 
morigage whether as between the mort- 
gagor and the mortgagee or as amongst 
successive mortgagees. In Forms Nos. 9 to 
ll, the reference is to the same mortgage 
property. Dr. Sen Gupta has pointed out 
that under s. 67-A, Transfer of Property Act, 
which is really procedural, a mortgagee is 
bound to bring one suit on several mort 
gages, so that if defendants Nos. 3 to 6 
are to sue they would have to sue upon all 
the three mortgages; and that they cannot 
simply because they are made defencants 
inthe plaintiff's suit be placed in a better 
position and be entitled to get a mortgage 
decree in respect of a property which is 
not included in the mortgage in favour of 
the plaintiff. This is confirmed by the 
decision in Sarat Chandra Roy v. Mahapiet 
(2) and Kalipada Mukerji v. Basanta 
Kumar Dutta (3), Mr. Gupta’s contention 
is that these cases proceed on the footing 
that a subsequent mortgages cannot get a 
personal decree. This argument is open to 
the criticism that it is an argument in a 
circle. Further there may be other encum- 
brances with regard to an additional prop- 
erty and it is not possible to implead them 
in the plaintiff's suit. Upon all these con- 
siderations it seems to me that the learned 
Judge was right in excluding the additional 
property. : 

Then as regards the question of personal 
decree in favour of defendants Nos. 3 to 6 
it follows that if- the Ex. T property is to 
be excluded, these defendants are not en- 
titled to get a personal decree. This view 
is consistent with para 4, cl. (4) of Form 
No. 9 in Appx. D, Oivil Procedure Code. 
The learned Judge below was not quite 
right in saying that the relief as asked for 
by defendants Nos. 3 t06 cannot be given 
because the directions in Form No. 9 giving 


such aright to the subsequent mortgagees ` 


are not supported by the provisions ofr. 6. 
Mr. Gupta has contended that r. 6 is not 


(3) 59 O 117; 138 Ind. Cas. 77; AIR 1932- Cal. 
126; 85 O W N 877; Ind. Rul, (1982) Oal, 427, 
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exhaustive and it does not exclude the 
rights of a defendant when he is the mort- 
gagee, but this presupposes that there is a 
decree in favour of the plaintiff in Form 
No. 9 which, as I have said, cannot be 
applied in respect of the property covered 
by Ex. T. In such a case the Court is 
not to give a personal decree and in the 
present case there is no reason why such a 
decree should be given. Upon these cons 
siderations we think that Appeal No. 2 
preferred by defendants Nos.3to 6 must 
fail. It is dismissed with costs. Then I 
take up Appeal No. 164 of 1934 which is 
preferred by defendant No. 1. The main 
ground upon which the decision of that 
appeal turns is that the Court was wrong 
in holding that defendant No. 2 was bound 
by the mortgage bond Ex. 1 in favour 
of the plaintiff. It is pointed out that de- 
fendant No. 2 in her defence stated that 
the mortgage was collusive and fraudulent 
and obtained at the instance of defendant 
No. 1 whom defendant No. 2 had no 
power to resist. Defendant No. 2 being 
dead the same defence is raised by defen- 
dant No. 1, that is to say, defendant No. | 
is in the position of claiming to take ad- 
vantage of his own wrong. Dr. Sen Gupta 
appearing for him in «his Court has conced- 
ed that the argument is immoral. l 
‘ft may further be pointed oul that in 
spice of the order of the learned Judge 
refusing to give defendant No. 1 op- 
portunity- to look into the defence of de- 
fendants No. 3 to 6 it was open to defen- 
dant No. 1 to file his defence on the material 
point with regard to thé mortgage in sult. 
But he filed no defence. On the contrary 
to all the mortgage bonds not only defen- 
dant No. 2, but defendant No l was a 
party. The learned Judge upon a considera- 
tion of the evidence which has been placed 
before us has found that defendant No. 2 
fully understood the nature of the mortgage 
bond, but that she did not understand that 
part of it which contains a stipulation 
which would bind her personally. We do 
not consider that th:s view is consistent, 
having regard to the nature of the evidence. 
The main contention of Dr. Sen Gupte 
is that there is no evidence that the bond 
was explained tothe lady. Now, as to the 
lady's personal capacity there is abundant 
evidence that she was intelligent, experienc- 
ed and used to managing the estate herself. 
This is evidenced not only by the old docu- 
ment of 1854 (vide Ex. C) by which she 
was given power to adopt, but also by the 


subsequent document of 1891 namely, the 
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will Ex. B which shows that the father of 
defendant No. 1 had confidence in the 
lady. Even more important is the trust 
deed of 1914 by which defendant No. 1 
himself made over the management of the 
properties to her. That deéd no doubt states 
that the lady is very old, but this is ac- 
companied by the statements to the effect 
that she is efficient and capable of manag- 
ing the affairs of the estate, andthe mere 
fact that the trust deed was effected in her 
favour only goes to confirm this. There is 
evidence that she could write very well. 

As tothe circumstances under which the 
Plaintiffs bond came into existence it 
appears that first the money required for 
the stamp was raised by the promissory 
note which was executed both by defen- 
dants Nos. 1 and 2. For this purpose, 
the lady was brought from Bailor House to 
a house in Mymensingh town. After that 
a draft bond was prepared and this was 
taken by the officers of defendant No. 2 
and subsequently endorsed by one of them 
at the house ab which defendant No. 2 was 
staying. Among the people who were pre- 
‘ sent at (he execution of the document there 
were three Pleaders, namely a son of a 
retained Pleader of defendant No. 1, P. 
W. No. 2; and Jogendra Babu, and 
Abinash Babu another Pleader. Tne Am- 
mokter of defendant No. 2, D. W. No. 6 
was present and some officers of the defen- 
dants were present (D. Ws. Nos. 2 and 4). 
On the side of the mortgagee plaintiff 
there were present the plaintiff's mukhtar 
and Pleader Abinas Sarkar. The nature-of 
the transaction appears quite clearly from 
the recitals therein. The three previous 
mortgages were recited as being paid up 
and there were various detailed statements. 
That there. was payment of consideration 
is practically not challenged. Then it is 
noteworthy that subsequent to the execu- 
tion of the document payments of interest 
were made from time to time by the 
admitted Ammokter of the defendants. One 
of the endorsements bearing date Sravan 9, 
1337 which contains a recital of the previous 
payments bears the signatures of both the 
defendants. This was on June 2a, 1931 (viae 
paras. 6,7 and 8), the objection is taken 
that defendant No. 2 knew nothing and 
that everything was done by defendant 
No. 1: The entire oral evidence has been 
placed before us. Plaintiff Witness No. 1 
retained mukhtar of the plaintiff and one of 
the uttesting witnesses, say that the document 
was read over to the executant before exe- 
cution and that the lady was in full 
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possession of her understanding and she- 
fully understood the contents of the docu- 
ments. This is corroborated by the other 
attesting witnesses, namely P. Ws. Nos. 2 
and 8. 

The evidence on the other side is to the 
effect that the document was signed by 
the lady but that the contents were not 
explained to her. But we were not pre- 
pared to hold that evidence given on the 
side of the plaintiff should be disbelieved. 
No doubt the onus is on the party who 
sets up the deed executed by a pardanashin 
lady tosatisfy the Court that it had beea 
explained to her and understood by her. 
In the present case having regard to the 
circumstances we think that the learned 
Judge was right in holding that defen- 
dant No. 2,as well as defendant No. 1l 
executed the document fully understanding 
what she was doing, although as held by 
the learned Judge she did not understand 
that there was a stipulation making her per- 
sonally liable. But that d-es not affect 
the main question. In this view the other 
points raised in this appeal do not require 
separate discussion. We accordingly hold 
agreeing with the learned Judge that Ex. 1 
the mortgage in favour of the plaintiff 
was a valid document and the suit has been 
rightly decreed. Appeal No. 164 must, 
therefore, stand dismissed with costs. In- 
the result both the appeals are dismissed 
with costs. 

McNair, J.—I agree. 

N. Appeal dsmissed. 


. MADRAS HIGH COURT 
Civil Revision Petition No. 1738 of 1933 
Appeal Against Appellate Order No. 98 
of 1934 
February 2, 1937 
HoRWILL, J. 
NALAM THALUPULAMMA AND ANOTHER —~ 
PETITIONERS 


VvETSUS 
KONDEPUDI MANGA MMA—RzsPponpENt?T 

Civil Procedure Code (Act V of 1908), O. XXXIV, 
r. 12—Scope of—Enquiry into rights of stranger, if 
contemplated—Order under r. 12~Whether a decree 
and appealable—Mere filing of application after 
decree— Whether can make an alleged prior mort-. 
gagee a party to the decree. 

Order XXXIV, r. 12, Civil Procedure Code, does 
not contemplate an enquiry whether a person who 
is a stranger to the suit is a prior mortgagee or 
not but contemplates the admitted existence of a 
prior mortgagee and lays down the procedure to be. 
adopted in biinging-the mortgaged properties - to’ 
sale, the prior mortgagee being given the option of 
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having the property sold subject to his mortgage 
_or free of his mortgage. In the latter case he is 
entitled to have his mortgage discharged outof the 
proceeds of the sale, 

It is truethat the executing Court hasto make 
certain enquiries of an incidental nature but it 
cannot be said that this enquiry into the rights of 
& stranger to the suit is in the nature of an inci- 
dental enquiry in execution. An executing Court, 
whose primary duty itis to execute, would be exer- 
cising its discretion wrongly to go into a full en- 
quiry into the claims of a person who is nota party 
to the suit in order that an order may be passed 
under O. XXXIV, r. 12 in his favour. 

An order passed under O. XXXIV, r. 12 after 
full enquiry will not amount toa decree and is not 
appealable. 


he mere filing of an application after a decree 
has been passed, cannot make a prior mortgagee a 
party to the decree, even if,a mortgage suit does not 
end until the property has been brought to sale. 
Petition under s.115 of Act V of 1908 
praying the High Court to revise the order 
‘of the Court of the District Munsif of Rama- 
_chandrapur, dated June 21, 1933 and made 
in O. M. P. No. 44 of 1933 in B. P. No. 64 of 
of 1932 in O 8S. No, 271 of 1926 an appeal 
against an order of the Court of the Sub- 
ordinate Judge of Rajamundry dated De- 
cember 4, 1933 and made in A. S. No. 64 of 
1933 (C. M. P. No. 44 of 1933 in E. P. No. 64 
of 1932 in O. 8S. No. 271 of 1926 D. M.C. 
Ramachandrapur). 


Mr. K. Bhimasankaran, for the Petitioner. 

Mr. Ch. Raghava Reo, for the Respondent. 

Judgment.—The petitioner obtained a 
- mortgage decree and in execution the 
respondent came forward alleging that she 
was a prior mortgagee and requesting the 
Court under O. XXXIV rr. 12 and 13 of the 
Civil Procedure Code, to sell the property 
- free of her mortgage and to apply the pro- 
ceeds of the sale first in discharging her 
own debt. The petitioner objected to this 
- procedure alleging that her mortgage was 
nominal and collusive, not supported by 
consideration, and invalid. The District 
Munsif of Ramachandrapur, after a sum- 
mary enquiry held that prima facie the 
petitioner had proved that she was a prior 
mortgagee and granted the petition. 

It is frankly conceded by Mr. Raghava 
Rao on behalf of the respondent that 
-the order of tie learned Munsif as it 
stands is wrong. Clearly ths sum claimed 
by the respondent or the full value 
of her mortgage should not be paid 
to her without a proper adjudication 
after full trial regarding the validity of 
the mortgage. This money cannot be 
paid overtoher after a summary enquiry 
of this kind. It is, however, pleaded that 
the revision petition should be allowed 
and the petition remanded for a full 
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and proper enquiry under O. XXXIV, 
r. 12. 

In the first place I do not think that 
O. XXXIV,r. 12 contemplates an enquiry 
whether a person who isastranger to the 
suit is a prior mortgagee or not. 

Order XXXIV, r. 12 contemplates the 
admitted existence of a prior mortgagee 
and lays down the procedure to be 
adopted in bringing the mortgaged pro- 
perties to sale, the prior mortgagee being 
given the option of having the property 
sold subject to his mortgage or free of his 
mortgage. Inthe latter case he is entitled 
to have his mortgage discharged out of the 
proceeds of the sale. 

Itis true that the executing Court has 
to make certain enquiries of an incidental 
nature but it cannot be said that this 
enquiry into the rights of a stranger to 
the suitis in the nature of an incidental 
enquiry in execution. An order passed 
underO XXXIV, r. 12is not appealable 
at all. It is suggested that an order pas- 
sed under O. XXXIV, r. 12 after a full 
enquiry would amount to a decree within 
the mischief of s. 2 (2), Civil Procedure 
Code, but this cannot be so; for the res- 
pondent was not a party to the suit. 
The mere filing of an application after a 
decree has been passed, cannot make her 
a party to the decree, even if, as Mr. 
Raghava Rao, contends, a mortgage suit 
doces not end untilthe property has been 
brought to sale. Moreover s. 2 (2) makes 
special reference to two sections of the 
Civil Procedure Code, orders under which 
Gan be treated as decrees. It is most 
unlikely that the Legislature would have 
both overlooked the possibilitv of a full 
adjudication of the rights of the parties 
under O. XXXIV, r. 12 in the definition 
of s. 2(2) and have failed to provide for 
an appeal from an order passed under 
this rule deciding important rights. 

Lhave already said that I am satisfied 
thatO. XXXIV,r. 12, does not contemp- 
late an enquiry of this nature; but if it did, 
I should consider that an executing Court, 
whose primary duty it is to execute, would 
be exercising its discretion wrongly to go 
into a fullenquiry into the claims of a 
person who is not a party to the suit in 
O. XXXIV, r. 12 in his favour. 

In any event, therefore, the order of the 
lower Court wag wrongand has to be set 
aside; and I am not prepared to order 
the Court to make a further enquiry into 
the petition. Oivil Miscellaneous Petition 
No. 440f 1933, is dismissed with costs 
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and this Civil Revision Potition allowed 
with costs. 
C. M. S. A. No. 98 of 1934. 


The appeal is not maintainable. It is 
therefore, dismissed with costs, 


AWN. Appeal dismissed. 
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properiy is traceable and where it is not—Void — 


contract, if can be enforced against minor—Minor 
if can plead minority though contract was made upon 
his false representation as to age~Estoppel—His 
oben under A a bans i asc Courts cannot 
envent new rule of equity contra inei 
of English Law. said aie ai i 
Where money has been borrowed by two minors 
under a mortgage-deed ata time when they were 
minors, more than 18 years but less than 9] years 
of age, under a fraudulent concealment of the fact 
that the executants were minors because a guardian 
had been appointed for them under the Guardians 
and Wards Act, the mortgagee cannot ina suit 
brought against them get a decree for the principal 
money under s. 5, Contract Act, nor under any other 
equitable principle, and he cannot also get a decree 
for sale of the mortgaged property, [p. 935, col 1.] 
[Oase-law discuased.] 
Section 43, Transfer of Property Act. refer 
transfer made by an unauthorized poets aay a 
sequently acquires interest inthe property transfer- 
red. A minor, though he may not be competent to 
transfer his property, possesses an interest in his 
property, which may be transferred by his guardian 
under certain circumstances. When he attains 
majority he doer not subsequently acquire any in- 
terest in his property ; the interest has remained 
vested in himall along. The section, therefore, can 
have no application to the case where 4 minor has 
made a mortgage during his minority and asuit is 
brought to enforce the mortgage against him after 
he has attained majority, The section is based on 
the principle of estoppel, which cannot be pleaded 
against a statute so as to prejudice a minor who 
enjoys the protection of the law. In re Stepleford 
Colliery Co. (Barrow's case) (19), applied, [p. 941, 


col, 2. 
Where one ofthe parties to a contract is a minor 


and is incapable of contracting so that ther 
s and can neyer bea contract, s. 65, Contract Act, 


AJODHIA PRASAD V. OHANDAN tar (ALL) 


65 or under - 


170 10 


can kave ne aprplicaticr to sech a cese as. that sece 
tion starts from the basis of there being an agree- 
ment of contract between competent parties. In 
such acase, therefore, there would be no question 
of ordering the minor to restore the advantage which 
he has received or to make compensation for what he 
has received. [p 937, col. 1.] i 

{Oase-law referred to.] 

Where acontract of transfer of property is void, 


- and such property can be traced, the property be- 


longs to the promisee and can be followed. There 
is every equity in his favour for restoring the 
property to him. But where the property ig not 
traceable and the only way to grant compensation 
would be by granting a money decree against the 
minor, decreeing the claim would be almost tagta- 
mount to enforcing the minor's pecuniary liability 
under the contract which is void. The distinction 
is too obvious to be ignored. To pass a decree 
against aminor enforcing his pecuniary liability 
‘would, while holding that the contract is void and 
unenforceable, at the same time be passing a decree 
against him on the footing that he had entered into 
the contract and has not carried out its terms. 
There is norule of equity, justice and good con- 
science which entitles a Court to enforce a void con- 
tract Of a minor against him under the cloak of 
equitable doctrine, [p. 940, col. 2; p. 911, col. 2} 

No estoppel can be pleaded against astatute. If 
the Contract Act declares that a contract by a 
minor is void nothing can prevent the minor from 


_ pleading that such a contract is void on the ground 


of his minority. |p. 938, col. 2 ] 

When a contract had been induced by a false 
representation made by an infant as to his age, he 
is liable neither on the contract nor in tort because 
tort which can sustain an action for damages must 
be independent ofthe contract and no person can 
evade the law confeiring immunity upon an infant 
by converting the contract into atort for the pur- 
pose of charging the infant. Where an action in 
reality is anaction ex contractu but disguised as an 
action ex delicto, it cannot be enforced. [p. 940, col. 


J 

The rules of equity that can be applied are well 
recognized rules which have been accepted in Eng- 
land. It is hardly open to an Indian Court to invent 
a new rule of equity for the first time contrary to 
the principles of the English Law. Ifthelaw in 
England is clear and there is no. statutory enact- 
ment tothe contrary in India, one should hesitate to 
introduce any supposed rule of equity in conflict 
with that law. |p. 939, cols. 1&2.) . 
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OPINION 

Sulaiman, ©. J.—‘This is a second 
appeal arising outofa suit for sale on the 
basis of a mortgage deed dated October 
15, 1925, executed by the defendants in 
favour of the plaintiffs. The defendants 
pleaded that they were minors at the time 
of the mortgage deed, a certificated guar- 
dian having’ been appointed for them, and 
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also pleaded that there was no necessity 
for contracting the debt. In the rejoinder 
the plaintiffs denied that the defendants 
were minors and also asserted that the 
defendants were liable to pav the amount 
under s. 68. Contract Act. The issues 
framed by the trial Oourt related to the 
minority of the defendants, the object of 
the debt and its proper attestation and 
consideration. The trial Court found that 
the defendants were more than 18 years 
of age but under 21 years, and that there 
was no evidence of representation either 
by the defendants or their father Sital 
Prasad. The Court held that the plaintiffs 
could not recover the amount under s. 68, 
Contract Act. The lower Appellate Court 
held that the defendants were in fact 
minors, being under 21 years of age, and 
also held that the marriage expenses for 
which the money was said to have been 
advanced were not “necessaries,” and 
therefore 8. 68 had no application. But it 
held that the respondents and their father 
not only c-ncealed the fact that there was 
already a guardian appointed for the 
minors. but the father even went to the 
length of declaring before the Snb Regis- 
trar that his younger son was over 18, 
and that the dishonest suppression of the 
fact that the executants were under hig 
own guardianship indicated to the plain- 
tiffs that they were dealing with persons 
compefent to contract, and then remarked; 
“Thus in my opinion there was a fraudu- 
lent misrepresentation made by or on be 
half of the respondents.” 

Following the ruling of the Fall Bench of 
the Labora High Court in Khan Gul v. 
Lakkha Singh (1) it decreed the claim for 
the recovery of the amount with interest 
at the contractual rate and future interest 
and in defanlt for sale of the mortgaged 
property. Two of us before whom this 
appeal came up for disposal have referred 
the following question of law to this Full 
Bench: 

“Where money has been borrowed by two 
minors under a mortgage deed at a time when 
they were minors, more than 18 years but less 
than 21 years of age, under a fraudulent conceal- 
ment of the fact that the executants were minors 
because a guardian had been appointed for them 
under the Guardians and Wards Act, can the 
mortgagee in a suit brought against them get a 
decree for the principal money under s. 65, Con- 
tract Act or under any other equitable principle, 


and can he also get a decree for sale of the mort- 
gaged property.” 


In the meantime the Bench also called 


(1) ATR 1928 Lah. 609; 111 #Ind.*Cas, 175; 9 Lah, 


701; 30 P LR 60; 10 Lah, LJ 413 B), 
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for a finding on another point which will 
be disposed of by the Division Bench 
separately. The majoritv of the learned 
Judges of the Lahore Full Bench based 
their decision on a supposed rule of equity 
and not on anv particular section of anv 
Act. But in the course of the arguments 
before us the plaintiff's claim has been 
based on various alternative grounds which 
it mav be convenient to take up seriatim: 
It is first argued that the case is covered 
by s. 65. Contract Act. No doubt the 
Contract Act draws a distinction hetween 
an agreement and a contract. Under s. 2 
(g) an agreement not enforceable by law 
is void, while under ‘h) an agreement 
enforceable by law is acontract. Section 65 
deals with agreements discovered to he 
void and contracts whic? become void A 
possible view might hrave been that s. 65 
applies even to minors and that they can 
in every case, whether there is mistake, 
misrepresentation, fraud or not be order- 
ed to restore any advantage that has 
been received or make compensation 
for it to the nerson from whom the minors 
received it. This would result in a snit 
haing decreed for recovery of monev receiv- 
ed by a minor on a bond or promissory note 
even thongh the contract itself ig void. 
The other viewis that the Contract Act 


- deals with agreements which may be void 


on the ground. for instance, that thev are 
opposed to public policy or prohibited bv 
Jaw or they. may he void because one of 
the parties thereto is nat competent to con- 
tract, and s. 65 was really intended to deal 
with agreements which from their very 
nature were void and were either discovered 
to be void later or became void, and not 
agreements ma'e by persons who were al- 
together incompetent to enter into an 
agreement. and the agreement was there- 
fore a nullity from the very beginning. 
There is no section which in so many 
terms says that an agreement by a minor 
is void. Indeed, it was held in some 
earlier cases that it was only voidable: 
see Saral Chand Mitter v. Mohun Bibi (2) 
at p. 385*. 

The question directly arose before their 
Lordships of the Privy Council in the 
Jeading case in Mohori Bibee v. Dharmodas 
Ghose (3’. In that case the plaintiff had 
brought a snit for a declaration through 
his next friend that a mortgage deed exe- 


9) 950371: 20 WN 901. 
ta 300 539; 30 IA 114; 7 O W N 441; 8 Sar. 374 
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Cuted . by him was void and iuoperative 
‘and should be cancelled because he was 
a. minor at the time of its execution. The 
plaintiff had attained the age of 18 years 
but had not attained the age of 21 and 
a certificated guardian had been appointed 
for him. The defendant had taken along 
declaration in, writing from the plaintiff 
as to his age and had advanced a large 
sum of money to him on that assurance. 
The defendant's agent Kedar Nath was 
aware of the fact that the minor was 
under 21 years. of. age bul apparently the 
mortgagee himself was personally not. 
Their Lordships first held that the knowledge 
of the agent must be imputed to the de 
fendant and then repelled the contention 
that the plaintiff minor was estopped by 
s. 115, Evidence Act, from setting up his 
minority on the ground that the defendant 
must be deemed to have known the real 
facts and so was not misled by the untrue 
statement. -The point was next pressed 
before their Lordships of the Privy Coun- 
cil that before decreeing the plaintiff's 
claim he should be ordered to re-pay to 
the defendant the sum which had been 
paid to him. Their Lordships accordingly 
ordered that this point should be re- 
argued before them. It was on this account 
that their Lordships took up the considera- 
tion of s. 64, Contract Act, and after exa- 
mination of s3. 2, 10 and 11 held that 
the Oontract Act makes it essential that 
all contracting parties should be competent 
to contract and that a person who by 
reason of his infancy is incompetent to 
contract cannot make a contract within 
the meaning of the Act. Their Lordships 
then referred to s. 68,‘ Contract Act, and 
pointed out that under the Indian Law 
even for the necessaries supplied to a 
minor he is not made personally liable 
for them, but that the only statutory 
right that is created is against his pro- 
perty. Their Lordships also examined 
ss. 1.3, 184, 247 and 2418 in order to 
emphasize the position of a minor and then 
remarked: i 

w “I'he question whether a contract is void or 
voidable presupposes the existence of a contract 
within the meaning of the Act, and cannot arise 
in the case of an infant. Their Lordships are 
therefore of the opinion that in the present case 
there. is not any such voidable contract as is dealt 
with in s. 64." 

Their Lordships distinctly held that the 
agreement made by a minor was void and 
not only voidable, thereby overruling the 
previousirulings of the Oalcutta High Court. 
The learned Counsel for the defendants 
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then relied on s. 85, Contract.Act. With 
regard to this plea their Lordships made ’ 
the f lowing observation: 

“A new point was raised here by the appellants’ 
Counsel founded on s. 65, O-ntrach Act, a section 
not referred to in the Courts below, or in the 
eases of the appellants ‘or respondent. It is suff- 
cient to say that this section, like s. 64, starts 
from the-basis of there being an agreement or 
contract between competent parties; and has no 
application to a case in which there never was 
and never could have been any contract. 

It was further argued that the preamble of the 
Act showed that the Act was only intended to 
define and amend certain parts of the law relating 
to contracts, and that contracts by infants wgre 
left outside the Act. If thie were so, it does not 
appear how it would help the appellants. But in 
their Lordships’ opinion the Act so far as it goes 
is exhaustive and impetative; and does provide in 
clear language that an infant is not a person 
competent to bind himself by a contract of this 
description 


Their Lordships then proceeded to con- 
sider ss. 41 and 38, Specific Relief Act. 
As the minor himself was the plaintiff, 
their Lordships remarked that these sec- 
tions no doubt gave a discretion to the 
Court, but the Courts below in the exer- 
cise of their discretion had come to the 
conclusion that as the defendant had 
knowledge of the infancy, justice did not 
require an order for the return of the 
money. Their Lordships saw no reason 
for interfering with the discretion so exer- 
cised. Their Lordships then took up the 
rule of equity that a person who seeks 
equity must do equity, and referred to the 
decision of the Court of appeal in Thurstan 
v. Nottingham Permanent Benefit Building 
Society (4) which was affirmed by the House 
of Lords in Thurstan v. Nottingham Per- 
manent Benefit Building Society (4). There 
the Society had advanced to a female 
infant the purchase money of some prop- 
erty she purchased and had also agreed to 
make her advances to complete certain 
buildings thereon. On attainment of majori- 
ty she brought an action to have the 
mortgage declared void. lt was held that: 

“The mortgage must be declared void and that 


the Society was not entitled to any repayment of 
the advances.” 


In that particular case, however, the 
Society had in fact obtained possession of 
the building; it was. therefore, held that 
the Society was entitled to have a lien 
upon the property. Their Lordships quoted 
the dictum of Lord Romer: 

' “The short answer isthat a Court of equity can- 


not say that it is equitable to compel a person to 
pay any Monies in respect of a transaction which 


- (4) (1902) 1 Ch 1; 71 LJ Oh. 83; affirmed in (1903) 
A O06; 72 L J Ch. 131; 87 L T .529;51 WR2 675P 
12919 T L RS. . i i 
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as against that person the Legislature has declared 
to be void.” 


This case meets many of the points 
which have been urged on behalfof the 
plaintiffs. Their Lordsbips distinctly held 
that both ss. 64 and 65 presupp»se the 
existence of a contract within the meaning 
of the Act which is either void or beconics 
void, and that they have no application to 
the ease where one of the parties was 


incompetent by reason of his minority. As- 


regards s. 65, their Lordships distinctly said: 

“This section (s. 65) starts from the basis of 
there being an agreement or contract between 
competent parties; and has no application to a 
case in which there never was, and never could 
have been, any contract,” 


Where, therefore, one of the parties is a 
minor and is incapable of contracting so 
that there never is and can never be a 
contract, s. 65, can have no application to 
such a case as that section starts from the 
basis of there being an agreement of con- 
tract between competent parties. This 
is as clear a pronouncement as can be, 
and it is impossible to whittle down its 
effect either by suggesting that it was not 
necessary in that case to go into that ques- 
tion or that their Lordships meant to refer 
to only a portion of s. 65, namely, ‘where 
the contract becomes void" and not to the 
portion “where the agreement is discover- 
ed to be void", in laying down its inap- 
plicability. The clear rule laid down is 
that neither s 6t nor s. 65 deals with a 
case where a party is incompetent to enter 
into a contract at all, and that in sucha 
case, therefore there would be no question 
of ordering Lim to restore the advantage 
which he has received or to make com- 
pensation fur what he has received. 


The rule so laid down has, of course, 
been followed unanimously by all the 
High Courts in India for the last 35 years. 
The learned Counsel for the respondents 
has not been able to show a single case of 
any High Court in India where s. 65 has 
been applied against a minor and a decree 
yassed against him when he is defendant 
on the ground that his contract had been 
void. Indeed, if such a view were to pre 
vail, the result would be that all agreements 
by minors would have to be enforced 
indirectly against them, no matter whe- 
ther there had been any mistake, misre- 
presentation or fraud or not; and a decree 
passed for restoration of the money ad- 
vanced to a minor would be almost the 
enforcement of his liability to pay. And 
the decree would have to be a personal 
decree. This would amount to nullifying 
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the effect of the protection which the 
Legislature has given to minors. It would 
make a minor personally liable for restora- 
tion of the advantage and pryment of 
compensation, although s. 68, which pro- 
vides for the special case of liability for 
necessaries, confines such liability to the 
minors property and exempts bis person. 
If we were to enforce directly the supposed 
liability of the minor tə restore the 
advantage, a wide door would he openel 
for mischief, and persons wculd be free to 
deal with minors with the full e nfidence 
that even if the worst comes to the worst, 
they would get back fuil compensation for 
what they were risking, Such an in‘er- 
pretation of the section would involve 
drastic consequences, which could not have 
been the intention of the Legislature. It 
may be noted that the Contract Act has 
been amended since 1923 from time to time 
and various amendments have been in- 
troduced. The Legislature must be deemed 
to have been aware of the interpretation 
put ons. 65 by the Lordships of the Privy 
Council, which was followed loyally and 
consistently by all the High Courts in India. 
The fact that it has not thought fit to amend 
the section is an indication that the Legis- 
lature has seen nothing in this interpretation 
to disapprove of. Even the learned Judges 
of Lahore in the Full Bench case Khan Gul 
v Lakkha Singh (1), which is the sheet 
anchor of the plaintiffs, did not think it 
proper to rely ons. 65 of the Act, although 
they took pains to discover a ground for 
decreeing the claim. Indeed it appears that 
the learned Counsel at the Bar did not 
a venture to urge that s. 65 wus applic- 
able. ` 

In Kamia Prasad v. Sheo Gupal Lal (5), 
a Bench of this Court following the ruling 
in Mohori Bibee’s case (3), held that ss. 64 
and 65, Contract Aci, apply only to con- 
tracts between competent parties and are 
not applicable to a case where there is not 
and could not have been any contract at 
all. There, too, in the absence of any 
material to show that justice required the 
return of the amount, the learned Judges 
did not think it fit to impose any such con- 
dition on the plaintiff who had been a minor 
as could have been done under s. 41 
Specific Relief Act. In Kanhai Lal v. Babu 
Ram (6), a Bench of this Court held that 
ss. 64 and 65, Contract Act, did not apply 
nor dids. +l. Specific Relief Act, apply to 
a case where the suit was brought against 


(5) 26 A 342: A W N 1904, 41, 
(6)8 AL J 1058; 8 Ind. Oas, 888, 
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a defendant minor on a promissory note 
executed -by him, although he had mis- 
represented his age to the plaintiff. Again 
in Kanhayalal yv. Girdhari Lal (7), a suit 
on. a promissory. note against a defendant 
who had represented himself to be of full 
age was dismissed. In Doulatuddin v. 
Dhaniram Chhutia, 32 Ind. Gas. ®O4 (8), 
there was a suit for~specific performance 
and, in the alternative, for refund of the 
amount against a person who had been a 
lunatic atthe time of the contract. It was 
held thats. 65 had no application to such 
a case nor would the Court act under s. 38 
or s. 4], Specific Relief Act. It was held 
further that it was not equitable to compel 
him-to pay the amount when he had been a 
lunatic. 

In Radhey Shiam v. Bihari Lal (9), it 
was held that a minor cannot be made to 
repay money which he has spent merely 
because he received it under a contract 
induced by his fraud and the English case 
in Lesley, Ltd. v. Shiell (10) was followed. 
The learned Judges agreed wiih the 
observations made in Leslejj's case 110) 
which had been approved by their Lordships 
of the Privy Council, but they considered 
it fair to add (lest it be supposed that their 
decision conveyed any reflection upon the 
defendant) that no fraud had been really 
alleged or proved. That observation which 
was made to clear the charac'er of the de- 
fendant did not in any way detract from 
the value ofthe ruling which was given. 
In Bindeshri Bakhsh Singh v. Chandika 
Prasad (11), it was held by- a Division 
Bench of this Oourt that a person who had 
executed a bond.whilst a minor could not, 
unless he had attained majority, by execut- 
ing asecond bond of similar purport, ratify 
or confirm the former bond because the 
minor's contract was void. The case in 
Gregson v. Raja Sri Sri Aditya Deb (12) 
which was a case of a disqualified pro- 
prietor whose transactions were voidahle, 
was distinguished. In view of these 
authorities it is impossible tn hold 
ihat s. 65 can be availed of by the plain- 
tiffs against the defendants. The second 
ground urged is that there is some sort, 
of estoppel against the minors in view of 


7) 9 A. L J 103; 13 Ind. Cas. 956. 

R) 32 Ind. Cas. 804; A I R 1917 Oal. 566. 

(9)16 A L J 592; 48 Ind. Cas 478; A I R 1919 All. 
453; 40 A558. " 

(10) (1914) 3 K B 607; 83 L J K B 1145; 111 L T 106; 
588 J 453; 30T L R 460. 

(11) 49 A 137; 100 Ind. Cas, 748; A I R 1927 All. 242; 
93 


SALI 182. 2 ae 
(12) 181 A 221; 17 C 223; 5 Sar. 416 (P 0). 
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the Appellate Court's guarded finding that 
there was a fraudulent representation 
made by or on behalfofthe defendants. 
But when the contract itself was void the 
plea of estoppel must fail. No estoppel can 
be pleaded against a statute. If the Oon- 
tract Act declares that the contract by a 
minor is void, nothing can prevent the minor 
from pleading that such a contract is void 
on the ground of his minority. In Mohort 
Bibee’s case (3), it was not necessary for. 
their Lordships to decide the question of 
estoppel, as there could be none when the 
defendant had been constructively aware of 
the minority. But their Lordships, as 
already pointed out, quoted the remark of 
Romer, L. J., that a Court of equity cannot 
say that itis equitable to compel a person 
to pay any monies in respect of a trans- 
action which as ‘against that person the 
Legislature has declared to be void. In 
Thurstan v Nottingham Permanent Benefit 
Building Society (4), at p.10*, it had been 
ohserved by the House of Lords that : : 
“The money......was reallyan advance to this lady 
during her minority and secondly she was not liable 
for the repayment of it and the mortgage which she 
granted for the repayment of that money was in- 
effectual as an obligation.” l 
The previous English cases were reviewed 
bv Lord Sumner in Lesley, Lid. v. Shiell (10) 
who observed at p. 619T : . 
“There is no fiduciary relation: the money was 
paid over in order to be used asthe defendant's own 
and he hag so used if and, I suppose, spent it. 
There is no question of tracing it, no possibility of 
restoring the very thing got by fraud, nothing but 
compulsion through a personal judgment to pay' an 
equivalent sum outofhis present or future resources, 
in a word nothing buta judgment in debt to repay 
the loan. I think this would be nothing but enforc- 
ing a void contract. S» far as I can find, the Court 
of Chancery never would have enforced any liability 
under circumstances like the present, any more than 
a Court of Jaw would have done so, and I think that 
no ground can be found for the present judgment, 
Not would be an answer to the Infants’ Relief 
et,” 


Kennedy, L. J. at p. 6217 remarked : 

“Be that as it may, I am certainly of opinion that 
in the present case, where the defendant is an infant, 
the cause of action is in substance ex contracta 
and is so directiy connected with the contract of 
loan that the action would be an indirect way of 
enforcing that contract ” 

He further observed : i 

“There is no case in which I can find that a Court 
of Equity has given judgment against an infant in 
circumstances like the present, that is to say, in which 
it has interfered on the ground of the fraud of the 
infant, whereby he induced the making of the con- 
tract of loan, to order the infant to pay the plaintiff 
a sum equal to the sum borrowed under the void 
contract, and so, in effect, tothe amount of the princi- 

*Page of (1902).1.0h.—[Ed.} 
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pal lent: to give validity as against the infant to a 
void contract.” 

Lawrence, J. remarked : 

“lt would be a simple thing for those who prey 
upon infants to obtain from them materials which 
could be used to support a charge of fraud as easy 
&s obtaining the usual promissory note. The result 
would be that the infant would have both to estab- 
lish his infancy and to face a charge of fraud.” 

A distinction was drawn in the case 
where the infant requires as a plaintiff the 
assistance of any Court which would be 
refused until he made good his fraudulent 
representation. This opinion was approved 
of by their Lordships of the Privy Council 
in Mahommed Syedol Arifin v. Yeoh Ooi 
Gark (13) at pp. 263 to 264*, where their 
_ Lordships observed : 

“A case of fraud by the appellant on the subject 
of his age was set up, but it cannot be doubted 
that the principle recently given effect to in the 


case of Lesley, Ltd. v. Shiell (10) would apply, and 
such @ case would fail” 


This was a clear approval of the rule Jaid 
down in Lesley’s case (10 although their 
Lordships thought it fit to add that the state- 
ment made by the minor as to his age 
that he believed that he was over 21 years 
of age could not be justly criticised as 
fraudulent. That observation was obviously 
made in the interest cf the defendant so as 
to clear his charac‘er, and in no way affects 
the approval expressed by their Lordships 
of the rule laid down in Lesley's case (1U!. 
More recently in Sadig Ali Khan v. Jai 
Kishori (14), two minors had executed a 
mortgage deed for whom a certificated 
guardian Qasim Ali had been appointed. 
It was found that Qasim Ali Khan by con- 
cealing tLe guardianship procecdings from 
the mortgagee and passing off the minors 
as majors of 18 or upwards had induced the 
mcrigagee to furnish the money which he 
then required and had thus committed a 
fraud on him. In spite of that their Lord- 
ships allowed the appeal and dismissed the 
plaintiff's suit against the minors holding: 

“The fact of minority being established at the 
date of the execution by the mortgagois of the deed 
founded on is sufficient for the decision of the case : 
such a deed executed by minors being admittedly a 


nullity according to Indian Law, and incapable of 
founding a plea of estoppel.” 

On no other ground could the plaintiff 
succeed in that case. The rules of equity 
that can be applied are well-reccgnized 
rules which have been accepted in 

(13) 431 A 256; 39 Ind. Oas. 401; AIR 1916 PO 
242; (1916) 2 A 0575, 86 LJ POS; 115 L T 564; 32 
T L R 673; 21 O W N 257; (1917) M W N 162; 19 Bom. 
L R 167 (P 0). 

(14) 26 A L J 685; 109 Ind. Cas. 387; A I R 1928 P O 
152; 47 OL J 628, 5 O WN 547;32 CW N87;2% L 
W 17; 55 M L J 88, 30 Bom. L R 1346 (P 0). 
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England. It is hardly open to an Indian 
Court to invent a new rule of equity for 
the first time contrary to the priuciples of 
the English Law. If the law in Eagland 
ie clear and there is no statutory enact- 
ment to the contrary in India, one should 
hesitate to introduce anv supposed rule of 
equity in conflict with that law. In 
Gaurishankar Balmukund v. Chinnumiya 
(15), a judgment-debtor had executed a 
mortgage of some property during tke 
period of the Collector’s management when 
he had no power to make the mortgage 
under 8s 325-A, Civil Procedure Code 
(Act XIV of 1882). Their Lordships observ- 
ed with regard to the argument that the 
mortgage was inxperative in respect of the 
residue as follows : 

“The limitation suggested is that there still 
remained in the judgment-debtor a power to mort- 
gage the property so as to become operative over 
any residue that might arise to the latter after the 
Oollector's regime had ended. It is afact that the 
Collector's regime has now ended, but it is alsothe 
fact that pending his regime, namely on July 22, 
1892, the mortgage which is now founded upon was 
granted.” ; 

Although the regime had ended and the 
incompetency had ceased to exist, their 
Lordships held : 

“In short, the sole point in this appeal is whether 
a declaration by statute that, a judgment debtor 
shall be incompetent to mortgage his property ia or 
is not to be read in the exact and plain sense which 
the words imply.” 

Their Lordships dismissed the plaintiff's 
appeal and did not give him any com- 
pensation. Cases like Jagar Nath Singh 
v. Lalta Prasad (16), where the plaintiff 
minor himself seeks relief -for cancelation 
of adocument or rescission of a contract 
are of course to be distinguished because 
there Le is seeking equity and must do 
equity. In such cases Couris have altvays 
imposed the condition upon Lim to restore 
the benefit. The case in Harnath Kunwar 
v. Indar Bahadur Singh (17) is easily dis- 
tinguishable, as that was a case of a trans- 
fer of an expectancy and was, therefore, 
not asaleable property unders. 6, Trans- 
fer of Property Act. It was not a case 
where the transferor was incompetent by 
reason of minority from transferring it, 
but was one where the transfer was in- 

(15) 46 O 183; 48 Ind, Oas. 312; AI R 1918 P O 168; 
45 I A219; 14 N L R 181; 35M L J 738; 16 AL J 993: 
25M LT 64; 23 OC WN 350,220 LJ 201: 1UPLR 
(PO; 14; 9 L W 327 (P 0). 

(16) 31 A 21; 1 Ind. Oas. 704; 5 ALJ 671;A WN 
1908, 267. 

(17) 45 A 179; 71 Ind. Cas, 629; A I R 1922 P Q 403, 
50 I A 69; 26 O C 223;90 &€ ALR 270; 90 LJ 632: 
44M L J489; 37 CL J 3486;z7 OWN 919: 18 L W 
383; 33ML T 216, 5 P L T 281;2 Pat. LR 237 
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operative because he had no interest capable 

of transfer. Section 65, Contract Act, 
therefore, clearly applies to such a case, as 
no question of incompetency on the ground 
of minority at all arose. Similarly 
Gregson v. Raja Sri Sri Aditya Deb (12) 
was acase ofa disqualified proprietor who 
after having emerged from a state of dis- 
ability took up and carried on transactions 
while he was under disability in such a 
way as to bind himself to the whele. The 
defendant had done that and more than 
that, for not only had he tuken, and 
retained the benefit of the plaintiff's pay- 
ment but he had afterwards exacted from 
the plaintiff a part of the consideraticn 
which was to move from him. It was on 
those findings that their Lordships held 
that the defendant was bound by the con- 
tract (p. 231*). — . 

The majority of the learned Judges in 
‘the Full Bench case of the Lahore High 
Court, Khan Gul v. Lokkha Singh (1), have 
based the decision exclusively on principles 
of equity. Sir Shadi Lal, C.J. conceded 
that the transaction entered into by the 
minor was absolutely void and could not 
‘be recognized by Jaw as had been laid 
down in Mohori Bibee’s case (3). The 
learned Chief Justice considered that in 
Mahomed Syedol Arifin v. Yeoh Ooi Gark 
(13), there was nothing which can even be 
treated as an obiier dictum on the subject 
-of esioppel and that as their Lordships 
had held that no fraud had been estab- 
lished, it was clear that no case of estoppel 
was either set up or decided in that case. 
‘With great respect, the learned Chief 
Justice apparently omitted to note that 
‘their Lordships of the Privy Council had 
expressed their clear approval cf the ruling 
in Lesley’s case (10) and laid down that a 
case of fraud would fail. The further 
finding that no fraud had been estab- 
lished was by way of an addition obvi- 
ously to clear up the defendant's character. 
The rule laid down by their Lordships 
cannot be disposed of on the supposition 
that the question did not arise as no fraud 
had been established. The learned Chief 
Justice conceded that when a contract had 
‘been . induced by a false representation 
made by an infant as to his age, he was 
liable neither on the contract nor in tort 
because tort which can sustain an action 
for damages must be independent of the 
contract and no person can evade the law 
conferring immunity. upon an infant by 
converting the contract into atort for the 
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purpose of charging the infant. Where 
an action in reality is an action ex 
contractu but disguised as an action ex 
delicto, it cannot be enforced. The learned 
Ohief Justice considered several. English 
cases which had been decided before 
Insley'’s case (10). But the decision of the 
Oourt of appeal should be considered to be 
the latest pronouncement. 

The learned Chief Justice remarked that 
he was unable to follow the distinction 


` pointed out in Lesley’s case (10), and thought 


that there was no real difference between 
restoring property and refunding money, 
except that the property can be identified, 


- but cash cannot be traced. That there is 


a clear difference is well recognized in 
England. Where a contract of transfer of 
property is void, and such property can be 
traced, the property belongs to the promisee 
and can be followed. There is every equity 
in his favour for restoring the property to 
him. But where the property is not trace- 
able and the only way to grant compensa- 
ticn would be by granting a money decree 
against the minor, decreeing the claim 
would be almost tantamount to enforcing 
the minor’s pecuniary liability under the 
contract whichis void. The distinction is 
too obvious to be ignored. The learned 
C.uief Justice has distinguised the case of 
Mohori Eibi v. Dharmodas Ghose (3), where 
restitution was not allowed on the ground 
that the party who had lent the money to 
the minor was aware of the minority. But 
that part of the judgment of their Lordships 
was with reference to a claim by tte minor 
under the Specific Relief Act, in which case 
the Court would have a discretion to im- 
pose terms before granting the decree.: It 
would absolutely have no application to the 
converse case where the defendant is being 
sued and is not himself asking for any 
relief. I regret Iam unable to appreciate 
the applicability of the remark of Lord 
Kenyon quoted by the learned Chief Justice 
that the protection given by law to the in- 
fant “was to be used as a shield and not 
Surely when the defendant 
is being sued and sets up the plea of mino- 
rity, be is not using his minority as a sword, 
but is merely using it as a shield. I am 
unable to agree that because such a de- 
fence would deprive a creditor of his money, 
the defendant infant is using his minority 
as & sword. 

In the same way I am, with great res- 
pect, quite unable to agree with the view 


‘propounded in that case that the equitable 


jurisdiction of the Qourt to order restitu- 
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tion is no more applicable to a case to 
which the minor is a plaintiff than to an 
action in which he is a defendant; appa- 
rently the entire basis of the judgment is 
that as there is authority for imposing 
conditions on a minor to refund the con- 
sideration when he is suing as plaintiff 
for the rescission or cancellation of his void 
contract, there is an equal justification for 
passing a decree for money against him 
when he is being sued by his creditor, 
though he is a defendant. With utmost 
respect, I would sag that such a view 
would be contrary to the great prepon- 
derance of authority both in England and 
in India and would ignore the well recog- 
nized distinction between the position of 
a minor when suing as a plaintiff and when 
he is being sued as a defendant. Tek Chand 
J. also held that the minor is not estopped 
from pleading his minority in avoidance of 
the contract, but on the other question he 
agreed with the learned Chief Justice. The 
learned Judge conceded that there are 
dictas in several English decisions that this 
jurisdiction to make restitution in integrum 
is limited to those cases only in which it is 
possible to ccmpel the minor to restore the 
property in specie which he had obtained 
by fraud, and that the Courts, while hold- 
ing acontract to be void, cannot:order him 
to refund the money which he has received 
under it. He has also conceded that ss. 39 
and 41, Specific Relief Act, relate to those 
cases only in which the minor is the plain- 
tiff, and ultimately concluded that there was 
no justification for making a distinction be- 
tween the cases where the minor is the 
plaintiff and where he is the defendant. 
Two other learned Judges merely agreed 
with the learned Chief Justice. Harrison, J. 
delivered a dissenting judgment and point- 
ed out that Cowern v. Neild (18), is autho- 
rity for the proposition that unless and 
until the fraud can be dissociated from the 
contract, the plaintiff's suit must fail, He 
quoted the remark made by Lord Sumner 
in Lesley's case (10). 

“It was thought necessary to safeguard the weak- 
ness Of infants at large, even though here and there 
a juvenile knave slipped through.” 

The learned Judge rightly pointed ont 
that s. 41, Specific Relief Act, had no 
application because in a suit against an 
infant there is no question of the cancella- 
tlon of an instrument and when the minor 
isa plaintif, there is a well-known princi- 
ple that he who seeks equity must do equity, 
and- therefore held that no suit of this 

(18) (1912) 2K B 419; 81 LJ KB 865; 106 L T 984; 
56 5 J 552; 28 T L R423 


AJUDHIA PRASAD V. OHANDAN tau (ALL) — 


944 


nature, being in its essence contractual, 
can lead to.an order for restitution by the 
infant on the ground of his having dis- 
honestly induced the plaintiff to contract 
with him end to pay him money. The 
view of the learned dissenting Judge is 
in accordance with the opinions expressed 
in numerous cases. To pass a decree 
against a minor enforcing his pecuniary 
liability would, while hilding that the 
ecntract is void and unenforceable, at the 
same time be passing a decree against 
him on the footing that he had entered 
into the contract and has not carried out 
its terms. There isno rule of equity, jus- 
tice and good conscience which entitles a 
Court to enforce a void contract of a 
minor against him under the cloak of equit- 
able doctrine. 

Lastly, it has been suggested that the 
mortgage transaction may be upheld under 
s. 43, Transfer of Property Act, particularly 
because that section bas been amended and 
the words “fraudulently” or have been add- 
ed before the words “erroneously represents.” 
But the section can have no application 
to a case where there has been no transfer 
at ell. In the first place, it is doubtful whe- 
ther the words “authorized to transfer” can 
mean “competent to transfer.” The section 
refers to “transfer” because it says “such 
transfer sha]l.... operate”, which would 
imply that there must be a transfer and not 
avoid transaction. In any case, it is quite 
obvious that the section refers to a transfer 
made by an unauthorized person who sub- 
sequently acquires interest in the property 
transferred. A minor, though he may not 
be competent to transfer his property, 
possesses an interest in his property, which 
may be transferred by his guardian under 
certain circumstances. When he attains 
majority, he does not subsequently acquire 
any interest in his property; the interst has 
remained vested in him all along. The 
section, therefore, can have no application 
to the case where a minor has made a mort- 
gage during his minority and a suit is 
brought to enforce the mortgage against 
him after he has attained majority. The 
section is based on the principle of estop- 
pel, which cannot be pleaded against a 
statute soasto prejudice a minor who 
enjoys the protection of the Jaw. It was 
observed in Barrow’s case, In re Stapleford 
Colliery Co. (19), at p 441* by Bacon, V. Q.: 

“But the doctrine of estoppel cannot be applied to 


aot (1880) 14Ch.D 432; 49 LJ Oh. 498; 42 LT 
L. - : 
*Page of (1880) 14 Oh, D.—[Ed.] 





945 


an Act of Parliament. Estoppel only applies to a 
contract inter partes, and it is not competent 
to parties to a contract toestop themselves or any 
body else in the face of an Act of Parliament.” 
~ It follows that the mortgage deed cannot 
be enforced on any such ground. I would 
allow the appeal and dismiss the suit. 

Thom, J.—Iconcur | 

Bennet, J.—I agree with the judgment of 
the learned Chief Justice. 

D. Appeal alowed. 
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RANGOON HIGH COURT 
Civil Revision Application No. 118 of 1936 
December 9, 1936 
DUNKLEY, J. 
KO SHWE SO AND anofseR—APppLicaNnts 


VETSUS 
R. M. V. E. R. CHETTYAR—Opposite 
PARTY 
Provincial Insolvency Act (V of 1920), ss. 9(1), 6 
(b) (c)—Creditor’s petition— Allegations consisting of 
incomprehensible mixture of cls. (b) and c) of s. 6— 
Petition, if can be allowed — Debtor not raising this 
ground — Still in Revision, High Court will not 
exercise discretionary powers — Mortgagee creditor 
— Right to apply for adjudication of debtor — 
Surety—Liability of Agreement that on failure of 
instalment, property to be brought to sale—Held, 
surety’s liability does not arise until property 


d. ; 

Where ina creditor's petition for adjudicating the 
debtors as insolvents the allegations made against 
them consist of an incomprehensible mixture of 
els. (b) and (¢) of s. 6, and the petition is so framed 
that it cannot be ascertained whether it alleges that 
the applicants had made a transfer of part of their 
property with intent to defeat or delay their creditors 
jointly, or whether they had made a transfer of prop- 
erty which would be void as a fraudulent preference, 
if they were adjudged insolvents, the petition should 
be dismissed. But when the ground of the defective 
petition has not been raised by the debtors in the 
lower Courts or in revision, the High Court in revi- 
sion will not exercise the discretionary powers in 
regard to a matter which they themselves did not 
raise. M.S. M. M. Chetttar Firm v. Doraswami 
Moodaliar (1), A. M. M. Murugappa Ohettiar v. A O. 
Galliara (2) and O. A. P.C. S. Chettiar Firm v. V, V. 
R. Chettiar Firm (3), relied on. 

A mortgagee creditor can under such circumstances 
as these bring a petition for the adjudication of the 
mortgagor by valuing his security and deducting its 
value from the total amount of the debt due and then 
treating the balance as an unsecured debt dueto him 
by the mortgagor. 

Where the plain terms of the agreement into which 
the sureties entered is that their obligation there- 
under would not arise until all attempts to satisfy 
the decretal amount in accordance with the terms 
previously set out had been made and the terms 
previously set out not only included the payment of 
annual instalments, but also included the sale of the 
mortgaged property on failure to pay any such in- 
stalments : 

Held, that the first remedy of the creditor on failure 
to pay any instalment was to bringto sale the mort- 

aged property, and until this had been done no 
liability attached to the surety, 
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©. Rev. App. against an order of the Dis- 
ore Court, Bassein, dated January 29, 

36. 

Mr. Khin Maung Gyi, for the Applicants. 

Mr. K. C. Sanyal, for the Opposite Party. 

Order.—This application in revision 
arises under the first proviso to s. 75, Pro- 
vincial Insolvency Act. It is brought against 
an appellate judgment of the District Court 
of Bassein. The respondent firm laid a 
petition in the Assistant District Court of 
Bassein for the adjudication of the two 
applicants, Maung Shwe So and Maung 
Aung Nyein, who are father and son, and 
also another of Maung Shwe So’s cons &s 
insolvents and the petition was successful 
and all three were adjudicated. On appeal 
to the District Court of Bassein. the adjudi- 
cation of one son was set aside, but the 
adjudication of the two present applicants 
was confirmed, _ 

Now, under s. 9 (1), Provincial Insolvency 
Act, a creditor's petition can only be 
brought when the debt owing by the debtor 
or debtors to the creditor amounts to Rs. 500 
or more, and that sum is a liquidated sum 
payable either immediately or at some 
future time, and the act of insolvency on 
which the petition is grounded has occurred 
within three months before the present- 
ation of the petition. A reference to the 
petition upon which the adjudication of the 
applicants is founded shows that no act of 
insolvency falling within either of the 
clauses of s. 6, Provincial Insolvency Act, 
has been set out with sufficient’ precision 
to make it the basis of an adjudication. 
So far as one of the three alleged debtors 
was concerned, the terms of para. 6 (c) of 
the petition did not ellege anything in the 
nature of an act of insolvency against him, 
but as his case is not now before me no 
further consideration need be paid to the 
matter so far as he is concerned. So far as 
the two present applicants are concerned, 
the allegations made against them consist 
of an incomprehensible mixture of cls. (6) 
and ic) of 8.6. The petilion is so framed 
that it cannot be ascertained whether it 
alleges that the applicants had made a 
transfer of part of their property with 
intent to defeat or delay their creditors 
jointly, or whether they had made a trans- 
fer of property which would be void asa 
fraudulent preference, if they were adjudg- 
ed insolvents. It is strange that in Assistant 
and District Courts so little attention should 
be paid to the published rulings of this 
Court. In several recent cases the necessity 
for precision in petitions by creditors to 
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adjudicate their debtors as insolvents has 
been insisted on. I invite the attention of 
the two learned Judges to M. S.M.M. Chet- 
tyar Firm v. Doraswami Moodualiar (1), A. 
M, M, Murugappa Chettyar v. A. C. Galliara 
(2) and C. A. P. C. S. Chettiar Firm v. V. V. 
E. Chettiar Firm (3). On this ground alone, 
m my opinion, the petition to adjudicate 
the applicants ought to have been dismissed. 
However, this ground has never been 
raised on their behalf either -before the 
Assistant District Court or before the Dis- 
trict Court on appeal, and in this appli- 
cation before me, which is an application 
if revision, wherein my powers are discre- 
tionary, I do not propose to exercise my 
powers on behalf of the applicants in re- 
gard to a matter which they have not 
raised themselves ; but I desire to say that, 
had this been an appeal, 1 should have 
cancelled the adjudication of the applicants 
on this ground without further consider- 
ation of the other matters which have been 
raised in argument. 


Now, so far as Maung Shwe So is con- 
cerned learned Counsel for tue applicants 
has had very little to say. It appears that 
Maung Shwe So and his wife were indebted 
to the respondent firm on a mortgage, and 
the respondent firm brought a sub upon 
this mortgage, and obtained a preliminary 
decree. When the preliminary decree had 
been passed for a sum of Ks. 5,942-15-0, 
with subsequent costs, Maung Shwe So and 
his two sons and the respondent tirm tiled 
a joint petition for the adjustment of this dec- 
ree. This petition set out that the amount of 
the decree should be paid by certain annual 
instalments, and that in detault of payment 
of any one instalment the decree should be 
executable by sale of the mortgaged prop- 
erty, and that if the judgment debtors 
should fail to satisfy the decree in accord- 
ance with the terms of this adjusiment, 
then the two sureties, viz, the two sons 
of Maung Shwe So, should hold them- 
selves responsible as sureties for paying 
any deficiency in the decretal amount, 
So far as the mortgage suit is concerned, 
matters even now stand in this position, 
and the mortgaged property has not been 
brought to sale. But there was adefault 
In the payment of instalments and subse- 
quently a second agreement was arrived 


(1) 11 R 96; 143 Ind. Cas. 775; A I R193 . 1); 
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at between the two applicants and the 
respondent firm, by which it was agreed 
that payment of two of the previously 
agreed instalments should be made at one 
time, and this new agreement, of course, 
released the second son, who became no 
longer liable upon his bond. It was for 
this reason that the learned District Judge 
cancelled his adjudication. 

- The petition of the respondent on which 
the applicants have been adjudicated set 
out that the debt due to him amounted 
to a sum of Rs, 9,786-13-6. He then 
proceeded to estimate the value of his 
security at Rs. 4,000, and asked that the 
Court should estimate his debt due as an 
unsecured creditor at Rs. 1,786-13-6, and 
it was upon the basis of this debt, due to 
him, of course, in the first place by Maung 
Shwe So and his wife, that the petiticn 
was filed. So far as Maung hwe Bois 
concerned, this debt is undoubtedly in 
excess of Ks. 50U and it is a liquidated 
sum, and there is ample authority for 
holding that a mortgagee creditor can 
uuder such circumstances as these bring a 
petition forthe adjudication of the mout- 
gagur by valuing his security and deduct- 
ing its value from the total amount of the 
debt due and iLen treating the balance 
as an unsecured debt due to him by the 
mortgagor. Hence, so far as Maung Shwe 
So is concerned, the essential ingredients 
entitling the respondent to biing the 
petition unders. 9 were made out, save in 
the one particular in regard to the precise 
nature of the act of insolvency alleged, on 
which ground I have already hela that 
I must decline to intertere. Consequently the 
application on behalf of Maung Shwe So in 
revision fails, and is dismissed. 

Tne case of Maung Aung Nyein is ona 
different footing altogether. | have no 
doubt that it was open to the respondent 
to bring a joint petition to adjudicate 
Maung hwe So and his son together, for 
they were, without doubt, joint debtors to 
the respondent in regard to any amount 
which might remain after the mortgaged 
property had been sold. The question 
tor consideration in respect of Maung 
Aung Nyein is whether there was a debt 
which was in the nature of a liquidated sum 
due by him to the respondent at the time 
When the petition was Hied. In my 
Opinion there was no such liquidated debt. 
Tne matter depends upon the construc- 
tion of the first agreement in adjustment 
of the suit between the respondent and 
Maung Shwe So. This agreement results 
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ed in a surety. bond being executed by 
Aung Nyeiu and his brother, and the 
construction which the learned District 
Judge has placed upon this bond is to be 
found in two passages of his judgment. The 
first reads as follows : 

“According to the terms of the surety bond, the 
defendants were to pay certain sum by certain 
specified dates, and the- sureties undertook, if 
they defaulted, to pay what was due. This pro- 
mise was enforceable irrespective of the plaintiff's 
alternative remedy against the mortgaged prop- 
erty. Section 128, Contract Act, applies 7 

And later in his judgment he said : 

` “As I. have already pointed out, appellant No. 2's 
undertaking on the bond was, if the defendants 
failed to pay specified sums onthe specified days, 
to pay the amount due. This undertaking was 
not contingent on the plaintiff's exercising his 
right to proceed against the land if he 
80 Chose... ." i ; 
_ It is with this construction of the bond 
in question that I find myself unable to 
agree. Section 128, Contract Act, has no 
application to this matter, because the 
question has to be decided by reference to 
the terms of the agreement between the 
parties. Briefly stated, the substance of the 
agreement was that the mortgage amount 
should be paid by annual instalments of 
Rs. 1,000, and that : 

“In the event of breach of any of the above- 
mentioned conditions {i e., in regard to the pay- 
ment of instalments and the payment of revenue 
due on the -mortgaged lands, and also the pay- 
ment of further interest) the decree-holder shall 
be at liberty to execute the mortgage decree and 
bring the moitgaged property to sale and to have 
a Receiver re-appointed.” ; 

Let me interpolate Lere that a Receiver 
has already been re-appointed, but the 
mortgaged property has not been brought 
to sale. The agreement then-goes on to 
State : 

“If the judgment-debtors are unable to pay the 
mortgage-decretul amount in accordance with the 
above-mentioned terms, we, Maung Aung Nyein 
and Maung Byaw, sureties and - sons of judgment- 
debtor U Shwe So, shall pay out of our own 
pocket to the decree-holder. R. M. V, E. Rama- 
swamy. such of- the decretal amounts as may 
remain still outstanding against the judgment- 
debtor,” i f 

Now, it seems to me that the plain 
terms of the agreement into which the 
sureties entered is that their obligation 
thereunder would not arise until all 
attempts to satisfy the decretal amount in 
accordance with the terms previously set 
out had been made. The terms previously 
set’ out not only included the payment of 
annual instalments, but also included the 
sale of the mortgaged property on failure 
to pay any such instalments. Conse- 
quently, the first remedy of the respon- 
dent on failure- to pay any instalment was 
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to bring to sale the mortgaged property, 
and it cannot be until this has been done 
that any liability attaches to the sureties, 
The result is that up to the present time 
Maung Aung Nyein has not become liable to 
the respondent in respect of any liquidated 
sum or at all, because the mortgaged prop- 
erty has not yet been brought to sale. 
Consequently, the respondent had no 
right under the Act to present a petition 
for the adjudication of Maung Aung Nyein, 
and so far as Maung Aung Nyeinis 
concerned this application in revision suc- 
ceeds, and his adjudication as an insol- 
vent is cancelled. In view of the fact that 
the applicants have only been partly suc- 
cessful in this application, there will beno 
order as to the costs thereof. 


D. Order accordingly. 





ALLAHABAD HIGH COURT. 
Second Civil Appeals Nos. 1332 and 1333 
of 1935 
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BENNET, J. 
SECRETARY or STATE—-PLAINTIFE— 
APPELLANT 

versus 


ITW ARI—DEFENDANT—RESPONDENT 

Estoppel—Bquitable estoppel- Government letting 
out land to defendant's ancestors for building pur- 
poses on monthly ground rent—Defendant occupying 
land for more than 70 years Pucca building 
buili—No intervention by Government—Suit by 
Government for arrears of rent and ejectment—~ 
Equitable estoppel, whether rises—Secretary of State, 
held acquiesced in construction and existence of 
building on land. 

Defendant's ancestors erected pucca building 
with a great cost on certain nazul land letout to 
them by Government forthe purpose of building 
houses on a monthly ground rent. There was no 
Government intervention for 70 years of their occu- 
pation. Land wae similarly let out in town as 
well to different people. Suit was brought by the 
Government against the defendant for arrears of 
rent and ejectment. The Government was found to 
have been collecting rent for the landfrom the 
defendant for a long period before the suit : 

Held, that where such houses were of a permanent 
nature and not mere temporary huts, the natural . 
presumption would be that the Secretary of State 
allowed the erection of those houses on the under- 
standing that the person who erected the houses 
would remain in possession 9s long as the houses 
stood. It was altogether unreasonable to argue that 
the inference to be drawn from these circumstances 
was that the parties acquiesced inan arrangement 
by which the person erecting the houses ofa valu« 
able nature could be dispossessed by a notice of 
15 days terminating with a month ; 

-` Held, further, that from the facts proved the 


. Secretary of State must be taken to have acquiesced 


in the constructions made by the defendants. Moba~ 
rak Husain v, Mohammad Ishag (1), distinguished, 


1937 


S.C. A. from the decision of the Sube 
Judge, Cawnpore, dated July 19, 1935. 

Mr. Muhanimad Ismail, for the Appellant. 

Mr. Ambika Prasad Dube, for the Res- 
pondent. 

dudgment.—These are two second ap- 
peals in which the points are similar. The 
appeals are brought: by the plaintiff, the 
Secretary of State for India in Council, 
and the defendants are different. The 
plaintiff brought a suit for arrears of ground 
rent at the rate of two annas a monthin 
one case and two annas six pies in the other 
case and also sued to eject the defendants 
from possession of the sites of their houses 
m the ground that the defendants held 
those sites as tenants from month to month 
and that the plaintiff had given a lawful 
notice. The trial Court found that the 
plaintiff was not entitled to eject the de- 
fendant and dismissed that portion of the 
suit but decreed recovery of the sum claimed 
in each case. The lower Appellate Court 
has upheld those decrees. The plaintiff 
produced evidence to show that the land 
was nazul and that there was an entry in 
the nazul register that these monthly sums 
were payable, but the entry did not show 
that they were payable as rent. The con- 
tention of the defence was that these sums 
were payable as chaukidari tax. The lower 
Appellate Court held that as defendants 
admitted the ownership of the plaintiff the 
burden lay on the defendants to prove 
permanent tenancy and that the defendants 
had not been able to prove that and that 
no lease was produced. But the Court 
found: 

“It is proved and not denied or rebutted on behalf 
of the plaintiff that he allowed the defendants and 
their ancestors to erect pucca buildings at a great 
cost on the site without intervention at any time 
during the past period of 70 years or more. The 
orignial nature of the ground is not known. In the 
circumstances the evidence of Itwari and Malku 
which remains unrebutted on the record-is to be 
believed, and believing Maiku and Itwari I would 
find that the ancestors of the defendants were granted 
this land by the Government at a monthly charge for 
building houses. Defendants and their ancestors 
have consequently erected pucca structures thereon 
ata great cost. The plaintiff has all along acquies- 
ced in such constructions and allowed the defen- 
dants to build them. The original nature of the 
charge also is merged in oblivion. It is not known 
whether the charge was in the nature of aground 
rent or royalty of land for erecting houses thereon. 
To my mind it is a clear case of equitable estoppel 
by implication and the Secretary of State is now 
stopped from ejecting the defendants from the 
ouses proved to have been built by the defendants 
bemselves.” 


Now this finding is attacked in ground 

o. 2of the memorandum of second appeal 

ditis argued that.the lower Court erred 
17mm 110 & 19N 
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in holding that the Secretary of State had 
acquiesced in the constructions made by 


the defendants. In this. connection learned 
Counsel referred toa ruling: Mubarak 
Husain v. Mohammad Ishaq (1). That was 


a case where it was stated : 

“There is no finding to the effect that the plaintiff 
knew that the defendants were partitioning his land 
as their own and, therefore, the plaintif was not 
estopped by the action of the defendants.” 

But in the present case it is part of the 
case for the plaintif that the plaintiff has 
been collecting these monthly sums from 
the defendants and those sums have been 
defendants have 
houses on land which is nazul. The plaint- 
tiff, therefore, cannot plead that he was 
unaware of ths existence of those houses or 
of the presence of the defendants on the 
nazul land. It appears to me that the 
reasoning of the lower Oourt in the passage 


-which I have quoted is perfectly correct 


and that the Court correctly applied the 
law in holding from the facts proved that 


-the Secretary of State must be taken to 
-have-acquiesced-in the constructions made 


by the defendants. Learned Counsel argued 


‘that it had not been shown that the plaintiff 


had been collecting rent earlier -thau April, 
1925. The suit was - brought in 1934. It is 
clear, therefore, that for a number of years 
before the suit the plaintiff had been 


. collecting. this rent and .by that collection 


acquiesced in the existerice of these houses 
of the defendants on the land. The use 
to which nazul land in a city like Cawnpore 


is put in cases.like the present is by allow- 


ing people- to build houses on it and by 


‘charging a sum per month for the use of 


wh 


_the land. Where such houses are of a per- > 
- manent. nature .and not mere temporary 
. huts, .the. natural presumption would be 


that the Seeretary of State allowed the 
erection of those houses on the understand- 


‘ing that the person who erected the houses 


would remain in possession as long as the 
-houses stood. It appears to me altogether 
unreasonable to argue that the inference 


. to be drawn from these circumstances is 


that the parties acquiesced in an arrange- 
ment’ by which the person erecting the 
houses of a valuable nature could ‘be dis- 
possessed by a notice of 15 days terminat- 
ing with a month. No other ground was- 
argued of the grounds of the second appeals. 
For these’ reasons I dismiss these second 
appeals with costs. - . 


De l ` ‘Appeals dismissed. 
(1) AIR1926 All, 721; 97 Ind, Oab. 268; LR8 A 


'6 Rev. 
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Cee RY >; „BBAUND, d. 
"avt On difference of Opinion between 

. LEACH AND SPakGo, Jd.., 

Torsen and afterwards 
teers + +s o> DUNKLEY, dJ. 


. ’ 
è "n =. '4- ‘ee 


eed 
D 
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£,gnder,x. 2, O. II,-Qivil Procedure Code, i 
= gies application of O. Il, T. z, is not made to 
ere epend ‘upon the success or'failure of ‘thie first suit, 
4 Jt-depends- upon “ omission t su.” and that omis- 
sión may occur, whenever a suit is suivtd., be it suc- 
_ cessful or not, in which the claim subsequently sought 
to be sued for again might have been raised in 
réspéct ‘of the samo ċåusè of action but was’ not. 
`- -Where the plaintif who was entitled to sue as 
«sole heir. to ; her . grandfather's estate, on being 
į wrongly, advised brought a suit claiming not the 
whole property but for partition of halt the property 
- as! a’ co-heir, and on‘the’suit being dismissed on a 


-technical ground, brought a suit for possession of the > 


< Whole property basing her claim as absolute owner : 

_ Held, that O. I, x. 2, Civil Proceaure Uode, ap- 
, plied _ and the plaintiff could not brin g a secund suit 
‘for the portion so omitted in the first suit. 


7 Per, Dunkley and Leach, JJ.—Although under 


cl. 34 ot the Letters Patent (Rang.), the point on © 


which the original Judges differed may be referred 
to moze than one Judge for decision, the clause 
does not contemplate that the point shall be reter- 
. red .o several Judges successively .for their sepa- 


rate decisions, and thereis nothing in cl. (34) which ` 


permits of a case being first reterred to a third 
Judge for his decision upon a particular point, and 
then, when his decision still appears to. leave the 


matter in doubt, it being referred to a . fourth - 


a4 Ma PWA SHIN V. U PO SIN (RANG:) 


LOTS 
Judge. Moreover, it is plain from the provisions of 
cl. (34) that the third Judge, to whom the case is 
referred after the first two Judges have differed, has 
‘jurisdiction only to decide the point upon which 
those Judges have differed and -he -has Do juris- 
diction to deliver any opinion. The case should be 
placed before the original Bench for final decision. 
|p. 953, col. 2.] 

“ Per Dunkley, J.—Strictly, there is no such thing 
as a suit for partition among lurmese Buddhist 
heirs, because they are tenants-in-common and not 
joint tenants of the inheritance. The only way in 
which one heir can obtain his share of inheritance 
from another heir or heirs who are in possession 
thereof is by an administration suit, and the whole 
of the property belonging to the estate must be 
„brought to account, Oonsequently, if an heigis to 
get ashare of an inheritance, then a suit for a 
share of one property out of the inheritance will not 
lie, |p. 954, col. 2) y 

Statutory rules must be construed strictly and the 

fact that by such construction, hardship is worked 
upon a party, does not absolve the Court from apply- 
ing the rule strictly, whatever its consequences. ip. 


im 
951, col. 2.] 

- Mr. Chan Htoon, for the Appellant. 

- Mr. Kale, for the Respondents. 

Leach, J.—This is an appeal under 
el. 13, Letters Patent. The appellant is the 
‘granddaughter of U Kaing and Ma Pu U 
Kaing and Ma Pu had. two children, Ma 
Saing, the. mother of the appellant, andl 
Ma Hlaing. Ma Saing predeceased her 
parents, and Ma Hlaing, while she survived 
her mother, predeceased her father. The 
sole heir to the estate of U Kaing was, 
therefore, the appellant, Ma Hlaing, had 
married respondent No. 1, who, since hex 
death, has married respondent No. 2 U 
: Kaing’s estate included a house and its site 
As the sole heir of U Kaing, the appellant 
was entitled: to possession of this property 
pat, respondent No. 1 who was in posses 
“sion of it refused, to- acknowledge tha 
she had any right therein. The appellan 
then filed Civil Regular. Suit No. 55 a 
-1933 inthe ‘Township Court of Saleto en 

force what she then conceived to be he 
“rights. The, appellant had, been adviser 
that she was only entitled toa half inter 
-est inthe estate of U Kaing. This advice 
of course, was erronecus, but it resulted ix 
her claiming, not possession of the whol 
- property, but the partition of the land o 
the basis that she and respondent. No. 
were co-heirs of U Kaing: The Towashi 
Court granted hera decree for partition 
but on appeal to the Assistant Distric 
Court of Magwe it was held that the ay 
pellant was not entitled in law to sue f 
the partition of a portion- of the esta 
which she was doing. Tne appellant the 
launched the suit out of which this appe 
arises. . =o g — : 
By this- time she had realized her @r1 


- 


~ 
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and in the second suit she claimed posses- 


sion of the whole of the property. on the 


ground that she was the absolute owner- 


thereof. ‘Lhe Township’ Court granted her 
a decreéy and on appeal by the respond- 
ent this decision was contirmed by the 
Assistant District Court. . The respondents 
then appealed to this Court, and the case 
came before Mya Bu, J. whoon March 4, 


of this year allowed ‘the appeal and dis- 


Missed tne suit on the ground that it was 
-barred as to halt the claim by the doct- 
rine of res judicata and as tothe other half 
by the operation of O. LI, r. 2, Oivil Proce- 
dftre Oode. The learned Judge, however, 
.considered that the points of law involved 
deserved the consideration of a Bench, and 
granted a certincate for appeal under 
cl. 13, Letters Patent. 

-In ‘holding that the appellant's claim to 
‘the extent of one-half was barred by the 
doctrine Ùf res judicata, Mya Bu, J. Tead 
s. ll, Oivil Procedure Vode, in conjunction 
-with the’ provisions of r. 1, O. XXLIL, of the 
Code. With great respect tothe learned 
Judge, Lam unable to see how that rule can 
-have any application to the present case. 
it provides that the Court may grant a 
plaintiit permission to withdraw from a 
suit or abandon part of his claim with li- 
berty to institute a fresh suit- and that if 
he draws from a suit or abandon part of 
the claim without permission he shalt be 
‘precluded from instituting a -iresh suit, 
lt was nota matter ot the appellant with- 
‘drawing from tne tirst suitor abandoning 
any part ofthe claim set up in the plains 
filed therein. She persisted in her suit 
and obtained a decree, but tailed to main- 
tain it because the Assistant District Court 
held that the suit could not proceed 
on the basis on which it was uled. The 
doctrine of res judicata does not apply un- 
less the matter which was directiy and 
substantially in issue in the first suit was 
directly ana substantially in issue in the 
Second sult and was finally decided in the 
first suit. ‘This was not the case here. in 
my Opinion, tue cause of action in the 
second suit was entirely dutferent from the 
Cause of action in the mrst sult, and more- 
Over, in the urst sult uere- was no nnal 
decision. When tne matter came before 
the Assistant District Court-on appeal, it 
‘wus held toat tue suit as framea would 
mot lie, and, tuerefore, the whuie Matter 
was thrown open without any decision on 
the merits having been given by the Ap- 
Pellate Court. 

it remains, however, to be considered, 


w 


` whether the provisions of r. 2, O. II, Civil 
- Procedure Code, have application. Mya 


Bu, J.-held'that they. had and that, there- 
fore, the. appellant could not claim the half 
share in the property -whick was omitted 
from the first suit. Again, with great res- 
pect, I am unable to accept this view. The 
rule -provides that every suit shall include 
the claim which the plaintiff is entitled 
to-make in respect of the cause of action 
and that where- the plaintiff omits to sue 
'in- respect of, or intentionally relinquishes 
any portion of his claim, he shall not after- 
wards sue in respect of the portion so 
omitted or relinquished. A person entitled 
to more than one relief in respect of the 
-same cause of action may sue for all or 
any of such reliefs; but if he omits, except 
with ‘the leave of the Court, to sue for all 
such reliefs, he -shall not afterwards sue 
-for.any ‘relief so omitted. The question 
here is whether the cause of action in the 


‘second suit was the' same cause of action 


on which the first suit Was, based. ‘When 
one considers what -constitutes a cause of 
action, it will be seen that the cause of ac- 
‘tion in the second suit was entirely diffe- 
rent from’ the cause of ‘action ‘in ‘the first 
suit. i 

. A plaintiff's ‘cause of action consists of 
every fact which it is necessary for the 
plaintif to prove, if traversed, in order to 
support his claim. It does not include every 
piece of evidence which is necessary to 
prove- every: fact, but every fact which is 
necessary to be proved: see Cooke v. Gill 
(1), Read v. Brown (2), Murugappa Chettyar 

v: N. C. Galliara (3), Murti v. Bhola‘Ram 
W; Salima-Bibi-v. Sheikh Muhammad (5) 
and Musa Yaqub Mody. ve Manilal Ajitrai 
(6). In order for the appellant to succeed 
in the first suit she would’have had to prove 
that she was a co-heir of U Kaing and to 
show thatin law she was entitled to parti- 
tion of the particular piece of property. 
As a matter of fact, her case, as I have 
already pointed out, was entirely on a 
wrong- basis. She was not a co-heir; and 
she was, therefore, not entitled to a decree 
for partition of such. wut that was her 
claim inthe first suit andl: 5.as, therefore, 
bound tofail, It must be b r.e in mind 


wr? O87?) 8CP107;42 LJ OP 98; 28 L T 39; 21 


"S ce) n N BD 128; 58 L FQ B 120; 60 L T 
230; 37 W R 

(3) 13 R 330; “139 Ind. Oas. 142; A IR 1935, Rang. 
3607; 6R Kang. 35L. 

(4) 16 A165; A WN 1894, 65 — 

(9) 18 A 131; A W N 1896, 2. Na 

(6) 29 B 368; 7 Bom. L R 20, . 2 eRe 
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that she was not claiming as the absolute 
owner of the-property and at the same time 
deliberately, abandoning half her rights to 
grespondent No. 1. In the second suit 


the appellant based ker claim for ejectment . 


of respondent: No. -1 on the footing that 


she was the. absolute owner of the property, - 


as she was, and that the respondent No. 1 
had wrongfully refused to vacate. The 
cause of action was entirely different. 

-Here she had to prove absolute ownership 
‘and that respondent No. 1 had wrongfully 
refused to deliver. possession of the pro- 
perty toher. It was acompletely different 
case, & suit not for partition but for the 

4 ejectment . of a person in wrongful posses» 
sion. 

If authority is wanted for the view that 
the cause of action in the second suit was 
different from the cause of action in the 
first suit, it is to be found in Shivram, v. 
Narayan (7) and in Konerrav v. Gurra (8). 

: In the first.of these cases, the plaintiff sued 
to establish the sole right which he claim- 
ed toa portidn’df a field. His case was 
that the partictilar portion had_ been allotted 
to him by partition. He also claimed it 
‘a8 his share obtained by partition. .The 
Court dismissed the suit holding that no 
partition had ever taken place and that the 
field was ‘the property of five co-parceners, 
including the plaintiff and that the de- 
fendant. He then brought a second suit 
for ‘partition of the property including the 
portion for which the first suit was insti- 
tuted. It was held that ‘the second. suit 
‘for partition was not barred by the previ- 
ous suit, which was brought to establish 
the ‘right claimed by the plaintiff to be the 
owner of the particular portion of the field. 
_ In-Konerrav v. Gurrav (8), there had been 
a previous suit between the parties, in 
which the plaintiff alleged that there had 
. been by deed a partition of family property 
into two’parcels, one of which the plaintiff 
claimed:as‘his, The deed was held to be in- 
valid andthe suit was, therefore, dismissed; 
in the second-suit the plaintiff prayed fora 
genera] ‘partition. of the property of an 
undivided jcint. Hindu family. It” was 
held that the second suit was not barred 
_ by: res judicata, although in the first suit 

i the: ‘plaintiff might have made an - alter- 

- natives claim for.a general partition in case 
he- failed tō establish the previcus parti- 
- tion alleged. - 

In the present case the appellant -might 
have put forward ~an alternative’ claim in 

(5B 27. ; i . 

g 5B 589, ; 
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but ske was not bound to 

do so. The cause of action in the second 
suit being different from the cause ‘of 
action in the first suil, O. II, r. 2, does rot 
apply, and the appellant is entitled to 
maintain the second suit. I would, there- 
fore, allow the appeal with costs, and res*’ 
tore the decrees cf the Township Court 
and the Assistant District Court. 

Spargo, J.—I bave had the advantage 
of reading my learned brother Leach’s 
judgment in this appeal, and with great 
-respect I regret that I do not agree as to 
the effect of O. II, r. 2, Civil Procedtre 
Code. I agree that the principle of res 
judicata dces not apply to the case be- 
cause in Suit No. 55 of 1933 the Appellate 
Court reversed the decree on the ground 
that the suit could not be brought for parti- 
tion of part only of the estate. Nothing 
further than this was decided in that suit, 
nothing that can be sgaid to have been ‘finally 

-decided' : See Thakur Magandeo V. Thakar 
Mahadeo (9) and Parsotam Gir v. Narbada 
Gir (10). 
_ Nor canit be said that though the prin- 
ciple of res jadicata does not apply directe 
ly under £.. 11, Civil Procedure Code, . it 
applies in view of the provisions of O. XXIII, l 
r. 1. That rule deals with the withdrawal 
of plaintiffs from suits either because of 
some formal defect or for other sufficient 
grounds. No such thing happened in the 
previous suit. The plaintiff did not with- 
draw; in fact there is nothing to show 
that she was not actively pursuing her 
remedy when Ler decree was reversed. on 
appeal. There is no analogy then here to 
the case of a plaintiff who allows ‘the 
Court to dismiss a suit .which suffered 
from some formal defect and then seeks to 
file another suit on the same cause of 
action but in better form. 

There remains the question whether 
O. Il,r. 2 applies to bar the second suit or 
any of the reliefs claimed. As to this in 
the first suit Ma Pwa Shin sued Maung 
Po Sin for a half share in the house site 
believing that each was entitled to a half 
asaco-heir. In the later suit she sued as 
entitled to the whole. The question is, 
was her cause of action the same in both 
cases, and her claim accidentally aban- 
doned as to half in the first suit? Or 
was her cause of action different in the 
two cases? This is important because 
O. II, r..2, sub-r. 1, speaks of ‘the claim . 
in Eon of the cause of action’, 

(9) 18 C 64 

(10) 21 A $05; 26 TA 175; 7 Sar. 538 (P 0), 


faa 


the first suit, 


If 
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the causes of action in the two suits were 
diferent, O. II, r. 2; sub-r. 2, would not 
apply. 

In the first case she sued to recover her 
share of certain property as an heir of 
U Kaing, but she only claimed a half; in 
the second she also sued as an heir but 
claimed the whole. In each case the 
essential point was that she was an heir 
and she claimed the share that that fact 
enfitled her to. The fact that in the first 
case she asked for partition against a 
person whom she regarded as a co-heir 
ard in the second case she asked for the 
whole makes no essential difference. In 
my opinion the cause of action in each 
case was the same. It is true that in the 
former case the defendant was able to 
raise a defence which would not have been 
available in the second suit, namely, the 
defence about not bringing the rest of the 
estate into the hotchpot. But the cause of 
action has no relation whatever to the 
defence: which may be set up by the de- 
fendant nor does it depend upon the charac- 
ter of the relief prayed for by the plaintiff: 
see Chand Koer v. Partab Singh (11). 1 
am: of opinion that in each case her claim 
arose in respect of the same cause of action. 
In the first case she omitted to sue for 
half of her claim. The fact that the 
omission to sue was accidental or through 
mistake of law makes no difference. All 
the facts were known to the plaintiff when 
she brought her first and this distinguishes 
her case from Amanat Bibi v. Imdad 
Husain (12). With great respect I consider 
that Shivram v. Narayan (7) is not in 
point because the distinction there was 
between a suit on the basis of a partition 
that was said to have taken place which 
would entitle the plaintiff to possession of 
certain land, and a. suit asking that a parti- 
tion be effected by the Court and posses- 
sion given. Those suits are clearly based 
on different causes of action; but that fact 
does nt appear to me to show that the 
plaintiff Ma Pwa Shin’s two suits were 
also based on different causes of action. 
The same applies in my opinion to 
Kouerrav v. Gurrav (8) I therefore think 
that as the cause of action was the same 
in each suit, O. IL, r. 2, sub-r. 2, applies 
and prevents the plaintiff from suing for 
more than she sued for in the previous suit. 
I would grant her a decree for a half share 
in the suit of the house only and 1 would 
make no order as to costs. 

(11) 168 O 98; 15 I A 156; 5 Sar. 243 (P O). 

(12) 15 O 800; 15 I A 106; 5 Sar. 214 (P O). 


Braund, J.—This case has been referred 
to me under the provisions of el. 34 of 
the Letters Patent in consequence of the 
difference in opinion on.a point of law of 
the two learned Judges who heard this 
appeal in the first place. I have had 
some doubt as to whether I ought to 


entertain it as it stands, as no “point of 


law upon which they differ’ is actually 
‘stated’ in the reference as required by the 
clause. The point, however, is apparent 
on the face of the judgments and, for that 
reason, I think I may determine it. I 
have been pressed by the learned Advocate 
who has appeared for the respondents to 
treat the whole appeal as being again ‘at 
large’. That, however, I have declined to 
do, as it is in my view clear from the 
Clause of the Letters Patent that all that 
is referred to me is ‘the point of law’ upon 


which a difference of opinion has emerged 


and nothing else. And I propose to deal 
with it upon that footing. The facts may 
be very shortly stated and are ‘not in 
dispute. The appellant is the grand- 
daughter of one U Kaing who died in 1933. 
At the date of his death he was seised, 


as part of his estate, of a piece of land’ 


with a house.on it. He had two daugh- 
ters, Ma Saing and Ma Hlaing, both of 
whom predeceased him. The appellant is 
the daughter of Ma Saing. The first res- 
pondent is the surviving husband of Ma 
Hlaing, who died without issue. The 

roperty itself was at the date of the 
death of U Hlaing, and still is, in the 
actual possession of the first respondent. 
In those circumstances the appellant be- 
came the sole heir of U Kaing. As to 
that there is no dispute, The appellant 
then sued the present respondents in the 
Court of the Township Judge of Sale and 
in a plaint, which was apparently founded 
upon a complete misconception of her 
rights, claimed partition of the property 
between herself and respondent No. 1. That 
plaint is headed as a “suit for partition ...” 
and, so far as is material, pleads the 
following facts; That the property origi- 
nally belonged to Ma Pu, the wife of 
U Kaing; the death of .Ma Pu, the deaths 
of Ma Hlaing and Ma Saing respectively; 
the state of the family: the death of U 
Kaing and the actual possession of respond- 
ent No. 1. The third paragraph of the 
plaint is then material: 


“3 The gaid-house compound land devolved on 
Ma Saing, plaintiff's mother, from the parents 


-Ma Pu and U Keaing. According to Buddhist ` 


Dhammathat, after the death of the grandfather 


_ 
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U Kaing, ere No. 1 should give half of a 
house compound land in suit to plaintiff No. 1. 
Plaintiffs Nos. 1 and 3 being the husband and the 
daughter ofthe deceased, Ma Saing, are entitled to get 
halfof the house compound land.” 


To put that ‘briefly, it accurately pleads 


the facts. constituting the appellant's title. 


and then wrongly draws the conclusion 


from those.-facts that the appellant is a. 


co-heir only with respondent No. 1 and 
finally asks for partition on that footing. 
That I think is a. fair summary. of the 
effect of that point. 
missed upon the technical ground that 
the plaint was, On its face, demurrable, 
inasmuch as it is. impossible to claim 
partition of. an isolated unit of a joint 
estate, without bringing the whole joint 
estate into, the hotchpot for partition as 
well... The. appellant was then minded to 
bring aiiother.snitin the same Court. This 
time she was better ‘advised. She pleaded, 
in ‘substance,; exactly the same facts. and 
added. by. para. . 8 of this plaint that she 
alone was entitled to inherit the estate 
left by ,U.Kaing and she claimed, simpli- 
eiter, to recover possession of the property. 
Now., these. are the material facts giving 
tise. to:the. question which I have, to de- 
cide.. It, was, argued first of all that 
the appellant's ‘claim’ was, as to one-half 
of the property, barred as, res ‘judicata 
‘by reason of the first proceedings. The 
learned Judges from whom this reference 
comes have. both agreed that it was not, 
and accordingly under cl. 34 of the 
Lettes Patent that question is no longer 
open. The matter upon which those 
learned Judges have differed in opinion is 
more.; subtle. If. is as to whether the 
claim in. the second suit is barred by 
O. If, r. 2, Sch. I, Civil Procedure Code, 
upon the ground that the plaintiff (to put 
it shortly), cmittcd in the first suit to sue in 
respect of: -some portion of her.claim. This 
question. is not an easy one and it is, I think, 
of importance to consider the rule care- 
fally.: Tt, runs l 


R g (s. 48) 1). Eray suit shall include the FEE 

of the claim which the plaintif 

$ Suit. to include is entitled to make in respect 

the whole claim. . of. the cause of action; but a 

plaintiff may relinquish any 

portion of his € aim in order to Pong the suit_ witha 
‘the jurisdiction of any Court. 


(2) Where a plaintiff omits to sue in respect ‘of, 

„or intentionally relinquishes, 
` any portion of his claim, he 
..Shall not afterwards sue in res- 
` pect: of, the Portion so omitted 


Relinquishmeni. 
of ‘part oF claim. . 


‘or relinquished. 
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3. A person entitled to more than. one relief in, 
respect of the same cause of 
Omission to sue action may sue for all or any 
for one of several ofsuch reliefs; but if he omits, 
except with the leave of the -` 
Court, to sue for all such ‘re-. 
liefs, he Shall not afterwards sue for any relief so 
omitted.” 


As I read the rule, there are three things : 
first, the ‘cause of action’; secondly, the 
“claim which the plaintiff is entitled to: 
make in respect of the cause of action”; and 
thirdly, the “relief in respect of the cause of 
action.” It seems to me that the rule, read 
as a whole, distinguishes between these 
three things. Itdoes not say that the plain- 
tiff shall “include the whole cause of action,’ 
in the suit; but that he shall include ‘the 
whole of the claim’ he is entitled to make 
“in respect of the cause of action.” The 
‘cause of action’ and the claim’ on it are’ 
treated by sub-s. (1) as different tlings, the 
claim being “in respect of" the cause of 
action. That seems tome to be important 
to be borné in mind in dealing with this 
case. When we come tosub-s. (2), which 
is the material one here, we find that, if he 
omits to sue in respect of any portion of 
“his claim” (which means, I think, the 
claim which “he is entitled tomake in res- 
pect of the cause of action”) Le is precluded 
from suing in a second suit in respect of 
that porticn. That must I think refer to 
the pcrtion of the claim, not to the portion 
of the cause of acticn and still less to any 
portion of the physical property which may 
be the subject-matter of the suit. The 
result. ‘therefore, of an analysis of the rule 
is, I think, that one has to ask oneself 
three exact ‘questions : First, what was the 
“canse of action’ in the first suit ?; secondly, 
did the appellant “omit to sue in tLe first 
suit in respect of any, and if so, what por- 
tion of the claim which she was entitled 
to make in respect of that “cauce cf action?; 
and thirdly, does the plaintiff in her second 
suit “sue in repect of the portion so 
omilted’ ?, First, then, what was the “cause 
of action” in tke first suit? The classic 
definiticn of a ‘eause of acticn” is the de- 
finition of it by Brett, J. in Cocke v Gill (1) 
Also per Lord Esher in Read v. Brown (2) 
atp 131* as 

“avery fact which it would be necessary for the 


plaintif to prove, if traversed, in order to support 
his right to the judgment of the Court.” 


As I understand that, it means that the 
“cause of acticn” consists of the facts upon 
which [to revert to the words of O. II, r. 2 
(1)) tLe plaintiff is entitled to base a “claim 
in a suit'with réference to the ep eeeaies 
*Page of (1859) 28 Q B D.—[Ed.] 
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of the dispute. The claim he actually 
does make cannot, in my view, be material 
because what the rule makes the deciding 
factor is the claim which he is “entitled” 
to make. It is, I think, most important 
to appreciate thititis‘the claim which “he 
is entitled to make” and not the claim he 
makes that is made the criterion under the- 
rule. Now in the first suit the appellant 
made a claim for partition. And she made 
that claim in respect of a “cause of action”. 
What was it? Asit seems to me the cause 
of action (i. e., the facts entitling her to a 
“claimable’ interest in the property) must 
have been the seisin and death of her 
grandfather and the various facts con- 
tributing to the particular state of his 
family at the material time. Based on 
those facts and upon [those facts only, she 
had a “claim” to an interest in the property. 
Those facts were the foundation upon which 
she was entitled to raise a “claim” and 
constituted the cause of action. What fol- 
lowed from them amounted to no more 
than a “claim in respect of the cause of 
action.” E ; 

It is quite true that the appellant chose 
in the body of her plaint to say that the 
defendant ‘‘should give half of the house 
.....f0” her and that she and the first 
respondent were “entitled to get” half the 
house. I do not, however, think that that 
adds anything to the cause of action. The 
cause of action remained the same. What 
it dces do isto “claim” that as a result of 
the facts pleaded the plaintiff is entitled to 
a joint interest with the defendant in the 
body of the plaint, it is in fact a mere 
“claim” and, as it seems to me, it adds 
nothing, as I have said, to the cause of 
action. The cause of action consisted of 
the facis and, upon those facts, the appel- 
lant chose to raise a‘ claim” that she was 
a co-heir with the defendant and for parti- 


tion. A more accurate way of pleading it. 


would have been to have omitted para. 3 
of the plaint altogether and to have inserted 
aprayer for a declaration to the same effect. 
Prima, facie, therefore, I find it very difficult 
to think that the real cause of action con- 
sisted of more than those actual facts which 
gave to the plaintiff an interest in respect 
of which she was entitled to “claim”. If 
that is so, then it would appear to me to 
follow that the cause of action in the first 
and second suits are identical. The. basis of 
the suits are the same, namely the-death and 
seisin of U Kaing and the facts relating to 


his family. Where they differ is.that the ` 


plaintiff has “claimed” different things. 
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In this particular case, the issue has I 
think been a little obscured by the fact 
that the first was dismissed upon a techni- 
cality. But it is legitimate to test O. I, 
by asking what the position would have 
been if the plaintiff had succeeded in her 
first suit and obtained actual partition upon, 
the footing.of a claim to a joint interest in 
the property. Could she have then said 
in a second suit founded on the same fact 
that she found that she was entitled fo an 
absolute intererst and have claimed the 
other moiety of the property ? The princi- 
ple remains the same; and, had those been 
the facts,, I venture to think that there 
would not have been the least difficulty in 
applying O.I, r, 2, by saying that she 
had “claimed” part and could not after- 
wards claim the whole. . The application of 
O. II, r. 2, is not made to depend upon the 
success or failure of the first suit. It dee 
pends upon’ “omission. to sue” and that 
omission may occur, as it seems to me. how- 
ever a suit is started, be it successful or 
not, in which the claim subsequently sought 
to be sued for again might have been raised 
in respect of the same cause of action but 
was not, 


Iam aware that this is a strict view of 
the rule. But statutory rules must be cone 
strued strictly.’ There is no doubt but that, 
in this particular case, it works consider- 
able hardship on the plaintiff. I feel fully 
the force of the argument that the “cause 
of action” in the first suit consists of more 
than the mere facts [ have mentioned and 
that the claim’to “co-heirship” ought to 
be included in it as well go as to distinguish 
it from the second suit, in which a claim 
to the entire beneficial interest is put for- 
ward. IfI could persuade myself that the 
cause of action could be so extended and 
that the two consequences pleaded „were 
more than mere “claim”, I would willingly 
have done so in this cise. Bat to do that 
I should have, I think, to stretch the rule 
a good deal beyond what its language will 
allow, and to ignore the distinction which the 
rule appears to me carefully and repeatedly 
to draw between a “claim” and a “cause of 
action”. It is,, of ‘course, my duty or try 
to Gonstrue the rule itself and to apply it to 
the facts of this case. The fact that a hard- 
ship is worked upon the appellant does 
not abs»xlve me from applying the rule 
strictly, whatever its consequences. Had 
a case of this kind been present to the mind 
of the framers of the rule, 7 think it ‘might 
possibly have been worded differently ; 
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but, as it stands, I 
from it. 

The fact that the claim toabsolute owner- 
ship was omitted by mistake in the first 
suit does not, I think, assist pbecause, as her 
first pleading shows, at all material times 
‘the plaintiff was aware of the true facts 
which gave rise to her “cause of action”, 
as I have construed that expression: Vira- 
raghava v. Krishnasami (13). The autho- 
rities upon this question are numerous; 
but: almost all of- them deal with cases in 
which the omission has been of some 
material item’ of property such as money 
the subject-matter of dispute. In such 
cases the words “any portion of his claim” 
in O. II, r. 2, have relation of the physical 
quantum claimed. In the present case, 
those words relate tothe “interest” claimed 
by the appellant in the property or in other 
words, the appellants claim here is to a 
chose-in-action. But I am unable to see 
that O. II, r. 2, applies any the less, for you 
have, as I think, to look first to whatshe 
has claimed, whatever its nature, and then 
to what she might have claimed but has 
omitted to claim. I think, however, that 
there are one or two of the authorities to 
which I ought to refer in deference to the 
learned Judge from whose view I have the 
misfortune to differ. 

Shivram v. Narayan (7), has not, I 
think, any bearing upon this case as 
it was not decided under O. IM, r. 2, Civil 
Procedure Code, or: any equivalent sec- 
tion; and upon the facts in the case there 
were clearly different causes of action, the 
first consisting of an allotment to the 
plaintiff of the land in question by parti- 
tion and the second consisting of facts 
giving rise to a claim for partition itself. 
The same comment applies to Konerrav 
v. Gurrav (8) where the causes of action 
were again distinct, the one comprising 
the fact of partition and the other alleging 
facts giving rise to a claim for partition 
itself. And both these cases turned, not 
upen the application of any statutory rule 
equivalent to O. II, r. 2, but upon the 
general principles of ves judicata. I, of 
ecurse, haveto apply O. II, r. 2, whatever 
the general principles may be. A case 
which has caused me some difficulty is that 
of Pittapur Raja v. Suriya Row (14) because 
of the words used by Sir B. Peacock 
“meaning the cause of action for which 
the suit is brought.” In that case a plaint- 


(13) 6 M 344. 
as) 8M 520; 121 A 116; 9 Ind, Jur. 274; 4 Sar. 638; 


am unable to escape 


. 
<=: ” 
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if had for some time been in quiet pos- 
session of a property under a will, when 
he was dispossessed by a tortious act of the 
defendant. Later he Sued the some defen- 
dant for a share of certain movable pro- 
perty claiming under a title derived from 
the same will. It was held (and with great 
respect I think it was clear) that the first 
suit to redress a tortious dispossession of 
land was not based upon the same cause 
of action as the second suit to obtain posses- 
sion of jewellery under the same will as 
that from which the land had originally. 
been derived. And it is also to be gb- 
served that in this case the words ofs.7 
of Act. VIII of 1859 (the then equivalent of 
O. II, r. 2), are not the same as the words 
of the present rule. If I may say so, I do 
not think that the matter can be better 
summed upor more concisely put than in 
the language of the late Lord Buckmaster 
in Muhammad Hafiz v. Muhammad Zakariya 
(15) at p. 15*. That was a casein which 
the rule, if applied, worked an obvious in- 
justice to the plaintiff. 

“ .... the cause of action is the cause of action 
which gives occasion for and forms the foundation 
of the suit, and if that cause enables a man to 
ask for larger and wider relief than that to which 
he limits his claim, he cannot afterwards seek to’ 
recover the balance by independent proceedings.” 

I cannot escape the conclusion, however, 
willing I might be to do so, that in this 
case the plaintiff's “cause of action” consis- 
ted of her interest in the property by 
virtue of the death intestate of U Kaing 
and her family position in relation to him. 
That and no more was, I think, the cause 
of action. It gave rise to a “claim” by 
her, which by mistake she assessed as 
a joint interest. She might have asked for 
a Bole interest but did not. In the cir- 
cumstances I think with great respect to 
the learned Judge who has reached the 
opposite conclusion, that O. II, r. 2, applies. 
If that be so, that plaintiff cannot in this 
suit sue for “the portion so omitted.” Bat 
she conld, according to the rule, still sue 
for any portion of her claim not omitted. 
What the effect of that may be,I do not 
say. In this suit, however, she claims no 
more than recovery of possession of the 
whole property in question, to which she 
is not entitled. I see no means cf giving 
her in this suit a decree “for a half share” 
of the land or house for the reasons, first 


(15) 49 TA 9; 65 Ind. Oas, 79: AI R1922 PO 23; 
44 A 121; 20 A L J17; 260 W N 297; (1922) MW N 
89; 35 O L J128; 42M LJ 24k; 15L W 377; 24 
Bom. L R 311; 30M LT 224,3 PL T279;1PW Re 


-~1922 (P O}. . 


*Page of 49 I. A.—{ Ead.] 
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that it is not what she asks for in the 
suit and, secondly, that her surviving right 
(if any) against ‘the property is not a right 
to adivided moiety but to an undivided 
share in the whole which can only be 
given effect to by partition. In the cir- 
cumstances, therefore, in my judgment the 
suit ought to be dismissed with costs in 
all Courts, including the costs of this refer- 
ence, 

Dunkley. J—This appeal comes before 
me on an order of the learned Chief Justice 
of December 10, 1936. The order is as 
efollows: l 

“As Braund, J. and Spargo, J. are agreed that 
the cause of action in the first and second suits 
were the same, this reference has been decided. 
It now remains to be decided whether a decree 
should be granted in the terms of the judgment of 
Spargo, J. or whether the suit should be dismissed 
as stated in the judgment of Braund,.). The deter- 
mination of this point rests upon the premise that 
the causes of action in the two suits were the same 
(contrary to the judgment of Leach, J.). I, accord- 
ingly refer this point for the judgment of Dunkley, 


With the greatest respect I am compelled 
to the conclusion, after the hearing of the 
argument of learned Counsel, that I have 
no jurisdiction in this matter. This Letters 
Patent Appeal was criginally heard by a 
Bench consisting of Leach, J. and Spargo, J. 
They differed in their judgments upon one 
point, namely, whether in the two suits 
which had been brought by the plaintiff- 
appellant in the Township Court of Sale, 
the causes of action were the same or not. 
By an order, dated August 21, 1936, Leach, J. 
as the Senicr Judge of the Bench, stated the 
point as follows:— 

“In view of the fact that my learned brother and 
I have differed on the question whether the cause 
of action in the second suit was the same as the 
cause of action in the first suit, the case will be 
placed before the learned Chief Justice with a view 
to it being placed before a third Judge.” 


As a result this particular point, namely, 
whether the cause of action in the second 
suit was the same as the cause of action 
in the first suit, was then referred for the 
decision of Praund, J. by an order of the 
learned Chief Justice, under the provisions 
of cl. 34 of the Letters Patent of this Court. 
The relevant portion of this Clause of the 
Letters Patent is as follows: 

“And if such Division Court ig composed of two 
or more Judges and the Judges are divided in 
opinion, as to the decision to be given on any 
point, such point shall be decided according to the 
opinion of the majority of the Judges, if there be 
a majority, but, if the Judges be équally divided, 
they shall state the point upon which they differ 
and the case shall then be heard upon that. point 
by one or more of the other Judges and the point 
shall be decided according’ to the opinion of the 
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majority of the Judges who have heard the cage 
including those who first heard it. 

I am the fourth Judge before whom this 
appeal bas come for decision. No doubt, 
when Leach, J. and Spargo, J. were divid- 
ed in opinion, the point upon which they 
differed might hive been referred to two 
or more Judges for decision, but, in mv 
opinicn, although under cl. 34 of the Letters 
Patent the point on which the original 
Judges differed may be referred to more 
than one Judge fvr decision, the clause does 
not contemplate that the print shall be 
referred to several Judges successively for 
their separate decisions, and there is noth- 
ing incl. 34 which permits of a case being 
first referred to athird Judge for his deci- 
sion upon a particular point, and then, 
wŁen his decision still appears to leave the 
matter in doubt, it being referred to a 
fourth Judge; and I must agree with learn- 
ed Counsel for the respondent that I have 
no jurisdiction under cl. 34 to deliver any 
opinion in this appeal. Moreover, it appears 
to me to be plain from the provisions of 
cl. 34 that the third Judge, to whom the 
case is referred after the first two Judges 
have differed, has jurisdiction only to decide 
the point upon which those Judges have 
differed. That point was clearly stated in 
the order of Leach, J. dated August 21, 
193°, namely, whether the causes of action 
in the two suits were the same, and it has 
been decided by Braund, J. in the affirmas 
tive. However, having decided this point, 
Braund, J. proceeded to record his opinion 
that the suit of the plaintiff-appellant ought 
to be dismissed with costs throughout. In 
so doing, with the greatest respect, it 
appears tome tbat he exceeded the juris- 
diction which was conferred upon him by 
cl. 34. His jurisdiction ended with a fnd- 
ing on the point upon which the two 
original Judges differed. It was not within 
his jurisdiction, sitting alone, finally to 
decide the care. With the greatest respect, 
in my view, the correct procedure was that, 
upon Braund, J. recording a finding on 
the point which was referred to him, the 
case should have been placed in the list 
of the original Bench which heard it for a 
final judgment and decree in the appeal, 
in accordance with the decision of the 
majority of Judges upon the point on which 
the original Bench differed. 


This being my view of the law on a 
reference of this kind, I must hold that I 
have no jurisdiction in this matter, and 
that the case should be placed in the list 
of the original Bench, consisting of Leach, J. 
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and Spargo, J. for a final judgment in 
the appeal. 'Tnere will be no order as to 
the costs of this reference tO me. 

Leach, J.—As my learned brother 
Spargo and I differed on the question whe- 
ther the cause of action in the second suit 
was the same as the cause of action in 
the first suit, the question was referred to 
my learned brother, Braund, J. as the third 
Judge, under cl. 34 of the -Letters Patent. 
Braund, J. agreed with Spargo, J. on this 
point, but he disagreed with Spargo. J. 
on the question (which was not included 
in the reference) whether the appellant 
was entitled to a decree for a half share 
in the site of the house in suit, holding 
that she was not entitled to such a decree, 
first because it was not what she had asked 
for in the suit, and, secondly, because her 
surviving right (if any) against the pro- 
perty was not a right to a divided moiety 
but to an undivided share in the whole, 
which could only he given effect to by parti- 
‘tion. The learned Judge expressed the 
opinion that the suit should be dismis- 
sed with costs throughout. I agree with 
the view expressed by my learned brother 
Dunkley, J. in his order dated January 
6, 1937, that Braund, J., in expressing the 
opinion that the suit should be dismissed, 
exceeded the jurisdiction which was con- 
ferred upon him by cl. 34 of the Letters 
Patent, and that his jurisdiction ended 
with a finding on the point whether O. II, 
r. 2, Civil Procedure Code, applied. 

Braund, J. having agreed with Spargo, J. 
on the question of the applicability of 
O. Il, r. 2, that question has now been 
settled. But with respect, I am unable 
to agree with the finding of Spargo, J. 
that the appellant is entitled to a decree 
for a half share in the property. The 
appellant hae sued for possession of the 
property on the basis that she is the owner 
and that the respondert is in wrongful 
possession. I agree with the opinion ex- 
pressed by Braund, J. that if she were 
entitled to a half share in the property, 
this could only be given to herin a suit 
for partition, which this is not. There- 
fore, I consider that the suit should be 
dismissed wiih costs in this Court and the 
Courts below. . 

In view of this further disagreement, it 
is impossible at this stage for us to pass a 
decree in the appeal, and the question 
whether it is open to the Court to give the 
appellant a decree for half the property 
or whether the suit should be dismissed 
entirely ' must - be referred to a third Judge. 
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The record will, therefore, be submitted to 
the Ohief Justice for this purpose. My 
learned brother Spargo, J. concurs in this 
course. l 

Spargo, J.—I agree. i 

Dunkley, J.—I have the greatest sympa- 
thy for the plaintiff-appellant in this 
appeal because, owing to the bad legal 
advice which she originally received, she 
is losing tbe whole of the property to 
which undoubtedly she had’ originally 
acquired a legal title. The only question 
for me to consider is whether, it now hav- 
ing been held that r. 2, O. IL Civil, 
Procedure Code, applies to the two suits 
which she has brought, she can yet be 
granted, in her second suit, a decree for 
a half share of the house-site in question: 
In my Opinion it is clear that she cannot. 
On her behalf it has been - urged that the 
learned Judges of the Bench who have heard 
this Letters Patent Appeal are agreed that 
no question of res judicata arises, and that, 
therefore, there is no final decision in regard 
to the half share of the house-site which was 
the subject-matter of ker first suit. With- 
out doubt, on the findings of the learned 
Judges, this is the case, but the position 
appears to me to be concluded by another 
consideration. 

Strictly, there is no such thing as a suit 
for partition among Burmese- Buddhist 
heirs, because they are tenants-jn-common 
and not joint tenants cf the inheritance. 
The only way in which one heir can obtain 
his share of inheritance from another heir 
or heirs who are in possession thereof is 
by an administration suit, and the whole 
of the property belonging to the estate 
must be brought to acccunt. Consequently 
if an heir is to get a share of an inheri- 
tance, then a suit, for a share of one prop- 
erty out of the inheritance will not lie. 
If I were to hold now thatif the plaintif- 
appellant is entitled to a share of this 
house-site, I should be offending against 
this very rnle of procedure, because ad- 
mittedly the estate to which she was 
really the sole heir consists of other prop- 
erties besides this particular house-site. 
Consequently, it is clear that in this suit 
by her, in which her prayer is for recovery 
of possession cf the house and house:site 
against a person who has no interest 
therein, she cannot be given a decree 
declaring her title to and giving her pos- 
session of ahalf share thereof, which is a 
decree that she could only obtain in an 
administration suit in which she brings to 


account all the property- belonging to the 
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inheritance. I, therefore, agree with my 
learned brother Leach, J., when he states 
in his judgment of January 29, 1937, that 
the only result of this most unfortunate 
litigation is that tke plaintiffi-appellant’s 
suit must be dismissed with costs. 

I desire to express no opinion on the 
point asto whether the plaintiff-appellant 
can now bring a fresh suit in regard to 
that share of this property, which was the 
subject-matter of the first suit (No. 55 of 
1933) brought by her. 

‘D. Order accordingly. 





PATNA HIGH COURT 

Civil Revision Petition No. <6 of 1937 
April 2, 1937 
Faz À LI, Je 

SATYA NARAIN PRASAD AND OTAERS 
— PETITIONERS 

versus 
MAHABIR PRASAD MARWARI— 


OpposifE PARTY 

Civil Procedure Code (Act V of 1905), s. 55 (4)— 
Surety bond under—Conditions not fulfilled—Pro- 
ceedings against saurety—Option lies with Court 
executing decree and not with decree-holder—Court 
discharging surety—Whether can find him liable 
on remand of case from appeal. 

The petitioners executed a security , bond under 
s. 55, Oivil Procedure Code, which provided that 
they would become liable for the decretal money 
upon the happening of two events: (1)if the judg- 
ment-debtor failed to apply to the District Judge 
within the period of one month for being adjudi- 
cated insolvent, and (2) if they (the sureties) failed 
to produce the judgment-debtor before the Court 
when ordered to doso. The judgment-debtor did 
not apply to the Insolvency Court within the 
period prescribed: bat the sureties did produce 
him before the Oourt on being called upon to 
do so by the Subordinate Judge before whom the 
execution proceeding was .pending. The Swhordi- 
nate Judge accordingly discharged the sureties 
but the decree-holder preferred an appeal against 
the order to the District Judge without implead- 
ing the sureties as respondents and the District 
Judge in their absence set aside the order. The 
Subordinate Judge took up the matter again 
and on this occasion he held, thet the sureties 
were liable to pay the decretal amount: 

Held, that in case the conditions laid down in 
s. 55 were not fulfilled the option lay with the Court 
executing the decree and not with the decree- 
holder to proceed against the surety under 
s. 55 or to proceed against the judgment-debtor. 
The option had been exercised by the Subordinate 
Judge in the favour of the surety on a previous 
occasion and the matter could not be re-opened 
before him and therefore his subsequent order 
was without jurisdiction. Makhan Lal v. Narain Das 
(1), Alagammal Achi v. Arunachalam Chettiar (2 
and Shaw Wallace & Co. v. Sunder Singh (3), relie 


o, R. P. from an order of the Sub-Judge, 
Monghyr, dated December 19, 1936. 
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Messrs. Baldeva Sahay and K. Dayal, for 
the Petitioners. 

Mr P. Misra, for the Opposite Party. 

Order.—The facts of this case are 
simple and may be shortly stated as follows: 
The opposite party obtained a decree in 
the Small Cause Court against one Gokhula- 
nand Sahay and had him arrested in execu- 
tion of the decree. The petitioners there- 
upon executed a security bond under 
s 55, Civil Procedure Code, which provided 
that they would become liable for the decre- 
tal money upon the happening of twoevents: 
(1) if the judgment-debtor failed to apply 
tothe District Judge within the period of 
one month for being adjudicated insolvent 
and (2) if they (the sureties) failed to pro- 
duce the judgment:debtor before the Court 
when ordered to do so. The judgment- 
debtor did not epply to the Insolvency 
Court within the period prescribed; but 
the sureties did produce him before ihe 
Court on being called upon to do so by 
the Subordinate Judge before whom the 
execution proceeding was pending. The 
Subordinate Judge accordingly discharged 
the sureties on June 29, 1936; but the dec- 
ree-holder preferred an appeal against the 
order of the Subordinate Judge to the 
District Judge without impleading the sure- 
ties as respondents and curiously enough 
the learned District Judge without hearing 
them andin their absence set aside the 
order passed by the learned Subordinate 
Judge. The learned Subordinate Judge 
took up the matter again and on this 
occasion he held, not without considerable 
hesitation, that the sureties were liable to 
pay the decretal amount. The reason for 
passing the order is stated by him in these 
words: 

“I think, though not without hesitation, I should 
follow the ruling reported in Makhan Lal v. Narain 


Das (1), I therefore, hold that the sureties are liable, 
ete... > 


Nowthe view takenin the decision, re- 
lied upon by the learned Subordinate 
Judge is opposed to the decisions of the 
Madras and Lahore High Courtsin Ala- 
gammal Achi v. Arunachalam Chettiar (2) 
and Shaw Wallace & Co. v. Sunder Singh 
(3) wherein it has been held that the 
security bond is to be interpreted accord- 
ing to the conditions expressly mentioned 
therein, and not independently of them 


even though it may have been executed 
(1) ALR 1929 All. 377; 119 Ind. Cas. 500; Ind. Rul. 

(1929) All. 1028. 

@) AIR 1935 Mad. 543; 156 Ind. Cas, 113;7 R M 


645. 
(3) AI R 1930 Lah, 575; 195 Ind, Cas, 324; I 
Rey (1930) Lah. 396, nd. 
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under s. 55. Even the decision of the 
Allahabad High Court, on which the learned 
Subordinate Judge has relied Makhan Lal 
v. Narain Das (1) makes it clear that in 
case the conditions laid downins.5) are 
not fulfilled, the option lies with the Court 
executing the decree and not with the dec- 
ree-holder to proceed against the surety 
under that section orto proceed against 
the judgment-debtor. Assuming that this 
view is correct, the option had been exer- 
cised by the learned Subordinate Judge in 
this case in favour of the surety on a pre- 
vious occasion and the matter could not 
be re-opened before him. In my opinion the 
order of the learned Subordinate Judge 
cannot be upheld as it was without jurisdic- 
tion. I would,therefore, allow the applica- 
tion and set aside the order passed by the 
learned Subordinate Judge. There will be 
no Order as to costs. 
D. Application allowed. 





i CUDH CHIEF COURT 
Civil Revision Application No. 138 of 1936 
August 17, 1937 
SMITH AND MADELEY, JJ. 

Musammat SUNDAR Ba HU— 
APPLICANT 
VvETSUS 
Musammat MOHAN DEI AND oTHERs— 


Opposite PARTY 

Revision--Application for leave to sue in forma 
pauperis rejected— Revision, if lies—Ctvtl Procedure 
Code (Act V of 1908), O. XXXIII, r.5 (d}—" Sub- 
sisting cause of action "—Law of limitation barring 
suit—Cause of action, whether subsisting. 

Revision lies against the order of the Court below 
rejecting the application for leave to sue tn forma 
pauperis, as barred by ves judicata and limitation. 
Assa Ram v. Musammat Genda (3) and Sumitra Devi 
v. Hazari Lal (4), followed. 

Order XXXIII, r. 5 (d) contemplates a subsisting 
cause of action, and if the law of limitation has 
come into operation and barred the suit, the cause 
of action cannot be said to be subsisting and tbe Court 
is not precluded frum considering whether any suit 
proposed to be instituted in forma pauperis, for a dec- 
laration that a certain decree is not binding on the 
applicant on the basis of the allegations of fraud 
made in the proposed plaint would be clearly 
barred by the three-year period of limitation pre- 
seribed by Art. 95 of the Limitation Act. Chattar- 
pal Singh v. Raja Ram (10), followed. 

[Case-law reviewed. | 

C.R. App. against the order of the Subor- 
dinate Judge, Sitapur, dated March 28, 


1936. - 

Mr. Mangi Lall, for the Applicant. 
- Messrs. Rujbir Prasad, for the Opposite 
Parties Nos. 1, 2, 4, and 5. 
"Mr. Bhagwati, Nath Srivastava, 
Opposite Parties Nos. 1, 2, 4, 5,7 and &. 


for 
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Order.—This is an application in re- 
vision against an order of the learned 
Subordinate Judge of Sitapur, by which he 
rejected an application by one Musammat 
Sundar Bahu for permission to institute a 
certain suit ¿n forma pauperis. 

The facts are peculiir inasmuch as a 
suit based upon practically the same 
grounds was brought by the applicant as 
long ago as 1923. That suit was dismis- 
sedon July 4, 1924. Thereafter she took 
every imaginable step to get that decree 
set aside, but she met with no success. 
Still dissatisied, however, she on April 23 
1935, made an application to be allowed 
to sue in forma pauperis the object of the 
suit that she now desires to institute being 
to have the decree of July 4, 1924, de- 
clared ineffectual and not binding upon 
her, and further to have it declared that 
she is entitled tothe possession of certain 
property, which property, together with 
mesne profits, she asks should be awarded 
to her. The learned Subordinate Judge 
held thatthe application did not show a 
cause of action, and that it was also bar- 
red by the rule of res judicata and by 
limitation. He accordingly rejected thé 
application with cos's, and this present ap- 
plication has now been made to this Court 
in revision. 

It was suggested by thelearned Coun- 
sel for certain of the opposite parties that no 
revision lies against the order of the learn- 
He made reference to a 
case of tre late Court of the Judicial 
Commissioner of Oudh reported in Moham- 
mad Ismail v. Karam Ali, 1 O. W. N. 311 
(1) and a case of the Allahabad High Court, 
reported in Mahadeo Sahai v. Secre- 
tary of State for India in Council and 
others, I. L. R. 44 All. 248 (2). We were, 
however, referred by the learned Coun- 
sel for the applicant to a recent decision. 
of this Court reported in Assa Ram v. Musam-. 
mat Genda and others, 11 O. W. N. 1356 (3) 
and a decision of the Allahabad High Court, 
reported in Sumitra Devi v, Hazari Lal 
and another, I L. R., 52 All. 927 (4). On 
the authority of these two rulings we 
must reject the contention that no revision 
lay. 

On the merits the learned Counsel for 

(1) 1 OWN 311; 79 Ind. Oas 922,100 &ALR 
579; 11 OLJ 568; A I R1925 Oudh 74. 

(2) 44 A 248; 65 Ind. Cas. 255; 20 A L J55, AIR 
1622 All. 1. i 

3) 110W N 1356; 152 Ind. Cas, 417; 7 RO 
216; A I R 1935 Oudh 20. 

(4) 52 A 927; 126 Ind. Cas. 1; (1930) A LJ 901: 
Ind. Rul. (1930) Al 753; A I R 1930 All. 758, 
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the applicant contends that tke leirned 
Subordinate Judge had no right to reject 
the application on the ground that the 
questions that the applicant desires to 
agitate in the suit are concluded by the 
rule of res judicata. On that point he 
made reference to decision by a single 


Judge of the Allahabad High Court report- 


edin Lachmi and another v. Ram Baha- 
dur, A. I. R. 1925 All. 275 (5). He further 
contends that what the learned Subordinate 
Judge had to consider was whether the 
allegations of the applicant prima facie 
disclored a cause of action. In this con- 
nection he referred us to a Full Bench 
decision ofthe Rangoon High Court re- 
poriedin U Ba Dwe and others v. Mg. Lu 
Pan and another, A. I. R. 1932 Rang. 107 
{6) and earlier decision of that Court 
reported in Ma E Htai v. V. K. Hamai, 
A. L R. 1931 Rang. 79 (7) and a decision 
of the Lahore High Court reported in 
Gurbachan Singh v. Hazara Singh, A. I. 
R. 1935 Lah. 961 (8). On the point that 
in considering an application for permis- 
sion to sue in forma pauperis, a Court 
ought not to enter into an examination of 
the question of limitation, he referred us to 
a decision of the Allahabad High Court 
reported in Bhajja v. Mohammad Said 
Khan, I. L. R. 54 All. 525 (9) The con- 
tention of the learned Counsel on the other 
side is thatthe plaint of the suit which 
it. is desired to institute now in forma 
pauperis discloses no subsisting cause of 
action, and that the learned Court below 
was, therefore, right in rejecting the ap- 
plication, having regard to the provisions 
of O. XXXIIL, r. 5 (d) of the Code of 
Civil Procedure. In support of that con- 
tention he makes reference to cases report- 
edin Chhattarpal Singh v. Raja Ram, 
I. L. R. 7 All. 661 (F. B.) (10), Kamrakh 
Nath v. Sundar Nath, I. L. R. 20 All. 
299 (11), Amirtham v. Alwar Manikkam and 
others, I. L. R. 27 Mad. 37 (12) and Sheopal 
Singh v. Sukh Karan Singh and others, 
11 O.C. 167 (13). The learned Subordi- 
nate Judge said that itis not alleged in 


sae A IR 1925 All. 275; 86 Ind, Cas. 78]; 283A LJ 


(6) AIR 1932 Rang. 107; 139 Ind. Cas. 265; 10 R 
357; Ind. Rul. (1932) Rang. 183 {F B). 

(7) AI R 1931 Rang. 79; 131 Ind. Cas. 64; Ind. 
Rul. (1931) Rang, 128. 

(8) AIR 935 Lah. 961. 

(9) 54 A 525; 188 Ind. Cas, 596; (1932) A L J 489; 
Ind: Rul. (1932) All. 397; A I R 1982 All. 543. 

(10) 7 A 661 (F. B). 

(11) 20 A 299: A W N 1898, 36, 

(12) 27 M 87. 

(13) 11 O O 67. 


the plaint filed along with the present 
application that the former decree was 
obtained by fraud, and it is to be noticed 
that the cause of action for the suit which 
itis now desired to institute is given in 
para. 16 of the plaint as accruing on 
January 11, 1932, (when the then Subordi- 
nate Judge of Sitapur gave a decision 
On an application made by Musammat 
Sunder Bahu, the present applicant, under 
8. 15l of tbe Code of Civil Procedure), 
and on April 19, 1932, on which date that 
decision was upheld by this Court. It ap- 
pears that in her application under s. 151, 
Civil Procedure Code, Musammat Sunder 
Bahu, scught a review of orders which had 
been passed in her original suit as long ago 
as September 24, 1923. By those orders 
she wasrefused permission to produce a 
certain document. The learned Subordi- 
nate Judge who decided the application 
under s. 151, Civil Procedure Code, wrote 
an elaborate order, which is Ex. A-5, in 
the present proceedings, That is the order 
of January 11, 1932, which has been re- 
ferred to above as furnishing part of the 
cause of action in the present matter. 
The learned Subordinate Judge seems to 
have thought that there was something 
in Musammat Sunder Bahu's case on the 
merits, but he heldthat he could not inter- 
fere under s. 151, Civil Procedure Code, 
and on April 19, 1932, a Bench of this 
Court dismissed an applicationin revision 
against the order of the Subordinate Judge 
dated January 11, 1932. It was held 
that the application in revision was not 
maintainable, and furthermore that 
the order of the learned Subordinate 
Judge was perfectly correct (vide Ex.A 1 
in the present proceedings). As we have 
said, the orders of January 21, 1932, and 
April 19, 1932, are given as the cause of 
action for the suit which it is now desired 
to instituted in forma pauperis, and that 
being so, there is justification for the 
remark of the learned Subordinate Judge 
that it is not alleged that the former 
decree was obtained by fraud. We cannot 
see how the orders of January 11, 1932, and 
April 19, 1932, can possibly be said to 
afford a cause of action for the re-opening 
of the whole of the questions which were 
agitated in the suit that was decided on July 
4, 1924, and looking at the matter from that 
point of view, we are clearly of opinion 
that no cause of action is disclosed by the 
allegations in the present plaint. It was, 
however, argued by the learned Counsel 
for the applicant-that the allegations cone 
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has to be shown were all decided under the 
old Code of Civil Procedure. Section 407 


958 


tained in paras. 6and7 of the proposed 
“plaint contain allegations of fraud, which, 
if proved, would entitle the applicant to (e) of that Code corresponds to O. XXXII, 
- have the questicns concerned in the pre- r. 5(d) of the present Code, but there has 
- vicus suit re opened. The allegations made been a change in the Phraseology. Sec- 
‚in para. 6 are peculiar, being tothe effect tion 407 began with the words “if it appear 
that at one point in the hearing of the to the Court", and sub-cl (ey read: 
previous suit tLe defendants led the Court “that his allegations do not show a right -to 
: to believe that they were going to produce sue- in such Court’. Rule 5 (d) of 
thirty further witnesses, and asked that O. XXXIIT, reads “where his allegations 
the plaintiff (Musammat Sunder Bahu), be do not show a cause of action”. Messrs. 
- required to deposit their expenses. She Chitaley and Annaji Rao in their com- 
could not do so, andin consequence an mentary on the Code express the. opinion 
application then made fcr transfer was that the present cl. (d) of r. 5 of 
‘dismissed. In the end, it was said, instead O. XXXIII gives effect tothe view taken 
of thirty witnesses only four witnesses were in the Full Bench decision of the Allahabad 


‘produced. The argument appears to be that 
by fraudulently inducing the Court to 
believe that a large number of witnesses 
_were going to be produced, whose expenses 
Musammat Sunder Bahu was unable 
to pay, an application she had made for the 
transfer of the case was refused. This 
whole argument above set forth is very 
flimsy, andin any case this point, if there 
was any merit in it, should have been 
raised many years ago, we were not 
shown by the learned Counsel forthe ap- 
plicant that it was ever raised before these 
present proceedings were instituted. 

As regards para. 7, an allegation is 
made in it that the defendants brought 
improper and undue influence. to bear cn 
the Gourt. Here again there is nothing to 
show that this allegation was ever made 
before this present application, was in- 
stituted. Our. conclusion, therefore, -is that 
even if fraud in any fcrm had been pleaded, 
as it was not, as a cause of action for the 
suit that Musammat Sunder Bahu now 
desires to institute, any suit to set 
aside the decree of July 4, 1924; on the 
ground of fraud will be clearly barred 
by the three years’ pericd of limitation 
prescribed by Art. 95 of the Indian Limita- 
tion Act. There is no suggestion that the 
elements of fraud alleged in para. .6 and 
para. 7 cf the proposed plaint -were not 
Within the cognizance of the applicant at 
the time of the original suit. In case that 
has been referred to reported in Gurbachan 
Singh v. Hazara Singh, A. I. R. 1935 
Lahore 961 (8), there was an allegation 
that plaintiff only came to know of the fraud 
alleged about two months before the institu- 
tion of the suit, but here there is no such 
allegation. 

The case cited by the learned Counsel for 
the opposite parties in support of his con- 
tention that a subsisting cause of action 


High Court reported in Chhattarpal Singh 
v. Raja Ram, I. L. R., 7 Allahabad 641 (10); - 
and other cases. Inthe case reporied in 
Bhajja v. Mohamed Said Khan, I. L R. 54 
Allahabad 525 (9), however, the cor- 
rectness of that opinion seems to have 
been doubted, and it was said that the only 
case under new Oode brought’ to the notice 
of the learned Judges ia which the Full 
Bench decision in Chhattarpal Singh v. 
Raja Ram, I. L, R.7 Allahabad 661 (10) 
had been directed followed, was a single 
Judge case of the Lahore High Court re- 
ported in Har Kaur v., Munni Lal, 53 Ind. 
Cas. 441 (14), and it was`said that the 
judgment in that case did not consider the 
effect’ of the alteration in the law. Other 
‘cases, however, Cited in the commentary 
-of Messrs. Chitaley and Annaji Rao show 
that the view taken in Har Kaur v. 
Munni Lal, 53 Ind. Cas. 441 (14), by no 
means stands alone. In.acase reported in 
Subramania Chetty v. Kulayappan. and 
others, A. J. R. 1915° Madras 398 (15), a 
learned Single Judge took the view that 
the applicability of the decisions under the 
old Oode was not affected by the alteration 
in wording in the present Code, and that a 
Court has pewer to inquire into a question 
of limitaticn affecting the petitioner’s cause 
of action. Ina decision reported in S. A. 
Natesa Iyer v. S. A. Manoya Iyer, A. I. 
R. 1920 Madras 122 (16), another learn- 
ed Judge tock the view that under cl. (d) 
of r. 5 the Court must.reject. an applica- 
tion if the allegations do not sLow a cause 
of action, which he said means a subsisting 
cause of action atthe date of the petition 
and one which has not been extinguished 


by limitation. In a case of the Rangoon 
(14) 53 Ind. Cas. 441; 134 P R 1919; 46 P R 1920. 
ua” AIR 1915 Mad. 398; 26 Ind, Cas, 90;1L W 


8. | 
(16) A I R1920 Mad. 122; 54 Ind, Cas, 462; 10 Ļ 
W 589; 27 M L T 323, i 
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High Court, reported in H. Pascal v. Secr 
tary of State, A. 1. R. 19334 Rangoon lll 
(17), alearned Judge referred to the deci- 
sion in Bhajja v. Mohamed Said Khan, 
I. L. R. 54, Allahabad, 525 (9), and expressly 
dissented from it. He was of opinion that 
O. XXXII, r. 5 (d) contemplates a sub- 
sisting cause of action, and if thelaw of 
limitation has come into operation and 
barred the suit, thè cause of action cannot 
be said to be eupdsisting. ‘There is thus 
plenty of authority forthe view tnat the 
law as it was laid down in Chhattarpal 
«Singh v. Raja Ram, L. L. R, 7 Allahabad 661 
ULU), is still good law, and we are not 
precluded from considering whether any 
suit instituted now on the basis of the al- 
legations of fraud made in paras. 6 and 7 
of the proposed plaint would be clearly 
barred by the three-year period of limita- 
tion prescribed by Art. 95 of the Indian 
Limitation Act. As we have said, it clearly 
would be so barred. 

The result is that in our opinion the 
Proposed plaint does not show a subsisting 
cause of action, even if the applicant is 
allowed to go outside the cause of action 
which is actually alleged in para. 16 of the 
-proposed plaint. The result is that we are 
of opinion that the learned Subordinate 
Judge rightly rejected the application for 
permission to sue asa pauper, and we re- 
ject this revisional application, with costs. 

Application dismissed. 


D. 
(17) AI R 1934 Rang. 111; 151 Ind. Cas, 826; 12 R 
124; 7 R Rang. 124. 


PATNA HIGH COURT 
In re Court Fees“in First Civil Appeal - 
No. of 1936 
April 26, 1937 
JAMES, J. 
NAND KISHORE KUMAR— 
APPELLANT 


versus 
ACHAMBIT KUMAR AND orHgRs— 


RESPONDENTS 

` Court-fees—Practice — Patna High Court—Ascer- 
tainment of proper court-fee—Court, if should depend 
on averments of plaintif —Correct procedure— Plaini- 
aff-appel.ant found prima facie liable to pay ad valo- 
rem court-fees on portion of his claim—Ad valo- 
rem court-fees on memorandum of appeal must be 
paid before admission of appeal—Court Fees Act 
(VIE of 18703, s. 7 Civ) (Y). 

It has not ordinarily been the practice in the 
Patna High Court, Irem the time ot its foundation, 
to depend exclusively on the averments of the 
plaintiff for the ascertainment of what should be 
the proper court-fee payable, to permit a plaintiff 
to escape liability by a vague and indefinite state- 
ment of facts in the plaint, or to penalize him be- 
cause he may possibly ask for a declaration which 
may be unnecessary. ‘From the institution of the 
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Patna Higb Court, the Stamp Reporter and the 
Taxing Officer, acting under the directions from 
time to time given by the Taxing Judge, have fol- 
lowed the correct procedure in this matter; that is 
determining the proper court-fee payable on an ap- 
preciution of what the plaintifi-appellant really 
sought, not 1equiring payment of ad valorem court- 
fee merely because a suit for partition was defend- 
ed by a claim of adverse possession; but astute to 
see that plaintiff should not avoid liability to pay 
court-fee under s. 7 (iv) (c) or 8.7 (v) of the Qurt 
Feee Act merely by omitting to assert a prayer for 
possession in what was essentially a title suit in 
the guise of a partition suit. 

Wheie it is found by the Court that the plaintiff- 
appellant ought prima facie to pay ad valorem 
court-fee on a portion of his claim, he has to pay the 
advalorem court-fee on his memorandum of appeal 
before admission of the appeal in the High Oourt. 

Messrs. Janak Kishore and P. Jha, for 
the Appellant. 

The Government Fleader, for the Respon- 
dents. 

Order.—T he plaintifi-appellant instituted 
a suit for partition of a fairly large area 
of immovable property, consisting of several 
estates and certain subordinate tenures, 
claiming that he was in joint possession 
with the defendants. Three of these estates, 
Akbarpur Rani, Tauzi No. 1213, Srikishun- 
pur, Tauzi, No. 9190 and Mathura Sri Ram, 
Tauzi No. 8809, were entered in the Col- 
lector’s registers in the name of Musammat 
Sanjho Kuer, defendant No, 20 in the suit. 
The plaintiff asserted in his plaint that 
Musammat Sanjho Kuer had been permitted 


‘to obtain entry of her mame in respect of 
it these estates on the understanding that she 


was enjoying possession merely for ‘her 
maintenance, but that she was putting for- 
ward a claim to proprietorship in the tauzis. 
The Subordinate Judge found that the 
Plaintiff had no joint possession with Musam- 
mat Sanjho Kuer in these tauzis, and that 
she was entitled to occupy in her own right, 
the plaintiff having no title. The plaintiff 
has appealed, inter alia from that part of 
the Subordinate Judge's decision. ‘he 
Stamp Reporter objected that ad valorem 
court-fee should be payable on the value 
of the share claimed by tne plaintif in 
these estates. The Taxing Office: has made 
a reference unders. 5, Court Fees Act, on 
this matter on grounds differcnt from those 
of the Stamp Kepoiter. The Taxing Officer 
thinks that ad valorem court-fee should be 
payable cn the memcrandum of appeal on 
the additions which the plaintiff seeks to 
cbtain icr his share by his appeal in this 
Court. Mr. Janak Kishore on behalf 
of the uppellant suggests that since the 
plaintiti had not in his plaint averred that 
ne had tithe to the tauzis which were ino 
the possession of Musammat Sanjho Kucy 





A earl 


0o o RAMOSANDRA VISHNU JOH! v. RAMABAt (BOM.) 


-and since he did not specifically pray for 


-possession of those shares, he should not be 
-held -liable to pay- ad valorem court-fee on 


the value of that pruperty. The plaintiff 


was careful to avoid stating, in his plaint 
that Musammat Sanjho-Kuer was adversely 
in possession of these tauzis; and ‘he cast 
his claims for relief in ‘such a form that 
the matter might well have escaped the 
notice of the. trial Court until the time came 
for the framing of issues, though the plain- 
tiff took care to add what might be termed 
a residuary prayer for relief, which would 
cover.any kind of relief which could be 
granted by the Oourt. The Taxing Officer 
thought that because the plaint was so 
drawn up that it woald not appear: on the 
face of it that this was really a title suit in 
the guise of a partition suit, ad valorem 
court-fee could not properly be demanded 
from the plaintiff. It has not -ordinarily 
been the practice in this High Oourt, from 
the time of its foundation, to depend ex- 
clusively on the averments of the plaintiff 
‘for the ascertainment of what should be the 
proper court-fee payable, to permit a plain- 
tiff to escape liability by a vague and in- 
definite statement of facts in the plaint, or 
to penalize him because he may - possibly 
ask for a declaration which may be unneces- 
sary. From the institution of -the Patna 
High Oourt, the Stamp Reporter and the 
Taxing Officer, acting under the directions 
from time to ‘time given by the Taxing 
Judge, have followed what is, in my judg- 
ment, the correct procedure inthis matter; 
‘determining the proper court-fee payable 
on an appreciation of what the plaintiff- 
appellant really sought, not requiring pay- 
ment of ad- valorem cvurt tee merely be- 
cause a suit for partition was defended by 
a claim of adverse possession; but astute to 
see that plaintiff should not avoid liability 
to: pay court-fee under s.-7 (tv) (c) or 8.7 
(v) of the Act merely by omitting to-assert a 
prayer for possession in wnat was essentially 
a title suit in the guise of a partition suit. 
The Taxing Officer has suggested that ad 
valorem court-fee should be payable on the 
memorandum of appeal on the value of the 
plaintiff's share on every item of property 
of which he has been found to be out of 
possession by the trial Court. ‘The learned 
Government Pleader cites the decision in 
Sukha Nand v. Shiv Devi (1), and Peshauri 
Lal v. Jai Kishan Das, 142 Ind. Cas. 829 (2). 
In each of those cases the appellant claimed 


that a higher valuation should kave been 
(1) A I R.1935 Lah. 14; 157 Ind. Cas, 787. 
(2) 142 Ind. Cas. 829;°33 P L R12; Ind Rul. (1933) 
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pleced on a particular properly so as to in- 
crease the cash equivalent of his share in 
those items of property which is a different 
matter from that which we have now- before 
us. + i, Eley 

Mr. Janak Kishore suggests that it, would 
not be proper to exact ad tvalorem- court- 
fee before this Cours has arrived at a deci- 


-sion on the appeal on the question of fact, 


relying upon the decision of Sir Carleton 
King as Taxing. Judge of the Allahabad 
High Courtin Jai Pratap Narain v. Rabi 
Pratap Narain (3), but the practice therein 
described has: never been followed in thie 
High Court. Where it has been found by 


this Court that the plaintiff-appellant ought | 


prima facie to pay ad valorem court fee on 
a portion of his claim, he has been requir- 
ed to pay the ad valorem court-fee on his 
memorandum of appeal before admission of 
the appeal in the High Court. It is not 
within my province to say whether the 
Subordinate Judge ought to have required 
payment of ad valorem court-fee before the 
trial of the suit in respect of the estate in 
possession of Musammat Sanjho Kuer; but 
it appears clear that ad valorem court-fee 
is properly payable on the value: of these 
estates before the memorandum can be ad- 
mitted inthis Court ‘and to that-extent I 


-agree-with -the learned Taxing Ojficer.- Ad . 


“valorem court-fee under s. 7 tv); Court Fees 
Act, is payable on .the memorandum -of 
appeal in respect: of the share claimed by 
‘the plaintiff 
No. 1213, Srikishunpur Tauzi No.* 9190 
and Mathura Sri Ram Tauzi, No. 8902. 
Tne valuation on which court-fee has to 
be assessed can be ascertained if extracts 
from register D or land revenue caalans 
relating to these estates are on the record; 
otherwise the appéllant may be required 
to demonstrate wnat is. the revenue pay- 
able in respect of the each of the turee 
estates, or what may be their market value, 
if revenue has not been assessed. — 

D. Order accordingly. 

(3) 52 A 756; 124 Ind. Oas. 703; A I R 1930 AIL 443; 
-(1930) A. L. J` 981; Ind. Rul. (1930) AlL 564, 
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—Probate—Grant 
any title to property which testator had no right.to 
dispose of—Court, if can enter into questions of title 
or question whether deceased's property is joint or 
separate—Hvidence—Admisatbility—Terms of docu- 
ment clear—Evidence to contradict, if van be given. 

In allcases the primary duty of a Court in con- 
struing a will is to ascertain from the language of 
the testator what were his intentions, i.e. to con- 
Strue the will. It is truethat in so doing they are 
entitled ang bound to bear in mind other matters 
than merely the words used. They must consider 

surroundjD& circumstances, the position of the 
testator, hig family relationships, the probability 
that he would use words in a particular sense, and 
many other things which areoften summed up in 
he somewhat picturesque figure: ‘The- Court is 
entitled to put itself into the testator’s armchair’. 

Mong such su-rounding circumstances which the 

ourt is bound t0 consider, none would be more im- 
Portant than race and religious opinions, and the 
Court is bound to. 1egard as presumably (and in 
many cases certainly) present to the mind of the 
testator, influences an aims arising therefrom. 
But all thie is solely as an aid to arriving at a 
right construction of the will, and to ascertain the 
meaning of its language when used by that particu- 
lar testator in that document. So soon asthe con- 
struction is settled, the duty of the Court-is-to carry 
out the intentions as expressed, and none other, 
The Court is in no case justified in adding’to testa- 
mentary dispositions. If they transgress any legal 
restrictions they must be disregarded. If they leave 
any eventuality unprovided for, the estate must, in 
case that eventuality arises, be dealt with accord~ 
ing to the law which provides for succession to 
property in the absence of testamentary directions 
applying theretc. Venkata Narasimha Appa Row v, 
Parthasarathy Appa Row (2), followed. [p. 963, col. 1.] 

Vyavasthapatra, (deed of settlement) is no doubt 
& neutral term. But it may perfectly well be ap- 
plied toa will. Lakshmi v. Subramanya (9), relied 
on. [p. 974, col. 1] 

Held, on construction of the document (vyavastha- 
patra) in question, that it was a will and the ap- 
plicant was entitled to a probate, 

Probate becomes necessary ordinarily for ob- 
taining a decree against a debtor or recovering 
property belonging to the deceased. When the exe- 
cufor desires to give effect to the will, out of 
property in his own possession, no probate is ne- 
cessary. [p. 972, col. 2. i 

The grant of probate to an executor does not con- 
fer upon him ary title to property which the tes- 
tator had norigit to dispose of. The Court is not 
justified in refusing probate because the testator 
had no power to dispose of some or even all of the 
property he purported to deal with. Probate is 
decisive only as to tne genuineness of the will and of 
the right of the executor to represent the estate. It 
decides no question of the disposing power or the 
existence of disposable property. It is not the pro- 
vince of the Court in probate proceedings to go 
into questions of title and it has long been the settled 
practice of the Bombay High Court in applications 
for probate or letters of administration not to enter 
into the question whether the deceased's property 
is joint or separate. Probate gives no efficacy to the 
provisions of the will; it is merely proof of its con- 
tents. Ochawaran Nanabhai vy. Dolatram Jamiet- 
ram (1), Behary Lal Sandyal v. Juggo Mohun 
Gossain v. (5), Barot Parshottam Kala v. Bat Muli 
(6), Bal Gangadhar Tilak v. Sakwarbat (7) and Khaw 
Sin Tek v. Chuah Hooi Gnoh Nech (8), relied on. {p. 
962, col. 1; p. 973, col. 2.] oe 


170-121 & 122 


RAMOHANDRA v, RaMaBat -(BOM.) 


of probate, if confers on executor- 
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Where the terms of a document are clear, evi- 
dence ought not to be permitted to contradict 
it terms or to vary their meaning. [p. 963, col. 
F. O. A. from the decision of the District 
Judge, Poona, in Miscellaneous Application 
No. L1 of 1934. 

Messrs. H.C, Coyajee and K. N. Dharap, 
for the Appellunt. 
_ Messrs. P. B. Gajendragadkar, P.V. 
Nijsure, M. R. Jayakar, G. B. Chitale and 
L. P. Pendse, for Respondents Nos. 1 to 5. 

Tyabji, J.—This appeal arises out of 
a petition dated January 9, 1934, for 
probate of a will alleged to have been 
executed by one Govind Mahadeo Gadre 
on July 30, 1694. The petition was 
opposed by opponents Nos. 4 and 5, the sons 
of the nephew'of the alleged testator, nam- 
ed Martand and Janardhan. Their father 
was Trimbak, whose father was Balkrishna, 
the brother of Govind, the alleged testator. 
I shall refer to opponents Nos. 4 and 5 as 
the opponents. The grounds for opposition 
tothe grant of probate were, first, that 
no such document as was relied upon by 
the petitioner had ever been-executed by 
Govind ; secondly, that if executed at all, 
it was executed when Govind was not in 
a sound disposing mind: thirdly, that, in 
any case, the original document not hav- 
ing heen produced, there was. no admis- 
sible and sufficient secondary evidence to 
determine what the terms of the docu- 
ment were; fourthly, that assuming that 
there was such a dccument executed in 
ihe terms alleged, and that there was suffi- 
cient secondary evidence of it, the docue 
ment was not a document that could be 
regarded in law to be a_ will capable 
of probate. The learned District Judge, 
before whom the petition was taken, 
decided all the preliminary points in favour 
of the petitioner, but he accepted -the 
final contention of the opponents and held 
that the alleged will was not—in terms of 
Issue No. 3 before him—"a will in law capa- 
ble of being admitted to probate.” The rela- 
tion between the parties is shown by the 
following pedigree : : 


aaa GADRE 
| 


Govind (alleged testator)= 
Ramabai (widow). l 


si ine 





= | 
Trimbak Mathubai 


- 
aE e iE a 


Martand : 
{opponent No. 5), or 





Janardhan 
(opponent No. 4) 


"e 
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- -As there -were crcss-objections on the 
points’ decided against the opponents, the 
evidence in favour of the view taken by 
the. learned Judge was placed before us by 
the appellants Counsel. Counsel for the 
Opponents (respondent before us), how- 
ever, did-not contend that the learned 
Judge was wrong in deciding the first 
three points against the respondents. In 
atir opinion, on the evidence no other con- 
clusion Gould have’ been ‘reached. The 
respondents, however; supported the final 
decision. of the learned Judge and argued 
that. probate could not be granted for the 
reasons that I shall” presently’ state.‘ A 
distinction was made between ‘ the. cases; 
Of opponents Nos. 4 and 5.7 The’ former did 
rot appear and did not ‘produce’ accounts, 
which presumably would have been’ ‘against 
him’ if produced." The latter appeared and 
gave false evidenéa: “No distinction need: be 
madé between the two for the purposes of 
the ‘only issue argued before us: 

Under the Suéeéssion Act XXXIX of 1925 
an application for probate must be made 
in a form particulars of which are given 
in. s..276,. The main facts that have to'be 
‘alleged’ are ‘that the writing annexed to 
thé: ‘application is the last will and testa- 
Mént of the’ testator, that “it was duly 
executed. and that. the petitioner is the 
executor” “named inthe will. Ifthe Court 
is. Batipfied that the will was duly executed, 
‘it “may declare that the executor appointed 
under thé’ will is the represantative of the 
Wecéased ‘for the purpose of carrying “into 
effect: ‘the declaration of ‘the’ intention of 
the- testator, with respect 1o his property, 
Ater ‘his-death. That is the result ofthe 
‘grant: of `probàte, ‘as’ appears from the 
‘definitions of “executor,” “probate” and 
will” in the Succession Act. Section 273 
(corresponding to s. 59, Probate and 
Administration Act V of 1881 and s. 242, 
Succession Act of 1865) lays down what 


the effect of probate shall be. It "is 
‘conclusive as to the executor'’s' title as- 
representative of the déceased against 


all debtors of the deceased and all per- 
sons holding property which ~ belongs 
to him ; it -affords full indemnity to all 
debtors paying their debts or delivering up 
to the executor property belonging to the 
deceased. 

Accordingly, on applications for probate, 
the Court will not enter ona question as 
to the title to the property which the 
testator by his will purporis to.leave, nor 
into. the question whether the deceased's 
property is joint or separate Ochawaram 
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‘denied—yet it” cannot, 
struction, .be treated asa’ will.” The ques- 
tion: then, to which the learned Judge ought 
‘toy have -addressed himself was,:. 
‘Tespects according to the opponents’ cons 


They are stated in extenso 
‘Narasimha appa Row v. Parthasarathy 
“Appa Row (2). 
- Moulton) 
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Nanabhai v. Dolatram Jamietram (1) 
The probate Court is concerned only with 
the question stated by me with reference 
to the Succession Act, ss. 273 and 276. 
In the present case, however, it was the’ 
opponents who raiscd the abjections to 
the grant of probate on which the elfective: 
discussion before us h-s exclusively pro~ 
ceeded. Ths -petitioner on’ tue other. hand 
did not, either in the first Court, or until -a 

late stage of the arguments before .us; 
protest against these contentions ‘being 
allowed. ‘to be. raised by. thé opponents; 
nor: did the:-petiticner say that the conten- 
tions of the opponents -were not such as 
could be Gonsidered*on the . petition for 
probate.: Moreover; on the . basis of those 
objections taken by the opponents, the 
learned. Judge declmed to grant probate. 
It was impossible. therefore for us to accept 
the~ argument’, -addressed to us at a late 
E which - sug> 


ee. ee 


refuse ‘to cio the epon denti in: support ‘of 


‘the | judgment’ under appéal and decline to 


examineé the grouiids for the refusal of 
probate which had already. found accept 
ance.. The issue therefore. that.remained 


to be: determined—the only issue before 


us—arose in these circumstances. The peti: 
tioner.:Said that the document in ques- 
tion: was a will, in- every respect con- 
forming with the: requirements -of the 
Suceession Act, s. 2, cl. (h). The opponents 
contend that though on the face of it the 
“document looks like a will —this cannot’ be 
‘ena proper cons 


in - what 


tention the document failed to conform 
with the definition in s. 2 (h); “will” means 


‘the legal declaration of the intention'of a 


testator with respect to his property which 


che desires to be carried into efect after 
-his death. For that purpose the document 


had to be construed and its language 


‘interpreted in accordance with principles 


laid down. 
in Venkata 


which have been frequently 


“In all cases” (said Lord 


“the primary duty of a Court is a ascertain from 


.the language of the testator what were his inten- 
. tions, 7. eto constaue the will, It is true thatir 


(1) 28 B 644; 6 Bom. L R 966. 

(2) 41I A 51; 23 Ind. Oas. 166; 37 M 199; 23 O 0 166 
(1914) M W N 299; 12 A L J 315; 18 CW POL 
MLJ 4il; 15 M` L (T 285; 16 Bom, PRIR EO 
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Bo doing they are entitled and bound to bear in 
mind other matters than merely the worde used. 
They must consider the surrounding circumstances, 
the position of the testator, his family relation- 
ships, the probability that he would use words in 


& particular sense, and many other things which ` 


are often summed up in the somewhat picturesque 
figure: ‘The Court is entitled to put itself into the 
testator's armchair. Among such surrounding 
circumstances which the Court is bound to consider, 
none would be more important than race and 
religious opinions, and the Oourtis bound to regard 
as presumably (and in many cases cerfainly) 
present to the mind of the testator, influences and 
aims arising therefrem. But” (says Lord Moulton 
resuming the thread of his original theme) “all 
this is solely as an aid to arriving at a right 
cqnstruction of the will, and to ascertain the mean- 
ing of its language when used by that particular 
testator in that document. So soon as the con- 
struction is settled, the duty of the Court is to 
carry out the intentions as expressed, and none 
other. The Court is in no case justified in adding 
to testamentary dispositions. If they transgress 
any legal restrictions they must be disregarded, 
If they leave any eventuality unprovided, for, the 
estate must, in case that eventuality arises, be dealt 
with according to the law which-provides for succes- 
sion of property in the absence of testamentary direc- 
tions applying thereto.” : 

’ This lastis a point that seems to be over- 
looked in several paris of the learned 
District Judge’s judgment. Lord Moulton 
proceeds to answeran apparent objection 
and then concludes (page 72*): 

“That native testators should be ignorant of the 
legal phrases proper to express their intentions, or 
of the legal steps necessary to carry them into 
effect is one of the most important of the ‘surround- 
ing circumstances’ which the Courts must bear in 
mind, and it is justified in refusing to allow defecte 
in expression in these matters to prevent the 
carrying out of the testator’s true intentions. But 
those intentions must be ascertained by the proper 
construction of the words he uses, and once ascertain: 
ed they must not be departed from.” 


So that ascertaining the meaning ofthe 
language by the proper construction of 
the words used is throughout insisted upon. 
I do not overlook that Lord Moulton is 
speaking of a document admitted to be 
will. But the fundamental principle of 
construction cannot differ. The learned 
District Judge has not clinched the matter 
as (with all deference) he ought to have 
done. He ought to have directed his atten- 
tion to the document itself—to the language 
that he was invited by the opponents to 
construe so as to reach the conclusion that 
the document was noa testamentary. He 
ought to have asked the opponents to specify 
the particular “surrounding circumstances” 
Which according to them aided the con- 
struction of specitied words of the docu- 
ment. He ought to have brought the words 
of the document jn direct juxtaposition 
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with the circumstances, and then given tothe 
words their proper meaning. He ought 
first to have specified the words or sen- 
tences of the document which he was con- 
struing. He next ought to have specified 
the surrounding circumstances by reference 
to which he was construing those particular 
words. He thirdly ought to have decided, 
in the light of the particular circumstances, 
upon the precise meaning of the words he 
had specified. That meaning may no 
doubt be different from what might be 
attributed to the words at first sight. 
Finally he ought to have proceeded to 
consider whether a document having 
that precise meaning (which he found this 
document to have) could be deemed to be 
a, will under the Succession Act, 8s. 2 (h), or 
whether it failed to conform with the 
definition incl. (h) in any particulars—in 
the latter event specifying the particulars 
in which the document so failed. 

The process he has followed is much 
more vague and indefinite. I say so 1n spite 
of the fact that the judgment has been 
rightly admitted even by the learned 
Counsel for the appellant to be careful and 
fair in a remarkable degree. And yet I be- 
lieve I am doing no great injustice to the rea- 
soning adopted in the judgment when I state 
that it amounts to holding that the docu- 
ment meant something different from what 
appears on the surface, and that, there- 
fore, persaltum, it is not a will but 
something else—perhaps a family arrange- 
ment. 

In my opinion several of the considera- 
tions relied upon for construing the docu- 
ment failed to satisfy the restrictions laid 
down by law. Where the terms of the 
documents are clear, evidence ought not 
to have been permitted to contradict those 
terms or to vary their meaning. In the 
rest of my judgment, therefore, though I 
deal with all the considerations that have 
been -relied upon for the purpose of cons 
struing the document so as to make it out 
to be non-testamentary, I wish to guard 
myself against being understood as agree- 
ing with the view that all those considera- 
tions were properly placed before the Court. 
I intend to deal with those considerations, 
because in my opinion even if they had 
been unobjectionable, they would not have 
led to the conclusions of the learned 
Judge. 

With all deference, the learned Judge 
did not initially make the exact questions 
before him sufficiently definite; he had to 
consider in what way the document failed 


$64 


to conform tothe requirements of a will; 
particular words of the document had to be 
interpreted in such a way as to prevent its 
being treated asa will for the purposes of 
probate. This aspect of the matter was, 
therefore, specifically put to the learned 
Counsel for the respondent. So far asl 
can appreciate the contentions of the 
respondents why this decument cannot be 
treated as a will, they may be put under 
five heads. Ido not suggest that the con- 
‘tentions were put in the exact form of these 
five heads, but the arguments can all be 
brought under them: (1) that the docu- 
Ment does not contain a unilateral declara- 
tion such as a will consists of, but a 
bilateral transaction, brought about by 
and representing the terms of an agree- 
ment between Govind and his nephew 
Trimbak, (2) that the document, so far as 
the dispositions contained in it are con- 
cerned, is intended to speak from the time 
of execution, not from the death of the 
executant, (3) that it fails to conform to the 
requirements of a will in that-it is not 
revocable, (4) that for these and other 
reasons, to which I shall refer, the docu- 
ment cannot support the grant of probate, 
because probate means forensic recogni- 
tion of the fact that the executant has 
appointed his representative for the purpose 
stated in -the Succession Act, s. 273, 
whereas (it is argued) if the document is 
properly ccngtrued, it must appear that no 
person is under it entitled to represent the 
executant in respect of the dispositions 
mentioned in it—that no person may 
exercise in the character of a representa- 
tive of the executant the power of giving 
effect to those dispositions in accordance 
with its tenor, and (5) that the document 
was acted upon and the only dispute is 
whether it was acted upon as’ a will or asa 
family arrangement. The last two heads 
seem to follow from the first three and do 
not perhaps require separate statement. 
The fourth was not put to us in the form 
I have given it. 

Neither these points nor any others to 
take their place were clearly enunciated 
by the learned Judge. Enunciating these 
points-is only the first part of the task. 
The next is to bring the words of the docu- 
ment into contact with the points, and to 
explain the words of ihe document so as 
to give the document the meaning and 
the effect on which reliance is placed. Ag 
to ‘this latter part of the task, 1 may say 
at once that ihe cnly chance of the respon- 
denis was to argue atas great a distance 
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from the language of the document as 
possible. For, the language of the docu- 
ment gives a comple’e answer to all their, 
contentions. The respondents’ case breaks 
dcwn at such an early stage vf the logical 
Sequence that there seems no justification 
for formally attempting tu g> thr.ugh the 
last stage. As 

I shall presently deal with the points 
taken by the learned Judge, but my general 
conclusions are that the document is in 
most respects so clear that no reliance on 
external circumstances was - justitiablg; 
secondly, that the circumstances relied 
upon cannot induce me to construe it as 
having a meaning different from what 
appears on the face of it. Assuming that 
those circumstances are relevant, they do 
not lead to the alleged construction. 
Finally, assuming that the document could 
be construed’ in the sense in which the 
learned Judge thought the circumstances 
led him to construe it, a document having 
that sense does not become non-testamen- 
tary- The learned Judge referred to the 
evidence of Mr. Karve, the Pleader, 
Ex. 168, as being the key to the construc- 
tion of the document. Mr. Karve deposed 
to having been asked by the alleged 
testator “what the rights of a person in.a 
joint family were us regards making ‘a 
will,” and to have answered “unless you 
show your property as divided, you cannot 
make a will. He (Govind) said ‘if they 
(i; e. the grandsons and nephews) agree 
to he executors ?’. I said if they agree to 
be soin your divided estate, it will be free 
from objection”. In respect of this answer 
supplying the key to-the scheme of the 
document, the learned Judge and the peti- 
tioner are agreed, though the learned Judge 
uses the key to unlock a different portal: 
In any case all parties are agreed that 
Govind was aware of the law that if he 
remained a member of the joint family he 
could not.make a will; and that he was 
desirous of making certain testamentary 
dispositions. 


The document purports to be a deed of 
dispcsition made’ on July 30, 1894. It 
states that it is executed by Govind—not 
by Govind and Trimbak. Then follow state- 
menisin the nature of recitals: (1) that 
Govind and his elder brother Balkrishna 
had remained joint till then, (2) that in the 
beginning cof the year 1894, Govind had 
gone for pilgrimage to Benares where he 
thought of sef arating from his brother, and 
that he wrote a letter to that effect to his 
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brother, (3) that his brother said that the 
family property should be partitioned by 
Govind in consulation with Govind's nephew 
Trimbak, son of Bilkrishna, (4) that ac- 
cordingly oo his return to Poona, Govind 
told Trimb.ik to partition all the movable 
and immovable properties, (5) Trimbak 
consented, (6) the two agreed that they are 
“separate from to-day in a symbolical way". 
“In. this way that whatever immovable and 
movable property, business and dealings 
exist to-day are to be divided equally— 
one share belongs to me and the other to 
Trimbak Balkrishna." Two reasons are 
given fcr the agreement to divide in a 
symbolical way, viz., (a) that the property 
to be divided was such that it would take 
à long time to make a partition (meaning 
evidently a partition by metes and bounds) 
and (b) that in the meantime Govind's 
health was becoming worse and he was not 
confident about his life, (7) then the actual 
partition in a symbolical way, which has 
been led up to is thus stated: “In this 
way the partition is made and each has 
become the owner of his own share.” (8) 
What follows is not a bare recital: “I 
have noson and have no intention of taking 
one in adoption and my desire is that my 
wife Soubhagyavati Ramabai also should 
not make an adoption after my death.” (9) 
That Govind told Trimbak to that effect and 
he (Trimbak) requested that the property 
should not be actually divided by metes 
and bounds just then, and that he was 
willing to act in compliance with the dis- 
positions made by Govind in regard to his 
(Govind's) property, (10) “on considering 
this”, Govind says “I have full confidence 
in Trimbak. Iam sure that as long as he 
lives, ne will manage everything as I 
wonld do”. (11) Finally the operative part 
follows: “Fer this reason we ‘i. e. I) make 
the disposition of our (îi e. my) property 
as shown below”. As to his properties, he 
speaks (a) of a halfshare in property in 
Nagar District and Ak lner, (b) he refers 
to the money-lending business, and to lists 
of what is to bs recovered, and of the 
debts and movable property of the value 
of more than Rs. 20,000, and (ce) to two 
houses. He sums up “she joint property of 
us two brothers is as stated above; and I 
have got a half share in the same”. I 
have numbered what I call the recitals, 
They are all important. The 6th, 7th and 
llth are crucial. In the eleventh I have 
used the words ‘my property’ instead of 
‘our property’. In the vernacular the first 
person plural is used in the sense of the 
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singular. There is no dispute about this. It 
was expressly admitted by Counsel. 

A good deal of argument was addressed 
to us with reference to the effect of the 
recitals, The interpretation of the docu- 
ment is invited by the opponents in the 
circumstances that I have already stated, 
as a ground of defence against the appli- 
cation for probate being granted. The 
determination of the status of Govind at 
the time when he executed this document 
whether he was joint or separate is ac- 
cording to the opponents, vital for the 
purposes of construing the document and 
understanding its meaning. It is in this 
manner and inspite of the fact that the 
Oourt granting probate does not ordinarily 
determine whether the property is joint 
or separate, that the status of Govind has 
to be determined. Lord Moulton in the 
passage that I have quoted refers to the 
position of the testator'and his family re- 
lationships as matters that have to be cone 
sidered for construing the will. The op- 
ponents rely upon the fact that Govind 
was joint up to the time of the execution 
of the document, and contend that upon 
the trae construction of these recitals it 
appears that he continued to be joint till 
his death and could not have intended to 
make a will, and that the document must 
therefore be considered not as a will bub 
as a writing of which probate cannot be 
granted, perhaps as a family arrangement. 
An argument pressed upon us was that 
the recitals of a severance of the estate, 
since they are alleged to be part of the 
will, must speak from the death of Govind: 
that, therefore, Govind died before there 
was any severance and that the interest 
of Govind not being severed he had no 
power of making a will. This is a per- 
version of the meaning of the words ‘the 
will speaks from the death of the testa- 
tor’. That expression is a picturesque form, 
I presume of the proposition in s. 119, Suc» 
cession Act, that: 

“Where by the terms of a bequest the legatee is 
not entitled to immediate possession of the thing 
bequeathed, a right to receive it at the proper 
time shall, unless a contrary intention appears by 
the will, become vested in the legatee on the testator’s 
death.” 

How can this doctrine have any effect 
on the significance of the events that took 
place at the time when the will was being 
written? How can it help to understand 
the meaning of recitals in the will stating 
that certain events had taken place at 
stated times? ‘These recitals are contained 
in a writing which though it calls itself a 
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deed of disposition executed by Govind 
alone, is signed both by Govind and Trim- 
bak. There are no reasons to doubt the 
truth of the statements in the recitals 
Everything points to the events recited 
having taken place as recited. The recitals 
establish, therefore, that on July 30, 13894, 
Govind and Trimbak agreed that they were 
on that day,2 e. on July 30, 1894, separate 
in a symbolical way. The sequence of the 
recitals leading to the concluding statements 
that the partition is made, that each has 
become the owner of his own share and 
that Govind makes a-disposition of his prop- 
erty as stated, is so clear that any attempt 
to give the words any other meaning than 
the obvious seems desperate. But in view 
of the arguments before us and the line 
of reasoning adopted in the judgment under 
appeal, I will bring the exposition of the 
law in Lord Westbury’s judgment in 
Appovier vV, Rama Subba Aiyan (3), to bear 
_on these recitals (p. 89*). “Certain princi- 
ples or alleged rules of law” (said Lord 
Westbury) 

“have been strongly contended for by the appellant. 
One of them is that if there bea deed of division 
between the members of an undivided family, 
which speaks of a division having been agreed 
upon, to be thereafter made, of the property of that 
family, that deed is ineffectual to convert the undivid- 
ed property into divided property until it has been 
completed by an actual partition by metes and 
bounds, Their Lordships do not find that any such 
doctrine has been established; and the argument 
appears to their Lordships to proceed upon error in 
confounding the division of title with the division 
of the subject to which the title is applied. Accord- 
ing tothe true notion of ah undivided family in 
Hindu Law, no individual member of that family, 
whilst it remains undivided, can predicate of the 
joint and undivided property, that he, that par- 
ticular member, has a certain definite share. No 
individual member of an undivided family could go 
to the place of the receipt of rent, and claim to 
take fromthe Collector or receiver of the rents a 
certain definite share. The proceeds of undivided 
property must be brought according to the theory 
of an undivided family, to the common chest or 
purse, and then dealt with according to the modes 
of enjoyment by the members of an undivided 
family. But when the members of an undivided 
family agree among themselves with regard to the 
particular property that it shall thenceforth be the 
subject of ownership in certain defined shares [and 
this is what Govind and Trimbak did] then the 
‘character of undivided property and joint enjoy- 
ment is taken away from the subject-matter so 
agreed to be dealt with; and in the estate each 
member has thenceforth a definite and certain share 
which he may claim the right to receive and to 
enjoy in severalty, although the property itself has 
not been actually severed-and divided.” 

‘Again on p. 91* it is stated : 

“There may be a division of right and there may 
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be a division of property; and thus after the exe- 
cution of this instrument, there was a division of 
right in the whole property, although in some por 
tions that division of right was not intended to 
be followed by an actual partition by metes and 
bounds, that being postponed till some future 
time when it would be convenient to make that 
partition.” 

And at p. 93* ; a 

“It operated in law as a conversion of the character 
ofthe property and an alteration of the title 
of the family, converting it from a joint to 
separate ownership, and we think the conclusion 
of law is correct, viz., that that is sufficient to 
make a divided family and to make a divided 
possession of what was previously undivided, without 
the necessity of its being carried out into an actual 
partition of the subject-matter,” 


Then at p. 92*: 

“Thus—using the language of the English Law 
merely by way of illustration—the joint tenancy 18 
severed and converted into a tenancyin common. 


Then words with which the document 
before Lord Westbury concluded were: 
“We- have henceforward no interest in 
each other's effects and debts except. 
friendship between us,’ (p. 93*). With refer- 
ence to these words Lord Westbury said 
(p. 93*): i , 

. “We find, therefore, a clear intention to subject the 
whole of the -property to a division of interest, al- 
though it was not immediately to be perfected by an 
actual partition.” ‘ 

The learned District Judge has somehow 
come to construe what I have called the 
recitals as not effecting a severance of the 
estate, and apparently as having no effect 
at all. He holds that there is in the docu- 
ment an indication that the property is not 
to be partitioned by meets and bounds. 
Several observations of the learned Judge 
indicate a notion—contrary to what Lord 
Westbury laid down—that Govind could not 
have severed his own interest and converte 
ed the joint tenancy intoa tenancy-in-com- 
mon unless he expressly provided that there 
should be not a mere severance of the joint 
tenancy but that the resulting tenancy-in- 
common should be followed by a partition 
by metes and bounds. The words of the 
learned Judge are: 

“There were.,.. no such circumstances present 
which induce the members of a joint family to sepa- 
rate and yet this document starts by reciting that a 
separation had been made that very day.” 


The absence of circumstances ordinarily 
inducing separation—I do not (with all res- 
pect) imply that I share the opinion that they 
are absent—would not be sufficient to disre- 
gard the plain terms of the document. The 
learned Judge goes on to observe that Govind 
was not thinking of himself as a seperate 
member or of his own immediate relatives, 
but he was thinking of the family as a 
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whole. Reference is then made to the 
bequests to Matbubai, to the daughters of 
Balkrishna, the elder brother of the testator, 
and to Durgabai and to the somewhat 
peremptory direction that the clerk Nijsure 
was to be retained in the service of: the 
estate, as leading to this conclusion. The 
facts that thereis no provision for actually 
dividing the property at any time, and 
that no steps were taken to carry out the 
notional partition into actual effect, are 
referred toas being most significant of 
all, as though the notional partition were 
nov in the eye oflaw “an actual effect” 
—though it severs the joint property and 
makes joint tenants tenants-in-common. 
The learned Judge repeats that no steps 
were taken tocarry out the notional par- 
tition into actual effect and that the exe- 
cutors were not asked to doso, that the 
other executor does not do so, and that he 
does-not ask for probate for forty years. 
Perhaps the most striking passage in the 
judgment in this connection is: o 


that_there 
claiming of a partition of Govindrao’s share in spite 
of the recital in this document of his having sepa- 
rated from the family. I think it does. 
ofthe objectiondoes not appear because the parties 
choose to suppress it. Was it a prohibition by 
Govindrao that notwithstanding the recital in the 
Vyavasthapatra no partition was to be claimed ? We 


do not know. But in the absence of some such obstacle © 
the conduct of Mr. P. P. Khare, or of the petitioner: 


or of Ramabai appears to be quite inexplicable. It 
is not enough explanstion to say, as Ramabai does, 
that it was a mistake not to have asked for a 
partition of Govindrao’s share when opponents Nos. 4 
and 5 were dividing up the whole property. The 
opponents want the Court to infer from this conduct 
that the document is fabricated. That contention is 
unacceptable because the copies are in the handwrit- 
ing of Nijsure who was dead long before the two op- 
ponents fell out. But that does not make the conduct 
ofthe petitioner and of Mr. P. P. Khare at all under- 
standable or natural.” 


And yet the words in the document are 
almost.to the same effect as the words 
before Lord Westbury. I have dwelt or 
the recitals and their effect in -detail 
because their alleged effect is the real 
basis of the respondent's case. The learned 
Distiict Judge accepted -their argument 
which was to the effect that the terms of 
the document show that Govind continued’ 
joint, that he desired to continue joint and 
that the document represents a bilateral 
arrangement between Govind and Trimbak. 
The circumstances sought to be relied 
upon for construing the dccument do not, 
in my opinion, show that the document must 
be construed in the sense that Govind 
continued "joint, -or desired to do so or 
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that the disposition he was making was 
not the expression of his own will but an 
arrangement between him and Trimbak. 
I have enumerated the five points which 
the respondents undertook to make out. In 
my opinion none of them can stand the 
consideration of the rezitals which show that 
Govind effected a severance of bis share 
and proceeded to deal with it as his own 
property. 

The learned Judge's other grounds for his 
conclusion may be considered in connection 
with the terms of the dispositions. The 
document. is according to him somewhat 
peculiar. He concedes that there are certain 
dispositions ordinarily ~contained in wills, 
such as` bequests to relatives. He also 
refers to the fact that the main object of 
the document was to. make suitable 
provisions for the widow and.to make some 
minor ‘bequests. But he says that the 
document also partakes ofthe nature of a 
family settlement.. In. such cases probate’ 


` may be given of those parts of the- docu- 
“Does this conduct not lead to a clear inference. 
was some insuperable objection to the - 


ment which are testamentary. The whole 
of the will cannot “be rejected because 
there: are some portions which cannot be 
treated as testamentary dispositions or 
because the testamentary declaration is 
embedded- in a larger document which may 
reasonably be classed as'a family arrange- 
ment. Attention is not’ directed to the 
exact difference in the present connection 
between the document interpreted as a. 
will and the document interpreted as a 
family settlement. The dispositions are 
said not to be reasonably complete as though 
there were no law that: . 

“Where an eventuality is unprovided for, the estate 
must, in case.that eventuality arises, be dealt with 
according to the law which provides for succession of 
property in the absence of testamentary directions 
applying therto: Venkata Narasinka Appa Rao v. 
Parthasarathy Appa Rao (2).” 

Under this document Govind has dealt. 
with his severed share of the property but 
he has not provided for certain eventu- 
alities. He has not purported to restrict the 
widow from asking for a partition by metes 
and bounds, nor hashe provided what was 
to happen after her death. The law must 
step in when eventualilies arise for which 
the testator has not provided. That circum- 
stance cannot affect the construction of the 
document for the purpose of determining 
whether, so far as it gces, it is a will con» 
forming with the terms _of the Succession 
Act, s.2(h); and whether there is any 
person nominated to carry into -effect the 
declaration of the intention of the testator 
with respect to his property, any person 
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entitled toapply that his appointment to 
represent the executant of the document 
should be recognized by grant of probate. 
The wordsof the document are too clear 
to admit of any construction except that 
Govind is making a disposition of his own 
property. The learned Judge seems to 
interpret the document as though it had 
said: “Our property continues to be joint; 
we have agreed that out of the joint 
properties Trimbak will make such and 
such payments.” | 

‘It is hardly necessary to refer to Lakshmi 
Chand v. Anandi (4) to which our attention 
was drawn by the respondent's learned 
Counsel, and to contrast the care with 
which the document there construed 
avoids “the one word” (see Lakshmi Chand 
v. Anandi (4), at p. 130*) by which separation 
could have been brough about. The opera- 


tive part of the present document runs: 

“The disposition of that (viz, the half share that 
Govind has in the property originally owned by the 
ey brothers jointly) should be made as stated 

ow:~=" l 


first for the marriage of the three unmarried 
daughters, Rs. 5,000 each; then Rs. 10,000 to 
the wife Ramabai for her stridhan. Direc- 
tions are given to her that she should, if 
possible, live with Trimbak, and if not, that 
she should stay in the half portion of ‘our’ 
residential house. The fourth clause refers 
to the money-lending business: out of 
Govind's half share in the vasul (recover- 
ies) fourteen ‘gifts’ are to be made. To 
these fourteen ‘gifts, three others have to 
be added which are stated in cls. 13, 5 and 
6; including provisions for Rs. 50 being 
paid annually out of Govind's half share of 
the income ofthe business to his brother- 
in-law; Rs. 500-a year to his widow Ramabai: 
Rs. 20 and-Rs. 5 per month being given for 
maintenance to Durgabai Joshi and Autai 
Joshi. Finally the rest of the income js to 
be taken by Trimbak Balkrishna—under 
cl. 6. So that the whole of the income of 
the half share in the money-lending busi- 
ness is disposed of These seventeen 
legacies are payable only out of the 
income of the money-lending business; 
the principal is not to be spent, but Govind's 
half share in the principal amount must be 
invested in promissory notes or deposited 
in some institution (cl. 10). He clearly 
purported to deal with his own property and 
therefore the pergon that he appointed to 
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give effect to his desires was 10 act as his re- 
presentative or his executor after his death. 
That person is therefore entitled to have 
his representative character forensically 
recognized by grant of probate. . 

Govind has in these gifts provided not 
only for hisown daughters and widow but 
for the daughters of his brother and of 
other more remote female relatives. .This 
circumstance has been referred to by the 
learned Judge as indicating that the pro- 
perty continued to be joint and that the 
document was a family arrangement; at 
least that it was non-testamentary. I do 
not follow the reasoning. An uncle who 
owns half of a large estate may surely 
desire to give comparatively small legacies 
to hisnieces. If he has just severed his 
own share, the desire would not lose its 
edge. Atany rate I do not see how the 
disposition ceases to be testamentary 
because the beneficiary is a niece and not 
a daughter. Govind's ideas with regard to 
the women ofthe family were not il-liberal. 
I instance the very first ‘gift’ of Rs. 6,000 
to his niece Dhondubai, married in a poor 
family. If he purports to make bequests, 
must it be supposed that he had noright - 
to dispose of what he was purporting to 
bequeath though he had (by a mere decla- 
ration such as hehas made) the power to 
make it his separate bequeathable pro- 
perty? Would Govind not: say: “Let my 
half share be severed so that I may deal 
with it exactly as I like”. That is what 
on the face of it the document purports to 
0. - 

The learned Judge says that the document 
must be construed soas to give it quite a 
different effect, viz. that Govind did not 
take the natural and easy step necessary 
for exercising powers of disposition accord- 
ing to his own wishes, but that he made 
an arrangement with Trimbak to give effect 
to his testamentary desires in acircuitous, 
unstable manner—aftéėr permitting Trimbak 
to become the sole owner by survivorship. 
What is more likely to have happened? 
Would Govind say: “I desire that after 
my death these payments should be made. 
I have power and means out of which 
these payments could be made of my own 
free will. But I will not use those powers 
and means. Iwill place the whole ‘thing 
in the hands and at the mercy of Trimbak. 
Iwill makea family arrangement with 
him that he should do these things as a 
matter of grace after my death”. I need 
take only two observations in the judg- 
ment under appeal to show how in- 
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consequential they are. In. one place it is 
oe inference therefore, that Govindrao never 
intended to effect a real partition and that this was 
well-known to all concerned seems to be very strong. 
The intention to separate appears to have been 
recited onlyfor the purpose of placing a weapon 
in the hands of the widow if the allowance which he 
thought necessary for her was not paid to her after 
hig death.” . 

What would be the weapon? According 
to the learned Judge's View Govind threw 
away the weapon. The weapon he himself 
had was to sever his interest and to make 
dispositions according to his own will. 
That obvious weapon the learned Judge 
says that Govind refused to wield; that he 
only pretended to wieldit: that apparently 
he carefully put the real weapon out of 
‘arm's way, and flourished a sham one, 
deceiving all but the astute into taking the 
sham one to be real. Again Govind ex- 
pressly took away all power of adoption 
from his widow—a threat of which might 
bring the surviving co-parceners of her 
deceased husband totheir senses in case 
they didnot treat her properly. Exzept 
the power to adopt, is there any weapon 
left in the hands of the widow if the joint 
family continues ? 

The provision in favour of Mathubai has 
also, with great deference to the learned 
Judge, been entirely misunderstood. Ma- 
thubai wasa daughter of Govind's brother 
Balkrishna. She had no claim directly 
against her uncle Govind. Her rights 
were against her own father and her 
brother Trimbak. Govind provides for 
her incl. (7) of the will; she is asked to 
stay with his brother Balkrishna (her own 
father) as long as he lives; thereafter with 
her brother Trimbak or with his own 
widow Ramabai : 

“Even if disputes arise they should stay in the 
same condition bearing in mind the former good 
name. She should not bring a suit for mainten- 
ance, Ramabai should treat her as her own 
daughter. Ifinspite ofthis ifthey cannot carry 
on together, Ramabai should pay her Rs, 10 
monthly out of her own money.” 

What does this show? Govind asks his 
widow whois going to be left in a position 
of comparative affluence, rather to pay 
Rs. 10 to Mathubai out of her own pocket 
than let her bring a suit. Whom could 
Mathubai sue? Could she sue Ramabai ? 
Govind is anxious that Mathubai should 
not be driven evento sue her own bro- 
ther, and that if therewas any threat of 
a suit, Ramabai should step into the breach 
by giving to Mathubai out of her own 
purse an allowance of Rs. 10 a month, 
Govind could easily have provided this 
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Rs. 10 out of the surplus income he left for 
Trimbak. But he acted with something of the 
pride of a large landowner and asked his own 
widow to pay this pittance personally if those 
primarily responsible for Mathubai's main- 
tenance failed in their duty. This did not 
prevent opponent No 5 from instigating 
Mathubai to bring a suit against Ramabai 
onthe strength of this clause in the will. 
The learned Judge has in my opinion given 
this clause a wrong twist as he has done 
to several other provisions of the will. 
Similarly with regard to the Rs. 6,000 
given to $Dhondubai. The testator 
gives Rs. 6,000 out of. his own divided 
portion : 

“Though this gift has been given to her my sug- 
gestion is that Balkrishna Mahadeo or Trimbak 


Balkrishna should give her any amount they like 
from their own share.” 


These words are not appropriate to an 
arrangement where reciprocal promises for 
consideration are made. Yet the provision 
is referred to as showing that Govind did 
not think of himself as a separated member 
ofa family. Surely, if what Trimbak 
would do to members ofhis own group 
was so doubtful, Govind would not trust 
to the sole care of Trimbak his own widow 
who was admittedly his main concern. 
Oan it be doubted that Govind would 
prefer commanding to begging? He 
could place himself in a position to order 
things of his own right: would he prefer 
making some family arrangement in which 
his widow would remain under the obe 
ligation of a nephew who could 
not be trusted totake careof his own 
sisters? 

The learned Judge has also referred to 
the fact that Govind has purported to 
make arrangements as ifthe whole estate 
were joint. I agree. that Govind in one 
ortwo passages seems to forget the change 
that must follow the severance. He died 
soon after. He would not after separation 
any more hive been the manager of the 
whole properiy. The mere expression of 
his desires would not, after separation, have 
the same effect as they no doubt had when 
he was the manager of the family. He 
speaks as one accustomed to implicit 
obedience. The direction that Mathubai 
should stay with Balkrishna savours of 
this. His mandate that Nijsure should be 
continued asa clerk on the same salary 
shows the same human tendency to forget 
that his powers had been altered by the 
severance and would soon end with his 
life. Nothing is more significant of this 
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frailty òn his part than the faith that 
his brother-in law, the present petitioner, a 


verysmail pensioner, wculd be able—on- 


occasion arising—to stand ona footing of 
equality with the Pleader P. P. Khare and 
his nephew. Trimbak - Trimbak the mana- 
geř of- the large imam estates. The 
petitioner . was in fact unable to hold his 
own against Trimbak as soon as Govind 
died. All these provisions seem to be 
based onthe vain assumption of one for- 
getful that the seeming defence with which 
the petitioner may have been treated during 
the lifetime of a: powerful brother in-law 
was based on circumstances that would 
come to an end .as soon as the brother-in- 
law died. ` a. . . 
“I have covered, I think, most of the con- 
siderations referred to by the learned 
Judge in his judgment. They must he 
made to bear on the alleged distinctions 
formulated: by me under five heads, bet- 
ween the: contents of the document in 
question ‘and the contents of a will under 
the Succession Act, 8. 2 (h). If thisis attempt- 
ed it- becomes still- more clear that none 
ofthe considerations relied on leads to 
the establishment of the distinctions. 
Some of the arguments on behalf of the 
respondents are, however, not covered., One 
main contention of Mr. Jayakar was that 
the Vyavasthapaks (an expression ‘that is 
officially rendered as executors, adminis- 
třators, managers or trustees) ‘appointed 
under cl. 11 ofthe document must be con- 
sidered’ not as executors but as persons 
entering into a bilateral family arrange- 
ment with Govind. He argued that cl. 11 
must be taken with the words written by 
Trimbak atthe end of the document: “I 
agree to the aforesaid’ disposition and 
have the full intention of trying to carry 
it out as far as possible”; that read together 


they makethe document a bilateral docu- 


ment,i.e. in View of these provisions the 
document must be construed as containing 
the terms of an agreement between Trim- 
bak and Govind. 

‘How utterly opposed to the terms of 
the document such a construction is, has 
I think sufficiently appeared. The docu- 
ment begins by referring to itself as a deed 
of disposition executed by Govind. The 


words of cl. 11 are “for making t e afore- - 


said disposition of my share I have 
appointed Vyavasthapaks". Is it possible 


to. construe these words as Mr. Jayakar - 


invites us to do?—as not meaning that the 


authority is conferred on Trimbak by: 
appointment -on the part of Govind, but - 
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that the docamentas a wholeisan agree- 
ment between Trimbak and Govind, and 
thatit was Trimbak who agreed to do 
certain things and that Govind is the pro- 
misee? Thatis how the document must. 
be construed if it is to be taken as a family .. 
arrangement. This argument ignores the’ 
mention of the two other Vyavasthapaks. . 
To apply the argument to them is still 

more difficult: difficult as itis to apply it 

to Trimbak. It seems reasonably clear 

that Trimbak was appointed executor for 

the reasons stated by Mr. Karve in his 

evidence. He was appointed executor so” 
that he may not be able to contend that- 
the: interest of Govid had not been severed . 
and that Govind had no authority to make 

a will. In answer to such a contention this ° 
document could have been produced - Trim- 

bak having accepted the executorship on the 

basis that Govind had separated himself 

and that he had made a will, could neither 

have feigned ignorance of the separation, 

nor asserted invalidity. The terms of the 

will . contradict the suggestion that the 

consent of Trimbak was not as an eXe-. 
cutor but as 46 co-parcener and as the pre- 

sumptive sole survivor, promising to carry 

out the terms of a family arrangement with 

another co-parcener, whose interest is about 

to come to an end. Part of this argument. 
was the contention that Govind nowhere 

states that he was treating himself as a. 
separated member. To question that he so 

states is to ignore the principal terms of the 

document where Govind's separated interest 

is repeatedly mentioned. 

Then it was argued that the main pro- 
visions of the document are in favour of 
the widow and that they are merely such 
as the law by itself would make; that 
the document merely makes the widow's 
rights’ under the ordinary law more strin- 
gent and more definite. How is this reles. 
vant to the consiruction of the document 
—and to which parts of the document? 
This argument makes it common ground 
that the main object that the testator had 
in mind was tomake the widow indepen- 
dent. This in itself is a sufficient answer to 
one of the five heads under which I stated 
the respondents’ arguments—the argument 
that the document was intended to speak 
from its execution and not the death of 
Govind. What were the alternative methods 
available to Govind for making provisions 
for his widow ?` If he remained joint she 
would be entitled to mere maintenance at. 
the. mercy of the surviving co-parceners. | 
His- state of health made it-impossible to” 
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partition the property by métes and bounds. 
It took the opponents several years to come 
toa partition, and still a large portion of a 
property is left unpartitioned. He could 
have left his widow with her legal life 
interest in his separated property. In thal 
case she would hardly have been able to 
participate in managing her inam lands; 
she would hardly have been able to act as 
a partner in the money-lending business. 
Govind accordingly severed his half-share, 
but wisely provided that instead of the 
widow being left in management of her 
dfficult life interest, a fixed sum per year 
should be made secure for her. Sofar as 
one can judge, a liberal balance was left 
over for Trimbak, as an inducement against 
raising difficulties in giving to the widow 
what Govind considered a dignified com- 
petence. 

Assuming that these provisions are of 
the same nature as a widow's rights under 
the ordinary law, but that they make her 
rights more stringent, more definite and more 
extensive, that assumption does not give 
to the document a meaning different from 
that which it bears on the face of it. Giv- 
ing the words their exact meaning, the pur- 
pose and object of the document admits of 
no doubt. The testator definitely stated that 
he had a half share in the property. There- 
upon if he had done nothing else, his widow 
would have been entitled to life interest 
in the property and after the widow the 
property would have devolved by law upon 
the daughters of the testator. He thought 
that considering the nature of the property 
it would be better and wiser to provide that 
the other members of the family should, 
during the lifetime of the widow, give her 
something which if not the exact equivalent 
was in the circumstances a sufficient ex- 
change for what she would get as the income 
of her half-share. He was not ccncered 
then to provide any further with regard to 
his unmarried daughters. They were by 
law entitled to be tne heirs. He did pro- 
vide that their heirship should not be liable 
to be disturbed in the only way in which it 
might be disturbed, vizs by an adoption on 
the part of the widow. The prohibition to 
adopt accords with the whole scheme 
underlying the will—that nothing should 
come between the heirship of his daugh- 
ters who by. law were entitled to be the 
heirs of the property on the death of the 
widow. It is significant that he saye that 
she may bring up opponent No. 5 as her 
son but does not permit her, still less 
desire her, to adopt him. He adds-—this 


RAMOHANDRA V. RAMABAI (BOM.) 


971 


again is not without meaning—that if Le 
likes to stay with her he may do so, other- 
wise he should go and stay with his own 
father. Surely this excludes reading into 
the document any desire on his part that 
the whole property should be taken hy 
survivorship by Trimbak or his sons. It 
may be admitted that Govind does not 
indicate that he expected the opponents to 
behave in quite the mean and selfish 
manner that they have adopted towards 
his widow. On the other hand, there ig 
no justification for the suggestion that he 
was completely deceived asto their merits 
and deserts. 

Certain events took place after the death 
of Govind, to which also the learned Judge 
refers as apparently helping tothe intere 
pretation of.a document which is clear in 
itself. I do not see how the conduct of 
third parties can bring the Court to give 
to the document a meaning different from 
that which the words clearly bear. Similar 
objection has already been mads by me 
to several arguments mentioned before. 
Subject toit, I shall refer to two. or three 
circumstances on which great reliance was 
placed. One of them, perhaps the most 
important, is the fact that thè opponents 
proceeded to partition the property, and 
according to the learned Judge no steps 
were taken either by Ramabai or her bro- 
ther, the petitioner, to take care of the 
interest of Ramabai while the partition 
was being made. When the whole of the 
circumstances are considered, when the 
available means of enforcing her rights in 
a Court of law and the expenses of doing 
go are borne in mind, this conduct hardly 
needs any explanation. How could this 
unprotected widow be expected to fight 
these powerful, and by all indication un- 
scrupulous nephews of her husband ? They 
have contested every inch of the ground. 
They did not admit the execution of the 
document. They did not admit the cor- 
rectness of the copies, or the availability of 
secondary evidence. They still vehemently 
deny its validity. I suggest no doubt on 
the interest of Govind having been severed. 
What I do consider doubtful is, whether 
instead of demanding the rights which had 
been crystallized for her by her husband 
into an annual payment sufficient for her 
purposes, it would have been wise for the 
widow to demand a partition of the estate, 
taking upon herself all the trouble of 
managing it in the teeth of opposition, 
with all the uncertainties of immovable 
property as well as a money-lending business, 
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But I repeat. that that decision on her part 
cannot have the slightest effect on the con- 
struction of the document. Then it is said 
that in certain execution proceedings the 
names of Balkrishna and Trimbak were 
put in as being the representatives of 
Govind on his death. It is seriously sug- 
gested that there is some recondite difficulty 
in determining the meaning of the testator 
when he says “both of us agreed that we 
aré separate from to-day in a symbolical 
way, when he gays: 
“our property, business and dealings are to be 
divided equally—one share belongs to me end the 
other. to Trimbak. In this way the partition is 
made and each has become the owner of his own 
share;” f 
when he says: . 

“the joint property of us two brothers is as stated 
above and I have got a half share in the same and 
the disposition of it should be made as under,” - 


when he refers to his half share in the 
residential house and his half of the in- 
come of the immovable property, when his 
half share in the vasul (recoveries, and his 
half share is contrasted with Balkrisuna’s 
half share and when he throughout deals 
with his half share ferthe purpose of his 
disposition, it.is suggested that the words 
"my half share” do not mean his half sever- 
ed share, the time, mode and reasons for 
severing which he has recited at length, but 
that these words mean merely his interest 
in the co-parcenary property—an interest sof 
which, Lord Westbury says, it cannot be 
predicated that any individual member has 
a certain definite share or that it is the 
subject of ownership in any defined shares. 
For the purpose of so interpreting the docu- 
ment we are invited to derive light from 
the statements made in execution proceed- 
ing by the clerk Nijsure in out of the way 
places. He says on one occasion that Govind 
died leaving as his heirand legal repre- 
sentative, his elder brother in the joint 
family. On another occasion Balkrishna is 
called the heir of his brother. Then, ‘his 
heir his own full brother”. Suck state- 
ments are solemnly put forward as overrid- 
ing the clear words cf the document and as 
establishing that the dccument does not 
mean what it says—that there was no separa- 
tion but that the property continued to be 
joint. Far from giving any importance to 
these statements of Nijsure they should not 
in my opinion have been allowed to be 
proved. They seem to me to be entirely 
irrelevant. - 

The only other matter that I need 
refer tois the failure to apply for probate 
for sotong. But why should probate have 
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been obtained ? Probate is only required 
for the purposes that I have already stated. 
It becomes necessary ordinarily for obtain- 
ing adecree against a debtor or recover- 
ing property belonging to the deceased. 
When the executor desires to give effect to 
the will, out of property in his own pos- 
session, no probate is necessary. The 
learned Judge says that Mr. Khare took no 
steps to prove the will and from this he 
infers that there must be some insuperable 
objection to the claiming of partition, the 
nature of which is unknown. Why should 
Mr. Khare who was willing to give effest 
to the will incur the expense and trouble of 
obtaining probate? After Khare’s death 
in 1913, there seems for the first time to have 
arisen some difficulty in the widow getting 
her Rs. 2,000. Atthat time, no doubt, the 
petitioner might have come forward and 
attempted to execise his powers as execu- 
tor. How difficult it would have been, all 
the circumstances of the present proceed- 
ing indicate. It might have been a ruin- 
ous litigation on behalf of Ramabai. She 
certainly was wisely advised to prefer, as 
Ihave already stated, the crystallized in- 
terest arranged for by her husband in his 
separated property, without attempting to 
antagonise her nephew by askirg that the 
property be divided off, or that her brother 
should as executor of Govind be placed on 
a footing of more than equality with his 
nephew. ee i 

In my opinion, therefore, none of the 
reasons stated either by the learned Judge 
or in argument before us lead to the con- 
clusion that the document must be constru- 
ed in any sense at variance from its plain 
terms. Its plain terms or to the effect that 
Govind had separated himself, had turned 
his iuterest in the joint estate intoa tenansy- 
in-c ommon so that he might have the power 
of disposition ; that he exercised his power 
by directing the various disposilions con- 
tained in the document ; and that he asked 
the persons mentioned in el. 11 of the 
document to carry out his directions as his 
executors with reference to his separated 
property. Amongst them the petitioner 
is cne, and he is entitled to obtain probate 
of the will. Two documents were tendered 
as secondary evidence of the will. One is 
a copy of portion of the will verified by 
the signature of Trimbak. This bore serial 
No. 38 and was originally marked as Ex. D, 
and then as Ex 251 (p. 243 of the record). 
The learned Judge has accepted it as better 
evidence than the other copy—which was 
serial No. 37 (on p. 24), later marked by 
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~ us as Ex. 2=1-A on p.143 of the record— 
though the, latter is a copy of the whole 
will. For the reasons given by the learned 
Judge we agree with him in this preference. 
Accordingly ' when there is any variance 
between the copies, Ex. 25. and Ex. 251 A, 


Preference will be given to Ex. 251, Bx- 
hibit 251-A willoperate where Ex. 251 is 
defective. In one respect a variance has 
been pointed outto us, viz, at the end of 
cl. 6 the words “or his children” appear in 
Ex. 251 but are omitted from Bx. 251-A. 
The proper order should have been that 
under the Succession Act, s. 237, probate 
be granted of the copies of the will (sub- 
ject to the preference to which I have just 
referred) until the original or a properly 
authenticated copy of it is produced. The 
application for probate which is under 
appeal will accordingly be referred back 
to the District Court. The learned District 
Judge will take it upon his fileand inthe 
light of our judgments will proceed to deal 
with the petition for probate in accord- 
ance with law. The appeal will be allowed 
with costs throughout on opponents Nos. 4 
and 5. Costs of opponents Nos, | to 3 will 
come out of the estate of Govind. Costs of 
the Receiver’s application will be costs in 
the appeal. No order in Civil Application 
No. 812 of 1935. Cross-objections dismiss- 
ed with costs. 

Broomfield, J—The learned District 
Judge has written a very full and pains- 
taking Judgment, and exceptin the matter 
of construction of the Vyavasthapatra, I 
am in complete agreement with him. He is 
manifestly right in holding that the copies, 
Ex 251 and 2v1-A, are legal and sufficient 
evidence of the contents of a document 
which was duly executed by Govind on 
July 30,1894. There is no need to discuss 
the evidence justifying these findings of 
fact as there is no longer any serious dis- 
pute on this point. Learned Counsel for 
opponent No. 5 very fairly and wisely, I 
think, has made no attempt to support 
his client’s allegations that Govind was 
incapable of making and never did make 
tae Vyavathapatra and that the documents 
produced in proof of its terms are forge- 
ries. It is now conceded that the 
Vyavasihapaira is Govind's deed, that its 
provisions have been carried out for the 
most part, if not entirely, and that by 
virtue of its provisions, opponents Nos. 4 
and dare at any rate bound to pay to 
Ramabai Rs. 2,000 a year. à 

On the question of constructions, I think, 


‘the learned Judge is clearly wrong. With 
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great hesitation, as he admits, he came to 
ine conclusion that Govind did not intend 
the document to have effect as a will and 
did not intend to separate himself from 
the joint family. His finding on the first 
pointis: evidenily the result of his finding 
on the second. But the two matters are 
quite distinct and for the purposes of a 
probate applicaticn the question whether 
Govind hai legally separated himself frem 
the joint family is hardly relevant, kow- 
ever important it might be in a suit for 
possession of the property. At any rate 
it is only relevant because, as my learn- 
ed brother says, the opponents have chosen 
to make it practically their sole ground of 
contention in the appeal. The grant of 
probate to an executor does not confer 
upcn him any title to property which the 
testator had no right to dispose of: Behary 
Lall Sandyal v. Juggo Mohun Gossain (5). 
The Court is not justitied in refusing pro- 
bate because the testator had no power to 
dispose of some or even all of the property 
he purported to deal with: Barot Par- 
shotam Kalu v, Bat Mult (6). Probate is 
decisive only as to the genuineness of the 
will and of the right of the executor to 
represent the estate. It decides no qaes- 
tion of the disposing power orthe exist- 
ence of disposable property: Bal Ganga- 
dhar Talik v. Sakwarbai (7). Itis not the 
province of the Court in probate proceea- 
ings to go into questions of title and it hag 
long been the settled practice of this High 
Court in applications for probate or letters 
of administration not to enter into the 
question whether the deceased's property 
is joint or separate: Ochawaram Nanabhai 
v. Lolatram J amietram (1). Probate gives no 
efficacy to the provisions of the will; it 
is merely pooof of contents: Khaw Sin Tek 
v. Chuah Hooi Gnoh Nech (8). 

‘Will’ isdetined in s. 2, Succession Act, 
as meaning the legal declaration of the in- 
tention. of a testator with respect to his pro- 
perty which he desires to be carried into 
effect after his death. I think it is not 
possible to read the provisicns of this 
Vyavasthapatra, the terms of which have 
been given in substance by my learned 
brother and are set out in greater detail 
inthe District Judge’s judgment, without 
coming to the conclusion that it is a will, 
Vyavashapatra, deed of settlement, is no 

(5) 4 C 1; 20 L R 422. 

(6) 18 B 749. 


(7) 26 B 792; 4 Bom. L R 637, i 
(8) 49 IA 37; 102 Ind. Cas. 832;A IR192P O 


pO Bom. LR 121; 30M LT 160,260 WN 495 
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doubt a neutral term. But it may perfectly 
well be applied to a will as was done for in- 
‘stance in Lakshmi v. Subramanya (9). 
Govind died very soon after the execution 
of the deed and it was obviously written in 
contemplation of death. The expression 
“meanwhile my health has become worse 
and I am not confident about my life” is 
almost a stock phrasein wills. Many of the 
provisions of ths deed, for instance, those as 
to payments to be made to Govind's widow 
and as to her residence with his nephew 
Trimbak and acting under the latter's advice 
and so on, obviously relate to the period 
after his death and could not be conceived 
of as taking effect in his lifetime. J think 
‘this is generally speaking true of the deed 
as a whole. Then also three persons are 
appointed Vyavasthapaks to carry out the 
idispositions. This word may or may not 
‘have been used as the technial equivalent 
of executor, but it is clear at any rate that 
these persons were only intended to function 
after Gobind's death, and they are appointed 
to carry out all the provisions of the deed. 
I: think the animus testandi is obviously 
present, It is quite true, as the learned 
District Judge says, that Govind has made 
no. provision for and apparently did not 
contemplate or desire the partition of the 
family estates by metes and bounds. Nor 
has he provided for the devolution of his 
Beparate share on the death of his widow. 
Buthe was a lawyer of long experience; he 
cannot be supposed to have been in ignor- 
ance of the legal effect of his declaration 
of his-intention to separate his interest in the 
estate.: ;. OEE 
` “I and Trimbak have both of us agreed that we 
‘are separate from to-day in a symbolical way. It 
“is in this way: that whatever movable and immov- 
able property, business and dealings existsing to-day 
are to be divided equally, one share belongs to 


me and the other to Trimbak. In this wuy the parti- 
tionis made and each has becomethe owner of his 


share.” 


The language could: hardly have been 
“clearer. Then it is provided that Ramabaj 
was to have half the income but was not to 
require accounts if she were paid Ks. 1,500 
a year, and if necessary, she was to 
have half the residential house in Poona 
for her residence. Out of recoveries made 
in the money-lending business, debts were 
to be paid and from the balance Ramabai 
-was to get Rs. 50V out of Gobind’s share. 
This money was to be invested and Rama- 
bai was to have the income. 
provided for in the deed were all to come 
out of ‘Govind’s half share. lcan see no 


(0) 12 M 490. 
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justification for the District Judge’s view 
that there was “some insuperable objec- 
tion to the claiming of a partition of 
Govind’s share” in spite of the recital in 
the document as to his having separated 
from the family from the date of the deed. 
Although Govind may not have - desired 
actual partition, there is no substantial 
reason to believe that he prohibited it. It 
is at least doubtful if the prohibition would 
have had any legal effect if he had. The 
District Judge has attached far too much 
importance to the conduct of members of 
the family and their advisers after Govind's 
death, a very unsafe criterion of the inteh- 
tions of Govind himself, As is now ad- 
mitted, the express provisions in the 
Vyavasthapatra were carried out or mainly 
carried out, and because opponents Nos. 4 
and 5 chose to ignore what was merely 
implicit in the deed and divided the prop- 
erty among themselves, and Ramabai and 
the petitioner, her brother, raised no objec- 
tions to this, it cannot be assumed, con- 
trary to the clear language of the deed 
itself, that Govind did not intend to sepa- 
rate his interest in the estate and to dis- 
pose of it after his death so far’as he 
thought it necessary to do so. It is to be 
noted that Ramabai herself has obtained 
either by voluntary payment or under 
decree of Court~the share of the income to 
which she was entitled under the Vyavas- 
thapatra. “It is argued that ‘she could have 
claimed partition of Govind’s share of the 
immovablé property. Assuming that she 
could, it is extremely doubtful if she would 
have been’ well advised to do so. It is not 
at all difficult to understand her lesting con- 
tent with what she had, an assured provi- 
sion for her life, rather than face protracted 
and possibly uncertain litigation in pursuit 
of more. The daughters are the only per- 
sons whose interests could be said to have 
been vitally affected by opponents’ dealing 
with the estate, which was all done subject 
to Ramabai's rights. The daughters may 
perhaps not have known the provisions 
of the will. Even if they did, they have 
no right to Govind’s estate during the 
lifetime of the widow, and subject to 
possible defences which do not concern us 
in this proceeding, they can presumably 
recover their share in it after her death 
in spite of the fact that the opponents 
have chosen to include it in their own 
shares. It must be borne in mind that 
when the opponents separated between 
themselves, suificient property was kept 
joint to pay Ramabai her share of the income, 


1937. 
` Mr. Jayakar who has argued the case 
on behalf of opponent No. 5 has supported 
the District Judge's view that the Vyavas- 
thapaira should be regarded as a family 
arrangement and not as a will. He says 
the deed shows 2 desire to preserve the 
property in the family while making de- 
fined and enforceable provision for the 
rights of the widow and daughters which 
they have under Hindu Law, but which 
under Hindu Law are undetined and preca- 
rious. The reference to notional partition 
by agreement was for the purpose of vali- 
„dating the gifts to relations which otherwise 
would have been invalid. The family was 
to be kept intact and not disrupted. The 
learned Oounsel relied on Govind’s prohi- 
bition of adoption. by his widow, his direc- 
tion to Ramabai to treat the opponent, 
Janardhan, as a son and to stay with Trim- 
bak and to be guided by his advice and on 


the direction to Mathubai to stay with. 


Ramabai and similar directions to other 
relations. Stress is also laid on the fact 
that Trimbak himself was made a Vyavas- 
thapak and on the fact that he endorsed 
the deed signifying -his agreement and his 
intention of trying to carry it out as far as 
possible. This construction of the deed is 
a little different from that of the learned 
District Judge. Mr. Jayakar does not 
adopt the extreme view that Govind did 
not intend to separate his interest at all. 
He conceded apparently that there was 
by argument a notional separation of his 
interest. But the-argument was that this 
was merely.for the purpose of validating 
the specific bequests or gifts and had no 
effect otherwise. I am not satisfied that 
this was Govind’s intention. 

The features in the deed on which Mr. 
Jayakar relies may all be explained, I 
think, .by Govind’s desire that all the mem- 
bers of the family should continue to live 
together in amity as Jong as possible in- 
spite of the legal separation. But in 
any case, if- there was by declaration or 
agreement a legal separation of Govind's 
-interest, the legal consequences must 
follow, whatever his intention may have 
„been. He might have disposed of the 
whole of his estate in any way he liked. 
_He chose to dispose of the income and not 
the corpus; but that he continued to bea 
co-parcener in respect of ihe corpus and 
that the corpus devolves according to the 
law of the co-parcenary is a proposition 
‘which I am quite unable to accept. 
Besides, on this view there was at any rate 
@ separation of interest which validated 
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the specific dispositions: made in the deed. 
Therefore ‘to that extent, at any rate, 
the deed is a-legal declaration of the 
intention of a testator with respect to 
his property which he desired to be car- 
ried into elfect after his death, that is 
to say, it is a will within the definition. 
There is one other small point.” The 
learned Advocate for opponent No. 4 raised 


‘an objection that the-deed required regis- 
‘tration. 


This point was not taken in the 
trial Court nor by learned Counsel for 
opponent No.5. I think there is no sub- 
stance in it. We find that the Vyavastha- 
patra is a will, and as such, admittedly it 
did not require registration. The sugges- 
tion is that in so far as it effected a 
severance of Govind's interest, the deed re- 
quired to be registersd. But the answer 
is that the severance was not effected by 
the deed. It merely recited a severance 
which had taken place already. I agree 
with the order proposed by my learned 
brother. 


D. | . Appeal allowed. 
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z- VETSUS 
BHOLA NATH ann anotazr— 
~ .. .. RESPONDENTS. 

Transfer of Property Act (IV of 1882), ss. 6 (e), 130 
~ Actionable claim’—Scope stated—~Mortgagor leaving 
part of consideration with mortgagee for paying one 
Kif K got decree against mortgagor in suit then 
pending—In case suit is dismissed, amount to be 
returned to mortgagor--No provision, in case decree 
is for lesser amount-—-Decree passed for lesser amount 
—Balance left over with mortgagee—Right to recover 
(his assigned to plaintiff by mortgagor — Assignment, 
whether one of mere right to sue or of actionable 
claim—Pluintiff, held could recover this balance. 

Section 6 (e), Transfer of Property Act must be 
read in connection with s. 130. The definition of 
actionable claim has been extended to include such 
equitable choses in action as debts or beneficial in- 
tereste in movable property, whether existent, accru- 
ing, conditional or contingent. A debt is an obliga- 


_ tion to pay a liquidated oraceitain sum of money, 


Webster v. Webster (2), relied on. 

- Defendant No. 2 executed a usufructuary mortgage 
of his immcvable property in favour of defendant 
No. 1, and the mortgage deed specified that out of 
this mortgage amount some amount was left with the 
mortgagee for payment to one K in case K obtained 
a decree against the mortgagor in a suit, the nature 
of which wasnot specified, which was then pending. 
It was further stipulated that in case K's suit against 
the mortgagor was dismissed, the mortgagor would be 
entitled torecover the amount from the mortgagee, 
But there was no provision in the deed as to what 
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wag to happen if the suit was decreed for a less sum 
than that left withthe mortgagee. Eventually the 
suitof K was decreed for a legser sum leaving a 
balance in the hands of the mortgagee, The mortyag- 
or, defendant No. 2, assigned the right to recover this 
-amount to the plaintiffwho brought a suit for re- 
covery of the amount with interest : 

` Held, that the deed implied that the balance left 
‘over after paying the decree of K, was to be repaid 
tothe mortgagor The assignment by the mcrtgagor 
of his right to recover the amount to the plaintiff 
wasnot a mere right to sue but was an assignment 
of an actionable claim within the meaning ofs. 130, 
Transfer of Property Act, and consequently valid. 
The plaintiff could, therefore, recover the amount. 
Manmatha Nath v. Hedatt Ali (l), relied on, 
Khunni Lal v. Banke Lal (8), distinguished. 

Mr. Shiva Charan Lal, for the Appel- 
lant. 

Mr. Kamta Prasad, 


dents. 


Judgment.—This is a second appeal by 
the plaintiff whose suit was decreed by the 
trial Court, but dismissed by the lower 
Appellate Court. The suit is somewhat 
peculiar. Defendant No 2, Roshan Singh 
executed a usufructuary mortgage of his 
immovable property on September 11, 193), 
in favour of defendant No. 1, Bhola Nath, 
for a sum of Rs. 4,800,-and the mortgage 
deed specified that out of this amount 
Rs. 1,300 were left with the mortgagee for 
payment to one Khazan Singh in care 
Khazan Singh obtained a decree against 
the mortgagor in a suit, the nature of which 
is not specified, Suit No, 616 of 1931, which 
was taken was then pending. Is was fur- 
ther stipulated that in case Khazan Singh's 
suit against the mortgagor was dismissed, 
the moftgagor would 

-the Rs. 1,300 from the mortgagee. But 
there was no provision in the deed: as “to 
what was to happen if the suit- was decreed 
for a lesssum than Rs. 1,800. Eventually 
‘the suit of Khazar Singh was decreed for 
Rs. 1,246 1-6 leaving a. balance of. its. 53 
odd in the hands of the mortgagee. The 
mortgagor, defendant No. 2, assigned the 
right to recover this amount to the plaintiff 
who-has brought the present suit for reco- 
“very of the -amount-with interest. = 
_ In the written statement defendant No. ‘1 
pleaded that he had paid a slightly larger 
amount, Rs. 1,25%-15-t, to Khazan Singh and 
he- admitted that the balance of Rs. 43-6-0 
was due to defendant No. 1. In regard to 
‘this balance he claimed the right to set cff 
the amount due to him from defendant 
No. 2 in respect of two decrees, and also 
' Rs. 80 as interest due in respect of the said 
mortgage. Now in first appeal the judg- 
ment. of the lower.. Appellate Court states 
‘that the appellant, defendant No.1, -aban- 


for the Respon- 
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doned all the grounds in his appeal and 
relied only on a point of law that ths trans- 
fer deed from defendant No. 2 to the plain-- 
tif dated August 10, 1933, was a transfer 
of a mere right to sue and that such a trans: 
fer was contrary to s. 6 (e), Transfer of 
Property Act. The lower Court has held 
that this contention is correct and that the 
right tosue could not be transferred, and 
has dismissed the suit of the plaintiff. The 
lower Court has not referred to the pro- 
visions of s. 130, Transfer of Property Act 
which deals with the transfer of an action- 
able claim. The question before us is whee, 
ther that right which defendant No. 2 had 
against defendant No.1 was a mere right 
to sue, which is the subject of s.6 (e), 
Transfer of Property Act, or was an ac- 
see claim, which is the subject of 
s. 150. 

Now the Court below has referred to 
Various rulings, but we have before us a 
ruling of their Lordships of the Privy Coun- 
cilin Manmatha Nath v. Hedait Ali (1). 
‘This ruling is on a somewhat . similar case 
where a mortgagor leased certain proper- 
ties which had been mortgaged to a-lesseè 
and the lessee undertook to pay the lessor. 
a yearly rent and in addition the Govern-,” 
ment reyenue, cesses and other public 
demands. he mortgagees brought a suit 


-on their mortgage and the two taluks in 
‘question were put up to auction ‘sale on a 


mortgage decree and purchased by the 
Plaintiff in 1924. Certain revenue and 
cesses were then due to Government and in 
order to save the taluks from sale the 


“plaintiff paid these instalments to the Ucl- 


lector. The plaintif then brought a suit 
against the lessee who was still in posses- 
tion. In that suit the plaintiff relied not 
only on his position as auction purchaser 


‘of the proprietary right, but also on a deed 


of assignment execuled -by the original 
lessor in favour of the plainiff by which 
the lessor assigned his right to recover the 


-instalments in question and also constituted 


the plaintiff his attorney -for purpose of 
suing for those instalments. Their Lord- 


ships stated:as follows : 

“The clause in the Transfer of Property Act cn 
which the judgment is baeed is s. 6 (e) which is 
in these terms; ‘A mere right to sue cannot be 
transferred.’ Their Lordships are clearly of opi- 
nion that this clause has no application to the facts 
of the present case, In their Lordships’ opinion 
what was assigned to the appellant was not a 


(1) ALR 1932 PC 10; 135 Ind. Cas, 635; 591 A 41; 
11 Pat, 266; Ind. Rul. (1932) P 027; 36 O W N 280: 
39 L W 245; (19382) MW N 422: 62 M LJ 287; 34 
Bom. L R 489,55 CL J 152; 90 WN418, 13 PLT 
dll (P ©). * 
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mere right tö sue but a claim fora definite sum of 
money which the lessee was bound by his contract 
with Banerji (the lessor) to pay to him. This would, 
their Lordships think, be an actionable claim to 
which s 180 of the Act would apply. The failure 
of the lessee to fulfil this obligation does not give 
rise toa claim of damages within the meaning of 
the clause in the lease on which the High Court 
found, but to a claim of reimbursement of the 
precise sum which the landlord had disbursed to 
meet the obligation...This right having been as- 
signed by a formal deed to the appellant, who has, 
moreover, been constituted by the same deed Baner- 
ji's attorney to recover the instalments in question, 
there is on beth heads a clear answer to the con- 
tention which the High Court sustained that he had 
no title to sue.” 


Their Lordships, therefore in that case 
considered that the fact that there was a 
claim for a definite sum of money which 
the lessee was bound by bis contract to 
pay showed that it was a claim which 
could be assigned as an actionable claim 
within the meaning of s. 130, Transfer of 
Property Act. We consider that a ‘debt’ is 
an obligation to pay a liquidated or certain 
sum of money. This has been laid downin 
Webster v. Webster (2), for example, the 
right to recover a definite sum of money in 
the hands of an agent is a ‘debt’ which 
may be assigned. On the other hand all 
claims under contract are excluded by s. 6 
(e), Transfer of Property Act, except claims 
to the payment of a liquidated sum of 
money, or debt, or price. Ass. 6 originally 
stood it stated in cl. (e) “a mere right. to 
sue for compensation for a fraud or for 
harm illegally caused cannot be trans- 
ferred”. By the Transfer of Property Act 
(Amendment Act, Act II of 1900) the words 
were omitted “for compensation for a fraud 
or for harm illegally caused” and the sub- 
section now states “a mere right to sue 
cannot be transferred”. But this must be 
read in connection with s. 130. The de- 
finition of actionable claim has been ex> 
tended to include such equitable choses in 
action as debts or beneficial interests in 
movable property, whether existent, accru- 
ing, conditional or contingent. 

Some argument was made as to whether 
the terms of the mortgage deed in the 
present case would imply that the balance 
left after paying the decree of Khazan 
Singh, if any, was to be repaid by the 
mortgagee to the mortgagor. We consider 
that the deed does imply this condition as 
the deed sets out clearly that if no sum 
was paid to Khazan Singh, then the whole 
Rs. 1,300 was to be paid by the mortgagee 
to the mortgagor. The inference is that 


(2) (1862) 31 Beav. 393; 54 ER 1191; 8 Jur. (N8) 
1017; 6 L T (ws) 11; 10 W R503; 135 R R 484, 
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any balance would be paid. We may also 
refer to the point that in the written 
statement para. 6 there is a clear admission 
by the contesting defendant No. 1. Learned 
Counsel for the respondents has referred to 
the ruling in Khunni Lal v Bankey Lal 
(3), on which the lower Court relied. That 
ruling laid down that the unpaid portion 
of the mortgage money in the hands of the 
mortgagee holding a usufructuary mortgage 
is nota ‘debt’ due from the mortgagee to 
the morigagor which can be attached by 
a person who holds a money decree against 
the mortgagor. This, however, isa differ- 
ent case, and in that particular case the 
Court held that the balance was not money 
which was owing. On the other hand we 
consider thatin the present case the terms 
of the mortgage deed imply a promise to 
pay the balance to the mortgagor. In the 
mortgage deed in the ruling quoted there 
was a sum of Rs. 25,000 left with the 
mortgagee for payment to one Lala Nand 
Lal Shah. There was no promise that if 
the money was nob paid to that person, 
then the money would be paid to the 
mortgagor, andin that respect the present 
case differs. For these reasons we allow 
this second appeal with costs, and setting 
aside the decree of the lower Appellate 
Court, restore that of the trial Court with 
costs throughout. 
Appeal allowed. 


D. 
(3) (1934) A L J 713; 154 Ind. Cas. 542; A I R 1934 
All, 449; 7 R A774, 
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OUDH CHIEF COURT 
Civil Reference No. 4 of 1936 
August 10, 1937 
GrivasTava, C. J. AND ZIA-UL Hasan, J. 
D. B. C. MADGEH, SUPERINTENDENT 
OF POLICE, NITAPUR—APPELLANT 
VETSUS 
Tug MUNICIPAL BOARD, SITAPUR 
—İLESPONDENT 

U. P, Municipalities Act (II of 1916), ss. 128 (ix), 
153, 2 (7)—Rule made under s. 153 by Sitapur Munict- 
pality—R. 3—“Carrying on business” in s. 2 (7), scope 
of — Tax on circumstances and property— Person 
residing within Municipal limits but having office in 
Cantonments, whether can be taxed, 

It is primarily the place of residence ofa person 
whee his income can be said to be earned and that 
the fact that he works at another place is aot material. 
The phrase “carrying on business", used ia the 
definition of “inhabitant” in s. 2 (7), U.P. Munici- 
palities Act, was intended to cover the case of busi- 
ness men and others who though residing outside the 
limits of a local area-are carrying on business within 
that area and not to exempt those who are living 
within that area but perform their duties outside, 
The proviso to r.3 of the Sitapur Municipality's 
Rules made under s. 153 ofthe Act could have been 
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better worded but it is clear that the intention could 
not have been thata person having his residence 
within Municipal limits but working for a gain some- 
where else should be exempt from the tax on circum- 
stances and property. Gauri Shankar Varma v, 
Municipal Board, Sitapur (1), relied on. 

Consequently a person is liable unders. 128 (iz) to 
the tax on account of his residence and occupation of 
immovable property within Municipal limits, and the 
fact that he has his office in the Cantonments is of no 
consequence, 


_ CO, Ref. made by the Deputy Commissioner, 
Sitapur. 
Mr. Shri Dhar Missra, for the Appellant. 
Mr. H. S. Gupta, R. B., for the Respond- 
ent. 


Judgment.—This is a reference under 
5. 162 of the Municipalities Act, 1916, made 
by the learned Deputy Commissioner of Sita- 
pur. It was made during the hearing of an 
appeal preferred by Mr. D. B. C. Madge 
Superintendent of Police, Sitapur, from the 
order of the Tax Committee of the Sitapur; 
Municipal Board, assessing him toa circum- 
stances and property tax of Rs. 85 for the 
year 1934, to 1935, and Rs. 125 for the year 
1935 to 1936. ; 

The Municipal Board of Sitapur has 
under 8.128 (ix, of the Municipalities Act 
imposed a tax on the inhabitants accord- 
ing to thelr circumstances and property. 
Mr. Madge lives within the Municipal limits 
but: bis contention was that as his office i8 
situated beyond those limits, that is, in 
cantonments, he was not liable to the cir- 
cumstances, and property tax imposed by 
the Municipal Board. lt is not disputed 
that the Board has power to impose a tax 
of the kind in question under s. 128 of the 
Municipalities Act. Itis also admitted that 
Mr. Madge is residing in a house which is 
situated withia Municipal limits at Sitapur. 
Section 2 (7) of the Act detines an “inhabi- 
tant” as:any person ordinarily residing or 
Carrying on business or owning or occupy- 
ing immovable property within a local area. 
As Mr. Madge orainarily resides and occu- 
Pies ahouse within -the area of the Munici- 
pality of Sitapur,he is undoubtedly an in- 
habitant of that area, and as such, liable to 
the tax imposed by the Board. 

Waat has led the learned Deputy Com- 
missioner to entertain a doubt as to Mr. 
Madge’s liability to the tax in question is 
a proviso to r. 3 of the Rules framed by the 
Municipal Board of Sitapur under s. 153 of 
the Act. That proviso says that “income” 
means earned or arising within the Munici- 
pality and the learned Deputy Oommissioner 
is in doubt whether Mr. Madge, who has 
his-ofice beyond Municipal limits, can be 


h 
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said to be earning his salary within the 
Municipality. 

We are c.early of opinion, that itis pri- 
manly the place of resideuce of a person 
where his income can be said to be earned 
and that the fact that he words at another 
place is not material. The phrase ‘“carry- 
ing on business,” used in the definition of 
“inhabitant” referred to above was to our 
minds intended to cover the case of business 
men and others who though residing out- 
side the limits of a local area are carrying 
on business within that area and not to 
exempt those who were living within that 
area but perform their duties outside. The 
proviso tor.3 of the Sitapur Municipali- 
ty's Rules could have been better worded . 
but itis clear to our minds that the inten- 
tion could not have been that a person hav- 
ing his residence within Municipal limits 
but working for gain somewhere else should 
be exempt from the tax cn circumstances 
and property. 

The learned Deputy Commissioner has 
referred to a Full Bench case of this Court, 
namely, Gauri Shankar Varma YV. The Mu- 
nicipal Board, Sitapur, 10 O. W. N. 24 (1); 
butthat case so far from helping Mr. Madge 
supports the view ihat we have taken in 
the present case. In tha: case Mr. Gauri- 
Shankar Varma, a Subordinate Judge, was 
held not liable to the circumstances and 
property tax imposed by the Sitapur Mu- 
nicipal Board as he was not residing or 
occupying immovable property within the 
local jimits of the Municipality and .it was 
held that the expression “carrying on busi- 
ness" did not cover the work of a Govern- 
ment servant on a fixed salary. In the 
present case Mr. Madge is, in our opinion, 
liable to the tax on account of his residence 
and occupation of immovable property 
within Municipal limits and the fact that he 
has his office in the Cantonments is of no 


consequence. Let the reference be answer- 
ed accordingly. 
D. - Reference answered. 


(1) 10 O W N 24; 141 Ind. Cas. 737; AI R 1933 Oudh 
91; Ind. Rul. (1933) Oudh 80. 


LAHORE HIGH COURT 
Letters Patent Appeal No. 104 of 1936 
November 19, 1936 
ADDISON AND Dis MOHAMMAD, dd. 
Musammat HARNAMO—DBEFENDANT— 
APPELLANT 
VETSUS 
DEWA SINGH AND cTHERS—PLAINTIFFS AND 
CTHERS—DEFENDANTSs— RESPONDENTS 

Punjab Colonization of Government Lands Aci 
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(V of 1920), s. 20-Grank of landto B~B entered 
as non-occupancy tenant with right to acquire 
occupancy and proprietary rights — Unmarried 
daughter succeeding and acquiring occupancy rights— 
Suit by collaterals for possession on marriage of 
daughter—Daughter acquiring proprietary rights — 
read of rights, legality of —Right of colla- 
terals, 

One B was granted certain land, and under the 
conditions of the grant, he was entered as anon- 
occupancy tenant of the land but had a right to 
acquire, first, the occupancy tenancy and, later, 
proprietary rights at stated periods in accordance 
with the conditionsof the grant, On his death as a 
non-occupancy tenant, his heir an unmarried daugh- 
ter Hacquired occupancy rights in the land soon 
after her succession. H married and thereupon B’s 
collaterals au RUER to the revenue authorities for 
mutation. This was not granted on the ground that 
as collaterals they could not claim greater rights in 
the colony land’than they enjoyed under the provi- 
sions ofs, 59 of the Punjab Tenancy Act in their home 
districts. A continued in possession as occupancy 
tenant. The collaterals then filed a suit for posses- 
Sion on the basis of inheritunce. During pendency 
t oe suit H acquired proprietary rights in the 
and : 

Held, that H could only succeed under s. 20, cl. (c) 
of Colonization of Government Lands (Punjab) Act, 
and her right under that clause extended only up to 
the time of her death, marriage or loss of the rights 
under the provisions of the Act. H could not, there- 
fore, after her marriage, continue to be an occupancy 
tenant of the land invested with the privilege of 
acquiring proprietary rights therein. The statute 
put an end to her rights and the decision of the 
Financial Commissioner could not alter the 
position, inasmuch as, it went clearly against 
the provisions of the Act. No revenue authority 
could keep the rights alive which once had been 
terminated bythe statute. Proprietary rights could 
he conferred only on a person who was legally 
enjoying the statusof an occupancy tenant and, as 
H had been divested of this status on account of her 
marriage and was not in enjoyment thereof at the 
time when she was said to have acquired proprietary 
tights, the act of the revenue authorities in conferring 
proprietary rights on her was ultra vires,and she 
could not defeat the claim ofthe collaterals. Ibrahim 
v. Zaina (1), followed. 

Held, also the plaintiffs, if successful, will obtain 
possession of the land not as absolute owners but as 
occupancy tenants, as the subsequent acquisition of 
the occupancy rights by H would enure to their 
benefit. In these circumstances, A would clearly be 
entitled tothe refund of any sum or sums that she 
may have paid tothe Government to acquire occupancy 
or proprietary rights in the land in suit, If, on the 
other hand, the plaintiffs fail, the acquisition of 
proprietary rights by H will not be affected in any 
manner, and the vendee from her will acquire an 
absolute title in the land. 


L. P. A. from the judgment of Mr. 
Justice Jai Lal, dated March 26, 1936. 

Mr. Jhanda Singh, for the Appellant. 

Messrs. Vishnu Datta and Nawal Kishore, 
for the Respondents. 

Din Mohammad, J.—The facts of the 
case Out of which this appeal has arisen 
are these. One Buta Singh, a Sikh Jat of 

| Amritsar, was granted land in the District 
of Montgomery. Under the conditions of 
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the grant, he was entered as & none 
occupancy tenant of the land but had a 
right to acquire, first, the cccupany tenancy 
and later, proprietary rights at stated 
periods in accordance with the conditioas 
of the grant. He, however, died in 1922, 
as a non-occupancy tenant, leaving him 
surviving an unmarried daughter. Musam- 
mat Harnamo. She acquired occupancy 
rights in the land soon after her succession. 
In 1930, Musammat Harnamo married and 
thereupon the collaterals of Buta Singh 
made an application to the revenue auth- 
orjties that they should be substituted fur 
her. This case went up to the Financial 
Commissioner who, however, did not 
accept their contention on the ground that 
as collaterals they could not claim greater 
rights in the colony land than they en- 
joyed under the provisions of s. 59 of the 
Tenancy Act in their home districts. Mu- 
samimat Harnamo thus continued to be in 
possession of the land as an occupancy 
tenant in spite of her marriage. 
On July 4, 1933, the suit from which 
this appeal has arisen was instituted by 
the collaterals for possession of the land 
on the basis of inheritance. On July 27, 
1933, Musammat Harnamo acquired pro- 
prietary rights in the land in sait and on 
October 11, 1933, she sold the land to Sardar 
Sint Singh and consequential amendments 
were made in the plaint accordingly. 
Several issues were framed in the case 
prior to the impleading of Sardar Sant 
Singh. Those issues, however, have not 
been touched at all in the trial Court. 
When Sardar Sant Singh was brought on 
the record, he contested the locus standi 
of the plaintiffs on the ground that 
Musammat Harnamo was an absslute owner 
of the property at the time of the sale in 
his favour and that therefore his title could 
not be defeated. The Senior Subordinate 
Judge, who was then taking cogniz.nce of 
the suit, framed what he called a preli- 
minary issue on the contention raised by 
Sardar Sant Singh and, holding that 
Musammat Harnamo had, by virtue of the 
acquisition of the proprietary rights, become 
an absolute owner of the property and that 
Sardar Sant Singh hid succeeded to her 
rigats, dismissed the suit. On appeal, the 
District Judge reversed this finding and 
remanded the suit for disposal in accord- 
ance withlaw. Musammat Harnamo appeal- 
ed to this Gourt and her appeal came on 
for hearing before Jai Lal, J. He, however, 
maintained the order of the District Judge 
and dismissed the appeal. Hence this 
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Letters Patent Appeal. In our view, the 
decision of the learned Judge of this Court 
is right; but as he has made certain 
observations which are liable to be mis- 
understood, it is necessary to set forth 
our reasons at length for upholding his 
judgment. 

The crucial point in this case is whether 
Musammat Harnamo could validly acquire 
proprietary rights in the land in suiton 
July 27, 1933, that is, long after her mar- 
riage. If so, she cannot be ousted from 
the land. lf not, the plaintiffs’ suit must 
Succeed. In order to determine this ques- 
tion, we shall have to refer to ss. 20 and 
21, Colonization of Government Lands 
(Punjab) Act, 1912. Buta Singh was the 
original tenant and on his death his un- 
married daughter could only succeed under 
cl. (c) s. 20 of that Act. Her rights under 
that clause extended only up to the time 
of her death, marriage or loss of the rights 
under the provisions of theAct. Musammat 
Harnamo could not, therefore, after her 
marriags, continue to be an occupancy 
tenant of the land invested with the pri- 
vilege of acquiring proprietary rights there- 
in. The statute put an end to her rights 
and the decision of the Financial Com: 
missioner could not alter the position, in- 
asmuch as, in our view, it went clearly 
agamst the provisions of the Act. No 
revenue authority could keep the right 
alive which once had been terminated by 
the statute. Proprietary rights could be 
conferred only on a person who was legally 
enjoying the status of an occupancy tenant 
and, as Musammat Harnamo had been 
divested of this status on account of her 
marriage and was not in enjoyment thereof 
at the time when she is said to have 
acquired proprietary rights, the act of the 
revenue authorities in conferring propriet- 
ary rights on her was ultra vires. If an 
authority igs needed for this proposition, 
reference may be made to Ibrahim v. 
Zainab (1). There also a question arose 
as to the correctness of the Collector's order 
sanctioning mutation in favour of the 
nephews of the deceased tenant as his legal 
heirs’ and subsequently conferring pro- 
prietary rights on them. 

A Division Bench of this Court held 
that if tne order mutating the land in 
favour of the nepuews as- heirs of the 
deceased was not correct, the Collector was 
not empowered by the Act to sell the pro- 
prietary rights to them. Had Musammat 


i: (1)87 P L R163; 156 Ind. Cas. 29; A I R 1985 Lah, 
| HITR L 839, | : me 
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Harnamo acquired proprietary rights before 
her marriage, the position would have been 
different, because then she would have 
been a person legally eligible to acquire 
those rights, but she could not be treated 
as an occupancy tenant after her marriage 
on account of the clear provisions con- 
tained in cl. (c) of s. 20, restricting her 
succession up to the time of her marriage. 
In this view of the case, the question 
envisaged by Jai Lal, J. donot arise. It 
is reliably established on the record that 
Musammat Harnamo acquired proprieiaiy 
rights during the pendency of the suit, 
but even if she acquired them before the 
suit, the position would remain unaltered, as 
her acquisition would be illegal. Nor would 
the mere acquisition of proprietary rights 
by Musammat Harnamo after her marriags 
constitute a valid defence und enable 
her to defeat the claim of the plaintiffs. 
It must be noted, however, that this result 
will follow only if Musammat Harnamo's 
estate terminates on her marriage. If, 
on the other hand, it continues for any 
reason, acquisition of proprietary righte by 
her will not be invalidated at all. 

The only question that remains to be 
determined therefore is whether Musammat 
Harahmo’s estate terminated on her mar- 
riage or not. For an answer to this 
question, reference shall have to be made 
to s. 21, Colonization of Government 
aoe (Punjab) Act. That section provides 
that: " 

“When, after the commencement of the Act, ..... 
any female tenant......- marries .. ~.. the suc- 
cession to the tenancy shall devolve (a), in the 
case of a female, to whom the tenancy has been 
first allotted, on the successor nominated by the 
Oollector from the issue of such female tenant, or 
from the male agnates of the persons, on account 
of whose services the tenancy was allotted to her; 
and (b) in all other cases, on the person or persons, 
who would succeed if the tenancy were agricultural 
land acquired by the original tenant.” 

This case is evidently governed by cl. (b), 
s. 21, and it would be necessary, therefore, 
to determine whether under the Customary 
Liaw, by which the parties are governed, 
the plaintiffs have a preferential right to 
succeed to the tenancy in suit. The plain- 
tiffs, if successful, will obtain possession 
of the land not as absolute owners but as 
occupancy tenants, as the subsequent acqui- 
sition of the vccupancy rights by Musammat 
Harnamo would enure to their benefit. In 
these circumstances, Musammat Harnanio 
would clearly be entitled to the refund of 
any sum or sums that she may have paid 
to the Government to acquire occupancy or 
proprietary rights in the land in bult 


1937 


Tf, on the other hand, the plaintiffs fail, 
the acquisition of proprietary rights by 
Musammat Harnam) will not be affected in 
any manner, and the vendee from her will 
acquire an absolute title in the land. We 
accordingly maintain the order of the 
District Judge remanding the case to the 
trial Judge for final disposal but limit the 
enquiry to the question formulated above 
and such other subsidiary matters as may 
arise -in relation to that question. Court- 
fée on the memorandum of appeal will be 
refunded. Other costs will abide the event. 


N. Case remanded. 
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MADRAS HIGH COURT 
Civil Revision Petitions Nos. 993 and 1000 
1934 
February 20, 1936 
Kina, J. 
SRIPADA VENKATASUBBA RAO— 
PETITIONER 


versus 
NAMAGIRI VENKATESWARALU— 


Opposite Party 

Insolvency—Suit by undischarged insolvent — No 
previous application to Oficial Receiver nor any 
-request to him to file plaint on his behalf—~Permission 
of Court not obtained — Maintuinability of sutt— 
Court if cin grant permission when suit barred by 

limitation on date of such permission. 
Where an undischarged insolvent files his suit 
without previous application to the Official Receiver 
or without requesting him to file the plaint on his 
behalf, such suits are not maintainable particularly 
when no permission of the Oourt has been obtained 
for the filing thereof. The Court should not grant 
the application for permission where the suits are 
barred on the date of permission. The case would be 
analogous to those cases in which the plaintiff seeks 
permission to amenia plaint and itis a well-known 
principle of law that such an amendment should not 
be allowed if its efect would be to deprive the 
defendant from pleading the bar of limitation. 
Subbaraya Chettiar v. Lakshmi Ammal (1), followed. 
Ananthanarayana Ayyarv. Rima Subba Ayyar “) 
and Tatireddy v. Ramachandra (8), distinguish- 


ed. 

C. Rev. P, from an order of the District 
Munsif, Cocanada, dated February 5, 1954. 

Mr. V. Govindarajachari, for the Peti- 
tioner. i 

Messrs. P. Satyanarayana Rao and F. 
Parthasarathy, for the Opposite Party. 

Order.—The petitioner in these two re- 
vision petitions was: adjudicated insolvent 
in November 1929. In April 1932 he applied 
for his discharge which was granted in 
November. Between the date of his appli- 
cation and the order upon it, that is to say, 
in June 1932, he filed the plaints in the 
present suits, They were filed-as small 
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cause suits for small sums of money due on 
dealings. In September 1932, he obtained 
the permission of the Insolvency Court to 
continue prosecuting these two suits. The 
decision in the suits, however, was that by 
reason of the fact that he filed these suits 
while he was still an undischarged insolvent, 
they could not be maintained and even 
though the insolvent obtained the permis- 
sion of the Insolvency Court subsequently, 
that did not cure the original defect. The 
two suits were accordingly dismissed and 
the petitioner has applied in revision to 
this Court. 

It is not denied that the authority to which 
the lower Court refers, namely Subbaraya 
Chettiar v. Lakshmi Ammal (1), is directly 
in point. It is there held, without any 
reservation whatever, that a person who 
is an undischarged insolvent on the date 
of the suit hasno right to sue. My atten- 
tion has, however, been drawn to two sub- 
sequent rulings, which, it is argued, modify 
or overrule this statement of the law. The 
first is Ananithanarayana Ayyar v. Rama 
Subba Ayyar (2). Thatis a decision which 
does not affect the powers of an insolvent 
and it lays down that if the Official Receiver 
refused to take action under s. 953 ors. 54, 
Insolvency Act, a creditor can, 89 to speak, 
take his place and apply to the Court under 
those sections. Thatruling is certainly an 
authority for the position that applications 
can be maintained by persons other than 
the Official Receiver, but clearly the vital 
feature that distinguishes that case is that 
the Official Receiver had been asked to 
take proceedings himself and he refused 
to doso. In the present case if cannot be 
asserted that before the plaints were filed, 
the insolvent had applied to the Official 
Receiver and requested him to file the 
plaints on his behalf. The second case is 
reported in Tatireddy v. Ramachandra 
Rao, 62 Ind. Cas. 854 (3). In that case 
litigation was undertaken by a person 
who was not yet adjudicated insolvent 
and it was held that his subsequent 
adjudication did not prevent him from 
prosecuting an appeal. There again 
stress is laid upon the fact that when the 
litigation was begun the plaintiff was under 
no disability. This cannot be any authority 
for the position that when litigation is under- 
taken by a plaintiff who is obviously under 

(1) (1918) M W N 289; 45 Ind. Oas. 239; A I R 1998 
Mad. 294; 7 L W 516. 

(2\ 47 M 673; 79 Ind. Oas. 395; AI R 1924 Mad. 345; 
18 L W 857; 33M L T 198, 

(3'62 Ind. Oas. 854: AI R 1921 Mad. 402;13 LW 
616; (1921) M W N 535, 
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disability, that litigation can be valid. It 
seems to me, therefore, that neither of these 
two rulings deals with a similar situation 
to the present and Subbaraya Chettiar v. 
Likshmi Ammal (1), still governs the facts 
in this particular case and I am bound by 
it. It is quite clear, therefore, that when 
these suits were filed, they were not main- 
tainsable. 

The next argument which is sought to be 
put forward is that the subsequent permis- 
sion granted by the Court in September 
cures the defect. I have not permited this 
argument to be developed because in my 
Opinion another consideration would render 
it wrong for meif the argument were suc- 
cessful] to use my discretion in favour of the 
Petitioner. What has happened in this case 
is that the petitioner, without any attempt 
at requesting the Official Receiver to take 
action, has towards the end of the period of 
limitation thought fit to file these two suits 
himself. He subsequently discovered that 
the suits were defective and that it was 
necessary to apply. to the Insolvency Court 
for permission. The result clearly is, when 
we consider the point of view of the defen- 
dants, thatif these saits had been disposed 
of between the date of the plaints and the 
date when the permission was granted, 
nothing whatever could have prevented a 
decree being given in favour of the defen- 
dants dismissing them. So that, even 
assuming thet from Septembér onwards 
these suits were no longer invalid, the re- 
sult clearly is that it is not until September 
the proper plaints were filed against the 
defendants. Now I have examined the 
dates and discovered that if these suits had 
been filed in the first instance in September, 
both of them would have been barred by 
limitation. It seems to me this is clearly 
a case analogous to those cases in which 
the plaintif seeks permission to amend a 
plaint and it is a well-known principle of 
law that such an amendment should not be 
allowed if its effect would be to deprive the 
defendant from pleading the bar of limit- 
ation. Seeing, therefore, that the plaintiff 
has through lack of diligence in this case 
not filed valid plaints until more than three 
years after the cause of action had arisen, 
I see no reason to interfere with the decree 
of the Court below dismissing the suits. 
_These petitions are accordingly dismissed 
with costs. 


A.D. Petitions dismissed. 


GANESH KUER v, SAHO RAT SINGH (OUDH) 


17010 


OUDH CHIEF COURT. 
Application No. 79 of 1935 
August 20, 1937 
Srrvastava, C.-T, 
Musammat GANESH KUER—P.uaintirr— 
APPLIOANT 
versus 
SHEO RAJ SINGH AND OTHERS — 
Derenpants —Opposite Patty 

Civil Procedure Code (Act V of 1908), O.IX,r. 2 
—All defendants, except one wha is minor not served 
through negligence of plaintiff—Suit against all, if 
should be dismissed. 

There is nothing in the provisions of O. IX, r. 2, 
Oivil Procedure Code, which would justify the Cou 
in dismissing a suit as against the other defendants 
who had been duly served on the ground that the 
plaintiff through negligence had failed to get one of 
the defendants who was minor properly served and 
to get a guardian appointed for him. The proper 
course isto proceed with the suit against defendants 
other than the minor defendant, who was not served. 
Babu Ramanand Singh v. Chandram Singh (1) and 
Surendra Mohan Sinha v. Gena Sardar (2), relied 
On. i 

App. for revision of the order of the 


“Assistant Collector of Ist Class, Hardoi, 


ated March 14, 1935. 

Mr. Pyare Lall Varma, forthe Applicant. 

dudgment.—This is an application in 
revision under s. 115 of the Oode of Civil 
Procedure against the order of Mr. R. R. 
Mathur, an Assistant Collector of the First 
Class of the Hardoi District, dismissing 
the suit under O. IX, r. 2 of the Code of 
Civil Procedure. 

The suit was one for profits under s. 108, 
el. (15) of the Oudh Rent Act. There were 
twenty persons, the alleged co-sharers of 
the plaintiff, who were impleaded as de- 
fendants. One of them, defendant No. 19 
was a minor. The Assistant Collector was 
of opinion that the plaintiff through his 
negligence had failed to get defendant 
No. 19 properly served and to geta guar- 
diana appointed for him. He, therefore, 
dismissed the entire suit against all the de- 
fendant under O. IX, r.2 of the Code of 
Civil Procedure. 

Iam of opinion, that this order cannot 
be supported. The learned Oounsel for 
plaintiff-applicant does not question the 
correctness of the lower Court’s finding 
about the plaintiff's negligence in taking 
necessary steps, for getting defendant 
No. 19 served and in getting a guardian 
appointed for him. He, however, contends 
that thelower Court had in the circums- 
tances no jurisdiction to dismiss the suit 
against the other defendants who had been 
duly served. I think the contention is 
correct and must be accepted. There is 
nothing in the provisions of O. IX, r., 2, 
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which could justify the Assistant Collector 
In‘ dismissing the suit as against the other 
defendants whohad been duly served. I 
am supported in this view by the decisions 
of the Patna High Court in Babu Ramanand 
Singh and others v. Chandram Singh and 
others, 60 Ind. Oas. 377 (1) and B. Surendra 
Mohan Sinha and others v. Gena Sardar 
and others, A. I. R. 1920 Pat. 820 (2). In the 
first of these cases it was held that the 
default of a plaintiff to pay process fees 
on the date fixed for the payment in res- 
pect of one of the defendants can be no 
justification for dismissal of the suit as 
against those defendants who have been 
served and have filed written statements. 
In the second case the plaintiff had failed 
to file an affidavit of service of summons 
upon the guardians of two of the defend- 
ants who were minors. It was held that 
the order of the Court dismissing the whole 
sult was without jurisdiction as there was 
no justification for dismissing the suit 
against the major defendants, and that 
the proper course was to direct the plaint- 
iff to proceed against the major defend- 
ants noting that any decree obtained by 
him would not bind tte minor defendants. 
_I would. therefore, allow this applica- 
tion, set aside the order of dismissal of 
the suit against defendants other than de- 
fendant No. 19, and directthe lower Court 
to proceed with the suit against defendant 
other than defendant No. 19. The name 
of defendant No 19 will be struck off from 
the array of defendants. As the opposite 
paris are absent, I make no order as to 
costs. 


D. Application allowed. 
(1) 60 Ind. Oas. 377; 2 P L T 256. 


(2) ATR 1920 Pat. 820; 55 Ind. Cas. 826; I P L T 125, 





ALLAHABAD HIGH COURT 
First Civil Appeal No. 425 of 1933 
January 13, 1937 
SULAIMAN, O. J. anp BENNET, J. 

Thakur GOPAL SINGH—Prarntirr— 
APPELLANT 
VETSUS 
MUTUAL INDEMNITY anp 
FINANCE CORPORATION INDIA, Lrp. 
AND ANOTNER—Derenpants— 
RESPONDENTS 
Insurance—Construction—Insurance of motor lorry 
—Police nowhere mentioning that it was combined 
exclusively to lorry carrying passengers—Lorry 
burnt while carrying passengers and tins of oil— 
Company held liable—Appeal—New plea—Pure 
question of law or interpretation of document when 
allowed for first time in appeal. 
An insurance policy of a motor lorry, did not 
mention anywhere, thatthe policy was confined to a 
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casa where the lorry carried passengers exclusively’ 
There were no separate rates of insurance, for lorry 
carrying passengers orfor goods nor were there 
different rates for different routes. The lorry was 
completely burnt while carrying some passengers and 
some tins of oil which caught fire. The company 
repudiated its liability on the ground thatthe lorry 
carried tins of oil ; ; 

Held, on construction of the policy that the car- 
trying of the extra load of oil tins did not put an 
end tothe insurance liability. 

When there is a pure question of law arising 
between the parties or a mere question of interpreta- 
tion of some document the Court may even in 
appeal allow the point to be raised for the first time. 
But the question must be an absolutely clear and 
unambiguous one and it should not require the pro- 
duction of any additional evidence. [p. 990, col, 2] 

F 0. A. from the decision of the Deputy 
Commissioner and Sub-Judge, Almora, dated 
July 7, 1933. . 

Messrs. K. N. Katju and M. N. Kaul, 
for the Appellant. 

Messrs. Baleshwari Prasad, Sankar 
Saran and S. N. Misra, for the Respon- 


dents. 


Sulalman, ©. J.—This is a plaintiff's 
appeal arising outofa suit for recovery 
of damages on the basis of an insurance 
policy for damage done by fire toa 
motor lorry run by the plaintif. The motor 
vehicle had been purchased on January 
20, 1931, by Indar Lal Sab and was insured 
with the Insurance Company, defendant No. 
2. The proposal form of that date is 
not on the record. Indar Lal Sah had 
taken this motor lorry on a _hire-pur- 
chase system from defendant No. 1. The 
Mutual Indemnity and Finance Corporation, 
Ltd. The Corporation later on transferred 
this motor lorry to the present plaintiff, 
Gopal Singh, and on an application made 
to the Insurance Company, the insurance 
policy also was transferred by the In- 
surance Company to the plaintif. A 
fresh proposal form was taken on this 
occasion which is dated March 9, 1931 
(pp. 32 to 33). Against the description 
“Owner's name” it was stated “Gopal 
Singh andjor M. LF. O. I". This pro 
posal form was filled up by the direc- 
tor of the Corporation and was submitted 
to the Insurance Company which transferr- 
ed the policy dated January 20, 1931, to 
Gopal Singh and/or M. I. F. ©. I. The 
reason why both the names were men» 
tioned is obvious. Gopal Singh and his 
predecessor, Indar Lal Sah, had paid certain 
instalments, buta part of the price was 
still outstanding. Under thehire purchase 
agreement the Corporation was to remain 
the owner of the vehicle until all the 
instalments were paid and the hirer aeqnir- 
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èd an interest on account of the- pay- 
ment of the instalments and was also 
the owner of the body which he built 
himself. ; - 

It isan’ admitted fact that on October 
20, 1931, this motor vehicle while runn- 
ing between Kathgodam and Ranikhet 
caught fire and was burnt . completely. 
At that time it was carrying four p‘ssen- 
gets in addition to the driver and the 
cleaner and had also about 60 tins of 
mustard oil weighing about 20 maunds. 
As soon as’ fire was caused the driver and 
the passengers got down and removed a 
part of the load but did not succeed in 
removing more than 10 tins of the oil. 
The lorry was almost completely burnt 
together with its contents and hardly 
anything worth having was saved., There 
was, however, the body of the chassis and 
other pieces of iron. Admittedly the Oor- 
poration took over the burnt lorry and 
appropriated the same. The plaintiff on 
the other hand stopped making any fur- 
therinstalments to the Corporation and 
then ultimately brought the present suit 
against the Insurance Company implead- 
ing the Corporation as a defendant. The 
reliefs claimed by the plaintiff principally 
were a claim for damages against the 
Tnsurance Company and a claim for a 
declaration aginst the Corporation that 
he was not liable to pay further instal- 
ments. Sofar as the Corporation, defen- 
dant No. 1, was concerned, it took up the 
pesition that the Corporation was not 
liable to the plaintiff and that the plaintiff's 
suit should be dismissed against it. The 
Corporation did not clearly suppcrt the 
plaintiff nor in express terms stated that 
the plaintiff was entitled to a decree for 
the amount claimed against the Insurance 
Company. The main defence was raised 
by the Insurance Company which in para. 5 
stated : 

“The plaintiff by allowing and using a passenger 
carrying motor bus to run up an incline on the 
Almora-Ranikhet road with 20 maunds of hazardous 
merchandise inthe shape of oil violated the terms 
of the contract as embodied in the said policy, name- 
ly, that the motor bus in question should be used 
only forthe purpose of carrying passengers.” 

The same plea was repeated in other 
paragraphs as well. The plaintiff had fur- 
ther alleged inthe plaint that he had asked 
the Insurance Company to nominate .an 
arbitrator in order to constitute a board 
of arbitrators to adjudicate on 
but the latter had not done so. The Insur- 
ance Company admitted the allegations con- 
ained in. that paragraph and stated that 
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in the circumsiances of the case it was 
unnecessary for the defendant to nominate 
any arbitrator as the motor lorry was used 
for the purpose involving risks other than 
those covered by the policy. Numerous 
issues were framed by the learned Sub- 
ordinate Judge, some of which have been 
decided in favour of the plaintiff and the 
others have been left undisposed of, 
but the main ground on which the suit has 
been dismissed is.that one of the basis of 
the contract was that the lorry should be 
used for carrying passengers only, and 
Inasmuch as at that time the -lorry was 
carrying 50- tins of oil, there was no 
liability on the Insurance Company _ at, 
all. The learned Subordinate Judge has 
also held that the Corporation were fully 
entitled to seize the bus when the plain- 
tiff fell behind with his instalments. The 
Court has further held that the suit is 
maintainable. It has found that Rs, 50 
were incurred as costs by the plaintif in 
removing the burnt lorry and the Com- 
pany isliable to pay this amount under 
s. 5 of the insurance policy. 

The main findings on the essential ques- 
tion of fact which wasin dispute. are that 
the evidence on the record is all one-sided 
as the defendants have not produced any 
evidence of their own in regard to the 
statement and so the statement of the 
plaintiff's -witnessin regard to it stands 
uncontradicted, and there is nothing to. 
show that the accident was due to any 
carelessness on the part of the plaintiff or 
his driver. It is further stated that there 
is no reason for rejecting the figures given 
by the plaintiff in regard to the amounts 
paid for the construction of the body and 
the conveyance of the burnt remains. 

The first point which arises for consi- 
deration is whether owing to the fact that 
the plaintiff was carrying 60 tins of oil at 
the time when the accident occurred, the 
risk was no longer covered and the defen- 
dant company is not liable. When the 
policy was transferred to the. plaintiff on 
March 11, 1931, the proposal form had been 
signed by the Corporation afresh. It may 
be noted here that the Corporation was 
the Lucknow representative of the Insur- 
ance Company and the proposal form was 
signed by the Diréctorof the Corporation. 
It was not actually signed by the plaintiff, 
Gopal Singh, at all. According to the 
plaintiff's evidence the Corporation Inspects 
the registration papers ‘and its managers 
and agents often come to Haldwani to 
see the lorries that are running. Accord» 
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ing to the evidence of the motor engineer 
who had been working for the Corporation 
which acted as agents for different insur- 
ance companies, Including defendant 
No. 2, all the insurance Companies have 
ordinarily the same rate for generalin- 
surance, that a copy of the registration 
certificate is supplied to the insurance 
people through the financing company, and 
that there is no classification of buses 
into heavy gords, light gcods, passenger 
and so on forthe purpose of insurance, 
It was not suggested’ on behalf of the 
Insurance Company that there were 
separate rates charged for a motor bus and 
for motor lorry, one required for carrying 
passengers and the other required for car- 
rying goods only; nor w.s it suggested 
that there were different rates charged 
for different routes The proposal form, 


however, was for “Motor Bus Insurance”. . 


Under the rules framed by 
Governments, particularly 
Provinces Government a motor bus is 
defined as a publice motor vehicle which 
is used for the carriage of passengers 
and light personal Juggage, and which 
has seating accomm-dation for eight or 
more persons, including the driver; where- 
as motor lorry means a public motor 
vehicle for the carriage of goods, or 
goods and passengers. There was no 
suggestion at the trial that the motor 
vehicle wkich was insured in this case 
had not seating accommodation for eight 
or more passengers, nor was it suggested 
that as designed it was not a motor bus 
for carrying passengers. The main point 
taken wasthat atthe time of the acci- 
dent,in addition to carrying four passen- 
gers (excluding the driver and the cleaner 
it was carrying O tins of mustard oil 
also. The proposal form had three 
different headings. The first is “Benefits”. 
Under this heading there isa provision: 
“Qlaime by the public up to Rs, 15,000 or an 
agreed amount, any one accident. Accidental dam- 
age to the insured vehicle, whilst in a public 


thoroughfare (excluding damage to lamps, tyres, 
mudguards and or paint work).” i 

Then follows the following provision : 

“Fire, ligbtning, ete. Loss or damage to the insured 
vehic'e, whilst in a publice thoroughfare during 
regular running hours caused by fire, lightning 
explosion or self-ignition (subject to above-men- 
tioned exclusions).” 

Then there is reference to loss or damage 
due to theft. Then follows the heading 
“Earm of proposal’, which gives the owner's 
name and address, and contains certain 
other printed heading “Licensed to ply 
on route No. ... Make of Vehicle... 


the Local 
the United 
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No. of Cylinders. . „ horse power. . .” and 
then follow the words: “Licensed to carry 
... passengers”, followed by other des- 
criptions of the “Registered letter and Nos.” 
“Chassis No.”, “Year of make", “Date of 
purchase” “New or second hand”, “Price 
paid”, and “Value to be insured". After 
these follow certain specific questions: “Do 
you wish to insure passengers?” “If so, 
to what amount ?” “Riot and civil com- 
motion?” “Is fire in garage required?” 
ultimately followed by the ‘Period of cover" 
to be stated. Below this form is the 
heading: “Declaration” under which the 
following endorsement was made: 

“I-we, the undersigned, hereby declare that the 
above statements are correct and shallform the 
basis of the contract between means and the 
Motor Insurance Company, Ltd., subject to the 


terms and conditions prescribed by the company 
therein.” 


Now the details contained in this pro- 
posal form may either be of the nature of 
a description of the vehicle that was insured 
or they may be a description of therisk 
undertaken by the Insurance Ccmpany, or 
they may be specific terms or conditions 
amounting to a warranty. This proposal 
form was submitted to the Insurance 
Company and on the strength of it they 
endorsed the policy tothe plaintif and tke 
Corporation on March 14, 1931. The 
terms and conditions of the contract 


are embodied in this insurance poli- 
ey. It begins with the heading: ‘Qon.- 
mercial Motor Vehicle (Comprehensive 


Policy)” and would prima facie apply to 
all commercial motor vehicles and was in- 
tended to be a comprehensive policy. These 
headings are embodied in the body of the 
policy before the preamble. Tne preamhle 
beginning with the word ‘whereas’ con- 
tains the following recital : The assured 
has delivered: 

“A proposal in writing (which is hereby declared 
to be the basis of the contract, and is to be deemed 


as incorporated herein) for the indemnities herein- 
after contained. " ; 

After the preamble begins the operative 
portion of the policy which is in the 
following terms: 

“Now this policy witnesseth that the company, 
during the said period or during the continuance 
of this policy by renewal shall, subject to the 
terms and conditions of this policy, whether in- 
scribed on the face hereof or endorsed hereon, 
indemnify the assured, in respect of any vehicle 
described in the schedule, and used within limits 
of India, Burma and Ceylon.” 


Then follow a number of sections. Bec- 
tion 1 refers to the liability on account 
of any accident, and may in Certain cases 
cover acidental bodily injury to any person 
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(if insured), as well as accidental damage to 
the property other. than property of the 
assured or held in trust by him, or being 
conveyed by the said vehicle. Section 2 
refers to accidental or malicious damage 
caused during transit, whether caused while 
loading or unloading. Section 3 fixes the 
liability of the company at the value of 
the vehicle at the time of the occurrence 
or the value stated in the schedule, which- 
ever is less. Section 4 refers to theft, 
and s. 5 to removal charges. Then comes 
s. 6 which contains certain exceptions when 
the company shall not be liable under 
this policy. They are seven in number 
and do not include either the specification 
as to the carriage of passengers only or 
the ronte over which the lorry is to run. 
Exception 5 exempts the company from 
liability in case of any accident, loss or 
damage 

“caused by explosion of the boiler or by sparks 
or ashes from any insured vehicle or arising from 
the overloading of such vehicle or the nature of 
the load carried thereby.” 


After referring to the “non-claimant’s 
bonus” comes the heading ‘Conditions’, 
under which no less than eight different 
conditions are prescribed which are to 
govern this contract. They include a 
reference to arbitration. Below these econ- 
ditions there was the signature of the 
Attorney of the Insurance Co.- On the 
back appears the heading ‘Schedule’ under 
which there is a tabular form which has 
to be filled up. It contains details as 
regards ‘Make of motor vehicle’. Horse 
power’ ‘Date of make’, ‘Chassis number’, 
‘Registration number and letter’, ‘Present 
value (including accessories)’, and below 
the table are the words “purpose for 
which vehicle will be used: Carrying 
passengers’. Below this Schedule there is 
a third heading ‘Endorsements’ ‘Special 
Bus Clause’, under which two or three more 
conditions are put down. It is to be noted 
that both the Schedule and the Endorse- 
ments are on the back of the Insurance 
Policy, while the conditions are on the 
face thereof. We are really not so much 
concerned with the terms of the agreement 
which was entered into between the Cor- 
poration, defendant No. 1, and the plaintiff, 
which terms cannot be binding on the 
Insurance Co.. Bat it may be mentioned 
in passing that in the description given 
in that agreement there was no reference to 
the lorry carrying passengers only. The 
main pomt for consideration is whether the 
Insurance Company is exonerated from all 
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liability on account of the fact that the 
lorry was carrying tins of oil in addition 
to certain passengers on the date when the 
accident occurred. As already pointed out, 
under the heading ‘Benefits’ which the 
assured was to get, there was no mention 
whatsoever that the bénefit was confined’ 
to the case where passengers only would be 
carried by the lorry. On the other hand 
the company was bound to make good the 
loss or damage caused to the insured 
vehicle, whilst in a public thoroughfare 
during regular running hours caused by fire, 
lightning, explosion or self-ignition, subject» 
to above-mentioned exclusicns”. ee 

The above-mentioned exclusions only re- 
ferred to damage to lamps, tyres, mudguards 
or paint work. There was no reference 
therein to any exclusion mentioned below. 
It would, therefore, seem prima facie that 
the details given in the form of the proposal 
which follows would not come within the 
exclusion which are mentioned under the 
heading ‘Benefits’. But of course as the 
declaration specified that the statements 
made above were to form the basis of the 
contract between the parties, they can be 
incorporated into the contract if they 
amounted to a definition of the risk of 
insurance. But, as already noted, the 
declaration drew a distinction between the 
statements being made the basis of the 
contract and the terms and conditions of 
the policy which were to he prescribed 
by the company in-the policy, and the 
proposal form was to be subject to the 
terms and conditions prescribed by the 
company therein. The proposal form 
certainly contains some parts which are 
merely descriptive. For instance, the re- 
gisterred number was 3893 as entered in 
the proposal. In point of fact the real 
number as now found is 3993. It will be 
difficult to contend that a mistake of this 
kind would exonerate the defendant from 
all liability. . 

Further the first few headings which 
are not put in the form of questions 
appear more to be ofa descriptive nature 
than the later headings which are in the 
form of specific questions to be answered. 

The other thing to be noted is that the 
heading ‘Licensed to carry passengers does 
not say ‘Passengers only’ or ‘exclusively.’ 
It rather seems that it was intended for 
specifying the number of passengers which 
the bus was licensed to carry. The blank 
was not filled up, and the number of 
passengers for which it had been licensed 
was not noted in the proposal at all. As 
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it stands, it is certainly ambiguous and it 
cannot be contended that it meant that 
the lorry had been licensed for carrying 
passengers only. The first difficulty in the 
way of tLis construction is that there is 
no mention of any luggage at all. Ifthe 
heading is to be construed strictly, then it 
would exclude luggage, with the result 
that if passengers carry some luggage with 
them, there would be no liability under 
the insurance policy at all. This could 
hardly have been intended. If we bring in 
luggage by way of exception, then unless 
there is some ciear specification it may be 
dificult to cxclude other movables. If 
the propisal form had stocd by itself, it 
might ha'e been open tosome ambiguity; 
but there is no doubt that it is the policy 
which was finally issued by the company 


which contains the final contract, pari- . 


cularly as it was provided in the proposal 
form that the policy was to be subject to 
the terms and conditions prescribed by the 
company therein. 

Now ccming to the pclicy we find that 
although the preamble specifically stated 
that the proposal was to be the basis of 
the contract and was to be incorporated in 
the policy, the operative clause did not 
refer to the proposal again and specifically 
made ths company liable for damage 
caused subject to the terms and conditions 
of the policy inscribed on the face thereof 
or endorsed thereor. There is no mention 
that it was subject to the terms and condi- 
tions ccntained in the schedule attached 
to the policy. On the other hand the 
operative clause stated that the indemnity 
would be in respect of any vehicle described 
in the schedule. Thus a clear distinction 
was drawn between the terms and condi- 
tions inscribed on the face of the policy or 
endorsed thereon and the description of 
the vehicle as given in the schedule. It is 
a point worthy of note that there is no 
reference to any qualification that the 
lorry should carry passengers only, either 
in the terms and conditions mentioned in 
the body of the insurance policy or in the 
endorscments on the back thereof. The 
only reference to this is to be found at the 
foot of the schedule which, according to 
the operative clause, was to describe the 
vehicle which was. insured. There were 
two blanks which were left unfilled; 
one was chassis number and the other was 
registered number and letter. These speci- 
fications had however been supplied in the 
proposal form. Below the table the words: 
“Purpose for which vehicle will be used, 
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carrying passengers”, no, doubt to some 
extent support the defendant's case, but 
they too do not say carrying passengers 
only or exclusively” and were certainly 
intended to be a description of the vehicle 
insured because they occur in the schedule 
wh'ch was to describe the vehicle, and are 
no part of the conditions and the endorse- 
ments of the insurance policy. 

The insurance policy is a very exhause 
tive, comprehensive and detailed document 
covering no less than six pagesin print 
and containing numerous conditions and 
exceptions. It is indeed surprising that 
although the operative clause should have 
made the company liable subject to the 
terms and conditions contained inscribed 
on the face of the policy or in the enclorse- 
ment, Without reference to any terms that 
may be contained in the schedule, there 
was a clear omission of all reference to 
such a specification in s. 6 which contained 
the contingencies under which the company 
was not to be liable under this policy. In 
that list there is no mention of the nature 
of the load carried by the vehicle, for 
fixing liability, nor is there any such re- 
ference in the numerous conditions entered 
in the policy, much less in the endorse- 
ments at the back thereof. The question 
then is whether a mention of the purpose 
fur which the vehicle was to be nsed, 
namely, carrying passengers, at the foot of 
the schedule, which was intended to con- 
tain the description of the vehb‘cle, was 
of the essence of the contract so as 
either to amount toone of the conditions 
or even to a definition of the risk. In the 
former case a breach of such condition 
would terminate the contract completely, 
and in the latter case if the breach 
occurred at the time of the occurrence. it 
would exonerate the company from al] 
liability. 

The defendant company is presumably a 
very old company carrying on business on 
a large scale throughout the British Em- 
pire and must have had the form of its 
policy carefully drafted after taking legal 
advice. Itis therefore, curious that if tne 
specifications mentioned in the first part 
of the form cf proposal were to be the 
necessary conditions of the contract, there 
should not have been any specific mention 
of them in the policy itself, andthe com- 
pany would have rested contented with a 
mere recital that such terms were the “basis” 
as distinct from the terms and conditions 
of the contract. Furthermore, the heading 
“licensed to carry passengers” does not 
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jndicate thatthe lorry should not at any 
ime carry anything in addition to passen- 
gers. It was more inthe nature of find~ 
ing out its capacity, i.e. the number of 
passengers for which it was licensed. 

In the present case the lorry had undis- 
putedly been licensed for carrying pas- 
sengers 19 in number (including the driver 
and the cleaner) or load up to 38 maunds. 
There can be no doubt that it was design- 
ed asa motor bus, and there has been no 
suggestion that it had not the necessary 
seating accommodation. It is, therefore, 
difficult to say that the description given in 
the proposal form “licensed to carry pas- 
sengers” was incorrect or inaccurate or 
that the vehicle ceased to bea motor bus 
at the moment when some extra tins of oil 
were puton it. According to the definition 


of “Motor bus”, @ public motor vehicle. 


would bea bus when it is used for the 
carriage of passengers and light personal 
luggage and which has seating accom- 
modation for eight or more passengers. 
It is difficult to say that the moment some 
goods also are put inthe vehicle it would 
cease to be amotor bus within the mean- 
ing of that definition. Its nature cannot 
vary from time to time according to the 
load that the vehicle is carrying for the 
time being. 

Another thing to be noted is that the 
latter half of the form of the proposal con- 
tains specific questions which have tobe 
delinitely answered whereas the earlier 
portion merely contains certain headings 
which merely describe the owner's name 
andthe address as well as the vehicle 
completely. Had it been intended that 
every description given in the proposal 
form was of the essence of the cuntract 
and that the assured was not authorized to 
go beyond the terms of it, which were ab- 
solutely comprehensive, then some pro- 
vision to that effect would have been found 
in the policy itseif. But apart from stating 
that the proposal form is the basis of the 
contract and is incorporated in it, there is 
nothing more said about it in the policy 
which in itself contains all the necessary 
conditions ag well as the extent and the 
amount of the liability of the company in 
the case of an accident or damage. 

The question whether the company has 
been exonerated on account of anything 
done by the assured in excess of the terms 
of the contract is primarily one of an in- 
terpretation of the written contract bet- 
ween the parties and unless the terms are 
exactly identical, other cases would not be 
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exactly in point. Great reliance has been 
placed on behalf of the Insurance Company 
on three English cases. The first is the 
case in Farr v. Motor Traders Mutual In- 
surance Society, Ltd. (1). In that case two 
cabs had been insured with the conditjon 
that they would be driven in one shift 
per day. One cab had been driven in two 
shifts per day for some time when the other 
cab was not in use. But at the time of the 
accident the cab was being driven in one 
shift a day. The Court of Appeal held that 
the conditions relating tothe shifts was 
not a warranty but a mere description of 
the risk, and that accordingly the company 
was liable. It is argued that by implica» 
tion the Court held that if the cabs bad 
been driven in twoshifts on that day there 
would have been noliability. In that case 
the proposal form had contained a specific 
question: “State whether driven in one or 
more shifts per 24 hours” which the assured 
had answered : “just one”. Obviously that 
was of a promissorial character and con- 
tained an assurance by the assured that 
the cab would be driven in just one shift 
per day and no more. It may, therefore, 
well be that if onthe day of the accident 
the cab had been driven in more than one - 
shift , the company would not have been 
liable at all. But that case is clearly dis- 
tinguishable from the case before us. The 
next cas: is that of Dawson Ltd. v. Bon- 
nin (2). There in the proposal form there 
was a specific question put; ‘State full 
address at which the vehicle will usually 
be garaged” The address given in the 
answer was the firm’s ordinary place of 
business in Glasgow. This however, was 
not true as tbe lorry was usually garaged 
at a firm on the outskirts of Glasgow where 
the fire actually occurred causing the 
destruction of the Jorry. The question 
arose whether the Insurance Company was 
liable. The House of Lords held that the 
insurance company was not liable because 
the fire occurred ata place different from 
the place specified in the proposal form. 
Viscount Haldane at p. 421* laid down that 
if the company could show that they con- 
tracted to get an accurate answer to the 
question, and to make the validity of the 
policy conditional on that answer being 
accurate whether the answer was of mate- 


(1) (1990) 3K B 669; 9 LJ K B 215; 123L T 
765; 36 TLR 711. 
(2)(1922)2 AG 413; 91L J PO 210; 128 LT 1; 
38 T L'R 836: (1922) WO & Ins. Rep. 302; (1922) 
S C 166' 5980 L R509. l 
* Page of (1922) 2 A O—(Hd,.] 


1437 
rial importance or not, the fulfilment of 
the contract isa condition of the plaintiff 
being able tc recover. In that case it was 
obviously a matter of considerable impor- 
tance whether the lorry was kept inside 
the town where there would be greater 
precaution taken than in some out of way 
farm on the outskirts of the town. The 
proposal form also contained a specific 
question in a specife form andthe answer 
to that question was also definite, but for 
which the company might not have accepted 
` tbe insurance at all. The noble Lord at 
p. 425* further emphasized : 


“It was a specific insuranee, based on a state- 
ment which is made foundational if the parties have 


chosen, howsoever, carelessly, to stipulate that it 
should be so“ 
No doubt it was also observed that 


where answers, including that in the ques- 
tion, are declared to be the basis of the 
contract, this can only mean that their 
truth is made a condition exact fulfilment 
of which isrendered by stipulation foun- 
dational to its enforceability. But that 
observation would of course not apply to 
specifications which are in the nature of a 
mere description asdistinct from answers 
to specific questions put. The third case 
relied upon is Morgan v. Provincial Insu- 
rance Co., Ltd. (3). Yn that case a proposal 
form had contained certain questions to 
be answered by the proposer as to the pur- 
pose for which the lorry was tobe used 
and the nature cf the goods to be carried, 
and the proposer had answered the question 
by stating that the purpose was the deli- 
very of coal and thatthe substance to be 
carried was coal. The question ran as 
follows: “State (a) the purpose (in full) 
for which the vehicle will be used” “(b) 
the nature of the goods to be carried.” 
Answer (a) “delivery of coal”, (b) “coal”. 
Thus there, too, questions were specifically 
put and the purpose for which the vehicle 
was to be used kad to be stated in full and 
the nature of the gcods to be. carried bad 
to be specified. There are no such specific 
questions put in the proposal form in the 
present case. In that case ihe lorry on 
some occasions had carried wood in addi- 
tion to coal, but onthe date when the ac- 
cident took place only coal was being 
carried. The Court accordingly held that 
the company was not freed from liability. 
In that case thelearned Judges held that 


(3) (1932) 2 KB 70;101 LJ KB 538, (1932) W 
x oe pee 185; 147 L T 52; 37 Com. Cas. 167; 48 
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the estions and answers in the proposal 


amounted to nothing more than the des- 
cription or definition of the risk intended 


to be insured against and that, as the ac- 


cident occurred while the car was in the 
course of delivering coal and was, there- 
fore, within the risk at the time, the appeal 
should fail. That case also is distinguish- 
able because the questions and answers in 
that case werenot identical with the head- 
ing which appeared in the proposal before, 
us, and furthermore, there was nothing in 
the policy itself which went against such 
an interpretation. This case went up in 
appeal to the House of Lords and the judg- 
ment was affirmed in Provincial Insurance 
Co., Ltd. v. Morgan (4). Lord Buckmaster 
at p. 246* quoted a passage from Lord Hal- 
dane’s judgment in Dawsons’ case (2), and 
emphasized that the noble Lord had con- 
tinued in words which had been overlocked 
7 some of the other cases, for hehad said 
that : 

“The question which lies at the root of the matter 
is simply one of construction. From that it follows 
that unless some other contract of insurance is 
either couched in identical term or terms, the 
effect of which cannot be distinguished from those 
which were there considered, this authority, 
except so far as it shows that a contract as to 
future conduct can equally be made the basis with 
a statement of existing fact, does no more than 
apply well established principles to a special state 
of facts.” 

It was pointed out at p. 247* that to 
state in full the purposes for which the 
vehicle is to be used may not be the same 
thing as to state ia full the purpose for 
which the vehicle will be exclusively used, 
Lord Russell expressed the view that : 

“It wasa matter of great regret that the printed 
form which insurance company prepare and offer 
for acceptance and signature by the insuring pub- 
lic should not state in clear and unambiguous tezms 
theevents upon the happening of which the insur- 
ne company would escape liability under the po- 
1 


c 
and that the case before his Lordship was 
“a conspicuous example of an attempt to escape 
liability by placing upon words a meaning which, 
if intended by the insurance company, should have 
been put before the proposers in words admitting of 
no possible doubt.” 


Lord Wright- at p, 252* also pointed out 


at: 

“Though the general suheme of policy has been, 
as it were, sanctified by long usage, it has often 
been pointed out by Judges that it must be very 
puzzling to the assured, who may find it difficult 
to fit the disjointed parts together in such awayasg 
to geta true and complete conspectus of what their 


(4) (1933) AO 240;102 L J K B 164; (1932) W 
C & Ins. Rep. 408; 148 L T 385; 38 Com. Cas. 92; 49 
T LR 179; 44 Ll L Rep, 275, 
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rights and duties are and what acts on their part 
may involve a forfeiture of the insurance.” 

In Roberts v. Anglo-Saxon Insurance As- 
soctation, Ltd, (5), it was pointed out on 
p. 248* by Romer, J. that it was to be in- 
ferred by Farr’s case (1), that the words 
used in the proposal form may be capable 
of three constructions, that is to say, they 
must bear one of three constructions: 
(1) either they are pure words of 
description — words of description only 
or (2) they constitute a definition of 
the risk, or (3) the words amount to a 
warranty or promise that the motor car 
will be used in a particular way only. In 
the first case the words would not affect the 
lia bility of the Insurance Company at all. The 
case has to be decided on an interpretation 
of the proposal form and the insurance 
policy in the light of all the surrounding 
circumstances. The provisions in both these 
documents have been already set forth in 
detail and they point to the conclusion that 
the heading “Licensed to carry passengers" 
was not in the form of a specific question 
put totke assured which he hadto ans- 
wer so thatit may become either a condi- 
tion crterm of the contract or at any rate 
constitute a definition of the risk, but was 
in the nature of a mere description of the 
lorry and was to convey to the company 
the information as to the number of pas- 
sengers to carry which it had been licensed, 
just as’ the next words “registered letters 
and numbers” were intended for the identi- 
fication of the vehicle. It is also significant 
- that the words “Licensed to carry passen- 
gers" occur in the middle of other things 
which are purely descriptive, like the 
“make of vehicle” “No. of cylinders,” ete. 
“horse power,” “Chassis No.” “Year of 
make,” “Date of purchase”, etc., and do 
not occur in the array of specific questions 
which appear below. It is also significant 
that there is no such reference in the con- 
ditions and the endorsements in the policy, 
and all reference that can be found 18 in 
the foot-note attached tothe schedule which 
er professedly intended to describe the ve- 

icle. 

The defence of the Insurance Company 
really amounts to saying that the carrying 
-of the extra load put an end to the insu- 
rance liability, for it cannot be doubted 
that even at that time the lorry was carry- 
ing some passengers and had been licens- 
ed to carry passengers. In the absence of 
any specific prohibition in the insurance 

(5) (1927) 137 LT 243: 96 LJK B 590; 43T L 
R 359; (1927) W C & Ins, Rep. 397, D 
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policy and in the absence of any exception 
to that effect, it is dificult to hold that this 
circumstance alone protects the company. 
The suit has been dismissed on the sole 
ground thatthe liability ceased to be effec- 
tive on account of this extra load. That 
view ona proper interpretation of these 
two documents is unsound. The second 
point which has been raised in appeal on 
behalf of the Insurance Company is that 
the proposal form had also contained a 
heading “Licensed to ply on route No.— 
between—and—” and thatthe space bet- 
ween the last two dashes was filled up by the 
entry of the words “Kathgodam and Naini 
Tal”. It is, therefore, argued that inasmuch 
as the accident took place on a slightly 
different route, namely at some place between 
Bhowali and Ranikhet, the risk was not 
covered. Unfortunately for the defendant 
company this point does not appear to have 
been specifically raised at the trial. There 
was reference to the fact that the motor bus 
was running up an incline on the Almora- 
Ranikhet road in para. 5 of the written 
statement in the curse of along sentence, 
but the breach of the contract which was 
really mentioned was the fact that it was 
carrying 20 maunds of hazardous merchan- 
dise inthe shape of oil, ete. It was this 
which wasstated to have amounted to a 
violation of the rulss as embodied in the 
policy. That this was the intention of the 
company is made fnrther clear by the 
last two lines which specifically mention 
what the breach was 

“namely, that the motor bus in question should 
be used only for the purpose of carrying passen- 
gers, 

In none of the other paragraphs there 
was any reference to- the fact that the 
accident took place on a different route 
and, therefore, the company was not liable 
It is no doubt true that when there is a 
pure question of law arising between the 
parties or a mere question of interpretation 
of some document, the Court may even 
in appeal allow the point to be raised for 
the first time. Their Lordships of the Privy 
Council have pointed this out in M. E. 
Moola Sons, Ltd. v. Mrs. Perrin R. Burjorjee. 
(6). But the question must be an absolute- 
ly clear and unambigous one and it should 
not require the production of any addition- 
al evidence. In the present case the diffi- 
culty is that the proposal and the insur- 


(6) (1932) AL J 706; 136 Ind. Cas. 737; AIR 
1932 P O U8: 591 A 161; 10 R 242; Ind. Rul. (1932) 
POC 15); 360 WN 677; 550L J 362; (1932) M W 
i g: 34 Bom. L R1021; 36 LW 75; 63 M LJ 131 
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ance policy when they refer to the routes 
do not contain identical expressions. In 
the proposal form the heading “Licensed 
to ply on route No.—” might well have 
been intended for indicating and identify- 
ing the lorry which had been licensed to 
ply along a certain route. It was never 
suggested cn behalf of the company that a 
different rate would have been charged 
for insurance ifthe route had been slightly 
different. This heading also occurs aiong 
with headings relating tothe name of the 
owner and address of the owner and make 
ef the vehicle and No. of cylinders, horse 
power, etc., and is not contained in the 
array of the specific questions which were 
put tothe assured lower down. The other 
difficulty is that the proposal form in ex- 
press terms was to be subject to the terms 
and conditions prescribed by the company 
in the policy. The policy nowhere refers 
to the specife route along which the lorry 
was to ply, except at one single place, 
namely, in the operative portion of the insu- 
rance policy quoted above, just preceding 
the sections. At that place the defendant 
company was held liable 

“subject to the terms and conditions of this policy, 
whether inscribed on the face thereof or endorsed 
hereon, to indemnify the assured in respect of any 


vehicle described in the schedule and used within 
the limits of India, Burma and Ceylon.” 


The insurance company did not choose 
to strike outthese words from the policy, 
but allowed them to remain in the main 
clause under which their liability was 
fixed, and the liability was to be in respect 
of any vehicle described in the schedule 
and used within the limits of India, Burma 
and Ceylon. Thus the insurance policy had 
a wider scope than the description of the 
route given in the proposal form, and as 
already pointed out, the form was to be 
subject tothe terms and conditions prescrib- 
ed in the policy. The point, therefore, was 
not so clear as is contended and does not, 
therefore, appear to have been specitically 
taken by the Insurance Company; at any rate 
it was not put forward before the trial Court 
because we find that no issue was framed 
with regard to it, although no less than 
twelve issues with several parts of each 
were framed by the learned Subordinate 
Judge. Nor is there any reference to this 
circumstance in the judgment of the Court 
below, which suggests thatthe point was 
not even argued. It is, therefore, a fair pre- 
sumption that it was not in the contempla- 
tion of the Insurance Company that the 
description given of the route for which the 
\icense was in force on the date when the 


insurance was effected wasto bea necessary 
condition of the insurance. Had that been 
the intention, there would have been some 
reference to it in.the comprehensive policy 
and also a point taken in regard to it in 
the written statement. As the point was 
not specifically taken, the road permit was 
neither produced by the plaintiff nor called 
for by the defendant. The result is that 
there is nothing to show that the description 
as given on March 9, 1931, was really in- 
accurate or untrue. In these circumstances 
it would be unfair to the plaintiff to allow 
this point to be raised for the first time in 
appeal. 

The amount of damages claimed by the 
plaintiffis on the face of it somewhat ex- 
cessive. What he has done is to claim the en- 
tire amount which he paid either by way of 
the original deposit or by way of instalments 
together with the amounts which he may 
have to payin future for the instalments 
still remaining due. But the extent of the 
liability of the Insurance Company was 
fixed by s. 3 of the policy under 
which they were liable up to the 
value of the vehicle at the time of the 
occurrence or the value stated in the 
scheduie, whichever was less. The value 
stated in the schedule was Rs. 5,000, but 
the lorry had been used for sometime 
before it was destroyed. Thus it isthe 
value of the vehicle at the time of the 
occurrence which should be the true crite- 
rion. According to the oral evidence in 
this case the estimate of deterioration 
would per month be about Rs. 100. The 
lorry having been used from January till 
October must therefore have deteriorated 
by an amount of Rs. 900. It is also clear 
that the amount of instalments which the 
plaintiff might have paid or would have 
to pay would include interest and com- 
pound interest which the Corporation may 
charge on account of the deferred instal- 
ments and should not be included in the 
amount of the damages awarded to the 
plaintiff. In the proposal form the year 
of the make and the date of the purchase 
had been given and in the schedule 
attached to the insurance policy the in- 
surance company put down Rs. 5,£00 as 
the then value of the lorry, including 
accessories. In the absence of anything 
better, that admission may be taken to 
represent the original value of the lorry, 
from which the sum of Rs. 900 has to be 
deducted in order to find out the value of 
the lorry at the time of the occurrence 
thus leaving a balance of Rs. 4,600, 


Jo 

The other difficulty :s that the insurance 
policy was transferred to both Gopal 
Singh and the Corporation. The reason 
was that the Corporation “was. the owner 
of the engine and the chassis until all the 
instalments were paid up and the plaint- 
iff Gopal Singh was the owner of the 
body which had been built by Indar 
Lal Seah, and he had also acquired 
some interest in the chassis on account 
of the instalments which he had already 
paid up. It was therefore thought neces- 
sary that the insurance policy should be 
transferred to both these owners. In the 
agreement which was executed between 
these parties, there was a specific provi- 
sion that the insurance would be effect- 
ed in the names of the owner and the 
hirer for their respective, rights and in- 
terest. There was a further provision that 
if the default was made by the hirer 
then the owner shall be entitled without 
notice to determine the hiring and re-take 
possession of the vehicle and thereupon 
the hiring and the agreement shall cease 
and determine, and the hirer in case he 
failed to return the vehicle to the owner 
would be liable to further moneys. It was 
further provided that the vehicle would 
remain the property of the owner unless 
and until the hirer exercised the right to 
re-purchase after having made all the 
payments. There was a specific provision 
that the hirer held the vehicle solely as 
the bailee of the owner and would not 
"have any property or interest as purchaser 
in the vehicle. Itis an admitted fact that 
after the lorry was burnt the defendant 
Ovrporation took possession of the burnt 
lorry on the ground that instalments had 
not been paid duly by the plaintiff; that 
is to say, they exercised their right to 
determine the hire by seizing the lorry. 
They were also the owners of the lorry 
and they have seized it. It follows that 
the contract of hiring has come to an end 
and with it has terminated the plaintiff's 
liability to pay future instalments. 

Although the defendant Corporation had 
a joint benefit in the insurance policy, 
the Corporation did not think it fit to 
- bring any suit, and what is more, in their 
written statement, they did not whole- 
heartedly support the plaintiff, and fur- 
thermone, when the claim for damages 
against the Insurance Company was dis- 
missed, the Corporation acquiesced in it, 
and has not thought fit to prefer any ap- 
peal or objection, Indeed, if the defen- 
dant Corporation had the intention ofre- 
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covering damages from thé Insurance 
Company, it should either have brought a 
separate suit or at any rate joined the 
plaintif in the claim. In these circum- 
stances it would be unfair to the Insurance 
Company to pass a decree against the 
Company for any amount to which the 
defendant Corporation is really entitled as 
distinct from the amount to which the 
plaintiff is entitled. Now the amount of 
the unpaid instalments was Rs, 1,380. 
Indeed the Corporaticn was af one stage 
prepared to compromise the matter wil 

the Insurance Company on payment o 

these outstanding instalments. The extent 
of the interest of the Corporation is, there- 
fore, represented by this sum which should 
be deducted from the plaintiff's claim. 
I would accordingly allow -the appeal in 
part and modifying the decree of the 
Court below grant the plaintiff a decree 
fur Rs. 3,270 against defendant No. 2, the 
Insurance Company, and a declaration 
against defendant No. l the Corporation, that 
the plaintiff is not liable to pay any fur- 
ther instalments, and that the Corpora- 
tion has not got any right toa share in the 
amount decreed to the plaintiff. The rest- 
of the claim should be dismissed. 


Bennet, J.—I agree with the observations 
that have fallen from the learned Ohief 
Justice and I would like to briefly mention 
one or two matters which have occurred to 


me in connection with two points. The 
first point is in regard to the 
claim of learned Counsel for the 


defendant-respondent that because in 
the proposal form at p. 33 there was the 
statement “Licensed to ply on route No.—— 
between Kathgodam and Naini Tal” that 
the liability of the Insurance company is 
limited to accidents occurring on that 
route. This particular point has been 
taken by learned Counselfor the Insurance 
Company only and was not taken by the 
company in its written statement. Learned 
Counsel, however, was under the ruling 
referred to M. E. Moola Sons, Lid. v. Mrs. 
Perrin R. Burjorjee, (6), allowed to raise 
this point asa point of law. Now it is to 
be noted that the route appears only in the 
proposal form and not in the policy. The 
policy follows in this respect.the form of 
ordinary policies for motor vehicles general- 
ly including private cars in: which there is 
the statement that the company shall 
“indemnify the assured in respect of any vehicle desa 
eribed in the schedule and used within the limits of 
India, Burma and Ceylon.” 
It is necessary therefore to see whether 
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the specification of a route in the proposal 
form is intended to limit this liability 
whieh is described in the policy. I should 
certainly have expected that if the company 
had intended to limit its liability, these 
words referring to India, Burma and Ceylon 
would have been taken out of the policy 
which is for commercial motor vehicles, 
because in the case of commercial motor 
vehicles I think, in the rules of all the 
Local Governments there is a provision 
for the limitation of a route by the 
registration authorities. Now the sugges- 
tlon of learned Counsel is that where 
registration authorities prescribe a particu- 
lar route then that route should be the only 
route for which theire is the insurance. 
This view would be extremely awkward in 
practice because it is frequently necessary 
for the route to be changed. A particular 
owner or hirer of a commercial vehicle may 
find that it no longer pays to continue on a 
particular route and he therefore applies to 
the registration authorities and in a few 
days receives permission for altering his 
route. Moreover, besides travelling on a 
particular route it may from time to time be 
necessary totake the commercial vehicle to 
some other place not on the route for the 
Purposes of repairs or for other purposes. 
If it were to be laid down that each time 
lt was desired to take the commercial 
vehicle to any place not on the route, a 
change’ in the insurance policy was neces- 
sary, this would involve a great deal of 
trouble both to the person owning or hiring 
the vehicle and to the Insurance Company, 
An application of such a change would 
undoubtedly take some time to obtain assent 
from the Insurance Company which in this 
case is in Calcutta. M-ureover, the proceed- 
ings would be absolutely pointless because 
the Insurance Company would naturally not 
refuse to make any such alteration. 

_ It was not shown by learned Counsel that 
in England or in Calcutta or in India there 
had eyer been any case in which such a 
dictum has been laid down. The English 
rulings which learned Counsel for the 
company quotes are on other points and there 
appears no reason why the rulings should be 
extended in a way tnat would be impracti- 
cable. Onthe other hand, the description 
of route occurs in a-part of the proposal 
form where details are given to fix the 
identity of tne vehicle which is 
to be insured. This question of fixing 
the identity of the vehicle is one of very 


considerable importance for the company ` 
because when a.claim is made thatan ` 
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accident has occurred, the company desires 
to be certain that the vehicle concerned is 
the particular vehicle which was insured. 
Tne form therefore shows the number of 
the chasis, the registration number and 
details about the engine, and in addition to 
this the detail about the route on which the 


‘motor vehicle is at the time of application 


licensed to ply. It appears that this detail 


about the route is merely one of the details 


fixing the identification of the particular car. 
The registration number alone is not suffi- 
cient as in the present case the registration 
number is one of Lucknow and the car was 
actually licensed to ply on a route several 
hundred miles away from Lucknow in the 
District of Naini Tal. The route therefore 
appears merely tobe afurther description 
of the vehicle in question. The 
second point which was argued was based 
on the words oceurring in the schedule of 
policy: “Purpose for which vehicle will be 
used: Carrying passengers”. Now the 
policy makes provision in s.1(a@) that the 
company is exempt from any liability for 
passengers who are carried in an insured 
vehicle, and in sub-s. (b) there is exemption 
of any damage to property which is being 
conveyed by the said vehicle. On the other 
hand, the form of proposal contains a ques- 
tion: “Do you wish to insure passengers?” 
If the proposer desires to insure passengers, 
he-is charged an extra premium and a slip 
is attached tothe policy stating that pas- 
sengers are insured. There is on the other 
hand no question in the proposal form which 
allows the proposer to ask the company to 
insure property or goods which are carried 
by the vehicle. 

These considerations show that the com- 
pany is at pains to know what is proposed 
ın regard te passengers; but the company 
does not propose to insure goods carried 
in any case whatever. It is in this connec- 
tion, in my opinion, that the note is ap- 
pended to the schedule that a particular 
vehicle is one which will be used for carry- 
ing passengers. In the body of the policy 
the only reference to the schedule is cons 
tained in the words “in respect of any 
vehicle described in the schedule.” This 
indicates that what is in the schedule is 
something intended to show the identity 
of the vehicle insured. The contention of 
learned Counsel for the Insurance Company 
was that this reference to passengers would 
constitute a breach of the insurance if 
goods were carried in addition to passengers 
and would be tantamount to an undertaking 
that no. goods should be carried in addition | 
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to passengers. In my opinion, if there 
had been any intention that such was to 
be a ccndition of the policy, then this con- 
dition would have been expressed in clear 
language as one of the terms of the policy. 
It is impossible to read this term into the 
policy from the mere description in the 
. schedule. Now when the claim was made 
by the plaintiff, he stated that the type of 
the body was a passenger's body and in 
answer to the question “If goods were 
carried?” that 20 maunds of mustard oil was 
carried in sealed tins. 
The defendant Insurance Company seized 
. on this entry and made an objection at once 
that the lorry was being used for the 
transport of hazardous mercbandise, where- 
. a8 jit was described as carrying passengers. 
Possibly some idea existed at that time of 
taking advantage of condition No. 4 of the 
. policy that the assured shall at all times 
exercise reasonable care in the protection 
and use of the insured vehicle. If it were 
shown that he was carrying hazardous 
merchandise, that possibly might have. been 
-some defence and the same statement of 
hazardous merchandise appears in para, 5 
‘of the written statement. No evidence was 
given on behalf of the Insurance Company 
that mustard oil is hazardous merchandise 
mo i De Fonseca stated on p. 9, lines 23 
o 25: 


“Explosive inflammable substances like petrol or 
-carbide and kerosene are considered as dangerous 
-by car Insurance Companies. Mustard oil in sealed 
tina is not so considered.” 


Mustard cilmay be combustible as the 
evidence shows that 50 out of 60 tins were 
burnt but there is no evidence: on the 
record to show thatit is inflammable and, 
therefore, it does not appear to be estab- 
lished that it was in any sense hazardous 
mercrandise- Now it appears tome that 
the company may have put forward the 
claim in this connection in regard to pas- 
Sengers owing to the particular rules in 
force in. Calcutia under the Calcuita and 
Howrah Motor Vehicle Rules which are 
very different from the U, P. Rules. The 
Calcutta Rules provide in r. 2 (14) for classi- 
ficaticn of a motor lorry as a motor vehicle 
which is ordinarily used forthe carriage 
of goods and the registration of such a 
vehicle com.es under r. 4 (4) (e). Motor 
omnibus is defined in r. 2 (17) (b) as a 
motcr vehicle which carries passengers and 
it is to be registered under r. 4 (4) (b). 
Now there is no provision in the Calcutta 
Rules that a motor omnibus may carry 
gocds or indeed that any vehicle can carry 
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goods and passengers at the same time’ 
If there isto be any change in the classi- 
fication, an application must be made under 
r.6(b) The U. P. Motor Rules which apply 
in the present’ case are different and as 
the learned Chief Justice has shown in 
detail it is possible to have a vehicle, that 
is‘a motor lorry, which is a public motor 
vehicle for the carriage of goods or goods 
and passengers. The permit which was 
granted in this case allows carriage of 
goods and passengers. There was, there- 
fore, nothing illegal being done by the 
plaintiff in carrying goods and passengers 
under the present conditions. I am of 
opinion, therefore, that the validity of this 
policy was not affected in any way by 
this action. I, therefore, agree with the 
decree proposed by the learned Ohief 


Justice. 
- D. Appeal allowed. | 
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LAHORE HIGH COURT 
Civil Regular Second Case No. 713 of 1936 
December 15, 1936 
Teg Ouann, J. 
Musammat SHANTI DEV I—-DEFENDANT 
i — APPELLANT 
versus 
MANI SINGH AND ofsaers PLAINTIFFS 
anp NIHAL SINGH—Derenvant— 


RESPONDENTS 

Adverse possession—Collaterals clatming share, 
after death of original owner 0 and—Land im 
possession, attime of death of tenant—Tenant not 
shown to be attorning to any one for some harvest— 
Presumption—Subsequent attornment to sister of 
deceased—~Record of such fact in revenue papers— 
Entry relates back to harvest—Sister, held got in- 
defeasible title by adverse possession—Rule that 
possession follows;title, applicability of —Trespasser s 
adverse possession, whether should be to the knowledge 
of owner. 

I died childless on February 10, 1923. He left no 
widow, and his surviving relations were his sister, 
S and certain collaterals in the fifth degree. A suit 
was instituted on October 8, 1935, by some of his 
collaterals for possession of their pro rata share of 
the Jand, which had been in possession of Sfor a 
long time. The defendant pleaded inter alia that 
she had acquired an indefeasible title by adverse 

ossesyion, and that the plaintiffs’ sult was barred 
be time, The plaintifishad never been in actual 
possession of the land since 1's death. The facts 
found were, that in the lifetime of I the land was 
cultivated by his tenant A who continued in actual 
cultivating possession after hie death till 1931. Z 
had died on February 10, 1923, when the rabi crop 
was standing. The revenue papers’ threw no light 
as to who took the landlord's share of the produce 
for that harvest. The khasra girdawari for kharif, 
1923, however, contained a note, dated February 10, 
1923, stating that A was holding as tenant under 8, 
All the subsequent khasra girdawaris till 1931 showed 
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that he cultivated the land as her tenant and gave 
the landlord's share of the produce to her ; 

Held, that A had been in cultivating possession 
of the land since the lifetime of I and there was no 
proof that he acknowledged anyone as his landlord 
for rabi 1923. Indeed, it was probable that he ap- 
propriated the whole of the produce of that harvest 
to himself, The plaintiffs could not be presumed to 
have been in constructive possession of the land 
during this period. The rule, that " possession fol- 
lows title” was obviously inapplicable to the facts of 
the case. Here the land was in the physical possession 
of athird party, who had not acknowledged the 
collaterals as landlords and, therefore, his possession 
could not possibly be considered to be for, or under, 
them especially when atthe next harvest he actual- 
y attorned to S and continued to cultivate under 
her till 1931. A's possession from tha date of the 
death of F till the harvesting of the rabi crop of 
1923, could not, therefore, be said to have been on 
behalf of either the plaintiffs: or the defendant. The 
entry inthe khasra girdawari did not indicate that 
the attornment took place on that date, Indeed, by 
acknowledging her asthe landlord and paying her 
the landiord’s share.of the produce of that harvest 
in full, A must be taken to have attorned to her 
from the date when the crop was sown. The actual 
date, of attornment related back, nunc pro tunc, `to 
the time of sowing the crop, the benefit of which was 
enjoyed by her, S's possession must, therefore, be 
held to have ccmmenced in August 1923, at the 
latest, and that since then she had been -ın posses- 
sion nec vi, nec clam, nec precario, for more than 
twelve years, when the suit was brought on October 
8, 1935. She must, therefore, be held to have acquir- 
ed an indefeasible title by prescription. Secretary 


of State forindta v. Krishnamani Gupta (1), 
Kunwar Senv Darbari Lat (2) and Nur Muham- 


mad v. Qaim (3), distinguished. 

In order to establish adverse possession it is 
necessary that the claimant must hold openly 
and as of right for the ‘requisite period. lt 
is not necessary that he must also prove that he 
did so tothe knowledge of the owner. It is suf- 
cient that the possession of the trespasser is 
overt and without any attempt at concealment, so 
that-the person, against whom timeis running, ought, 
if he exercises due vigilance, to be aware of what 
is happening. Secretary of State for India v. 
"Debendra Lal Khan (4), Gokul Chand v. kajji (5) 
and Kishen Narainv. Puran Chand (6), followed. 


S.C. A. fiom the decree of the District 
Judge, Jhelum, cated May 21, 1936, atirm- 
ing that ot ihe Subordinate Judge, Third 
Class, Chakwal, dated Mareh 12, 1931. 

Mr. Ram Lal Anand, I, for the Appellant. 


Mr. kam Chand Manchanda, for the Res- 
pondents. 


Judgment.— One Ishar Singh Khatri, 
governed by the Mitakshara Schoul of Hindu 
Law, died childless on February 10, 1923. 
He left no widow, and his surviving re- 
lations were his sister, Musammat nanti 
Devi, defendant-appeliant, and certain col- 
laterals in the fifth degree. The present 
suit was instituted on October 8, 1935, by 
some of Lis collaterals for possession of 
their pro-rata share of Ishar Singh's land, 
which had been in possession of Musammat 
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Shanti Devi for a long time. It was alleged 
in the plaint that according tothe Mitak- 
shara, as understood in ihe Northern Pro- 
vinces, the sister of a childless Hindu was 
not in the line of heire, before the enact- 
ment of Act II of 1929, and, therefore, tbe 
possession of Musammat Shanti Devi was 
unlawful. l l 

In reply the defendant pieaded inter alia 
that she had acquired an indefeasible title 
by adverse possession, and that the plaint- 
iffs’ suit was barred by time. 

The trial Judge found against the defen- 
dant on this point and passed a decree 
in favour of the plaintiffs for their 7/20.b 
share in the land. The defendant's appeal 
to the District Judge having been dismissed, 
she has preferred a second appeal in this 
Court. " 

lt is no longer denied that Musammat 
Shanti Devi was not in the line of Ishar 
Singh’s heirs. It is also admitted on be- 
half of the plaintiffs that they have never 
been in agtual possession of the land since 
{shar Singh’s death. The facts found 
are, that in the lifetime of Ishar Singh 
the land was cultivated by his tenant Amir 
Chand, who continued in actual cultivating 
possession afier his death till 1981. I{sbatr 
Singh had died on February 10, 1923, when 
the rabi crop was standing. ‘The revenue 
papers throw no light as to who took the 
landlord’s share of the produce for that 
harvest. The khasra girdawari for kharif 
1923, however, contains a note, dated Febru- 
ary 10, 1923, stating that Amur Chand 
was holding as tenant under Musammat 
Shanti Devi. All the subsequent khasra 
girdawaris till 1931 show that he cultivated 
the land as her tenant and gave the land- 
lord’s share of the produce to her. It is 
admitted that Musamnat Shanti Devi has 
been in possession from 1931 up to the 
date of the institution of this suit. On 
these facts the Courts below have found 
that adveise possession of Musammat Shanti 
Devi started on October ”, 1923 (the date 
of the note in the khasra girdawart) and as 
the requisite twelve years’ period expired 
on October 1, 1935, when the Civil Courts 
were closed for the Dusehra holidays in 
continuation of the September vacation, she 
had not acquired a title by prescription on. 
October 8, 1935, when on the re-opening 
day of the Courts the plaintiffs instituted 


‘the present suit. 


For the appellant it has been contended 
that the lower Courts have erred in inter- 
preting .the note in khasra girdawarr ag 
showing that Musammat .Snanti Devi's pos- 
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- session .started on the date on which the 
note was made. It realiy shows that Amir 
Chand, who had been in possession since 
Ishar Singh's lifetime, had attorned to her 
from the time when the rabi crop was 
sownin July or August, and as the suit 
was filed more than twelve years from that 
time she must be held to have acquired 
an indefeasible right by adverse posses- 
sion. In reply Mr. Manchanda has urged 
that the entry in the khasra girdawari 
was by itself no proof of the fact that 
Musammat Shanti Devi had actually taken 
the produce for kharif, 1923. There is, 
however, no force in this contention, as 
Mani Singh,.plaintiff No 1, when examined 
as.a witness, clearly stated that the produce 
of kharif 1923 had in fact been taken by 
Musammat Shanti Devi. _ 

The sole question for determination, there- 
fore, is whether, in the circumstances, the 
period of twelve years should be counted 
from October 2, i923, the date.on waich 
the entry was made in the khasra girda- 
wart, or the time when the crop was actually 
sown, two or three months before. In con- 
sidering this point, it must be borne in 
mind that Amir Chand had been in culti- 
vating .possession of the land since the 
lifetime of Ishar Singh and there is no 
proof that he acknowledged anyone as.his 
dandlord for rabi 1923. Indeed, it seems 
probable that he appropriated the whole 
of the produce of that harvest to himself. 
It is admitted for the plaintiffs, that they 
or any other collateral has never been in 
actual possession of the Jand and it is 
difficult to see.how they could be presumed 
to .have been in constructive possession of 
tthe land during this period. The learned 
:District Judge seems to think that this 
conclusion follows from the rule that 
‘possession follows title.” But that rule 
is obviously inapplicable to the facts of 
the case. Here the.land was in the physi- 
.cal possession of a third party, who had 
not acknowledged the collaterals as land- 
‘lords .and, therefore, his .possession could 
not possibly be considered to be for, or 
cunder,.:them especially when at the next 
harvest .he actually attorned to Musammat 
Shanti Devi and continued to cultivate 
wunder her till 1931. The learned District 
Judge has cited a number of rulings in 
Support of his conclusion, but.none of them 
appears to have any bearing on -this case. 
in Secretary of State for India v. Krishna- 
mani ‘Gupta (1), the land in dispute had 
- (1) 290 518; 4 Bom. L RB 537;6 O -W N.617; 29 I 
A 104;:8 Sar..269(P.0). - 
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been submerged and it was held that, dur- 


ing the period of submersion possession 
must be presumed to follow title, and, 
therefore, had remained with the real owper. 
Kunwar Sen v. Darbari Lal (2', was a Sage 
in which certain land was the subject of 
a usufructuary mortgage and it was -held 
that title by adverse possession could not 
be acquired against the mortgagor during 
the currency of the mortgage. In Nur 
Muhammad v. Qaim (3), the land in question 
was banjar and not in actual possession of 
anyone. To such land the rulé that “pos 
session follows title” was, of course, rightly 
applied. The facts of the present case are 
entirely different and these cases ‘are of 
no real assistance whatever. Amir Oband's 
possession from the date of the death of 
Ishar Singh till the harvesting of the rabi 
crop of 1923 cannot be'said tohive been 
on behalf of either the plaintiffs or the 
defendant. 

In -kharif, 1923, -however, he definitely 
attorned to’ the defendant and, having 
‘acknowledged her as the owner, began to 
give her the landlord's share of the produce. 
‘From that harvest she has been in con- 
‘tinuous possession. The entry in the khasra 
girdawart was no doubt made on October 
9, 1923, ‘but this.does not indicate that the 
attornment-took place on that date. Indeed, 
by acknowledging her as the landlord and 
paying her ‘thé landlord's share of the 
produce of that harvest in full, Amir-Ohand 
must be taken -to have attorned to her 
‘from the date when the crop was sown. 


“The actual date’ of * attornment is, . no 


doubt, now .known, but .whatever it might 
shave been, it related -back, nune pro tunc, 
‘to the time of sowing the crop the -benefit 
of which was enjoyed by her. Musammat 
‘Shanti Devis possession must, therefore, 
be held to have..commenced .in August 
1923 at the latest. It is beyond question 
that since then she has been in possession 
nec vi, nec clam, nee precario, for more 
than twelve years, -when the .suit -was 
brought on -October 8, 1935. She must, 
therefore, be held to have acquired an 
indefeasible title by prescription. It,seems 
to have been argued successfully in the 
Courts below that in order to establish 
‘adverse possession it’ is necessary that the 
Claimant must not only hold openly and 
as of right for the requisite period, but he 
must also prove that he did so to the 
(2) 38 A411; 34 Ind, Cas. 171; AIR 1916 All, 
m3) ALR 1998.Lah. 306;.110.Ind. Cas,.857; 10 Lah. 
LJ ,63;,29,P L R381. 
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knowledge of the ownér. This, however, is 
not a correct view of the law. In-Secretary 
of State for India v. Debendra Lal Khan 
(4) it has been laid down by their Lord- 
ships of the Privy Council that’ it is suffi- 
cient that the’ possession of the trespasser 
should be overt and without any attempt 
at concealment, so that the person, against 
whom time'is running ought, if he exer- 
cises due vigilance, to be aware of what 
is happening. See also to the same effect 
Gokul Chand v. Rajji (5) and Kishen Narain 
v. Puran Chand (6). 

q bold that on the facts proved in the 
case: Musammat Shanti Devi has succeeded 
in establishing that she had been in ad- 
verse Possession for more than twelve years 
at ‘the date of the suit. 

I accept the appeal, set aside the judg- 
ments and decrees’ of both the Courts below, 
and dismiss the plaintiffs’ suit with costs 
een 


Appeal dismissed. 
hi 61 O 2f2; 147 Ind. Cas 545;6 R PO49:11 O 
W N96; AJ] R 1934 P 0.23; 66 ML J 131: (1934) M 
W N 165; 39 L W 257: 36 Bom. L R 249; 3880W N 
285; ‘1934 AL J 153; 59 OL J 56; 6LI A 78 
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io) ‘73PL R 19114; 10 Ind. Cas. 841;67P W R 


a 48 P, L R1915;28 Ind. Cas, 298; 238 P W R 
1915; A L-R1915 Lah, 119. 
PATNA HIGH COURT. 


Criminal Revision Application No. 3 of 1936 
September 22, 1938 
FAZL ALI AND DHAVLE, JJ. 
KUMAR CHOWDHURY—PETITIONER 
TETSUS 
EMPEROR— RESPONDENT 
Penal Code (Act XLV of 1860, ss. 197,198, 196— 
Ss. 197 and 198 must be read together—Certificate 
referred toins. 198, nature of Offence under s. 196 


—Evidente sought to be used, must be proved to-be' in 
existence: 


Section 198, Penal Code, must be read along with. 


s. 197.. Upon. reading these sections it is manifest 
that the certificate which is’ referred to ins, 198 
must be one which i is either “ required by law to be 
given or signed “ or“ is by law admissible in evi- 
dence”. Section 197 contemplates that “the cer- 
tificate ” should, by some provision of law be ad- 
missible in evidence as such a certificate without 
further proof. 

Conséquently. a person cannot be: convicted for an 
offence under s’ 198, Penal Code, with reference to 
filing,a birth certificate of his father from the 
President of the M unicipality since the certificate can 
not’ be treated’aS evidence, unless it is formally’ 
proved: bythe Ohairmah who granted’ it. Mahabir 
Thakur v. Emperor (1), relied on 

An offence under’ s. 196, Penal Code, can be held 
to have been committed only if it is shown that the 
evidence which'the’ atctised' used’ or attempted to 


use as true or genuine wag in existence at the-time.- 
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Accused relied onan entry inthe almanac of a 
witness who had appeared in the Court in obedience 
to he summons issued on him. He was neither 
examined nor asked to produce the almanac. Thus 
there was no material before the Court to enable it 
to hold that the almanac which witness had been 
called to produce was in existence or that it con- 
tained any false entry : 

Held, that the charge under s 196 had not been 
brought home against the accused. In re Katart 
Veeranna (2), relied on. 


Mr. B. Mahapatra, for the Petitioner. 

Mr. C. M. Acharya, for the Orown. 

Fazl All, J.—This is an application on 
behalf of one Kumar Chowdhzry who was 
prosecuted by the Munsif of Cuttack for 
offences under ss. 196 and 198, Indian 
Penal Code, and having been found guilty 
of these offences has been sentenced to 
undergo rigorous imprisonment for nine 
months under each of these sections and 
to pay a fine of Rs.50. The séntences of 
imprisonment passed under the two sections 
have been made concurrent. It appears 
that one Dr Triguna Charan Ray, a Drivate 
medical practitioner, instituted a Small 
Cause Court suit against the petitioner and 
his brother for a sum of Rs. 59, and one 
of the questions which arose in that suit 
was whether the petitioner's father’ Behari 
Chowdhury was alive on June 3, 1928, or 
had died before that date. In order to 
support his allegation that his father had 
died on May 12, 1928, the petitioner pro- 
duced: in the Court of the Munsif a certi- 
ficate signed by the Chairman of Cuttack 
Municipality and also applied to the Munsif 
for issuing summons upon one Lokenath 
Naik, his family astrologer, to produce an 
almanac or diary in which, according to 
him, the date: of his father’s death “had 
been: noted. The Munsif, before he made 
up’ his mind to prosecute the petitioner, 
held an inquiry and was satisfied that the 
petitioner's father was alive on June 3, 
1928..or in other words he had not died on 
May 12, 1928, as alleged by the petitioner. 
The couclusion arrived at by the Munsif 
has béen upheld by both the Courts below 
and the only question which was argued 
before us on behalf of the petitioner was’ 
whether the conviction of the petitioner 
under ss. 196 and 198, Indian Penal Code, 
could’ be sustained in law. It may be 
stated here that the charge under s. 198, 
Indian Penal Code. wae framed against the: 
petitioner with reference to the certificate 
granted by the Chairman, Cuttack Munici- 


pality, to him which runs as folldws: 
“Certified that Behari Chowdhury of Biswanath 

Lane died of ‘malarial fever! on May 12, 1928, and 

that hig death Was” actors in thé Death Register 
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of Ward No.2 on the same date; his age is shown 
as above 50 years.” 


This cerlificate was, as it purports to be, 


based upon an entry in the death register 
maintained by the Municipality and in the 
course of the trial it was found that the 
date noted in the register as the date of 
Behari Chowdhuri's death tallied with the 
date in the certificate. As, however, the 
Courts below were satisfied that the peti- 
tioner’s father Behari Chowdhury was alive 
on May. 12, 1928, they held that by producing 


this certificate which contained an incorrect. 


‘statement with regard to his death, the 
petitioner had committed an offence under 
s. 198. Section 19%, as will appear present- 
ly, must be read along with s. 197. Bec- 
tion 197 runs as follows: . 
‘Whoever issues or signs any certificate required 
by law to'be given or signed, or relating to any 
fact of which such certificate is by law admissible 


in evidence, knowing or believing that such certi-- 


ficate is false in any material point, shall be 
puinished in the same manner as if he gave false 
evidence.” 

Section 198 provides that: 

. “Whoever corruptly uses or attempts to use any 
such certificate, as a true certificate, knowing the 
same to be false in any material point, shall be 
punished: in the same manner as if he gave false 
evidence,” i i ; 

Now, upon reading these sections it is 
manifest that the certificate which is refer- 


red to in s. 198 must be one which is either- 
“required hy law to be given or signed”. 


or “is by Jaw admissible in evidence”. It 
appears to me, however, that the certificate 
with reference to which the offence under 
s. 198 is said to have been ecmmitted by 
the petitioner dees not fulfil any of these 
requirements. It is not suggested on behalf 
of the rrosecution that it is a certificate 
which is required by law to be given or 
signed, but it is strongly contended that 
because such a certificate can be used in 
evidence when formally proved, it fulfils 
the seccnd requirement of s. 197. In my 
opinion, however, this contenticn is not 
sound.. The expression “by law admissible 
in evidence” was consirued by a Division 
Bench of the Caleutta High Court in Maha- 
bir Thakur v. Emperor (1) and it was pointed 
out there that whats. 197, ccntemplates is 
_that “the certificate” should by some pro- 
vision of law be admissible in evidence 
as such a certificate without further proof. 
In the present case it is not disputed that 
the certificate could not be treated as evi- 
dence, unless it was formally proved by 
the CHairman who had ‘granted it and 


(1) 23 O L J 423; 33 Ind. Cas, 318; A I R 1917 
Cal. 466; 17 Or. L J 140; 20 O W N 520. 
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even then it would be only secondary evi- 
dence of the entry in the death register 
relating to the date of the death of Behari 
Chowdhury, It appears to me, therefore, 
thut whatever other offence the petitioner 
may have committed, he did not commit 
an offence under s 198, Indian Penal Code. 
I will now deal briefly with the other 
charge which has reference to the almanac 
which Lokenath Naik was summoned to 
produce before the Munsif. It is to be’ 
noted in this connection that although Loke- ' 
nath seems to have appeared in the Court 
of the Munsif in obedience to the summons 
issued cn him, he was neither examined. 
nor asked to produce the almanac before 
the prosecuticn was started against the 
petitioner. Thus there was no material 
before Munsif to enable him to hold that 
the almanac which Lokenath had becn 
called to produce was in existence or that 
it contained any false entry relating to` 
the death of the petitioner's father. The 
Question which is raised on behalf of the’ 
petitioner upon these facts is that the charge 
under s. 196 also has not been brought 
home against him. Section 196 runs as: 
follows: l l 
“Whoever corruptly uses or attempts to use as 
true or genuine evidence any evidence which he. 
knows to be false or fabricated, shall be punished 
in the same manner as if he gave or fabricated 


‘false evidence.” 


From the mere reading of the section 
it seems to me to be clear that an offence 
under the section can be held to have been. 
committed only if it is shown that the 
evidence which the accused used or attempt- 
ed to use as true or genuine was in exis- 
tence atthe time. This viewis also sup- 
ported by the decision of the Madras High 
Court in In re, Katari Veeranna, 35 Ind. 
Oas. 820 (2). In the present case although 
Lokenath has been summoned to produce 
‘he almanac, he never produced it and we 
do not know whether he was in possession ` 
of any almanac containing a false entry as 
to the date of the death of the petitioner's 
father. It is said that even though there 
may not have been an actual user of fab- 
ricated evidence in this case, there was at. 
least an attempt on the part of the peti- 
tioner to use such evidence. Here again 
the prosecution is faced with the same 
difficulty because a person cannot be pro- 
perly charged with attempting to use as 
evidence something which is not proved to 
be in existence. The prosecution is con- 
frouied with a further difficulty so far cs 


(2) 35 Ind, Cas, 820; A I R.1917 Mad. 686; 17 Or 
L J 388, 
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this charge is concerned, because the com- 
plaint made by the Munsif makes no refer- 


ence to the almanac or to the fact that- 


an offence under s. 196 had been committed 
by the petitioner in his attempt to use the 
almanac in evidence. Unders. 195, Crimi- 
nal Procedure Oode, the Courts are debarred 
from taking cognizance of any offence 
punishable under s. 196, Indian Penal Code, 
when such offence is alleged to have been 
committed in, or in relation to, any pro- 
ceeding in any Court except on the com- 
plaint in writing of such Court or of some 
other Court to which such Court is Sub- 
ordinate. But, as I have already stated, 
the Munsif has made no reference in his 
complaint to the almanac or to the fact 
that the petitioner had committed any 
offence in relation to the almanac. In my 
opinion, therefore, the charge under s. 196 
also cannot be sustained in law. 

I would, therefore, allow this application 
and set aside the conviction of the peti- 
tioner as well as the sentence passed on 
him. [ might, however, observe that I do 
not consider it necessary to express any 
opinion as to whether the patitioner is liable 
to be prosecuted for any other offence or 
offences or as to whether by calling for 
the death register from the Municipality 
he did vot commit an offence under s. 193 
or s. 195, Indian Penal Code. It is for 
the Crown to decide whether these offences 
have been committed or not, and if they 
have been committed, whether the petitioner 
should be prosecuted for the commission of 
these offences. 

Dhavie, J.—I agree. The calling for the 
Municipal Register, or for the panji of 
Lokenath Naik also seems to me to fall 
short of an attempt to use as true or 
genuine evidence which the offenders knew 
to be falss or fabricated and to go no 
further than the earlier stage of prepara- 
tion. The offences with which the accused 
were to be charged in a case of this kind 
should have been carefully formulated with 
reference to the provisions of the Penal 
Code, and the failure to do so has led to this 
abortive trial. 


D. Application allowed. 
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BOMBAY HIGH COURT 
First Civil Appeal No. 306 of 1931 
December 14, 1936 
BroomrInLo AND Wass opew, J. 
CHANBASAPPA RACHAPPA SHETTAR 
—-DEFENDANT No. 1—APPELLANT 
versus 


MADIWALAPPA GURUSHIDDAPPA 


SHETTAR— Prawrirr—Responpent No. L 

Hindu Law—Adoption—Widow's power—Death of 
adopted son leaving no widow or sons but daughters— 
Adoptive mother,if can adopt another son, when 
estate was not vested in her and deceased son had 
attained majority — Widow's power to adopt, when 
ends —Essential condition of person's capacity te 
adopt isthat he should be sonless ~ Existence of 
daughter, or her son, whether removes need of sonless 
person. 

As a general rule the power to adopt by a Hindu 
widow continues during her life-time provided her 
husband dies soaless. In cases where the husband 
has left a son, if that son dies without leaving a wife 
or a son or grandson, then his widow can by adopt- 
ing a son continue the line although the estate was 
not vested in her and although the son had attained 
majority. Amarendra Mansingh v Sanatan Singh (1), 
relied on. [p. 1001, col 1.1] 

And where such an adopted son dies without leav- 
ing a widow but leaving two daughters, the widow 
has power to adopt another son and this power is not 
put an end to by the existence of daughters left by 
the previously adopted son. 

Wherea Hindu dies leaving a widow and a son, 
and that son himself dies leaving a natural born or 
adopted son or leaving noson but his own widow to 
continua the line by means of aloption, the puwer of 
the former widow is extinguished and can never 
afterwards be revived. Ramkrishna v. Shamrao 
(2), relied on. [p. 1001, col. 2] 

One of the most esseniial conditions of a person's 
capacity to adopt is that he should be sonless. The 
merit lies in having a son either natural or adopted; 
and a daughter or daughter's son, who might under 
certain circumstances be competent to perform the 
religious ceremonies necessary for the salvation of 
the soul of the deceased will not satisfy the thirst of 
a person destitute of a son. ([p. 1002, col. 2.] 

F. O. A. against the decision of the 
Additional First Class Sub-Judge, Dharwar, 


in Special ©. 8. No. 153 of 1929. 


Mr. R. A. Jahagirdar, for the 
pellant. 

Mr, S. B. Jathar, for the Respondent 
No. 1. 

Wassoodew, J.-~The issue involved in 
this appeal is as to the validity of the 
adoption of the appellant Chanbasappa, 
defendant No. 1, by a Hindu wid2w who 
was defendant No. 2. The material facts 
bearing on that issue are these: One 
Rachappa possessed considerable property, 
some of which was property assigned as 
remuneration fcr the officiating watandar 
in -the watan known as the pyati shetti 
watan of Dharwar. Rachappa at the time 
of his death in 1900 was the officiating 
watandar. He left behind him no issue, 
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His widow Irawwa, defendant No. 2, 
according- to tke rules of devolution, suc- 
ceeded to the watan. Iw 1804, she adopted 


one Channappa who did net survive long 
and died in 1805. 


after the adoption 
before his-marriage. The successor of the 
deceased Channappa in .respect cf the 
watan properiy was his collateral Guru- 
shiddappa shown in the genealogy given 
in the lower’ Courts judgment. Quru 
shiddappa gave his -son San-Shivappa in 
adoption to -Irawwa in 1906. San-Shivappa 
, assumed office as watandar and was in 
possession .of all the watan estate till his 
death in February 1928. His wife. pre- 
deceased him and he left two daughters: 
_and no‘son. On August 21, 1928, the said 
Jrawwa adopted the appellant Chanbassaapp 
for the third time to her husband. Rachappa 
- from a family unconnected with his branch 
‘or the: branch of Gurushiddappa: That adop- 
tion has been challenged by Gurushiddappa's 
son, the plaintiff Madivalappa. The factum 
of adoption was: questioned by the plaintiff 
who also- urged that Irawwa's power of 
adoption was extinguished first on the 
death of Channappa in 1905 inasmuch as 
the estate had vested in Gurushiddappa and 
again upon the death of the second adopted 
són San-Shivappa inasmuch as he had 
then attained full age and full legal capa- 
city to continue his line and that the 
appellant's adoption could not divest the- 
estate which had vested in San-Shivappa's 
two daughters as his nearest heirs. The 
plaintiff also contended that San-Shivappas 
possession: of the watan property was on 
behalf of the joint family and that the 


‘plaintiff was, therefore,, entitled to succeed ` 


to its The plaintiff therefore maintained 
that the appellant Chanbasappa: had no: 
right over the property left by San-Shi- 
‘vappa, that his recognition as the watandar 
‘of the prati shetti watan by Government 
was illegal, that the proper person to hold‘ 
the watan property according to the rule 
_ of succession was the plaintiff, and conses 
quently the possession of the property 
now in possession of the adoptive mother 
and the adopted son Chanbasappa should 
be handed over to him. 

The learned trial Judge has held that 
although San-Shivappa was formally and 
duly adı pted, he could not legally inherit 


the watan property vested in Guru- 
shiddappa, his father, notwithstanding 
the latter’s consent to the adoption, 


but that he being in. possession of the 
watan estate since his adoption in 1906 
had perfected his right io the property as 
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the adoptive son of Rachappa by adverse 
possession extinguishing: the claims of 
Gurushiddappa and other members of the 
latter's family. With regard tothe ques- 
tion of the validity of the appellant's 
adoption, the learned Judge held that- 
although he was duly adopted according to 
the ceremonies required by law by Irawwa 
who had also passed a deed of adoption 
in his favour, the adoption was not legal 
and valid inasmuch as Irawwa’s power of 
adoption came to an end in view of the 
fact’ that San-Shivappa died leaving two 
daughters who were entitled:to inherit his 
estate. Accordingly, the plaintiff's prayer 
for a declaration that the-appellant’s' adop- 
tion was unauthorised and illegal was 
granted, the lower Court also holding that 
defendant No. L had acquired no right or 
interest in any of the properties in dispute. 
It has been conceded in argument that if 
San-Shivappa at the time of his death had 
perfected his title to the estate as the 
adopted son of Rachappa independently of 
his brother, the plaintiff, and if Rachappa’s 
widow:Irawwa could validly adopt the 
appellant upon the death of San- 
Shivappa, the plaintiff's claim could not be 
sustained. 

With regard to the question of the 
nature of. San-Shivappa's possession of the 
property, there is no doubt whatsoever 
that he was in possession in his own right 
as the- adopted son of Rachappa. The 
plaintiff himself has admitted the fact that 
San-Shivappa ccnsistently described him- 
self as the adopted son of Rzchappa, 
subscribed his signatures to official docu- 
ments in that manner and was recognized 
by his family members including’ the 
plaintiff as the adopted son of Rachappa. 
His name was entered in the watan 
register and he officiated as the shetti of 
the place. The suggestion that probably 
he represented: his brothers in the natural 
family is unreasonable; all that the plain- 
tiff has succéeded in proving is that he had 
acted'as San-Shivappa's deputy for some 
time in 1913 and that San-Shivappa had 
after the adoption preferred to live with 
Gurushiddappa’s family including his 
brother. ‘The utmost that could be urged 
upon that circumstance is that perhaps 
the plaintiff's family derived some benefit 
from the profits of the watan estate which 
were received by San-Shivappa; but that 
would not alter the character of San- 
Shivappa’s possession of the watan prop- 
erty in his capacity as watandar which 
capacity was derived from his adoption 
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by ‘Jrawwa. I think the conclusion 
of the learned trial Judge that Ban- 
Shivappa’s possession was adverse since 
1906 and was sufficient to extinguish the 
title of Gurushiddappa and his’ heirs 
must be accepted. 

The principal argument avanced at the 
bar was that according to the principles of 
Hindu Law when a son-dies leaving female 
heirs in the direct line in whom the inheri- 


tance vests, the mother’s power of adoption’ 


comes toan end. Now as a general rule 
the power to adopt by a Hindu widow 
gontinues during her lifetime provided her 
husband dies sonless. In cases where the 


husband has left a son, if that som dies 


without leaving a wife or a son or grand- 
sop, then his widow can, by adopting a son, 
confinue the line. The leading authority on 
the point is Amarendra Mansingh v. Sanatan 
Singh (1). In that case a Hindu 
was survived by an infant son and 
by a widow who was authorized to adopt 
in the event of the son dying. The son 
died unmarried atthe age of twenty years. 
Thereupcn the widowed mother made an 
adoption. By a. custom of the family, 
females- were excluded from the inheritance 
and the estate therefore had vested in a 
distant agnate. The basis upon which the 
claim was laid in the plaint was, firstly, 
that when once the estate had vested in an 
heir of the last male holder other than the 
adopting widow, the power of adoption was’ 
at an end, and in the second. place, that 
where the husband from whom the power 


to adopt was derived left a son to succeed ` 


him, and that son attained full legal capa- 
city to continue the line, the power of his 
mother was equally at an end, and that 
this would be the case whether the family 
was separate or joint. The first line of 
reasoning which approached the question 
from the point of view of rights in prop- 
erty and the second from the ceremonial 
pint of view, were considered by their 
Lordships of the Judiċial Committee, and it 
was held that as the natural son had left 
no son to-continue the line nor a widow to 
provide for its continuance by adz-ption, 
the adoption by the nicther was valid, al- 
though the estate-was not vested in her and 
although ths son Had attained majority. 
The important considerations which weighed 
with their Lordslips have been thus ex- 


(1) 60 I. A242; 143 Ind. Oas. 441; AT-R-1933 PO 155; 
12 Pat. 612; Ind. Rul. (1933) P Ç 168; 37 O W N 938; 
(1933) M W N 769; 38 L W 1; 65 M LJ 2038;14 PLT 
ta ALJ 710; 57 Q L 3-593; 35 Bom. L R 959 
(P 0). l n i , 
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pressed. (p. 248*): 


“In their Lordships’ opinion, it is clear that the 
foundation of the Brahminical doctrine of adop- 
tion is the duty which every Hindu owes to his 
ancestors to- provide for the continuance of the 
line and the solemnization of the necessary rites, 
‘And it may well be that if this duty has been 
passed on to a new generation, capable itself of the 
continuance, the father’s duty has been performed 
and, the means provided by him for its fulfilment 
spent, the ‘debt’ he owed is discharged, and it 
is upon the new generation that the duty is now 
east and the burden of the ‘debt’ is now laid.” 


Upon that view the doctrine of devolu- 
tion of property and divesting of estate 
was altogether a secondary consideration. 
The learned trial Judge thought that as 
the last male holder had left two daughters 
as his heirs, the right of adoption was 
exhansted. The discovery or existence of 
heirs could never be regarded as- material 
in the consideration of the widow's power 
to adopt, for in the absence of an aurasa 
or natural born son it is always possible to 
find heirs tọ succeed unless there was an 
escheat to the Orown propter defectum 
sanguinis. In view of the decision in 
Amarendra’s case (1) the general proposition 
stated by the learned Judge below that 
when ason dies leaving heirs nearer than 
the widowed mother, the latter's power to 
adopt comes to an end at his death could 
no longer be supported. As to when that 
power comes to an end has been authori- 
eda settled in Ramkrishna v. Shamrao 


“Where a Hindu dies leaving widow and a 
gon, and that son himself dies leaving a natural 
born or adopted son or leaving no son but hisown 
widow to continue the line by means of adoption, 
the power of the former widow is extinguished and 
can never alterwards be revived”. 


That rule was approved of in Madana 
Mohana v. Purushothama (3). The sugges- 
tion that the mother’s powers came to an 
end upon the attainment by San-Shivappa 
of ceremonial competence and full legal 
capacity is not based upon textual authority 
or principle. The former point was left 
open io Amarendra’s case (l) but their 
Lordships held that there was no founda- 
tion’ for the contention that a mother’s 
authority to adopt was extinguished by 
the mere fact that the son had atiained 
majority or that at the date of adoption the 
estate had been vested in a third party. 
The full legal capacity of the son depriving 
a mother of her right implies the capacity 


(2) 26 B 526;4 Bom, L R 315. 

(3) 451 A156; 46 Ind. Cas. 49t: A I R1918 P O 74; 
‘4l M 855; 35 MLJ138; 5PL W179; 8L W 1687: 16 4 - 
LJ 725; (19189) M W N 621; 24ML T 231;280L J 
2403: 0 Bom. L R 1041; 23 O W N 177 (P O). 


*Page of 60 I. A.—|Ed.] 
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to continue the line either by the birth of 
a natural son or by the adoption to him 
of a.son by his own widow. The question 
is whether those conditions existed here : 
See Madana Mohana v. Purushothama (3). 
There is no good reason to distinguish 
Amarendra’s case (1) from the present one 
on principle. If the purpose of affiliation 
of a son is founded upon religious and 
ceremonial doctrine, Irawwa had the legal 
power to adopt. Sume decisions of our 
Courts create a doubt as regards the capa- 
city of the widow to divest upon adoption 
an estate except her own. But since the 
decision in Amarendra’s case .1, the doctrine 
of divesting does not come into operation 
in the consideration of the capacity of the 
widow to adopt. On general principles, 
therefore, the existence of daughters will 
be no obstacle to Irawwa's right to adopt. 
But it has been urged, on behalf of the 
plaintiff, and the argument is interesting 
on account of its novelty, that just as a 
son could continue the line soa daughter 
could provide for the continuance of that 
line and could through her sn minister to 
the religious requirements of the 
deceased. One of the most essential con- 
ditions of a person’s capacity to adopt is 
that he should be sonless. That hasic 
necessity of adoption has been laid down 
by writers such as Atri and Manu. “By a 
man destitute of a son only musta sub- 
stitute for the same always be adopted.” 
(Dat. Mim, 1, 3; Dat. Chand. 1, 3) The 
expressi n ‘destitute of a son’ aputra., im- 
plies a person having no male issue. A 
text of Qankha expresses thus: “One to 
whom no son has been born or whose son 
has died, having fasted for a son, e‘c.”: see 
Dat. Mim. 1,4. The term aputra (sonless) 
has never been understood to imply a person 
to whom no son or daughter is born. That 
would mean that the birth of a daughter is 
sufficient to remove ‘the curse of destitu- 
tion.’ The term ‘son’ in the said verse in- 
cludes a son's son and grandson. Perhaps 
the foundation of the argument is the indis: 
criminate use of the word “grandson” which 
might imply also a daughter's scn. Ac- 
cording to the text of Manu, see Dat. Mim. 
. 9). 

: ae sonof any description must be anxiously ‘adop- 
ted .by one who has none: for the sake of the funeral 
cake, water and solemn rites; and for the cele- 
brity ofhis name. He who hasnoson may appoint 
his daughter inthis manner to raise up a son for- him.” 

That passage obviously indicates the ob- 
ject of appointment and nowhere suggesis 
that the existence .of a daughter or 
daughter's son removes the need of a sonless 
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person. There is no text to support the 
view that the reason for the affiliation of a 
son ceases by the birth of a daughter ora 
daughter’s son. If the existence of a 
person capable of performing the exequial 
rites debarred a person from adopting, the 
whole basic theory of adoption ofa son 
would be destroyed, for someone could al- 
ways be found mong sagotrajas or bandhus 
to perform the ceremony. No person has 
been prevented from adopting a son owing 
to the existence of a daughter to succeed - 
him as heir, nor could a widow be prevented 
from adopting on similar grounds. There is, 
no suggestion in any text that a daughter 
is a good substitute for a son. According to 
Manu's text: 

“By a gon, aman obtains victory over all people by 
a son's son he enjoys immortality and afterwards by 
the son of a grand-son he reachesthe solar abode; see 
Manu, c. 9, v. 137; Dat. Mim, 8. I. v. 13." 


Obviously the merit lies in having a son 
either natural or adopted, and a daughter 
or daughter’s son, who might, under certain 
circumstances, be competent to perform the 
religious ceremonies necessary for the sal- 
vation of the soul of the deceased will 
not satisfy the thirst of a parson destitute 
of a son. Therefore it seems to me that 
the adoption of the appellant by lIyawwa 
cannot be questioned. I hold, therefore, that 
Irawwa was competent to adopt and the 
appellant's adoption having taken place 
‘with due form and ceremony in law. 
Accordingly I would allow the appeal, re- 
verse the decree of the lower Court and 
dismiss the plaintiff's suit with cost 
throughout. 

Broomfield, J.—On the question of ad- 
Verse possession I have nothing to add to 
the observations of my learned brother. 
That question, in my opinion, has little but 
academic interest seeing that Government 
have decided to apply the provisions of 
the Watan Act and consequently the watan 
property has been held to be assigned for 
the remuneration of the officiator. San- 
Shivappa officiated as sheitt throughout his 
life, and must, therefore, be held to have 
been entitled to property. The reasons 


given by the learned trial Judge for holding 


that the adoption of defendant No. 1 by 
defendant No. 2 was invalid are: (1) that 
defendant No. 2's power to adopt came to 
an end on‘the death of the first adopted son. 
OChannappa in 1905, and (2) that San-Shivap- 
pa, the second adopted son, left two 
daughters surviving him. Itis difficult to 
réconcile the finding that defendant No. 2’s 
power to adopt came to an end on the death- 
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of Channappa withthe finding twice repeat- 
ed elsewhere in the judgment that the 
subsequent adoption of S n-Shivappa was 
legal and valid. The learned Judge attemp- 
ted to make a distinciimn between the 
validity of the adoption of San-Shivappa 
considered under the general principles of 
Hindu Law on the one hand and considered 
with reference to the watan properties on 
the other. But the adoption must beeitker 
valid or invalid. There might be a question 
as to itseff.ct on the transfer of property. 
That isa secondary and more cr less irrele- 
vant matter. The validity of an adoption by 
a widow according to the law asnow ex- 
pounded by the Privy Council depends on 
whether the widow’s power to adopt has 
been extinguished or notin the manner 
explained in Amarendra’s case (1). The 
judgment in this case was delivered re- 
fore Amavendra's case \1), was decided. Tt 
is conceded in the atgument before us that 
defendant No. 2's power to adopt was not 
extinguished on tLe death of Channappa 
and that the adoption of San-Shivappa was 
valid. The other reasen given by the learn- 
ed trial Judge for holding the adoption of 
defendant No. 1 invalid is not quite so easily 
disposed of because it is not covered by 
direct» authority and becuuse it is supported 
by certain passages in Sir Dinshaw Mulla’s 
Principles of Hindu Law, 8th Edn., e. g. at 
p. 530: 


“A widow's powerto adopt continues all her life” 
time: (1) in all cases where her husband has died 
without leaving any son; (2) in cases where her hus- 
band hes left a son, if the son dies leaving her 
(his mother) as his nearest heir, 7. e. if the son dies 
without leaving his wife, children or any other 
are heir than the wid:w (his mother) desiring to 
adopt,” 


And then again: 

“If the son dies leaving an heir nearer than the 
widow desiring to-adopt, such as a wife, a child or, 
he being her step-son, his own mother, the widow's 
power to adopt comes to an end at his death, and she 
cannot thereafter exercise it, though she may have 
been expressly authorized by her husband to adopt in 
the event of the son’s death. The reason is that the 
estate then vests in an heir of the deceased son and the 
widow cannot adopt to herhusband so as to divest the 
estate taken by that heir.” 


But if, as is apparently the case, the learn- 
ed commentator means to include female 
children under the term “children” and 
“child,” his view is notin my opinion in 
accordance with the law as now settled. 
My learned brother has cited Ramkrishna 
v Sham Rao (2), which was approved in 
Madana Mohana v. Purshothama (3). The 
Jaw was similarly laid down in Tripuramba 
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v. Venkataraman (4), where Wallace, J. said 
(p. 433*): 

“The purpose of adoption is to perpetuate the line 
and if the only son dies without leaving any one 
to perpetuate the line, there seems no gocd reawn for 
restricting the power of his mother to prepetuate it 
in the only way she can by adopting a son to her own 
husband.” 

In Amarendra Man Singh v. Sanatan 
Singh (1), their Lordships said that they 
found themselves in complete agreement 
with this proposition. In the same case at 
p. 2567 they summarized their conclusicn as 
follows: 

“Tt being clear. upon the decisions above referred to 
that interposition of a grandson, or the son's widow, 
brings the mother's power of adoption to an end, but 
that the mere birth of a son does not do so, and that, 
this is not based upon a question of vesting or divest- 
ing of property, their Lordships think that the true 
reason must tethat where the duty of providing for 
the continuance of the line for spiritual purposes which 
was upon the father, and waslaid by him condition- 
ally upon the mother has been assumed by the son 
and by him passed on toa grandsonor to the son's 
widow, the mother’s power is gone. But if the son 
die himself sonless and unmarried, the duty will still 
be upon the mother, andthe power in her which wag 
necessarily suspended during the son's lifetime will 


revive.” 

The paramount consideration is, there- 
fore, whether the continuance of the Jine 
has been provided for. If it has, the widow- 
mother in a case like this has no power to 
adopt to her husband. If it hus not, she 
has that power. Now a daughter cannot 
continue the line of her father, at least in 
these days when the doctrine of the appoint- 
ed daughier is obsolete—see Sir Dinshaw 
Mulla’s Principles of Hindu Law, 8th Edn., 
p- 40. The daughter's scn has a peculiar 
and priviledged position in the matter of 
inheritance and in respect cf the perfor- 
mance of funeral oblaticns. But he does 
not belong tothe same family. He is not 
in the line. When the werd “son” is used 
in the authorities to which I have referred, 
there can be no dcubt, I think, that “son” 
is intended and not “child.” The existence 
of a granddaughter no more deprives a 
man’s widow of the power toadopt than the 
existence of a duughter does. I agree, there- 
fore, thatthe adoption of defendant No. 1 
was valid, that the plaintiff is not entitled 
io the declaration granted to him and that 
his suit should be dismissed in its entirety. 

D. Appeal allowed. 

(4) 46 M 423; 72 Ind. Cas. 278; A I R 1923 Mad. 517; 
d4 M L J 349, : 

*Page of 46 M —[Ed.] 

{Page of 60 I. A—[Ed.] 





1004 


NAGPUR HIGH COURT 
Civil Revision Application No. 174-B of 
1936- 


September 2, 1936 
POLLCOK, J. 
HARGOVIND—Appiicant 
| VETSUS 
SHRTIKRISHNADAS —Oppostts Party 
. -Civil Procedure Code (Act V of 1908), O. VIII, r. 6 
—Set-off — Equitable set-off, when can be pleaded 
Whether can be allowed when claim for ascertained 
sum is barred by time—Court Fees Act (VII of 1870), 
Sch. I, Art. 1 — Set-off, if includes equitable set- 


+ 


An equitable set-off can be pleaded only in respect 
of an unascertained:sum and there is no ground for 
extending the meaning of equitable set-offto a claim 
for ascertained sums. Even if it be held that a 
defentiant may’ claim an ascertained sum by way of 
equitable set-off, such a set-off should not be allowed: 
where the claim is barred by limitation. Ramthart 
Singh v. Parmanand (l) and Hari Ananda v: 
Mohamad Esahak (2), not followed. Subramania’ 
Ayyar v. Subramania Patter (3); followed. 

The’set-off mentioned in Sch: I, Art. 1, Court Fees 
Act, includes equitable set-off also. Lakshmanan: 
Chettiar v. Ramanathan Chettiar (6), followed. 


O. R. App: against an order of the Court 
of the Second: Sub-Judge, Second Class, 
Amraoti, dated March 22, 1935, in O.S. 
No; 284-B of 1934. 

Mr. E.M. Joshi, for the Applicant. 

Mr. J. R. Mudholkar, for the Opposite 
Party. 


Judgment.— The plaintiff, who is a legal 
practitioner, is suing to recover Rs. 2,000 
as his fees. The- defendant at one time 
lent him Rs. 5,000 on a promissory note, and 
out of this Rs. 4,200 has been re paid. The 
defendant claimed to set-off against the 
plaintif’s claim the balance of Rs. 800 and 
interest thereon, amounting in all to 
Rs. 1,400. [t-is admitted that any claim on 
the: promissory note would now be barred 
by limitation. The lower Court held that 
the defendant could not legally recover the 
sum of Rs. 1,400 from the plaintiff and, 
werefore, could not claim to set-off this 
amount against the plaintiff's demand under 
O. VII, r. 6, of the Civil Procedure Code. It 
also held that if the defendant wanted to 
ple:d a set-off of Rs. 1,400, he must pay ad 
valorem court fees thereon. 

It has been urged in this case that the 
defendant wished to plead an equitable 
and not a legal set-off. As any claim on 
the promisscry note would be barred by 
limitation, it is obviotsly not open to the 
defendant to plead a legal set-off. Though 
an equitable set off is not defined in the 
Civil Procedure Code, itis well settled that, 
where cross-demands arise out of the same 
transaction or are so connected in their 
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nature and circumstaness that they can be" 
looked upon as part of one transaction; an 
equitable set-off may be allowed even in 
respect of an unascertained gum. It is: 
allowed on the ground that it is inequitable: 
to drive the defendant to a separate: suit: 
It has been held in Ramthari Singh v. 
Parmananad (1) and Hari Ananda v. Moh” 
ammad Esahak (2\ that an ascertained sum 
can be pleadedas aw equitable set-off: As’ 
an ascertained sum can be pleaded as‘a 
legal set-off, if legally recoverable, there is: 
no point in pleading it as'an equitable set- 


off except to get rid of the bar of limit- 


ation. In Subramania Ayyar v. Subra- 
mania Patter (3), the Court: remarked : 

“The doctrine that there is a right of equitable 
set-off ie well founded, but has always heen con- 
fined to unascertained sams arising out of the same 
transaction. To give the words, ‘equitable set off’ 
a wider meaning than this, appears to me to be very 
dangerous.” 


I respectfully agree with this statement, 
and I am of opinion that an equitable set- 
off can be pleaded only in respect of an 
unascertained sum and there is no ground 
for extending the meaning of equitable set- 
off to a claim for ascertained sums, 

Even if it were to be held that a defen- 
dant may claim an ascertained sum by way 
of equitable set-off, I do not think thatesuch . 


” a set-off should be allowed where the claim 


is barred by limitation. In Vyravan Chetty 
v. Srimath Deivasikamanit Nataraja Desikar 
(4), Wallis, ©. J., stated: 


“It would certainly not-be equitable or in accord- 
ance with the equitable principle administered by’ 


the Court of Ohancery to allow the provisions: of ` 


the statute of limitations to be evaded in this way,” 
and Seshagiri Ayyar, J. quoted the- dictum 
of Lord Redesdale in Hovendon v.. Lord 
Annesley (5). 

“I think, therefore, Courts of Equity are bound to 
yield obedience to the statute of limitations upon 
all legal titles and legal: demande, and cannot act 
contrary to the spirit of ifs provisions." ae 

An exception to the rule that a time- 
barred claim cannot be pleaded as an 


equitable set-off his: been recognised” in: 

some cases where there is æ fiduciary re: ' 
lationship existing between the parties: It | 
is unnecessary for me to decide whether . 
those cases were rightly decided or not- 


because tke relationship between the par- 
ties’ in the present case is not such as’to 
justify’the extension of the principle Here: 


(1:19 OW N 1183; 21 Ind. Oas. 716, . 
(2) 40 OW N 751. . : 
(3) 40 M 683; 34 Ind. Cas 859; (1916): 1 MW 
30M L J 615; A TR 1917 Mad. 928 
(4) 39 M 939; 32 Ind. Cas; 80; 
J 59; A'I R 1917 Mad. 258. ~ 


(5) (1808) °2 Sch. & Def 607; SR KLIS; 
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The defendant lent money to the plaintiff: 


N 35h, 
3 L W 24:30 M Ir 


*” 
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on a promissory note and there was no 
question of accounting between them. The 
defendant knew what was due to him and 
could have sued to recover it at any time. 
He allowed his claim to become barred by. 
limitation, and it would be inequitable to 
allow him to evade the law of limitation. 
I, therefore, hold that the lower Court was 
Correct in saying that the defendant was not 
entitled to claim Rs, 1,400 as a set-off. 

If the defendant wised to plead a set-off 
of Rs. 1,400 then I think he was bound to 
pay ad valorem court-fees on that amount 
reais Art. 1 of Sch. I of the Court Fees 

Ct. : 

That is the view taken in Lakshamanan 
Chettiar v. Ramanathan Chettiar (6) with 
„which I have expressed agreement on more 
than one occasion. I am of opinion that the 
-8et off mentioned in that Article includes an 
equitable set-off and that there is no reason 
to suppose that it is confined to a legal set- 


N. Application dismissed, 


(6) 58 M 338; 154 Ind. Cas. 432; 41 LW 27; 68M L 
Ai (1935) M W N 24; Al R 1935 Mad. 115,7 RM 


PATNA HIGH COURT 
Civil Appeal No. 833 of 1934 
January 12, 1937 
OWLAND, J. 
Musammat JASODAR DUSADHIN — 
DEFENDANT—APPRLLANT 
versus 
Musammat SUKURMANI MEBTRANI 
AND ANOTHER—PLAINTIEF AND ANOTGER-— 
DEFENDANT -No. 1 — RESPONDENTS 

Transfer of Property Act (1V of 1882), s. 41~ 
Hindu ‘Law—Joint family—Acquisition of property 
. n` name’ of one member—Such member, if ostensible 
‘owner thereof—Duty of persons, dealing with such 
member—Widow—Widow unchaste and not living 
with husband—Whether can succeed to husband's 
property—Daughter by her conduct allowing -her to 
succeed and sell property—Sale, if can be impeached 
on ground of tunchastity~S. 41, whether protects 
-parchaser—Attestation—Effect as estoppel ~Practice 


` — Duty of Court—First” Appellate Court—Duty ` to. 


determine questions of fact. 
As between members of a joint Hindu 
family the fact that ‘the name of one member 


‘rather than that of another or of all the members . 
is used in acquisition of property, does not_ 


amount to the holding out of that member as the 
ostensible owner, and a person dealing with one 
member of a Hindu family oan hardly say that he 


was misled unless he proves that jhe hes made full. 


inquiries and could not ascertain his title. Of 
course, it is not enough to assert generally that 
inquiries should be made, or that a prudent man 
should have made further inquiries, but some speci- 
fic circumstances should be pointed out as the 
starting point of an inquiry which might be ex- 
pected to lead to some result. Nugeshar Prasad v. 
Pateshri Partab Narain Singh (1), Sheogodind Ram 
-Barai v. Anwar Ali (2) and Ram Coomar Koondoo 
eg & Maria McQueen (3), relied on. [p 1004, 
col. 1. 

|Oase-law discusged.] 

The fact of a certain house having been the prop- 
erty of the deceased husband till his death is by no 
means inconsistent with his widow having succeed- 
ed to it thereafter as in the ordinary way a Hindu 
widow does succeed to the possession of the proper- 
ty of her husband. If in the presence of a daughter 
she is allowed so to succeed and enter into his 
property, it would hardly avail the reversioners to 
impeach a gale transaction entered into by her on 
the ground that she was by reason of previous un- 
chastity net lawfully entitled to succeed, and if 
this is so, Section 41, Transfer of Property Act, 
might be of assistance to the purchasers to this 
extent, that the daughter by her conduct led pur- 
chasers to believe that she as widow wasthe person 
entitled to present possession of the property during 
her life-time. [p. 1007, col, 2.) 

Attestation of a deed by itself estops a man from 
denying nothing whatever excepting that he has 
Witnessed the execution of the deed. It conveys 
neither directly nor by implication any knowledge 
of the contents of the document, and it ought not to 
be put forward alone for the purpose of establishing 
that a man consented to the transaction which the 
document effects. Of course, there may be cases in 
which attestation is madé in circumstances when 
coupled with other evidence of consent and acquies- 
cence in the executionof a document, it is relevant 
togthe question whether the attesting witness had 
knowledge of the contents and agreed to them. 
Pandurang Krishnaji v. Markandeya Tukaram (4), 
followed, Bhagwan Singh v. Ujagar Singh (5), relied on, 
[p. 1008, col. 1.] 

The primary duty of the first Appellate Court is 
to determine all the questions of fact which are 
necessary for the decision of the case, and it is 
desirable to determine all the issues of fact on 
which a decision has been given by the Oourt of 
first instance. By doing so, the High Court in 
second appeal is enabled to apply the law tog set 
of ascertained facts; and if this ia not done, there 
is every likelihood of the case having to be remand- 
ed for findings on the issues which have been left 
open. [p. 1003, col. 2] 

' ©. A. from the appellate decree of the 
Judicial Commissioner, Chota Nagpur, dated 
June 23, 1934. . 

Messrs. G. C. Mukharji and L, K. Chav- 
dhur, for the Appellant. 

Mr. K. K. Banarji, for the Respondents, 

Judgment.—The subject-matter of the 
suit giving rise to this appeal was one 
rocm in a’ house in Ranchi town bearing 
Plot -No. -459 and holding No. 223. -The 
plaintiff-respondehis’ bought this house in 


-1931 from Musammat Bnuini. Bbuini had 


been the wife of Damri -Dusadh who died 
in 1926. They had a daughter Jasoda who 
is defendant No.*2 and is married td Kuar 
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Ram Dusadh, defendant No.1. The house 
was purchased in 1908 for Rs. 60, the deed 
being taken in the name of Bhuini, and 
there has been controversy whether she or 
Damri was the real purchaser. The Munsif 
held that the real purchaser was Damri and 
the Judicial Commissioner thought that this 
was doubtful. After Damri's death there 
was in 1929 a Municipal Survey and 
Record of Rights was prepared. ‘The 
house was entered in the name of Bhuini. 
The sale deed by Bhuini to the plaintiffs 
was, a8 I have said, in 1931 and in 1932 
‘the brothers of Damri brought a suit to set 
aside the transfer alleging the house to 
have been Damri’s and not Bhuini’s and 
alleging themselves to be the reversioners 
of Damri. In deciding the suit, the Oourt 
‘came toa finding that the house hai been 
_ Damri’s but that his brothers were not the 
next reversioners, the daughter being a 
nearer heir and, therefore, they could get 
no relief. 

The present suit was instituted by the 
purchasers from Bhuini on November 26, 
1932, alleging that they had bought the 
house from: Bhuini and had got possession 
except for one room which the defendants 
were occupying. They allowed the defen- 
dants to remain as tenants in one room at 
Re. 1-4-0 rent per monh ‘They are now 
-suing to eject the defendants after notice 
to quit. The plaintiffs claimed the house, 
alleging first, that Bhuini was the pur- 
- chaser in 1908 and the absolute owner of 
it and that by purchase from her they 
had acquired an indefeasible title. In the 
alternative they alleged that as Damri’s 
widow she was his next heir and had those 
powers which a Hindu widow has to alienate 
. Property for purposes of necessity and that 
the transfer was for necessity. The Munsif 
`- dismissed the suit being of opinion that 
` the house was purchased by Damri from 
his own money ; that on his death Bhuini 
was not legally entitled to inherit the pro- 
perty having become unchaste and left his 
. protection ; and, thirdly, that legal neces- 
sity for selling the house tothe plaintiffs 
was not established. The learped Judicial 
Commissioner expressed himseif as doubt- 
ful of the correctness of the tinding of the 
Munsif on the first issue but has not record- 
ed any finding. On the second point, he has 
come to no finding whether Musammat 
Bhuini was entitled to inherit Damri’s prop- 
erty afier his'death and on’ the third ques- 
tion he has not examined the evidence of 
legal necessity at all. He regards the case 


é 
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Transfer of Property Act, being of opinion 
that the defendants of this suit held out 
Musammat Bhuini to be the ostensible owner 
of the property and, therefore, are es- 


- topped from impeaching a transfer by her. 


It is unfortunate that the learned Judi- 
cial Commissicner has so misconceived the 
functions of a first Court of Appeal. The 
primary duty of the first Appellate Court is 
to determine all the questions of fact 
which are necessary for the decision of the 
case, and itis desirable to determine all 
the issues of fact on which’a decision has 
been given by the Oourt of rst instance. 
By doing so, the High Court in second, 
appeal is enabled to apply the law to a set 
of ascertained facts; and if this is not 
done, there is every likelihood of the case 
having to be remanded for findiag on the 
issues which have been left open. A dis- 
tinguished Judge once said: “Take care 
of the facts and the law will take care of 


. itself” and though this may be an over- 


as concluded: by the provisions.of s. 4], 


statement, it is sound advice in nine cases 
out often. In second appeal it is contend-« 
ed that no case under s. 41, Transfer of 
Property Act, was set up In tne plaints 
and that if it had been, the learned 
Judicial Commissioner has failed, to ap- 
preciate the considerations which ought 
to have been borne in mind in coming to 
a finding whether s. 41 was applicable to 
the facts of the case before him. The 


learned Judicial Commissioner has quoted 


from s. 41, Transfer of Property Act, but in 
applying the proviso regarding bona fide 
action of the transferee, he has not ob% 
served the importance of the words “after 
taking reasonable care to ascertain that 
the transferor had power to make the transge 
fer". In Nageshar Prasad v. Pateshri 
Partab Narain Singh (1), the Privy Council 
approved a decision of the High Court in 
which it had been observed that: 

“The learned Subordinate Judge apparently re- 
lies on the provisions of s. 41, Transfer of Prop- .. 
erty Act, but he overlooks the proviso to that sec« 
tion which is to the effect that a transferee from« 
an ostensible ownsr can defeat the real owner only 
if after taking reasonable care to ascertain that the 
transferor had power to make the transfer, he acted 
in good faith. There is nothing in this case to 
show that the plaintif made any inquiry whatever 
A ee oriin the title of his mortgagor, kudra Narain 

ingk. 


Similarly in Sheogobind Ram Barai V. 
Anwar Ali(2), after observing that- the 


(1) 20 OW N 265;34 Ind. Cas, 673; AI R 1915 
PO 103; 3 LW 454;(1916)1 MW N 142 (P 0). 
(2) 10'P LT 254; 116 Ind, Oas. 779; A I R 1929 Pat, 
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elements necessary to constitute equitable 
estoppel under s. 41, Transfer of Property 
Act, should be clearly pleaded in the writ- 
ten statement. Jwala Prasad, J., observed 
that: 

“Proof of Inquiry is an essential element and a 

preliminary condition enjoined by s. 41 in order 
to protect a bona fide purchaser for value from an 
ostensible owner... The mere keeping of one’s name 
over a property either in Government records or 
in private papers does not relieve the purchaser 
from the ostensible owner from the duty and res- 
ponsibility of making an inquiry into the title of 
that owner.” 
e As between members of a joint Hindu 
family the fact that the name of one mem- 
ber rather than that of another or of all 
the members is used in acquisition of prop- 
erty, has repeatedly been held not to 
amount to the holding out of that member 
as the ostensible owner, and a person deal- 
ing with one member of a Hindu family can 
hardly say that he was misled unless he 
proves that he has made full inquiries and 
could not ascertain his title. Of course, as 
pointed out by the Judicial Committee in 
Ram Coomar Koondvo v. John & Maria 
McQueen (3), it is not enough to assert 
-generally that inquiries should be made, or 
that a prudent man should have made fur- 
ther iħquiries, but some specific circum- 
stances should be pointed out as the start- 
ing point of an inquiry which might be ex- 
pected to lead to some result. Now so far as 
tLe title to this properly in Damri’s lifetime 
was concerned, there were the following 
facts known or capable of being known to 
the plaintiffs ; first that Damri had been in 
possession ; secondly, that Bhuini had left 
Damri and been out of possession since 1916 
or so while Damri remained iu possession: 
thirdly, that a creditor of Bhuini in 1916 
had attached the house for her debt, but 
Damri brought a claim case and obtained 
a decision that the house was his; four- 
thly, there was the fact that the house had 
been mortgaged to one Chhedi Hajam and 
not by Bhuini only but by Bhuini and 
Damri both, which is exactly what one would 
expect ifthe former had been benamidar 
and the latter the real owner. 

Then there is the fact that apparently 
Bhuini was unable to make over the ori- 
ginal sale deed to the plaintiffs and the 
judgments of the Courts below do not show 
that any explanation was offered for its non- 
production. Indeed it seems clear that so 
far as the dealings with the property in 
Damri’s lifetime were concerned, there was 
nothing which could amount to a representa- 

(3) I A Sup, Vol, 40; 11 B L R 46; 18 WR 166; 
8 Sar. 160 © O) 
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tion or a holding out that Bhuini was the 
ostensible owner. The lower Appellate 


‘Court ought to have come to a definite find- 


ing as to who was the real owner, but in- 
deed as between Damri and Bhuini the 
matter was conclusively decided by the 
claim case in 1916. The decision which was 
in favour of Damri’s title became final on the 
failure of Bhuini to institute a suit within 
one year toset it aside. The position after 
Damri's death is different. The question 
propounded by the Munsif was whether 
on Damri’s death she was entitled to suc- 
ceed to his property ; but it would have 
been more appropriate to inquire whether 
she did in fact succeed to his property, 
that isto say, not only whether she had 
become liable to forfeit her right of in- 
heritance but whether it was in fact for- 
feited. For the fact of the house having 
been the property of Damri till his death 
is by no means inconsistent with Bhuini 
having succeeded to it thereafter as in the 
ordinary way a Hindu widow does succeed 
to the possession of the property of her 
husband. If she was allowed so to succeed 
and enter into his property, it would hardly 
avail the defendanta to impeach a trans- 
action entered into hy her on the ground 
that she was by reason of previous unchas- 
tity not lawfully entitled to succeed, and if 
this was so, s. 41 might be of assistance 
to the plaintifis to this extent, that the 
daughter by her conduct led plaintiffs to 
believe that Bhuini as widow of Damri 
was the person entitled to present posses- 
sion of the property during her lifetime. 
It is unfortunate that neither of the 
Courts have come to a finding as to whe- 
ther Bhuini did in fact succeed to Damri’s 
property including the house. The learned 
Judicial Commissioner thinks that there 
was a representation as to title because 
defendant No. 2, Jasoda, the daughter of 
Bhuini, is said to have given her thumb- 
impression on the sale deed of the plaint- 
iffs, and the learned Judicial Commis- 
sioner regards this as in some way estab- 
lishing her knowledge of and consent to the 
transaction. This view, though popularly 
held in some backward tracts of the coun 
try, is contrary to a long line of decisions 
both of the High Courts and of the Judi- 
cial Committee of the Privy Council. In 
Pandurang Krishnaji v. Markandeya Tuka- 
ram (4) the Judicial Committee have obe 
a 49 O 334; 65 Ind. Cas. 954; A I R 1922 PC 20; 
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served that: 

- “They think it is Seamus to emphasize once 
' hore that attestation of a deed by itself estops 
“a man from denying nothing whatever excepting 
-that he has witnessed the execution of the deed. 
Jt conveys neither directly nor by implication 
“any knowldege `of the contents of the document, 
and it ought not to be put forward alone for the 
“purpose ‘of establishing that a man consented to 
the transaction which the document effects.” 

And their Lordships quoted, only to 
condemn, the observations of the learned 
Judicial Commissioner's Court. The learn- 
ed Judges had said : 

“We think that attestation by a person who has 
or claims any interest in the property covered by 
the document must be treated in the absence of 
‘any evidence to show that he was tricked into 
making the signature prima facte as a representa- 
tion by him that the title recited in the document 
is true and will not be disputed by him as aguinst 
the obligee under the dccument.” 

“The Judicial Committee commented 

“Their Lordships are bound to point out that that 
is an entire misapprehension of the law of estoppel, 
and if that misapprehension be not corrected, 
much mischief may be done in the administration 
of justice in India,” 

And they said 

“Tf in fact there be a practica, as is suggested 
from the evidence, that when the consent of par- 
ties to transactions is required, it can be obtained 
by in ducing tnem by one means or another, to 
attest’ a signature of the executing parties, the 
sooner that’ practice is discontinued the better it 
will be for the straightforward ‘dealing essential 
in all. business matters." 

Of course, there may be cases in ‘which 
attestation is made in circumstances when 
coupled with - other evidence of consent 
and acquiescence in the execution of a 
document; it is relevant to the question 
whether the attesting witness had know- 
ledge , of the contents and agreed to them. 

For instance, in Bhagwan Singh v. Ujagar 
Singh (5) their Lordships found that besides 
the fact of his attestation of the, deed there 
was abundant evidence to pròve aliunde 
that Bhag wan Singh had consented to and 
acquiesced in the execution of it. There 
was eVidence to show that he not only 
consented to the transaction but took an 
active part in the consultations which 
resulted i in the mortgage. 

In the present case there was evidence 
of other matters bearing on the question 
whether Jasoda had knowingly acquiesced 
in “Bhuini acting 98 ostensible owner and 
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transferring the property: hut the learned ` 
Judicial Commissioner has unfortunately ` 
‘abstained from telling us what he thinks — 


of this evicence. I repeat that it is -above 
all things desirable that the Court of first 


appeal should determine all ‘the necessary 
‘questions of fact. 


The learned J udicial — 
Commissioner has referred tothe evidence 


‘that in 1929 an enty in the Municipal 


Survey register was made in the name of 
Bhuini. Her name had also been mutated 
in the sharista of the landlords and she 
paid Municipal tax and rent. On the other 
hand, none of these mattersis conclusive 
when it is found as both sides are agreed 
in evidence that immediately before the 
transaction of sale both the plaintiffs and 
defendants Nos. 1 and 2 were residing in 
the house, Bhuini was also there. It is 
extremely unlikely that any of these resi- 
dents were in ignorance as to who was 
the person in the possession of the house as 
ostensible owner. The plaintiffs were in 
fact there as tenants and they must have 
known to whom they were paying rent. If 
they paid rent to defendant No. 2, nothing 
io the entries in the Municial register or the 
landlord's Sharista could deceive them and 
whatever else is clear regarding g. 115, 
Evidence Act, or s. 41, Transfer of Property 


_ Act, one thing is certain; that there can be 


no estoppel in-favour of a person who is 
not deceived. Neither of the’ Courts below 
have come to a finding as A whether it was 
Bhuini or defendant No. 2 who was ino re- 
ceipt of the rent from the plaintiffs. 

I’ am of opinion therefore that the 
appeal must go back to the learned Judi- 
cial Commissioner for findings whether 
Musammat Bhuini had inherited the prop- 
erty or had forfeited her rights by reason 
of ber having left Damri; whether with her. 
daughter's consent she was held out as the 


ostensible owner and plaintiffs were led to- 


believe her to be the real owner; and 


te 


whether the purchaser had taken reason- 8 


able care.and bona fide believed in her- 
title. The remand will be under O, XL, 
r. 25, Civil Procedure Code, and the record 
should be returaed to this Court as soon as 
possible with the findings. It will be for 
the Court below to decide whether to take 
further evidence or not regard oe had 
to the provisions of O. XUL A on 


D. Case remanded. 
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Abadi. Ser Limitation Act, 1908, Sch. I, Art,32 121 

Abatement—Distinct interests—Separdte attach- 
ments~~Objection dismissed—Sutt and -appéal—~ 
Death of one decree-holder respondent-béfore appeal 
—Legal representatives not wmpleaded in time— 
Abatement, if in toto—Appeal, if can be proceeded 
with against other respondent. - 
A and B, two judgment-creditors, attached the same 

property in execution of their decrees against C. 


Objection was tiled by. Don the basis of a registered- 


sale-deed, relating to the property, executed by @ in 
his favour. The objection-as. to the building being- 


dismissed, he filed a suit under ©. XXI, r. 63, Civil 


Procedure Code, to obtaina declaration in respect of 


the building. The suit was dismissed by the Court: 


on the ground that the sale by the judgment-debtor in 
favour of the plaintiff was fraudulent and: made with 
the intention of defeating and delaying-his crédifors.- 
filedan appeal but on the date of hearing it-ap- 
peared that B had died long before the institution of 
the appeal and as no legal representative was brought 
ee record in time, an abatement order was pass- 
ed : i , ; 
_, Held, that separate attachments of the bungalow 
in suit were separately obtained bythe two decree- 
holders, whose interests were clearly separate -and 
divisible These separate attachments gaverise to 
Separate causes of action; and the fact, that one of the 
decree-holders had dropped out of the appeal 
did: not takeaway the eright of the -appellant to 
challenge the decree as against the other decree- 


_ holder and hence the appeal could. proceed against 


the surviving respondents. Dewan GuAnp y. PUNJAB 
& Kasamie Bang, Lrp., RAWALPINDI -~ Lah. 68- 
Accomplice, Bem Evidence Act, 1872, 5.133 

ee its . 201S B 
Accounts —Suit for—Valuation of suit—-Court, if 


~- can pass decree for sum exceeding pecuniary limits 


ò’ 
è 


- 
+= 


=' place hie own value on 


of its jurisdiction. — f , 
.The plaintiff in a suit foran account is eatitled-to 
the relief sought, andthe 


y a pecuniary jurisdiction ofthe Court is governed by the 


Y 
` 


> value as stated, in the plaint and not by the amount 


. which may be found and decreed by the Gourt. Oon- 


sequently, a Court, in a suit for an account, can lawfully 
pass a decree for a sum which exceeds the .pecuniary 
limit of its jurisdiction. O.vrpamparam OHETTIAR 2. 
MUTHIA OuBTTIAR Rang..39 FB 
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i ACT. 
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Adoption. Sre Hindu Law 999 

Adverse possesslon—Collaterals claiming share 
ajter death of original owner of land~Land in 
possession, attime of death of tenant—Tenant not 
shown to be attorning to any one for some harvest 
—Presumption—Subsequent atiornment to sister of 
deceased—Kecord of such fact in revenue papers 
—Entry relates back to harvest—Sister, held got 
in-defeasrble title by adverse possession—Rule that 

possession follows title, applicability of, 

‘£ died childless on February 10, 1923. He left no 
widow, and his surviving relations were hia sister 
S and certain collaterals in the fifth degree. A suit 
was instituted on October 8, 1935, “by some of hj 
collaterals for possessio ay 


n of their pro rat 
the land, which had been in possession of Shee : 
long time. “The defendant pleaded inter alia that 


INDIAN GASES 


: by time, 


[1937 
Adverse possession— contd, 


she had acquired an indefeasible title by adverse 
possesaion, and that the plaintiffs’ suit was barred 
The plaintifis had nevér been in actual 
possession of the land since I's death. The facts 


- found were, that in the lifetime of I-the land was 
. cultivated .by-his tenant A who ‘continued in actual 


cultivating possession after hie death till 1931. T 
had died on February 10, 1923, whea the rab: crop 
was standing. The revenue papers threw no light 
as to who took the landlord’s share of the produce 
for that harvest. The khasra girdawari for kharif, 
1923, however, contained a note, dated February 10, 
1923, stating that A was holding as tenant under S. 
All the subsequent khasra girdawaris till 1931 showed 
that he cultivated the land as hér tenant and gave 
the landlord's share of the produce to her : ae 
Heid, that A had been in cultivating pcssession 
of the land since the lifetime of J and there was no 
proof that he acknowledged anyone as his landlord 
for rabi 1923, Indeed, it was probable that he ap- 
propriated the whole of the produce of that harvest 
to himself. The plaintiffs. could not be presumed to 
have been in constructive possession of the land 
during this period. The rule, that ‘ possession fol- 
lows title” was obviously inapplicable ‘to the facts of 
the case. Here the land was in the physical possession 
of athird party, who had not acknowledged ‘the 
collaterals as landlords and, therefore, his possession 
could not possibly be considered to be for, or under, 
them especially when atthe next harvest he actual- 
ly attorned to Sand continued to cultivate under 
her till 1931. A's possession from the date of -the 
death of I till the haivesting of the rabi crop. of 
1923, could not, therefore, be said to have keen on 
pehalf of either the plaintifis or the defendant. The 
ently inthe khasra girdawarit did not indicate that 
the attornment took place on that date, Indeed, by 
acknowledging her asthe landlord and paying her. 
the landlord's share of the produce of that harvest 
in full, A must be taken to have attorned to her 
from the date when the crop was sown, The actual. 
date of attornment related back, nunc pro tunc,- to 
the time of sowing the crop; the benefit of which was 
enjoyed by her, S's possession must, therefore, be 
heid to have commenced in August 1923, at the 
latest,.and that since then she had been in‘posses- 
sion nec vi, nec clam, nec precario, for more than 
twelve years, when the suit was brought on October 
&, 1933. She must, therefore, be held to have acquir- 





ed an indefensible title by prescription. 5: ANTI 
Devi v, MANI SINGH Lah, 994 
- Mortgage—-Giftby mortgagor in possesston— 


Donee’s possesston—Nature of. pty ott 
Where the mortyagor who remains in actual 
possession undeitaking to pay annually a certam 
sum to the mortgagee as protits, makes a gift of the 
mortgaged property, if the aonee does not attorn - to 
the mortgagee, his possession is adveise to the mort- 
gagee and atter the statutory period acquires pro- 
prietary title to the property unencumbered’ by the 
mortgage. Kis.oxE Cnanp v. basant Das Lah. 283 
Suit for share in property—Sale more than 
` 12 years bejore suit— Adverse possession held to 
run from dute of sale though plaintiff had no 
knowledge of sa.e—Morigage—- Person interested in 
property assenting to- alienation — Whether pr oof 
of renunciation. so 
The sale-dced in favour of the vendee by the 
brother of the plaintiff was executed more than 
12 years before the institution of the plaintifl’s suit 
for possession of a shae in the property on the 
ground that she was entitled to it by inheritance. 
Since the sale the vendee was exercising full rights 





~ 
_ 


‘required. K. L. Gaupa v., EMPEROR . 


‘whether there isa right to take part 
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Adverse possesslon—concld. 


of ownership. It was argued for the plaintiff that 
an act of adversé possession must be brought -to 
the kriowledge of the true owner. before it can have 
any effect against his righta and that even if the 
plaintiff. were aware of the execution of the docu- 


ment, time would not run against her from, that’. 
date asthe portion which was sold, was less than | 


the interest of the brother in the whole of the 
ancestral property and that as long as sufficient 
property were left from which her share could sub- 
sequently be allotted she had neither any necessity 
to object-to it nor even any right to do so: Bye 

Held, that the possession of the vendee was 
adverse from the date ofthe sale even if it were 
without .the plaintifiis knowledge. Further, the 


brother did not by the deed transfer his own un- - 


divided share in the property but transferred a 
specific portion of that property,’ and if ‘in spite of 
knowledge of the deed plaintiff acquiesced for. more 
than 12 years she can have no claim against the 
vendee. - . oy . mae o ia 
‘Held, also that even ifthe plaintiff did assent to 
the execution of that mortgage it was no proof ‘that 
she had renounced her proprietary. interest in the 
ancestral property. S.ER Mo..ammMap NAWAB Kuan 2. 
Aina BIBI Ro cai? ol Pesh.195 
~—~-———- Trespasser's adverse possession, whether 
should be to the knowledge of owner. 
In order. to establish adverse possession it’ is 
necessary that the claimant must hold ` openly 
and as of right for the requisite period. It 
is’ not necessary that he must also prove that he 
did so tothe knowledge of the owner. It is suffi- 
the possession of the trespasser is 
overt and without any attempt at concealment, so 
that the person, against whom time is running, ought, 
if’ he exercises due vigilance, to be aware of what 

is happening. Szant1t Devi v. MANI Sines f 
Ar Lah. 994 


Affidavit—From whom may be taken. 

An affidavit should not be taken from those members 
of the English Bar who are appearing professionally 
in a case in connection with’ which an affidavit is 
Lah. 586 
Agra Pre-emption Act (Xi of 1922),s.° 4 (7)— 
. Proprietor of specific plot in mahal—Tests to. see 

whether he is entitled to take part in administration 


4 


of mahal. i ii ta — 

No doubt the real test laid down by the Législa- 
ture in`s. 4(7), Agra Pre-emption Act, is whether 
the proprietor of a specific plot of land in a mahal 
is or is not also entitled toan interest in the joint 
lands of the mahal or to take part inthe adminis- 
tration ofits affairs, and it is not expressly laid 
down that he should also have the juint liability for 
the payment of the revenue. But in order to see 
hethe in the admi- 
nistraticn of the affairs of the mahal ‘it may be 
necessaly to find out whether there is a joint liabi- 
lity for the payment of the revenue ofthe mahal. 
If the proprietor isa co-sharer within the meaning 
of. the Land Revenue Act, thatis the holder of a 
share inthe khalsa lands of the mahal, then as such 


_he would certainly be entitled to take partin the 


administration of the affairs of the makal and 

would accordingly fulfilone of the requirements of 

the -definition. In that sense the joint liability for 

the payment of revenue would bea very. material 
consideration, PravLaD PRASAD v. CrameLI Kuar 

ee oe Sees UA, FED 

Agra Tenancy Act ‘(Ill of 1926), s. 44—S. 44, 
scope of. ` M aot : 
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Agra Tenancy Act—contd, 


the QOivil Court, and although s. 44 ofthe Act III 
of 1926, would also give a remedy with a limited 
amount of damages in the Revenue Court, still s, 230 
of that Act does not bar the jurisdiction of the 
Civil Court. Jaapamea Sina. v. Ram mE ae age 


$8.44, 230— Suit by landlord to eject 
trespasser—Suit in Civil .Oourt, maintainability 

— 8S, 230, whether a bar. , 

Section 44, Agra Tenancy Act, was enacted in 
order to allow facility to an owner of an agricul- 
tural land in seeking a speedy remedy through the 
Revenue Court, if the defendant had taken posses- 
sion without his consent and if he is prepared to 
accept damages up tothe maximum prescribed, and 
that it could not deprive the landlord of his right 
to eject the defendant through the Civil Court on 
the ground that he (the defendant) is a trespasser. 
It is true ifthe defendant pleads that he is a ten- 
ant ofthe plaintiff, the Civil Court is bound to 
remit an issue tothe Revenue Court fora decision 
of the question as to whether the relationship of 
landlord and tenant exists between the parties. 
JAGDAMBA SINGH v. RAM SARUP All. 477 

8. 271 — Conflicting decrees regarding 
proprietary rights—Issue must be sent to Civil 

Court for decision—Revenue Court itself dectding 

such question—Decree, whether acts as estoppel 

and res judicata. 

Under s. 271, Agra Tenancy Act, tae Revenue 
Court is only empowered to deal.with the whole suit 
where it is clear that the question of proprictary 
right has already been determined by a compe- 
tent Courte Where there is a real doubt about 
the matter, and where there are apparently conflicting 
decrees and orders, then the Revenue Court must 
send an issue upon the question of proprietary 
right to the Civil Court for a decision, If the 
Revenue Court decides.a question of proprietary 
right when it should not have done so, then its 
decree is a decree passed-without jurisdiction. That 
being so, the decree can be regarded as a nullity 
and does not operate by way of estoppel or res judi- 
cata between the parties in subsequent proceedings. 
MouamMad UBAID-ULLAS Kuan v. MUHAMMAD ABDUL 
JALIL Kuan _ Al. 657 
$. 273— Revenue Court recording finding 

under s. 273, on issue referred to it by Civil Court 

Appeal, whether lies against this finding—Proper 

procedure stated, S 

When. a particular issue is referred for decision 
of the Revenue Court, what the Revenue Court 
does is to record a finding under s. 273, Agra 
Tenancy Act on that particular issue. The Revenue 
Court is not seized ofthe whole case which is really 
pending in the Civil Court but has to express its 
opinion on the particular issue which has been sub- 
mitted fo it. The finding of the Revenue Gourt can- 
not be regarded as an order passed by it within the 
meaning of Chap. XV or a judgment within the mean- 
ing. of s. 251 because it is the Civil Court which alone 
is competent to entertain the suit and pass orders and 
deliver judgment in it. The Revenue Court merely 
records .the finding and returns it to the Civil Court. 
That expluins why there isno specification as to the 
forum to which an appeal would: lie, if one were 
allowed;. no direct appeal is allowed from the 
finding ‘ofthe Revenue Court on such an ” issus. 
The only remedy open tothe aggrieved party is 
to prefer an appeal from the decree passed by the 
Civil Court to the proper Court and then challenge 
the finding of the Revenue Court. It may be open 


wa 


to the Revenus Court if satisfied later that he “had 








Agra Tenancy Act—concld. : 


made some mistake in his finding, to submit a 
supplementary finding tothe Civil Court forthe pur- 
pose ‘of information but the trial Court would have 
to accept the finding which had been submitted in 
accordance with the provisions off. 253 (2).* The 
Legislature did not intend’that there should be any 
appeal allowed either from the findingof the Collec- 
tor orfrom the order altering his previous finding 
on review. JOKHAI v. JAWAHIR. LAL All. 17 
Appeal—Abatement—Preliminary decree passed— 
Appeal— Death of respondent who isa necessary 
party, pending appeal— Appeal, if abates in toto. 
When there has been a preliminary decree the 
right of action has been determined; it is merged 
in the preliminary decree and the rights of the 
parties are fixed:'no right of action continues and 
all that remains to be done is to carry out the 
directions contained in the preliminary decres* so 
that the final decree maybe passed. But where in 
the case of an appeal one of the respondents dies, it 
is not possible to apply this principle and to say 
because a preliminary decree is passed an appeal 
does not abate owing to the death of a respondent 
-who is anecessary party because the appeal arises 
from another cause of action: it arises from’ the 
preliminary decree itself and as before the passing 
of ‘the preliminary decree ‘it was necessary that 
all‘ parties interested should be joined, when that 
preliminary decree is put in jeopardy’ in ‘appeal, 
it is necessary’ that all parties interested should be 
joined forthe purpose of the appeal. In such a case 


on the death of the respondent during the pendency _ 


of the preliminary decree, the appeal abates ‘entirely. 

DassUMAL RAMRAKHIOMAL v. MAHOMED Bux “AMIR 

BAKS” Sind 609 

—— Finding of fact— Appellate Court; if can 
reverse it. 

It cannot be doubted that it is within the powers 
of the Appellate Court to reverse the trial Judge's 
finding, upon a question of fact based upon oral evi- 
dence of witnesses, if there is justifiable reason to 
do so. ÜHRISTIAN Yao Kisrepu v, DJORBUA DomPreu 

i i PC 563 
Finding of fact— Case tried without jury 
coming to Court - of 

correctness of lower Court's decision on facts. 3 

No, doubt an appealina case tried by ‘a Judge 
alone isnot governed by the same rules which apply 
to an appeal after a trial and verdict by a jury. 
It is‘a rehearing. Nevertheless before an Appellate 
Court can properly reverse a finding of fact by a 
trial Judge who has seen and heardthe witnesses and 
can' be the best judge notmerely of their intention 
and desire to speak the truth but of their accuracy 
in fact, if must come to an affirmative conclusion 
that the finding is wrong. There is a presumption 
in favour of its correctness which must be displac- 
ed. Onaistian Yao Kistzpu v. Drorpua Domprea 

i PCO 563 

Finding of fact—Hvidence as to tradition— 

Findings thereon by trial Judge—Value of. 


testifying to something which he knew 
true, it is none-the-less true that 


y tobe un- 
prima facie a 


trial Judge who hears and sees how the witnesses - 


give their evidence as to tradition, is better quali- 
fied to form an opinion as to whichis the accurate 
version, than those who have not that advantage, 
Oaristian Yao Kistgpu v. Diorbua Dompren > 





an 


New plea—Pure question of law 
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or’ inter- 
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pretation of document when allowed for first time 

in appeal. i j 

When there is a pure question of law arising 
between the parties or a mere question of interpreta- 
tion of some document the Court may even in 
appeal allow the point to be raised for the first time. 
But the’ question must be an absolutely clear and 
unambiguous one and it should not require the pro- 
duction of any additional evidence. GOPAL SINGH v, 
MUTUAL INDEMNITY & Frvanoz Corporation INDIA, 
Lap All. 983 
Plaintiff asking for decree against both 

defendants—Decree given against one—Appeal is 

competent. ; a 

An’appealfroma decree granting the plaintiff 
relief against only one of the two defendants, whereas ® 
he asks for decree against both of'them is compe- 
tent. Banx or Besar, Lrp. v, MADHUSUDAN LAL 

i Pat. 451° 
———---—-Subordinate Court accepting security as 

suficient—Appeal, when lies. À 

The question whether an appeal lies against the 
order of the Subordinate Court in cases where he 
accépts security as sufficieat can arise only if the 
order is passed by the Subordinate Court suo mote 
as a Court of execution and not where he has passed 
anorder not on his own initiative but under the 
direction of the High Oourt. Anann Das v. Ram 
Bausan Das Pat.139 
—~-_—-Unelassed. suit arising out ofismall cause 

‘suit—Whether makes it small cause suit. 

In the case of an uneclassed suit the mere fact 
that it ‘arises out of a suit which was of a small 
cause nature does not make it a small cause suit, 
Rapua Lat v. Fate 1 MOiAMMAD Lah, 422. 
Approver. Beg Evidence Act, 1872, s. 133 922. 
- -Confession of —Whether substantive evidence, 

Confessions made by approvers are not sub- 
stantive evidence, but may be used only for the pur 
pose of contradicting or corroborating their deposition 
in Court. NITAI QHANDRA JANA v. EMPEROR ' ` 

j Cal. 2018 B 
Arbitratlon—Award—Agreement to refer dispute to 
two arbitrators and on difference to umpire—One 
arbitrator refusing to act—Court ordering other 
arbitrator and umpire to proceed with award— 

Award by them and decree—Reference to them by 

Court, if proper —Plaintiff applying in reviston— 

Revision, competency of —Plaintiff having objected 

before order referring matter, if bound to object to 

award. 

The parties toa suit applied to the Court to refer’ 
their disputes totwo arbitrators G and M and in the 
reference made a provision for disputes being referred 
toan umpire N. AsG@ was related to the plaintiff 
and as he would not act ag an arbitrator, the defen- 
dant applied to the Court to order the umpire to 
proceed with the matter, and the Court passed an 
order to that effect although objected to by the plain- 
tiff In pursuance of that order, M and the umpire 











. N made the enquiry, M passedan award against the 

Although itis true that the acceptance of one - 
version of the tradition does not necessarily involve - 
that a‘ man who deposed to a différent version was- 


plaintiff and atthe foot of that award N made a note 
that he agreed with the award which was accepted 
by the Court and a decree followed. The plaintiff 
applied in revision complaining that the order of the 
Oourt referring the disputes toM and N was without 
jurisdiction : - Pps 

Held: (i) that the revision was competent as the 
only remedy open to the plaintiff to challenge ths 
order complained against was to come to the High . 
Court after the decree was passed ; 

. (2i) that it wasnot open to ‘the Judge to refer the 


dispute to M and to N when M and G hadmade no 
BIO USA A t RS Ot, ais s: : cas 
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award. It would have perhaps been open to the 
Judge to substitute an, arbitrator: in place of G who 
had refused to act ; but he had no power to authorize 
Mand the umpire to proceed with the matter or 
authorize M lone to proceed with the matter and 
pass an award which could be accepted by the 
umpire; 

(442) that as the plaintiff. had already objected 
beforethe order referring the matter toM and N 
was passed, it was not incumbent on him to have 
objected to the award on that ground. KISHNOMAL 
HunpomaL v WAPARIMAL JETHOMAL Sind 487 
Arms Act (XI of 1878), s. 19 (f. Sea Evidence 

Act, 1872, s. 27 i 453 
Attestation. Sss Deed— Attestation 1005 

2 Whether proof of attestors knowledge of 

contents. ` 

The mere attestation of a document is no proof 
that the attesting witness is aware of the contents 
ofthe document. $ ER Monamap Nawat Kaan v. 
AMINA BIBI Pesh.195 
Award — Filing of — Award held valid and was 

.ordered to be filed—Civil Procedure Code (Act V 

of 1908), Sch. TI, paras, 15, 14 (a) (o). 

. Held, after considering all the evidence and cir- 
cumstances, that there was nothing unfair or illegal 
on the face ofthe award nor was there any reason 
to think that the arbitrator acted improperly or un- 
fairly in making it. 

[The award was ordered to be filed and decree 
passed on the basis of it.| Braawan Dass v. NarsInen 
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Bengal Land Revenue Sales Act (Xiof 1859), 
S. < Sze Bengal Land Revenue Sales Act, na 
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ss. 6, 5, 33 — Mistake or omission in 

-spectfication of property—When material — Tests: 

: to determine—Restrictive description of owners not 

correct—Intending bidders misled by misdescription 

—Notice in newspaper confusing Held, sale 

should, be annulled. : 

A mistake or an omission in the specification or 
the description. of the property to be sold may be 
material or otherwise; and what has to he consider- 
ed is whether, having regard to all the circum- 
stances, the specification was sufficiently definite and 
clear to induce likely purchasers to. appear and bid 
at the sale. As fo particulars specified, reference to. 
the entries of names of the proprietors, the Court 
must see that there isno mistake made by wrong 
entry, of names, by omission of names, or any other 
mistake in the sale proclamation which is required 
to be published under the provisions ofthe law, for 
the purpose of seeing that the intending purchasers 
were not misled, 

Where the restrictive description of the owners 
of the property, was a misdescription and did mis- 
lead intending purchasers and the notice that ap- 
peared in the local newspaper was not: less confus- 
ing; that the share to be soldas a residuary share 
was not mentioned at all; and with reference to the 
names of the proprietors it was stated, that’ the 
property that was going tobe sold belonged to the 
Wrong person : 

Heid, that inthe specification or description. of 
the property sold was an irregularity in view: of the 
requirements, of thelaw. That there was, non-com- 
pliance with the requirements, of the law, and 
that there was irregularity in the specification or 
description of the property sold’ for arrears of 


wo oN a 


revenue consisting of: mistakes and omissions: in.the 
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sale notices, in view of which the sale should be 
annulled. Sima Das Caakravarty v. HEMOdANDRA 
KAR Cal. 611 
Bengal Tenancy Act (VIII of 1885', s. 26 (F) (3) 

—'Incumbrance', meaning of--Trees, if constitute 

incumbrance. 

The term ‘incumbrance’ connotes some hindrance, 
or burden upon ownership, some subordinate inter- 
est charged upon or carved out of a parent estate, 
e g, a lease, mortgage, easement, etc., which always 
acts inlimitation of the full rights of ownership in 
the property to which it appertains. Trees cannot 
be regarded as incumbrances within the 
meaning of cl (3) ofs.28(F). Ras BarLayv MONDAL 
v.-RAJENDRA NARAIN MONDAL Cal 641 
- — S5., 26 (ŒF), 76— Landlord omitting to 

include price of trees in notice issued under 

s. 26 (C)—Whether can be compelled to deposit price 

of trees. 

The value of the holding would ordinarily include 
the value of all things that are appurtenant to it, 
and if there are structures on the land which 
amount to improvement within the meaningof s 76 
of the Bengal Tenancy Act, or trees, standing on 
the same, which cannot be separately enjoyed, the 
trees or structures would be regarded as parts of the 
holding. Thus the value ofthe holding would in- 
clude the value of trees as well, and the landlord 
would be bound to, deposit not.only the price of the 
land:ss stated inthe kebala, but the price of the 
treee also, if that is separately shown. But even 
then there is. a difficulty in the way of the purchaser, 
for under cl. (2) of s. 26 UF) the landlord. has only 
to, deposit the price of the property as. specified in 
the notice, and if the purchaser omitted to include 
the price of the trees in the notice:issued under s. 26 
(C) the landlord. cannot be compelled! todeposit the 
price of trees also, Ras Battav MONDAL v, RAJENDRA 
NARAIN MONDAL Cal. 641 
———- 8. 30-A—Suit for enhancement of rent —No: 

prevailing rate. in village—Claim must fail. 

In a suit for the. enhancement of rent claimed 
under s. 30-A, Bengal Tenancy Act, if no prevailing 
rate is to.be found. in the village the claim under 
s. 30-A, Bengal Tenancy Act, must fail. Jaapzo 
NARAIN, SINGH v. TULA SINGH ' Pat. §93 
——— S., 50. Sez Bengal Tenancy Act, 1885, 

„8. 104-B. : 760 
——8. 52 (1):(b). Sre Bengal Tenancy Act, 1885, 

8. 113 : 910 
——s. 76. Sen Bengal Tenancy Act, 1885, 

8. 26 (E) a 641 
——- 88. 104-H, 50— Proceedings: under s. 101-H 

— Benefit. of- presumption under s..50 although final 

publication: has taken place. 

In asuit under s. 104-H, Bengal Tenancy Act, a 
party can claim.the. benefit. ofthe presumption men- 
tioned ins 5Q:of the Act, although final publica- 
tion had taken. place because.it cannot be held that 
the particulars mentioned in s. 115 have been com- 
pletely recorded so long ss any. dispute remains 
pending which would immediately affect the record. 
which ig being prepared. PRATAP MANDAL v. Surpat 
SNEHA - Pat. 760 
~——— 8. 10.9—Seetion as. amendediin 1928: applies. 

to, all cases instituted aften February: 1928, 

Section,109, Bengal. Tenancy. Act, as:amended in: 
1928, is applicable to all suits instituted after 
February 1929. Upay Osanpra CRAKRAVARTY v. 
AMBIKA Op ARAN, CHAKRAVARTY - Gat. 259 
m $8. 113, 52 (1): (D)—‘Holding! in s.113, if 








includes a tenure--Tenure-holder tenants, if 


. entitled, to getbenefitiof 2:.52:(1):(b): 
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The words “such rent” in the last part of s. 113, 
Bengal Tenancy Act mean rent as has been mentioned 
in the beginning of the section, namely rentof a 
fenure or holding which has been- settled under 
Chap. X. In the first part of the section a distinction 
has been made between a tenure and a holding. The 
word “holding” in the last part therefore must be 
taken in the same sense in which it has been used 
in the first part. The word “holding” therefore in 
the last part does not include a tenure QOonsequently 
the tenure-holder tenants are not entitled to get the 
benefit of s 52 (1) (bj, Bengal Tenancy Act, and are, 
therefore, not entitled to claim any reduction of their 
rent on account of deficiency in their area of their 
tenancy by diluvion. PROFULLA NATH TAGORE v. 
MAHAMMAD MALIJA + Cal, 910 

: 5. 183- Custom that on diluvion occupancy 

tenant loses right to reduction of rent and re- 

occupy land on its re-formation—Such custom, if 
barred. 

In a. case of an occupancy holding it is clear 
that ausage whereby a tenant loses his right to 
reduction of rent on diluvion under s. 52o0f the 
Bengal Tenancy Act, and to re-occupy the land on its 
re-formation, is a serious derogation of the rights of 
an occupancy ratyat. Such a usage even if it 
exists is barred by s.'183, Bengal Tenancy Act, as 


being expressly or by necessary implication opposed ` 


tothe provisions ofthat Act. RUDRA Narain SINGH 
v. KEDAR NATH SINGH ' Pat, 754 
—Sch..Ili, Art. 3—-Loss of land by diluvion— 
Landlord: takiny possession on re-appearance— 
‘Whether amounts to dispossession of tenant—Suit 
by him for possession, whether comes under Art. 3, 
‘Sch. IIT, ' a 





Where a tenant loses land by diluvion, and it has | 


been found ins, 145, Criminal Procedure Code pro- 
ceedings, that the landlord took possession of the 
land on its re-appearance, there is no dispossession 
of the tenant by the landlord, and the suit does not 
fall under Sch. III, Art. 3, Bengal Tenancy Act. 
Rupra NARAIN SinGa v, KEDAR Natu SINGH 


i ; Pat. 754 
Bengal Village Chaukidarl Act (Vi of 1870) 
--Mokarari grants in respect of choukidari 


chakrau lands-~ Resumption and settlement with 

proprietor — Pesh khash included in jama and 

mokararidar given right to realise it—Proprietor's 
right to get fair and equitable rent for lands. 

The plaintiff was the proprietor of an estate to 
which certain choukidart chakran lands appertained. 
The defendant was a mokararidar in respect of 
these: lands by virtue of some- grants made by the 
predecessor-in-intetlest’ of the plaintiff in favour of 
his predecessor-in-interest. The lands-were resumed 
and were’ settled by the Qollector under the Village 
Choukidari Act (Act VI of 1870), with the plaintiff. 
The plaintiff after taking settlement from the Col- 
lector ‘made new settlement of-these lands with cer- 
- tain persons ‘That tenant, defendant's predecessor- 
in-interest instituted certain suits against the pro- 
prietor for.recovery of khas possession of these lands 
on the ground that they were choukidari chakran 
lands. .In those suits khas possession was disallowed 
but the mokararidar rightto recover rent from the 
tenants settled by the proprietor was declared, The 
proprietor then instituted suits for settlement of 
fair and equitable rent in respect of these lands. 
It wus contended (1).that the-disputed lands were 
in fact not choukidari chakran lands und weie-nevér 
resumed ; @) that even if there was any resumption 
it -was not. done ander the Village Choukidari Act 
(Act VI of 1870) ;:43). that the’ plaintiff, acquired no 
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title whatsoever on the basis of settlement from the 
Oollector as the disputed lands, were not included in 
the settlement ; (4) that assuming that there ‘had 
been resumption of the disputed - land under the 
Choukidari Act, and plaintiff acquired valid title to 
these lands by settlement from the Collector, the 
terme of the mokarari grant precluded plaintiff From 
claiming any rent in addition to what was fixed - 
by the terma ofthe grant : aa 

‘Held, that the mere fact that pesh khash which 
was being paid by the chovktdars to the zemendars, 
was included in the jama and the mokararidar was 
given the right to realise it from the choukidars, 
would not go to indicate that the zemindar at the 
time of the grants gave up his right to get -fajr 
rent for these lands arising out of events which-was 
not contemplated then. The grants did not take away 
the right of the zemtndar to get fair and equitable 
rent for the disputed lands after they had been 
resuned.-Hris .1Kesa Daw v. Satisu CHANDRA PAUL 
SRICHANDAN MARI SULTAN Cal. 634 
Berar inam Rules, r. Vi. Sse Civil Procedure 

Code, 1908, s. 60(1)(9) . 78 
Blhar and Orissa Excise Aot (ll of 1915), s. 74. 

-Seg Penal Oode, 1860, s. 353 ' 784 
Bombay Courtof Wards Act (I of 1905), s: 4. 

‘Sez Bombay Court of Wards Act, 1905, s. 10 Sim 


—~~-—--—§. 4~ Temporary custody — Conditions neces- 
sary, 

Under the Bombay Oourt of Wards Act, taking 
temporary custody isnot the same thing as assum- 
iag superintendence. The conditions necessary for 
the latter are (1) disqualification under s. 5; (2) 
previous sanction of Government; (3) the actual 
assumption by the Oourt of Wards or some declara- 
tion to that effect; (4) notification in the Govern- 
ment Gazette getting out the fact of assumption and 
the date of the sanction. When theses conditions are 
fulfilled, then: only the property of the landholder is 
deemed tobe under the superintendence of the 
Court of Wards Bompay NAMDEO CO-OPERATIVE AGENCY, 
LTD. v. VIRDHAVAL l Bom. 162 
ss. 10 (1), 37, 4 — Pecuniary liability 

incurred by disqualified landholder after such cus- 

-tody and before assumption of superintendence 

-Whether falls within prohibition of s. 37. 

All that s.4 (l) provides is, that, after the Court 
of Wards has taken action in pursuance of the 
authority conferred upon it by the order of the 
District Court, it has forthwith t». report the 
matter to Government, and that Government 
may either ask him to continueto huld temporary 
custody of the property or may ask him to ‘with- 
draw from it. The assumption of superintendence 
by the Court of Wards unders 6 does not relate 
back to its previous custody by the Court of Warda 
or the order for it under s. 10 (1), but the property 
of the ward must be deemed to be under the super- 
intendence ofthe Oourt of Wards from the date 
when the sanction of the Government was obtained. 
Oonsequeatly any pecuniary liability incurred by the 
disqualified landholder after temporary custody but 
before actual assumption of supsrintendence by the 
Court of Warde does not come within the prohibi- 
tion ins. 37. BomBay NAMDEO ‘0-OPBRATIVE AGENCY, 
LTD. v. VIRDAAVAL l Bom, 162 
Bombay Hereditary Offices Act (HH of 1874), 
-$. 9—Conditions necessary for Collector fur setting 

aside alienation—Hxpression, “passed by virtue of 
_ decree into ownership or beneficial possession of 
; ahaa not watandar’, meaning of. i 
- Section 9,- Bombay Hereditary Offees Act; lays- 


a 
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down twc conditions which have to be satisfied 
before the Collector can set aside an alienation. The 
alienation in question must have place both otherwise 
than by virtue ofa decree or order of a Court, and 
without the consent of the Collector. If- it took 


“place by virtue fa decree it cannot be set aside 


even though the Collector did not consent to it. 


-If the Collector consented to it and ownership was 


transferred in the Revenue Records, it cannot be set 
aside even though there was no decree.’ The words 
“passed by virtue of a decree. into the ownership or 
beneficial: possession of a person not a watandar ” 
surely imply that there must have been a change of 
ownership or pcessession effected by the decree. A 
Révenue Officer can exercise the prescribed powers 
if the conditions mentioned in the statute ‘are 
satisfied but has’ no jurisdiction to determine finally 
whether thcse conditions are in fact eatisfied. ‘ If he 


- ‘holds after inquiry that a land is' Government land 


and déals with it accordingly, or if he holds that 
there has been a breach cf the conditions ofan 
occupancy and forfeits the holding, butthe Civil 
Court comes to the conclusion that the land was not 
Government lund or that the conditions of the 


occupancy had not been broken,’ then the’ order will- 


be "treated as a nullity which.does not require to 
be set aside. MALLAPPA Basyantrao Desar v. TuKkxo 
Narasinua MUTALIK | "++ *Bom. 801 
88. 9, 11—Determination of status of 
_ Watandar by  Collector—Legality of— Grant of 

lands before British Rule—Alienation — Revenue 
~ Authorities, if can set it aside under s.9 er 3.11 
_ +8. 4 (a) (3), Revenue. Jurisdiction Act, whether 
“bars suit regarding such lands. a 
- The determination of the status of being a watan- 
dar isons ofthe matters from .which the jurisdic- 
tion of the Collector is excluded, and, no _provi- 
sion is made inthe Watan Act, for.the determina- 
tion by the Collector of what persons shall be held 
to be watandars, but only, what persons shall ‘be 
recognized as representative “watandars. Where 
there was a grant of lands to the _plaintiffs’.pre- 
decessor before 1827, that is before the introduction of 
British Rule, the Revenue Authorities bave no power 
to sét aside the alienation, under s. .9 or 11, 





Bombay Hereditary. Offices Act, for infact there is no. 


alienation within .the meaning of the Act. The 
orders passed setting aside these’ alienations are 
not duly authorised and cl. (3), Revenue, Jurisdic- 
tion Act, is .no bar to. the suit regarding such 
lands. MALLAPPA . Lasvantrao DEsar ~v. TUKKO 
NARASIN. A MUTALIK 


Bombay High Court Rules, r. 865—-Given in 
~ charge to the Jury, meaning and significance 
éxploined. ` : : 
- The expression “ given in charge to the Jury ” 
is used in r, 869 of the Bombay High Court Rules 
in a teclnical sense. Even: if the prisoners were 
given in charge toa common jury, r. 864 will not 
operate as a bar to thetrial of the prisoners by a 
special jury upon the altered charge Apparently 
r. 065 is not designed to meet such a case. The 
question whethe: the prisoners have been given - in 
charge toa jury must be determined by reference to 
the icim oi the oath administered and the procedure 
followed thereafter. but where after the Clerk of 
the Court calls the prisoner tothe Bur and makes 
the folluwing statement: “Members of the jury, the 
prisoner stands indicted fur that he, on the (stating 


‘the substance of the offences charged in the indict- 


ment). To _ this indictment he has. pleaded not 
guilty and it is your charge to say, having heard the 
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evidence, whether he is guilty or not”, the prisoner is 
‘said to have been given in charge to the jury. 

But where the substance of the offence charged in 
the indictment has not been stated to the jury and ex- 
cept-the fact that the Jury is sworn and allowed to be 
challenged witha view to their trying the prisoners in 
‘due turn, nothing has been done to warrant the sup- 
position that the -prisoners have been given in charge 
‘to the jury, the trial eball take place’on the altered 
charge with a special jury. Emperor y. YEsnhvant 
VITU - - . ' ` Bom.153 
Bombay Prevention of Adulteration Act (V of 

1925), 88.-14, -16--Accused, if can exercise his 

right to insist upon public analyst to be summoned 

and examined -as witness even before accused 

leads -evidence in defence—Presumption under s.14 

(D, whether applies to certificate of public analyst 

produced by accused. . 

Per N. J -Wadia, J.—There is nothing in the 
language of ss..14 and 16, Bombay Prevention of 
Adulteration Act, tosuggestthat the ordinary rule 
-with regard to:the burden of proof in a criminal 
trial is to be departed: from. Section 14 does -not 
deal with the procedure to be followed ina trial 
under the Act :-it merely lays down a rule of evi- 
dence and allows a presumption to- be drawn. 
Section 16 nowhere says that the accused’s right to 
insist upon the: public analyst being summoned and 
examined asa witness isto be exercised only after 
the accused has led evidence in .- his own defence 
challenging the correctness of the public analyst's 
certificate: The language of the section on the 
contrary appearsto show clearly that it is open to 
the aceused at the commencement of the trial, as 
soon-aghe is accused of the offence, torequire the 
Court to summon the public analyst .as a witness, 
and the section provides that if.the accused deposits 
the requisite amount in -Oourt, he is entitled as of 
right to- have the. public-analyst called as a wit- 


mess. - 


- Per Broomfield, J.—Section 14 (1) of the Act ap- 
plies to any certificate ofa publio analyst and not 
only toa certificate on whieh the prosecution. is 
based. -There is no necessary connection between 
it ands, 16. The- rebuttable presumption under 
s. 14 (1): will equally apply to a certificate of a public 
analyst produced by the accused himself, HARIDAS 
VALLAB: DAS v. BOMBAY. MUNICIPALITY Bom. 867 
Bombay Revenue Jurisdiction. Act (Xof 1876), 
, 8. 4 (a) (1)—Suit for order for delivery of posses- 

sion binding on private party and not enforceable 

against Government, whether falls under s. 4 (a) (1). 
- Where a plaintiff seeks an order for-delivery of 
possegsion of property which is merely to bind a 
private party and is not to be enforced against 
Government, the suit may offend against cl. (3), 
but can hardly- be brought within cl. (1) s. 4 (a). 
MALLAPPA BasvANTRAO Desar ov. Tuxko Narasinga 
MUTALIK «st ak Bom, 8Q1 
——— 8. 4 (a) (1), (3)—Prayer for declaration of 

title against Government, whether claim against 

Government. - - 

A prayer fora declaration of the title against 
Government is-not a claim against Government 
within ~the meaning of cl. (1) of s. 4 (a). It may be 
so under s. 4 (a) (3). MALLAPPA Basvanrrao DESAI v. 
TUKKO NARASINHA MUTALIK a Bom. 801 
— &. 4 (a) (1) (4) (3)-—Scope—S, 4 (a), distin- 

guishes between claims and sutts—Cls, (1)- and (4), 

applicability—alerely making Government - party, 

whether brings case under these clauses—Govern- 
ment bound by decree, whetherclaim against Goy- 
` ernment, -- T ae . 
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Bombay Revenue Jurisdiction Act—concld. 


. Ins. 4 (a) of the Bombay Revenue Jurisdiction 
Act, a distinction is made between claims and suits, 
Clauses (1) and (4) speak of claims against Govern- 
ment; cl. (2) speaks of claims to perform duties; 
and cl, (3) speaks of suits to set aside or avoid 
orders. Under cls. (2) and (3) it may not be neces- 
sary that Government should be a party, On the 
other hand, cls. (1) and (4) will, as arule, only apply 
where (Government is a party, since otherwise it 
could hardly be saidthat there was any claim 
against Government. But the mere fact that Gov- 
ernment isa party will not be enough to bring the 
-case under those clauses, The words “claim against 
Government relating to, property or lands | may 
fairly be said to imply that relief of sume kind is 
sought against Government. Government must be 
more than a purely formal party. If Government 
is to be bound by the decree to make any payment 
or to restore any property, or if an injunction is 
sought against Government, the position is clear— 
that is a claim against Government. MALLAPPA 
BASVANTRAO DESAI v. TUKKO NARASIN 44A MUTALIK 
d 7 : Bom. 301 
§. 4 (a)(3). Ses Bombay Hereditary Offices 
Act, 1874, s. 9. 801 
—; §.4 1a) (3)-—Order without jurisdiction— 

Whether should be set. astde—~Relief _ inconsistent 

with such order, if barred-—Order under Hereditary 

Offices Act,,must be by officer‘ duly authorised in 

hat, behalf" within 3. 4 (a); (3). , 

lt is not necessary to set, aside an order made 
without jurisdiction, Such an order is so barto a 
suit, for relief inconsistent with it. An order validly 
made .within the powers conferred by the Watan 
Act (Bombay Hereditary Offices Act) will bar a suit, 
An: order without jurisdiction will not. The order 
‘must have been made by an officer “ duly authorized 
in that behalf’ as cl. (3) of s. 4 (a), says. MALLAPPA 
- Basvantrao Desai v. Tuxko NARASIN a MUTALIK 

: i Bom. 801 
~s, 4.(a) (3)--Suit whether between private 
panties. or against Government, nullifying order of 

Collector made -under Hereditary Offices Aci, 

whether barred under s. 4, (a) (3)— Relief sought not 

affecting position of Government—Government, if 

necessary or. proper party. 
_ A suit.whether between private parties: or against 
Government. which would have ths effect of nullify- 
ing anorder bythe Collector, would be barred by 
3,4 (a), cl (3). If the relief sought does not affect 
the position of Goverament at all, for instance if a 
person seeks a declaration of his status as a watan- 
dar simply with a view to approach the Revenue 
Authorities under s. 36 (3), Watan Act, as it cannot 
be regarded as a suit to set aside or avoid an 
order, in such suits, Government is neither a 
necessary nor-a propsr party. Lf, however, a dec- 
laration of status is sought, and-a claim for possas- 
sion, of lands is made in flat contravention of the 
orders: of the. Revenue Authorities, the suit certain- 
ly comes within the mischief of cl, (3). 
assuming, that . the orders are not 
MALLAPPA BASVANTRAO Dzsaiv, Tukso Nagasin.a 
MUTALIK i aa A Bom. 801 
Burma Ferries Act (H of 1898)—Rules under, r. 4 

—‘Plying for hire’, meaning of—Person crossing 

river with parcels once each. way —Whether ‘plying 

for hire’. 

It is necessary before a person can be said to be 
plying that he waits or attendsat a certain. place 
for hire- by anybody who chooses to employ him or 
requires his services. To crossthe river with par- 
cela once each way onthe arrival and departure of 








ulira vires. 


-get ashare of an inheritance, then 


- lie. 


of 8. 4 (a) - 
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the trains at and from a place cannot be properly 
described as“ plying for hire.” Liu Twa Kes w. M. 
ISMAIL Rang. 236 
Burma Gambling Act(lof 1899), 8. 6 —Money 
found in longyi of Burman gambler— Presumption 
thatit was intended to be used for gambling, tf 

can be drawn. . 

Held, that as it is the usual way for Burmans of 
the class to which the accused belonged to carry 
their money wrapped up in their longyis, no pre- 
sumption could be safely drawn that money found in 
the longyt of the accused was intended to be used 
for the purpose of gaming Maune Tua Zn v. Em- 
PEROR l De Rang. 848 
Burmese Buddhist Law—Marriage—Essentials to 

be proved to establish marriage—Ceremony or open 

living together, if necessary. 

In order to establish such a marriage there should 
be mutual agreement that the parties become man 
and wife coupled with consummation. The cere- 
mohy is not nécessary; it is no more, if it takes 
place, than evidence wliereby the fact of this mutual 
agreement can be proved. Similarly open living 
together isnot necessary but is cogent evidence to 
prove the central fact, the mutual agreement, 
Ma KyIn Mya v. Maune Sit Han Rang, 355 
—— —~- Marriage — Murriuge in Burma between 

Chinese Confucian and Burmese Buddhist woman 

—~Law applicable. : Bee 

The Bu:mese Buddhist Law regarding marriage is 
prima facie applicable as the lex. loci contrautus 
tò a marriage in Burma between a Ohinese Oonfucian 
and a Burmese Buddhist woman. Ma Kyry Mya v. 
Maune Sir Han. Rang. 355 
i —Partition—Law of parvition, tf exists— 
` Remedy of heirs to obtain their shares. 

: Per Dunktey, J.—Strictly, there is no such thing 
as a suit for partition among Burmese Buddhist 
heirs, because they are tenants-in-common and not 
joint tenants of the inheritance. The only way in 
which one heir can obtain his share of inheritance 
from another heir {or heirs who are in possession. 
thereof is by‘dn administration suit, and the whole 
of the property belonging to the estate must. be 
brought to account. Consequently, if an heir is to 
a suit for a 

share of one property out of the inheritance will not 
Ma Pwa Sain v. U Posin Rang..946 
Galcutta High Court Rules and Orders 
(Original Siae), Chap. XXXII, rr. 34, 2,3. SE 
divil Proce.Jure Vode, 1908, O. XLVI[, r.l 653 


* 





‘Calcutta High court Rules, 5. 978 (2), (3). eee 


_ Legal Practitioners Act, 1879, s. 13 (7) 51 
Calcutta Municipal Act ll of 1923), 8$. 157— 
W hên applies —Proof that premises are ordinarily 
occupied by more than one person holding in several- 
ty—Necesstty of —Plaint not contatning such al- 
legation—Evidence of occupation by more than one 
person holding in severatty~Whether suficient to 
envoke aid of s. 157. cote tae 
The only section of the Calcutta Municipal Act, 
under which the entire consolidated rate can be 
levied from the owner of the premises 18 5. 157, bat 
in order to bring that section into operation 
it is necessary that the plaintif should show that 
the premises 1n question are ordinarily occupied 
by more than one person holding in severalty. . 
Held, that where the plaint ‘contained no such 
allegations nor any reference is made to a. 157, 
the fact thab some evidence bearing on the question 
of occupation by more than one person holding in 
severalty was adduced at the trial, was not sufficient” 
to remedy this initial defect more especially as 


a 
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some at least of the persons in occupation of the 
premises were persons holding not in severalty bub 
jointly, and were, moreover, the persons who had- 
sei up 8. title adverse to: that- claimed by the de- 
fendant, and against whom the defendant-ultimately- 
obtained adecree. CORPORATION or OaLourta v SUSIC- 
KUMAR G-sose Cal. 373° 
Caicutta Port Act (Hl of 1890),s. 142—Sconpe of: 
 ~— Work relating to Commissioner of Port's Railway 

—Negitgence—Damages to Calcutta- Corporation— 

Suit for—Limitation—S, 142, applicability. 

An appeal by Calcutta Oorporation had-been made 
to the Commissioner of the Calcutta Port as w statutory 
body to do ‘certain work. To that appeal they 
assented. . The work related to the Oommissioner's 
rfilway track, It was being done on their property, 
and in their interest. The workmen, including the 
Superintendent of Works-were paid by the Uom- 
missioner presumably from statutory funds, and the- 
work was- superintended by them. In what- the 
Superintendent of Works: did-or omitted to do, be 
was solely concerned withhis employers’ business, 
In-point of fact, there was then no contract between 
the'parties ; the work being done was, of an explora- 
tory character. A contract may have been im con- 
templation of- the parties: butit was notin 
being : - 

Held, that the Commissioners did-not:divest them- 
selves of their capacity as a Port Authority, and did 
not assume some-other capacity, in haying the work 
done. And any act-or omission on the part of‘the. 
Superintendent, in construction,-must-be deemed to- 
` have: been done -under: the Gdleutta Port -Act. 
Therefore a suit against the Uommissioners ‘for- the: 
negligenge-on their part,:in construction, causing: 
damage to the Corporation, must be governed by 
8.142 of the Calcutta Port Act. It could not~ be 
argued that.while the Act protects against a claim 
based on breach of statutory - duty, if'does not protect 
against an omission to perform a statutory- duty. 
COMMISSIONERS: FoR TRE-PORT oF UALOUTTA’ Ù. UORPORA- 
TION- OF OALOUTTA . - > "PG 332 
C. P: Debt Goricillation Act(ll- of 1938), s.' 2(f) 

' —fHraud—Power of- Civil Court: toenguire if there, 
` has been compliance- with provisións of- Act— 
~ Jurisdiction of- Board; if can -be questioned: in 

' Civil Courton ground of fraud. ee 

lf the Board had no jurisdiction to try to effect a 
settlement, all proceedings before it would be com- 
pletely invalid, and the ‘Vivil Courts Would have 
jurisdiction.to inquire whether those proceedings: 
were invalid for want of jurisdiction, but-1f the board 
had‘jurisdiction to attempt to effect. a settlement, 
then-the Uivil Courts wuuld- not have jurisdiction to 
inquire whether that jurisdiction Was propérly’ ex- 
ercised; and thelegality or validity of any - orders 
passed in the- exeruise of- the ‘ Muard’s jurisdiction 
cannot be questioned in any Civil Uourt on- any 
ground except perhaps fraud, Ifthe Board:had-no 
jurisdiction thefraud would notcunter it; but it the 
Board had jurisdiction, then the fact tha. ib failed to 
exercise that jurisuicbion, prope:ly would not entitle 
the Civil Cdurtsto question the legality or validaty 
of the orders passed by the Board in the exercise of 
ite jurisdiction, This applies only to suits ur applica- 
tions for execution. SuivpDiIn v. KAMRATAN Nag: 905 
—S.2 (f)— Jurisdiction of Board to efect 

settlement—Nuture of. 

The Debt Conciliation Board has no jurisdiction to 
eflect a settlement except between a debtor as defined 
in s. 2 f; of the O, P. Debt Conciliation Act and -his 
` ereditors, and ifthe Board exercised a jurisdiction 
Which is not conterred by the 0. P, Debt: Conciliation 
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Act, then all proceedings before the Board and orders 
passed by it are invalid. SHIVDIN v, RAMRATAN 

oe E Bo ye enue nae ; Nag. 905 
—sS. 7-A—Amendment of Act by O, P. Act XV. 
of 1936—New s. T-A; whether has retrospective effect 

“Efect of the section, $ 

‘ Section 7-A inserted by O. P. Act XV of 1936 has 
no, retrospective, effect, but in cases where this section 
applies, the result of it is that it is nob open to any 
Oivil Court to say that the Board had not in fact 
jorisdiction, SarvDIN v. RaAMRATAN Nag. 905 
————-8. 8 (1}—Creditor complying with provisions 

`of s. 8° Q)—Board, if can declare that his debt 

hasbeen duly discharged. ` 

- It *is:only where the creditor fails to comply with 
the’provisions, of sub-s. (1) of: s. 8 that the debt is 
deemed .to have been duly discharged under eub-s, (2); 
the Board’ has no jurisdictidn to declare that his 


‘debt has been duly discharged if the creditor has 


complied ‘with the “provisions of sub-s, (1). SulvpIN 
v. RAMRATAN Nag. 905 
G. P. Land ‘Revenue Act (Il of.1917), Chap. Al— 

' Perfect” partition proceedings — Jurisdiction of 
~ Civil Court tn, respect of questions of title, if 

` ousted by Act—Hxtent of powers of Civil Court— 

. Perfect and imperfect partition—Distinction. 

- Fhe O: P. ` Land Revenue Act does not oust the 
jurisdiction of Civil Courts altogether. Section 220 
merely states that no Civil Court shall entertain 
any suit or application with respect +o any matter 
“which the Governor-General in’ Council, the Chief 
Commissioner, or any Revenue Officer is, by this Act, 
empowered” to determine, decide or dispòse of". It 
follows thit the Civil Courts’ jurisdiction remains as 
before with respect to all else, and so it is necessary 
to’ determine in every’case where the question 
arises, whether, the Revenue Authorities have been 
empowered to“deal’ with the” particular ` matter in 
dispute or not, ` ` a ee te 
~“Ohapter XI ofthe Act -dealt with partition, and 
it is important to observe the distinction made be- 
tween perfect: and imperfect partition; not only 
with respect’ to the subject-matter and proceedings, 
bat also as regards the powers conferred on’ the 
Révenués ‘Authorities: Section 169 “contemplates 
duestions-of‘title in'imperfect partition proceedings, 
and’ gives the Depuly’Commissioner certain limited 
powers to deal with. them. There ‘is no similar pro- 
vision in cases of’ perfect partition,- The distinction 
is’ understandable. ‘Imperfect: partition ordinaily 
postulates’ differences between“ the co-sharers. If 
they are’ “agreed among themselves, there 18 no need 
to go to’anoutside authority for the settlement of 
their’ disputes, ‘‘Pérfect partition, on the other hand, 
contemplates either a settlédfact, or a situation in 


which all parties åre agreed, ' 

*- Phe Settlement Officgr, towhom'the application 
for perfect partition has to be’made, ‘has ob been 
given: authority to enquire into objections and 
‘decide: them, at any’rite m OUhap. Xi. kule 3 
merely states that he shall “ record their ubjections.” 
"THe settlement Officer has not been given power to 
decide questions of title in perfecs partition pro- 
ceedings under Chap. XI, and consequently the 
jorisdiction ot the Oivil Courts is not ‘ousied so far 
‘as’ that Chapteris concerned. An order for parti- 
tion does not, therefore, oust the jurisdiction of the 
Civil Gout in respect of ° questions of title; but 
the Oivil Court cannot consider wheather a partition 
should have been made inthe particular circum- 
stances: and whether any ‘particular piece of land 
ought -to’ have been assigned’to this mahal rather 
than’ to that, ‘Section 71>deals with the urea to be 
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reserved for the residence of the inhabitants, and 
s. 80 precludes a Civil Court from interfering after 
a‘year, HARLALPCRI v. LaksaNDuAR . . Nag. 34 
—————-§. 169-Order of Sub-Divistonal Officer 
rejecting objections as late — Nothing to show he 
declined to entertain application—Order, if falls 
within s.-169. 
Wherethere is nothing in the terms of the Sub- 
Divisional Officer's order to show that the Sub- 
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Divisional Officer declined to entertain the applica- 


.tion until the question had been determined by the 


Civil Court, and ali that he said was that the plaintiffs 
had failed to avail themselves of the opportunity of 
putting forward their objections at the time when 
they were called for by proclamation and that the 
objection which was made, wasmade solate that it 
could not be entertained, the order does not fall under 
s. 169,C. P. Land Revenue Act, though in passing 
the order the Sub-Divisional Officer added certain 
observations and suggested that the remeay of the 
objectors lay ` against the vendors in the Oivil 
Court. Umrao v. S.rwa Nag. 601 
8, 220 (n)— Co-sharers seeking partition 
invoking aid of Revenue Officer— Whether can 
question partition in Civil Court. 

When once the co-sharers who seek partition of 
their village invoke the jurisdiction of the Revenue 
Officer under the O. P. Land Revenue Act, they be- 
come bound by the special procedure of that statute 
and their rights and privileges thereon depend upon 
the compliance or non-cumpliance with the special 
procedure which is imperative on them to followin 
the manner laid down by that statute. Where the 
co-sharers move the Revenue Court for partition they 
bring themselves within the provisions of Ohap. XT of 
the G. P. Land Revenue Act, and unless the remedy 
inthe Civil Court was available to them under that 
Chapter, they would be precluded by s. 220 (n) of that 
Act from questioning the partition. Umrao v. SHIWA 

Nag. 601 
c. P. Municipalities Act (H of 1922), s. 66 (1) (k). 

SEE Provincial Small Oause Oourts Act, 1897, 

Sch, II, Art. 8 241 
~m~ 8, 67 (8)—Notrfication of imposition of 

tax, whether conclusive showing tmposttion— 

Evidence to disprove it, if can be given—Hvidence 

Act (I of 1872), 3. 4. 

Under s. 67 (3) of the C. P. Municipalities Act a 
notification of the imposition of a tux is conclusive 
evidence that the tax has been imposed in accord- 
ance with the provisions of the Act. Therefore, 
under s. 4 of the Evidence Act, the Court must 
regurd it as proved that the tax was imposed in 
accordance with the provisions of this Act and must 
not sallow evidence to be given for the purpose of 
disproving it. Ja@aNNaTa Mava@niaam Manwapi v, 
SECRETARY, MUNIOIPAL COMMITIEE, MEHKAR 

Nag.133 
-G. P. Tenancy Act (XI of 1898), 8. 12 (2)—PFro- 

vinctal Inso:vency Act(V of 1920), s. 28 (2), (5)— 

insolvency Court, if can lease out occupancy hold- 

ing of insolvent and distribute lease money among 
creditors. 

No rightin insolvent’s occupancy holding vests in 
the Insolvency Court or in a Receiver under the 
Provincial Insolvency Act, nor can a Receiver be 
appointed to manage such holding under s. 51 of 
the Civil Procedure Uode. ~ 

Where the Insolvency Court leases out the occu- 
pancy holding, has the lease money deposited in 
Qourt, and distributes it amongst the creditors, 
the Insolvency” Court obtains possession of the 
case money by doing sOmething which it had no 
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right to do and, therefore, the Insolvency Court 
is not entitled to retain the lease money for dis- 
tribution to the insolvent’s creditors. But if the 
insolvent himself chooses to lease out his occu- 
pancy holding, the lease money will vest in the 
Court, but it is not open tothe Court to lease out 
the property for him and take the lease money for 
distribution amongst his creditors, VITAOBA Ch1MNAJI 
BANGADE OF PaonaR v. Ma. ADEO Nag. 284 
~ $8.12, 15— Prohibition under s, 12—Noture 
of—Transaction viewed as a whole designed to 
defeat statutory prohibition — Courts will not 
uphold it—Surrender by landlord, if prohibited. — 

Section 12, C. P. Tenancy Act, does not prohibit 
a transferas such. It expressly permits transfers, 
but limite them to the persone specified there. 
Such prohibition as there is was not enacted for the 
benefit of the tenant, but for the protection of his 
co-tenants and heirs. If a transaction, viewed esa 
whole, even though it purports to consist of two, 
parte, is designed to defeat the statutory prohibi-. 
tion, the Courts very naturally decline to uphold it. 
But when the Act does not pretend to protect the 
tenant himself and provides those whose interests 
are being safeguarded with ample remedies to set 
aside alienations which affect them, then the posi- 
tion is very different. 

Section 12, does not expressly prohibit a surren-_ 
der by the landlord and inthe absence of an ex- 
press prohibition or one that is necessarily implied, 
the ordinary law which permits a tenant to surren- 
der to his landlord must be applied. RAMNARAYAN 
y BATTOOLAL Nag. 170 
C. P. Tenancy Act (I of 1920), 5. 41. SRE Landlord 

and tenant j 71 

5. 41— Transfer in contravention of the 
section—Effect—Landiord not claiming right of re~, 
entry—Trespass, if constituted. 

Under s. 41, sub-s. (7), C. P. Tenancy Act, any, 
transfer-made in contravention of that section, that 
is to say, without the consent of the landlord, is 
voidable at the instance of the landlord. It means 
that the transfer is valid until it isavoided by the 
landlord. So long as the landlord does not claim re- 
entry, there is no question of trespass. RaMKARAN Y, 
KANo ATYALAL Nag. 71 
Gertiorari—Writ of, when can be issued. 

A proceeding is none the less a judicial preceeding 
subject to prohibition or certiorari because 16 18 
subject to confirmation orapproval by some other 
authority. An application fur prohibition 1s never 
too late ag long as there is something left for it to 
jperateupon. Estare & Trousr AGENCIES LID. V. 
SINGAPORE IMPROVEMENT TRUST 425 PG 
chila Marriage Restraint Act (XIX of 1929)— 

Scope—Minor's estate in hands of Recetver—Ap- 

plication jor funds for marriage of minor sister 

of minor with minor boy—Purties agreeing to 
perform marriage in place where tt isnot prohibited 

—Court, tf can sanction expenditure. . 

Even assuming thatthe parties to the intended 
marriage are not British subjects and are domiciled 
out of British India, it would surely be wrong i 
principle for the Court to facilitate conduct which 
the Legislature has made penal as being socially in- 
jurious, on the ground that the promotion of the 
contemplated marriage is not punishable by the law 
of the place where itis proposed to celebrate 1, 
More so when the minor's estate is inthe hands 
of the Receiver appointed by the Court and 
where the property, from which the funds for the 
marriage are sought to be obtained, isin the hands 
of the Court, through ita Receiver; the Oourt ought 
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not to sanction it being used for a purpose, of 
which the Legislature has go clearly expressed its 
disapproval. PANMULL Lopua v. GapamuLL LoD: A 
Cal. 309 
Chota Nagpur Tenancy Act (VI of 1908, s, 64 

Acquisition of occupancy right under another 

occupancy raiyat, 

Ogcupancy right cannot be acquired under an- 
other occupancy raiyat. 

A right of occupancy under a landlord is a right 
subordinate to him, but if such a right is acquired 
against a man who himself is an occupancy raiyat, 
the right so acquired is the complete annihilation 
of right of the raiyat and that can only be acquired 
after 12 years under the general law. CaaNpRa 
Mogan Stneu v, Buru Mian Pat. 385 

—-$. 64--Trespass on occupancy holding and 
making korkar therein—No application for eject- 
ment within two years of commencement of korkar 

Occupancy rights, whether acquired. 

If a man trespasses upon the holding of an occu- 
pancy raryat and makes korkar therein, he acquires 
no occupancy rights even if no application for eject- 
ment is made within two years of the commencement 


of the korkar, Cuanpra Monan BINGA v. BUTU MIAN. 


Pat. 385 
$8.66 and 64—Suit by occupancy raiyat 
for declaration of title and recovery of possession 
within 12 years of dispossession— Defendant, if 
can contend that he converted land into paddy land 

and acquired occupancy rights under s. 64. 

An occupancy ratyat should not be deprived of 
his land by a person who trespasses upon it and 
Converts 1b into paddy land, unless the trespasser 
acquire? a title by adverss possession for the 
period prescribed by the general law of limita- 
tion. In sucha case a suit by an occupancy raiyat 
for declaration of his title and for recovery of- pos- 
session, within 12 years of his dispossession is main- 
tainable and s. 66, Chota Nagpur Tenancy Act, 
is & bar to defendant's contention that he converted 
the land into paddy land and, therefore, acquired 
occupancy rightsunder s. 64. Bara Ousatu RAJWAR 
Va ANANDA Raswar Pat, 94 
——§. 78—Object and scope—Tenant parting 
“with raiyati land—Tenancy of homestead becomes 

subject to ordinary incidents. 

Section 78, Chota Nagpur Tenancy Act, was enact- 
ed as a protection to the cultivating tenant, so that 
he may not be turned out of his homestead as long 
as he holds his ratyati land. If he parts with the 
raiyati land, his tenancy of the homestead becomes 
subject to the ordinary incidents and does not 
suffice to keep up his status asa raiyat. 

The Legislature could not possibly have meant 
by s. 78, that though a raiyat may hold one home- 
stead otherwise than as part of his holding as a 
ratyat and use it for carrying on his cultivation, the 
incidents of his tenancy ‘of some other homestead 
held somewhere else for other business shall be 
regulated by the provisions ofthe Act applicable to 
land held by a raiyat. SEORETARY or STATE v.* BENI 
Prasap Sasu Pat. 677 
Civil Procedure Code (Act V of.1 908)--Appendix 

D, Forms Nos. 9,10. Ses Civil Procedure Code, 

1908, 0. XXXIV, rr. 1 4 (4), 12 926 
——-—-8. 2, See Leiters Patent (Rang) 1922, el, 13 

- 822 


- —S. 21-5. 21, applicability. 

- - Bection 21, Civil Procedure Code, does not apply to 
cases of want of pecuniary jurisdiction, or exclusive 
jurisdiction., Its application is confined only to 
‘objections regarding want of territorjal jurisdiction. 
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Ropert HERCULES SKINNER v. JAMES R. R. SKINNER 
` ie ue All, 706 
——§: 36~—Transfer of decree for execution, 
whether mode of execution. 

Transmission of a decree to another Court for exe- 
cution is not a mode of execution Such transmission 
is only a ministerialact and is usually performed by 
the Prothonotary and Senior Master on the Original 
Side. An application under s. 39 for transfer of a 
decree is not an application for execution. It is only 
an application for a step-in-aid of execution In re 
JANKI PRASAD PODDAR r Bom. 877 


S. 41—Transfer of decree to another Court 
for execution—Attachment by transferee Court — 
Objection by judgment-debtor before transferee 
Court dismissed— Appeal to High Court—Record 
sent to High Court with order that case be filed 
and that attachment should continue and future 
proceedings would be continued insame way— 
Certificate under 8: 41 sent to transferring Court— 
Copy of decree not sent — Appeal diusmizsed— 
Transferee Court, held, could proceed with execu- 


ion. 

The Court in Muttra transferred a decree passed by 
it under the provisions of s. 39 and O. XXI, r. 6, etc., 
for execution to Aligarh Court and there was at- 
tachment of certain property of the judgment- 
debtor by the Court at Aligarh and the judgment- 
debtor made an objection to that attachment, and 
the Aligarh Court dismissed the objection of the 
judgment-debtor. The jadgment-debtor filed an 
appeal inthe High Oourt, and an application was 
made forthe record to be sent to the High Oourt. 
The Aligarh Court passed an order that the record 
should be sent to the High Court and as the execu- 
tion proceeding was pending for over a year the case 
should be filed and the attachment should rémain 
and future proceedings would be continued in the 
sameway. Later, the Aligarh Court sent a certificate 
to the Muttra Court under a. 41, but no copy of 
decree was sent. The appeal having been dismiss~ 
ed the Aligarh Oourt proceeded with the execu- 
tion : 

Held, that asthe copy of the decreeremained in 
the Aligarh Court, the Aligarh Court had juris iic- 
tion to continue the execution proceedings and that as 
it stated thatthe. proceedings should begin again in 
continuation of the previous proceedings, the Court 
intended to retain jurisdiction, JWALA PRASAD v. 
DWARKA DuyisHJI MA ABAJ All, 28 

8. 47. See Civil Procedure Code, 1908, 

O. XXI, r. 92 917 


-—— S, 47 —Object of —S. 47, if, can be used for 
investigating matters relating to validity of decree 
when there is nothing illegal about ti — Pier a: to 

_ minority of judgment-debtor — Whether cun ne 
taken in executton—Court assuming jurisdiction 
and passing order purporting to be under s, 47~ 
Whether appealable, , 

Section 47, Civil Procedure Code, is not intended to 
be used for the purpose of investigating matters res 
lating to the validity of the decree itself when on the 
faceof it there is nothing illegal about the dec- 
ree. 

The decree-holder respondent obtained a decree 
against the father of the appellant and the appellant, 
He impleaded the appellant as a major. In execution 
the 3rd defendant obstructed anda petition was put 
in by the decree-holder to have his obstruction re- 
moved and possession of the property delivered 
The appellant then appeared by his mother as 


“guardjan and pleaded that he was a minor. The 
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lower Court Having so found, dismissed the peti- 
tion : 
` Held, that the -point was not one relating to the 
execution, discharge or satisfaction of the decree, 
but amounted toa plea that the decree isvoid and 
that it was wrongly passed by the trial Oourt and 
did not come within s. 47. | 
Held, also, that although the lower Court ought not 
to have made this enquiry, it assumed jurisdiction 
and purported to pass an order under s. 47, Oivil 
Procedure Code, The ‘order,-thoigh wrongly given 
was, therefore, under s. 47, Oivil Procedure Code, and 
appealable. SerauRaJan w. GURUSWAMI PATHAR 
“Mad. 86 
S. 47, 0O. XXI, rr. 66, 69, 90, 9I—S.'47, 
scope—Interpretdtion—Application under s.:47 ‘to 
get aside sale-—Wheéther should be allowed. 
Section 47, Civil Procedure Uode, 1s very wide in 
its terms and in one-sénse all quéstions relating to 
the- exécution, dischurge ‘or satisfaction of the decree 
that arise between' the decree-holder: and ‘the. judg- 
ment-debtor are within the purview of that -section. 
Nevertheless the section ought to be so interpreted 
as not to render redundant the ‘othér prdvisidns 
contained in ‘the Code. The Legislature ‘has 'by 
O. XXI, rr. -89,90 and 91 made provision for setting 
aside sale in certain events, and those rules are 
applicable to applications made by the judgment- 
debtor or by the decree-holder for setting aside'a 
sale irrespective of the fact’ whether-the decree- 
holder or a third person is‘the purchaser, In other 
words, even though the decree-holdér is himself the 
purchaser, the judgment-debtor may under rr. 89'and 
90, and the decree-holder may under rr. 90 and 91, 
apply to set aside-the sale, ‘provided the conditions 


laid down in those -rules ‘are fulfilled. To-hold that | 


as: between the judgment-debtor and ‘the decree- 
holder afl objections to the sale in execution of'the 
decree or all applications to set aside the same 
come within the purview of-s. 47 would, therefore, 
be to render the provisions of rr. 89, 90:and -91 
redundant ənd this would-be contrary tothe re- 
cognized canons of the interpretation of Statutes. 
It follows, that as between the judgment-debtor a'nd 
tho decree-holder only such applications to set aside 
an auction-purchase made by ‘the’ decrée-holder as 
do not come within the purview of. rr. 89, 90 and 
9] aie within the scope of s. 47, Civil Procedure 
Oode. HARINDRA NATH MUKERJI w. Buota NATH 
Sanu ‘All. 559 
S. 50—Legal representative—Attachment of 
debt due to him not yet come to his possession— 

Legality of-—-Security deposit of deceased judgment- 

‘debtor with his employers-~Whether can be attached 

in execution ogainst his legal representatives. 

In the Civil Procedure Oode, there ‘igs no provi- 
sion for attachment in execution against a legal re- 
présentative of either a debt-due:to him or of mov- 
able property that has not yet come into: his posses- 
sion. Consequently the security deposit of a deceas- 
ed judgment-debtor with his employer cannot -be 
attached: by a prohibitory order in execution against 
the legal representative of the judgment-debtor. 
Leone Ai. Ouoy v. Messrs, 'T. D. Finpray'& Sania, 
LTD. , ' Rang. 766 

; -6.55 (4)—Surety bond wnder-—Conditions 

not fulfilled—Proceedings ‘ugainst ‘surety—Option 

liés with Court executing decree atid not -with 

“decrée-holder—Court discharging: suréty—Whether 

can find ‘him liable on remand of case ‘from 

appeal. p“ 

The- petitioners executed ‘a security ‘bond under 
p,--55,- Civil <Procédure Gude, Which pisvided ‘that 
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they would become liable for the decretal money 
upon the happening of two events: (1)if the judg- 
ment-debtor failed to apply to the District Judge 
within the period of one month for being adjudi- 
cated insolvent, and (2) if they (the sureties) failed 
to produce the judgment-debtor before the Court 
when ordered to doso, The judgment-debtor, did 
not apply to the Insolvency Court within the 
period prescribed; but the sureties did produce 
him before the Court on being called upon to 
do so by the Subordinate Judge before whom the 
execution proceeding was pending. The Subordi- 
nate Judge accordingly discharged the sureties 
but the decree-holder preferred an appeal againgt 
the order to the District Judge without implead- 
ing the sureties as respondents and the District 
Judge in their absence set aside the order. The 
Subordinate Judge took up the matter again 
and on this occasion he held, that the sureties 
were liable fo pay the decretal amount: 

Held, that in case the conditions laid down in 
s. 55 were not fulfilled the option lay with the Court 
executing the decree and not with the decree- 
holder to proceed against the surety under 
s. 55 or to proceed against the judgment-debtor. 
The option had been exercised by the Subordinate 
Judge in the favour of the surety on a previous 
oéeasion and the matter could not be re-opened 
before him and therefore his subsequent order 
Was withott jurisdiction. Sarya NARAIN PRASAD Y. 
MAnaBIR PRASAD MARWARI Pat. 955 
—_—--—-8, “60—Amount due under olicy of 

insurance, whether debt within meaning of Transfer 

of Property Act (IV of 1882), s. 3— Such sumount, 


whether attachable under s. 60-Bombay High 
Court Rules (Original Side), 1936, r. 314—Receiver 


—Appointment of, in execution—Previous atiach- 

ment of property, if necessary. 

The term ‘debt’ includes a sum of money due by 
one person to another, which is actually payable at 


. the time; or which is due though not actually pay- 


able ‘then. Consequently the amount due under a 
policy of irisurance is a debt within the meaning, of 
s. 3, Transfer of Property Act, and is attachable under 
s. 60 of the Civil Procedure Code, though it becomes 
payable only on the death of the assured. 
_ It is not a condition precedent that the attach- 
ment should be ‘subsisting for the appointment of 
a Receiver in éxécution. If a decree-holder make 
out propér grounds for equitable or indirect execu- 
tion, namely by the appointment of a Receiver, 
such a Réceiver can be appointed, for there is noth- 
ing in the Civil Procedure Code, or the Rules of the 
Bombay High Court (Original Side) which prohibits 
such ‘an appointment. VARGIYANDAS JAMNADAS V. 
MAGANLAL O4 HABILDAS Bom. 850 
-$. 6O0—Voluntary transfer of house for 
satisfaction of decrée, if prohibited. 

Section 60, Civil Procedure Code, does not prohibit 
a voluntary trazisfer of the house of a judgment- 
debtoy for satisfaction of the decree. Sıra Ram v. 
PHUSAL Sindy Lah. 896 
>s, 60 (1) (G)—-Agriculturist--Test to deter- 

mine if, a ‘person is an agriculturist—Sole or main 

source’ of income, if proper test. 

‘In order to determine whether a person is an 
agricultitist Within the meaning of s. 60 (1) (©), Civil 
Procedure Code, the test is not “main source of 
income" neither jis it “sole source of income”. 
Main, chief, or principal sources of income 
are not, the ‘proper tests. A man’s main source 
‘of “ifttcome may be from tilling the soil but 


‘his “other ~source ‘or sources of incOme may be 


— 
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more than, sufficient to maintain him. The fact 
that. a man’s ineome from tilling the soil may be 
larger than his income from his ownership of 
land or other sources does not make him an 
agriculturist within the meaning of the sec- 
tion. Af the same time there is no reason for 
depriving an agriculturist of the exemption under 
the section because he may have invested money 
in a business or businessesand may derive some 
income therefrém or do coolie work and add to 
his earningsin bad times. The test of sole source 
of income if applied: would deprive him of the benefit 
of the section ‘and the test that he must be a tiller 
ef the soil really dependent: for his living ön till- 
ing the soil ‘and unableto maintain himself other- 
wise, should be preferred. PARYATANENI LAKSHMAYYA 
v. OFFIOIAL RECEIVER, MASULIPATÀAM Mad.198F B 
——~— S. 60 (1) (g)—Berar Inam Rules, r. VI— 

‘Inain under r. VI~—~Nature of —Whether' alienable. 

Inams under r. VI, Berar Inam Rules, which have 
been disposed of-inaccdrdance with cl. 2, ofr. V are 
aliénable during the lifetime of:the grantee but not 
beyond, subject of cotirse to any rights of resump- 
tion which. Government may choose to exercise. 
Oonsequently, it does not fall within s. 60 (D) 19), 
Givil Procedure Code, and is “ttachable. YADEO 
NILKANTH DESGPANDE v. JANKIDAS Narsinepas Moata 

l ` Nag. 78 

—'§§. 64, 73-—S. 64, Ezplanation— “Claims 

eńforcéable under attachment” — Whether include 

claim for ratéable distribution—Buch ‘claim, when 
arises, 

“A ‘elaim ‘enforceable: under the attachment” is 
a claim*which would .be made by a person purchas- 
ing‘the -property attached-and sold in ‘execution 
of a decree, including claims for rateable distri- 
bution, 

A claim can only arise under an ‘attachment 
when some sort of ‘transaction has taken place, A 
person who proposes to -purchase ‘in ‘a sale in exe- 
cution of a decree‘u property which had been 
attached could not’ be eaid to have a claim under 
the attachment; not until he had purchased would 
sucha -claim arise. 

A -right to rateable distribution is conditional 
upon ‘there being assets in the hands of'the Court. 

‘Where the property had never been sold by the 
Court but it had ‘been sold by private treaty and‘con- 
acaneculy no proceads came into the hands of the 

ourt: f 

>Held, that it could notbe said that there were 
any assets held bythe Court. Keparwatr v. Rap: EY 
La ; Pat.. 353 

= 8.68, O. XXI, 1r..99—Sale by Collector on 

transfer to-him of decree unders. 68—~Validity 
of sale, if can be-considered by him—Application 
to set aside sale on ground of irregularity, not 
assatling sale as null and void—-Application, ‘one 
under O XXI, r. 99—Substantial injury must be 

‘proved. 

-In cases in which the execution of decrees is in 
accordance with: s: 68, Civil Procedure Code, trans- 
ferred to the Collector an objection to the validity 
of a sale on any ground whatsoever cannot be 
entertained by the Court executing the ‘decree. It 
is not open in such a case either'to the decree- 
holdér orto the:judgment-debtor tò assail the vali- 
dity of the sale by means of an application under 
s. 47,. Oivil Procedure Code. If the sale is held by 
the Collector and it is null and void, neither the 
Collector nor the execution Court can set aside the 
‘sale on that ‘ground irrespective'of the fact whether 
. the deoree-holder or a third person ‘is the auction- 








GENERAL INDEX 


Civili Procedure Code—contd, 


purchaser, and a suit by the aggrieved party to set 
aside the sale on the ground that it was a nullity 
is maintainable, 

Judgment-debtor applied to set aside the sale and 
the ground for setting aside the sale as mentioned 
in the application wasthat there was material ir. 
regularity in conducting the sale that had resulted 
in substantial injury to the judgment-debtor. The 
application went on to state that the sale was illegal 
and irregu‘ar, but the validity of the sale was not 
assailed by the judgment-debtor on the ground that 
the sale was nulland void. The Oourt that ac- 
cepted the bid of the decree-holder had undoubted- 
ly jurisdiction to hold the sale and property that 
was sold was liable to sale: 

Held, that the application of the judgment-debtor 
for setting aside the-sale was not only in fact but 
in substance as well, under O, XXI, rv. 90, Civil 
Procedure Code, and, therefore, not an application 
under eg, 47, Civil Procedure Code. The application 
could, therefore, b3 allowed only if the judgment- 
debtor succeeded in proving not only material ir- 
regularity in publishing and conducting the sale but 
also the fact that substantial injury had resulted to 
him by reason of that irregularity. Harinpra Nata 
Moxersiv. Bsona Nata SAHU All. 559 
~——_-—-—- S, 73—-Application for rateable distribution 

—Court must find as a fact if it is prior to deposit 

of proceeds. 

Where an application for rateable distribution is 
made on the very day on which the sale proceeds 
are deposited in Court, there is no warrant for the 
assumption that the application must have been 
made prior to the deposit. It must be found as a 
fact whether the application was made prior or 
later. KUNDULA RAMAYYA v. BANGARU RANGARAJU - 

Mad 883 

S. 73-—~ Decree against father — Another 

decree against father and sons —— Assets realised 

from joint family property—Judgment-debtors, if 
same, 

Where there isa decree against the father and 
there is also a decree against the father and sons 
and where it is admitted that the property from 
which the assets aro realised bythe sale was the 
property of the joint family of which the father 
and sons are undivided members the judgment- 
debtors must be held to be the same for the pur- 
pose of s. 73, Civil Procedure Oode. Once there is a 
decree against the father the creditor is entitled to 
enforce the said decree against allthe joint family 
property including the shares of the sons until the 
sons choose to take exception to it either in execu- 
tion or by way ofa suit that the said debtis one 
which they are not liable to pay under the Hindu Law. 
So long as the decree stands and the property sold 
ig joint family property, no question as tothe bind- 
ing nature of the debt arises in the consideration of 
the question whether the judgment-debts are the 
game. KUNDULA RAMAYYA v. BANGARU RANGARAJU 
l . Mad, 883 
$. 73-—Hxecution of decree stayed on 

immovable property being given as security— 

Proceeds of such property are not liable to rateable 

distribution tf charge ts created on the property. 

The execution of a decree as against oneof the 
defendants was stayed on his furnishing security of 
immovable property for the decree amount. He 
executed a security bond which stated inter alia 
“until the afdresaid decree amount is fully realised, I 
have kept the aforementioned property belonging to 


« 





“me, viz., my house ‘worth, about Rs. 1,000 as securi- 


ty. I shall not alienate inany manner the said 


= __ ma) 


-and that therefore ‘it must 
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house until the aforesaid decree amount is fully 
satisfied.” Application was made by another decree- 
holder for rateable distribution out of the sale 
proceeds of this property : 

Held, that the surety bond andthe decree clearly 
created a charge on the property concerned in 
favour of the decree-holder whose decree had been 
stayed and under s. 73 proviso (c), and the proceeds 
of the property were not available for rateable distri- 
bution. The whole question when considering rate- 
able distribution in a matter of this kind is to con- 
sider whether the property is open to the other dec- 
ree-holders and if itis charged as security for a 
specific decree, it is not so open. KRISHNA MURTHI 
AYYAR V, PASUPULETH MUNUSWAMI Mad.15 
—_———-§, 92. SEE Trusts 290 

s. 92 — Notification empowering Mr. H., 
Subordinate Judge, to hear suits under s. 92— 
Held, the Court was empowered to receive. plaints 

der s. 92 (1). 

By a oa atibic the Bombay Government em- 
powered Mr. H., Virst Class Subordinate Judge, 
Dharwar, to hear suits which may be instituted for 
any alleged breach of any express or constructive 
trust created for public purposes of a charitable or 
religious nature, or where the direction of the Court 
is deemed necessary forthe administration of any 
such trust, A suit under s. 92, Civil Procedure 
Code, was filed in his Court and it was argued 
that the notification did not satisfy the require- 
ments of the statute and that the empowering 
of. an individual Judge to hear suits -0f a certain 
class which may be instituted had not the 
effect of making the Court over which that Judge 
presides, a Court duly empowered in that behalf 
within the meaning of s. 92 sd that a suit may be 
lawfully instituted there: l 

Held, that it was not necessary for the notifica- 
tion to mention the power to entertain plaints, for 
that power is included in the general grant of 
jurisdiction, and is nowhere expreesly mentioned in 
the Code and that the Court of the First Class 
Subordinate Judge presided over by Mr. H was a 
Court duly empowered in that behalf within the 
meaning ofs 92 (1). Govinp Sripap LOKHANDE V. 
Gupinivas KRISHNA HEBBALI Bom. 1 F B 
S. 92—Suit for declaration that certain 

property was private property — Arbitration — 

Award that it was publictrust and scheme framed 

— Held, award must be limited to declaration that it 

t property. 

The plaintif Filed a suit in which he asked for 

declaration, injunction and possession of a certain 


-Tikana property as his own private property. lt was 


contended by the defendants in their written state- 
ment that the property was not the private property 


‘of the plaintif, bub was a public, charitable and 


religious trust. Issues were raised and the suit was 
referred to arbitration. The arbitrators gave an 
award in which they dealt not only with the suit 
property in the plaint but they set out a scheme of 
management of the property which they declared was 
not the private property of the plaintiff, but a public 
igi trust : 
Eid that asthe suit was framed, it was not one 
under s, $2. The arbitrators had no jurisdiction to 
decide what the Court would not have jurisdiction to 
decide. Sofar, therefore, as the award of the arbi- 
trators offended against the provisions of s. 92, Oivil 
Procedure Code, and in effect granted reliefs that 
could only bé granted in a suit under s. 92, Civil Pro- 
cedure Code, the award was without jurisdiction 
be limited only to the 


- 


Civili Procedure Code—contd, 


declaration that the property was trust property 

as this was the only relief which could have been 

awarded ifthe Court had heardand decided the suit 

and passed the decree. GANGARAM v. KESHAVDAS 

Drwanbas Sind 102 

~S. 92--Suit not capable of being brought 
under s. 92 -- Provision of section, if can be evaded 
by reference to arbitration. 

Where a suit could not be brought under s. 92, 
Qivil Procedure Code, except upon the conditions 
therein laid down, the provisions of this section can- 
not be evaded merely by a reference to arbitration 
upon contentions raised in the written statement 
and arbitrators cannot decide upon matters of public 
right which the law provides shall be brought into 
issue only in a particular manner. GANGARAM v. 
KEsHAVDAS DEWANDAS Sifa 102 
S. 92—Suit under— Onus—Nature of proof 

required for removal, 

Ina suit under s. 92 of the Code, just as much as 
in all other suits, the onus of establishing a case 
for the reliefs asked for is onthe plaintiffs, Prakasa 
CHANDRA Nag v., SUBODH Cuanpra Naa Cal. 220 
~ S, 92--Suit under s. 92—Nature of. 

A suit under s. 92, Civil Procedure Code, is not a 
suit for the determination of private rights as between 
the plaintiffs and the defendants and matters in 
difference in such a suit cannot be referred to arbitra- 
tion. Where the law has given jurisdiction to 
determine a matter to specific tribunals only, deter- 
mination of the matter by other tribunals is ex- 
cluded. GANGARAM v. KEsHAVDAS DEWANDAS 

Sind 102 

~ $, 105, O. IX, r. 13— Affecting the decision 
of the case’ in s, 105, meaning of—Ex par decree 
~set aside—Dismissal of suit on re-hearing—Appeal 

—Order setting aside ex parte decrez, if can be set 

aside insuch appeal. 

The words “affecting the decision of the case” in 
s. 105, Civil Procedure Code, mean affecting the deci- 
sion of the case on ite merits. An order setting aside 
an ex parte decreo does not constitute an order affect- 
ing the decision of the case; itis an order securing 
that the case shall be re-heard upon its merits, Con- 
sequently wherean ex parte decree is set aside by 
the trial Court because it was satisfied that the defen- 
dant was prevented by sufficient cause from appear- 
ing, and on dismissal of the suit on re-hearing, the 
plaintiff appeals, the order setting aside the ex parte 
decree cannot be set aside in such appeal YEIK 
Lee v. Araoor BIBI hang. 43 F B 
s. 110“ Amount or value of subject-matter 

of suit in the Court of first instance”, meaning of. 

The words “the amount or value ofthe subject- 
matter of the suitin the Court of the first instance”, 
in s. 110, Civil Procedure Code, mean the amount 
or value at the institution of the suit, and not at 
the date of the decree in the Court of first instance, 
which meaning is not affected by the alternative 
condition which follows inthe section. Ban Ras v. 
MAHANTO Lah. 469 

S. 110—Claims indirectly connected with 
subject-matter-~Whether can be added to make up 
valuation—Directly or indirectly’, if refers only 
to existing suits. 

Where in orderto make up the prescribed limit 
of valuation for appeal to the Privy Council, several 
claims indirectly connected with the subject-matter 
of the suit are sought to be added the indirect re- 
lation must not be too remote and the phrase 
* directly or indirectly " refers to suits in existence 
and cannot be stretched to cover suits not yet 
brought. The indirect relation must be decided 


` 
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with reference to actual circumstances atthe time 
and not to circumstances which are remote. On 
the other hand, the possibility of future suits may 
be taken into consideration if such suits will be 
affected by the doctrine, of res judicata. Ban Ras v. 
MA. ANTO Lah. 469 


— —— 8, 110—Subject-matter less than Rs. 10,000~— 
Détree for mesne profits of suit property obtained 
in another suit, if can be added. 

Where, the subject-matter ofa suit in the Court 
of first instance was less than Rs. 10,000, in order 
to make up the valuation, the applicants for leave 
toappeal to Privy Council cannot add the amount 
qf the decree for mesne profits of the property ob- 
tained ina separate suit Ban Raz v. Mavanto 

8 Lah. 469 

-—-——§. 110— Suit for declaration as to whole pro- 
perty and for possession of small item—Suit valued 
at less than Rs. 10,00U—Application for leave to 
appeal to Privy- Council—Plaintiff, af estopped 

‘from showing that value of subject-matter was over 
~ Rs. 10,000—Principle of approbate and reprobate, tf 
applies. >- - >- 

Where in a suit for declaration, although the 
dečlaration prayed for by the plaintiff related to the 
whole of the property, the prayer for possession re- 
lated only to comparatively few items, the prayer for 
a declaration can only be valued on a notional basis 
and the suit as a whole can onlyhave a notional 
valuation even for the purposes of jurisdiction. If 
the plaintiff puts in his valuationat less than 
Rs. 10,000 and the claim is valued at lessthan Rs. 10,000 
in appeal also and he files a petition for leave to 
appeal, praying that a certificate should be issued 
under s, 110, para, 1, Civil . Procedure Uode, he is 
not estopped nor barred by the rule that a man can- 
not approbate and reprobate from showing that the 
value of tle subject-matter ofthe suit and the appeal 
is Rs, 10,000 or over within the meaning of s. 110. 

The statement in the plaint that for the purpose of 
jurisdiction the value of the suit is of a particular 
value, may be taken as an admission under ss. 21, 22 
` and 23, Evidence Act. Butan estoppel under s. 115 
isa very different thing. For raising: an: estoppel 
the declaration, act or omission must be made with 
the intention of causing or permitting another persons 
to believe a thing to be true and act upon such belief. 
Estoppels must be specifically pleaded and strictly 
proved. They operate between the person making the 
declaration and the person believing and acting upon 
it~and the representatives of those persons. There- 
_ fore before an estoppel can be relied upon, it would 
in the first place have had -to be alleged and proved- 
that the plaintiff intentionally caused the defendant 
to believe that the subject-matter of the suit was less 
than Rs. 10,000 and not more. Govinpg.al LALLU- 
BaAl PATEL v. DAnyaBaal Nat, AB. At Paten Bom. 717 


——-~8, 110 (2)—‘“Some claim or question to or 
respecting property’ in s. 110 (2), meaning of. 
‘The words “some claim or question to or respecting 
propeity” in s, 110 (2), Civil Procedure Code, must 
be interpreted to mean some claim or question to or 
respecting property additional to or other than the 
actual subject-matter in dispute in the appeal. 
GovInDBgal LALLUB. AI PATEL v. DaryaBual Nataa- 
Bu Al PATEL Bom. 717 
—-— $, 115. See Provincial Small Cause we 





Act, 1887, s. 25 


- 





8,115—Appeal before District Judge under 
3. 476-B, Criminul Procedure Code (Act V of 1898) 
_— District Judge considering evidence and directing 
coniplaint to be made against applicant for 
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prosecution under s. 193, Penal Code (Act XLV of 

1860) —Reviston against order, if can be entertained. 

Where in an appeal filed before him, under 
s. 476-8, Oriminal Procedure Oode, the District 
Judge considers the evidence and directsa com- 
plaint to be made against the applicant for his 
prosecution under s, 193, Penal Code, the High 
Jourt can entertain the application in revision 
under s. 115, Oivil Procedure Code, against that 
order. Sreani LAL v. SURAJ Sa: AI AH 125 
$8, 115, 151, 0. XLI, r. 25—Remand under 

O. XLI, r. 25 or 8. 151—Aigh Court in revision, if 

can examine evidence—Powers of High Court, 

extent of. 

When acase is remanded either under O. XLI, 
r. 25, Civil Procedure Code, or under s. 151, the High 
Oourt in revision cannot examine the evidence on 
which the finding is based. The question whether 
the Court of first instance or the lower Appellate 
Oourt takes the evidence, is immaterial. The powers 
of the High Court are limited by s. 115 and all that 
can be done is to determine whether the lower Court 
exercised its jurisdiction with material irregularity 
in arriving at the finding it did on the issue remanded 
to it for trial. The objections to the findings cannot 
travel bevond that. BALAJI v. VISHNU Nag. 527 

: S. 144—“Court of first instance” in s. 144, 

‘meaning of. 

The expression “The Court of first instance’ in 
s, 144 is used in contra-distinction to the expression 
“Court of Appeal", and means the Court which 
passed the decree or if that Oourt has ceased to 
exist, the Court to which the proceedings are trans- 
ferred in substitution for the Court which passed the 
decree. Ropert HERCULES SKINNER v. James R. R. 
SKINNER \ All, 706 

s. 144—Notification regarding re-distribu- 
iion of territorial jurisdiction made applicable not 
to pending cases butonly to “future business” — 

Application under s. 144 out of pending case, 

whether “future business,” 

A notification regarding re-distribution of terri- 
torial jurisdiction of Oourts mentioned that it will 
not apply to pending cases but only to “future busi- 

8 s, 





g”: 

Held, that an application for restitution under s. 144 
arising out of a pending suit còuld not be treated as 
‘future business’. RoBERT HERCULES SKINNER v. 
JAMES R. R. SKINNER / All. 706 
S. 144— Restitution —Application for restitu- 

tion, whether one Jor execution. 

So far asthe Allahabad High Court is concerned, 
applications for 1estitution under s. 144, Oivil Pro- 
cedure Gode, are not applications for execution, 
RopertT HERCULES SKINNER v. JAMES R. R, SKINNER 

All. 706 . 
———-— S, 144, O. XLV, r. 15—Party successful 
before Privy Counctl—Application for restitution 

— Whether should appiy to High Court under O. 

XLV, r. 15—Proper procedure — High Court, if 

can under O. XLV,r. 15, decide to which Court 

restitution application lies—High Court so deciding 

— Opposite party, whether can ratse objection that 

Court is not competent to decide application. 

When a person who succeeded in his appeal before 
His Majesty in Council applies for restoration, there 
is no necessity for him to make an application under 
the provisions of r. 15, O. XLV, Civil Procedure Code, 
It is his right to approach the Court which passed 
the decree, that ia to say the Court of first instance, 
and claim that in view of the reversal of its decree 
by a higher Court, it should pass an order restoring 
him to the position in which he was before the decree 
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of. the Court of first instance was passed. Similarly 
the Court of first instance has an inherent power 
which is now described in s. 144, Civil: Procedure 
Oode, to. direct restitution. There is nolaw under 
which a person claiming restitution is compelled to 
first make an application to the High Court under 
the provisions of r. 15, O. XLV. It is only 
when he has to make an application for 
‘execution of avy order of His Majesty in Council’ 
that he has to apply in the first instance to the High 
Oourt whose decree has been reversed in appeal. 
When, however, he only seeks restitution to which 
he has become entitled by reason of the decree of the 
Privy Council, then it isnot necessary that he should 
first make an application to the High Oourt. ~ 
High Ccurt cannot decide, when entertaining an. 
application under O. XLV, r. 15, to which Court ap- 
plication for restitution has to be made. Hence the, 
order ofthe High Court under O. XLV, r. 15, that the 


_Testitution application should be made ina particular 


Oourt, does not prevent. the opposite party from 
raising the plea that the Court is not competent to 
decide the application, The question as to which 
Court was competentto hear the application under 
8. 144, Civil I'roccedure Code, does not become res 
judicata between the parties. Roperr HEROULES, 
SKINNER v. James R, R. SKINNER `) All, 706 
—S,146—“ Any person claiming under him,” 
interpretation of-——Section contemplates change of 





title after decree—Transfer after. rent becomes due 


_ Section does not apply. 

The words “any person claiming under him" 
as used in s. l48, Civil Procedure Code, must 
be interpreted in such away that the interpreta- 
tion could hold good in all cases. Section 146, 
Qivil Procedure Gode, contemplates a` change of title 
after the decree, and.has no application to a’ cise 
in which the transfer, was_made before ‘the rent 
became due. l 

In 1913, S who was an under-proprietor of an 
eight annas share in village made a mortgage of 
the aforesaid share in favourof:M. The mortgagee 
subsequently obtained a decree for murtgagee pos- 
session and got possession of the eight annas under- 
proprigtary share about the end of June 1916, 


Thereafter the mortgagee obtained a decree for sale’ 


on the basis of the mortgage. In execution of this 


decree the eight annas share of the village wag! 


sold and purchased by the mortgagee on May 20, 
1924. This sale was confirmed on July 3,1924, On 


“ June 24,1926, the superior proprietors, instituted a 


suit for arrears of under-propristary rent for 133] 
Faslt The claim was decreed against S on Septem- 


ber 28, 1926. On March 20, 1934, an application for © 


execution was made by the decree-holders against. 


the sons of M: 


‘Held, that M did not hold asabordinate interest 
under S. Admittedly he acquired his mortgagee 


' rights in the property in respect of which. the 


decree for arrears of rent was passed long before 
the arrears of rent in question became due, and also 
long before the institution of the suit in which the 
decree was passed and consequently,'s. 146, Civil 
Yrocedure Code, did. not apply, to the case, and the 
decree-holders could not enforce execution of the 
decree against the sons of M. Leni Ram v. D. R, 
Kunwar i Oudh 788 
Sez Civil Procedure Uode, 1908, s. 115 527 
Sze Civil Procedure Gode, 1908, O. J, r. 10 819° 
‘See Civil Procedure Code, 1908,O.XLLr.1 685 
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default—Application under, s. 151 for admission 
beyond 30 days—Limitation applicable— Applica- 
tion of Art. 168, whether excluded. 

There is nothing inthe terms of Art, 168, Limi- 
tation Act, to exclude an application made under 
s. 151, Civil Procedure Code, for the re-admission of an 
appeal dismissed for want of prosecution from the 
operation of the article Under Art, 169.the period of | 
limitation for the re-hearing of an appeal heard 


` ex parte is 30 days from the date of the decree in 


appealLor, where noticeof the appeal was not duly 
served, when- the applicant has knowledge of the. 
decree. Thus it is clear that whereas in the case of 
the appellant limitation runs from the date of the. 
dismissal, in the case- of the respondent limitation 
may be reckoned from the date of his knowledge of the” 
decree, if notice of the appeal was not duly served on 
him, The appellant cannot escape the operation of 
Art. 168even ifthe application for admission of. 
appeal dismissed for default could lie under s. 151 
‘of the Code of Civil Procedure. FIRM Anant RAM- 


~Mana@at Ram v. Frem Kam Sarup.& SUKHDEO PRASAD 


Oudh 165 
m O, i, rf. 3, 2. Sez Transfer of Property Act, 
1882, s. 67-A ; _ 126 
a0. 1, r. 9;—Adding party at late-stage—When, 
can be allowed—Conduct of party —Consideration: 
of. 
It:cannot be said that there is any rule of thumb; 
by.which a Court can say whether the plaintiffshall: 
be allowed-to add a. party at a late. stage or not. 


~ Order I, r. 9, is still the rule to; be,applied at any; 


stage of a proceeding; andthe plaintiff should only be. 
refused that equitable relief when his conduct,has. 
been such as to disentitle him to it. Ooyrts will; 
not lightly dismiss a plaintiff's suit unless .his con- 
duct has, been such that he doesnot deserve the con-. 
sideration of the Court, If he has behaved in a fair, ` 
and straightforward manner and the adding ofa 
party would not unduly. prejudice the defendants, 
his suit should not be dismissed because of some 
technicality. Narayana NAIR v.O.BKUNNI Mad, 242. 
O. 1, r. 9—Non-joinder—Suit, if should; be, 





made by the, Courts tothoss cases ia which the | 
plaintiff-has persisted intwọ or more Courts in not, `“ 
adding the necessary - party, even when he has: been. 
given an oppoitunity.to doso. KAZAKKEPATI T- AVAZHI 
T ..ARWAD KARNAVAN & MANAGER, O.. BROTI AMMA's: SON, 
NARAYANA NArIRY TaAVaLAPaRsa KOMLI'SSON U. EKUNNI 
‘ : Mad., 242. 

O. i, r. 10—Member of. joint family. con- 

- tending. that act of manager was beyond , powers— 

Whether a- necessary party on proper party, in: 

suit on. morigage by manager. 

Under O. I, r. 10, Oivil Prosedure Code,” the 
Court has power to add a defendant if the 
Cowt thinks that he ought to have been joined 
or his presence before the Oourt is nec3assary to 
enable the Court effectually and completely to 
adjudicate upon and settle all the questions- 
involved in the suit. 

A member of a joint Hindu family who contends 
that the action of the manager was beyoud his- 
powers as manager, is not properly represented’ 
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another suit, and,.in.order to avoid multiplicity 
of proceedings, he ought: to be joined‘.as a proper: 
though not a necessary party. Morizam ù, LaLosanp 
GULABCHAND so Nag. 192 
—~——-— 0. 1,-r. 10—Plea of jus tertii set up—Suits 
in which interest of. public are .involved—Owner- 

. ship of Government in question — Desirability - of. 
making Government a party. — ae ee 

In cases where the plea ‘of jus tertii is.set up it is 
generally’ considered desirable to make the person 
whose title is set up, a party to the suit<to avoid 
multiplicity of litigation. Therefore, in cases-where 
the interests of the public are involved ‘and the 
ownership of the Government is in question, it is 
very desirable and sometimes quite necessary to: 
make the Government. a' party and avoid multi- 
~ plioity of proceedings.. `. A ae . ; 
‘This isso, in cases where the Municipality does not 
assert a title in itself but. sets up title, in ‘the’ 
Government‘and claims to exercise certain rights 
over the site -in question by virtue of the vesting- 
of the said property by statute for limited pur- 





poses. KrishnasawMY.- Naipo-». MUNIOIPAL ‘Councit, - 
facie > i o o 2 Mad 919 
erme. |, r; 10,8. 151—Suit: for money —Petition 


_ for appointment of Commissioner — Both parties 
-agreeing to abide by -repori~Power of. Court- to 
transpose defendant as. plaintif-to give decree— . 
Court, if made arbiter by agreement. : 
The 2nd defendant, the son of the plaintif, was ` 
& servant or agent of the lst-defendant. The 2nd 
defendant used a sum of money belonging to -his 
mother for the: purpose of the ‘business of the lst 
defendant’ and the plaintiff brought a.auit against.. 
hér son and his principal to recover this sum.: 
The. plaintiff put in a petition for the. appointment 
of a Commissioner to settle. the accounts of -defen- 
dants Nos. 1 and 2, as she. was willing to take what- ` 
ever was found due on accounting. Both the defen- 
dants endorsed this.application with a statement that - 
they. had no' objection to the appointment of-a Come” 
missioner and that each. was’ willing. to pay the 
other, what. might be found due from the one to the - 
other upon account being: taken, and that-the— 
Court might pass a decree for the. amount found 
due: A Commissioner was appointed and he ‘sent 
in a report to the Court to the effect that a certain 
sum of money. was due‘by the Ist defendant to the. 
2nd defendant on account. The Oourt was then . 


' faced with the difficulty of granting a -decree in 
' favour of somebody who was not the plaintiff. A - 


| petition.was, therefore, put in by the plaintiff, to 


' transpose the 2nd defendant as 2nd plaintiff,- An 


l oponon was raised on the ground that O. I, r..10; 
did not apply and that, therefore, no such trans- 
position could be made: en, 
Held, that the lst defendant. should not be allowed 
: to resile from the agreement entered into freely by 
‘ him to -pay whatever might be found due by the 
; Commissioner and to avoid having that debt em- 
‘ bodied in a decree. By the agreement the Court. . 
! became an arbiter and that if the parties agreed . 
1 to accept the arbitration of the Court they were - 
| bound by it even though the Court.was extra 
į circum curiae and not contemplated. by. the Pro- 
cedure Code, PE A 
' Held, also, that when the Ist defendant agreed to 
‘pay the 2nd defendant or plaintiff such sum as 
jmight be due on taking accounts, he impliedly 
agreed to such changes being made in the nature 
‘or frame of the suit as tọ give effect to the finding 
of the Commissioner, and: hence a dezree could - be 
passed in terms of the report. There could be no 
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objection -to the transposition of the parties, S, M 
Moosa Bans y. DARISA SUBBAMMA Mad. 819. 
— O. ll, r. 2—On death of her grandfather, 
plaintiff, though entitled to succeed as sole heir, 
wrongly basing her claim asco-heir and claiming 
> partition of half property — Suit dismissed on 
technical ground— Subsequent suit by her for 

‘ possession of entire property basing her claim as 

absolute owner —O. II, r. 2, held applied’ and 

plaintif could not claim portion omitted in previous 

’ Sutt, = ; : 

The “ cause of action” consists of the facts upon 
which the plaintiff ig entitled to base a “claim” in a suit 
with reference to the subject-matter of the dispute. 
The claim he actually does make cannot be mate- 
rial. because what the rule makes the deciding 
factor is the claim which he ‘is “entitled” to 
make, . It is most important to appreciate that it is 
the claim- which. “ he- is entitled to make “ and not 
the claim he makes that is made the criterion 
under r; 2, O? II, Civil Procedure Code. 

. The application of O. HI, r. 2, is not made to 
depend upon the success or failure of the first suit. 
It depends upon “ omission to sue ” and that omis- 
gion may-occur, whenever a suit is started, be it suc- 
cessful or not, in which the claim subsequently sought 
to be sued - for again might have- been raised in 
respect of the same cause of action bub was not. 

Where the plaintif who was entitled to sue as 
sole heir to her grandfather's estate, on being 
wrongly .advised brought a suit claiming not the 
whole‘ property -but for partition of half the property 
as & co-heir, and on the suit being dismissed on a 
technical ground, brought a suit for possession of the 
whole property basing her claim as absolute owner: 

Held,- that O. Il, r.-2; Oivil Procedure Gode, ap- 
plied andthe plaintiff could not bring a second suit 
for the-portion so omitted in-the first suit. Ma Pwa 


Sain v.: U Po Sin é Rang. 946 | 
——--—~-Q. Vil, r- 1-0). Sze Suits Valuation Act, ' 
1887, s. 8 - - D 717 
-— Q. VIH, r. 6—Set-off — Equitable set-off, 


when can-be pleaded-—-Whether can be allowed when ' 
claim for ascertained sum is barred by time. l 
An equitable set-off can -be pleaded only in respect - 
of an unascertained sum and there is no ground for 
extending the meaning of equitable set-off to a claim 
for ascertained - sums. Even if it be held that a 
defendant may claim an ascertained sum by way of 
equitable set-off, such a set-off should not be allowed 
where the claim is barred by lmitation, HARGOVIND 
v. SHRIKRISUNADAS Nag. 1004 
~O, IX, r. 2—-All defendants, except one who 
is minor. not served through negligence of plaintiff 
—Suit against all, if should be dtsmissed. i 
There is nothing in the provisions of -O. IX, r. 2, 
Oivil Procedure Code, which would justify the Court 
in dismissing a suit as against the other defendants 
who had been duly: served on the ground that the 
plaintiff through negligence had failed to get one of - 
the defendants who was minor properly served and 
to get a guardian appointed for him, The proper 
course isto proceed with the suit against defendants 


- other than the minor defendant, who was not served: ` 


GANES KUER v. Saro Ras BINGA ` Oudk 982 ` 
0O.-1X, r. 13. Sze Civil Procedure Code, PE 
O. XH, r.1—Suit for damages for malicious 
prosecution — Decree of trial Court awarding 
damages reversed in appeal—Second appeal—Death 
af respondent after filtng of second appeal—Appeal, 


s, 105 





t 


tf- abates—Right to sue, if survives, 
An action- for damages for malicious prosecution 
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is a personal.one and ifthe defendant dies during 
the course of the original trial, the cese will abate. 
If, in the first Court, the result was a, dismissal 
bf the suit, the plaintiff. in appealing against it is 
only seeking. to enforce the very claim which, he 
unsuccessfully sought to enforce ‘in the suit. The 
appeal, therefore, partakes ofthe character of the 
Buit and the ‘right to sue’ will not survive on the 
death of either party. This principle applies also 
to a dismissal of the sult in appeal. MANIRAMLALA v. 
OBATTIBAI Nag. 159 
—Q.XXI, r. 11 (2)—Application presented ‘by 
‘son on- father's behalf — Son not acquainted ‘with 
Facts—Return of application for amendment held 
proper, — ES vc cette. tas) 
_ Where the son of ‘the decreé-holder presented ‘an 
application for execution on his father's behalf and 
the Court returned it for amendment under O. XXI, 
r il (2)and there, was nothing upon. the record 
to show that the son who signed and verified -this 
application was a “person acquainted with the 
facts of the case” within the provisions of sub-r.’(2) 
of r. 11 of O. XXI, Civil Procedure Qode: |. as 
_Héld, that the application was rightly .returned as 
not complying with the -provisions of O. XXI, r. .11, 
suib-r. (2), Civil Procedure Code. It could:not be said to 
be pending in Court when it was not filed subsequent- 
ly after making proper amendment, , LakuMIc..AND 
GuANDAMAL V. FIRM Goxkatpas-RANCHOREDAS . ... œ 
a 2 a ons Sind 493 
——— Q, XXI, rr..11 (2), 2 — Compromise;.after 
‘decree agreeing to payment in instalments—Couret 
“accepting it and dismissing execution-—~Effect of— 
Order, tf comes within, r. 11 (2)—Order of, instal- 
_ ‘ments ‘made on time-barred application—Whether 
‘a nullity—Parties, if can give jurisdiction to Court 
by agreement —J urisdiction. . , nF 
When after the decree, -parties agree that ‘the 
decrétal amount would be paid by instalments 
and the Court accepts, a compromise and dismisses 
an execution case, the Court must be deemed to, have 
dirécted thatthe payment ofthe amount decreed 
should be.mude by instalments under O, XX, r. 11 ;(2) 
of the Civil Procedure Code. Even if an order of instal- 
ments is made on a time barred epplication 1t is not a 
nullity. The ‘proper remedy of the person who objects 
tothe order istoteke appropriate steps for getting 
that order set aside and so long as that order 
is not set aside it isbinding on him, The order of 
the executing Court-directing the payment of the 
décretal amount to be madein instalments with the 
consent of the parties, therefore, clearly .comes 
within the provisions of O. XX, r. 11 (2) of the Code 
and is, therefore, executable in the execution pro- 
ceeding. E ee ; OOE 
Again if.by the compromise tbere is an adjustment 
of the decretal amount within the meaning of O. XXI, 
r. 2 of the Code, thee is no -inherent want of 
jurisdiction inthe executing Court over the subject 
matter andthe parties by agreement have the right 
to arrange their own procedure and to give 
jurisdiction , tothe Court to adopt that procedure. 
Monmo: AN BANYAL v, KEHALISHKBALI Co-operative 
Bank , ake: ede Cal. 767 
——-O. XXI, r. 15—Redemption suit by Kand. G 
—Appeal—Transferees of K-andG of, right, title 
and interest made parties during pendency of 
appeal Decree in favour of all including K and G 
—K and G, tf can execute decree as to costs—~ 
Court's duty. . ce ens g 
During the pendency of an appeal in a redemption 
sult brought by K and G, the purchasers of. ‘the 








right, title and interest of K and G inthe property. 
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were ‘made parties. A decree was passed ‘in‘favour 
of all including K:and G:. . ee E 
Held, that K andG could claim the costs incurred 
in the litigation under Ô. XXI, r. 15, ivil Proce 
dure Code, and that they should be allowed to exe- 
cute the decree after protecting the .intercsts-of the 
remaining decree-holder. Guprzeswar Missin v Rapa 
Mouan MISSIR ; S ih ; Pat 9.9 
—— O. XXI, r. 16-- Applicability—Decree-ntust be 
transferred by assignment “or operation of law=—, 
Person.obtaining decree entitling him to a‘share in 
decretal amount ~Whéther becomes transferee’ by. 
operation of law. ; : 2 
. One of the conditions .requisite for the applicatian: 
of O. XXI, r. 16,, Civil Piocedure Cade, ja that: 
the decree “is transferred. by assignment in write. 
ing or by operation of law.” A person cannot ‘be: 
regarded as a transferee of the decree. by opeiation 
of law by his merely obtaining a declaratory decree 
entitling him to.acertain share in the decretal: 
amount, Tavqrr HUSAIN v. MUAMMAD AKuTAR. a + 
a Oudh:904 
———- 0. XXI, r. 16— Notice under O. XXI, 7.16, - 
‘whether imperative — Application , merely ‘to. bė. 
brought on record without asking ‘for. execution 
whether in accordance with taw . ae A 
Where the- decree has . been transferred by assign- 
ment, notice of such application shall be given, to:the 
transferor and the -judgment-debtor and the, decree 
shall not be. executed until the Court. .hds‘heard their 
objections, if any, to its execution. The .notice'under 
O. XXI, r. 16, Civil Procedure Code, is imperative. . ‘It 





is an indispensable .condition of jurisdiction under . 
the Rule, and failure.to give'it. renders the*proceed- - 


ings in execution void as against the transferor:and 
the judgment-debtor. 


JoowARMAL Batia.& Co. . _ “Bom, 877 
———0, XXi,r.. 16 proviso 2— Applicability— 
‘Proviso, if applies :to mortgage decrees. =. . 

Proviso 2 to O. XXI, r. 16, Civil “Procedure Code, . 
does not apply to mortgage-decrees as such‘and ‘it 
comes into operation only after the | 
and a.personal decree passed PribsoMaL NARUMAL 
v. JETHANAND SANTDAB . Sind 46 


O. XXI, rr.. 16, 11 (2)~— "Application ‘for - 


execution within time but for amendment beyond 


time— Amendment application, if should be rejected > ` 


—Discretion of Court. 


* 


If the application‘for execution is within time, but ' - 


the application for amendment ‘is made‘after the 
12‘yeais have expired, the application for amendment 
should not be straightway .rejected, but must Be 


considered on its merits. The matter being within - 


the discretion of the Court, it would depend upon the 
nature of the amendment whether it should or should 
not beallowed after the time limit -for'execution. of 
the decree had expired. What O XXI, r. 17 (i), 
requires is a ‘substantial compliance with the require- 


ments of O. XXI, rr. 11 to 14. The discretion of the + 
Court must be exercised with regard to all the circum- -~ 


stances of the case, asthe ordinary rule.of procedure 
is that an amendment should be allowed ‘only ‘if it 


could be allowed without prejudice to the rights of ' 


the other parties existing at the time of the appli- 
cation for amendment. No amendment, for instance, 
will be allowed if there hus been an undue delay in 


the application, or if the defect sought to be remedied . 


It is inthe first-place necessary - 
for the transferee to apply for execution to the Court ' 
which passed the deeree.. An application merely to ° 
be -brought on record without asking- for tlie execu- - 
tion of the decree is not‘an application in accordauice 
with the law asit is not an-application fur execution - 
of the decree. BAIJNATa KRAMOHANDER v.. BINJIRAJ - 


‘property is'sold- 
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ig.s0.materia] as toamount tọ a defect not merely.in’ 

rm.but in substance. If the.amendment is allowed, 
it. relatesiback to.the date of the application for exe- 
cution, but. the application for execution. must, ba 
within time, In. re JANKI Prasan Poppar Bom. 877. 
~—nG. XXI; 0,16, 11 (2:—Procedure under r. 16; 

mee ak passing decree, should issue notice under, 





r. 16. 

The procedure to be followed. in making an applica- 
tion under;O, XXI, r. 16, falls. ander two hasda The 
transferee must first apply for execution of the decree 
to,the Court which. passed it, and, pray that.the usual 
notice do issue. After the objections have been 
heardand the notice is, made absolute, the decree 
may be.executed by the transferee in the same manner: 
and subject.to the same conditions.as ifthe applica- 
tion-was made. by, a decree-holder. The. transferee 
must:then apply, for _ execution of the decree under. 
Q: XXI, r. Md, specifying, the mode or. modes in which 
the assistance of the Court is required. Ifthe decree 
is to be transmitted; the.application under r, LY must 
be made to theexecuting-Court, “The notice. required 
by: 1. 16 must be, issued, by the, Court which passed the 
decrees.’ Such a notice cannot be iasued by the. Court 
to,which the decree is, gent for execution, It is.only. 
When the notice is made absolute that the transferee, 
sequires a right to apply for execution under O. XX, 
X LE, sub-r. (2), Ifthe. notice is-discharged, any ap- 
plication under O, XXI, r. 11,. sub-r.- (2) becomes un- 
necessary. In re JANKI PrasapPoppan Bom. 877, 
O. XXI, r. 34— Decree nisi for divorce. made 
. absolute — Respondent husband asked to secure 
: Re, 3,000 to applicant by. execution of. proper 
. instrument — Respondent's failure to. comply-— 
> Applicant, whether can proceed under O. XXI ; 

T. 34 = s on behalf of 





ee ee 


; pecial power-of-attorney, 
judgment-debtor in favour of applicant’ to with- 
: draw sum from provident fund— Provident: Funds 
, Act (XIX of 1925), s. 3 (1), whether contravened. 
- The words “incurred by the subscriber” in s. 3 (1) 
Provident, Funds Act show that the prohibition is 
against realization of money in. respect of any debt 
or: liability. that the subscriber himself incurred 
‘voluntarily, but not-where the liability .of the-jude- 
ment-debtor to pay was imposed on him by Court's 
Aectos and which was not incurred by him volun- 
tarily. = 
. Where.a decree making a decree nist for divorce 


. ‘against the- husband absolute, contained a direction 


that:“the respondent be and is hereby directed that he 
shall-secure to the applicant a gross sum of Rs. 3,000 
and that he shall execute'a proper instrument secur- 
ing.that-payment” and the respondent failed to abide 
‘by; the. decree : - 
- Held, that it was only under O. XXI, r. 34, Civil 
Procedure Code, that the decree-holder applicant 
-could proceed and ask the Court that it may execute 
‘the necessary instrument on behalf of the respondent 
-for securing. the said sum to the applicant ; 
- Heéd, farther, that the exacution of a special power- 
-Of-attorney. by. the. judgment-debtor ‘or by the Court 
-ọn his behalf in favour of the decree-holder applicant 
authorizing her, on behalf of the judgment-debtor to 
withdraw a sum of Rg. 3,000 out. of. the provident 
fund of the judgment-debtor, in the Railway Company 
in.which he was employed did not contravene the 
provisions of s. 3 (1) ofthe Provident Funds Act. 
: NORAH ALEXANDRINA Margaret Moore v. ARTUR 





- REGINALD, Moors Qudh 656 
roi O. XXI, rr. 66,69: Sge Civil Procedure 
Gade, 1908, s. 47- 559 


m: 66; 69, 90, 91— Judgment- 


— E) |: 
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< -debtar, when can be allowed to omake- such vepplica- 
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tion,- when decree-holder is auction-purchaser— 

Application, if can be made under O XXI, rr 89, 

80 and 91—Separate suit, if barred -Third person 

auction-purchaser —Sale, if can be set aside by 

separate 'surt. D 

A judgment-debtor or a decree-holder may object 
to. the. validity. of, or apply to set aside, asale on 
the. ground: that ‘the sale was for some reason or 
other: a nullity, and- such objections and applica- 
tions would undoubtedly fall under s. 47, Civil’ Pro- 
cedure Code, as there is no other provision in the 
Oode for setting aside a sale or refusing to confirm 
the. game on the ground that thesale itself was a 
nullity. A sale-which is illegal and a nullity cannot 
be set aside’ under O. XXI, rr 89, 90 and 91, Civil 
Procedure Code, When the sale is held by the Civil 
Gourt; and. (a) the decree-holder himself is the 
auction-purchaser and the sale is a nullity,an ob- 
jection to ita. validity or an aoxlication to set it 
aside on that.ground either by sue judgmeat-debtor 
or: the decrea-holder. falls within ‘the scope ofs. 47, 
Civil ‘Procedure Code, and a separate suit to set 
asidé the sale. is barred, (b) a person other than the 
decree-holder is the auction-purchaser and the sale 
is. & nullity the sale can be set aside only ona suit 
being. instituted for the purpose and the exécution 
Court cannot set aside the sale on the ground that 
it was null and void. Harinpra Nata MURERJI v. 
Buora Nava Sanu. ` i Al. 559 


~~ 0. XXI, rr. 66, 69, 90, 91, 88. 47, 68— 
Sale proclamation —Time and place not specified— 
if material irregularity. 

The “sale in execution of a decree, contemplated 
by the Givil’ Procedure, Code, is a sale by public 
auction inthe manner prescribed by the, Code and 
avery sale by public auction is to be preceded by 
a proclamation of sale which inter, alia must state 
the time, and place of salé. and the omission to 
specify” thé time “and, place of sale by means ‘of a 
sale proclamation as prescribed by O XX], rr. 66 
and 69 is a material irregularity. Hazinpra NATH 
Moxers v. B.oLA Nata Saug All. 859 


—————-0. XXI, r. 89—Application under —Challan 
-. of deposit——Defictt of 4 annas in favour of auction- 
purchuser -—Deficit deposited by mistake in name 
` of. decree-holder—Court disallowing application— 
Order held irregular—De minimis non curat lex. 
The judgmént-debtor in ‘an application to set 
aside a sale underO XXI, r. 89,*Oivil Procedure 
Code, made a double mistake in the challan of depo- 
sit. When the deposit -was first made, there was a 
deficit in favour of the auction-purchaser of 4 annas. 
and when the deficit was deposited; ths judgment- 
debtor made the mistake of depositing it in favour 
of the decree-holder. The Oourt disallowed the ap- 
plication on the ground of mistake in chalian : 
‘Held, that to “hold -that the judgment-debtor 
had not in substance complied with the strict letter 
of the law, would be ignoring the well-known 
principle of de minimis non curat lex. The Judge 
was quite irregularin not holding that the judg- 
ment-debtor was entitled to have the sale set aside 
RUKNINI Koger zr. BALMIK PRASAD Pat. 64 
——=-O. XXI, r. 90. Ske Provincial Lusvivency 
Act, 1920, 8, 51 (3) 510 
~——9. XXI, rr. 90; 91. See Qivii Pocs ‘ure 
Cone, 1908, s. 47 ms 559 
————- 9, XXI, rt. 92, 8. 47—~Appiic tton 10 set 
aside sule~Compromise—Payment of tasiu, neis 
agreed to ~Sale to be confirmed on fut.urz to voinply 
—Payment of. decretal amount but not as per 
compromise--Lower Appellate Court! ordering 
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enquiry on merits—Held, order was not er 

was not under s. 47. i a: d re a 
_ The judgment-debtor applied toset aside a sale 
in execution. On. a subsequent- compromise the 
judgment-debtor agreed to pay the decretal amount 
in certain instalments and that on failure to comply 


` with the terms of the compromise, the application” 


to set-aside the sale would be dismissed without. 
evidence and sale confirmed. Payments were made 
towards full satisfaction of decretal amount but not 
as agreed inthe compromise. The trial Oourt held 
that there was substantial compliance with the com- 
promise and set aside the sale. On appeal, the Court 
held that there was no compliance with’.the com- 
promise but ordered the case for setting aside the 
sale to be heard on merits : ji 
Held, the lower Appellate Court was wrong'in not 
making an order dismissing .the application for 
setting aside the sale and in not eénfirming ‘the sale: 
The order, was not an order under s 47, Civil Pro- 
cedure Code, and hence no: second appeal lay, RADHA 
Raman Saga v. Maxnom LAL GANGULY - Cal. 917. 
——Q:. XXI, r. 99. Sep Oivil Procedure Oode, 
1908,-3.68 - - -: - k; rS 

—-—— O. XXII, r. 4—-Abatement—Setting aside of 
-Ninety days; if to be reckoned from date of 
death or date on which name. of deceased defendant 

as struck off. | i. : a SO 
The ninety days within which. a. suit . abates 
should. be counted from the date of death and not 
from the date on which the Court passes an order 
that the name of the deceased defendant> be struck 
off. ABDEALI v. VisHWANATBSINGH Nag. 118 
———_— 0. XXII, r 4-—-Minor—Nest. friend--Minor 
plaintiffs represented by Pleader—Omission to have 
-'légal representatives brought on record in ~ time— 
No explanation for failure—Effect. | 
‘ In cases where a suitor has suffered from the 
negligence or ignorance or gross want of legal skill 
of his ‘legal adviser, he has his remedy. against that 
legal adviser, and meantime the suitor must suffer. But 
where there has been a bona fide mistake, not through 
misconduct nor through negligencenor through want 
of reasonable skill, but euch as a skilled person might 
make the rights of the client should not be thereby for- 
feited. Where certain minors are represented in 
the suit by a Pleader, his omission to have the legal 
representatives of the deceased defendant brought 
on the record within. time,-no explanation being 
offered why he failed to do so, there is not sufficient 
ground for holding that there has been. no negli- 
gence orignorance. It is an elementary. piece of 
procedure to have the legal representatives. brought 
on the record when one ofthe parties has died, 
and in the absence of any explanation why this was 
not done, the plaintifs must suffer for their 
Pleader's failure to have these legal representatives 
brought on the record, ABDEALI v. VISHWANATH- 
SINGH: - , . ..Nag, 118 
—O, XXIII, r. 3— Submission of, dispute to 

, arbitrators during pendency of suit—Award— 
_ Agreement to be bound by it~ Whether amounts to 
“lawful agreement in adjustment of suit, .  <.. 
It ig opento the parties to asuitto adopt any 
-method they please for the purpose of coming to 
an agreement in settlement of their disputes. If 
they chccse to adopt the method of asking certain 
persons to decide what are fair and proper terms 
of settlement (without informing the Court of 
their action) and those persons decide on certain 
terms, and the parties themselves mutually agree 
to adopt and be boundby_those terms.as a-basis 
of seftlement, theg the paties. have. concluded a 
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lawful agreement in adjustment of the suit, with- 


in the meaning of O. III, r. 3, Civil Procedure 
Code, just as much as -if they had arrived “at 


those terms after direct negotiation between them- 
whether the decision of. the. 


selves; it matters not 
persons called into settle the terms is.valid in 
law as an award, ALAGAPPA Ougrtyan v.A.K. R. 
M. M. K. CHETTYAR FIRM Rang. 434 
—O. XXVI, r. 8—“ Beyond jurisdiction -- of 
Court” in r. B—Meaning of —Witness living “few 
hundred yards beyond territorial jurisdiction of 
Court but within 200 miles—Whether beyond 
jurisdiction. ' te 
The expression “ beyond the jurisdiction of the 
Oourt?’. in O VI, r. 8, Oivil Procedure Code 
has reference to the question whether or. not the 
witness is within the reach of the compelling ‘or 
disciplinary powers of the High Court in his capa- 
city of a witness or potential witness, and the matter, 
therefore, would fall within the purview. „of 
O. XVI, ‘v.19, which lays down that no witness is to 
be ordered to attend in person unless he is resident 
within a certain’ distance from the Court which 
extends to as muchas 200 miles provided that. for 
five-sixths of the distance there are adequate trans 
port facilities for the witness in the way of railway 
or other’. communication. Qonsequentiy a witness 
living a few hundred yards outside the territorial 
jurisdiction of the Court, but within 200 miles from 
the Court, cannot be said to live beyond the Court's 
jurisdiction, Monrrosa G:osz- v. Mottin BEBSARI 
Dorr `- ` .- Cal. 888 
—--——0O, XXVI, r. 8—Evidence taken on commission 
.~—Gourt’s duty to decide whether or not to use t 
"as evidence in suit—Its use to decide whether: or 


not to order witness to appear im person, propriety 








- of.'- > - . 
Tk must ‘first of all be determined by the 
Court by a reference to the provisions of r. 8, 
O. XXVI, whether or not.the evidence taken - on 
commission. should be read as evidence in the suit 
before’ that -evidence could be looked at or used for 
any purpose whatsoever. The Judge should not 
look into the evidence taken on commission in order 
to enable himself to come to a conclusion as to 
whether or not he would order the witness.to attend 
in person, Monrrosa QHOSE 9. Mourn Besagt Dort.- 
a : Cal. 888 
O. XXVI, r.11, O. XI, r. 14—Court, when 
can -appoint Commissioner toexamine accounts 
Defence not put up—Court, if can grant request of 
.. defendant to appoint Commissioner. y 
Order .XXVI, r. 11, Oivil Procedure, Oode, 
merely entitles the Court to appoint a Commissioner 
to. examine accounts when it is necessary to exa- 
mine the accounts, but it has first to be shown 
that. itis necessary to examine them. Where the 
defendant has put in no defence, it is impossible 
to say whether it is necessary to examine the ač- 
counts or not.. Under O. XI, r. 14, the. Court may 
order the. production of any documents in the pos- 
‘session of any-party relating -to any -matter -in 
question- in -such a suit, but until it.is known 
what the defendant’s defence. is and what the points 
‘in issue will be, it igimpossible for the Court to 
say -that the plaintiff's accounts. are relevant, 
There is, therefore, no justification efor the -order 
directing the plaintiff to produce his .accounts.ab 
this stage. The defendant must first file his - de- 
fencé; and thenthe Oourt must see whether it is 
necessary to examine the accounts, and if so, which 
-accounte, ~ LAXMANRAO TRIMBAKRAO OHANDWABKAR Y, 
~GAYADIN SBMOPRASAD:-  -- - Nog. 48 
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m O, KXXI rr. 3,7. SEE Minor. -7.831 
soe O: XXXIII, r. 1—‘Person,’ if includes Oficial 

Receiver in insolvency —Oficial Receiver, if can 
' gue in forma- peuperis, ; i ee a 

Under O. XXXIIT, r. 1, Civil Procedure ..Code, 
any, suit may be instituted -by a pauper,. that 
is, - the intended. ‘plaintiff in a .suit«:can .be:.a 
pauger. Suits under the Oode of- Civil’ Proteduye 
can. be instituted’ not only.. by natural human 


” 


Ny « 





beings but also by artificial persons such as a. 


corporation or- an ‘idol and also by. persons: like 
executors, administrators, trustees and Official ;Re- 
ceivers who represent the estate of another, Prima 
facie, therefore, -having regard to~ the scheme .. of 
the Code, the context and object of the: enactment 
would not exchide an Official Receiver from the 
category of persons within the meaning’ of the-said 
rule. The test is not whether a person is the legal 
owner, but whether as a legal owner, he is a pauper or 
not. H the principle of law is that a natural person 
in his own right is a different person: when he is 
representing the estate’ of another, the testis whe- 
ther in that representative. character and as owner 
of -that- estate he is a pauper within the meaning of 
the explanation toO. XXXIII,.r. 1:. Conseqtiently, 
an Official Receiver in insolvency can file asuit en 
orma pauperis if he satisfies the necessary condi- 
ions. SWAMINATHAN #. OrrroraL REÒRIVER, RAMNAD 

os [s , -.- ‘Mad. 37 FB 


m ee), XXXIII, vr. 5 (A)—“Subsisting cause of 
.. action’—Law of limitation . barring sutt—Cause 
-- of action, whether subsisting. © ` © | ` 

- Order XXXIII, r. 5 (d) contemplates a.subsisting 
cause gf actioa,and if the law of limitation hag 
come into operation and barred the suit, the cause 
of action, cannot be said to.be subsisting andthe Court 
is not precluded from conéidering ‘whether any suit 
proposed to be instituted in forma pauperis, for a dec- 
Jaration that a-certain decrée is not: binding on the 
applicant on the basis of ‘the allegations of fraud 
made in the proposed plaint would be clearly 
‘barred by the three-year period of limitation pre~ 
seribed by Art. 95 of the Limitation Act. SUNDAR 
Basu v. Monan Dur Oudh 956 


a (J, XXXIV, rr, 1,4 (4), 12, Appendix D, 
Forms Nos.'9, 10—Mortgage suit—Prior mortgagee 
impleaded—~Form in which decree should be made 
—~Puisne mortgagee not offering to redeem— 

<. O: XXXIV, v.12, if applies—Form No. 10, when 

> -applies. i Sy on™. ies 
Although a prior mortgagee is not a necessary 
party to a suiton a mortgage, when he -is implead- 





i XXXIV, r. 4.(4), Civil Procedure 
‘Joda, applies and a decree is. to be drawn 
up--as provided. therein. But . the, Oourt is 


not- divested: of its discretion.to choose any of the 
Forms Nos, 9,10 and 11. If, however, .a prior 
‘mortgagee is impleaded and the does not ‘offer to 
‘redeem-his mortgage, he will not be affected by the 
-decree in. the suit: the sale will be subject to his 
mortgage and: the provisions of O, XXXIV,'r. 12 
will. apply. - - a a 

It is forthe plaintiff to seek relief and a decree 
in favour ofthe -prior mortgagee as such in accord- 
“ance with Form No,10 may result in hampering the 
‘relief which the- plaintiff is entitled to get in the 
suit.. ae a. eae. | gad 
: -Form No. 10-of Appendix D applies to a case 
where plaintiff sues for redemption: of - the prior 
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sujt be: dismisged or for a final decree in case there 
is default, of; payment -ofthe- amount. due to hii, 
The prior mortgagee is not, thérefore, entitled ‘td 
get- á decree, in this Form. A decree in Form Nor 
is sufficient. AKA, Banpav. .Guadv. SvRanuAnt 
Desya OvAUDSURANT: . sac) U Gali 926 
omar sina)’ XXXIV, F. 4. SEE Execution . 533 
mm O. XXXIV, r. 4 (4) —0. XXXIV, r.. 4 (4), 
applicability: of. . T E 
The provisions of O. XXXIV, r. 4 (4) relate..to 
the same- property which is the. subject-matter’ of 
the mortgag: whether as -between the mortgagor 
arid the -mortgagee or as amongst successive, mort- 
gagees. AKHIL Banput GUHA v. Surabuanr Denya 
On AUDHURANI Cal, 926 





a - 


h O. XXXIV, rr. 4, 5—Mortgage sutt—Finag] 
. decree, if can be passed without preliminary decree 
—Failure of judgment-debtor to pay within period 

. fined—-Right of decree-holder to execute final decrée 
- Final decree not appealed against—Hzeciting 

‘Court, if can question its validity. Poa 

' On a mortgage suit a “final” decree may be passed 
by a Court by consent of parties, without a. pre- 
liminary decree being formally passed as required 
by r-40f O XXXIV, Civil Procedure Code. In such 
a-case a final decree may be passed straight off either 
authorising the sale of the property forthwith or 
deferring the sale for a specified time during which 
‘the judgment-debtor undertakes to pay the amount. 
. When he fails to pay the amount within the stipulated 
period, the decree-holder willbe entitled to execute 
the final decree., And when ‘the decree has not been 
‘appealed against even if any irregularity in pro- 
cedure had been committed in passing it, the execut- 
ing Court cannot question its validity. CHAMAN 
Lau v. ALI MUSAMMAD ` Lak, 821 


©. XXXIV, r-12. Sex Civil Precedure Gode 
` 1908, O. XXXIV, rr. 1, 4 (4) , 926 
O. XXXIV, r. 12—Mere filing of application 
after decree—Whether can make an alleged prior 
morigagee a party to the decree. f 
'The mere filing of an application after a decree 
has beén passed, cannot- make a prior mortgagee a 
‘party to the decree, even if,a mortgage suit does not 
end until the property has been brought to sale. 
Natam TyaLUPULAMMA y. KONDEPUDI MANGAaMMA 
l ; - . Mad. 932 
~= O, XXXIV, r. 12— Order under r. 12—W kether 
- a decree and appealable...: , 
An order passed under O. XXXIV, r, 12 after 
full enquiry will not amount to a decree and is not 
appealable. Naram TH8ALUPULAMMA. v. Konpspupr 
MANGAMMA a Mad, 932 


PENRO Gy XXXIV, r. 12—Scope of —Enquiry into 


‘rights of stranger, if contemplated, 
Order XXXIV, r. 12, Civil Procedure Code, does 








é 
Ataera 


-not contemplate an enquiry whether a person who 


is à stranger to the suit is a prior-mortgagee or 
not but contemplates the admitted existence of a 
prior mortgagee and lays down the procedure to be 
adopted in-biinging the mortgaged properties to 
sale, the prior mortgagee being ‘given the option’ of 
having the property sold subject’ to his ` mortgage 
or free of his mortgage. In the latter case he js 


‘entitled to have his mortgage discharged outof the 


It is.trué that ‘the exectiting Court has to. make 


mortgage -and -foreclosure ór sale on subsequent oO the 
‘mortgage ahd -para.4 provides thet: frst mortgagee dental enquiry . in’ execution. . An executing - Court, 
“hall beat: liberty. to.apply..to. the : Gourt that. the whi 
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sising its discretion wrongly to go into a full en- 
qniry. into the claims of a person who is not'a party 
to the suit in order that an order may- be: passed 
under ©. XXXIV, r. 12 in his favour. Nata. 
TaatUPuLaMMav. Konpepupt Manaamma Mad 932 
— O. XXXVIII, r 5—‘Property’, meaning of— 
‘To dispose.of' property, significance of ~Attachment 
. before judgment of moiety of salary-of public servant 
or employee until it. has accrued—Legality of. 





“Property” for the purposes of: O. XXXVIII, r 4, . 


COivil Proceduré.Gode, includes property of every des- 
eription, movable or immovable, “To dispose of 
property” means to realize it or alienate it by sale, 
or-other.similar-disposition of it—pledge, mortgage, 
or gift and if money. to secrete it perhaps. “Pro- 
perty” must mean property already in existence, be- 
longing toand àt the disposal of the defendant The 
salary of a public servant or employee not having yet 
been earned. or paid, cannot be “disposed” of until 
it has at least- become payable. It is, therefore, clearly 
illegal to attach before judgment the moiety of the 
salary of'a public servant orof any employee until it 

- has accrued. In any casethe bulkof an officer's 
or employee's salary is ordinarily meant to be-“dis- 
posed" of by being spent on his maintenance or that 
of his family, and strong grounds would have to be 
shown for believing that he was about'to. dispose of 
the remainder otit with the intent specified in r 5, 
before the Court passes an order attaching any 
- portion of salary that, had accrued. ©, MoLiop v. 
omBay FURNITURE, Mart Rang. 240 
m O, XL, r. 1. See Specific Relief Act, 18 

as. 9° i 





~O. XL, r. 1—Court, if empowered to authorize 
Receiver to bring suitin his own name-——Powers 
of ‘Receiver—Hxtent of. a 
The language of O XL, r. 1, OQivil Procedure 
Code, is wide enough to empower ‘the Court to 
authorize, a. Receiver to bring any suit in hisown 
name, the object of which isto preserye, collect or 
realize the property in suit, and where the Receiver 
is authorized: inthis behalf, he may- soe in his own 
name. The grounds upon which the suit is based 
are immaterial. Lf the owner oan bring a euit to 
recover. his own property and has a cause.of action 
to do so, it is difficult to see why the Receiver, 
who has the same powers as the owner has to 
bring a suit.and who is authorized by the Court in 
that behalf, cannot bring such a suit. The Recei- 
ver appointed; when properly authorized, would 
have the same powers as the owner as regards the 
-property ; and if the owner could not have sued for 
possession ofthe property, the Receiver could. not. 
But ifthe owner could bring a suit and has a 
cause of action, then the Receiver would be entitled 
to.sue on the cause of action, subject of course to 
his being authorized by the Oourt in that behalf, 
The objécts for which a Receiver is appointed are 
the preservation and realization of the subject- 
‘matter . of the litigation pending the determination 
of the rights of the parties He is appointed for 
the Benefit of all the parties concerned “in the liti- 
“gation and isthe representative of the Oourt and 
the parties interested in the litigation. AcauT 
' SITARAM PATWARDHAN V: Satvasrrao KRIS INABAO 
QAIKWAD , Bom. 172 
QO, XLI,r.1,5. 151—Partttion suit— Decree 
making no, provision for some members—Appeal 
on question of maintenance only—Certijied copy 
of portion of decree relating to allotment of 
property —Whether should be filed, 
Where a decree is divisible in the sense that it 
‘gontains a part with regard. to allotments: to different 
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parties ina partition suit and makes no provisions 


for maintenance for some of the members of.the 
family; that portion of the decree which relates: to 


allotment need not be filed slong . with, the, memo-- 


randum of appeal ifthe appeal is directed to the 
question of maintenance only, In any ease the Court 
can exercise its inherent powers. under, s. 151, Civil 
Procedure Code, and admit the appeal as, being-in pro- 
per form. AnwapatTt Dasst v. Parmeswar- MUBLICK 
i i Cal 685 
~ O. XLI, r. 6—Subordinate Court directed by 
High Court to. take security—High Court, when. can 
intervene with Subordinate Courts order in- this 
matter— Duty of’Court, in accepting security. 
The-Court which directs, security to be.furnished, ig 
directly interested in seeing whether its orders have 
been complied: with or not, and though it may have 
delegated the function of enquiring into.the sufficiency 
of security to a Subordinate Court and left it entire- 
ly to that Oourt to decide the sufficiency or otherwise 
ofthe security, it can always intervene if the. Sub- 
ordinate Court misdirects itself in conducting the 
enquiry. At the same time if certain matters have 
been left to the disoretion of the Subordinate, Court, 
the High Court. will interfere only when the Court 
below has acted perversely or elther.misconstrued or 





-misdirected itself on-any principle of law and justice. 


Itwill do so on the principle that it. cannot suffer. 
any wrong or unreasonable order to ba passed when 
such order hasin law the same force and sanctity 
as an order passed by the Court. The Subordinate 
Oourt must examine the titles of the, sureties care- 


fully and be reasonably satisfied as to the validity . 


and sufficiency of the bonds so that no difficulty 
should arise in their enforcement if need be ANAND 
Das v. Ram Bausas Das Pat. 139 
—--—Q. XLI, r.19. See Civil Procedure Code, 

1908, s. 151 155 
—— 90, XLI, rr. 22, 20—Person made respondent 

under. r. 20, whether can file crogs-objections under 

r. 22—Limitation for filing  cross-objection— 

“Within one month” in r. 20, meaning of. 

Under O. XLI, r. 22, any regpondent is entitled 
to file cross-objections and there is no possible 
reason for interpreting the word ‘respondent’ in 
r. 22 differently from the way in which it is inter- 
preted inevery otherrule. There can be no doubt 
that a parson who has been made a respondent 
under O XLI, r. 20, has aright under r. 22 to file 
cross-objections, and his right to file them is in 
no way dependent on the service on him of notice 
of the appeal. 

Ob:ter.~The words “within one month” in r. 20, 
O. XLI, Civil Procedure Code, would be more reg- 
sonably interpreted as msaning not «beyond one 
month and, therefore, the respondent has a right to 
file cros3-objections at any time up to one month 
after the date of service, It is hardly possible that 
the Code intended to prohibit an early filing of 
cross-objections, DASRULAL v. NARAYAN Nag. 93 
O. XLI, r. 238—Competency of appeal-——Tests 

—Remand under O. XLI, r. 23—Appealabdility of 

—Remand for re-deciston on consideration of 

documents— Held, Court had no power to remand. 

For the purposes. of the competency of an appeal 
the Court has to.'sea what the lower Oourt purport- 
ed to do and actually did and not what the lower 
Court should have done. Where the Judge hag.re- 
msnded the cage under O. XLI; r. 23, Oivil-Procedure 
Code, the order is appealable. 

Where a suit is dismissed afier considering the 
evidence but in’ appeal.it was held that a material 


- 





-- document was not-taken. into consideration and 


t 
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the case’ was ‘refnandéd ‘under O., XLI, r. 23, ‘Civil 
Procedure Code, for re-dedision: 

‘Held, tliat it} was open tó ‘the party who ‘relied 
on this:document tó prove it “in the ‘trial -Court. 
As this was not done by-or on behalf of the plaintiff, 
he was not entitled to ‘a fresh ‘trial. ‘The case was 
not decided on ‘a -preliminaéry ‘point ‘by, tlie ‘trial 
Court and ‘the appellate “Court. had ‘no power 
to:remand the ease for a ‘fresh’ decision under 
O., XLI, r. 23, Civil Procedure ‘Code. Rhpwa Lat w 
Fare 3 Mos amiin Eah. 422 

——- 0. XLI, T. 25, SEE Civil ' Procedure $27 


1908, s. 115 .- - 27 
oO, XL, r. 33—Powers ‘under — Wilh * can bè 
exercised, 

: The ‘exercise of powers: ‘tinder ‘0. XLI, r. 33, Civil 
Procedure Göde, is distrétionary and is normally 
exercised only iñ cases “in which the failure to 
exercise'them would léad ‘to impossible; contradic- 
tory and unworkdble orders. Suze ~Mowammap 
Nawap Kaan v. ‘Atuta'Bist: Pesh. 195 
O. XLI, rr. 33, 4—Appeal by ‘defendant 

proceeding on grounds ' imion to’ them—Appeal by 

one of them-failing i ‘On téchnical ‘grounds—Other 

‘deferidant, whether Should be’ deprived of his right 

‘ to’appeal—Poweérs of Court. - 

‘Reading rr/4aind ‘33 of O. XLT of! the Odde'of Civil 
Procedure together, there can ‘be ‘no ‘doubt that one of 
the defendants can file in ‘dppéal without ‘iiipleaditg 
tle other defendants as respondents, “ifthe decres 
appealed from proceeds on ‘grounds comimon to all of 
them ‘ahd that the Appellate Court may thereupon 
exercise the powér of varying ‘the decreo“in ‘case of 
non-appealing defendants, “althotgh - ney “were hot 
made parties to the appeal, If the ‘appeal on- behalf 
of one of tlie defendants ‘failed’ona 'téchitical grount 
there is no reason why tle othér defeidant shouldbe 
deprived of his right ‘to challenge'the decigion of the 
lower Court in appeal.: DuLtI! w. BADRI PRASAD 

‘Oudh 636 
a20; XMLUI, r, 1 (u). ‘See Civil: ‘Proéedure Code, 

"1908, O. XLI, r.3233 - 422 
O. XL, r, :1— Appeal ` in 'Þřiia pauperis— 

‘Review application ‘from judgment vit’ dppeal— 

p ramy maintainable without ` “payment of court. 

ee 

An. application forreview óf ijúdgmient “passed on 
appeal, must, under'the law, be consideréd to'be in 
continuation ‘of the appeal itsélf ‘which was i in forina 
pduperis-; ‘and both sound reagdn and obvious'justice 
demand, that such ağ application must be ‘leld’to'be 
maintainable without -paymient of cotirt-fees, at the 
time of ‘filing the sdme, ‘as in thé case of the memo- 
randum of appeal’ allowed to be presented without pay- 
ment of ‘adequate court-fees. ‘Szpasauns Ço- 











OPERATIVE Ursin BANK, LTD, ‘v. -BIND. 'UBASHINI Dass¥a - 


Cal. 688 

———-O, XLVI, P 1— ‘Application ‘for, réview 

see before appéal ts ‘preferred — — Court, if 
has ‘jurisdiction to entertatn application, 

If the application for review is piesénted’béfore 

the sppeal*is preferred, ‘the Court is ‘hot dépr ived of _ 

jurisdiction to entertain th 


be dealt with, an appeal i js*pending. ‘J. H. ‘RAYFIELD Ve 


RAJ NARAIN Jl: 653 
———-O. XLVI, r.1--Calcutta High Court’ ‘Rules 
and Orders (OFiginal Side), Chap. XXXII, rr. 34, 


2,3—Application for'review, if can be held to be 
made whén meinoranduin’ for review is filed. 
Having regard to the latiguage of the Rules and 


‘Orders of the Original Side of the Calcutta High Court, 


an -application-for review must be held ‘tobe madeo- 


application fcr'review, ` 
on the ground that, when the application eomes-on to 
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Civil Procedure Code—concld. 
when the memorandum of review is filed. The per- 
sýn -Wlio files a ‘memorandum of review takes a. step 
which initiates ‘proceeding gs for review, and by doing 
sò Ee toe: for a review, ‘Of judgment within the’mean- 
JH. RAYFIELD 2. Ras Narain 
Cal:653 
‘Sch. BiA para. 14> Award passed and 
habitted to Court—Award not bearing signature 
‘of arbitrator who was absent’ throughout proceeding 
—Award, -if ‘an be rentitted ‘under para. T4 (o). 
. Where the ‘awhrd: dogs ‘not bear the signature of 
Gne of the ‘arbitritors aud where'it further eppears 
that hé'had taken ‘no-partt in the ‘proceedings, the 
Court-is ‘fully justified in remitting it . to tlie arbi- 
trators ‘uder Para. 14, ‘Sch TI, ‘Civil Procedure 
Odde, since ‘there ié an objection to the legality of 
the, award - ‘#pparent on the face of it, AspuL MAJID” 
v, Att ASHRAF l Pat. ’351 


— ‘para, 1s— “tise conduct” in-para. 15, 
‘meaning of Absence of arbitrator from:proceeding 
due to justifiable CAUSE, whether misconduct. 

"The word ‘misconduct’ as used -in para, 15 does 
not necessarily imply any corruption or moral 
turpitude on the part of the arbitrators. _ The word 
‘miscondiict’ ‘ig used in the ‘sensé of néglect vf such 
duties, and responsibilities ‘ag devolve on arbitra- 
tors acting judicially under | the Civil -Procedure 
Code, and it will be unreasonable to hold that even 
where the absence. of the arbitrator from some of 
the proceedings is due tò some justifiable- cauge, it 
will. necessarily , amount to misconduct. ABDUL 
Masip v. ALT ASHRAF , Pat. 351 
paras, 15,14 (a) ‘(c). SEE ato 


-~ ‘para. I7 Sub-para. “4—“ Sufficient 
cause," scope of—Held,, that the „agreement to refer 
“should not berordered to be filed. 

The swords « sufficient | cause “° in sub-par. 4 of 
para.:17, Sch. J, ‘Civil’ Procedure Code, cover all the 
grounds of justice, ‘equity and good conscience on 
which. a Court thinks an, agreement should not ‘be 
ordered to be filed. .The words should. not’be con- 
fined, to grounds such as are -mentionetl in para. 14, 
namely, the award „having left undetermined any of 
the matters referred to arbitration, or determining 
any matter not; so" referred,, the award being indeti- 
nite and incapable of execution, and there being an 
objection to the legality’ of the award apparent on 
the. face of it: 

` Held, that the circumstance thet all the arbitra- 
bora were Telated to. one of the ‘parties to the refer- 
ence, in one way or the other, showed: that even if the 
arbitr ators be not-partial they could not ‘command 
the.confidence of the other party and it would be 
wholly, . inequitable , to compel him to submit 
himself to their arbitration and cousequently the 
agreement to refer should >not be ordered to..be 
filed. GIRDHARI LALL v. Gosparpsuan Dass Oddh 490 


Company—Company’s.. legal entity and its “rights 
and ' rights of “individual ‘Share-holdérs ‘must_ ‘be 
distinguished—Mistise ‘af powers Cy, directors for 
"their own- adventaye—W hether has no ‘esfect ‘on 
company. 

‘Phe distinction Should ‘be clearly marked, obgerv- 
ed and maintained between an ‘incorporated “dom: 
pany’s legal entity and its actions, assets, rights aud 
liabilities on the one hand, and the individual 
sharé-holders and ‘their actions, assets, rights and 
liabilities on the ‘uthér haud, 

Where the directors of a ‘coin pany, misuse their 
powers ‘8S directors ‘to ‘their ‘own ‘advantage, their 
action, as agailist’ the company, Will be of “no effect 
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and. the Court will not inquire whether the company 


` derived any benefit from such transactions, B., 


M. Company, Limrrep-v. Dominion Bank . PO 545 
ee Winding-up — Fraudulent winding-up — 
- Landlord entering into possession due to breach of 
covenant—Court ` declaring - void resolution of 
winding-up-—Effect— Lease granted. by landlord— 
, Validity — Purchaser -at auction in execution of 
_ decree against company—Right to possession. 
' Where a company is wound-up fraudulently and 


the landlord re-enters into possession of land leased. 


to..thé, company on. ground of breach of covenant 


constituted by the winding up, :and the resolution of: 


members, winding-up the. company . is subsequently 


declared tobe void, any act done by the landlord. 


suchas granting of leasesto third persons will not 


be_valid. In such a case the landlord's possession, 


being wrongful, he is not entitled to possession of 
the property as against a purchaser at auction in 
execution:of ‘his money decree against the company, 
until his dues under the charge -decrees are paid. 
Is. A? CREET V, FIRM GANGARAJ GULRAS*: Cal. 214 


Contem pt— Abuse of'parties ‘holding them up to re-’ 


‘dicule -or contempt — Editor . publishing articles, 

- liability of-—Test in such cases—Libel on parties: to 

- suit not interfering with administration of justice 
—-Remedy-of aggrieved party.  - 


Where the question is-only whether the editor has ` 


been guilty of ‘abusing and vilifying ‘the’ parties to a 
pending suit in-relation to their. defence, and thereby 


prefudicing a fair trial for them at the hearing, the- 


tést-is not whether the writings: have in fact obstruct- 
ed of interfered with the administration of justice, 
or will obstruct or interfere with the administration 
of justice, but whether they are calculated to -do so, 
or whether it is likely that they will have that effect. 
The'intention of the writer may often bë of secondary 
importauce ; the question is,- what is the effect of: the 
articles, and: have they a tendency to obstruct and 
interfere with the 'due- and proper course of ‘adminis- 


' tration of justice. Whether the articles will in fact 


prejudice the defendants - or : not; or scare away: their 


witnesses, or-lead them to compromise the suit, is not ' 


the .realand proper. test in-such acase. The Court 
has.to read the articles and ‘see whether the articles 
may.-have that effect, .- and thereby - tend to interfere 
with the proper-course of. justice. ` rer o’ 
_Alibelonthe parties toa suit which ‘does not 
amotint-to an interference with the course of-adminis- 
tration of justiceis a matter in respect of which’ the 
aggrieved party can have his remedies elsewhere, 
He may eithér: prosecute the writer ina criminal 
Court of law, or he may. bring an-action for defama- 
tion ina Civil Gourt.. But he cannot-proceed in’ con- 
tempt against the author of the libel. Demrsar 
GENGJI Sospanv. Rows1 BOJPAL - - Bom. 631 
i— Comment on pending cuse—Proceedings, ‘if 
privileged. , RE i 
‘All proceedings in suits pending in a ‘Court of 
Justice are privileged, and any comment on the subject- 
matter of the suit, and any abusé of thé parties or 
holding them up to ridicule and contempt in the eyes 
of the public whilst the suit is pending, are nct 
allowed, DEMIBAI Genas1 Sogspat v, Rows1 Sospar 
j Bom. 631 





——-—Contempt of Court— High Court's inherent 


power to punish for contempt—Whether taken away 

“by Contempt of Courts Act (AIT of 1926), 

The inherent power of the High, Courts as superior 
Oourts of Record to punish contempt of themselves 
hee pot beep taken away by, the Contempt of Courts 
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Act; it has been left undisturbed and consequently. the 
High Courts in India continue to have power to deal 
with contempt of themselves in the same manner 
asa Oourt of Record has under the Comma Law of 
England. ` p : 
Every non-presidency High Court in India is 
vested with an inherent right to ‘punish for contempt 
of the Court itself. .A non-presidency High Gourt is 
a Superior Court of Record, and, this being so, the: 
Jurisdiction to punish for contempt of itself is inher-. 
ently vested inevery High Court. Itis a necessary 
incidence of this jurisdiction that such contsmpts are 
punishable summarily by committal. - In the matter 
of Lara HARKISREN Lab; Lah. 375.8 Be 
Contempt proceedings, object of. 

- The object of, proceedings in contempt is not so 
much to vindicate the dignity of the. Gourt or the’ 
person of the Judge, as to ensure that every litigant. 
in a Oourt of Justice has afair and unprejudiced.. 
hearing at the trial’ on the merits of his -case.- 
Dewrpar Genas1 Sospan v. Rowsr SospaL = Bom. 631: 
Sentence—Sentence of custody in gatl for 
| indefinite pertod—-Legality of. rt 

. There is no limitation imposed on the High Courts 
in the matter of punishment.. Consequently,-the High 
Court is competent to pass an order committing a par- 
son to custody in: jail until he apologises to the High - 
Oourt and pays into QOourt the moneys received. by ' 
him in defiance of the ordersof the Court. In the. 
matter of Lata HARKISSEN DAL, Lah. 375 $B 
Contempt of Courts Act (XII of, 1926). SpE, 

Contempt ~~ | l 37588. 
Gontract--Consideration—Agreement to pay debt. 
due froma third person—Whether good confidera- . 
tion~-Acknowledgment by defendant of money due : 
by his father-—Suit on basis of acknowledgment—~ 
Personal decree, if can be passed, ; 
An agreement to pay a debt due from a, third 
person is .good consideration in law. . 
Money was due to the appellant from the father 








_of the respondent and after the death of his father 


he signed an acknowledgment in respect of- the 
money in the books of the appellant, On the basis of. 
this acknowledgment, the appellant instituted a-suit 
against the respondent and .it.was decreed against 
the estate of the respondent's father : To 
Held, that even if it be assumed that the respon- 
dent and his father were not members of a joint 
Hindu family, the respondent. signed the balance 


presumably to save the estate of his father, from-- 
sale ‘In execution of any decrees that.may have . 


been passed against such estate. Legally, there- 
fore, there was consideration for the balance in 


suit and for assumption of personal liability by -the . 
respondent and hence a personal decree could be 


passed against him. Kunpan lLat-Monsyr Ram. v. 
Rugs NANDAN Lan Lan, 424 
——_—--Contract of transfer of property void— 
Distinction in cases where property is traceable and 
where it is not—V oid eonerast <p can be enforced 
against minor, .— 
Where a contract of transfer of property.is void, 
and such property can be traced, the property be- 


longs to the promisee and can be followed. There - 


is every equity in hia favour for restoring .the 
property. to him. But where the property .ig not 
traceable and the only way to grant compensation 
would be by granting a money decree against the 
minor, decreeing-the claim would be slmost tanta- 
mount to enforcing, the minor's pecunisry liability 


under the contract which is void. The distinction . 


is too obvious to -be ignored. To -pass a decres 


_ against a minor enforcing his pecuniary liability 


. 
ed 
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would, while holding that the contract is. reid ad 
unenforceable, at the same time be passing a decree 
against him on the footing that. he had entered into 
the contract and has not carried out’ its terms. 
There is norule of equity, justice and good con- 
science which entitles a Court to enforce 8 void ĉon- 
tract of a minor against him under the cloak of 
equitable doctrine, . AJUDHIA PRASAD v. CHANDAN DAL 
All. 934 F B 
itnor—Minor, if can plead minority though 
contract was made upon his false representation as 
to age ~Estoppel—His liability -under tort, 

No estoppel canbe pleaded against a statute. if 
the Contract Act declares that a contract by a 
minor is void, nothing can prevent the minor from 
pleading that such a contract is void on the ground 
of his minority. ` 

When a contract had been induced ‘by a false 
representation made by an infant as to his age, he 





-is liable neither on the contract nor in tort because 


tort which can sustain an action for damages must 
be independent ofthe contract and no person can 
evade the law conferring immunity upon ‘an infant 
by ‘converting the contract into atort for the pur- 
pose of Charging the infant, Where an action in 
reality , is anaction ex contractu but disguised as an 
action’ ew delicto; it cannot be enforced. AsupHIA 
Prasap v, CHANDAN Lau > All. 934F 6 
Contract Act (IX of 1872), 8. 27—Section, whether 

_ contemplates cases of partial restraint—Defendants 

” to i goods only to plaintiff—Contr act, “whether. 

voi ` 

Section 27, Contract Act,’ contemplates not only 
& total kut a partial restraint also. Where a term 
of a contract requires the defendant’ to sell hides 
only to the plaintitf and to nobody else,‘ it -is-a par- 
tial - restraint on ‘the defendant's exercise’of their 
trade and is void under s.'27, Contract Act. ABDUL 
Kazim v, DUBAR 'Qudh 479 

S. 54 — Agreement: to ‘sell. house “for 
consideration to’ be paid—Consideration converted’ 
into cash debt evidenced by three bonds~Suit for 

_ money, on -bonds—Held that bonds wére without: 
_ consideration, as the contract of ‘sale was ‘not 

_ carried through and thatthe remedy of vendor was’ 

` to sue for specific performance of contract. Á 

The defendants agreed to buy and the plaintiffs’ 
agreed to sell, the half share belonging to the plain- 
tiffs in a house for Rs. 1,050 and the defendants signed 
an entry in tlis plaintiffs’ account-book acknowledg-* 
ing a ‘debt of Rs. 1,050. The defendants continued* 
in. possession of this share’ of the house.’ Subsequent- 
ly the’ defendants executed three money bonds for 
Es. 500, Rs. 500 and ‘Rs, 68-12-0, respectively: The con- 
sideration for these bonds, according to the recitals 
in the bonds, was cash: advanced, but it was admitted 
that the bonds weré in fact executed in renewal of the 
previous debt. There was no registered sale dead exe~‘ 
cuted between the parties. I'he plaintiffs tiled a 
suit to recover money dús on ‘the three “bonds of 
June 19, 1929. They asked for a decres for the money’ 
he and j in case of default, a decree for the sale of the’ 

ouse; 

Held, that in the contract that ‘was never completed: 
the consideration on the one. ‘side was the intended 
sale price of Ra, 1,050 and the consideration on the 
other side was ‘intended to be the transfer ofa valid- 
title. "Assuming that the plaintiffs were willing to` 
execute a sale-deed but cowd not doso withourthe’ 


co-operation of the defendants, they could hive asked ` 
of the contract, or if the’ 


for specific performance’ 
contract was not carried out owing to thé fault of the 
defendants the plaintifs could have sugd’ for damages 
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for breach of the contract. There being no registered 
sale-deed the defendants acquired no title to that 
house and hence’ they received no consideration, and 
the facts that they occupied the , house for a year after 
the bénds were executed and could have continued to 
occupy it if they wished did not show that the bonds 
were ‘for consideration. They were entitled to a 
valid title tothe house which they never got, and 
therefore so’ ‘far as this contract was concerned, they 
received ‘no consideration, The contract was not 
completed and it was not open to the plaintiffs to sue 
for the money due on the bonds which must therefore 
be held to be without consideration. Broart v, HIRA 
Nag. 765 
er | ‘60—No stipulation ‘regarding appropria- 
‘tion of payment to certain debt—Duty of Court. 
In the- absence of express stipulation to appro- 
priate the payment toa certain debt, the Oourt 
has got a further duty to see whether there was 
any intention of the- parties to appropriate it toa 
particular debt. Sayam Bar v. RAGBUNATH Marwari 
‘ Pat. 480 
—_+—~$: 62, Sze Contract Act, 1872, 5.145 120 


——— g, 65—Minor—Contract ‘by minor more than 


18 years but under 21 years—Fraudulent conceal- 
ment of the fact of minority because of appoint- 
ment of guardian under Guardians ond Wards 
‘Act—Mortgagee, whether entitled to detree for 
principal money under 8. 65 or under equitable 
.. principles. 

- Where’ money has been borrowed by two minora 
ander a mortgage-deed at a time when they were 
minors; more than’ 18 years bat less than 21 years 
of age, under a- fraudulent concealment of the fact 
that the executants were minors because a guardian: 
had been appointed- for them under the Guardians 
and Wards Act, the mortgagee ` cannot in a suit 
brought against them get a decree for the principal 
money unders, 65, Contract Act, nor under any other 
equitable principle, and he cannot also’ get a decreas 
for ‘sale’ of the’ mortgaged property. Asupala PRASAD 
v: Owanpan Lat -All. 934 FB 
———§, 65S.’ 65, Contract Act, when applies — 

Parties must be competent. j 

` Where ~oné of the ‘parties to'a contract is a minor 
and ' is incapable of contracting so that there never 
is and‘can never'be a”contract, s. 65, Contract Act, 
can have no' application to such a-case as that sec- 


‘tion starts from’ the -basis of ‘there being an agree- 


ment of contract between. competent parties. In 
such‘a case, ‘therefore, there would: be no question 
of ordering the minor to testore the advantage which 
he has received or ‘to make compensation for what he’ 
has received, AJUDHIA Prasan K OxaaNDAN Lat’ t 
All. 934 FB 

Ss. 69, 70— Dissolution -of partnership— 

re partion ‘undertaking - to pay creditor — Other 
actually paying —He is entitled to be. indemnified: 
‘*Where under the terms of a release deed dissolving 
a partnership’a partner undertakes to satisfy the 
liability of the partnership firm undera decree, but 
the other partner actually pays, the partner'so paying 


18 éntitled to ‘indemnity. KUPPUSWAMY v. - BASAPPA 
OHETTIAR hae: - Mad. 7 
>19; 7O—Codllection'’ of voluntary irrigation 


‘cess to clear ‘silt from -channels — Neglect of 
7 Government to clear silt after decision to maintain 
channels at-its own cost—Held, act was act of 
“sovereignty and there was no contractual obligation 
—S. 70, “if applies Can ‘Benefit’ meant in s. TO, 
nature of: a 
In a suit by the plaintiffs as representatives of 
certain’ “ryots, they’ ‘alleged that: Government Palered 
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into.an.agreement with those ryots, and those of the 
- adjoining villages through,which the channel passes 
under which agreement Government was bound to 
clear. the channel of silt and keep it in,good condi- 
_tion, thatthe channel was formerly.under the con- 
trol of Government but later on was transferred to 
the Public Works Department, that the latter in 
neglect of .its duty. caused the channel .to:be ‘silted 
up, and that the -villagers represented by the plaint- 
iffs after giving notice to Government removed .the 
silt from the channel vin about August 192], incur- 
ring. expenses inso doing. They claimed thatsuch 
removal :was absolutely necessary for the purpose of 
irrigation. and that they were entitled to claim from 
the Government a.refund of the expenses incurred. 
The Government denied.thatthere was-any. contract 
and also their: liability. to., pay. There used ‘formerly 
to be collected. frem ‘the ryots.a voluntary irrigation 
cess;-and.one of the objects for which. the money 
so- collected -was spent, was silt clearance. This 
irrigation cess fund did not form part of the general 
revenues of the country. It .was separately kept by 
the Government for the purposes for which it was 
to be used : . 

Held, thatthe act ofthe Government.at re-settle- 
ment -in deciding. not ‘to collect the cess and main- 
tain the channels clear from silt.was an act of the 
sovereign -power and not the acknowledgment of ` a 
contractual obligation and the Government. in under- 
taking the maintenance of the channels was merely 
doing an executive act, and, hence there was no con- 
tract enforceable against the Government.. Con- 
sequently the suit. under s..70;.Contract Act, did not 


©; ` 
Held, algo that even if a contract existed,.the suit 
did not fall within s.770, .as the benefit that is 
meant in s.70, Contract~Act,is the direct and: natu- 
ral benefit ofwhat has been.done. If the object 
was to clear the silt for the benéfit of the. appel- 
lants’.lands, that was.the directand natural result 
of the work. The benefit tó Government has merely 
been in consequence of the direct: benefit to the 
mirasdars and, the latterisan indirect benefit, 
RADHAKRISHNA. LYERY.SEORETARY.OF STATE Mad. 304 
— SS, 145, 62—Sureties paying off debt:on 
account of debior--Mortgage by debtor yor monies, 
in favour of- sureties— Mortgage . unregistered— 
Sureties, tf can sue for money patd on .origunal 
contract. i i 
Where an instrument intended to constitute a 
novation. becomes invalid or inoperative, the rights 


of the creditor under the original contract 1e- ` 


main unefiected. 

Under s:.145 of the Contract Ast there is an 
implied. promise by .a debtor to indemnify the 
sureties who are entitled to recoverfrom him any 
sums paid by them as sureties. There is no reason 
why that implied contract should be no .longer,in 
existence unless. a new contract has been subs.vi- 
tuted for it, Section 62 of the Contract Act provides 
that if the, parties .to.a contract.agree to substitute 
a new contract-for it, the original contract. ned 
not be performed. Where the debtor executes a 
mortgage in consideration of his liability towards 
the sureties, but the mortgageis unregistered and 
therefore .unenforceable, it does not amount to.a con~- 
tract,and there is no personal liability to pay under 
that mortgage. deed; consequently, the suieties can 
maintain .a suit against.the debtor, forthe moneys 
paid by them in his account, Grararr v, KEDAR 

‘Nag. 120 
a 80251 — Partner — Authority to borrow— 
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Non-trading firms—Reasons for “distinction. 
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In India the rule as to implied authority has been 
enacted ina particular form.and regard must.be-had 
to:s. 251, Contract Act. If a partner in afirm, of 
auctioneers, farmers.or quarry owners, has no antho- 
rity to borrow money, the .reason must bes, not., be 
cause the partnership doesnot buy and sell goods, 
but because in,the language of 8,251 the bortpwing 
of .money is not an act necessary, or usually doas in 
carrying on the business of such a, partnership, 
JAYANTILAL RANCHHQDLAL v. Popatuan KavALRAS 
ZAVERI , 5% Bom. 147 
~ §,.251—Third parties dealing with indivi- 

dual partners—-Position of. Ea 

The position of third parties „dealing ..with the 
firm may, as against individual partners, be different 
from the position of the partners amongst them- 
selves. The partners may be taken to know exactly 
what.the :nature of their business is, and what, is 
necessary for carrying it on. ‘The authority ofeach 
member ofthe firm to bind his co-partner may reat 
on „different principlesand circumstances from those 
on which strangers dealing with the firm might be 
governed, There may be a restriction upon the power 
of any partner placed “by agreement between the 
partners. Even in such cases, third. parties are not 
necessarily débarred from binding the firm by, acts 
done .by.that individual partner in contravention of 
suchian agreement, Third parties are debarred.only. 
agreement. 
KEVELDAS 


. Bom 147 
s, 261. Sge Partnership 686 
Co-operative Secleties Act (Iv of 1912), &..46 
` (2). (b), (6)—-Liquidation of Society — Denial. of 
liability as meniber— Jurisdiction of Civil ‘Courts, 
‘to consider whether a person is Ttable as past 
` member Scope of liquidator’s power. 
“Section 42 (6) of thé Co-operative Societies Act, 
1912, doesnot take away the jurisdiction of Civil 
Courts to determine whether a person against whom 
an order for contribution” has been „passed by the 
liquidator as a past member had ceased to'be a 
membér more than’ two years. before the date ofthe 
liquidation. Clause 2 (6) of -the said section , em- 
powers the liquidator only to determine the contribu- 
tion.to be made by the members-and, past members, 
It does not empower him to deterntine whether a mem- 
ber who denies his liability as a past member ‘is 
liable.as a past member, Savcar U VAIKUNTA BHAT v. 
K, Sarvoruama: Rao -Madr 3T2: 
Co-sharer— One co-3harer erecting temporary: 
structure on joint land not. in possesiton of another 
Other, if can object—Hrection of permanent. 
structure without consent of others—Validity of. ` 
“Ifthe construction. put upon joint land is of such 
a character as to amount.to a permanent structure or, 
at any rate, cf such a character as.to give exclusive 
possession to one co-ownertothe ouster of the other 
co-sharers then such exclusive possession ‘is not justi- 
fiéd arid can be objected to by the other co-sharers : 
while if one co-owner occupies a piece of joint‘ land 
not occupied by the dthers, by having some tempo- 
rary structure or construction on it, there would-he 
no ground for objection because the structure is of a 
temporary character only. The construction of,a 
permanent building cn a plot of land which had been 
inthe exclusive possession of one co-sharer -would 
amount to changing the character of possession very 
materially and to a complete ouster of the other co- 
sharers. This, without their consent, is not allowable; 
JAMILUNNIS8A v. MUHAMMAD ZIA All, 824 
Costs—Discretion- of Court in awarding costa— 
Interference in appeal~Propriety of. 


JAYANTILAL RANOHHODLAL v. ‘POPATLAL 
ZAVERI 


meae dmim m 
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Costs—concld, 


_ he. trial Oourt did not award costs to the: plaintifé 
as.he could, not. establish his..case. In first appeal 
the Court interfered: with the .order as. to: costs. 

| while upholding the:trial Count's decision on other 
i points: 
: ‘Held, that the Appallate Court hadmo jurisdiction 
, to interfere with the disaretion exercised by-thetrial 
: Qourt so far as the award of costa, other than institu- 
| tion fés, was concerned, and the .order .passed by 
| the:Appellate Court could not stand. Kunnan SINGH 
( Kasainpas.v., Kausuan. Das KEWALRAM Sind 9 
| nm —Plaintiff guilty, of misconduct.and failing.t9 
| establish: his case--Whether can be-made to: pay 
costs. of issue: decided: against him. i 
“Where. it, was,foundithat.the ,plaintif was guilty- of 
. misconduct in asking for-:a personal decree. against 
| the defendants.and the:plaintiff failed: to establish. his 
| Case, he gan be madesto. pay’ .costs of the issue 
| Which was decided against. him, _Kunpan „SING: 
KISHINDAS, v. KHuUSaAL: DAs KOWALRAM, Sind. 9 
——— Principles in awarding.. 
The- -principles which: should. -guide the Oourt in 


+ 


comes: to enforce a legal, right, and there . has been: 
no:misconduct.on:his -part--no omission. or neglect. 
which would induce: the Gourt’ to deprive him of 
his costs—thé Court has. no: discretion, and cannot 
take-away, the plaintiff's right to costs. Theremay 
be, misconduct of :many.sorts, for instance, there may 
be misconduct in commencing the proceeding;.or 
: gome Niiscarriage:in the: procedure, or an oppressive 
| orvexatious:mode of conducting the proceedings, or 
{ other;misconduct which will induce the Oourt to. 
refuse costs. KUNDAN. SING: ,K1e.InpAsi2, -“Kusnan, 
Das KEWALRAM Sind. 9 
Court-fees—Declaratory, suit--Rlaintiff can frame 
suit in any manner— Hunther relief deliberately 
not asked — Courts duty—Plaintif, tf can, claim 
that court:feespaid:is suficient. 


ie tes sees aya ny ei ee 


a ee e 


manner he likes and there is no duty cast upon the 
Count:to give him advicethat unless he seeks:further 
relief, his: suit -mayinot be. successful, ‘Phe . plaintiff 
takes tha consequences of his selection and he rung 
the, risk. of his. suit. being : dismissed’ iflater on it ig 
found: by the Oourt thatthe case was ono in whicha. 
further relief should have beemasked by the plaintiff. 
In cases in. which the: plaintiff makesmup. his.mind 
beforehand:that he is not going:to claim-further relief 
and;he:deliberately sœ frames -his 
asking-for further relief, ;all that. the Court:has to 
seo is;whether on the allegations set forth in the 
plaintithe- suit is.qgne for a: mere declarationor it. 
is a.suit for a furtherrelief plus .a,declaratianthough 
the realinature of. the;claimsis:-eoncealed. In cases of 


meee wee ee ee ee 
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tutea suit:for a mere declaration and he can say,.to 
the.Gourtithat as no further relief is claimed. by 
him: the-court~fee paid by him is quite: sufficient, 
Karkas NARAIN v. Gorpr Nata, All. 459 - 
Ex parte decree against: plaintiff for loss in 
new business started ‘by father—Suit for declaration 
that he: isnot liable for such loss-—No relief of-can- 
cellatzom..of ex. parte:decree—Suit held was: for 
funtherrelief of cancellation of ex parte. decree, 
so. far as plaintiff was concenned: 

An ew parte. decree was: passed against, the plaintiff 
ior a. cortain loss in. a business:atarted by bis father:. 
'The;pleintiff instituted.a suitfor.a declaration, without: 
asking for-canceldation of the ex:parte decree; that he 
was not: personally liable-for :the.logs in.the new busi- 
mess started ‘by -his father out. of the ancestral funds 
and which he'had no rightto do; 2 ....... 
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awarding: costs:are as follows: ‘Where the plaintif - 


The :plaintif is entitled to frame a suitin any 


suit ass toavoid - 


: thisikind: the plaintiff is certainly entitled to insti- . 
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Court-fees—contd. 


. „Held; that.in.substance the plaint asked for further 
relief-of cancellation and setting aside of the ex parte 
decree against the plaintiff, which claim-could not 
amount:to a mere declaration and hence additional 
court-fee-should bê paid, Karkasa Narain v, Gort 
Nara All. 459 

z Platniiff-appeliant.found prima facie liable 

Lto-pay ad valorem court-fees on portion of his 

claim—Ad valorem court-fees on memorandum of 

. appeal-must be paid before admission of appeal— 

‚Court Fees: Act (VII of.1870),.g. 7 fiv) (v). 

¿'Wheró it is found by the Oourt that. the plaintiff- 
appellant ought -pnima facie to pay ad valorem 
court-fee on a portion ofhis claim, he. has to pay tbe 
ad valorem court-fee on his memorandum of appeal 
before admission of the appeal inthe High Gourt. 
Nano, KI880RE Keomar.v, AcuameirKusar Pat. 959 
—Practice—Patna High Court—Ascertainment 

‚Of proper court-fee—~Court, -if should. depend on 

-averments of. plaintiff-—Correct procedure. 

- It, has not ordinarily been, the practice in. the 
Patna High Court,:from the time of its foundation, 
to. depend :exclusively on the averments of the 
plaintiff for the ascertainment :of what should be 
the proper:court-fee payable, to pormita plaintiff 
to escape liability by a.vague and indefinite state- 
ment of facts inthe plaint, or to -penalize him be- 
cause he may. possibly ask fora declaration which 
mayibe .unneesssary. From the institution. of the 
Patna „High Oourt, the Stamp Reporter andthe 
Taxing Officer, acting -under the directions from 
time: tortime given by the Taxing, Judge, ` have fol- 
lowed the correct procodure inthis matter; that is 
determining the proper court-fee payable on an.ap- 
preciation of what the -plaintiff-appellant really 
sought,jnot:requiring; payment of ad valorem court- 
fee morely: because a: suit for -partition was . defend- 
edby:a claim of adverse possession; but astute to 
seethat plaintif should not avoid liability to pay 
eourtefee under sx % (tv)te) ors: % (v) of the Court 
Fees.Act merely.by omitting to assert a prayer for 
possession in*what was essentially a. title suit: in 
the guise-of a partition suit. NAND KISHORE Kumar v. 
AGHAMBIT-KUMAR . > > Pat. 959 
-———-—— Refund of-—-Plaintiff paying -deficit court- 

fees and failing to make up deficiency éven within 

time -allowed—Plaint-rejected—Court-fees already 
paid, if can be refunded. 

When, a-QOourt refunds an excess payment it is 
refunding really..not an amount-of court-fees but an 
amount. mistakenly paid under the: guise of court- 
fees. _. 

_ A plaintiff when.he institutes a suit should discover. 
the-amount’of court-fee which. he had. to pay and’ if 
he fails to-do-this.he.cannot complain if hesuffers in 
eny-way. . 

Where, therefore, a plaintiff who pays deficient 
court-fees. and upon, his failure to psy up the defi- 
ciency even Within the time allowed, the plaint is 
rejected,. the court-fees.already paid cannot be refund- 
ed. Ramaxant PATAK v. MURLIDHAR Panpe All. 483 
— Valuation — Appeal—Suit for account— 

Defendant appealing against preliminary decree. 
—Whether must value his appeal as was:originally 
paluedin plaint by plaintiff. 
Where: in, suit for accounts, the plaintiff values. 
-his suit at, a certain sum or at whatever sum found 
due ani pays court-fee.accordingly the valuation in 
_ the plaint is intended.by the.plaintiff to be a valua- 
tion: of the finahdecree andnot. ofthe preliminary 
decree.. . If the:defendant appeals against the final 








decree the: defendant has to. pay court-fes on 
-_awhatevem,sum isi found. dyg. to. the plaintiff, but 
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where the defendant only appeals against the pre- 

liminary decree he is entitled to value that prelimi- 

nary decree at any sum whith heconsiders suitable, 

Hari Das v. MURLI PRASAD A1. 119 

Court Fees Act (VI of 1870), s. 6—Courts duty 
to see sufficiency of court-fees. 

The Courts have full power to look into the allega- 
tions made inthe plaint in order to decide whether 
in a particular case the plaintiff is asking for a mere 
declaration or whether in effect he is asking fora 
further relief plus declaration. It is always open to 
the Oourt to find out by looking irto the allegations 
in the plaint as to whether or not the court-fee paid is 
sufficient. In fact it is a duty which is cast upon the 
Court under s. 6, Court Fees Act. Katuasa NARAIN v, 


Gorr Nata Ali. 459 
—— S8. 7 (lv)—Madras amendment to s. 7- (iv)— 
Effect of. 


The Madras amendment to's. 7 (iv) did not alter 
the law as to the applicability of the sections of 


the Court Fees Act, but merely to settle a lower, 
payable under- ` 


limit to the amount of -courtf-fee 
certain circumstances which came within the 
mischief of s. 7 (iv) of the Act, Amina Bsr v. KADIR 
Batoua ROWTHER Mad. 573 
8. 7:(lv) (c), 7 (V)—Suit for declaration and 

possession —Court-fee payable. i 

Where .a suit was brought for a declaration that 
a: certain property gifted to the plaintiff by her 
husband, who subsequently became an insolvent, 
was her property and for possession of the property 
which had been taken possession of by the Official 
Receiver as part ofthe estate of her insolvent hus- 
band, the consequential relief of possession must be 
valued under s, 7 (v), Court Fees Act, and court-fee 
must be paid under s.7 (v) upon the total value of 
the property and not under s, 7 (iv) (c). Amina Brpr 
. Kapir Batoua RowTHER 
— — 8. 7 (iv) (v). Sze Court-fees ° 959 

z S. 11—‘In accordance with law in Art. 182 (5) 

Limitation Act — Interpretation of — Defective 








application but eaecution capable of being lawfully 


ordered—Whether falls within Art. 182 (5). 

The expression 
Art. 182 (5), Limitation Act, can be interpreted-as 
meaning that the application though defective in 
some particular was one upon which execution could 
lawfully be ordered. If the omissions were such 
as to make it impossible for the Court to issue exe- 
cution .upon it, it should be held that such an ap- 
plication was not in accordance with law. Where the 
obstacle to execution lies not in the application itself, 
but in a statutory prohibition, such as is contained 
in s. 11; Court Fees Act, the objection is even strong- 
er.. Asin a case where the omission occurs in the 
application itself, it is not an application in exe- 
cution in accordance with law, so even more 
it is.not an application for execution in accordance 
with law when ithasnot as its foundation a deeree 
which can be executed, LakHMICHAND GQuANDAMAL V. 
Firem GoxaLpas RANOBOREDAS Sind 493 
————- Sch. 1, Art. 1 —Set-off, if includes equitable 

set-off. 


The set-off mentioned in Seh. I, Art. 1, Court Fees - 


HARGOVIND v. 
l Nag. 1004 
- Arts. 4, 5—‘Fee leviable on the 
plaint or memorandum of appeal’, meaning of— 
Application for review—Court-fee payable. 
According to the meaning of the words ‘the fee 
leviable onthe plaint or memorandum of 
in Arts. 4 and 5, Sch. I, Court Fees Act, the court- 
fee to.be paid.. on an. application for- -review of 


Act, includes equitable set-off also. 
SHRIKRIBE NADAS 


Mad. 573 - 


“in accordance with law” in- 


appeal’: 


.- EMPEROR v. LASHKARO, : i 


11937 


Court Fees Act—conald. 


judgment must be either the fee or one-half of the 
fee leviable on the plaint or memorandum of appeal, 
į e. which is prescribed for the original plaint or 
original memorandum of appeal, Ram GOPAL v: 
Gauri SHANKAR Lah, 266 
Criminal Procedure Code (Act V of 1898), 

8.45. Sze Criminal Procedure Oode, 1828, e. AN 
—-5, 96, Sea Criminal Procedure Oode,°1898, 

s, 156 : 870 

s. 96 (1)—-Warrant, if can be tssued when 

proceedings are in contemplation. , 

A warrant can be issued not only in proceedings 
already started but also when proceedings are ‘in 
contemplation. M., I. Mamsa v. Huprror ` Rang.. 879 
————$S. 110, 119, 109, 112, 438— Notice tò show 


‘eause under gs. 109-112—Cancelling of ~Magistrate: 


disbelieving prosecution—Accused ignorant of legal 

procedure —No cross-examination of prosecution 

evidence — Presumption — Held, no ground for 
interference under $. 438. - 

Where in a case under s. 110, Criminal Procedure 
Code, evidence was produced before the Magistrate 
which he disbelieved and in a reference to High 
Court under s. 438, Criminal Procedure Code, 
ugainst his order cancelling under s. 119 notice to 
show cause made under ss, 109-112, the District Ma- 
gistrate stated some reasons why this evidence ought 


to be believed butthese reasons could be explained 


away ! Se 
Held, thatthe case was not one in which the 


High Court should interferes and set aside the order of 
the Magistrate cancelling, under s. 119, Oriminal 
Procedure Code, the notice to show cause made under 
53. 109-112. , * 

Where the accused is an ignorant Pasi and could 
not be expected to know the legal presumption that 
uncross-examined evidence is probably reliable 
the fact that the accused, ins. 110 proceedings, did 
not cross-examine the prosecution witnesses, is of no 
value. i 

The evidence of suspicion under s. 457, is evidence 
of a very weak nature even in a s. 110 case, EMPEROR 
o. MULSE Oudh 482 
$.118—Order under 3,118 against suspected 

person undergoing imprisonment for substantive 

offence—Period of security, when commences. 

Where a suspected person against whom an order 
under s. 118, Criminal Procedure Code, is passed, is 
undergoing imprisonment for a substantive offence 
under the provisions of s.120 (1), Criminal Proce- 
dure Oode, the period for which the security 
is required, should commence not from the date. 
of order butfrom the date ofthe expiration of the 
sentence which the suspect was undergoing for the 
substantive offence of which he had been convicted, 
EMPEROR v LASHKARO Sind 676 
——--—-§8, 123,. 118—Sessions Judge confirming 





order of ‘Magistrate under s. 123 {3)-—Order, if 


overrides Magistrate's order. : 
When an order has been passed by a Sessions 
Judge under s. 123 (3), Criminal Procedure Code, 
the order that is then in forceis the Order of the 
Sessions Judge and not the order of the Magistrate. 
Though it is j Bal 
in passing orders under s. 125 (3), Criminal Proce- 
dure Code, confirm, for reasons given, the Magis- 
trate’s order andthe use of the word ‘confirm’ is 
misleading, nevertheless the order passed- under 
s. 123 (3), Criminal Procedure Code, must be deem- 
ed the order of the Sessions Judge, and the order 
in operation, overriding the order of the Magistrate, 
Sind 676 


often the case that Sessions Judges . 
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—S. 144, Sre Penal Code, 1860,5.188 499 
- 3. 144 — Jurisdiction conferred under 

s. 144 (4)—Nature of—New order, tf can be made. 

The jurisdiction conferred by s. 144 (4), Criminal 
Procedure Code, is neither appellate nor revisional 
and that jurisdiction isa speéial one that can be 
exercised only if the actual termsof the section 
are strictly satisfied. Jurisdiction is given to him 
by*this sub-section only to altr or rescind the 
order by which the petitioners before him are 
said to be aggrieved, and he may remove altogether 
the grievance complained of or reduce its. extent 





as it were, but-he cannot make a new order which. 


would constitute afresh grievance to a party not 


ebefore him. SEVUGAN SETTIAR v. KARUPPAN OnkT Tar 


Mad. 193 
———-——" $, 144— Subordinate Magistrate passing 
order —How far can be interfered with by Superior 

' Magistrate. Bigg oat 
While it is open to the superior Magistrate to 
alter the order passed by the Subordinate Magis- 
trate, he cannot alter the party to be affected by the 
order. Where a Subordinate Magistrate allows a 
certain party to perform a.certain festival on a 
certain day, it cannot be prohibited by the superior 
Magistrate on an application by another party 
under s. 144 (4), Criminal Procedure Code, or, where 
a Subordinate Magistrate prohibits one party from 
doing a certain act, the superior Magistrate cannot, 
under s, 144.4), Criminal Procedure Code, prohibit 
the opposite party from doing that act. Sgvuaan 
CHETTIAR v. KARUPPAN CRETTIAR. Mad..193 - 


: —88.144,°145—Petition under s. 145(4)—. 
Order not purporting to be under any proviston of 
law—No deciston that dispute is likely to lead to 
breach of peace—Effect of order—Held, order and 
n 7 of opinion: therein were void of" legal 

force... . ams 
Where. on a petition presented under s. 145 (4), 

Oriminal Procedure Code, an order is passed which 
really does not purportto be passed under s. 145 or 
144 and does not in fact purport to bean order passed - 





in the exercise of any jdiisdiction conferred on the: , 


Magistrate by any section of the Criminal-Procedure 
Gode or any other. provision of law, andthe Magis- 
trate did not decide as a matter of fact whether this 
dispute was.likely to lead to a breach ofthe peace or 
a disturbance of public' tranquility. the essential 
preliminary to assuming -jurisdiction thusnot being 
found to exist, his order must be deemed to be an 
order having no legal force, and any expression of - 
opinion contained therein must. be deemed to be void 
of legal force or effect In such circumstances thére 
is no order which requires to be formally set aside or 
modified in . revision, the order complained of being- 
one which has reaily no legal force or effect, 


But such an order must necessarily prejudice a party - 


and it is not at all desirable that the Magistrate who 
has jurisdiction should omit to exercise his jurisdic- 
tion in themanner prescribed by law but on the 
ether hand proceed to deal with it in a way not con- 
templated by the law. Vattataara S: J. v. REVEREND 
Kosar * Mad. 390 


——-—— 88. 144, 530, 529 (f), 531—Transfer of 
application under s. 144 (4) by District Magistrate 
—Validity of, when he had no power to transfer. 
Where the District Magistrate transfers an ap- 

plication made under s 144 (4), Oriminal. Procedure 

Code, even assuming that there was no power of 

transfer, the order of transfer cannot be regarded as 


void and cannot be set aside merely.on that ground, 


in view of s, 529(/), Oriminal Procedure Oode, an 
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also of s. 534 of the same Code. Ssvocan CEHETTIAR 
p. KARUPPAN OHETTIAR Mad. 193 
——— 93, 145 —Proceedings under~Right claimed 
. mentioned in wajib-ul-arz— Presumption that it hag 

been exercised within 3 months of enquiry. if arises, 

In proceedings under s. 145, Oriminal Procedure 
Code, where it is shown that a right claimed by a 
party i3 mentioned in the wajib-ul-arz, it is for the 
party denying itto establish that such a right had 
been abandoned. In the absence of any reliable evi- 
dence regarding abandonment, it must be held that 
the righthas been exercised within 3 months of the 


institution of the enquiry. Fassu v. SIRYA Lah. 392 


§.145—Writs for delivery of possession 
taken out by landlord in execution of rent decrees 
against various holdings — Dispute and action 
ander s: 145—Only one praceeding common to all 
holdings—Landlord alone appearing and filing 
written statement of his claim — Proceedings held 
not proper and order set aside on revision, 

In execution of his.rent . decrees in respect of 
various holdings consisting of many plots, the land- 
lord -took out writs of delivery of possession. On 
resistance by the tenants, the Police lodged infor- 
mation with Magistrate calling for action under 
s. 145, Oriminal Procedure Oode. The Magistrate 
did not drawup one proceeding in respect of each 
holding but a single proceeding covering the whole 
number of khatas comprising the several holdings 
dealt with. The proceeding called on the parties 
in the usual form to attend the Court of the Magis- 
trate in personor by Pleader and to put in written 
statements of their respective claims. The landlord 
put ina written statement of his claim but not 
one of the tenants put in any written statement 
claiming any part of the disputed land. The 
Magistrate did not proceed ex parte and hear evi- 
dence on the side of the landlord nor did he grant 
time to the tenants to file their written statements, 
He went.into evidence without first ascertaining 
which of the tenants were claiming what lands, 
and he decided the proceeding as if the entirelands 
in suit hed been claimed by the whole body of the 
tenants jointly : 

Held, on revision setting aside the order, that the 
Magistrate should have dealt with the case of each 
holding separately and should have given the ten- 
ants opportunity of producing evidence to show 
which of the holdings was claimed by each one. 
Ram Kigao0n Sineo v. Favspar Gop Pat. 90 

ss. 156, 96-~-Investigation under s. 156— 
Issue of search warrant in general terms— Legality 
of—Incriminating articles foundon such search— 

` Whether can be returned to accused. i 

Where an Inspector is conducting an investigation 
under s. 156, Criminal Procedure Gode, and not an 
enquiry, the issue of a search warrant in general 
terms and not for search ofa particular document 
or.things, is illegal under s. 96(1), Oriminal Proce- 
dure Code boop ty i 

But though the warrant is illegally issued 
when among] the things found are documents or 
things which incriminate the accused persons in 
whose possession they were found, they cannot be 
returned to them because the warrant was issued on 
a faulty basis. M. I. Mamsa v. EMPEROR l 

Rany. 870 


—__._—-§. 161. Sgen Penal Code, 1860, s. 182 854 

——— $, 162—Statements of prosecution witnesses 
to Police—Right of accused to copies—Fact that 
they are inshape of rough memoranda, if relieves 
prosecution of liability—Wétnesses' opinion that | 
they are not traceable, if suficient —Denial of 


XXX 
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right—- Irregularity, 

accused. 

An. accused has a legal right to statements made‘by 
the: prosecution witnesses whenever they are- reduced 
to writing. The fact that the statements were: only 
reduced'to writing in the shape of rough memoranda 
ornotes does not relieve the: prosecution of this 
liability: 

Tf the'notes arin existence, they must be traceable; 
orat any'rate some serious effort should’ have been 
made to’ find: ‘them, and' satisfactory reasons given 
fbr ‘their non-discovery; A mere statement by a 
witness that/it will not be possible-to trace them is 
not enough, iw the absence of evidence- to show what 
efforts‘;were made: to do so. Itis: for the Court to 
decide'whetHer they are really traceable or not, and not 
fora witness. His-opinion-about the matter is-irrelev- 
ant. All he-is‘there for is tofurnish the Court with 
facts*on which ‘it can form’ an opinion. 

A: denial of accused's right to the statements ordi- 
narily constitutes an illegality which cannot-be-cured, 
because the extent of'the prejudice: caused’ cannot be 
gauged, Vis.wanaTa PANDURANG KUNBI' v. EMPEROR 


-ammm 8S 164, 364. SEE Evidence: Act, 1872; eee 
88,164; 537—Formalities not observed — 
‘Confession not recorded in prescribed form— 
Magistrate-not putting questions'to: elicit voluntary: 
‘mature: of confession— Confession, admissibility of 
—Prejudice- caused to accused - Defect, if curable 
-—dipidence Act (T of 1872),. ss 21,:29--Confession 
mot’ admissible under s. 164—Whether' canbe 

admitted: under ss: 21, 29. 

The ‘effect of the--provisions'of the Oriminal Pro- 
cedure Gode, on the subject of confessions’ js: to 
prescribe the mode- in which confessions: are to ‘be 
dealt with by: Magistrates,.and to render inadmissi- 
ble any ‘attempt'to deal- with them in -any other 
way. 

A confession was not recorded’ ow the prescribed: 
form: It ‘started’ straight away and was’ entirely 
im the: form ofw narrative. There was'nothing on 
the record to ‘show that the Magistrate put any 
questions to elicit the voluntary nature. of the. eon- 
ession; It appeared’ that he merely told the accus- 
ed that he-need not confess, and that if he did so 
it could be used’ against him. It was doubtful 
as to- whether ths- accused was really questioned as 
prescribed by s. 164, before' the:statement was taken 





down : 

Heid, that the nature of the questions must be 
such: -as-to show that the Magistrates made. a- real 
endeavour to find out whether the confession was 
really voluntary ‘and that the confession was 
vitiated, If'-questions had ın fact been put; the 
failure: to record them would be- curable under 
s. ‘537 of the Criminal Procedure Oode; provided 
that the-error had not injured the-accused-as ‘to ‘his 
defence- onthe merits, but'in this case as the ques- 
tions were not put atall s. 533 did not apply. 

Hetd; -also, that the confession was not-admissible 
under ss. 21-or 29)-Evidence Act, inasmuch as the 
real- objection to admitting the confession under the 
general sections. would be that the striet procedure 
laid: down bys. 164 could be thereby rendered: 
nugatory. SARDAR MIYA v. EMPEROR Nag. ‘868 
—-——-8, 17. 3--Right to insist on production of 

documents by prosecution before case starts, 

Neither in s: 173: Oriminal’ Procedure -Oode, nor in 
the form prescribed’ by the Local -Government, is it 
provided that the-prosecution should produce along 
with thechalan all‘the- documents on which reliance 
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isto be placedin.the .trial or. which have to be pro- 
duced by the: witnesses tobe tendered. for the prose- 
cution, An accused’ person is consequently not 
entitled as of right to insist upon the productionof 
any such document’ before the case starts. He does 
not ron the risk of being hampered" in his defence, as 
the law clearly’ entitles: him to cross-examine’ the 
witnesses even’ after the charge. K. L. Gausa. gv. 
EMPEROR Lakh. 586 
~- 8.195, -Sze Criminal Procedure Gode, 1898; 
s. 476 l 255 
8; T95—- Person not party to proceedings 
but connected by abetting or conspiring — Court, 
af can take action against him. 
It is to the taking’ cognizance of the offence that 
s 195:(1)-(b) and- (c, Criminal Procedure Code, refers ° 
to;:it-is the offence, not the offender which is referred 
to. Even if'a-person is not party to-proceedings in 
respect’of which the Court wishes to inquire and 
make a complaint under s. 211, Penal Code, the. Court 
can take‘action against such person if he is connected. 
with-the offence: by abetting or conspiring. EMPEROR. 
p. Ivory Henry BRIDGNELL Sind 891 
———-- 3: 19°7'(1)— Deputy Superintendent of Police 


appointed’ by Local Government——Whether comes 

within s. 97 (t)—Sanction, necessity of— 
Preliminary enquiry, if can. be held without 
sanction. 


A Deputy Superintendent of Police. who is ap- 
pointed’ by the Local’ Government comes within the 
ambit’ of 8,197 (1), Criminal Procedure Code, and 
hence ‘no prosecution m-respect of offences alleged’ 
to-have been committed by him while acting or 
purporting toact in the:dischargea of his official 
duty: can be taken. cognizance of without the- pres- 
vious. sanction of the Local Government. ‘The 
Magistrate. should. satisfy himself by: enquiry that 
it is.expedient -in.the interests. of justice that an 
enquiry should be held into the alleged offence. and 
this preliminary enquiry .can be:held without the 
sanction of the Local-Government for it does not. 
entail taking cognizance of auy offence, and ifthe 
enquiry, is-held before-the Local. Government is 
approached,.the Local Government will be in a.much. 
better position to be able to decide. what. action. to 
take.under’s: 197. U Ba Hra v. Mauna. Ton. SEIN: 

> -Rang..516 
———- 88, 197Z, 45—Village Munsiji sending report 

under s. 45——Prosecution of— Previous. sanction 

of Local,Government, if necessany. 

In sending his report under s: 45,.Oriminal Pro- 
cedure;Oode,, the Village Munsif is not acting in 
his capacity as „Magistrate, being there called 
specifically a Village Headman, nor is he a:public. 
servant removable only by or with the sanction 
of a, bocal Government. Consequently, previous 
sanction -of the. Local Government 1s not. necessary 
for his prosecution. PREGADA BALANAGU v.. KROSURU 
KoTAYYA Mad. 481 

ss. 197,.530 (p)—Duty of. Excise Sub- 

Inspector to sign certificate for goods: imported. 

in bond.to Afghanistan—He signing, knowing that 

goods. were not so imported — Act, whether in: 
discharge of official duty— Previous sanction sof 

Local Government for prosecution, necessity of— 

Trial along with other auccused—~—Sanction for his 

prosecution not obtained — Whole trial held withaut 

jurisdiction and void. 

It:was part -of duty of am 'Excise‘Sub-Inspector to 
sign certificates:in respect of goods imported in bond 
into Afghanistan; he did' signthe certificates knowing 
that the goods to which they referred had never been 
so imported; not‘only washe enabled to do.this by 
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- Held, further, that where a Magistrate tried all 
the.accused in a joint.trial, though he was notem- 
powered to try one of them the sanction ofthe Local 


' Government being necessary for his prosesution and 


such sanction not having been obtained,,the proceed- 
ings of the Magistrate were -void not, only against 
siich accused but the whole trial against all .the 
accused was void as being without, jurisdiction Em- 
PEROR V. FAZAL RABMAN Pesh. 772 
—.—-—88, 209,,437—Pengl Code (Act. XLV of 
1860), a8. 304, Part, IT, 149; :323-149-—Charge under 
~—Magistrate after enquiry jfinding-that offence 
fell under s. 325-149. — Complainant's, application 
~ under 3. 4387—Sessions Judge finding. offence to 
‘be.under, s, 302—Re-trial.ordered on ground.of want 
of jurisdiction .of.trial Court—Held, Magistrate 
had jurisdiction, to decide nature. of offence-Order 
for.re-trial set aside, ain S 
Certain persons were accused of Having formed an 
unlawftl assembly with the. common’ object of-beat- 
ing some persons;and in prosecution of that common, 
object having committed murderor culpable homicide 
not amounting to murdér, The.s, 30-Magistrate before 
whom the enquiry took place charged them under 
es. 304, Part. II-149 and` 325-149, Pénal Code. After 
a careful enquiry he came to the conclusion that 
there was'no intention to cause death and., convicted’ 
the accused under ss. 325-149., On the complainants’ 
application under e. 437, Criminal Procedure Oode, 
the Sessions Judge directed ‘the accused to be.tried 
under s. 302, holding thatthe Magistrate., had. no 
jurisdiction to try the a¢cuged. He held, that the 
trial was without’ jurisdiction and ordered that the 
accused be committed for trial, to the Sessions 


Court : ` 


Held, that under s, 209, the Magistratehad. jurisdic. - 


tion to decide whether the offénce was triable , by 
the Sessions Court or was triable by himself. ‘I'here 
was nothing-to ‘show that the trial Magistrate 
snatched'at any jurisdiction’ or perversely, held that 
the offence was one triable by himself m order to 
minimize the offence. Itis’ more a case of an honest 
difference of opinion on a subject, which.is always 
open to doubt and difference of opinion. It was, 
however, useless, in matters of doubt; to subject the 
accused to the cost and strain” of'a re-trial ard hence 
the order of the Sessions Judge directing a‘ re-trial 
to himself should be set aside. Kirpan Sines ù; 
EMPEROR Fee ` Lah>78O 
——_——-8.227— Alteration of charge — Powers of 

s RU of former Jury—When can, be 

done. z 

The -Court's poweis, as Contained in s. 227; Crimi- 
nal -Procedure Code, to alter a charge are very 
wide. -Any restriction ‘of those powers mustinevit- 
ably-lead to failure ‘of justice. If the Opurt's power 
under-s. 227 can be exercised within certain limits 
the provisions of the section would be- rendered 
nugatory. H, therefore, the alteration’ of the cliarge_ 
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leads necessarily to.the.discharge of the rmer jury, 
that result must be implied in the -power of the 
Court,to alter the charge. EMPEROR. y, -YES VANT 
MITHU ` Bom. 153 
——-—$, 23:6. Sze Fenal. Code, 1880,.s¢. 448, 2 Sä 


———-8., 236 — Applicability — Whether applies 
anly: -when..sections involved fall within same 
-chapter,. i 

_ For the.application of s. 236, Criminal -Procedure 
Code, it-is:ņnot essential that- the .offences should fall 
under the same chapter and there -may be border- 
line.cases where:the two offences concerned do fall 
under different .chapters. Wrongful restraint is 
probably sucha :border-line .case, because, although 
itis. under the chapter dealing with offences-to.the 
body, it: is..not .meceasary..that. anything -be done 

directly to the body at all; it maybe by locking a 

door or.by..building.a,wall, or.something of that-kind. 

There is, therefore, no necessary obstacle tothe ap- 

plication of..s.-236 that the two .sections involved ‘fall 

under different .chapters .of..the .Code. RATURAM v. 

EMPEROR. . 5 i Rang..909 

-oe 239 (e)—P. enal Code (Act XLV of 1860), 
88.457, 4 Ll—Person accused of. offence under s. 457 
= Whether can be charged and: tried with.receiver 
of stolen property. 

Section:457; ;Penal Uode, includes theftand.a.per- 
son accused of.an offence under s. 487,can,. by. virtue 
of i, 239, (eX, Criminal -Procedure Code, be legally 
charged. and tried with . persons accused. of receiving 
or.retainng stolen property. Emperor v. NAWAB 

: Lah. 303 

an 8, 257— Warrant cd ses—Cost of defence 

watnesses— W hether to, be. borne.by Crown—Order .to 
contrary, without , assigning negsons,— Legality of. 

In warrant. cases, the .usual.rule.is.that the.cost of 
causing the, attendance of the witnesses of an ac- 
cused; person, is to be. borne. by..the Crown, and 
without assigning adequate reasons.a departure. from 
this rule is not permissible. ‚Where, the order. of the. 
Magistrate does ,not assign. any reasons why the 
accused should be required to deposit the. process 
fee and -dietimoney of.all the.defence witnesses, it 
cannot be upheld, Kuvssi MusamMap v. ABDULLA 





KHAN . i M Lah 539 
=~ $., 307 —Reference— Powers of—Duty of 
Judge—Trial, Judge not thinking reference called 


for—High Court, rf can direct. him to_do,so, 

‘Though on ,the one hand reference should not be 
made in every case jn which the Judge, finds himself 
in digagreement withthe jury, on the other, the power 
of reference; is not , confined to those cases only, in. 
which in the opinion of the Judge the verdict of the 
jury isentirely perverse. No hard and fast rule can 
be laiddown. Thé Judge must apply his mind. 
and decide whether the ends of justice demanda 
reference. No doubt, when a, Judge finds himself in. 
disagreement with the jJury,and has ‘to,decide whe-. 
ther a reference should be made, there is a heavy: 
responsibility upon him as,is the responsibility of the 
Magistrate in a case triable by a Court of Session to. 
Geode. phoilis the case should or should. not be com- 
mitted. 

“The Legislature has made the Sessions Judge the 
sole, Judge to decide whether a reference should be. 
made., The decision whether .a reference should or 
should not be made, depends upon the.extent of dis- 
agreement which the Judge alone can feel. The High 
Court, in a cage in which the Judge has not thoughy it 
fit to refer à case to High Court under s. 307, Criminal. 
Procedure Code, cannot,direct him to do so. The Judge 
should leave the case in the hands of the executive 
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authorities if he thinks that injustice had been done 
and he cannot interfere underthe law, RAMESHWAR 
Sines v. EMPEROR Pat. 464 
——--——8, 342 —Approver stating that deceased 

caused injurtes to accused—Failure of Magistrate 

to ask expianaiton from accused of injuries on his 
' body —Trial, if vitiated — Re-trial, necessity of. 

In a trial tor murder the approver stated that the 
accused got injuries at the hands ofthe deceased 
during the fight. But the Magistrate failed to ask 
for an explanation from the accused under s. 342, 
ne arate Procedure Code, about the injuries on his 

ody: l 

' Beld, that a re-trial was rendered necessary 
because of the failure of the Magistrate to ask the 
accused's explanation on such vital point. Kuatno 
v. EMPEROR Sind 922 
—-— $. 403. Ses Criminal Procedure Cdos, 1598, 
_ 5. 531 314 
—&, 404—Appeal—Right of—Law governing. 

The right of appeal in criminal matters is a statu- 
toy one, and is primarily governed by s. 404 which 
forms the commencement of Chap. XXXI, Uriminal 
Procedure Uode. Kaur Kumar MITTER V EMPEROR 
; . Cal. 26 
.s8. 404, Ait — Sentence of whipping by 

l Prod’ magistrate Appeal, if lies to High 

ourt. 

- There jis no appealto the High Court from a 

sentence of whipping passed by a Presidency Magis- 

trate, in view ot ss. «U+ and -4l11, Criminal brocedure 
Uode, Motiram BHIKOBA MARUDKAR J. EMPEROR 

Bom. 757 

EER 408—Second Class Magistrate submitting 

case to First Class Alagrstrate—Latier sentencing 

. accused on evidence on record—S, 408, if applies. 

Where a case is submitted’ to a First Clauss Magis- 
trate by a -Second Class Magistrate under s. 349, 
Criminal Procedure Code, and the former sentences 

‘the accused to fine below Rs. 50, -the case comes 
within the express words of a. 408, and an appeal, 
` if it could beclaimed at all, wouiad be under this 
section -and not “under B8. “407. Kisyori BINGU v. 
EMPEROR- Cai. 920 

8.408 (c)—Appeal to Sessions Judge against 

. conviction under s. 124-A, Penal Code, wrongly 

admittedand sentence reduced—Order heid without 

jurisdiction—A ppeal to High Court, beyond limita- 

. ston—l'yme, whether can be extended underLimita- 

tron Act (LX of 1908),;s. 5 

An accused was convicted for an offence under 
s, 124-A, Penal Code. An appeal was filed to the 
Sessions Judge, who oveilooking the provisions of 
s. 403, Ciaminal Proceduie Code, admitted the appeal 
and reduced the sentence, The accused again ap» 
pealed- to the High Court, but beyond -the period of 
' Jamitation : 

- Held, that che sider of the Sessions sudge was 
made without jurisdicvion, as an appeal in such cases 
‘lay only to the High Vourt under s, 408, Criminal 
Piocedure Code : 

Held, aliso, that ier was sufficient cause for ex- 
tension of time under s, 5, Limitation Act. KRISHNA 
UnANDRA FANGORIA V. JŠ MPERUR ; All. 374 
—§ 411. eE Criminal Procedure Coue, 188, 
-B 404- - 757 
a——_— 8S. 411, 562— Sentence of six months’ 

rijorous amprisonment passed by #reotaency 

" Mugistrate—Uo-accused bound over under s. 50%— 

- Appeal, uf bres. 

Nvappeal lies as provided by s. 411 from a sentence 
ot sıx months’ rigorous impilsonmeut passed by a 
Presidency Magistrate, Neither 5, 407 nor 8. aUo 
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has any application to an order made by a Presi- 
dency Magistrate. Appeals in such cases are pres- 
cribed by s. 411. There is no provision for an 
appeal against an order under s., 462, even fin such 
acas6a co-accused is bound over under e. 562. 
Kant Kumar Mirtge v. EMPEROR Cal. 26 
————-— $, 41 3-—S. 413, applicability of. 

In construing the provisions of s. 413, Crimfnal 
Procedure Uode, it is no doubt permissible to refer to 
the words used ins. 408, but the language of s.413 
is so Clear, expressed as it is in general termes, that 
it would be wholly wrong to try and limit it by 
reference to the wording of s. 408. KISsORI SINGA v. 
EMPEROR Cal. 920, 
a 413~— Test to see if case comes within 

s. 41 

What has to'be seson, ia considering re a case 
is hit by s.413, is whether the sentence in question 
was one not exceeding the limit prescribed, and 
whether it was a sentence passed bya Court of the 
clase mentioned therein. It these conditions are 
satisfied, s. 413 would apply, whether the sentence was 
passed under s. 319 or s. 3v0 or otherwise. KiscOR1 
SINGH v EMPEROR Cal. 920 
—— § 41 7 Acquittal— Interference by High 

` Court -Principles—Weight shouid be given to 

views of trial Court as to credibility of witnesses. 

In exercising the power conferred by the Oode and 
before ‘reaching its conclusion upon tacts, the High 
Court should and will always give proper weight 
and‘ consideration to such matters as : (1) the views 
of the trial Judge astothe credibility of the wit- 
nesses ; (2) the presumption of innocence in favour 
of the ‘accused, a presumption Certuinly’ not weaken- 
ed by the fact he has been acquitted at his trial; 
(3) the right of the accused to the benetit of any 
doubt; and (4) the slowness of an Appellate Oourt 
in disturbing a finding of fact arrived at by a 
Judge who had the advantage of seeing the wit- 
nesses. ~ J 

Held, that wies the accused was a relative of the 
deceased ‘by marriage and could have had no motive 
for the crime, the High Court should not interfere 
with an acquittal onthe mere ground thathe had 
the ` means and opportunity of committing the crime. 
EMPEROR v. Maa Nya MAUNG i 

3., 423. Sge Criminal Procedure Code. 1895; 

s, 430 360 
§.423 (d). Sze Criminal Procedure Code, 
i - 1898, 8,476 891 
-—-—- $S, 423,438 —Appellate Court unable to 
interfere under 3.423 (2), referring case to High 

Court-—Procedure, whether proper—Hrgh Court, tf 

can interfere with decision of trial Court, 2 ecords 

having come before at., 

An Assistant Sessions Judge accepting the verdict of 
the jury convicted .the accused but the Additional 
Sessions Judge finding himself unable to interfere 
under s. 423 (2), Criminal Procedure Code, as there 
was no misdirection, madea reference tothe High 
Court instead ot reterring the case to the Local Govern- 
ment for orders : 

Heid, that the position was that the appeal of the 
accused had been, dismissed. Had not the Additional 
Sessions Judge ieferred the éase to the High Court, it 
would have been open-to the accused to move the High 
Court in revision and ask if to Interfere on the ground 
that the Additional Sessions Judge was wrong 12 
holding that there was no misdirection and it the 
High Court had found that there was misdirection 
by the Assistant Sessions Judge which had been 
ignored by the Additional Sessions Judge and which 
has occasioned failure of justice it would have ig- 
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terfered. The fact that it has examined the record 
on an incompetent reference by the ‘Additional 
Sessions Judge did not alter the position.- It could 
therefore interfere if a case for interferences was made 
out. RAMESHWAR Sines V, EMPEROR Pat, 464 
~ $, 437, Sen Criminal Procedure Code, eee 
8 


8, 209 O 
8.438. Sge Criminal Procedure Code, 1898, 
ss, 110, 119, 109, 112 . 482 
—8. 438 -Reference from District Magistrate 

involving criticism of orders of Sessions Judge— 

Whether will be accepted. 

Ordinarily the High Court cannot accept refer- 
ences from District Magistrates which involve a 
Griticiem of the orders of the Sessions Court, Bm- 
PEROR v, LAS9KARO Sind 676 

8$. 439, See Oriminal Procedure Code, 1898, 

8. 423 464 


———---—-~§§. 439, 423-—Order making or refusing to 
make complaint--Second appeal, if lies—Power of 
Court under s. 423 to order complaint-to be 
restored to file, 

_ There is no second appeal against an order mak- 

Ing or refusing to make a complaint. Section 195 

no longer occurs in s. 439, Criminal Procedure Code, 











‘and s. 476-B, Oriminal Procedure Code, has-not been 


put in its place but under s. 423(1) (e), Oriminal 
rocedure Code, the High Court has power to re- 
verse the order of the Judge, and under s. 423 (1) (d) 
the High Court has power to order the Magistrate's 
complaint, which the Judge has ordered to be with- 
drawn, to be restored to the file and tobe disposed 
of according to law. Tzooman GQERIMAL v, ALI 
Mugamyap Sgan RASHIDI Sind 360 
88, 476, 195—Complaint required by, 3. 195 

-By whom to be filed—Trial in High Court 

‘Court’, meaning of—Any Judge, if can deal with 

the matter—Notice to person proceeded against, if 

essential, 

The complaint required by s.195 of the Code of 
Oriminal Procedure is the complaint of the Court 
in which the ducuments were given in evidence 
and not of the trial Judge and when a suit is 
tried by a Judge of the High Court, the term ‘Court’ 
occurring in. the section must be taken to mean 
‘the High Court’. There is nothing to prevent any 
Judge of the High Court from dealing with the 
matter though sas a matter of convenience; this would 
seldom be done. ‘The fact that the matter was 
placed before another Judge, the trial Judge being 
absent at the time, is immaterial. The Court 
may, under s. 476 of the Code make the com- 
plaint on application made to it or other- 


‘wise and it need not hold a preliminary enquiry, 


Notice to the person proceeded against is not 
essential. In re T, VARADARAJULU Naripu Mad. 255 
$8. 476, 195—‘That Court’ in s. 476, signifi- 

cance of: : 
Although the words ‘that Court’ in s, 476, Criminal 
Procedure Code, relate back to the Civil, Revenue or 


Criminal Court mentioned at the beginning of the 


section, once proceedings have been called for by a 
High Oourt in revision, and it is apparent that an 
offence referred to in s., 195, sub-s. (1), ol. (b) or cl, (e), 
Oriminal Procedure Code, has been committed in 
relation to the proceedings then before it, the High 
Oourt as a Criminal Court has power to make a com- 
plaint though theoffence complained of was not com- 
mitted in the course of proceedingsin the High 
Empnror v Ivon HENRY BRIDGNELL Sind 891 
——5S. 476, 423 (d), 561-A—High ‘Court in 

revision calling for pro.cedings —Power of High 


r 
* 


Court to make ‘complaint. 
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Sitting in revision the High Court has juisdiction 
to inquire under s. 476, Oriminal Procedure Oode, 
and to make complaintifthsy think it is expedient 
in the interests of justice. They have the power, if 
they do not wish to enquira ourselves, to order the 
trial Court to enquire either under the provisions of 
s. 423 (d), Oriminal Procedure Oode, as an ‘incidental 
order’ or under s. 561-A of the Gode. The objection 
that s. 195, Criminal Procedure Oode, no longer finds 
a place in s. 439 ofthe Code, has no force. EMPEROR 
v. Ivogy HENRY BRIDGNELL Sind 891 
$.488—Disorce by mutual consent—Order 

of maintenance cannot stand. 

Where there has beena divorce by muual con- 
Sent, an order of maintenancs passed inthe wife's 
favour cannot stand. Mauna Tin U v. Ma Hua Kyr 

= Rs Rang. 13 
————-§. 488 — Order of maintenance of child~ 

Father making gift of half share of house to 

child—Held, income from share not being sure, 

order could not be cancelled but amount might be 

' reduced ‘in view of changein childs circumsances. 

Subsequent’ to an order of maintenance of child 
against its father, the latter made a gift of his half 
share-in a house to the child, the other half share 
of which was held by the mother. The mother was 

“living -in the ‘house up to the time of the execution 
of the deed of gift. The order of maintenance was 
sought to be cancelled : 

Held, that the child’s income from its half share 
‘Was not-an income which was sure by any means 
and hence the order could not be cancelled complete- 
‘ly, but in view of the fact that the house had now 
become the sole property of mother snd child 
‘and thus caused a change in the child's circumstances, 
‘the effect of which if was difficult to assess,. the 
amount might be reduced. Maune Din v. Ma Dwe 

- : 3 Rang. 285 
————- $., 488—565. 488, if precludes granting of 
~ - lump sum-- Such granting, if answer to future 
- application for maintenance of child—~Partves, if 
can contract themselves out of statutory obligation 

to maintain child. i 

Parties cannot contract themselves out of the statu- 
tory obligation to maintain children under the Orimi- 
nal Procedure Oode. The mere fact that s. 488, sub- 
B. Cl), refers to monthly allowances merely shows that 
the Court has taken the month as a convenient unit 
whereby to calculate’ allowances. It does not show 
that independently of an order of the Court lump 
sums cannot be paid for the maintenance of a child, 
Of course this lump sum is not a complete answer 
to future applications by the woman: If at any 
time she finds that she has nothing left of this sum 
she can apply to the Oourt for a fresh 
order for maintenance, and there will be no obstacle 
then to this fresh order inthe fact that this lump 
sum had been paid on & previous occasion. MAUNG 
‘Tin U v. Maona Hia Kyi Rang. 13 

—~$, 522—Order under, when can be passed— 

Order must be passed within one’ month of 

conviction—Notice, tf should be issued before 

‘passing order. ` i 

Hor an order under s. 522, Criminal Procedure 
Oode, it must be shown that the owner or occupier 
ofthe land was dispossessed by reason of the force 

shown tohim; The order of the Court must be 
passed within one month from the date of the con- 
viction. Ii is not sufficient that’ the application to 
the Court to exercise its powers should be made 
within one month of the conviction. In view of the 
wording ofthis section it would appear that it was 





not the intention that’notice should be issued to 
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the opposite side before orders should be passed ; 
otherwise it would be easy for convicted persons to 
bring it about that the Court should never be able 
to pass order within one month from the date of 
conviction, Daw Mya v. EMPEROR Rang. 368 
————-S. 529 (f). Ses Criminal Procedure Oode, 

1898, ss. 144, 530 193 


—— S, 530 (p). Sze Criminal P 

1898, s. 197 a l Procedure 98 
—8ss. 531, 403 — Court, when a Court of 
competent jurisdiction within s. 403—Ss. 403 and 

531 should be read together —Finding not set aside 

but which could have been set aside under s. 581— 

Effect. 

Sections 403 and 531, Oriminal Procedure Code, 
must be read together and a Court is a Court of 
competent jurisdiction within the meaning of s. 403, 
Criminal Procedure Oode, where the finding, sentence 
or order of the Court could have been set aside 
under the provisions of s. 531, Oriminal Procedure 
Oode, but has not in fact been so set aside, 
Section 531, Criminal Procedure Oode, must be 
deemed to give jurisdiction to a Court which would 
otherwise lack it unless it appears that such lack of 
jurisdiction has in fact occasioned a failure of 
justice. “Clearly if is not competent for.a Court not 
acting underthe provisions ofs. 531, Criminal Pro- 
cedure Code, to say whether a failure of justice has 
or has not been occasioned. Dxinaano Kuoso v, 
GULSHER KAMBIR Kuan Sind 314 


— $, 537. SEE Oriminal Procedure Code, 1898, 
8 


s. 164 
—— $.561-A, Sez Criminal Procedure Oode, 
1898, s. 476 891 


$. 562, Srs Criminal Procedure Code, 1898, 
26 


s. 411 
Criminal trial—Accused should not be condemned 

out of his own mouth—Duty of prosecution to prove 

guilt beyond reasonable doubt. 

It is one of the fundamentals of criminal juris- 
prudence that an -accused person should never be 
condemned out of his own mouth. It is the duty of 
the prosecution to prove, and to prove beyond any 
reasonable doubt, that the accused is guilty. It 
should not improve its case by utilizing the defects 
in thé evidence of the defence witnesses or by the 
false statement which the accused may maks. Em- 
PEROR v. Nea Myra MAUNG Rang. 502 

— Commission for cross-examination —Com- 
plainant twice present — Inability to be present 
ogain due to reasdns of health—Certificate of 
doctors —Held, complainant entitled to commission. 

It is always better that the complainant attends in 
person rather than that he should be examined on 
commission, but where he has already appeared twice 
for cross-examination and his condition is clearly 
bad and it has been certified by doctors that 
he must have undisturbed rest, and if complete 
rest and treatment are taken, there is every possibi- 
lity of his recovery within the next three or four 
months, commission should be issued for his cross- 
examination especially when it appears that the 
opposition to this commission is caused not by a 
legitimate objection to its being issued, but by a 
desire to delay the case. H.Gusav, R. R. Cuanpa 

Rang. 238 
Confession—Acceptance of part—Principles. 

_Where there is no other evidence then the confes- 
sion is to be rejected or accepted as a whole, when 
there is other evidence whereby the truth or falsity of 
a partof the confession could be tested, the Court 
will test the truth or falsity of the confession by that 
other evidence and will use its discretion and will 








- INDIAN CASES . 


[1937 
Criminal trial—contd. 


accept that part of the confession which it believes 
to be true-and reject that part which it believes to 
be false. Where, however, there is no other evidence 
as to certain facts to which the accused in his con- 
fession testifies and which are in his favour the Court 
will accept these facts as true if it accepts the con- 
fession and draw from them the properinferences in 
favour of the accused. Novxar MOULEDINO v., EM- 
PEROR Sind 827 
Confession—Conviction on confession of co- 
accused alone, legality of. 
A conviction on the confession of a co-accused alone 


_is bad in law. NITAI CHANDRA Jana V. EMPEROR , 
Cal.201 S B 


Confession—~Magistrate asking aczused Ww 

‘make a detailed statement' Whether amounts to 

inducement or threat. 

The fact that the Magistrate while recording & 
confession asked the accused to make a detailed 
statement does not make the statement resulting from 
that question any the less voluntary. Such a ques- 
tion cannot be construed as a threat. Gran CHAND Y, 
EMPEROR Lah. § 
— Confession — Retracted confession — Con- 

viction on its basis~Legality of — Hvidence— 

Accomplice — Corroboration — Corroborating evi- 

dence, if should implicate each accused—Some 

accused implicated— Corroboration as regards 
identity of others—Necessity of. 

An accused person can lawfully be convicted on 
his own confession even when it has later been re- 
tracted, if the Court is satisfied of its truth, 

One accomplice cannot corroborate another. The 
ease of each of the accused must be taken on its 
merits and independent corroborative testimony 
must be sought for in every instance. It is not 
enough to find such corroboration as regards the 
presence and participation in the crime by several of 
the accused and thento conclude that the evidence of 
the accomplices must be true so far as it implicates the 
rest. The danger in these cases is that while an 
accomplice may be telling a story which is in the 
main true, they may wickedly implicate persons who 
took no part inthe joint crime, although the story 
ag to the commission ofa joint crime bya number 
of criminals acting in concert may be weil establish- 
ed. Therule of prudence demands that the evidence 
of accomplices should be corroborated in material 
particulers implicating each of the accused, ; 

Held, that when there area number of accomplices 
giving evidence against’ seven accused persons, it 
was a mistake, having found corroborative evidence 
implicating four of them, for the Judge to assume 
that the story of the accomplices did not require cor- 
roboration as regards the identity of the other 
three. Naa Po AUNG v, EMPEROR Rang. 645 
—Confession ~ Whether to be accepted or 

-rejected as a whole — Confession stating accused 

gave blowonly in self-defence—Further statement 

that decesed died from accidental hatchet blow 
from another—Medical evidence to the contrary 

Eaculpatory statement concerning plea of self- 

defence, if can be cansidered on merits. 

Where there is no other evidence to show affirma- 
tively that any portion of the exculpatory element 
in the confession is false, the Court must accept or 
reject the confession as a whole and cannot accept 
only the inculpatory element while rejecting the 
exculpatory element as inherently incredible. 

Held, that where the accused confessed that he 
dealt a blow only in self-defence and also stated 
that deceased died as a result of an accidental 
hatchet blow from a prosecution witness and the 
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‘statement asto cause of death was found false in 
‘view of the medical evidence, the exculpatory 
statement giving rise to the plea of self-defence 
being distinct and separate from statément as to 
cause of death, could be considered on merits. 
Auman tau MUHAMMAD v. EMPEROR Lah. 81 
i —Duty of Court—Magistrate should not seek 
inspiration from Counsel for Crown. 

Any Magistrate, who seeks inspiration from any 
Counsel for the Crown, even if he be of the position 
of Government Advocate, or from any Police Officer, 
“however highly placed he may be, is unworthy of his 
office. K. L. Gausa v. EMPEROR Lah. 586 
—Evidence —A libi evidence—-Value of, when 

prosecution depends on identification in doubtful 

circumstances of accused. 

Although it is easy to give evidence of alibi, but 
where the case for the prosecution depends entirely 








on the identification of the accused in somewhat. 


‘doubtful circumstances, the evidence of alibi can- 
not be lightly brushed aside. Nea Ys Gyan v. Em- 
PEROR Rang. 273 
ë Evidence-— Presumption — Failure to call 
necessary witness, 
Where a person is charged with criminal misap- 
propriation but the accounts show that the amount 
-in question is paid to some person, and the prosecu- 
tion contends that the amount has not been paid to 
-him but does not call him as witness, the presump-- 
tion arises that if he were called, he would not sup- 
port the prosecution case, One Boon Hood v, EMPEROR 
j Rang. 257 
Identificatton—Identification of all accused 
` by first informant, if necessary. 
It isnôt necessary that the first informant him- 
self must have identified all the persons who are 





“gent up for trial. It is enough if they are identified 


by other witnesses as being present. Kuar Korrr v., 
EMPEROR , Pat. 785 
*——— Jury—Charges of sexual criminal character 


: ~—Duty of Judge to insist on necessty of corrobora- 


` tion. 

It is necessary for Judges to warn the jury that 
sexual criminal character are 
brought against an accused person in a Criminal 
Court without corroborating evidence, then the jury 
must be told that whereas after due and careful con- 
‘sideration they are entitled to accept that uncor- 
roborated evidence, it ie rarely safe todo so and 
‘for the good reason which exists in all charges of 
this character made by women against men and 
more especially whenthe person accused is the sub- 
ject of dislike or enmity onthe part of those con- 
nected with tl.e woman or on the part of the woman 
herself. This want of- caution on the part of a 
Judge in cases of a séxual nature vitiates 
in law toa considerable degree a chargetoa jury, 
however good, in other respects. Sarat CHANDBA 
CHAKRAVARTY v, EMPEROR Cal. 519 
Jury-- Empannelling: of — Making up 
deficiency—Itequisttion of persons from outside— 
Legality of—He-trial. 

Requisition of persone from outside the Court to 





+ 
— 


make up the deficiency in the number of jurors to be 
-empannelled is not proper, and as this is an irregula- 


rity which affects the constitution of the Court, there 
must be are-trial. If the Court has to make ap 
deficiency of jurors, he isto select persons actually 
present in Oourt whom he considers suitable. If the 
Gourt is unable to do this, the only other course is 
to postpone the trial and summon another jury. Supa 
v. EMPsRoR Cat. 237 
Jury—Misdirection—Judge saying in charge, 


Ld 
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“falsity of defence case may have the effect of con- 
firming you on your belief that prosécution story 
is true '— Whether constitutes misdirection— 
Caution as to onus of proof—Necessity of. 

In the course of his address to the jury the 
Judge said: “Nevertheless if you find that the defence 
case isa false one it is certainly an element in 
favour of the prosecution and against the accused. 
The falsity of the defence case may have the effect 
of confirming you in-your belief that the prosecution 
story is true”: 

Held, that those words or sentiments of this kind 
ought not to be used toa jury. But it is of para- 
mount necessity that if such language is employed, 
it should always be accompanied by the legal cau- 
tion that the onus of proving explicit guiltis upon 
the prosecution and the prosecution alone. Sarat 
OBANDRA CHAKRAVARTY V. EMPEROR Cal. 519 


————Jury~—Penal Code (Act XLV of 1860), as. 
120-B, 326—Trial for murder— Conviction for 
_conspiracy to commit offence under s. 326—Absence 
of evidence of agreement—Judge not explaining 
implication of charge—No explanation that evidence 
was circumstantial ~Held, conviction could not 
stand. 

Theaccused were put on their trial in connection 
witha murder. They were convicted of conspiracy 
to commit an offence punishable under s. $26, Penal 
Code which was one ofthe many charges brought 
against them. Thejury returned a verdict of ‘not 
guilty’ and on being asked by the Judge if they had 
to add anything they returned a verdict of ‘guilty of 
conspiracy’ by a bare majority. The Judge never 
explained to the jury the implication of a conspiracy 
to commit an offence under s. 326, and he did not put 
the evidence before the jury at all with refer- 
ence tothis charge. The evidence did not provea 
conspiracy to commit an offence under s. 326. 
Nor did the Judge explain to the jury that the 
evidence upon which the prosecution relied was 
circumstantial evidence only. He did not point out 
to the jury that a conviction can only be based upon 
circumstantial evidence if the circumstances, proved 
are inconsistent with the innocence of the accus- 


ed :, 
_ Held, that the conviction could not be upheld as 


there was never any evidence to support the parti- 
cular conspiracy of which the appellants have been 
found guilty ; 

Held, further, that as the accused had a long and pro- 
tracted trial and the jury were not satisfied that the 
main charges relating tothe actual assault were made 
out against them, a new trial should not be ordered. 
MOHAMMAD SHARIFF Kuan v. EMPEROR Cal. 838 


Jury—Trial by—Misdirection — Omission to 
direct jury on one of vital ingredients of s. 366, 
Penal Code (Act XLV of 1860), held amounted to 
misdirection amounting to miscarriage of justice, 
In a trial for offences of kidnapping and 
abduction, where the girl who was not below the 
age of 16 years, was taken away by the accused for 
marriage without her consent in the whole charge 
to the jury there was not a word by which the jury 
has been asked to find whether the marriage which 
the accused intended to perform was going to be 
without the consent of the girl. On this vital in- 
gredient of s. 366 of the Penal Code the Judge gave 
absolutely no assistance to the jury. The accused 
was found guilty of abduction. 
Held, that this non-direction amounted to a serious 
misdirection and- occasioned miscarriage of jus- 
tice, -RAMESHWAR Since V, EMPEROR `. Pat. 46 
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“Proceedings” scope of. 

The word “proceeding” is not defined in the Crimi- 
nal Procedure Code, but is frequently used therein 
and, from the nature ofits use throughout the Code, 
it includes in connection with a trial the whole bundle 
of actions taken and recorded by the Court from the 
moment of taking cognizance of the case until its 
disposal. The “proceedings” in a joint trial cannot be 
differentiated into separate ‘proceedings against 
each accused person, EMPEROR v. Fazal RAHMAN 

Pesh. 772 

Sentence—Age of accused—Accused only 18 

years of age—Whether ground to reduce sentence 
in murder case. 

That the accused in a murder case is only 18 
years old is not by itself a sufficient ground for the 
Court to reduce the sentence. This will be a matter 
for the Local Government when the case comes before 
them. Gran Opanp v. EMPEROR Lah. 5 
Sentence—Conviction of five persons under 

s. 302, Penal Code, for murder of two—Reasoning 

that all should not be sentenced for murdering 
` -two—Legality. 

, Where two persons are convicted under s. 302, 
-Penal Oode, for the murder of two men, the rea- 
soning that five persons should not be sentenced to 
death for the murder of two, is not in accordance 
with law andcannot be sustained. Kuar KoERI v. 
EMPEROR Pat. 785 
——~—~ Sentence—Conviction under s. 302-149, Penal 

Code (Act XLV of 1860)—-Minimum sentence 

should be transportation for life. 

Sentence for an offence under s 302-149, Penal 
Code, must be not less than transportation for life. 
KUAR KOERI v. EMPEROR Pat. 785 

; Sentence — Enhancement — Sentence of 

imprisonment, substituted by substantial payment 

of fine or in default, imprisonment for same period 

—Sentence, whether enhanced, 

On appeal to impose a substantial ine in place of 
a sentence of imprisonment passed by the trial Court 
and maintain the same sentence of imprisonmént in 
default of payment does amount to enhancement. 
For the accused may not be able to pay the fine, then 
‘they will have to undergothe imprisonment and their 
property is liable to attachment for payment of the 
fine as well. Ifthe argument thet the accused them- 
selves asked the Magistrate to impose a fine in place 
of imprisonment, were correct, an absolutely crushing 
fine might be imposed. The question depends upon 
the circumstances of each case. 

Held, that in the circumstances of the case there 
wag enhancement of sentence in appeal and that there. 
fore, it was illegal. SHANKAR SINGH v, EMPEROR 

- Oudh 538 

—Transfer — Accused applying for transfer 

on ground that there were rumours that he had 

bribed Magistrate—Magistrate ordering payment of 

subsistence allowance to witnesses on application 

for adjournment—Whether sufficient grounds for 
transfer. 

In an application for transfer the accused stated 
that there were rumours that the Magistrate had 
received bribes from him, and that he apprehended he 
would not get a fair and impartialtrial as when he 
applied for adjournment, the Magistrate ordered 
him to pay subsistence allowance for the wit- 
nesses i 
_ Held, that the Magistrate had no power to order 
subsistence allowance and this in itself was sufficient 
to raise an apprehension in the mind of the applicant 
that he will not get a fair and impartial trial and 
on this ground alone. thẹ case should þe, transferred. 
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Further because of the rumours anybody placed in 
the position of the accused will apprebend that the 
civil officers knowing that some allegation has been 
made against them willtry to clear their character 
by convicting him and this is an apprehension which 
it is reasonable to hold will be raisedin the mind 
of this petitioner, On that ground also the casa 
should be transferred, Lay Tın NGAR v. EMPEROR 
Rang. 841 
Transfer — Accused, clerk to Bench of 

Magistrates—Investigation by District Magistrate 

who held offence prima facie made out—Applica- 

tion for transfer—Held, case should be transferred 
to Magistrate not immediately subordinate to 

Disirict Magistrate. . 

The accused was a clerk tothe Bench of Hono- 
rary Magistrates. The District Magistrate after 
conducting an investigation into the manner in 
which the accused had been performing his work 
came tothe conclusion that he committed defalca~ 
tions of money paid in as fines by persons convicted 
before the Honorary Magistrates. In his report 
to the Police to prosecute the accused, the Dist- 
rict Magistrate stated that there was _ sufficient 
ground for believing that he was guilty of an 
offence under s. 409, Penal Code. The accused 
applied for transfer to a Magistrate outside the 
District: 

Held, that though an apprehension that he would 
not receive an impartial trial might actually be 
groundless, but it was not unlikely thata fear 
might arise in the accused's mind and tbat for the 
ends of justice the case should be transferred to 
Magistrate who was not under the immediate con- 

_trol of the District Magistrate. Maune Tuan Suwa 
u. Deputy COMMISSIONER, Hantaawappy Rang. 420 
Transfer-—Accused placing sinister inter. 
pretation on Magistrate's innocent act—Whether 
ground for transfer. 

An accused is not entitled to have his case trans- 
ferred from the Oourt of a Magistrate who is seised 
of it merely because he chooses to place a sinister 
interpretation on an innocent act of the Magistrate, 
Otherwise, an accused person endowed with a suspici- 
ous nature will make the administration of justice 
impossible, K. L. Gouna v. EMPEROR Lah. 5886 

——Transfer—Grounds—Effect of words or 
action of trying Magistrate on mind of accused 
should be considered. 

Where transfer of a case is applied for on the 
ground that ona certain date the complainant was 
seen going tothe Chamber of the Magistrate and 
remaining therefor some time and this is not denied 
by the Magistrate, what effect the words or the 
action of a trying Magistrate willhave on the mind 
of an accused person should always be considered 
and if the words or action of the Magistrate would 
raise an apprehension inthe mind of the accused 
person that he would not have a fair and impartial 





trial, then the case must be transferred. M. Da ` 


Carmo Lono v. G. O BBHATTAQiARJEE Rang. 270 


Transfer—Mere passing of tilegal order— - 


Whether justifies inference against impartiality. 
Oourts may passorders which may either be legal 
or illegal, but the mere passing of an illegal order 


- — 


will not justify an inference against their honesty or - 


impartiality. K. L. GAUBA a, EMPEROR 
———— Transfer— Security — Magistrate honestly 
believing sufficiency of security is to be judged only 


Lah. §86 — 


by amount of movables—Insistence on such security : 


—Whether enough to raise 
partiality in accused. 
Where the Magistrate was 


- 
A -. 


apprehension of ;| 


l | 
honestly of the belief ' 
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that it was his duty to ascertain that the security 
tendered was sufficient and that the sufficiency of the 
security was to be judged only by the amount of the 
movable property owned by ths sureties, the Magis- 
trate will not be committing an illegality in insisting 
that, in the light of the provisions laid down in s. 514, 
Criminal Procedure Oode, that security alone can be 
termed sufficient which is backed by movable pro- 
perty of the value of the amount secured. K. L 
Gouna» EMPEROR ' Lah, 586 
Crown Grants Act (XV of 1895), s 2—Scope— 
Defendant's family owning zemindari share since 
. long before grant of remission of land revenue— 
Plaintiff purchasing such share in Court auction 
—Defendant and plaintiff co-sharers in village — 
Suit by plaintiff for profits—Grant of remission 
for maintenance of family—Transfer of Property 
Act (IV of 1882), s. 10, whether applies—Grant held 
governed by Crown Grants Act—Sale of zemindari 
share held, not void—Defendant, whether entitled 
to deduction of revenue from share of profits. 
Government in 1853 remitted revenue which the 
family of the defendant who owned certain zemin- 
dari share, had to pay on theirshare. The grant 
_ Of remission was for themaintenance of the family 
from generation to generation. It was restricted in 
its enjoyment tothe family. The plaintiff who was 
& co-sharer with the defendant lumbardar, purchas- 
ed the zemindari share belonging to the defendant 
in Court auction in the year 1924, and then brought 
a suit for his share of profits: 

Held, that the grant was governed by the Crown 
Grants Act, and not by the Transfer of Property Act: 

Heid, also, that though from the nature of the 
grant it was not intended to be capable of transfer, 
it could not amount to a restriction in alienation 
within the meaning of s. 10, Transfer of Property 
Act, as that Act was not applicable. Consequently 
the sale was not void. The share was not part of 
the grant as it had been held by the family of the 
defendant prior to the grant Plaintiff got the 
share by auction sale but not the grant of the 
land revenue which remained with the defendant. 
Consequently, before paying the share of profits due 
to the plaintiff, the defendant was entitled to deduct 
the land revenue granted to him. Hrsa AHMAD `v. 
Ram PIARI All. 30 
Custom (Punjab)—Finding regarding custom, 

whether can be challenged in appealin absence of 

certificate, 

A finding that the parties are governed by custom 
on the one hand or their personal law on the other 
cannot be challenged in appeal in the absence of a cer- 
tificate, Jagan Nata v. PEGum BIBI Lah. 89 
Decree—Execution—Decree-holder’s statement of 

full satisfaction — Court dismissing execution 
application — Execution proceeding, if can be 
revived — Dismissal, whether amounts to com- 
promise decree—Execution Court, if can enquire 
about nature of comprumise made outside Court 
and declare voidable at option of decree-holder 
after investigating question of fraud, etc. 

Where the Oourt on astatement made by the decree- 
holder himself has deliberately dismissed the execution 
application in full satisfaction of the decree, it can- 
not be suggested that the Court intend to keep 
alive the matter or thatthe application for execu- 
tion, in spite of its dismissal, is still pending in 
that Court andcan be revived at any time. Where 
the Court has deliberately dismissed the applica- 
tion and struck off the case, intending to terminate 
the proceedings, the execution proceedings are at an 

end and areno longer pending nor can they be revived. 
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The only remedy in case of a wrong dismissal that 
would be open to a decree-holder would be to apply 
for a review ofthe order, if sufficient cause were 
made out. Unless the order is set aside and the 
application is restored to its original number, it 
must be considered to be dead and incapable of 


. being revived automatically. 


A dismissal of an application ona statement 
made by the decree-holder does not amount to a 
compromise decree, which would fall to the ground 
if the decree-holder were to satisfy the execution 
Court that the compromise out of Court had beep 
made undera misrepresentation, coercion, fraud or 
mutual mistake. It is quite outside the function of 
an execution Court toembark upon an enquiry as 
to the nature of the compromise arrived at between 
the parties outside the Court and to declare it yoid- 
able at the option of the decree-holder after in- 
vestigating the question of alleged fraud, mis- 
representation, coercion or mutual mistake. The 
appropriate course forthe decree-holder may be to 
file a separate suit and either get the compromise 
if written, set aside, or, af any rate, claim damages, 
It may be that ifa Oivil Oourt declares that the 
order striking off the case had been obtained by 
fraud, etc., the decree-holder may possibly have a 
right to get the proceedings re-opened, but this 
cannot be done in the execution Oourt itsalf. ZILADAR 
Sinaua v. Bris LAL SINGH All. 507 
-——- Setting aside of—Suit to set aside decree in 

former suit on ground of fraud—Plaintiff must 

prove that non-service of process was due to fraud 

—Non-service not found fraudulent—Court should 

go into question whether original claim was 

fraudulent. 

-A decree passed by acompetent Oourt cannot be 
set aside by a suit simply onthe ground that it 
was based on a false claim nor on the ground that 
there was no service of summonsor notices. Where 
the plaintiff wants to set asidea decree on the 
ground of fraud, he has gotto establish that there 
was non-service of the processes upon him and that 
the non-service was the result of active fraud in the 
former action. It may be from the circumstances 
of the case established that the non-servicein itself 
was fraudulent. If that is not found, then, it is 
absolutely necessary to go into the question whether 
the original claim was a fraudulent one or not 
Bapri NARAIN MANDAR v Parsotr Paspan Pat 146 
Deed—Attestation—Effect as estoppel. 

‘Attestation of a deed by itself estops a man from 
denying nothing whatever excepting that he hag 
witnessed the execution of the deed. Tft conveys 
neither directly nor by implication any knowledge 
of the contents of the document, and it ought not to 
be put forward alone for ths purpose of establishing 
that a man consented to the transaction which the 
document effects. Of course, there may be caseg in 
which attestation is made in circumstances when 
coupled with other evidence of consent and acquies- 
cence in the executionof a document, it is relevant 
to the question whether the attesting witness had 
knowledge of the contents and agreed to them. 
Jasopak DusaDHIN v, SUKURMANI MESTRANI 

Pat.1005 
Dekkhan Agriculturists’ Relief Act (XVII of 

1879), 3. 15-B—Decree under, passed by consent 

—Whether requires to be made final—Application 

to make it absolute and order—Whether step-in-aid. 

A decree under s. 15-B, Dekkhan Agriculturists° 
Relief Act, passed by consent of the parties does not 
require to be made final. Whensuch a consent decree 
is passed and the decree-holder applies to make the 
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decree absolute, the application and order thereon 

making it absolute are not in accordance with law, 

and do not constitute a step-in-aid to save limitation, 

NEB. anMAL v. Matomep Hast Moupat Sind 189 

Divorce Act (IV Of 1869), 8. 17—Wife obtaining 
decree for dissolution—Decree before High Court 
for confirmation — Husband, if can object to 
conjirmation on ground that wife has married 
after decree, 

Where a decree for dissolution of marriage ob- 
tained by the wife comes before the High Court for 
confirmation, the husband has no right of objecting 
to the confirmation of the decree on the ground that 


‘the petitioner (wife) has married since tlie decrec. 


Ma Ave Byu v. Mauna Tas Zan Rang.200 S B 
Ejectment—Suit for Nature of proof of posses- 
` ston of plaintiff withinl2 years of suit - Land 
` incapable of continuous user—Title, if follows 
` possession. 

Though in a suit for ejectment the plaintiff must 
prove his possession within 12 years of the suit, the 
nature of proof will vary according to the nature 
and circumstances of the land in suit. If the land 
je of such a nature that it can hardly only be osca- 
sionally occupied, then it will be impossible for the 
plaintiff to prove continuous possession over it, and 
in such a case, the presumption of title following 
possession is available to the plaintiff. CHANDRA 
Monan Sinai v Buru Mian Pat. 385 
Elections—Madras Local Boards Act (XIV of 

1920), Election Rules, r. 10 (b) (ji) and (iii)—R. 10 

(b), scope of—‘Hlection’ and ‘result of election’ — 

Distinction--Candidate supplying bus and car to 

convey voters - Held, election was procured by cor- 

rupt practices~Proviso to r. 10, if applies. 

Two circumstances are contemplated under r. 10 
(b) of the Election Rules under the Madras Local 
Boards Act. The rule contemplates a difference 
between the election and the 1esult of the election 
‘And it would seem that word ‘election’ is very 
much wider than the words ‘the result of the 
‘election’ and coutemplates something more like 
the conduct ofthe election as differentiated from 
the purely isolated fast of the result. 
- When in a smal! constituency a motor bus 
and care were used for the period of a day 
for taking voters to the poll, 
that the election of the successful candidate has 
not been procured or induced by these facts, 
The election insucha case is procured or induc- 
‘ed by corrupt practices mentioned in r.10(b) (ii) 
‘and (iit). The proviso to r. 10 does notapply as 
‘it can only be used when the corrupt practice is 
‘committed by somebody other than the candidate 
himself. Ramanna SbEtry v. Inspector or Looan 
‘Boarps, MADRAS Mad. 489 
-Equity—Indian Courts cannot invent new rule of 
' equity contrary to principles of English Law. 

‘ The rules cf equity that can be applied are well 
‘recognized rules which have been accepted in Eng- 
Jand. It is hardly open to an Indian Court to invent 
‘a new rule of equity for the first time contrary to 
the principles of the English Law. Ifthelaw in 
England is clear and there is no statutory enact- 
ment tothe contrary in India, one should’ hesitate to 
introduce any supposed rule of equity in conflict 
‘with that law. AsupuI4 Prasap v. Cyanpan LAL 


All. 934F 8B 
‘Estoppel. 
' See Agra Tenancy Act, 1926, s 271 657 
~ Ber Deed—Attestation 1005 


& Sze Hindu Law—Alienation—W idow 1005 
‘men Bar i0 suit—Agreement to refer matter in 
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dispute to arbitration—Agreement drawn in Eng- 

lish—One of the parties not knowing English, afix- 

ing his mark thereto—Document not properly 
explained—Onus—Whether bound by agreement— 

Suti on same cause of action, whether barred—Res 

judicata— Deed —Valzdity. 

Where a document written in English, is affixed by 
& person not knowing English, the onua to prove that 
the document was properly explained and interpreted 
to such person so as to make him understand its true 
nature, is on the party relying on the document. 

Held, that where such a documentin English is 
as agreement to refer the point in dispute between 
the parties, to an arbitration and is signed by a 
party not knowing English and to whom the document 
was not properly explained, he is not bound by the 
agreement, and such an agreement cannot bar his 
subsequent suit on the same cause of action. 
OMANHENE KwaMIN BASSAYIN v. OMANHENE BENDENTU 
II PC 423 

Equitable estoppel — Government letting out 
land to defendant's ancestors for building pur- 


poses on monthly ground rent—Defendani occupying, 


land for more than 70 years—~Pucca building built 

—No itntervention by Government—Suit by 

Government for arrears of rent and ejectment— 

Equitable estoppel, whether rises—Secretary of 

State, held acquiesced in construction and existence 

of building on land, 

Defendant's ancestors erected pucca building 
with a great cost on certain nagul land let out to 
them by Government forthe purpose of building 
houses ona monthly ground rent. There was‘ no 
Government intervention for 70 years of their occu- 
pation. Land wag similarly let out in town as 
well to different people. Suit was brought by the 
Government agaimst the defendant for arrears of 
rent and sjectment. The Government was found to 
have been collecting rent for tha landfrom the 
defendant for a long period before the suit : 

Held, that where such houses were of a permanent 
nature and not mere temporary huts, the natural 
presumption would be that the Secretary of State 
allowed the erection of those houseson the under- 
standing that the person who erected the houses 
would remain in possession 9s long as the houses 
stood. It was altogether unreasonable to argue that 
the inferenca to be drawn from these circumstances 
wags that the parties acquiesced in an arrangement 
by which the person erecting the houses ofa valu- 
able nature could be dispossessed by a notice of 
L5 days terminating with a month ; 
~ Held, further, that from the facts proved the 
Secretary of State must be tuken to have acquiesced 
in the constructions made by the defendants, 
SECRETARY op Stare V ITWARI All. 944 
Evidence—Admissibility—Terms of document clear 
~- —Evidence to contradict, if can be given. 

Where the terms of a document are clear, evi- 
dence ought not to be permitted to contradict 
those terms or to vary their meaning. RAMCHANDRA 
Visanu Jos.1v. RAMABAI Govinp GapRE Bom. 960 
Admissibility — Unregistered document held 

admissible for collateral purpose. 
` Where a document relating to a previous eom- 
promise is sought to be used to prove not that a 
mortgage subsisted but that the Judgment-debtor 
had offered the houss asa security and thereby 
obtained time for payment of the decretal amount, the 
‘document will be admigsiblefor this collateral pur- 
pose though unregistered. Sırra Ram v. Puusau 
‘SINGH Lak, 896 
Pedigree — Proof of — Statement of, in 
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wajib-ul-arz, circa 1860--Value of—Statements in 

nature of tradiitons—Held, pedigree on which ap- 

pellant based his claim was not proved—Practice 

—Appreciation of evidence in lower Courts—Con- 

current findings of fact—Privy Counsil 

Unless pedigrees drawn up circa 1560, can be 
shown to have derived from earlier and more 
authentic documents, the evidence which they afford 
is at best evidence of tradition: in sofar as the 
statements are interested or contradictory or dis- 
puted, they rapidly lose value. The fact that in a 
wajib-ul-arz sucha pedigreeis given in the course 
of the account of the village history does not (neces- 
sarily, at least) transmute it into something higher 
éhan tradition. Where the tradition has been as- 
certained with reasonable certainty, a proper value 
must be given to iton questions of pedigree, and 
it may be sufficient of itself: but the fact that a 
case is difficult of proof does not dispense with 
proper proof, and in many cases there is good reason 
to regard tradition as poor and treacherous mate- 
rial, The nature of the evidence is such as to have 
substantial value only if the statements of tradi- 
tion can be seen to be an expression of the informa- 
tion’ possessed by persons having special means of 
knowledge ata time when they had no interest to 
serve one way or another and were not taking sides 
as to any matter then in controversy. 

Held, that the pedigree was plainly untrue on 
several matters and went contrary tothe appellant's 
caso, That they should select particular points 
from it which favour their case may be permis- 
sible, but as evidence was not impressive, If the 
pedigrees was admissible at all, it would seem to be 
so only as an admission: 

Held, further that while fully appreciating the 
injustice that might be done to the appellant if 
the standard of proof be raised too bigh, their 
Lordships could not but conclude, upon a review of 
the documentary evidence as a whole, that the care- 
ful criticism of the Judges in-the Chief Court was 
sufficient to justify their refusal to hold the appel- 


- Jants’ case established and demonstrated the inter- 


ested, uninformed and inconsistent character of the 
eviderice in favour of the tradition upon which the 
appellants relied. The links in the chain of descent 
upon which the ‘appellant based his claim 
which the Ohief Court regarded as weak were 
in their Lordships” judgment really weak : 

Held, also that in the circumstances of the case their 
Lordships did not think it right to proceed merely 
by applying the rule of practice - which ordinarily 
exempts concurrent findings of fact from being 
challenged before the Board. That great weight is 
in the present case to be attached to the findings of 
the Indian Courts was a conclusion which the 
Board had reached upon a full and untrammelled 
examination of the materials onthe record ; not as 
a method of procedure or as a bare presumption, 
but as due to the great care and acumen of the 
judgments, and to the nature of the evidence and 
subject-matter which called for the most careful 
appreciation of Indian conditions. Gangesuy Baxkusa 
Sinan V. AJUDRIA Bak.sa SINGE . P 0 335 


-Evidence Act (l of 1872), $. 13. Ses Evidence 


Act, 1872, s. 74 801 
————— $, 13. (a). Sez Evidence Act, 1872, 
s. 32 (7) 107 
$8.13, 43—kReasons on which judgment is 
founded—Relevancy, 
Under ss. 13 and 14, Evidence Act, judgments are 


admissible only as establishing particular transac- ` 


tions in which aright, the existence of which is in 
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question, was claimed, recognized or exercised, or in 
which its exercise was disputed, asserted or depart- 
ed from, In particular the reasons upon which the 
judgment is founded are not part of the transaction 
and cannot be regarded as such, nor can any find- 
ing of fact come toin the previous judgments other 
than the transaction itself be deemed to be relevant 
in the subsequent case. AcHUT SITARAM PATWARDJAN 
y. Satvasrrao KRISHNARAO GAIKWAD Bom. 172 
———— $$. 21, 17— Confession, if should be 
admission within s. 17, - 

Whats. 21, Evidence Act, makes relevant is an 
admission, and while an admission includes a con- 
fession, the confession must still be an admission 
within themeaning of s. 17, Evidence Act, before it 
can be held to be relevant under s. 21. It is necesa- 
sary, therefore, that the statement of an accused per- 
son, tobe relevant as a confession under s. 21 must 
be shown to have been mide by a person and under 
circumstances mentioned in any of the sections fol- 
lowing s 17. Nrrat OHANDBA JANA v, EMPEROR 

i Cal. 2018 B 
————-88, 21, 22, 23. Ses Civil Procedure Oode, 
1908, s, 110 ` 717 
s. 21,29. Sze Oriminal Procedure Code, 

1898, s. 164 


8. 26 -— Confession before Magistrate but 


without precautions required by ss. 161, 364, 
Criminal Procedure Code (Act V of 1898)— 


- Admissibility. 
Section 28, Evidence Act is very wide in its terms 
and there is nothing in that section that limits its 
operations to Magistrates specially empowered under 
s. 164, Criminal Procedure Code. The Evidence Act 
recognizes that a confession other than one formally 
recorded under ss. 184 and 364 of the Criminal Pro- 
cedure Code canbe admitted in evidence. Where, 
the accused wasin the custody of the Police but. he 
made the confessional statement in the immediate 
presence of the Magistrate and the confession has 
been taken without the precautions that such a con- 
fession made under ss. 164 and 364 requires, there is 
nothing which prevents this statement being proved 
against him but it cannot be proved in the same 
manner asif it were a confession recorded with all 
the required formalities under ss. 164 and 364, 
Oriminal Procedure Code. Nouxar MouLEDINO v. 
EMPEROR Sind 827 
———— sS. 27 — Scope — Portion of statement of 
accused relating distinctly and positively to fact 
discovered—Admissibility—Statement that accused 
buried gun in certain place, made while in Police 
custody—Gun subsequently discovered at that place 
` —Admissibtlity— Arms Ast (XI of 1878), s. 19 (£) 
—On accused information, unlicensed gun 
recovered from place accessible to public—Public, 
held could not ordinarily get at gun as it waa 
concealed from view—Accuséd held could have 
access and hence in possession and control of gun. — 
The intention of the Legislature in enacting s. 27 
of the Evidence Act, was that the minimum portion 
of a confession made toa Police Officer orof in- 
formation givento him should be admitted into evi- 
dence which might reasonably be held to relate dis- 
tinctly and positively to the fact discovered and 
which is necessary to be proved in order adequately 
to explain such discovery. 

Consequently, the statement of the accused made 
while in Police custody, that he had himself buried 
a gun at a certain place, leading to the discovery of 
that gunin that place, isadmissible in evidence, 

And where onsuch an information the unlicensed 
gun was recovered from the Railway premiseg 
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within the Railway fencing, which place was acces- 
sible to the public: 

Held, that although the place was accessible to 
the public and a path was running close by, no 
member of the public could have ordinarily got at 
the gun inasmuch as it was concealed from view, 
whereas the accused could have access to it at oppor- 
tune moments and in the eye of the law he must be 
deemed to be in possession and control of the gun. 
EMPEROR v. Oh OKHEY All. 453 
————$, 30— Statement by one accused — When 

admissible against co-accused—HEssentials for 

admissibility stated. 

Section 30, Evidence Act, contemplates that the 
statement of one accused admissible against his co- 
accused must be made inthe same trial when both 
accused are charged with the same offence and it 
must be a confession which affects himself as well as 
his co-accuged. RIJHUMAL KUNDANMAL v. EMPEROR 

l l . Sind 746 
———- $8. 32 (2), 34—'Book` what is, 

A collective unity of sheets even at the time that 
the entries cameto be made is implied in the con- 
ception of ‘a book’ It connotes an intention that it 
should serve as a permanentrecord. Beyond these 
two ideas, it is not necessary that it should consist 
of a particular number of sheets or that it should 
be bound ina particular way. AmBALAVANA PILLAI v. 
GOWRI AMMAL Mad. 749 
————_—.§. 32 (5) — Relationship — Statement in 

previous suit as to relationship —Condititons as to 

admissibility in subsequent suit. 

If a statement in a former suit is to be admitted in 
evidence, the person whomade it must be shown by 
some independent evidence to have had special means 
of knowledge. Again, the condition of ante litem 
motam involves the idea that the dispute, if any 
on the former occasion, must not bethe same in sub- 
etance aa the dispute in the later suit. In other words, 
the statement subsequently sought to be used will not 
be excluded if it merely related to some matter foreign 
or collateral to the matter in controversy on the 


former occasion. Suspprai MUDALIAR v GOPALA 

MupDALIAR ~ Mad, 369 

~ §8. 32 (73,13 (a)—Statements of facts in 
will—-Admissrbtlity. 


Statements of facts in a will must come under cl. (7) 
of- s. 32 of the Evidence Act, but they will be ad- 
missible only ifthey are statements of relevant facts 
and are contained in documents relating to transac- 
tion mentioned in s 13, cl. (a). But statements of 
that kind will, of course, justify scrutiny inthe light 
of the other evidence in the case because they are self- 
serving; but that is different from saying that they 
are inadmissible in evidence. KOTIKELAPUDI VENKATA- 
RAMAYYA V. DIGAVALLI SESHAMMA Mad. 107 

s. 35. See Evidence Act, 1872, s. 74 801 
ss. 56, 57. Sez Evidence Act, 1872, s. 78 a4 








— 88. 74, 13, 35-—-Preparation of register of 
information regarding pargana watandars by 
Assistant Collector under directions of Collector 
under orders of Inam Commtttee—Releyancy for 

` proving date of grant in tt. 7 
Obiter—(Per Broomfield, J.: Tyabji, J., contra.)— 

The register of information compiled by the Assist- 

ant Collector, regarding the pargana watandars, 

under directions given by the Collector under the 
orders of the Inam Committee, is'a public document 

within the meaning ofe. 74, Evidence Act, being a 

record of the acté of a Public Officer and is rele- 

vant, under s,. 35 or at eny rates, 13 for proving the 
date of the grant contained therein, MALLAPPA 
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Basvantrao Desar v. Tokko Naraginua MUTALIK 
Bom. 801 
—8, 78 (1) -Notification not published in 

Government Gazette as required by ss. 4 (36) and 26 

of N-W.F. P. General Clauses Act CII of 1932), 

— Such notification, if can be proved under s. 73 (1) 

by producing revenue records. 

Where as required by ss. 4 (36) and 26, N.-W. F. P. 
General Clauses Act, a certain notification is not 
published in the Government Gazette of the Local 
Government, such notification is not one that has 
been made and 1s in fact nota notification. It can- 
not be proved under s. 78 (1), Evidence Act, by pro- 
ducing Revenue Records. Emrerornv FAZAL Ra.Ma 


Pesh. 77 
— 88. 78, 56, 57 — Certain - 








Government 
publication relied by party and filed—Court, if 
can return it thinking that it is entitled to take 
judicial notice of it—Court'’s duty. 

With respect tothe existence of certain tauzi 
numbers, a report published by Government was filed 
by the party relying onit. But the Gourt returned 
it, thinking that it wasamatter of which it was 
entitled to take judicial notice under ss. 56 and 57, 
Evidence Act, There wasa reference to this report 
in the judgment of the Court: 

Held, that the repot should be regarded as a 
public document within the meaning of s. 78, Evi- 
dence Act, which could be proved by any docu- 
ment purporting to be printed by order of Govern- 
ment, The Court should have admitted it formally 
in evidence and marked it asan exhibit. Saupon 
SINGH v BALAM SINGA Pat, 61 

S. 92—Completed cause of action for recovery 
of money on foot of distinct and separate cause of 
action—Pro-note as collateral security—Pro-note 
being unstamped, inadmissible— Plaintiff, if can 
gue on original consideration, 

In a suit for recovery of the price of certain 
bullocks, the plaintiff produced a document (Aulia) 
and it was found to have an endorsement on the 
reverse aş follows: “One ox, worth Rs. 179, less 
Rs. 8for an ox given in exchange, of Rs. 171 pay- 
able on demand at the rate of Rs. 2 percent. per 


month”: . 


Held, that assuming that the endorsement on the 
back of the hulia amounted to a pro-note and be- 
ing unstamped not admissible:. in evidence, the 
plaintiff was nevertheless entitled to recover ths 
price of the bullocks sold by him and it was open 
to him to prove by evidence that the price which 
the purchaser agreed to pay for the bullocks was 
Rs. 179. Inayvat ULLA v. Hosnyarti All. 117 
—§. 114 lilus. (b). Sze Evidence Act, 1872, 





s. 133 201, 922$ 8 
—~—— $, 115. 

Sus Civil Procedure Code, 1903, s. 110 717 

SEz Transfer of Property Act, 1882, s. 78 845 


——— $$. 133, 114, ilius. (b)~—Accomplice — 
Conviction, tf can be based on his uncorroborated 
testimony — Corroboration required, nature of-- 
Retracted confession, value of. ' 

The ruleof caution embodied in illus. (b) to s, 114, 
Evidence Act, is as good asa rule of law for all prac- 
tical purposes. It would be wholly unsafe in any case to 
proceed solely upon the uncorroborated testimony of 
an accomplice. The evidence of an accomplice must be 
corroborated in some material particulars, not only 
bearing upon the facts of the crime, but upon the 
accused's implication init, and further, evidence 
of one accomplice is not available as corroboration of 
another. These rules laid down by English Courts 
are equally applicable in India. Retracted confeg- 
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sions, however, stand on a .much weaker basis than 
theevidence of an accomplice, NITAI OvANDRA JANA 
v. EMPEROR 
——-—-S8. 133,114, Illus, (b)—Approver—Corro- 

boration of — Nature and extent of , evidence 

NECESBATY, : 

There isa ruleof prudence which has almost the 
foree of law, that itis not safe to convict opan un- 
corroborated evidence of an accomplice. A previous 
statement of an approver is no corroboration of a later 
statement by the same approver. Before it is safe to 
convict on the evidence of an approver, who generally 
is a man of little worth, there must be corroboration 
in material particulars, and corroboration not only as 

“to the actual factum of the crime, so that. the Uourt 
is satistied that the approver speaks the. truth when 
he speaks to the actual factum ofthe murder, but that 


there must be a corroborative evidence of the approver. 


when he speaks to the identity.of.the accused, because 
while he may_speak truly-as to the actualéactum.of 


the murder, he may speak falsely when he speaks.as ' 


to the identity of the accused. So that there must be 
some evidence which associates or - tends to associate 
each individual accused with the crime, or — there 
must besuch evidence as to the identity of. the 
accused, as satisties the Court that when the approver 
spesks.as to the complicity of :this accused and that 
accused in the offence he speaks the truth. _Kuarro 
v. EMPEROR ; 2 Sind.922 
ea 8.159--Referring to statements in .dirst 

information. Report, medico-legal report, etc.,.as if 
-they are evidence-— Practice. condemned.— Proper 

„procedure indicated, - is, Witenes aha = 

Lhe ,practice in tho Punjab of referring . to .state- 
ments inthe First Information. Reports, medico-legal 
reports and.so forth ag if they. weie „evidence 18 
not justitied by law. The proper course is for, the 
Witnegs .to refer.to the document..which he..has.pre- 





pared .at.the.time under s..:159, Jévidence, Act, and ` 


Biate in Court everything which the prosecution . or 
Counsel. fors detence or: the trying Magistrate or 
Judge considers material. The. Judge -should not, 
therefore, refer to anything in. such, report:which.is 
not sworn to by the witness in. Court. : MUJAMMAD 
BALABAT, V.. EMPEROR - Lah. 2563 
mrs, 16 7-- Improper . rejection of. evidence, 
whether ground itself for new. trial, : 4 
_:he.iumpruper rejection of. evidence shall not be 
ground itself for a new trial.or reversal of. anyide- 
Cision in any case,.1f..it shall appear to.the Court 
that.if the rejected evidence had been received,. it 
ought not to have varied the decision. .MucAMMAD 
AKuTAR v, U..AMRU MISIRY Pat. 797 
Execution. See Civil Procedure. Vode, 190, s. 30 
r Bom. 87:7 
Attachment before judgment—Claim by wife 
~of defendant = Dismissai . of — Adjudication of 
.. defendant as insolvent after decree —Ovficial.. not 
taking possession of house attached—Laseharge— 
...Wafe .dectared.owner. of. house — Husband gettang 
house as herr on wiyeis death—-Decree-holder, tf .can 
execute decree, : i aa ae cere? 
.. Lhe, decree-holder, obtained an. attachment. before 
judgment of .a house beldnging te the defendant, 
he latter's wife prederred a claim to the property on 
the ground that it. nad been suld to ber bui the cium 
was aisalluwed. Subsequently the ist defendant. was 
adjudicated au ineclvent anu lute: an order of dis- 
Charge Was pussed in ihe insolvency proceedings. 
‘dhe nouse wausnot reduced to possession. by | the 
Otticiul Keceiver or was any pruceeding taken in 
respect.o. it, ‘l’here.was a subsequent. suit to which 
the decree-holder: was not a, party, between the.lst 
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defendant,and his wife, in which it was established 
that the house belonged to the wife. The wife died 
subsequently andthe ist defendant got the houss 
as her heir. The decree-holder then sought to attach 
and sell the house : 

Held, that the plaintiff decree-holder was not sesk- 
ing to attach and sell any property of the judgment- 
debtor which was in his hands gua his property. If a 
ereditor.could otherwise realise his debt, there was 
nothing in the insolvency law whioh, precluded him 
from doing sọ as the debt was not extinguished. The 


` defendant must,be deemed to have taken the pro- 


perty after the death,of his wife subject to the 
result of. the adjudication already had against her. 
The debt was not altogether deatruyed by the release 
and-the house -was diable .to be attached and sold for 
the debt irrespective of the order of discharge. 
ABDUL Kursus ŞANIB v. İNAYATHULLA SANIB 

a aon Mad. 851 
rr Auction; purchaser » tf purchases property 

subject to charges against gudgment-debtor— Notice 
_.of encumbrance, tf necessary. i 

. The. position of a purchaser atan execution sale 
is,the same as. that.ofa judgment-debtor, His posi- 
tion is ,somewhat-different from that of a purchaser 
at.@, private treaty. Execution purchasers purchase 
subject to.all the charges and incumbrances, legal 
and equitable, which would bind the debtors. Hence 
notice 1snot.necessary in the case of a purchaser 
at an-execution sale, so. as tobind him with all 
charges and,encumbrances standing against the 
judgment-debtor on the date of sale. L, A. URERT v. 
FIRM GANGARAJ-GULBAS Cal. 214 
-rra Decree against firm—Decree-holder or his 
transferee,, if .can apply for, execution against 
any one,or more, partners. 

_.4t,is open tothe, decree-holder or the transferee to 
apply ifor execution against,any.one or more of, the 
partners of the defendant firm, asthe firm is only. a. 
collective name of individuals who ,are the memopers 
of the partnership. Jn re JANKI Prasap, PODDAR 

: a p Bom.. 87.7 
orr Mortgage of undivided . share—Partition— 
< Mortgage, iy can be enforced against share originally 
».monrtgaged—Partition effected after, date of decree 
u~~Mortgagee’s remedy. TO 

A mortgage, of an uadivided share which under 
a partition had, been allotted to ,another co-sharer 
cannot, in, the absence, of fraud, be enforced by the 
mortgagee against the share originally mortgaged, 
the, mortgagee.s sole remedy being, to proceed against 
the share which has. been, allotted to his mortgagor 
in, lieu of the share mortgaged. in sucha case the 
pledge. assumes.,a new form and bhe “ security . 1s 
shitted, as a result, of the partition, .from the un- 
divided, share.otthe, mortgagor ou tothe, property 
which. has fallen ;to his, shaie. This principie 
extends to, anexecution when partition. is effected 
atter the date of the decrea, and is nut, Confined in 
its application to suits only., KAaAN UaAND v. VASDEV 
SINGH . ,2 , Lah 748 
ore Objection to-—~Mortgage suit, compromised— 
«Claim, decreed but stæ months’ time allowed for pay- 

ment--~Pretiminary decree under, O. XXXIV, T. 4, 
Uy Prosedure Code (Act V of 1903), drawn up— 
Aster, expiry of six. months, decree-hvuider applying 
„Jor finat decree —Judgment-debtor not appearing 
„dinut: devree under r. ò passed—Hcecution—dJ udg- 
_anent-dedtor, whether can object, on ground of kimt- 
~ tubtonand that final decree need not, have. been 
apassed, . ee eae a 

Wa June 23, 1932, a.suit on a, mortgage.was com- 
promised between the parties in this manner that the 
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claim was to'be decreed but six months' time was to 
be allowed to the judgment-debtor for payment. A 
preliminary decree under O. XXXIV, r. 4, Civil 
Procedure Code, was drawn up in favour ofthe 
decree-holder. After theexpiry of six months from 
the date of the decree the decree-holder applied for 
the preparation-of the final decree and on July 8, 
1933, a final decree under r. 5 was passed. The ap- 
plication for execution was filed on July 6, 1936, 
within three years of the date of the final decree. 
The judgment-debtor pleaded thatthe decree passed- 
on the compromise did not require to be made absolute 
and that as the application for execution had been 
pene beyond three years of that date, it was barred 
y time: z 
Held, that this may be sobut when the decree- 
holder applied for the preparation of the final decree 


and-notice ofthis application was- served on the- ap-. 


pellant but he did not put in an appearance and 
the Court thereupon passed a final decree, the 
appellant judgment-debtor could not be heard to 
say that the final decree was paseed unnecessarily. 
Even if the final decree was passed wrongly, the 
judgment-debtor should have appealed against that 
decree, but he did nothing of the kind and it had 
become final against him. SanxtHa Prasap v. Kasat 
Nata áě > Oudh 533 
Guardians and Wards Act (VIII of 1890), .s. 25 
— Minor girl living with aunt from infancy for 
- 12 years—Father not taking interest in her—Girl 
of marriageable age at time of application by 
father for custody —Held, custody should not be. 
changed. E fens .- T 
A minor girl was living with her mother’s sister 
for -12 years and her father didnot take any interest 
in her since she went to live with her aunt. The 
father applied for custody of the girl when she was, 
according to her personal law, nearly of marriage- 
able age: . 
. Held, that under the circumstances, it wag not 
in the interests of the minor that her custody should 
be changed. GrnvLam Hussain v. IDA Lah. 592 
88.27,39,20. Ser Limitation Act, 1908, 
' 647 





S. 45 (1)—Disciplinary action under, agarnst 
late guardian for non-compliance with order to 
pay amount found due against him on basis - of 
report of present guardtan—Maintainability of. 


It is not open tothe Judgeto take the disciplinary - 


action against the late guardian by finding him under 
s. 45 (1), Guardians and Wards Act, and detaining 
him in civil jail for non-compliance with an order. 
issued to him to psy into Court an amount which 
was not admittedly aue fromhim, but was arrived at 
by the Court itself on the basis of a report made by 
the present guardian, together with the Court's own 
inquiry into the correctness of that report. ABDUL 
RAHMAN v. HUSAN JAHAN Oudh 497 
Hindu Law. Sze Transfer of Property Act, 1¢82, 
S., 41 1005 
~——— Adoption-——Bombay S&chool—Widow's right 
to adopt— Adoption by widow—Effect of —Hatinction 
of co-parcenary at date of adoption by widow other 
ae widow of last male-holider—~ Adoption, if 
valid. 
. Per Beaumont, ©. J. and N.J. Wadia, J.-A 
widow of a deceased member of a Hindu joint tamily 
can adopt to her husband without obtaining the 
consent of her husband's relations, A Hindu 
widow's right to adopt is based on religious con- 
siderations, and isnot affected by any considera- 
tions ag to the vesting or divesting of property. 
Where a coparcenary exists at the date of 
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the adoption, the adopted son becomes a member 


of the. coparcenaly, and takes hig share in the 
joint property accordingly, and this principle ap- 


plies although the coparcenary is a zemindari hav- 


ing the peculiar feature of being governed by the 
rule of lineal primogenture. Where the adop- 
tion takes place atter the termination of the co- 
parcenaiy by the death, actually or fictionally, of 
the last surviving coparcener, the advuption Ly a 
widow of the deceased coparcener has nut the effect 
of reviving the coparcenary, and does not divest 
property from the heir of the last surviving Co- 
parcener (other than the widow) or those claiming 
through him or her. 
Consequently, the fact of the 
extinct atthe date ofan adoption by a widow other 
than the widow of the lasi male-holder does not 
invalidate the adoption. Suchan adoption does not 
have the effect of divesting property either when 


-the property atthe date of the adoption has already 


vested in an heir of the last male holder remoter 
than a natural born son of the adoptive father or 
when the property at the date ofthe adoption has 
already vested in an heir of the last male holder 
nearer than a‘natural born son of the adoptive 
father. 

Per Rangnekar, J.—Where the family is joint and 
undivided, a widow of a coparcener can make a valid 
adoption to her deceased husband without the con- 
sent of the surviving coparceners, unless she was 
prohibited either expressly or impliedly by her 
husband from making an adoption and unless her 
power is at an end. A widow of a separated 
Hindu can always make a valid adoption to her 
husband unless prohibited expressly or imphedly 
by her husband and unless her power to adopt 
is at an end. Where the coparcenary is ex- 
tinct and the estate of the last surviving coparce- 
ner has passed by inheritance to his heir, the 
power of a widow of a predeceased coparcener to 
adopt ason to herhusband is ət an end and she 
cannot make a valid adoption to her deceased hus- 
band. There are limits to the exercise of the 
power of a widow to adopt a son to her hus- 
and when those limits are reached, the 
power is at an end and can never be revived. 

Succession can never be in abeyance except 
in the case of a widow in ajoint family who is 
en tente at the time of the death of the last 
coparcener. The nearest heir succeeds as bene- 
ficial owner and becomes a fresh stock of descent, 
except in the case of those widows who take a 
widow's estate only. 

Chandra v. Gojarabai, 14 B 463 is not impliedly 
overruled by the recent Privy Council decisions and 
1s Stilli good law, 

Ifthe adoption is valid, it is valid for all pur- 
poses, and the adopted sonhas all the rights of 
a posthumous son. 

The tact of the coparcenary being extinct atthe 
date of an adoption by a widow other -than the 
wiaow ot the last male-holder invalidates the adop- 
tion, BALU BAKHARAM Powar v. Lia..oo SaMBuAdl 
TEIGURA - ` Bom. 393 F B 
——_-— Adoption— Essential conattion of person's 

capacity to adopt 1s that he shouid be sonless — 

isxastence oy duughter, or her son, whether removes 
need of sontess person. 

One ot the most essential conditions of a person's 
capacity to adopt is that he should be sonless. The 
meiit hes in having a son either natural or adopted; 
and ə daughter or.auughter’s son, who might under 
certain circumstances be competent to perform the 
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coparcenary being” 
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- husband dies sonless. 
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religious ceremonies necessary for the salvation of 
the soul of the deceased will ‘not satisfy the thirst of 
& person destitute of a gon. O iAnpasappA RacaaPPA 
SHETTAR v. MADIWALAPPA Gurus IDAPPA SHETTAR 
ek Bom 999 
Adoption -Widow's power—Death of adopt- 
ed son leaving no widow or sons but daughters— 
Adoptive mother, if can adopt another son, when 
estate was not vested in herand deceased son had 
a majority —Widow's power to adopt, when 
end3. 
Asa general rule the power to adopt by a Hindu 
widow continues during her life-time provided her 
In cases where the husband 
ehas left a-son, if that son dies without leaving a wife 
or a son or grandson, then his widow can by adopt- 
ing & son continue the line although the estate was 
not vested in her and although the son had attained 
majority. 
_ And where such an adopted son dies without leav- 
ing a widow but leaving two daughters, the widow 
has power to adopt another son and this power is not 
put an end to by the existence of daughters left by 
the previously adopted son. 

Wherea Hindu dies leaving a widow and a son, 
and that son himself dies leaving a natural born or 
adopted son or leaving noson but his own widow to 
continue the line by means of adoption, the power of 
the former widow is extinguished and .can never 
afterwards be revived. OHANBASAPPA RAOHAPPA 
SHETTAR v. MADIWALAPPA QURUSHIDDAPPA SHETTAR 
- ; , Bom. 999 
——-— Allenatlon—Mortgage of minor's property 

by guardian to pay debts of deceased father— 

Substantial portion applied properly— Presumption, 

as to application of small balance—Lender's duty. 

Wherea guardian of a minor mortgages minor's prop- 
erly to pay debts due by minor's deceased father, it 
has generally been recognized that when the proper 
application of a substantial portion of the considera- 
tion amount has been proved, the Court might in the 
absence of circumstances creating suspicion presume 
that the small balance is also likely to have been 
required and applied for proper purposes, There is 
no reason for drawing a distinction between a sale 
nnd a mortgage, in the application of this rule of 
evidence. Secondly, it isa well established rule that 
once circumstances of necessity are shown, a bone 
fide lender is not bound to see tothe actual applica- 
tion of the money lent, AMBALAVANA PILLAI v. GowRt 
AMMAL Mad. 749 
—- ——— Widew—Widow unchaste and not 

living with husband — Whether can succeed to 

husband's property — Daughter. by her conduct 
allowing her to succeed and sell property — Sale, 

tf can be impeached on ground of unchastity—S. 41, 

Transfer of Property Act (IV of 1882), whether 

ole.ts purchaser, : j 

he fact of a certain house having been the prop- 
erty of the deceased husband till his death is by no 
means inconsistent with his widow having succeed- 
ed to it thereafter as in the ordinary way a Hindu 
widow does succeed to the possession. of the proper- 
ty of her husband. If in the presence of a daughter 
She 18 allowed so to succeed and enter into his 
property, it would hardly avail the reversioners to 
impeach a sale transaction entered into by her on 
the ground that she was by reason of previous un- 
chastity not lawfully entitled to succeed, and if 
this is so, Section 41, Transfer of Property Act, 
might be of assistance to the purchasers to this 
extent, that the daughter by her conduct led pur- 





- chasers to believe that she, as widow, was the person 
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entitled to present possession of the property during 

her life-time. Jasopar DusADHIN v. SUKURMANI 

MEATRANI * Pat.1005 

Debts—Creditor’s right to proceed against 
sons' share in execution—When ceases. _ 

When the property ceases to be the judgment- 
debtor's or the judgment-debtor loses his disposing 
power over it the creditor's power also comes to an 
end, and the decree obtained by him becomes in- 
capable of being executed against that property. 
Consequently the creditor's right to proceed against 
the sons’ share in execution of a decree obtained 
against the father alone must cease when the father's 
authority to sell the sons’ share is terminated as a 
consequence of the partition and that for the creditors 
to be able so to reach the sons’ share, the joint status 
of the father and son issine qua non, Firm Govinp- 
RAM DWARKADAS, BOMBAY v. NATAULAL “Nag. 724 
meeen Distinction between manager and co- 





parceners. l o. 
In the case of debts contracted by a manager, in 
pursuance of his implied authority in the ordinary 
course of the family business, there isa distinction 
between the liability of a manager and the liability 
of his co-parceners. The manager is liable not only 
to the extent of his sharein the jointfamily property, 
but, being a party to the contract, he is liable per- 
sonally, that isto say, his separate property is also 
liable. But as regards the other co-parceners, they 
are liable only to the extent of their interest in the 
family property, unless, in the case of adult co- 
parceners, the contract sued upon, though purporting 
to have been entered into by the magager alone is in 
reality oneto which they are actual contracting 
parties, or oneto which they can be treated as being 
contracting parties by reason of their conduct, or one 
which they have subsequently ratified. SIRAKANT Lan 
y, SIDSESAWARI PRASAD NARAIN SINGH Pat. 357 
m Pather--Trade—Business started by 
father to give minor members more comfort— 
Family character of business put aside—Proof 
justifying necessity, nature of-—Held, transaction 
- was not justified. | 
_A father of joint Hindu family, consisting of 
minor members incurred debts by starting rice mill 
with a view to give them more comforts than the 
normal income of the family property would make 
possible, His creditors tried to bind his sons with 
liability on- the ground that apart from assumed 
ancestral character of business, the debts themselves 
were borrowed in circumstances or for purposes 
that would make them binding on the family by 
independent evidence: 
. Held, that the. father was neither obliged to 
adopt nor was justified in adopting the course, on 
ground of family necessity ; f pe 
Held, also, that when the family character of the 





-business was put aside and the transaction was 


sought to be justified on the ground of necessity, no 
difference could turn on the fact thatthe debts were 
incurred by the father and not by any other mana- 
ger. The proof must, therefore, amount to proof of 
necessity in the sense ordinarily known to the Hindu 


BW 3 
Heid, further, that even assuming that a category 
of benefit may be recognised in this connection 
apart from ‘necessity’ in the ordinary sense, the 
benefit must at least be certain and the business 
free from any risk or danger. Natagasa IYER v. 
Mad. 845 
~— Manager — Powers of manager— 

_ Manager, if acts as agent of family, when borrowing. 
. The joint Hindu family is an institution peculiar 
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to India and the law gives its karta the power to 
contract loans. for the benefit of the farnily accord- 
ing to his own discretion and without any express 
authority from the other members of the family. 
Therefore, when the karta borrows money for the 
family purpose he is not acting as an agent for an 
undisclosed principal or principals but may well 
be regarded asthe principal. At any rate when he 
acts as a karta, he acts in a capacity which is so well 
known that there can be no misappreherision as to the 
identity of the person or persons whom‘he purports 
to bind by his act. Srrixanr LAL v. BIDHESHWARI 
Prasap NARAIN SINGH Pat. 357 
~ Debts—Manager — Pro-note by — Whether 
binding on family—Distinction between such debt 
and debt contracted by him otherwise—Liability 
of members. a 
_ A managing mémber of a joint Hindu’ family can in 
that capacity executein his sole namea promissory 
note which should be binding on the family asa 
whole’and the propétty owned by it. The position of 
thë head of thé joint Hindu family'is not the same’ 
as that of an ordinary business agent and a joint 
Hindu family, being ai légal person according: to 
Hindu Law lawfully represented by and'acting through’ 
the managing member or head thereof, is included! 
ordinarily in term ‘a person.’ 
_ Hindi Law does not recoghize any distinction 
between thé liability of the joint family when the 
debt is contracted by its kartd under á promissory 
note and itsliability when the debt is contracted 
othérwisé, Urider that law all that is necessary to 
make every member of the family liable is that the 
dabt should håve beem contracted: for’ legal necessity 
or for the bénefit of the family. “Where, therefore, the 
benefit is proved, the Court will not-be justified in 
refusing to grant the appropriate relief to the credi- 
tor, unless it is compelled to do so by sométhing to be 
found in the Negotiable Instruments Act or the princi- 
ples underlying it. Sreranr LAL v; Sipszsawari 
Prasad NARAIN Srixon Pat, 357 
ee Son's liabiltty—Prepartetion debts 
incurred by father—Son's liability to pay— 
Partition, effect of—Proper course for creditor in 





Such cases. 

The fathér's power of disposition is only a means 
which is available to the father to énforce the sons’ 
obligation. Thegons’ obligation may subsist not- 
withstanding the father's incapacity or refusal to 
sliendte his sons’ interest. Consequently the son 
would be liable to pay his fathér’s debts incurred 
before partition; although the property that he gets 
by partition isnot liable to’ be attached and sold 
in execiltion-of a decree obtairied against his father 
ulone after the partition. 

Sinc® the partition destroys the disposing power of 
the father over His sons’ interest, the creditor cannot 
reach the sons’ interest through the father by obtain- 
ing a decree against him alone. Hisproper course 
affer partition isto obtain-a decree against the son 
aid execute it against the property which fell to his 
shire at the partition; Fria Govinpkam DWARKADAS 
v, NATHULAL Nag: 724 

Joint famlly business—Manager incurring 
debts for ordinary purposes of the business—Other 
co-parceners, if personally liable.. 

The manager of a joint family business has an 
impliéd authority to contract debts for the ordinary 
purposes of the family business, Where such debts 
hive been incurred, the other co-parceners, whether 
they be adiilts or thinorg, are liable to the extent 
only of their interest in the joint family. property. 
They: are not liable personally unless, in the cage 


, which has 
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of adult co-parceners, the contract sued 
purporting to have been entered into 
ger alone, is in reality one to which t 
contracting parties, or one to which 
treated as being contracting parties 
their conduct or one which they bave 
ratified; and in the case of minor 
unless the contract has been ratified 
attaining majority. Surv Cuaran Das 


—— 





Joint famlly—Dayabhage—?@: 
nature of property is one of fact—On 
ing sufficient means to purchase proper 
tion -Absence of joint fund or nucle 
tion towards expenses of ceremonies 
member really earning member—P? 
jointness in Jund, if arises. 

The question whether properties a 
member of a joint family were his self: 
erties or joint properties, isa questior 
determined on evidence; if one memb 
family has sufficient means to purchas 
ties, the presumption will be in favow 
sition The mere existence of a nucl 
impress the acquisition with the char 
family property, unless it is shown the 
tion could have been made from the i 
from the nucleus. The presence, there 
stantial nucleus raises a presumption 
tion: of the property which can be tre 
property. 

But where there ig no joint fu 
stantial nucleus and one member is 
member and theexpenses of the sacre. 
mony. and the first rico ceremony of al 
were met from joint funds, the paddy 
ed on all. ceremonial occasions; each 
family had to contribute to the joint fu 
scale; and after contribution at th 
member used to keep his savings 
these facts will go to establish the jon 
but not jointness of fund for acquis 
properties. Hapacourt BATABYAL 
BATABYAL 
ni Major elder brother 1 

whether can without concurrence of 7 

give up right to sue for recover; 

alienated by guardian when all b 

minors~—Such suit barred against ka 

barred against minor brothers. 

In an undivided Hindu family gover. 
of Mitakshara, an elder brother wh 
majority and is the manager of the fami 
the concurrence of his minor brothe: 
give up the right tosue for the recove 
been improperly alien 
guardian ata time when all the brother 
Consequently a suit for recovery of | 


-if barred against the elder brother wk 


a karta, is also barred against other m 


- KARAN Sinaa vo. Terar KUER 


——--—- Manager— Contract b; 
members are minors—Whether can 
enforced. 

A contract entered into by a mana 
Hindu family can be specifically 
though some of the members were 
time when the contract was entere 
manager of a Hindu joint family is r 


, the other members of the family and ` 


tracts in his capacity as a karta, th 
made not by minors but bya ,person 


. undercthe. Hindu Law to make a conl 
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of the joint family. TRIBENI Prasad NINGA v: 
JAINARAIN SINGH Pat: 484 
Joint famlly—Manager—Partition — Lia- 

bility- to account. 

In a suit for partition am account will have to be 
taken of the properties that are available for division 
as on the date of the suit or as onthe dateof any 
severance in.status effected by a member of the family 
in accordance with law. The relationship between 
a manager and the members of the family is not that 


of mere agent and principal, His position is analogous | 


to that of a trustee, but his obligations are not the 
same as those of a trustee. Heis not bound to keep 
accounts ..He has absolute control over the income 
end, therefore, he is not called upon to defend the 
propriety of his past dealings. Buthe is bound to 
account for all the family properties, movable or im- 
movable which have been traced to his possession and 
the members are entitied to.look into the accounts to 
discover what the properties consisted: of or what they 
consist of. It isopen tothe other members to show 
that the manager had in his possession certain family 
properties and that he must account for their dis- 
appearance and that the items of expenditure said 
to have been incurred was not incurred or not in- 
curredto the extent mentioned in the account or 
they were incurred for purposes other than the legiti- 
mate purpose of the family. VAIKUNTAM PILLAY v. 
AVUDIAPPA: PILLAI Mad, 234 
Manager— Position of manager, how, 

far analogous to that of trustee— Past transaction 

whether should be accounted for. 

The ordinary rule, no doubt, is that the members 
of an undivided Hindu family, when making a parti- 
tion arè entitled, not to an account of past transac- 
tions, but to a division of the family property actually 
existing at the date of partition. Where, however, 
one member of the family has been entirely ex- 
cluded from the enjoyment of the property, there 
might be good grounds for ordering an account ; but 
in the ordinary caseof joint enjoyment.by the mem- 
bers of the whole property, or of enjoyment by differ- 
ent members of different ‘portions of the property, 
the taking of an account would be most difficult and 

“unsatisfactory. VaIKUNTAM PILLAI v. AVUDIAPPA 
PILLAI Mad. 234 
——— —-—— Manager — Powers of manager — 

Remission to debtor—Bona fides--Onus—Liability 

for interest. - 

The managing member of a joint family is entitled 
to settle accounts with the debtors and in the course 
of the settlement he will have the right to make a 
reasonable reduction either towards interest or 
principal if the circumstances of the case should 
allow it. It is not necessary that he should obtain 

-the consent of the other members of the familyor to 
do 50 only with their knowledge. He will have the 
right and discretion to make the remissions and if 
they were done bona fide, it ought not to be open to 
„the other members to question them ; but he will have 
to satisfy that the remissions were made by him in 
the interest ofthe family having regard to the parti- 
cular circumstances of the case. Prima facie the 
burden will be upon him and if he has given a satis- 
factory explanation of the same it -is open to the 
other membe1s to show that the remissions were not in 
the interest of the family and without consideration 
and not in the bone. fide exercise of the discretion. 
In the matter of interest he can only be called upon 
to account for such interest as he received on the 
debts. He will also be accountable for interest if 
he has re-invested the amounts, but he cannot be 
made accountable for not investing the same and 
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realizing the interest. VAIKUNTAM PILLAI © AVUDIAPPA 
PILLAI Mad. 234 
Joint famlly—Nucleus of ancestral property 
proved—Presumption, extent of —Proof that subse- 
quent acquisitions are traceable to nucleus— 

Necessity of—Conduct of person claiming title— 

Significance of. 

A party alleging that property held by an indivi- 
dual member of a joint family isfamily property 
must show that the family was possessed of some 
property. with theaid of which the property in ques- 
tion could have been acquired. Jt is only after this 
is shown that the onus shifts tothe party alleging 
self-acquisition to affirmatively make out that the 
property was acquired without any aid from the 
family estate. Thestatement that where it is proved 
or admitted asto a Hindu family that it possesses 
joint property, the presumption of lawis that all the 
property of which it is possessed is joint and that if 
any member claims any portion of the property as 
hisseparate property, the burden lies upon him to 
show that it was acquired by him in circumstances 
which would constitute his separate property, is 
too broad a statement of the presumption and has to 
be stated with some further limitations and qualifi- 
cations 

Where a person claims title to certain properties as 
joint properties and relies on the presumption of 
acquisitions arising out of some nucleus of ancestral 
property, his conduct is of significance, and even if 
it should be assumed that the plaintiff is entitled to 
invoke some presumption of Hindu Law in his favour, 
the weight of such presumption and the nature of the 
evidence required to rebut the same will vary accord- 
ing to the circumstances of each case, and the stale 
nature of the plaintiff's claim must certainly count 
against him. KoTIKELAPUDI VENKATRAMAYYA v, 
DIGAVALLI SESHAMMA Mad. 107 
Premia paid by member out of 

money given for his personal use—Other members, 

tf have claim over policy money. 

When money is given toa memberofa family by 
the manager from family funds to be spent by him 
for his personal use, any profit made by him can hardly 
be said to be in detriment of the joint property. 
When he takes out a policy of insurance for the benefit 
of himselfand his wife and pays premia out of such 
funds, the policy money does not belong to the joint 
family and other members havenoclaim to it. 
BencaL Insurance & ReaL Property Co., LrD., 
OaLOUTTA v. VELAYAMMAL Mad. 279 
aiee Trade—One member giving power-of- 

ottorney to manager to sell his share to meet 

firm's liabilitics—Whether amounts to acknowledg- 
ment of personal liability. 

Where one of the members a.lows the manager 
to sell the property to which he is entitled as a 
member of the joint Hindu family for the purpose 
of meeting the liabilities of the joint family i gis 
he cannot be said’ to have thereby acknowledged 
personal liability for the debts of the firm, but to 
have merely authorised the manager to sell hig 
share which he had obtained as a member of the 
joint Hindu family. S..1v Cuaran Das v. Hart Ram 

Lah. 418 


Maintenance—Post-nuplial agreement of 
separation between husband and wife—Provision 
for wife's maintenance out of definite and fixed 
fund—Stipulation against claim for further main- 

> tenance out of any other property--Agreement, if 
valid and whether bars wife's suit for increase in 
amount, of maintenance, 
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Under Hindu. Law the right of maintenance es- 
sentially rests on personal obligation and the main- 
tenance is usually fixedonthe needs of the woman 
‘and the ability of the income of the husband and 
his property to meet them. If the rate is fixed 
upon those considerations either by an agreement 
or by a decree and there is no stipulation against 
increase, it stands to reason that the Court would 
re-consider the position in the light of changed 
circumstances.. But where there was an exprese 
agreement renouncing the claim to maintenance: out 
of any property of the husband other than that 
specified in the agreement, it is difficult fora Court 
to set aside that agreement. Such an agreement 
must be a bar to a wife's claim for increased amount 
on principle; such an agreement is neither opposed 
to public policy nor ihe spirit of the Hindu Law 
Such an «agreement is entirely different from an 
anti-nuptisl agreement to live separately after mar- 
riage. The latter cannot be defended under the 
rules of Hindu Law or morality. Normally, there- 
fore, the Court would give effect to an agreement 
providing for separation and maintenance unless it 
were proved to have been obtained by any of the 
circumstances invalidating a contract, such as fraud, 
undue influence or mistake Porssorrampas 
Harsivanpas PATEL v. RUKMINI Bom. 897 
—Maintenance—Rule that widow ‘is entitled 

to same comfort as she had during her husband's 

lifetime, whether an absolute rule—~Past relations 
between husband and wife has to be considered— 

Wife fuiling to perform her duties as wife-—Whe- 

ther can expect some treatment as her co-widows. 

The maintenance should be such an amount as 
would enable the widow to live consistently with 
her position asa widow, with the same degree of 
comfort and reasonable luxury asshe had in ker 
husband's house, unless there are circumstances 
which affected, one way or the other, her mode of 
living there. But that isnot an absolute rule. for 
the guidance of Courts in all cases where mainten- 
ance is claimed. There are other circumstances 
upon which the amount of maintenance depends, 
viz., the past relations of the wife with her husband. 
hese cannot be ignored. Where the widow had 
failed to perform her duties as a wife and there 
were differences between her husband and her 
prima facie, therefore, she cannot be treated on the 
same level asthe other co-widows for whom the 
husband had an affectionate regard. Purssorrampas 
HARJIVANDAS PATEL v. RUKMINI Bom. 897 
———Partition— Agreement of partition between 

brothers—Agreement injurious to minor son of one 

of them—Whether can be enforced against him. 

Where an agreement of partition between two 
brothers is unfair and injurious to the interest of the 





minor son of one of them, it cannot be specifically . 


enfoiced against him. Kisyan I AL v, Lao.mI Ouanp 
All. 577 
c -— Creditor's rights, if can be defeated 
by partition. 

A partition will not defeat the rights of the credi- 
tor, thoughit may have some bearing on the pro- 
cedure to be followed by him for the realisation of 
his debt. TIRUMALAMUTHU ADAVIAR v. SUBRAMANIA 
ADAVIAR Mad. 914 
——_—--—-—— Family having ‘piece of land of 

potential value—Such land should be equally divided 

between members, ’ 

Whenajoint Hindu family possesses a piece of 
land which isofa great potential value, it is only 
reasonable and fair that it should be equally dis- 
tributed so that each member of the family gets full 
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N 
benefit of the income which might be derived by the 
Balg of the same. Kissan LAL v. LACAMI Ouanp 

All. 577 

Partition— Fraudulent partitton—Mala fide 
character of partition— Whether affects creditor's 
rights to attach son's share in execution of deeree 
obtained against father alone. ara 
The mere fact that members of a family who are in 
law entitled to enter into a partition at any time they 
choose, happen to enter into a partition cannot at a 
time most inconvenient toa creditor make it fraadu- 


‘lent in the sense that the creditor can ignore it. 


Except in cases where the mala fide character of 
the partition is such ag to lead the Gourt to come to 
the conclusion that the partition was not intended te 
be operative at all, the mala fide character does not 
have any bearing on the question of the creditor's 
rights to attach the son’s share in execution of a 
decree obtained againstthe father alone. TIRUMALA- 
MUTHU ÅDAVIAR v. SupRAMANIA ADAVIAR Mad. 914 
-Immovable property, whether can be 

partitioned orally—Change of possession, whether 

essential. 

There is nothing in Hindu I.aw which prevents 
parties from making private partition orally in res- 
pect of the immovable property provided possession 
changes, If two brothers owning immovable proper- 
ties decide to partitionthe same, it is open to them 
without executing any deed to agree between them- 
selves what share each of them would get and then 
tomake over possession in accordance with those 
terms but there can be no partition of any immoy- 
able property without change of possession. The 
only other method for partitioning the immovable 
properties is to execute a registered deed. *KISHAN 
Lat v. LAOHMI HAND All. 577 
“x -m Mother's share — Insurance money 
received by mother —Whether to be deducted on 
pannon between sons. 

here life policies are assigned to the wife the 
insurance money isa gift to her. from her husband 
and as such forms part of her stridhan. If this money 
exceeds her share in the- estate, she can get nothing 
more. Ifit falls short ofher share sheis entitled to 
the balance. .. 

On partition of the family property by the sons 
alter their father's death, the mother is entitled to 
share equal to that of ason. SHAMDAS GoBINDRAM v. 
SAVITRIBAI Sind 225 

-u Re gious endowment—Right of manage- 

ment—Transfer of, by deed of surrender—W hether 

amounts to sale—Validity of sale—Transferee, rf 
can sue to eject lessees under lease granted by 
shebait. 
. Where the shebait, by.a deed of surrender, trans 
fers his right of management in consideration o 
debts due by him being sstisfied by the transferee 
the deed amounts to a sale. Such a sale of the 
right of management by the shebait for considera- 
tion is void inthe absence of custom. Consequent- 
ly the transferee though in actual possession of tha 
debutiar properties cannot maintain suits even on 
behalf of the.deity to eject the lessee under a lease 
from the shebait. Prasanna DeB RAIKAT v. BENGAL 
Duars BANK, LTD. Cal. 730 
mee Shebaitship, if vests tn heirs of 
founder. 


Where a worship of a Thakur is founded, the 
shebatiship is held to be vested in the -heirs of the 
founder in default of evidence that he has disposed 
of it otherwise. It is the worship that is founded 














and the rights of worship have to be considered in 
determining the question as to who is to be regard 
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ed asthe shebatt. The consecration of a diety is 
conceived as living image regaled with the neces- 
saries and luxuries. of life even to the changing of 
clothes, the offering of cooked and uncooked food, 
and the retirement to rest. The person founding a 
deity and becoming responsible for these duties is 
de facto and in common parlance called shebuit, 
Prasanna Des RAIKAT v. Benga, Duars Bank, LTD. 
Cal. 730 
Religious office — Yajman Vritt, if 
parttble and alienable—Widow getting Vritti on 
partttion—Whether can delegate its performance to 
others—Delegate, if should be member of husband's 
family. ; 
Per Rupshand, A. J.C.—As a general rule Yajman 
Vritti is both impartible and inalienable although by 
force of custom, a limited right of partition or 
alienation might be established in each class of 
cases, > 9 
Where a woman is given a sharein the emolu- 
ments of Yajman Vritti, whether it be in consequence 
of an agreement either between the members uf the 


family or by custom recognized by the members of. 


the family, she has noright to appoint a substitute 
to perform the ceremonies so as to bind the Yajmans 
unless she alleges and proves that such custom: is 
binding upon the Yajmans as well. i 
Per Haveliwala, A. J. C.— The Vrit is heritable 
just like other inheritances and divisible like other 
sources of income, though by rotation. Once it js 
admitted thatthe Vrit is heritable and divisible 
like any other estate, there is no reason why its 
enjoyment should be restricted in a particular man- 
ner by the members ofthe family -of the founder, 
A widow getting Yajman Vritti on partition may 
delegate the duties to be performed to any person uf 
her own choice. The performance ofthe Vrit is not 
limited to a delegate of the same family Kamodanp 
NausomaL v. UTAMONAND Narsoman Sind 262 
Schools of Law —Mithila School—tabhan 
caste natives of Tirhoot-—Whether. governed by 
Mithila Law. = i} ~ E 
Mithila Law is the lezloct of Mithila and- high- 
caste Hindus or any Hindu natives of Mithila should 
be prima facte regarded as governed by Mithila Law 
unless they plead that they are not. 
Held, that Babhan caste natives of Tirhoot are 
governed by Mithila Law astheir lex loci. JAGARNATUY 
` PRASAD BINGA v, BURAJDEO NARAIN Sinca Par. 777 
Successlon—Lisqualificatron — Leprosy— 
Leprosy not congenital but acgutred before father's 
death— His interest in ancestral property along 
with brothers — Whether can claim partition — 
Such person happening to be last survrwwing member 
of family— Whether. becomes fresh -stock of descent 
to the exclusion Of daughters of- predeceased 
brother. f 
A peison, who had not been a leper from birth, 
but was athicted with leprosy of a sanious or viru- 
lent type at the time of the death of - nis father, 
and had . previously acquired an interest in the 
joint ancestral property by his birth along with 
his brothers would not be completely divested of 
such an interest, though he would be disqualified 
from claiming a partition. of his share or claiming 
an allorment ot his share at the time of partition su 
long as his leprosy lasts, aud inspite or the 1es- 
tricted disqualification under whieh he would 
labour, if he happens to be the sole surviving 
member of the family, then the property which hud 
become originally vested in him py birth would 
belong to him, aud he would become afresh stock 
of descent tothe exclusion of the daughters-of the 
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last predeceased brother. Moon Cuanp v. CHANTA 

Devi All. 833 F B 

Succession —Znglish equitable doctrines ag 

to inheritance whereby inheritance of right under 

contract for sule has been treated as inheritance of 
property ttself, whether can be applied. 

[tıs difficult to apply the English doctrine 
wheieby the inheritance of rights under a contract 
for sale has been treated as inheritance of the prop- 
erty itself, because the provisions of s, 54, Transfer 
of Property Act, expressly rule outthe theory on 
which that doctrine rests. It is dangerous to act 
upon apparent analogies of position to import into 
Hindu Law Eaglish equitable doctrines, which 
might apply if the parties were governed by Inplish 
Law and it the facts were slightly different. JAGAR- 
NATA PRASAD BINGA v. SuRAJDEO NARAIN SINGH 


l Pat. 777 
——-—— Widow. See Hindu Law—Alienation— 
Widow 1005 





Husband purchasing larger share 
for making accretion—After his death his widows 
carrying out accretion, by acting jointly — Effect 
—One widow after death of co-widows, if can 
convert such property as her own, 

Where a Hindu before his death had contemplated 
making an acocrecion to his estate by the purchasa of 
a larger share in the two estates in which he already 
held shares; and he had gone so far asto deposit 
the whole of the purchase money with the agent of 
the contemplated vendor and his widowe when they 
succeeded tu his estate, acting jointly as widows of 
their late busband and apparently 1epresanting him, 
carry out his intentions, and make accrétion to their 
husband's estate, their purchase must be regarded 
as anaccretion to their husbands  es:ate whether 
the widows are governed by Mithila or Mitaksnara 
School of Law, Oneof them after the death of the 
other co-widows cannot convert into her own personal 
property that which by mutual consent ‘they had 
made an accretion to the estate of her husband, 
JAGARNATH PRASAD SINGH Y. SURAJDEO NARAIN SINGA 

= Pat. 777 

Maintenance. Ses Hindu Law— 

Maintenance 897 
re Right of residence—Right of rest- 
dence and maintenance — Distinction — Mortgage 
of family dwelling house “for personal purposes by 

- adult member—Lortion given to widow for residence 
tell life-time — Auctton-purchaser, whether can 

- eject her. oat 
Ths right of a female member to reside in the 

family dwelling house as wellas her rightof main- 

tenance is based upon her husband's right to share in 
the family property. Ot course so tar asthe right 
to maintenance is concerned, unless the right hug 
been asserted ‘and the obligation is made a charge on 
some property, it cannot prevail over a bona fide pur- 
chaser for value in execution of a decree obtained 
against the adult members of the family. Musso far 
as the right of residence is concerned, the purchaser 
must show that the debt was incurred under such 
circumstances as would bind her, 2. e., the debt or 
the alienation was made under circumstances which 
would justify an alienation of the joint family pro- 
perty. This-is-wowtis meant when it is said tnat it 
muss bs a debt binding her interest in the family. 

Mortgage of a tamily dwelling house by an adult 

member for pe:sunal use, will not entitle the auction- 

purchaser to eject -her for a portion of the house 
aliotted to her for residence uuring her life-time. 

GOTETI BayyAPPARAsU ARMA v, ‘L'ADANKI SUBBA 

Laksu MAMMA = ee ~~ Mad, 872 
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“Improvement - “Trust ouse 


` hagher' price than “that prevailiug 
~ ‘Qutof ‘the moneys payable tothetenunts by way of 
` purchase consideration; the company deducted the 
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——— Widow — Widows, whether take absolute in- 
terest in husband's movables in Mithila School, 
Under Mithila Law the widows take an absolute 


interest in the movables left by their husbands with . 
‘complete-right of disposal, as if they are gifts by 


SINGd 4, 
Pat. 777 


their husbands. JaGarnaTH PRASAD 
SURAJDEO NARAIN SING A 


‘Improvement Ordlanance (SIngapore), 1927, 
5 


8.57. Ses lmprovement— Trust PC 42 
unfit for human 
‘habitation, when to be considered — House as a 

-whole must be unfit—Room with ddequate windows, 

“but no through current of air, whether unfit for 

‘habitation—Powers of Improvement Trust held 

- aré limited by Improvement Ordinance (Singapore), 

‘1927, s. 57. 

-Among the matters which.generally render a house 
untit for' human habitation, is a structure which is 
unsafe; a verminous condition of the mater ials, & 
-pestiferous atmosphere, a state of things dangerous 


‘to'health, or such a rotten or decayed condition of 
the building that re-building will be cheaper than 


extensive repair. 


-When a house is stated to be unfit for human habi- ° 
‘tation it is the whole house that is being so describ- 


ed, Itcannot be suggested that.» room with ade- 
quate windows must be ill-ventilated unless it.has 
also‘a through current of air. Nor can it be suggest- 
ed that a house with some rooms which are poorly 


lighted must be unfit for human habitation. 


' Held, thatthe powers of the Improvement Trust 
are strictly limited by the terms of s. 57, Singapore 
Improvement Ordinance, 1927.. Witain those powers 
they can‘determine questions gravely affecting the 
property and rights of the inhabitants, but it‘they 
step in any degree beyond the limits imposed, any 
person aggrieved is at liberty to invoke the assist- 
ance of ‘the law. EsTATE “& Trust AGENCIES v, 
SIGNAVOBE IMPROVEMENT PC 425 
Inam—Inam granted for maintenance of family— 

: Power’ of inamdar to alienate during life subject to 

Government's right of resumption. 

Even ʻi- the inam was granted for the mainten- 
ance of the family, if the inamdar fails to apply 
the property to those purposes, Government always 
has“the right to step in and resume the ,rant,. and 
then éither’ re-grant it to ‘another member of the 
family,-or ‘draw =the rents themselves and hand 
them over to the proper person, But unless and 
until ‘Government’ intervene, the inamdar would 
have ‘powér’‘to‘do what he likes withthe property 
for the period of his own life, YapEo NILKANTA 
DESS PANDE v-JANKIDAS NaRsINGDAS Moata “Nag. 78 
Income’'Tax Act (XI Gf 1922), ss.°2 (1) (O) Ib, 
+4 (3) Wilb—Lease of paddy tand by company— 

- Low-markes price of paddy in an year—Company 

-securing crop by purchasing at higher price—senta 
- -due appropriated out of thia—~T'runsdction, nature 

- of —Income-taz Oficer, tf entitled to recast paady 

‘trading: account—Hent, af can be ‘shown as received 

“en ‘kind. 

-The ‘assessee company leased out certain paddy 
land ‘to ‘tenants, the company paying the land re- 
venue to “Government. In 19d3, the prevailing 
market price ol paddy being low, the company fear- 
ed that'tenants’may not be able to pay rents and 
hence“ secured ‘the paddy crop by purcnasing 1b atu 
in the market, 


amounts due’for'rent and paid the balances into the 
acvounts Which the tenants had with the Lower 
burma’ Bank.” In’ the accounting year the profit and 


fraa? 
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loss. account showed that it had received its rents 
in full, but a lcss of Rs, 52,545-10-9 was shown on 
paddy trading. This figure represented what the 
company had lost on sales of paddy bought from 
the tenants under the arrangement entered into, 
When the Income-tax Officer examined the accounts 
he formed the opinion that a loss of agricultural 
rents had been wrongly shown asa loss in paddy 
trading. He, therefore, recast the paddy trading 
account on the basis ofa paddy purchase price of 
Rs. 45 per 100 baskets, and in this way arrived ata 
net pront of Ks 59, 622, which he included in the 
assesement ; 

Held, that while the Income-tax Officer was not 
entitled to write down the price paid by the com- 
pany for the crop, the company was not entitied to 
treat the rent it received as being received in kind, 
The transaction was on & cash basis andthe com- 
pany received its rent out of the purchase considera- 
tion, COMMISSIONER of JNOOME-Tax v. KYAUKTAGA 
Grant, LTD. Rang. 6035 B 
—88. 4 (2),. 10 (2), (IX) — dssessee resident in 

British-Indva carrying on money-lending business 

outside British-India — Profits, assessment of— 

Deduction for loss on exchange, if should be made, 

Where an assessee resident 1n British India car- 
Ties on money-lending business ,outside , british 
India und profits received are brought into British 
ladia, in computing profits, the whole sum_received 
is not taxable but it.should ba reduced by the loss 
incurred on exchange, Such loss being. nut a, loss of 
capital. COMMISSIONER OF INOQME-Tax,. BURMA V, 
A. S, A, UONOERN, BASSEIN _ung..91,8.5 
S. & (3) (VIH). bes Income Tax act, 1922, 

8. 2 (1) (b) Ciri) 603 
- 88.4, 30, 23 (4), 67—Jurisdiction of Civil 

Courts—Sutt. to ‘declare assessment illegal on the 

ground that assessee wus not residing in. British 

india—Maintainability— KFinality of decision of 
_ ancome-taz authoriizes on the questionof residence 

—Absence of oiher remedy—LHyect. 

la respect ot matters which the income Tax Act 
has left to be determined by the income-tax autho- 
rities, their decision cannot be questioned by. a sujt 
in the Uivil Uourt. 

The plaintiff who was assessed to income-tax .in 
British-india. on the income received. by him, from 
his business in Saigon (Burma) . instituted a. sult 
for a declaration that he was not liable to be ..as- 
sessed under the Income Tax Act, inasmuch as he 
was not a resident of British. India but wus per- 
manently residing in. French territory .whea the 
income accrued tro him. ‘the .income-tax authori- 








ties had found after proper enquiry that be was. 


residing in British India during 
question and had assessed him 
cordingly : 

Held, that the assessing authorities .had.power to 
determine the question whether the plaimtitt resided 
in British-lnodia, and as they had fouud after due en- 
quiry that hé was a resideat of Brinsi ludia, the 
re Oout had no jurisdiction to. entertain the 


the period 10 
tO uceome-bax. ace" 


deld, further, that the fact that the assessee had 
been assessed unders. 25 (4) and had av other 
remedy would avt give nim.a right to maintain- w 
Ault Of this natuve i1 vae Oivi Courb. SuOnkTAuy uF 
SOTTR FOR ÍNDIA IN UOUNOIL. V. Muyyapea C.ETIIAn 


Alad. 49 
————-- §, 10 (2) (ix). Sex. locome Tax Act, 192z, 
s. + (2) 91 


m 66,,22 (4), .23 (4) — Return submited 
found .to .be incorrect—Notice under s. 22:(4)— 
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Denial of existence of books—Two more notices 
under s. 22 (4) served— Non-production — Assess- 
ment under 8. 23 (4), legality of —~S, 34, if applies 
—Notice under s. 31, if legal. 
_ In 1931-32 the assessees were not assessed to 
income-tax on the claim that their business had 
been running at a loss. In January 1932,the Income- 
tax Officer received certain information which led him 
to serve a notice upon the assessees under s..34 of the 
Income Tax Act for the year 1931-32. This was served 
within time, The assessees. put in a return of income 
on May 16, 1931, showing a loss of Rs, 5,407. The 
accounts were carefully gone into, serious. omissions 
gud discrepancies were discovered, and it was found 


that there were certain other books besides the cash | 


book and ledger produced by the assessees which had 
not been. produced for examination. A fresk notice 
under s. 22 (4) was therefore served on the asBessees 
calling for certain bahis, ete. The existence of ac- 
count books was denied and a revised return was 
put in showing a profit of Rs, 5,856-36 instead of a 
loss.of Rs. 5,107. This was also found to'be incorrect 
and notice under s,.22(4). was. -served to produce. all 
account books. This not being complied with a-final 
notice unders. 22(4) was issued to produce all ac- 
Counts and documents. The -assessee still.denied 
existence of the books and-refused to comply withthe 
notice. The Income-tax Officer therefore held the 
assessees to be liable to assessment under the pro- 
oe ofs. 23 (4) and he proceeded soto assess 
em : ; 

Held, that s. 34: applied and the notice under s. 34 
was -@ legal notice-and that the assessment was-right- 
ly ‘made ‘under s. 23 (4). - - 

_ Where the Income-tax Officer comes to the conclú- 
sion that the-assessee had in fact books of account, 
which were not produced in. accordance witha notice 
‘under s. 22 (4) of the Act, :he-is entitled to make an 
assessment to the -bəst of his judgment under 
8.23 (4). Vir Buan-Banst LAL v. COMMISSIONER OF 
Incomez-Tax, LAHORE - Lah, 607 
—88. 23 (4), 30. Sze Income Tax Act,-1922, 

5 od 49 
——— 88. 34, 22 (2)—Notice under 3:34 issued— 

Another notice under s. 22 (2), if necessary.- 
~ When notice under-s. 34 is issued, another notice 
under s. 22 (2) isnot necessary. Vir Buan BANSI LAL 
V. ‘COMMISSIONER oF Income Tax, Lanore Lah. 607 
—S. 42 (1)—Bustness connecttion’, meaning of 

—Mere lending of money purely as loan—W hether 

establishes business connection. g ass 

The mere fact of a business transaction: having 
‘taken place between two parties does not. show:that 
‘a business connection has .also:been-established be- 
tween them. The expression ‘business:connection’ in 
‘8. 42 (1), Income Tax Act, means “any adventure 
or- concern inthe nature of trade, commerce or 
manufacture being a business with which he-(that 
is, the person residing out-of British India)..is con- 
nected.” The mere lending of money, „purely as a 
‘loan to a person in business, does not establish. -a 
‘business connection with the .person; the--business 
‘of the borrower does not -thereby necessarily become 
connected with the lender. He 1s indifferent to.it- 
‘unless indeed his money is jeopardized, in which 
case he may take steps-to become connected with 
the business. UOMMISSIONEg or Incomu-Tax, BURMA 
v. P, V. R. M.'VISALAKS „I ACHI Rang. 127.9 -B 
——— s8. 66 (2)—keference—Assessee should be 

heard first—Practice, 

_ When an assessee is aggrieved, the: Commissioner 
is -bound to refer the question in dispute. .to -the 
High Court for determinationand the aesesseeshould 


110—G. I—VI 
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be heard first. Good reason should be shown before 
any departure is made from this rule of practice. 
COMMISSIONER OF Income Tax, Burma v. P.V. R. M. 
VISALAKSUI AOnl Rang. 127.8 B 
~§,.67, Brr Income Tax Act, 1922, s.4 49 
Injunction—Temporary injunction— Principles on 

which it: should be granted— Held, on facts, that no 
- injunction should be granted to plaintiff. 

The basic principle for issuing a temporary injunc- 
tion is thatthe plaintiff must show that an injunc- 
tion’ ie necessary to protect him from irreparable 
injury and mere’ inconvenience is not enough; 
by the term‘ irreparable injury " is meant injury 
which issubstantial and could never be adequately 
remedied or atoned for by damages. Where the im 
convenience’ caused to: the plaintiff would not be ir- 
reparable and. -could obviously be remedied by 
damages, no temporary injunction can be granted. 

The Municipal Committee gave the plaintiff a 
notice. under s. 246- of the O. P. Municipalities Act, 
calling upon-him to construct certain roads on the 
laying out of plots and informing him that if he 
did. not-do so, the Committee would construct the 
rodds and recover thecost of doing sofrom the 
plaintiff. Thereupon the plaintiff filed the euit 
against the Municipal Committee claiming an injunc- 
tion -to restrain the Committees from acting in that 


way ; . 
- Held, that-the plaintiff should not be granted the 
injunction asked for because ‘any inconvenience that 
he may suffer by this could obviously be compensat- 
ed’ by money payment. Szorerary, Givin STATION 
Sup-OomMirrre, prel v. QOVINDRAO KASHINATH 
Somauwark OF NAGPUR . Nag. 239 
‘Insoivency— Effect of--Provincial Insolvency Act 
- (V of 1920), s. 51. 

The-effect ofthe insolvency is, that by virtue of g. 51 
of. the Provincial Insolvency Act, the decree-holder 
cannot heve the-benefit of the execution against the 
‘Reosiver. -But the execution does not become-void. 
It deprives the executing -creditor from having the 
-benefit-of the execution for his sole benefit. His title 
‘does notprevail against the Official Receiver. Ifthe 
‘execution is proceeded:with ‘the leave of the Insolvency 
Court and: the property is’ sold, the sale proceeds 
will have to be -delivered over to the Receiver for 
distribution among. all: the creditors of the insolvent, 
“Appun Kutuus'Sanis V. INAvaTBULLA SAHIB 

i Mad. 851 


m e orployee depositing security for due 
- „performance of duties —Insolvency of employer— 
Deposit, if creates trust—Employees are only 
creditors in insolvency. 
' The petitioners deposited a sum.of money with their 
employer-as security for due performance of their 
duties, : The employer became insolvent and the 
-petitioners claimed that the employer with regard to 
the sum deposited must .be treated as a trustee and, 
therefore, this amount should be paid to them in 
preference to:the’ claims of the creditors of the in- 
solvent : 

Heid, that there was no object of the trust and the 
arn ployer was not expected to:carry out any trust; it 
Was a:simple case of deposit by an employee with his 
-employer as-security for his good behaviour. There- 





- fore the depositors-must be deemed to be the creditors 


and the depositee-as-the-debtor, and the relationship 
of beneficiaries and trustee did not exist in their 
‘case, Ram Osanp.v, MoaamMad AkRAamMiK HAN SAHIB 


Lah. 534 | 


- 





Pirm supplied with money to be invested 
iniother firms—Slowly, firm investing the amount 
»vtinitheir own business~—Firm becoming ansolvent— 


Lad 
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Insolvency—contd. 


Death of lender—Share in fund allotted on 
partition to minor sons of lender—Held, that insol- 
vents held funds as agents and were trustees~— 
Right to priority. 

X, the manager ofa joint Hindu family, transfer- 
red a certain sum to a certain trading firm for 
investment; the money was entrusted to the firm to 
invest in other Chetti firms, and they had no 
authority to employ any part of it in their own 
business. But from avery early date they did so 
employ apart ofthe fund, and this practice was 
by degrees so expanded that shortly after X's 
death large sums out of the monies then repiesent- 
ing the fund was being utilised in the firm's busi- 
ness. It was admitted onthe evidence that the firm 
charged the account in every case, whether the in- 
terest credited to X came from themselves or from 
outside investments, with the regular agents’ com- 
mission, and when there was a question of loss on 
an investment, made it quite clear that no respon- 
sibility for any loss rested upon them. The firm 
used furnished accounts from time to time of their 
dealings with the fund showing its actual dis- 
posal and X copied these accounts into his own 
books apparently without demur. Subsequently X 
died and partition was effected of his property, by 
which a ceitain portion of the moneys kept with the 
firm was allotted to X's minor sons. On the firm be- 
coming insolvent, the minors asserted that the trans- 
actions were of agency nature and these moneys 
were in effect atruet fund inthe bands of the in- 
solvents, and should be paid over to them with interest 
by the Official Assignee in priority to the claims of 
other creditors: A : 

Held, that a new contract, or a variation of the 
original contract, could not be proved by such 
means, as a mere change in _ the couse of dealings 
even were the terms of the supposed new contract 
less vague. Nor could the doctrine of ratification 
be applied so as to turn the fund originally held by 
the insolvents as agents in a fiduciary capacity, into 
a mere deposit with them on ordinary banking terms. 
There was nothing whatever to show that X had 
full knowledge of the facts as is required by s. 198, 
Contract Act. It was also at least doubtful whether 
what the agents did could be regarded under the 
circumstances as acts done on his behalf. 

Held, further that from the beginning the in- 
solvents were, with regard to the whole fund, im the 
position merely of agents.entrusted with money to 
‘invest, and that this relationship still existed un- 
changed atthe date of X's death, when they became 
(if indeed they had not’ already become, asfrom the 
date when the terms of the partition decree were 
communicated to them), trustees for the minors, 
MURUGAPPA OLETTI V. OFFICIAL ASSIGNEE OF MADRAS 

PC 329 
Insolvency Court, if a Civil Court. 

Under the Insolvency Act it isthe Court of the 
‘District Judge which isthe primary Insolvency Court 
though provision is made for a Subordinate Judge to 
be made such a Court. The mere fact that there is a 
special Act for insolvency, does not meanthat the 
Insolvency Court is nota Civil Court. All that the 
Insolvency Act does in“ this respect is to determine 
the Civil Court which shall hear insolvency peti- 
tions, CHANAN Das v, G1.ULAM MOHAMMAD 

; Lah. 33 
Joint application for adjudication, legality 





of. 

A joint petition for adjudication of several joint 
. debtors is not of itself bad in law. Maune HmooT 
y. OFFICIAL RECEIVER, MANDALAY Rang. 471 


“14987 
Insolvency—concld. 


Oficial Receiver—Dutics of. o. 

The duties of the Official Receiver do uot le in 
simply receiving what the creditors may dis- 
cover for themselves ag assets of their debtor. It 
is his duty to collect the assets and go out and 
make enquiries to find what assets there ale to be 
collected. Mauna Hmoor v. OFTIOIAL KEcEIVER, 
MANDALAY Rang. 471 

Receiver—Vesting of property in interim 

Receiver appointed after attachment of judgment- 

debtor's property in execution—Sale should be 

stopped and possession given to Receiver. 

In execution of a decree the property of the judg- 
ment-debtor was attached. In the - meantime he 
applied to be adjudicated as insolvent and an enterem 
Receiver was appointed who was asked to take charge 
of his property. Meanwhile the executing Court order- 
ed the property tobe sold and on that day the 
Receiver under s. 52 applied to stop the sale :. 

Held, that the property vested in the Receiver from 
the date of the admission of the insolvency petition 
and the executing Court should hand it over to him. 
Muraan Cartriar v, VENKITUSWAMI NAICKEN . 

Mad, 510 

Suit by undischarged insolvent — No previous 
application to Oficial Receiver nor any request 
tohim to file plant on his behalf—Permission of 

. Court not obtained —Maintainability of suit—Court 
if can grant permission when suit barred by 

Limitation on date of such permission. 

Where an undischarged insolvent files his suit 
without previous application to the Official Receiver 
or without requesting him to ‘file the plaint on his 
behalf, such suits are not maintainable particularly 
when no permission of the Court has been obtained 
for the filing thereof, The Court should not grant 
the application for peimission where the sults are 
barred on the date of permission. The case would be 
analogous to those cases in which the plaintiff seeks 
permission to amenda plaint and it isa well-known 
principle of law that such an amendment should not 
be allowed if its effect would be to deprive the 
defendant from pleading the bar of limitation. 
SRIPADA VENKATASUBBA Rao v. NAMAGIRI VENKATES- 
WARALU ; Mad. 981 

Transfer by insolvent- Want of valuable 
consideration—Burden of proof. 

The burden of proving that .the transfer was 
made in bad faith and for no valuable considera- 
tion lies on the Official Receiver. Mauna HmootT v. 
OFFICIAL RECEIVER, MANDALAY Rang. 471 
insurance. Sez Trensfer of Property Act, 1882, 

ss. 130, 21 225 

Construction —Insurance of motor lorry— 

Police nowhere mentioning that it was combined 

exclusively to lorry carrying passengers—Lorry 

burnt while carrying passengers and tins of ol— 

Company held liable. f 

An insurance policy of a motor lorry, did not 
mention anywhere, thatthe policy was confined to a 
case where the lorry carried passengers exclusively. 
There were no separate rates of insurance, for lorry 
carrying passengers orfor goods nor were there 
different rates for different routes, ‘lhe lorry was 
completely burnt while carrying some passengers and 
some tins of oil which caught fire. The company 
repudiated its liability onthe ground thatthe lorry 
carried tins of oil ; 

Held, on construction of the policy that the car- 
rying of the extra load of oil tins did not put an 
end to the insurance liability, Goart SinGa v, 
MUTUAL INDEMNITY & FINANOR CORPORATION INDIA, 
LTD, All, 983 
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Insurance—concld. - 





Contract—-Agent canvassing als — 

Authority to accept not given him Ofer nade and 
accepted at head office—Cause of action on contract, 
where arises. 

Where an insurance company’s agent at E was 
only authorised to canvass for proposals for insurance 
and had noauthority to accept the proposal, all he had 
to dp being to see thatthe proposal form was correct- 
ly filled up and to send it tothe head office at C for 
po there and the policy money was payable 


at C ; . 

Held, that until the proposal reached the head 
office, there was no offer; it was made at C; it was 
accepted atC andthe cause of action onthe policy 
“rose entirely at C and it could not be said that the 
cause of action arose at Æ from the circumstance 
that when the half-yearly premium became payable, 
the company, instead of sending its demand tothe 
assured, directed itslocal agent to collect the money 
from him. BENGAL Insurance & ReaL Property Co. 
Lro. CALCUTTA vy VELAYAMMAL Mad. 279 

—Motor insurance—Policy subject to terms and 
conditions “whether inscribed on the face of the 
policy or endorsed thereon"—Entry in schedule as 

“carrying passengers only”, under heading, “used 

for following purposes’—Bus used for carrying 

cages of monkies — Accident and fire — Held, 

Insurance Company absolved from obligation. 

The operative part of a Motor Bus Insurance 
policy was as follows :—‘ Now this policy witnesseth 
that the company during the said period or during 
the continuance of this policy by renewal, shall, 
subject to the terms and conditions of this policy 


whether inscribed onthe face hereof or endorsed . 


thereof, indemnify the insured, in respect 
vehicle described inthe schedule .. a eae ere! 
At the back of the policy there was endorsed a 
schedule giving the make of the vehicle, the chassis 
number and the estimated value of the vehicle. The 
heading of the;tlast column in this schedule was 
“ Warranted. Used only for thefollowing purposes." 
The entry in this column was “ carrying passengers 
only.” The owner vfthe bustook out the body and 
_ put. cages carrying monkies on the chassis. While 
thus going, an accident occurred and the bus catching 
fire was burnt: 
Held, that though Schedule was intended for the 
. description of the vehicle, the endorsement about the 
vehicle being warranted to be used only for carry- 
ing passengers was clearly a term of the policy 
which had been endorsed onthe back of it. It 
could not cease tobe a term of the policy merely 
because it happened to be endorsed as partof the 
Schedule, Any endorsement whether on the face of 
the. instrument or at the back of it, if it constituted 
one of the terms of the policy and was intended as 
such must, be regarded as one of the terms govern- 
ing the application of the policy and that this use of 
the bus for carrying monkies had the effect of mak- 
ing an alteration in the risk which was intended 
to be covered by the policy and that the unwarrant- 
„ed use did, asa matter of fact, involve a greater 
risk than what was contemplated by the warranted 
use as given inthe policy with the result that the 
Insurance Company was absolved from its obliga- 
tion under. the policy. Bretar Hassan v. GuaRpIan 
Assurance Oo, Lp. ~ Oudh 651 
Eee Compound interest—Onus as to justifica- 
ion. 
It cannot beheld a priori that a provision for 
compound interest ata rate by no means uncommon 
in this country is so improvident or excessive as to 
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interest—concld. 


even inthe absence ofa plea by the defendants 

AMBALAVANA PILLAI 9. GOWRI AMMAL Mad. 749 

Interpretation of Statutes — Construction against 
ouster of jurisdiction of Civil Courts. 

Tt is a cardinal principle of construction of statutes 
that an enactment which seeks to oust the jurisdiction 
of Civil Courts should be construed strictly. VAIKUNTA 
Bua? v. SarvoTHaMa Rao Mad. 312 
———-Courts are not concerned with effect of 

legislation on soctety. 

Judges have to administer the law as they find it 
and cannot twistthe-clear language of any enact- 
ment to avoid the real or imaginary hardships in 
which it may result. They are not concerned with 
the policy of the administration, nor with the effect: 
of a piece of legislation on any section of the 
society. Kipar Natu v. Baan SINGH Lah. 271 
Doubtful or dificult construction—Statutory 

rules framed under Act, if can be referred to. 

In the case of doubtful or difficult construction of 
the Act, it is permissible to look into the statutory 
rules framed in pursuance of the authority conferred 
under the Act. Set PERARULALA Ramanusa JEER 
Swamiaan v., T. S. PIonuU IYENGAR Mad. 344 
Enactment of Indian Legislature—English 

Law, if affects interpretation. 

When there is a positive enactment of the Indian 
Legislature on any subject,the proper course isto 
examine its language and ascertain its proper mean- 
ing, uninfluenced by any considerations of the 
English Law on the- subject. Rosset HBROULES 
SKINNER v. Bank oF Uppur Innra, Lip. Lah, 245 

Intention — Statutes encroaching on rights of 
subjects—Strict construction. 

Every statute is to be expounded according to its 
express- and manifest intention, and all cases 
within the mischief aimed at are, if the language 
permits, to be held to fall within its remedial in- 
fluence. : 

Statutes which encroach on the rights of the sub- 
ject whether as regards person or property are sub- 
ject toa strict construction in this sense, and it is 
a recognized rule that they should be interpreted if 
possible so as to respect such rights. BOMBAY NAMDEO 
OO-OPERTTIVE ÅAGENOY, L'TD. v. VIRDHAVAL Bom. 162 

Marginal notes. \ 

Necessity of introducing provision in General 
Clauses Act, regarding reference tc marginal notes 
in interpretation of Indian statutes pointed out. 
Sorsya Kumar NAIK v. Brroy KUMAR RA 

Cal. 672 


More literal construction should not prevail 
if opposed to intention of Legislature. 

Tt is the duty ofa Court in interpreting statutes 
and other documents of like nature to attempt to 
find the intention of the author, and if possible, to 
give effect to that intention, The more literal con- 
struction ought notto prevail, if it is opposed to 
the intentions of the Legislature, as apparent by 
the statute, and if the words are sufficiently flexible 
to admit of some other construction by which that 
intention willbe better effectuated. Govino Srrpap 
LOKHANDE V. SaRinivas KRISHNA HEBBALI ety 


Plain meaning should be followed— 
Additional words should not be imported to remove 
hardship. i 
Tt isa cardinal rule ‘of interpretation of statutes 

that an enactment ought to be construed according 

to its plain language and itis not for the Court to 
speculate as regards the intention of the Legislature 











or to import into the enactment words which do not 


_. throw, upon the mortgagee the onus of justifying, it .-:exist.thexe, in-order to ' remove possible or supposed 
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hardship. Ropert HERCULES SKINNER v. BANK oF 
Upper Invi, Lrp, Lah, 245 
Statement of objects and reasons— Preamble 
—Debates in Assembly— Whether can be referred to. 
_it isnot permissible in India to refer tothe State- 
ment of Objects and Reasons which-accom panies the 
draft Bill when itis first introduced in the Legis- 
dative body. Unlike the preamble, the headings and 
marginal notes, the Statement of Objects and Reasons 
is no part of the Actas passed by the Legislature. 
Similarly the debates in the Assembly cannot be 
referred toin the interpretation of an Act. Lata 
“Harxisern LAL, In the matter‘of Lah. 375 $:B 


Statutory rules must be construed strictly, 
whatever its consequences. 

Statutory rules must be construed strictly and the 
fact that by such construction, hardship is worked 
upon a party, does not absolve the Court from apply- 
ing the rule strictly, whatever its consequences, Ma 
Pwa Syn v. U Po Sin Rang, 946 

Words plain — Previous history of law 
should not be considered. 

_ Itisa cardinal principle of interpretation of 
statutes that the Courts must first look tothe words 
of the statute itself and if these words are plain, it 
is not permissible to consider what was the intention 
of -the statute, or-its previous history of the law. 'S S, 
SUBRAMANYA Sastry V. SHEIKY GHANNU 





; Mad, 18 
Jurisdiction. ‘Sex Oivil Procedure Code, 1908, 
‘QO. XXI, rr. 11 (2), 2 ' 767 


——_——— Appeal — Appellate Court, when 
anterfere on ground of want of jurisdiction. 
Before an Appellate Court -will interfere on the 

ground of thelower Oourt’s want of jurisdiction, the 

defendant must show that he has -been prejudiced -by 
the trial being held within the particular juris- 

diction. BENGAL ‘Insurance & REAL Property Oo., 

LTD., CALCUTTA v. VELAYAMMAL Mad. 279 

Civil and Revenue Courts— Transfer by 
occupancy -tenant in contravention of Punjab 

Tenancy Act (XVI of 1887)—Transfer becoming 

conclusive by lapse of time—Subsequent dispossession 

by transferor and some others—Suit for possession 

—Defendants not forming entire body of proprietors 

—C ivil Court, if can entertain swit—Limitation 

Act (EX of 1908), Sch. I, Art, 120. 

To a suit by a landlord challenging any transfer of 
an occupancy right in contravention of the provisions 
of the Punjab Tenancy Act, Art. 120 of the Limita- 
tion Act applies and consequently a suit should 
be brought within six years from the date of the 
- gale. 

Where such a transfer in favour of plaintifis 
has been validated by lapse oftime, and the plaintiffs 
allege that they have been dispossessed by the 
defendants and some others, they not forming ‘the 
entire proprietary body, the defendants are not the 
“landlords”. Oonsequently, the suit is not triable by 
a Revenue Oourt but by Civil Court. ATA- MORAMMAD 
o. MADARI Lah.77 

Determination of. 

The jurisdiction ofthe Court is primarily deter- 
mined by the allegations contained inthe plaint, 
JAGDAMBA Sines v, Ram Sanur -All. 477 
Hazercise of — Statute confining powers on 

tribunal to decide certain issues—Tribunal can give 

decision on all acts subservient to it. 

The general principle is that when any power is 
conferred by statute or by rules having the force 
of law on any tribunal that power includes im- 
pliedly the power of doing all acts as are necessary 
for -the exercise of the power expressly. granted, 


will 
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VERUDEUNAGAR MUNICIPALITY v. THIRUVADAMARUTHUR 
EKaNnatsA Rao Mad. 286 
Practice—Issues—Property not mentioned 
in plaint—-Whether can be referred to arbitration. 

When the plaint relates to property A,B and C 
and the defendants in their written statement con- 
tended thatthe plaintiff had no right tothe property 
X, Y and Z, the Judge has no jurisdiction to fyame 
issues as to the property X, Y and Z. Likewise 
when the matter is referred to arbitration, the 
arbitrator's decision must refer only to property 
specifically mentioned in the plaint. GANGARAM V. 
KESHAVDAS DEWANDAS Sind 102 

Revenue Court — Matter triable ca een! | 

by Revenue Court, decided by such Court—Sutt t 

Civil Court, for annuling the decision, af 

maintainable, when order of Revenue Court is not 

without jurisdiction. sa te See 

When a matter exclusively withinthe jurisdiction 
ofaOourt of Revenue has been tried and decided 
by such Court having final appellate jurisdiction as 
‘between the parties, no subsequent suit will he in a 
Civil:Court having for its sole object the annulment 
of the decree passed ‘by the Court of Revenue. If the 
order of a Court of Revenue is not without jurisdic- 
‘tion, the Civil Court has no jurisdiction to question 
the correctness or validity of the order of the 
Revenue ‘Court when the matter decided was exclu- 
sively within the jurisdiction of the Revenue Autho- 
rities, even if the latter made a mistake. Rustom 
‘SINGH V. AHMADUNNISA Oudh 639 

Smal. Cause Court—Agreement between 
plaintiff and defendant to purchase motor bus to 
run On hire—Monthly profits to be shaved, uals 

—Plaintiff advancing sum equal to his share to- 

wards capital and also share of other partner as 

advance and further sum—Defendant not using it. 
towards porteremo DL ge wheth er entitled to 
recover half of partnership capital—Sutt, whether 
cognizable in Small Cause Court--Partnership. 

Jt was agreed orally between the plaintiff and the - 
défendant that each of them should contribute the 
sumi of Rs. 700 and purchase a motor bus under the 
‘hire-purchase system and also run it between cer- 
tain places as might be agreed to from time to 
time, the necessary permits, licenses, etc., being ob- 
tained inthe nameofthe defendant. It was further 
agreed that the monthly net profits realised by such 
-plying were to be shared by the plaintiff and the 
defendant in equal shares. In pursuance of this 
agreement the plaintiff paid Rs. 305 towards the 
purchase of the motor bus in question. The plaint- 
ifs case was that half of this sum, namely 
Rs. 152-8-0, represented his contribution towards 
the capital of the partnership, and the other 
Rs. 152-8-0 the defendant's contribution towards his 
share of the capital. Subsequently a further pay- 
ment of Rs. 400 was madeto the defendant and 
the plaintiff's case was that the defendant did not 
utilise it forthe purpose of the partnership, but 
utilised itfor his own purposes The defendant 
denied the agreement as to the shares to be contri- 
‘buted, and setup the case that the plaintiff was to 
contribute the whole of the capital : 

Held, thatthe effect of the agreement alleged 
was from the start an agreement of partnership. 
It was a co-adventure between the plaintiff and the 
defendant that the plaintiff contributed the half- 
share of the defendant tothe partnership, that is to 
say, advanced him his half share in the sumfof 
Rs. 705 and to that extent, namely half of :t, he was 
entitled to recover from the defendant and to that 
extentthe suit was maintainable in the Smell Cause 
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Court. Varapa CHETTIAR v, Dugatswamt MUDALIAR 
l Mad. 268 
Lahore High Court Rules, Chap. VILA, r.10— 
Affidavit under—Objectionable portions in forfeit- 
ed book—W hether should be set out. 
Rule 10, Chap, VIL-A of the Lahore High Court Rules 
applies to any-additional evidence, which the petition- 
er er the Local Government respectively wish to pro- 


duce in support of oragainst, the petition, and lays . 


down that such evidence shall be in the form of 
affidavits. It does not require the petitioner to 
specify, by affidavit, the portions of the forfeited 
book or writing on which he relies to ‘prove that 
the order of forfeiture was erroneous, nor does it 


‘Sequire the Government’ Advocate to point out: 


by sworn testimony particular words or passages, 
on which the Local Government has based its 
opinion that the provisionsof s. 4 have been- con- 


travened, ParKkasa Oaanp v. EMPEROR 439 $8 

Landlord and tenant. l 
Sze Ejectment . 385 
See Limitation Act, 1908, Art. 32 121 





Abadi — Tenant entitled to use land as 
sahan darwazar-~ Whether he can build kaccha 
ee thereon for use as convenient sitting 
place. 

Held, that when admittedly the defendants were 
entitled to use the land in suit as sahan darwaza 
they should be entitled to construct a chabutra for 
use asa convenient sitting place and, therefore, a 
temporary structure of such anature does not con- 
stitute any infringement of the rights of the -pro- 
prietor and does not give him any cause of action to 
recover possession of the land. The sahan was given 
to ‘the defendants for the construction of ‘makan 
was ghaira’ the word waghaira may well include 
the construction of a chabutra for the better use of 
the sahan. Cxuann1t Prasap v. Sxyam BEHARI 


Oudh 518 





seen. 
The question of abandonment must be adjudged 
“ by the intention of the tenants concerned. RUDRA 
NARAIN SINGE p, Kepar Nata Sinas ` Pat. 754 
Estoppel— Purchase. of residential house 
from previous occupier—Landlord giving consent 
after accepting salami—Purchaser induced to 
take possession and pay rent—Suit for ejectment, 
maintainability. 

Where a landlord gives his consent tothe pur- 
chase of a residential house by the occupier, and by 
accepting salami induces the purchaser to enter into 
possession and pay rent, he is estopped from suing 
him for ejectment. GursHar Manton V JUGES :.WARI 
Prasan SINGU Pat. 475 

Estoppel—Tenant allowed to erect perma- 
nent structure—Suit for ejectment— Tenant raising 
plea of equitable estoppel—Plea, when can succeed 

-Deputy Commissioner as Chairman of Municipa- 

lity sanctioning such erection on land let out by 

Government — Government, if precluded from 

pleading that tenancy was not permanent. 

In order to raise the plea of equitable estoppel when 
a landlord allows the tenant to erect permanent 
buildings on land let ont and then sues to eject 
the tenant, itis incumbent upon the lessee to show 
that the conduct of the owner, whether consisting 
in abstinence from interfering orin active inter- 
. vention, was sufficient to justify the legal inference 
that they had by plain implication contracted that 
the right of tenancy’ under which the lessees origi- 
_nally obtained possession of the land should be 

changed into a perpetual right of occupation, There 


Abandonment—LIntention of tenants must be 
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can also be no estoppel by acquiescence uuless the 
lessee shows that in spending money on the construc- 
tion of the house he was acting under an honest, 
though mistaken, belief that he had a permanent 
right in the land and that the landlord knowing 
that-he was acting under such belief, purposely 
abstained from interference with the view of claim- 
ing the building when erected. 

“But where the Deputy Commissioner as a Chair- 
man of the Municipality allows construction of per- 
manent buildings ‘on land let out by Gov- 
ernment, and he, as a Sub-Judge, delivers possession 
of part of such land to the auction-purchaser thereof 
in execution of a mortgage deeree against the lessee, 
it is wrong to say that the Deputy Commissioner 
was acting. as an agent of the landlord wè. e. the 
Government) in both the capacities so as to raise 
equitable estoppel against Government and prevent 
it from raising the plea that the tenancy is not of 
a permanent nature, ina suit for ejectment brought 
by Government. SEORETARY OF STATE v. RAJENDRA 
PRASAD Pat. 316 


~ Forfeitue—Overt act, necessity of—Suit for 
ejectment, af overt act. 

A landlord cannot re-enter for breach of covenant 
without an overt actshowing his intention to deter- 
mine the lease and mere institution of a suit for 
ejectment is not such an overt act. L.A, Osger v. 
FIRM GANGARAI GULRAI Cal, 214 
Mortgage of absolute occupancy field by 
tenant without landlord's consent—Validity. 

A mortgage by the tenant of his absolute occupancy 
field without his landlord's consent is not void ab 
initio but is valid as between the tenant and the 
mortgages until itis avoided by the landlord. Ram- 








KARAN V. KANHSAIYALAL Nag. 71 





Non-agricultural land for building purposes 
—Court, tf can assess fair and ‘equitable rent— 
Suit for ejectment—Notice — Land let out for 
building purposes — Rent enhanced from time to 
time-—Lease not shown heritable—Tenancy, whether 
of permanent nature—Part of such holding trans- 
ferred by lessee — Government landlord calling 
upon lessee to execute fresh lease at enhanced rate 
of rent—Failure of tenant to comply —Suit for 
ejectment—Notice to quit, tothe transferee, before 
such suit — Necessity of. ` 
The mere circumstance that the tenant and his 
family have for a very long time been allowed to 
continue residing in the same place without any 
variation in the rate of rentis a circumstance which 
by itself isan insufficient foundation for holding 
that the tenant's right was permanent in its origin. 
A laud was let out by Government to the pre- 
decessor-in-title of the defendants for building 
purposes at a certain rate of rent which was enhanc- 
ed in 1894, settlement. Subsequently with the sanc- 
tion of the Government the lessee sold a part of 
the [ind and the remaining part of the land wag 
put to sale in execution of mortgage decree against 
the lessee and was purchased by certain persons. 
The Government in 1926, called upon the plot-hold- 
ers including the one in question to execute leages 
at enhanced rate of rent. On the failure of the 
holders of plot in dispute to execute the leases ag 
called upon, the Government instituted a suit for 
ejectment against the lessee and his transferee. It 
was proved that no due notice before the ejectment 
suit wasserved onthe transferees, though such 
notice was served on the lessee : 
‘Heid, that the tenancy was not in the nature of a 


-permanent fenancy, since the rent wag varied from 


"me te em 


liv 
Landlord and tenant—contd. 


time totime and it not having been shown that the 
landlord treated the land as heritable: 

Held, also that the tenancy was not governed by 
any provisions in Indian Law and that, therefore, by 
rule of justice, equity and good conscience, it was 
one from year to year and that the transferees were 
entitled to proper notice to quit before the suit for 
ejectment was filed, and that as no such notice was 
served, they were not liable to be ejected. SECRETARY 
oF STATE v. RAJENDRA PRASAD 
——— —Occupancy right— Nature of—Accrual of 

The essence of an occupancy right is security of 
tenure of agricultural land as long as the land is not 
misused and rent ig paid, the occupation which 
gives an occupancy right does not include occupa- 
tion the main object of which is the dwelling house 
itself, and where the cultivation of the soil, if any 
there be, is entirely subordinate to that, the cecu- 
pancy right can only avcrue to a raiyat, and the 
word raiyat means anactual bona fide cultivator in 
the sense of deriving his profits from the produce 
of the land directly. ‘SzoreTary or STATE v. BENI 
Prasap Sanu Pat. 677 

Permanent tenancy—Presumption—V ariable 
rent—Erection of building with knowledge of 
landlord—Presumption that tenancy is permanent, 
whether arises. 

Where the land is held at a rent which is variable 
the mere fact that buildings have been erected on 
the land with the knowledge of the landlord is not 
in -itself sufficient to raise that presumption. 
SEoRETARY oF STATE v. Bent Prasan Sagu Pat. 677 
Relationship between iandlord and tenant— 

Nature of. 

The relationship of landlord and tenant is in 
the first instance a matter of contract, and in a 
suit which does oot relate to agricultural land, 
but to land let out for building purposes by assess- 
ing afair and equitable rent to be paid by the tenant, 
the Oourt purports to make a bargain between the 
parties—a jurisdiction which it does not possess, 
SECRETARY OF STATE v., RAJENDRA Prasad . Pat. 316 
—Rent—Diara land—Rent varying according 

toarea actually cultivated—Suit for rent of part 

of holding, whether maintainable. 

Incase of dieralands where rentis taken varying 
according to the area cultivated in a particular 
sessonand the out-turn of produce obtained, the 
fact thata tenant's entire holding is of a larger 
area is, not an obstacle against his landlord get- 
ting a decree based on the out-turn of a smaller 
area being thearea from which crop was actually 
obtained. Rar Krrsana Bauapur v, Harr Cxuaran 
Raur Pat. 783 

Rent— Mere uniformity of rent— Whether 
shows conclusively that hoiding was held at fixed 
rent, 

Mere uniformity of rent will not lead to a conclu- 
sion that the holding is held at a fixed rate Upay 
CHANDRA OHAKRAVARTY v. AMBIKA CHARAN CHAKRA- 
VARTY Cal, 259 
Surrender—Tenants, if can set uprights of 

others in derogation of his own surrender. 

The tenant is not protected, and in the absence 
of any law expressly authorising him to do so, he 
cannot be alluwed to setup the rights of others in 
derogation of his own surrender. Ram Narayan v. 
KATOOLAL Nag. 170 
Tenant allowed to use land in front of his 

‘house—Whether can built on itt to oust zemindar. 

Atenant who has been allowed to use the land in 
front of his house has no right to build upon it so as 

yo take exclusive possession of it to the ouster of the 
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. Zemindar, without his consent. Lacuman v. Lan 
RATNAKER SING All. 121 


————— Under-proprietary right -- Compromise — 
Party declared under-proprietor without right to 
transfer—Settlement decree based on it—Condition 
in restraint of alienation, validity — Under- 
proprietor, whether can transfer. i 
Where a settlement decree based on a compro- 

mise declares a person an . under- proprietor (dhbiz 

darmiani', without any right to transfer, the con- 
dition in restraint of alienation, even although it 
is contained in & settlement decree, is null and 
void, andin spite of the insertion of such addition, 
such a decree conveys an absolute right of trans- 
fer and the person who has been declared an 
under-proprietor has a ccmplete right to transfer 
the whole or any portion of their under-proprie- 
tary rights inthe tenure in spite of the insertion 
of the clause forbidding him todo go. Man Srneu 

V. BINDESAWARI Baksy SINGH Oudh 595 

Lease—Construction—Patni lease of part of zemin- 
dari—Clause that ‘you shall pay proportionately’, 
meaning of-~Whether requires payment of whole 
of the new tax. 

The different co-sharers of a zemindar?t by means 
of separate leases, settled a part of the estate in 

atni. There wasa common term in the leases as 
ollows: “if any figure comes to be levied upon our 
zemindart by Government or if it increases on any 
account, you shall pay the same proportionately in 
addition to the rent : “ 

Held, onan interpretation of the clause that it 
provided for the lessee paying any additional figure 
that might be imposed by Government in respect of 
the estate proportionately and that the word pro- 
portionately did not mean proportionately to the 
share ofthe fractional zemindar. It only meant 
that the lessee should pay the new imposition pro- 
portionately to the area demised. Farrppur Loan 
OFFICE, Ltp, REGISTERED OFFICE AT FARIDPUR v. 
Kumar Sarat Ouanpra ROY Cal.123 

Mine—Natice to quit—Lessor continuing— 

Suit for damages—Rights of lessor and lessee, 

Where u person working a colliery under a legal 
title receives notice to quit but continues to work 
it and the lessor institutes a surt for damages, the 
lessor is entitled to the prices cf the coal removed 
but the lessee is entitled to deduction in regard to 
s:vering of the coal and bringing it to the pit's 
mouths, Marr lan Daca v. Sar Sax Iswar Rapga 
DAMODAR CHanpra JEW T:AKUR Cal. 690 

Mining lease—~Wrongful removal of minerals 

— Right to damages—Fatlure to pay compensation 

to surface owner——Right to damages, if affected— 

Measure of damages. : 

Where a person hasa mining lease he ean claim 
damages for wrongful removal of minerals during the 
period of the lease, even if he has not paid com- 
pensation tothe surface owner Default to pay the 
same will not entitle the surface owner to remove 
the minerals to which the lessee alone is entitled 
after grant of the lease to him The measure of- 
damages isthe value of the minerals in situ where 
the removal is not wilful and with knowledge. 
Hari Pras-ap v. HANUMANTRAO Nag. 554 

Restrictive covenant-—Essentials of—Prop- 
erty for benefit of such covenant, if should be inde- 
pendent of demised premises, 

In regard to restrictive covenants the question of 
notice becomes very material even if thereis want 
of privity of contract or estate as between lessor 
and sub-lessee. It is essential fora covenant to be 
restrictive that the coyenantee must retain some 
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interest in the land, for the benefit of which the 
covenant js entered into. What passes by the lease 
is not the entire property, for a lease is not an out 
and out sale so that nothing remains in the lessor. 


All that, is necessary is, in order that a covenant: 


may be a restrictive covenant, that the covenant 
must be forthe benefit of some ascertsinable prop- 
erty’ retained by the vendor, Marr Lat DAGA v. 
Sri Sur Iswar Rapwa DAMODAR OBANDRA Jew THAKUR 
Cal. 690 

Reversion—-Lease for 499 years—Lessor, if 

retains right of reversion. f 

Wheres a lease is granted for a very long term, 
as one for 499 years, the lessor retains theright of 
reversion as against the lessee. There is a distinc- 
tion between a conveyance in fee simple and a lease 
in perpetuity. Matr Lau Daaa v. Set Sar Iswar 
Ranana DAMODAR OBANDRA JEW THAKUR Cal. 690 
Legal practitloner—Misconduct—CGourt misled by 

petition to grant larger costs~-Advocate found en- 

titled to draw all but insignificant sum—Explana- 
tion given only in enquiry by Bar Councitl—Held, 
conduct was not scrupulously honest. 

An Advocate was charged with professional mis- 
conduct for having obtained an award of taxed costs 
plus Rs. 2,550 special costs in a suit, he procured 
payment to himself of taxed costs plus Rs. 4,000 as 
costs of the said suit., It was shown that he was, 
except for a small difference, entitled to the amount 
which he actually drew. But his explanation that 
he was entitled to other fees which had not been 
taxed was not suggested by him until he was called 
to account before the Bar Oouncil' Tribunal : 

Held, that had the Advocate got his bills properly 
taxed in the first instance this inquiry would never 
have been necessary. He had only himself to blame, 
and his conduct throughout had not been the scrupu- 
Jously careful conduct which the public has a right 
to expect of Advocates of the High Oourt. . 

{The Advocate was exonerated], In the matter of A. 
J. ROBERTSON ; Rang 689 
—— Misconduct — Offence under s. 211, Penal 
- “ Code (Act XLV of 1860)—Charge against com- 

plainant and his Advocate—Distinction—Duty of 

Advocate. 8 

A distinction must be drawn between the complain- 
ant and his Advocate for. it may well be that the 
complainant had knowledge which his Advocate did 
not possess. Moreover, it is obvious an Advocate 
cannot be expected to constitute himself a Judge 
either of the law or facts of his client’s case. He is 
his client's adviser and must act according to his 
instructions, provided always those instructions do 
not require that heshould be guilty of an offence or 
of misconduct or that he should institute in a Court 
eriminal proceedings whichto his owncertain know- 
ledge are false. Moreover, it is his bounden duty to 
pat into the complaint the material facts upon which 
the complaint is based and not wilfully by acts of omis- 
sion to deceive the Court. Emperor v. Ivory Henry 
‘BRIDGNELL ‘ k . Sind 891 

Misconduct—X, a Senior Advocate not. used 
to withdrawing money. .of client. in deposit in 

Court—Fact known to G, a Junior . Advocate— 
. Clerk of X approaching. Q with vakalatnama on 
. behalf of client of X, to withdraw money—G, .ac- 

cepting vakalatnama with.consulting X, believing in 

clerk—Action held done in. good faith. and not 
amounting to misconduct--Duty of Advocate. in 
such cases stated, . a. mt 

X, a Senior Advocate..was not accustomed to 
.withdraw his client's -money lying in deposit in 

-Qourt. In such cases, his clients on the advide of 
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X, used to take the services of the Junior Advocates. 
On one such occasion X's clerk approached one G,. 
a Junior Advocate with a vakolatnama on. behalf 
X's client authorising him to withdraw the client's 
money. Being aware of the general unwillingness 
of X, to do such work, G accepted the vakalatnama 
and acting in good faith crossed outths endorss- 
ment on the vakalatnama and sigued his name on 
it with the words “ accepted. `: 

Held, that in the particular circumstances of the 
case, the admitted fact that Mr. X wasunwilling to 
perform the kind of duty mentioned and the cir- 
vumstance that the Advocate was approached by a 
person who was up to that time atleast a clerk in 
the employ of Mr. X and trusted by him, deprived G's 
mini of all cause for suspicion and that there was 
not the slightest imputation on the professional 
honour of G.; : ` 

Held, also that Advocates when having to witb- 
draw money or to accept serious responsibility of 
the kind from and on behalf of clients should, even 
if there bs no apparent circumstances to justify a 
suspicion, doeverything in their power to verify 
the form of the vikalatnama and furthermore, they 
should not accept avakalatnama unless they have 
satisfied themselves of the bona fides of the person 
who offers itto them. In the matter of Q., AN 
ADVOOATE Pat. 3398 B 


Legal Practitioners Act (XVIII 0f1879), s, 13— 
- Malicious prosecution — Proceedings under Legal 
Practitioners’ Act against Mukhtar—No reasonable 
and probable cause—Proceedings ending in favour 
of Mukhtar—Such proceeding, whether can give 
rise to action for malicious prosecution. 
A man's professional reputation is, as valuable as 
a trader's financial reputation. If the presentation 
of a bankruptcy petition necessarily involves injury 
- to the trader's credit, the pressntation of a petition 


- ‘in proceedings under the -Logal Practitioners’ Act 


‘against a Mukhtar must similarly involve damage to 
his professional reputation. Once such proceed- 
ings are instituted, his good name and reputation 
must suffer and that being so, these proceedings 
do come within that class of civil proceedings 
which cause actual damage the moment they 
are launched and therefore give rise to an action for 
malicious prosecution if such proceedings are in- 
stituted maliciously ‘and’ without reasonable and 
probable cause and, if they end in favour of the person 
proceeded against. NITYANAND MAT .ur v. Basco Ram 
: ; i All. 615 
S. 13—Proceedings under, nature of. 

Though the proceedings under s, 13, Legal Prae- 
titioners’ Act, cannot be described as a prosecution, 
they are something very akinto a prosecution, 
NITYANAND MATRUR v. Basu RAM All. 615 


—————$,13 (b,—Mukhtar exacting money to 
gratify Court Sub-Inspector to factitsate release 
of client whose release on bail had been ordered-— 

ractice held illegal, entailing suspension. 

Where a mukhtar exacts money for purposes of 
-gratifying the Oourt Sub-Inspector to facilitate re- 
„lease ‘of the client who has been already ordered to 

be released on bail, the practica is illegal and re- 

ceiving.such amount and adhering to the same, 
amounts to professional misconduct. 

.. [The mukhtar was suspended from practice for two 

yoars.| K., A MUK TAR OF AURANGABAD Pat. 458 8B 

— —8,13 (f)—Calcutta High Court Rules, 3. 978 

., (2), (8)-—Registered clerk, meaning of—Mukhtear 

-- maintaining unregistered clerk for work outside 

...Court—Such clerk not entering any of the Courts 
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—Rule, if contravened— Mukhtear, if liable to be 

proceeded against under s: 15 f). 

The expression ‘recognized clerk’ means a clerk 
employed by a Pleader or mukhtear and permitted 
as such, to have access tothe Oourts in which his 
employer is authorized to practise and to the officers 
attached thereto. Under s.978 (2), (3), Calcutta 
High Court Rules, thestatement made on the ap- 
plication ‘undertaking not toemploy. an unregistered 
clerk means that he undertakes not to employ an 
unregistered clerk to do the business of a registered 
clerk, that isto say, that he undertakes not to em- 
ploy any clerk who will require for the perform- 
ance of bis work access tothe Oourt or to the minis- 
terial officers. 

Consequently, where a mukhiear, after statement 
under s. 978 (2) (3), maintains an unregistered clerk 
who works inthe Court compound but does not 
actually enter any of the Courts, the mukhtear does 
not contravene any rule and cannot be brought under 
the provisions of s. 13 (7), Legal Practitioners. Act 
Bureror v. SATYENDRA Nata BOSE Cal. 251 
Letters Patent (Rangoon) (1922), cl. 13-—‘Judg- 

ment, meaning of. 

The word ‘judgment’ in cl. 13, Letters Patent 
(Rangoon) means a decree in suit by which the 
rights of the patties ab issue in the suit are 
determined. A judgment may bea final judgment 
or it may be merely interlocutory. A final 
judgment is a decree in a suit by which all 
the matters at issue therein are decided ; 
an jnterlccutory” judgment is a decree in a 
suit by which the right to the relief claimed 
in the suit is decided, but under which further 
proceedings are necessary before the suit in its 
entirety can be determined, All other decisions 
are ‘orders’ and not ‘judgments’ under the Letters 
Patent, or appealable as such. The Original Side 
of a High Court is just as much the High 
Court as the Appellate Side, and rights of appeal 
are given not by the Code but by cl. 13 of the 
Letters Patent. BBAKUL HAMID v. Mowammap IBRAHIM 

i Rang. 822 
m Cl. 13—Scheme framed by High Court in 
suit on Original Side— Appointment of trustees— 

Procedure on vacancy provided—Vacancy— Order 

directing continuing trustees to fill up vacancy — 
` Order, if ‘judgment’ within cl. 13, or ‘decree’ 

within s. 2, Civil Procedure Code (Act V of 1404)— 

Appeal, tf lies. í 
' Jn a suit on the Original Side a scheme was 
framed for appointing new trustees and settling a 
scheme of management. The new scheme provided 
for election of trastees and a clause set out the 
procedure to be followed when a vacancy occured. 
‘Two vacancies occurred after the new tiustees‘had 
béen appointed and the respondent applied ‘to the 
Court for an order directing the continuing trustees 
to call a meeting for the election of two new 
trustees in accordance with the provisions of the 
scheme. This application was granted:. l 

Held, that the order was not a jadgment under 
cl, 13 and no appeal lay from it. The order was 
an order directing the trustees to do what they were 
required by the scheme which was embodiedin the 
final decree and was neither a judgment within 


cl. 13 nor even a decree within the meaning of 
s. 2, Civil Procedure Code. SHAKUL Hamp v. 
Mo .AMMAD IBRAHIM Rang. 822 


~ G1. 34--Difference of opinion between -two 
Judges on one point— Point, 17 can be referred to 
several Judges successively for separate decisiens— 
-Pointirejerred to third Judge—Decision leaving 
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matter, in doubt-—Case, if can be referred to fourth 

Judge—Jurisdiction of Judge to whom the point in 

dispute is referre i to, to finally decide the suit. 

Per Dunkley and Leach, JJ.— Although under 
el. 34 ofthe Letters Patent (Rang.), the point on 
which the original Judges differed may be referred 
to mole than one Judge for decision, the clause 
does not contemplate that the point shall be 1%fer- 
red to several Judges successively for their sepa- 
rate decisions, and thereis nothing in cel (81) which 
permits of a case being first referred to a third 
Judge for his decision upona particular point, and 
then, when his decisio nstill appears to leave the 
matter in doubt, it being referred to a fourth 
Judge. Moreover, it is plain from the provisions of 
el (34) that the third Judge, to. whom the case is 
referred after the first two Judgeshave differed, has 
jurisdiction only to decide the point upon which 
those Judges have differed and he has no juris- 
diction to deliver any opinion. The casa should be 
placed before the original Bench for final decision. 
Ma Pwa Sain v U Pou Siw Rang. 946 
Limitation. Sse Practice—Parties 743 
—————Acknowledgment— Acknowledgment, when to 

be made. 

There is nothing in the wording of gs. 19, 
Limitation Act, to support the contention that where 
the acknowledgment is made by a personfrom whom 
the defendant derives his title, it must have heen made 
before the transfer of the title. RoserT HERCULES 
SKINNER v. BANK of Upper Inpts, LTD, Lah, 245 
—Co-sharer-~ Suit by, for possession of his 

share—Time, when runs. 

Possession of one co-owner is in law the poesession 
of all the co-owners and nothing short of ouster or 
something equivalent to ouster will put an end to 
that possession and where a co-owner in possession 
does not deny the title of the other co-owners till 
shortly before the institution of the suit and never 
lays claim to more than his share, it may be presumed 
that the co-owner in possession was in possession on 
his own behalf as well as on behalf of his co-owner, 
JAGAN Nats v. Begum BIBI Lah, 89 

Decree of Revenue Court modified and 
superseded by decree of Civil, Court~Money paid 
under Revenue Court decree, whether can be re- 
covered— Limitation, when-runs. 

The money paid under a decree obtained in the 
Revenue Court which is subsequently held , to have 
been superseded and modified by a decree of the 





QOivil Court can be recovered but the cause of action 


accrues not on the date when the decree of the 
Revenue Oouit is superseded or modified but onthe 
date when the money is actually recovered from the 
plaintiff. Muouammap Usarp-uLL4a Kaan v. MUKAM- 
MAD ABDUL JALIL KHAN Ail, 657 
- once running, if can be suspended. 

‘Once the period of limitation has begun to run, it 
cannot be suspended unless such sugpension is ex- 
pressly provided for in the Limitation Act. Mu:am- 
MAD ÜBAID-ULLAH Kuan v, MUHAMMAD ABDUL JALIL 
KHAN All. 657 
‘Limitation Act (IX 0f1908)—Test to decide which 

Article. applies--Cause of action and frame of 

suit when instituted decide the question. 

In order to decide which article of the Limi- 
tation Act applies, and whether the suit is barred 
or. not, regard must be had to the nature of the 
suit and the relief claimed. It is the right of 
the plaintiff to frame his suit so as to bring it 
under any article of the Limitation Act, which 
is more favourable to him as giving a longer 
period than another, If he frames the .suit wrong. 


“ 
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ly, he takes the consequences. But so long as the 
frame of the suit is consistent with the cause of 
action as alleged, the mere fact that he had made a 
claim which on investigation is found to be un- 
authorized or which he, was not entitled to make, 


~ cannot affect the question as. to what’ article would 


apply. The question’ of limitation ig to be decided 
wita reference to the cause’ of action ard to the 
frame of the suit when instituted and not with what 
is found at the end of the trial or the relief which 
is granted, Acuut SITARAM PATWARDHAN V. SalvAsIRAG 
KRISHNARAO GAIKWAD ` Bom.172 
~———-—-$, 3—Application in forma pauperis’ not 
granted—Payment of court-fee—Daté of institution 
* of suit, 
If the application in forma pauperis be not granted, 
the applicant may pay the court-fees on the plaint 
aed presented and that the date of the institution 
of the suit will be the original .date when the plaint 
was actually presented with the application. . Buusan 
Unanpra Gaose v. KANAILAL SapHUKHAN - Cal.758 
e—a, L Proper Court,” meaning of. 
Section 4, Limitation Act, refers to “the proper 
` Court” in which: the application ought to be made, 
even if the. jurisdiction given to such Oourt be for 
administrative convenience. tae, 
Whatever the meaning of the“ proper Court " 
may’be, a phrase which s. 4 doesnot employ, it is 
clear that the section can only refer to the Court 
in which the suit is actually instituted at the time 
when the section is being applied. lt cannot refer 
to other Oourts in which an unsuccessful attempt at 
institution was made, WAMANRAO ANANDRAO PATIL V. 
Umgao Tursiramsr Desamuke ` =~ Nag. 798 
88. 4, 14--Limttation expiring during 
vacation—Piaint presented to wrong Court ` on 
opening day—Plaint returned for presentation to 
proper Court and at once presented to such Court 
—Claim, held barred.) ` ` e.g wi 
The claim was based on a promissory note ' dated 
May 12, 1930, Limitation expired on May 12, 1933, 
but as the Courts were closed for the’ hot weather 
vacation on that day the suit was instituted on June 
16, 1933, when they re-opened, The plaint was pre- 
sented in the Court of the Subordinate dudge, 
, First Olass, and was returned on the next day tor 
presentation to the proper Court. It was then 
presented at once in the Court of the Subordinate 
Judge, Second Olass: a f ig : 
- Held, thats. l4allows one day to beexcluded from 
the computation of limitation inthis case, Section 4 
merely allows the suit to be filed on the first day on 
which the Court re-opens. The suit was not insti- 
tuted in the Court of the Subordinate Judge, Second 
‘Olass, ‘on the day on which the Uourts re-opened. 
Therefore, s, 4 can have no application, If tne, ap- 
‘pellant considered he had a rignt to insist on the 
Uourt of the Subordinate Judge, First Class, trying 
the case, he should have applied in revision against 
the order returning the plaint, WAMANRAO ANANDRAO 
Patit y. UMgao TULSIRAMJI DESHMUKH Nag. 798 
—8. 5. Sez Criminal Procedure Code, 1898, 
£.408 (c) . j ' 874 
wm, G One of the reversioners a minor— 
Reversioner competent to sue not suing—Minor, if 
can take advantage of his mrnority—Claim, if 
becomes barred agaznst all. 
lf one reversioner who is in existence on the date 
_of the accrual of the cause of action was competent 
to sue and omits to sue within the prescribed time, 
all the reversiuners are barred. Consequently, the 
fact that one of the reversioners was a minor can- 
not be taken advantage of to save Limitation where 
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at the time of alienation any of the reversioners 
was competent tosue buf has not sued. Marto v. 
J ATI Lah. 541 
———-8, 7—" Discharge", whether includes release 
. of rights to institute suit. 

The term ‘discharge’ in s. 7, Limitation Act, does 


' not mean merely a discharge of pecuniary liability, 


but hasa wider significanceand includes a release of 
‘rights in immovable property such as even the equity 


_ of redemption or'a release of other rights; as for in- 


stance, a right to institute a suit, Karan SINGH v. 
Pat. 362 F B 
~ S$. 10—Court guardian, if an express trustee 
. —Guardtans and Wards Act (VII: of 1890), 
ss. 27, 39, 20--Property, if vests in guardian— 
_ Suit by minor for accounts against guardian more 
than three years after his becoming major—Sutt, if 
barred, : 
In orderthat a Court guardian may become a 


i trustee in whom. property is vested for a specific 
. purpose,and as such comes under s. 10, Limitation 
_ Act, some property.must vest in him -for a specific 


purpose. ‘There is, however,no vesting section in 


. the Guardians and Wards Act. Section 27 requires 


_& guardian to deal with the minor's property as care- 
fully as-if it were his own, In s. 20a fiduciary 
_Yelationship is created between the minor and his 
guardian and under s. 39 he has to perform the 
duties of his trust. But these provisions do not 
amount, to vesting the property: in the guardian as 
a trustee for a specific purpose. The scheme of the 

, Act shows that a. guardian 1s regarded as an agent 
-acting on behalf of the minor with a liability ana- 
logous to that of a trustee, - That, however, does 
not make him an express trustes.- Inthe Trusts 
-Act, also the only reference to a guardian is in I). 
(h) to s, 88 which comes under the chapter. “ Of 
certain obligations ‘in the nature of trust.” This 
would mean that the relation between & guardian 
and minor is fiduciary, and his obligations are based 
on , constructive as. opposed to an express trust. 
Consequently, when a minor files a suit against 
-the guardian for accounts more than three years 
after his. attaining majority, the -suit is time-barred 
Bs s, 10, Limitation Act, does not apply, she Oourt 
guardian not .being an express trustee. Kisanpas 

LAXMANDAS GUJAR V, GODAVARIBAL GOVINDAS GUJAR 

Í - Bom. 647 
m §, 14—Principle of ~Applicability to steps 
, . taken. after .decree—Mortgage sutt—Steps for sale 

_ bona fide taken in wrong Court —— fffect of — 
.. Such steps, if. can be deemed steps taken in another 
_ _ civil ‘proceeding’ within s. 14. 

The Legislature has not, for purposes of computa- 
tion drawn any distinctionin the urst clause of s. l4 
between the sûit stage and later stages in execution, 
though for purposes of limitation of proceedings, ‘a 
distinction has been made between a suit dealt with 
by the first clause of s. i4 and an application pro- 
vided for in the second clause. 

‘The. principle of s-i4 of the Limitation Act, is 

-that if and so long asa person has been bona fide 
aod with due diligence seeking the reliet that he 
was entitled to ina Uourt which he believed tobe 

_& Uourt competent- to grant him that relief, he 
ought not.to be penalised tor having instituted that 

action in the wrong Vourt. The reason of the rule 
applies equally to the steps taken’ by him after the 
decree. as to the steps taken-by him prior ‘to the 
decree, The fact -that for processual purposes the 

_Uode makes. a distinction between steps prior to 
the decree and steps subsequent to the decree does 

-not affect the underlying: principle of s. 14 of the 
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Limitation Act. A party is seeking the relief that 
he was entitled to as much in the execution stage 
hs during the pre-decree stage; and in a mortgage 
suit, the relief that he is entitled to is thesale of 
the property and till that has been carried out, all 
steps taken by him, provided they weretaken with 
dus diligence andin a Court which he bona fide 
believed to be the Court competent to grant him 
that relief, may legitimately be held to be steps 
taken in another civil ‘proceeding’ within the mean- 
ing of s.14. That isthe reason why inthe earlier 
part of cl. (1) of s. 14 the Legislature has advised- 
ly used the expression ‘civil proceeding’ and does 
not use.the word ‘suit’. The section specifically 
refers to the possibility of proceedings- being taken 
in the Couit of first instance on the theory that an 
appeal is merely a continuation of -the proceedings 
jin the first Court. No express reference has been 
made to proceedings in execution, apparently- be- 
cause under the law proceedings in execution have 
to be taken in the Court of first instance. SIMHADRI- 
RAJU DaxsHinakavaTA DUGARAJULUM -GARU v. 
UNLIMITED ARYAN BANK oF VIZAGAPATAM Mad, 524 

—$.14— Suit filed in Bombay Small Cause 

Court—Court holding, it has no jurisdiction— 

Plaint subsequently filed in proper Court. Bombay 

decision becoming final—Time taken in pro- 

secuting suit in Bombay, if can be deducted. 

A suit to recover the price of the goodssupplied was 
filed in the Bombay Small Cause Court, but the plaint 
was returned for presentation to.the -proper Court 
as the,Bombay Small Cause Court held that no 
part of the cause of action arose within ita juris- 
diction and that therefore, it had no jurisdiction to 
try the cage : : l 

‘Held, that the Bombay Small Cause Court .may 
have been right or,wrong in holding that it had-no 
jurisdiction, but that dicision was binding between 
the parties unless set aside in revision. It must, 
therefore, be taken that the Bombay Small Cause 
Court had no jurisdiction totry the suit and that, 
therefore, the plaintiff was entitled to deduct the 
period spent in prosecuting the suit in the Bombay 
Oourt. Moriran, MADANLAL w. „Musa Musamman 
ADENWALA Nag. 115 
=S, 19— Admission of present debt coupled 
with refusal to pay, parties having - arranged- for 

payment elsewhere—W hether constitutes acknowledg- 

ment. 

Under s. 19, Limitation Act, the words relied on, 
in order to constitute a valid acknowledgment, 
must be such astoshow an existing jural relation- 
ship of debtor and creditor. An admission of a pre- 
sent debt but coupled with a refusal to pay because 
parties have arranged for payment elsewhere amounts 
to an acknowledgment. Kurruswamr -AYyYAR v. 
SABAPATHY PATHAN . Mad, 288 

8. 20 — Acknowledgment — Endorsement on 
back of bond—Held, on facts that endorsement in 
question would save limitation. 

A suit was instituted on November 16, 1935, to 
recover the money due on a bond which was repay- 
able on June 12, 1930, There was an endorsement 
on the back of the bond by the defendant showing 
that Rs. 20-10-0 was paid towards interest on 
November 12, 1931. The endorsement on which the 
plaintiff relied for saving limitation was the endorge- 
ment made on November 20, 1932. The endorse- 
ment ran as follows: “Old money was 1epaid on 
June 21, 1932, on receipt. So on making accounts 
thereof ‘entry made on November 20, 1932. 
Re. 246-14-0": 


Held, that the natural meaning of these endorse- 
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mente was an acknowledgment of his liability by 
the defendant for the rest of the claim due on the 
bond and, therefore, this endorsem:nt of November 
20, 1932, would, if genuine, save limitation. SUNDERLAL 
Sgarma v. Bisasoo Boparal Nag, 213 
—— $. 20— Debtor depositing money with creditor 

-Debtor's option of appropriation — Option not 

exercised and money appropriated towards interest 

by creditor — Payment, whether on account of 
interest as such. 

A debtor has the first option to state whether the 
deposit by him is to be appropriated towards pay- 
ment of interest or principal and where he does not 
exercise the option’ and the creditor appropriates the 
amount towards the interest,the debtor must be 
presumed to consent tosuch appropriation and.the 
payment canbe held to have been made on account 
of -interest 98 such, within the meaning ofs. 20, 
Limitation Act. Liquipator, BAGHA Oo-oPERATIVE 
Soorery v. DEBI MANGAL PRASAD SINHA Pat, 130 

8. 20—Scope of. 

Under s. 20, Limitation Act, if the creditor is to 
-rely upon a payment of interest, it must be a pay- 
mënt of interest as such, but as regards ‘a payment 
towards principal no such specification is neces- 
sary. Liquipator, BaGua CO-OPERATIVE SOOIETY V. 
Desr MANGAL PRASAD SINHA Pat. 130 
S. 21 (2, 13), (b)—Morigage of joint family 
property by major son and guardian of minor son 
appointed by will—Acknowledgment by both by 
payment of interest—Whether acknowledgment on. 
behalf of joint family—Applicabtlity of s.21 (2). 
‘Where a major son and the guardian of the minor 


male 








‘sons appointed under the will of the father mort- 


gaged the joint family property and both of them 
acknowledged the debt by paying interest : 

Held, that accordingto Mitakshara, it was ‘Incom- 
petent tothe only adult co-parcenerof the joint 
family consisting of himself and his minor co-parce- 
ners to appoint a-testamentary guardian to the 
co-parcenary properties of the minor co-parceners. 
‘The appointment of the guardian, therefore, being 
invalid, the minor sons could not be regarded as 
‘parties: tothe mortgage in their individual capacity. 
Section 21 (2), Limitation Act, therefore, “had mo 
application and the acknowledgment by the.major 
son must be regarded as an acknowledgment made 
-by the manager on behalf of the joint family and was, 
therefore, binding on the minor sony. AMBALAVANA 
Mad, 749 

S, 22— Amendment of plaint—Addition of 
necessary parties—Whether dates back to date of 
original plaint — Order to implead necessary 
parties— Addition after limitation—Suit, if becomes 
barred. 

Where amendment of the plaint has been ordered, 
the amendment will notrelate back tothe date of 
the original plaint, in cases where to do sọ would 
be to deprive any defendants of a vight under the 
Limitation Act, which had accrued to them owing 
tothe default of the plaintif. ` 
. In asuit under O. XX1, r. 63, Civil Procedure 
-Oode, the decree-holder failedto implead the Judg- 
ment-debtors as parties andin appeal tothe High 
Court, the suit was remanded for disposal in ace 
cordance with law, that is to say, by adding the 
judgment-debtors as defendants in the suit by 
obtaining the permission of the Court to bring the 
suit and by following the provisions of O. I, r. 8. 
At the time they were joined as parties, limitation 
for suit against them had expired and they objected 
to their being impleaded : f 

Held, that the order of the High Court only meant 


NE a mara 


t 


Vol. 170] 


Limitation Act—contd. 


that the suit could not be effective unless the - 


judgment-debtors were made parties, and if the 
suit could not be effective without them, as they 
were not mide parties within limitation, the suit 
failed. Mauna Tun Tas v. Mauna Sin 

i Rang. 105 


———SCh, I, Art. 32— Tenant building in abadi on 


land not part of his tenancy—Suit by zemindar for 


demolition of building-~Art 32, Sch. I, Limitation 

‘Act (LX of 1908), whether applies. 

Article 32, Limitation Act, is applicable to those 
cases only in which the injury complained of isthe 
perverted user of the property by the defendant, 
who had the right to use it for a specific purpose, 


_ aad the plaintiff seeks the assistance of the Court 


| 
i 


merely tc get rid of the perversion. It has no ap- 
plication where the defendant's act, though it might 
also have resulted in the perversion of the user from 
the original specified purposes, really amounted to an 
ouster of the plaintiff from the property in question, 


and the object of the suit is not to.getrid of the per- - 


version simpliciter, but to have the dispute as to title 
settled. 

Article 32 is not applicable where the zemindar 
brings a suit for demolition of a building built by 
his tenanton the abadi site, which was no part of 


his tenancy but belonged to the zemindar. The suit - 


is for assertion of zemindar's right and for prevent- 
ing the tenant from taking exclusive possession, 
LaCHMAN v. LAL RATNAKER SINGH All. 121 
nen nme — ATS 62,109— Possession decree for 
an 1929—Suit for mesne profits for period from 
1916 #01979, brought in 1932—No claim for 
profits within three years of suit~Claim, if barred. 
Plaint? after he got a decree for possession 
in''1929, instituted a suit for mesne profits in 
1932, for the period from 1916 to 1929. No claim 
was made for profits within three yearsof the suit: 
Held, that the period of limitation was not 
suspendéd till the decree in 1929, as there is no 


provision inthe-Act suspending limitation in ciri 


cumstances similar to those existing inthe present 
case, The defendant had wrongfully received the 
rents and profits of properties from the year 1916 
and time began to run against the plaintiffs from 
the'‘date when he actually received the rents and 
profits. When the suit was actually brought three 
years had elapsed since the receipt of the last- pro- 
fits ‘claimed. Consequently the plaintiff's claim was 
barred. Mosammap UBAID-CLLAN KHAN v. MoudAMMAD 
ABDUL JALIL KHAN All. 657 

= Art. 120. Sze Jurisdiction 77 
-~———~— Arts, 120, 144— Minor seeking 

declaration that decree against him is not binding 

on him due to guardian's gross  negligence— 

Limitation—Time, when runs—Proper course for 

minor after getting decldration—Relief for posses- 

sion added — Relief barred— Relief as to declaration 
also, whether barred—Suit comprising various 
relicfs——Whole suit, whether governed by one 

Article, 

Ina suit by a minor for declaration that a decree 
against him is not binding on him due to gross 
negligence of his guardian, the period of limitation 
will commencé to run' under Art. 120 not from the 
date of the decree sought to be set aside but from 
the-date when the negligence of the guardian, which 
alone would entitle the plaintiff ‘to have the decree 
set-aside; became known to him. — 

In circumstances like this the proper course 
for the plaintiff is to seek to re-open the former suit 
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him. Thefact that in sucha Buit he wrongly adds 
a prayer for possessionand that relief is barred by 
limitation does not mean that he is disentitled to 
relief by way of declaration. ; 

A suit may comprise various reliefs and the -differ- 
ent reliefs may be governed by different articles of 
limitation. Consequently, where a suit comprises a 
prayer for declaration and for posssssion, the whole 
suit cannot be governed by Art. 144. 

It is notthelaw that the minor can seek tobe 
relieved of the result of the guardian's act only where 
he has acted fraudulently. He will be entitled to 
relief even in cases in which the guardian has acted 
with gross negligence. - Swamt Kons v. SANKARAVADIA 
E . Mad. 379 
Sch. I, Art, 132. Sez Mortgage 856 
—<———— Arts, 142, 144-—Suit for possession 

based on plaintiffs title and possessory title— 

Article applicable—Burden of proof—Relief for 

possession based on title—Right to decree when 

defendant , does: not: prove adverse possession. 

Suits for possession based both on plaintiff's title and 
possessory title, invite the application of Arts. 142 and 
144, Limitation Act according to the varying circum- 
stances of each case. Article- 142 applies to a case in 
which relief for possession sought by the plaintiff is 
founded on what may be styled as his possessory title, 
The burden of proving thefact of possession and dis- 
possession lies upon the plaintiff. On the other hand, 
when a plaintiff sues for possession of property on the 
basis of his title, the proper Article is 144, and the 
plaintiff is entitled to a decree on proof of his title 
unless the defendant succeeds in establishing his 
adverse possession for a period of more than 12 years 
immediately preceding the suit. WADERO WARISDINO 
ALLAHDINO v. BHAI PursumaL Byar PARUMAL 

Sind 621 


—— Art. 162, 8. 12—Limitation for 
application for review—Eaclusion of period—Held, 
on facts application was within time. j 
The , plaintiff applied to havethe decree drawn 
up on March 7, 1936, and the decree was 
finally filed on April.28, 1936. On May 18, 1936, when 
limitation was about to expire but had not expired, 








_ the defendant applied for a copy of the decree. He 


obtsined a copy on May 20, 1936, on which date he 
filed. his memorandum of review: 

Held, that asunder the Rules the person against 
whom a decree or order is obtained cannot apply 
for drawing it up unless the other party fails to do 
so within four days from the date of the decree or 
order, the- defendant was entitled to exclude the 
period from May 18 till May 20, as well as the period 
from March 4 to April 24, and he was just within the 
period of limitation. J. H. RAYFIELD p. Ras Narain 


Cal. 653 
m -~ Art. 168, Sge Civil Procedure Oode, 
1908, s. 151 155 





—_———— Art. 182 (5). 
Ses Court Fees Act, 1870, 3.11 | 493 
Sze Dekkhan Agriculturists Relief Act, 1879, s. 1a 
——_—— Art, 182 (5)— Application for 
execution of decree for which defictt court-fee has 
not béen paid--Whether step-in-aid. 
An application made for the execution of a decree 
upou which a deficit couart-fee has not been paid 
cannot fall within the provisions of Art. 182 (5), 
Limitation Act, and cannot be deemed to be a 
step-in-aid of execution for the purpose of saving 
limitation... The words “in accordance with law” 
within the meaningof cl. (5) of Art. 182, Limitation 
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law contained in O. IJI and O. XXT, Civil Procedure 
Code. If for instance, the law required that an exe- 
cution application should be accompanied by a parti- 
cular certificate, if the execution application isnot 
so accompanied by a certificate, that application 
will not bein accordance with law., LakuMICHAND 
GHANDAMAL v. Firm GQOKALDAS RANOBOREDAS 

-Sind 493 


-—— Sch. |, Art. 182 (5)—'In accordance with ` 


law’, meaning of—Prior application must have 

been within time. 

The expression “in accordance with law" in Art. 182 
(53, Limitation Act does not necessarily mean an 
application prescribed or required by law. An ap- 
plication would be in accordance with law, even 


though it is not required by law, provided it does not ` 


contravene any express provision of law or conflict 
with any principle of law. The words “in accordance 
with law” are adjectival not only to the words “to the 
proper Oourt for execution” but also to the words 
“to take a step-in-aid of execution.” Therefore it is 
necessary to show thatthe prior application which is 
relied as step-in-aid of execution was in accordance 
with law of limitation, «te, was within time. 
NEBHANMAL v. MaAnomEp HAJI Mossat . Sind 189 
Madras Court of Wards Act (I of 1902), s. 52— 

S. 52, if takes away jurisdiction of Civil Court 

—Court of Wards, if can confer its powers of 

authorisation on Collector—Suit instituted with 

sanction of Collector—W hether in accordance with 

s. 52—-Madras Court of Wards Manual, r. 137. 

The provisions of Chap. VI of the Madras Court 
of Wards Act, are not provisions which third par- 
ties can take advantage of. They are primarily 
meant for the benefit of the ward and not for the 
benefit of third psrties, though some of them may 
impose restrainte upon third parties, in the inter- 
ests of the ward. The provision in s. 52 can by 
no means be regarded astaking away the jurisdic- 
tion of the Civil Court to deal with the matter, 
whatever responsibility a manager might incur if 
he should institute a suit in contravention of the 
provisions ofs. 52. 

The authorisation required bys. 52 is no doubt 
stated to be one from the Court of Wards buts. 8 
provides not merely that the Court may exercise 
its powers through the District Collectors but also 
that it may confer its powers on any such Collec- 
tor. By virtue of the provision in r. 137 of the 
Madras Courtof Wards Manual, an authorisation 
by the Collector will be good and when the District 
Collector has taken upon himself the responsibility of 
sanctioning the institution of suits, they are instituted 
in’ accordance with the provisions of s. 52 of the Madras 
Court of Wards Act. KARUPPA GouNnpAN v. JAGAN- 
MANDALATHIPATHI GoPANNA MUDALIAR Mad. 11 
Madras District Municipalities Act (V of 1920), 

ss. 73, 75— Rules under, by Madras Government 

—R. 8—Loss of sum from safe in charge of 

Municipal servant reported to Chairman~—Order to 

recoup missing amount from pay and securities 

deposit—Amount made good—Subsequent dismissal 

—Appeal to Appeal Committee — Re-instatement 

ordered— Whether can direct refund of amount 

paid by him. ne oe 

The plaintiff, a Municipal servant reported to the 
acting manager and the Chairman of a Municipality 
that a ceitain sum was missing from a safe which was 
in his charge. The plaintiff's case was that with- 
out any attempt being made to find out who was 
responsible for the loss of the money, he was ordered 
to recoup the migsing amount partly by payment 


in cash and partly by adjustment from his security ` 
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deposit. In obedience to the order the plaintiff 

actually paid a certain amount in cash and the 

rest of the amount was made up by adjustment 

from his deposit. Subsequertly, the plaintiff was 

dismissed from his office by the Chairman on 

various charges. The plaintiff appealed and on 

appeal the Appeal Committee consisting of the Dis- 

trict Collector, the President of the District Bord, . 
and a Councillor other than the Chairman, constitut- 

ed under r.8 of the Rules made by the Madras 

Government under ss. 73 and 75, Madras District Mu- 

nicipalities Act of 1920, allowed the appeal. In allow- 

ing the appeal the Committe set aside the order , 
of dismissal passed by the Chairman and directed, 
that the plaintiff should be re-instated in his ap- 
pointment with all back pay, and also directed 
that the missing amount recovered from him should 
be refunded to him: 

Held, that the order directing refund was part and 
parcel ora necessary concomitant of the order set- 
ting aside the order of dismissal. When the appel- 
late tribunal found that he was not to blame at all 
so far as this sum of money was concerned, it must 
follow necessarily as a consequence from that deci- 
sion that he was not really responsible to pay that 


amount to the Municipal Oouncil and that 
the Municipal Council having recovered the 
money from him should refund it to him. 


The appellate tribunal had jurisdiction to make the 
order of refund. VERUDBUNAGAR MUNICIPALITY Y. 
TRIRUVADAMARUTHUR EKANATHA RAO Mad. 286 
Madras District Police Act (XXIV of 1859), 

s. 53— Benefit under, if available when act done by 

Police Officer is done maliciously — Burden of 

proof of malice is on plaintiff bringing action 

against Police Officer. 

An act done by a Police Officer in the exercise of 
his Police powers will not have the benefit of s, 53 
of the Madras District Police Act, if if was done 
maliciously. But the onus is on the plaintiff in the 
suit to prove by strong and cogent evidence the 
existence of malice and the absencs of any honest 
desire to execute his powers on the part of the 
Police Officer. If an act is done maliciously, upon 
the construction uniformly adopted, it ceases to be 
an act "done or intended to be done under the 
provisions ofthe Act”, and that construction is not 
in’ the least affected by there being a reference, in 
some section of the enactment, to malicious acts, 
The moment an act is shown to be malicious, it 
ceases to be protected by s.53 and unless a con- 
trary intention can be gathered, there can be no 
justification for holding that the Legislature intend- 
ed to extend the protection to acts actuated by 
malice. Ifthe plaintif is unable to discharge this 
burden, his suit will come within s, 53 

Anything done bya Police Officer in his capacity 
of a Policeman cannot be said tobe something done 
under the Polce Act, or under his general Police 
powers given by the Act, notwithstanding that it 
was done maliciously. PULAVARTI LaksHMANMANA- 
SWAMI V, MogamMan Galan HUSSAIN 8asEs GARU 

: Mad.142 
Madras Hindu Religious Endowments Act (il 
of 1927), s. 62—Petition under s. 62—Order of 

Board refusing to frame scheme-—Suit to set aside . 

order—Maintarinability. i 

When a petition is putin by some of the residents 
of the village under s. 62, Madras Hindu Religious 
Endowment Act, for the settlement of a scheme 
for a temple and the Hindu Religious Endow- 
ment Boards after making the necessary enquiry 


- come tothe conclusion that no caso has been made 
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out for the framing of a scheme and reject the 

petition, the Court has no jurisdiction. to set aside 

the order made by the Board rejecting the petition. 

SRI PERARULALA RAMANUJA JEER SwamiaaL v. T. S. 

Piosu IYENGAR Mad. 344 

——— 8,63 —S. 63, scope of -Nature of orders 
contemplated bys. 63, cl. 4~Court, if can frame 
scheme itself. 

The order of rejection which is passed after the 
preliminary enquiry on the petition under 3. 62, 
Madras Hindu Religious Endowments Act, is- an 
order which it is competentto pass asa body em- 

owered to deal with the matter in the ordinary 
course of its functions. In s. 63 only three orders 
are mentioned, namely (i) order settling a scheme, 
(2) order modifying a. scheme, (3) order 
cancelling the scheme. Section 63 (4) mentions 
“ every order of the Board under this section.” 
Prima facie it must relate to the three orders men- 
tioned ins. 63, cls, land 3. The order contemplat- 
ed in cl.4, can only refer to those three orders and 
not to any order stating that ascheme is necessary 
or not. 

When s. 85 says “any scheme of administration 
which has been settled by a Court under s. 63", it 
only means a scheme which has been modified by 
the Court under s. 63 and nota scheme which has 
been settled by itself. Before a Court can function, 
there must be a scheme framed by the Board or 
else it has no jurisdiction to deal with it. Skrr 
PERARULALA RaMANUJA JEER SwamicaL v. T. S. Prosu 
IYENGAR Mad. 344 
Madras Local Boards Act (XIVof 1920), 

Election ‘Rules, r. 10 (b) (D) and (IN). Seg 

Elections 489 
Malicious prosecution. See Legal Practitioners 

Act, 1879, s. 13 5 
Married Women's Property Act (ill of 1874), 

8. 6—Applicability of—Mere use of words ‘payable 

to assured or his wife’ whether creates statutory 

trust. 

In- order to attract the applicability of s. 6, Married 
Women's Property Act, the policy must be expressed 
to be for the benefit of the: insured’s wife or his 
children and money should be made payable to the 
Official Trustee. Until these two conditions are ful- 
' filled, there can be no statutory trust’ in favour of the 
wife. Merely the words “payable to the assured or 
his wife” would not contemplate a trust in favour of 
the wife, because these words would not confer an 
absolute estate or would not create a trust in favour 
of the wife. Soin order to create a valid statutory 
trust under the Married Women’s Property Act it 
must beclearly shown that the policy effected was 
for the benefit of the wife and the children and the 
moneys payable to the Official Trustee, and the reason 
for this is that as no express provision was made in 
the policy for the payment of the moneys to the 
Official Trustee the insured at any time could revoke 
the policy with or without the consent of his wife as 
tha case may be, but in the case of a statutory trust 
he would have no right to revoke it because the 
moneys would be payable to the Official Trustee. 
Suampas GoBINDRAM V. SAVITRIRAL Sind 225 
— 8. 6— Declaration stating ‘self or wife'— 

Benefit, if accrues to wife—Nature of estate. 

Where in the declaration filed by the assured form- 
ing part of the policy in answer to the question 
“Name of the nominee or nominees who would receive 
the sum assured”, the assured had stated “self or 
wife”: ; i 

Held, that the wife was intended to have the benefit 
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from the policy, and though her right to the benefit 
depended upon the contingency of her surviving her 
husband if he died before the named date, the 
circumstance that a benefit to.the wife was of a con- 
tingent character did not prevent it from being within 
the Married Women's Property Act, and in the 
absence of anything in the declaration to show she 
was to have only a limited estate in the policy money, 
she was entitled to it absolutely. BENGAL Insurance 
& ReaL Property Oo., LTD , Oancurtra v. VELAYAMMAL 
: Mad. 279 
—8s. 6—Offictal Trustees Act (II of 1913), 

s. 1—Inconsistency—-Which prevails— Interpreta- 

tion of Staiutes—S. 6, provisions of, how to be 

enforced — Insurance Policy — Appointment of 
trustee — Official Trustee, if to be appointed. 

The rule of interpretation with regard to inconsig- 
tent statutes is that where two Acts are inconsistent 
thelater will be read as having impliedly repealed 
the earlier. Therefore, applying this principle, the 
provisions of the Official Trustees Act override 
in this respect, s 6, Married Women’s Property 
Act. But the real explanation of this apparent 

inconsistency is that s. 6, Married Women's 
Property Act does not apply to the corporation 
sole which has been created under the provisions 
of the Official: Trustees Act of 1913; that is to 
say the Official Trustee mentioned in s. 6, Married 
Women’s Property Act is not the legal person referred 
to in the Official Trustees Act of 1913, which isa 
corporation sole, The Official Trustee referred to in 
s. 6, who was appointed under the provisions of g. 10 
of Act XVII of 1864, has altogether disappeared. That 
office no longer exists andto that extent the pro- 
visions of a, 6, Married Women's Property Act, can- 
not be put into operation. The result is thatto en- 
force the provisions of thet section with regard to any 
policy which is issued under it, trustees must be ap- 
pcinted either by deed executed by the husband in 
his life-time, or by the Court under the powers which 
it has to appoint trustees under the Indian Trustees 
Act. Consequently if is not necessary to appoint 
the Official Tiustee, that is to say, the holder of the 
office created under the provisions of the Official 
Trustees Act of 1913. Hartpas: DEBI v. MANUFACTURERS 
LIFE Insurance Co., LTD. Cal. 912 


Mines Act (IV of 1923), s. 35—Plan, correctness 
of—-Presumption. 

Under s. 35 of the Mines Act IV of 1923, that 
Act prescribes a punishment for not preparing a 
plan. It is very unlikely that in such circumstances 
an incorrect plan would be submitted. Marr Lar, 
Daaa v. Sei SRI Iswar Rapsa DAMODAR Caanpra JEW 
THAKUR Cal. 690 


MInor— Debts — Necessaries — Minor's liability for 
loans for necessaries — Burden of proof—~Minor 
executing pro-note on becoming major—Burden, if 
shifts -— Agricultural operations and payment to 
creditors, if necessaries, 

The minor is bound in respect of loans supplied to 
him‘for necessaries, These loans bind the minor at 
all timesand do not fall within the category ofcon- 
tracts which are voidable. EEvenin the case of a 
Muhammadan minor the.mother has such powers, 

The burden of proving that the money was advance- 





édfor necessaries ordinarily lies on the creditor, 


But wherethe minor after attaining majority and 
after having the accounts fully explained to him 
executed the promissory note in suit thereby under. 
‘taking full responsibility for these debts, the burden 
will shift to him to show that in spite of his action 
and in spite of the ordinary presumption he was mig- 


lxii 
Minor—coneld. 


taken or there was some other reason for his doing 
89. 

Agricultural operations and payment of creditors 
may, in suitable circumstances, be necessary pur- 
poses KARIM KHAN v. JAIKARAN GApawaL Nag. 543 

Debts—Rotification by minor—Act of person 
not guardian, if capable of ratification. ~ 

The question of ratification In minors cases can 
arise only with respect to the actions of guardians. 
Such actions are ordinarily binding untilset aside 
by the minor on attaining majority or by some one on 
his behalf before that. Therefore on the minor's 
attaining majority if he does not repudiate the 
actions of his guardian within a reasonable time, or if 
he elects to ratify them, he is bound by his election. 
But this pre-supposes a legal guardian, for there can 
be no ratification of an actwhich is void in its 
inception. Any action, therefore, by a person who 
is not a guardian and who has no authority to act 
on behalf of the minor, is incapable of ratifica- 
tion. Kartu Kuan v. JAIKARAN GapAmaL = Nag.543 

Decree for restitution of conjugal rights 

against ninor—Whether a nullity — i 

A decree passed against a minor girl for restitu- 
tion of conjugal rights is a nullity and must be set 
aside asa nullity. Ma T fin v. Mauna Pa O aw 

Rang. 532 
_- Next friend. Sze Civil Procedure Code, 1908, 

O, XXII, r. 4 118 
No formal appointment of guardian— 

Sanction of Court neither sought nor granted 

— Minor, if prejudiced ~ Civil Procedure Code (Act 

V of 1908), 0. XXXII, rr. 3, 7. E 

Where no formal order was made appointing a 
guardian ad litem as required by O. XXXII, r. 3, 
Civil Procedure Ccde, and no sanction was sought, or 
granted by the Court, to the compromise as required 
by O. XXXII, r. 7, the irregularities are serivus and 
the minor is prejudiced. The fast that the minor was 
near his majority and took an active part in the 
proceedings is immaterial. Naransan Sinan v. Karam 
CHAND - Lahk. 831 
Mortgage— Accounts —Usufructuary mortgage of 

village—One of villages already leased out—Theka 

money to be paid to mortgagor--Redemption suit— 

Mortgagee contending that since he was not in posses- 

sion he was not liable to account for profite of 

village —Contention, if can prevail. 

A moitgagor leased out one of his villages which 
were subsequently usufructuarily mortgaged by 
him, and a certain amount of theka money was fixed 
which was to be paid tothe mortgsgor. In a redemp- 
tion suit the mortgagee contended that since he was 
not in possession of the property already leased out 
before their mortgage, he was not liable for accounts 
of this property, and claimed to exclude the amount 
from the accounts of profits cf the mortgaged pro- 


erty : 

= Held, that the mortgagees, after they came into 
possession in that capacity, were in the position of 
proprietors and it was their duty to collect the rent 
from the lessee and after the period of his theka 
had expired, toeject him in proper course of law if 
they did not wish the theka to continue. The mort- 
gagor was liable to account for the profits of this 
village, in the absence of evidence that the mortgagor 
collected the theka money, and credit the same tothe 

mortgagor. Ram Kisuan Das v, Bangi Bisa, 
All. 624 
Construction. See Transfer of Property Act, 
1882, s. 58 840 
——-——- English mortgage -— Possession given to 
mortgagee—Provision for reconveyance on-repay- 
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ment of loan— Nature of mortgage — Mortgagee 

undertaking to pay taxes--Whether changes nature 

of mortgage — Transfer of Property Act (IV of 

1882), s. 58 (a) > 

Under a mortgage, the mortgagor bound himself to 
repay the money on a certain day and conveyed 
the property absolutely to the mortgagee and there 
was the provision for re-conveyance by the mortgagee 
to the mortgagor on repayment of theloan On 
substitution of security the original security wasto be 
released by the mortgagee but only through a re- 
conveyance, and on sale of portions of the mortgaged 
premises the same was to be realised by the mort- 
gagee on fulfilment ofcertain conditions but also 
through such a re-conveyance : 

Held, that the mortgage was not an English mort- 
gage andthe mere fact ofhis undertaking to pay 
taxes and rate was not sufficient to change its character 
when the deed conveyed absolutely the mortgaged 
premises to the mortgagee in expressterms, subject 
to the proviso for redemption. In India a mortgage 
is a transfer of an’ interest in specific immovable 
property; in substance it is not the transfer of the 
whole interest of the mortgagor to the mortgagee. In 
determining such questions, cl. (a) of s8. 58, Transfer of 
troperty Act, cannot be ignored. Davip  Enras 
Durk Conen v, BAIDYANATH MUKERSI Cal. 274 


———— Equity attached to property—Purchaser with 
notice of equity, status of. 

If an equity is attached to the property by the 
owner, no one purchasing with notice of that equity 
can stand in a different positionfrom the party from 
whom he purchased. MutTutsamMi PILLAI v. ARARAYEE 
AMMAL Mad 762 
—_—~--— Eyidence~ Father mortgaging properly to 

daughter—Presumption regarding genuineness of 

transaction. 

The fact of the mortgagee being the daughter of 
the mortgagor does raise some suspicion about the 
genuineness of the transaction but suspicion cannot 
be substituted for evidence. MANGALA v. MAHADEO 
PRASAD Oudh 523 

Limitation — Acknowledgment by mortgagor 
after sale of equity of redemption— Whether binds 
transferee-—-Limitation, if saved. 

Amortgagor is personally Liable even if he has 
parted with the equity of redemption and it is, there- 
fore, against his interests to extend the period of his 
liability. Consequently, an acknowlengment by the 
mortgagor after sale of equity of redemption is bind- 
ing on the transferee and operates to save limitation 
for a suit to enforce payment of money charged on the 
property. Ifan acknowledgment gives more time to 
the mortgagee tosue, it also gives more time tothe 
mortgagor and the purchaser of the equity of redemp- 
tion to redeem the property. Mr. Roperr HEROULES 
SKINNER v, BANK oF UPPER INDIA, LTD. Lah. 245 


———Mortgage, suit on—Original cause of action — 
Invalid mortgage to discharge valid mortgage— 
Mortgage, if can be allowed to sue on original 
mortgage. 

Promisee of an insufficiently stamped promissory 
note can sue upon the original cause of action, but the 
mortgagee of an invalid mortgage cannot be permitted 
to sueonthe valid mortgage which the invalid mort- 
gage was intended to discharge, This part of the 
law regarding promissory notes depends upon the 
special characteristics of negotiable instruments, and 
it cannot be extended from promissory notes tomort- 





gages. BUBBARAYYA PILLAI v. PIC3AIPILLAI UDAYAN 
, Mad. 840 
Prior mortgage registered — Subsequent 


t 
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mortgagee not exercising due care and diligence— 
. Whether bound by prior mortgage. 

Where a prior mortgage was a registered one.and 
if the subsequent mortgagee had exercised.due care 
and diligence he could have discovered its existence, 
heshould be deemed to have accepted the property 
ingits already encumbered state and the prior mort- 
gage is binding on him, Frem Jawaure SINGA, 
Matas SINGH, Saran SINGH 7 MUNIOIPAL COMMITTEE, 
Konat . e Pesh. 63 
— Redemption —Subsequent, mortgagee's duty to 
redeem prior mortgage. 

A subsequent mortgagee is under an obligation to 
* redeem the prior mortgage by reason of the fact that 
the second mortgage operates only on theequity of 
redemption so as to placethe subsequent mortgagee 





on the same footing as the mortgagor in respect of the . 


‘prior mortgage. That is so when the prior mort- 
gage is binding on the puisne mortgagee but when 
it is not binding, the position would be that the 
subsequent mortgage would operate on the entire 
interest of the mortgagor as‘ ifit had not been 
burdened with a prior incumbrance. In such a 
situation the position of the subsequent mortgagee, 
though later in time, would be euperior to that of the 
prior mortgages, in view of his higher right. Ras- 
KARAN vp, KANHATYALAL Nag. 71 
. Subrogation — Purchaser covenanting to 
discharge. encumbrances discharging them—-Whether 
can claim subrogation. 

When property is purchased expressly covenanting 
to discharge prior encumbrances he cannot claim 
subrogation. Mutsusami PILLAI v. ARasayez AMMAL 

Mad, 762 

mere Substituted security—Karta of joint Hindu 
family mortgaging property held by family as co- 
sharer with other persons not being members of 
such family—Partition between such. co-sharers— 

Family receiving other property in lieuof mort- 

gaged. property— Mortgage, if can be enforced against 

such substituted property. 

In case of a mortgage of property by the karta in 
which the joint family was a. co-sharer along with 
others who were not the members of the joint family, 
the mortgage may be enforced against properties 
which under a batwara or revenue partition, have 
been allotted in lieu of the share of the mortgaged 
properties, Ganca Prasap Sao v. DULARI Saran 
SINGE Pat. 134 
Suit on purchase by mortgagee in execution 

of decree—Prior purchaser of equity of redemption, 

and not impleaded in suit, resisteng— Remedy of 
mortgagee-purchaser—Limitation—Cause of action 

~~ Limitation Act (IX of 1908), Sch. I, Art. 132— 

Prior purchaser's right to redeem. 

Where the mortgagee bringsa suit against the 
mortgagor but without impleading the prior pur- 
chaser of the equity of redemption whether by reason 
of his ignorance ofthe fact of such purchase or with 
knowledge of it and purchases one of the mortgaged 
items in execution sale, the purchaser of the equity. 
of redemption, though he purchased the property 
subject to the mortgage and though lie cannot get an 
absolute title in the property purchased, canuot be 
— affected by the procesdings to which he was 
not a party. Inthe circumstances he must still 
have the right to redeem the mortgage. Such op- 
portunity of redemption must be given to him. 
The mortgagee should riot be in a worse position if he 
is the purchaser simply because he was the mort- 
gagee that brought the suit without impleading the 
purchaser of the equity of redemption. He has got 
the two capacities, first his capacity as mortgagee and 
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secondly his capacity as purchaser. If he relies on 
his ‘capacity as mortgagee, it is open to him to 
bring a suit, viz, a suit impleading, besides the 
mortgagor, the purchaser of the equity of redemption. 
In such a suit the purchaser of the equity of redemp- 
tion has to redeem the whole of the mortgage amount 
though he purchased only one cf the items mort- 
gaged. There is no reason to split up the mortgage 
_for purposes of redemption. But sucha suit runs 
the risk of being barred by limitation which runs 
from the date when themoney became payable under 
the mortgage. The mortgagee by dropping his 
capacity as purchaser and going back to his capacity 
as mortgagee and filing a suit on the original mort- 
gage hasone advantage and another disadvantege. 
The advantage is that he can insist on the purchaser 
of the equity of redemption to redeem the whole 
mortgage. The disadvantage is that his suit is very 
often barred by limitation. In such a suit the 
purchaser cannot claim to redeem by payment of 
proportionate share of the mortgage onthe ground 
that the mortgagee haa purchased one of the items, 
for the mortgagee does not sue by reason of the cause 
of action afforded by the purchase. But in the second 
kind of suit, viz., suit based on the mortgagee pur- 
chaser’s right to possession, the -prior purchaser is 
entitled toredeem only the item of the hypotheca 
purchased by him by paying the proportionate part 
of the mortgage amount and the limitation for such 
suit ruus, from the date when there was resistance to 
‘the mortgagee-purchaser’s right to get possession 
or the date ofthe prior purchase, ifthe fact of that 
purchase is already known to the mortgagee, 
~ BAMBADIVA AYyAR v SUBRAMANIA Pruuar Mad. 856 
Motor Vehicles Act (VIH of 1914)— Prosecution 
under — Summons must specify rules, which the 
accused is alleged to have broken. 

Summons issued to an accused for an offence 
under the Motor Vehicles Act, must specify the rule 
or rules made under the Act, which the accused is 
said to have broken and unless this is done, 
the trial is bad. Itis extremely unfair to an ac. 
cused that a prosecution should be launched against 
him without the prosecution having madeup their 
mind asto the exact offence with which it is intend- 
ed to charge him. Mosammap Hariz y. IEMPEROB 

ae : Oudh 476 
Muhammadan Law—Glft— Admission by donor 
in registered deed that possession is delivered—~ 
W hether binding on him. 
- Admission made by a Muhammadan donor in a 
registered deed of guit that possession had been de- 
livered, is binding on him, and even if it does not 
amount to estoppel, it certainly throws a heavy 
burden on the donor to show that the statement was 
untrue and was false. JAMILUNNISSA v. MUHAMMAD 
ZIA l All. 824 
— m Delivery of possession— When not 

necessary—Gift of land by co-sharer who is in 

exclusive possession of village to another by 

registered deed—Actual delivery, whether essential. 

Although in order to make the gift complete, deliv- 
ery of possession is necessary under the Muham- 
madan Law, actual possession is not necessary. All 
that is required isthat steps should be taken to 
place the donee in a position to take possession 
effectively and invest him with authority for that 
purpose. Actual possession is not necessary where 
the property gifted is not capable of being possessed 
physically. 

Uonsequently a gift by a co-sharer in a village, who 
is inexclusive possession thereof, of an open plot to 
another co-sharer wh: isa pordanashin lady, by a 


© 
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registered deed reciting the fact that possession was 

delivered to the donee, is valid since the donee was 

in one sense in constructive possession of the plot and 

actual delivery of possession to her would be only 
symbolical. JAMILUNNISSA v. MUHAMMAD ZIA 

All. 824 

Glit—Revocation of gift after delivery of 

possession under Hanafi School. 

After possession had been delivered, the gift can- 
not be revoked under the Hanafi Law, JAMILUNNISsA 
p. MUHAMMAD ZIA All. 824 

Minor—Alienation by guardian--Nature of 

—Alienee, if can proceed against minor. 

An alienation of immovable property by a de facto 
guardian of Muhammadan minors gives the alicnee no 
claim which he can enforce against the minor. The 
transfer is not void and the minor can avoid the 
transaction. FIRM JAWAHIR Since, MARTAB SINGE, 
SARAN SINGH v. MUNICIPAL COMMITTEE, Kouat 

D Pesh. 63 
—— — —Mother, if guardian of minor. 

The mother of a Muhammadan minor is not the 
guardian and the position is not improved by calling 
her de facto guardian, Karima KHAN v. JAIKARAN 
GADADMAL . Nag. 543 
— —— Minority and guardianship—Alienation 

by de facto guardian not for legal necessity— 

Validity of—Ratification, question of, if arises. 

Alienation of immovable preperty by a de facto 
guardian of a Muhammadan minor where no neces- 
sity is proved isvoid. No question of ratification by 
the minor on attaining Majority arises as ratification 
applies toa voidable contract and not to a contract 
‘that is void in its inception, KARAMOHAND Pursuman 
ve VALI MugamMMaD PIROO Sind 310 

- Schools of law-—Presumption as to school of 

‘law followed by Muhammadan., 

In the absence of any allegation or proof to the 
contrary, it must be presumed that a Muhammadan 
is a Sunni and therefore governed by the Hanafi 
Law, dJAMILUNNISSA V. MUHAMMAD ŽIA Alt, 824 

Waqf—Creation —Use of word waqf, if 

NECESEATY. 

For creation of valid wagf the use of the word 
wagqf or of auy particular expression is necessary 
neither under the Shia Law nor under the Hanati 
Law. Musammap Qasim v, MunamMap Menny 

Oudh 629 

~—Provision in waqt for alienation of 
property in certain circumstances — Whether 
invalidates wagqi—Wagq! for spiritual benefit of 

Shia waqift—Validtty. i 

A mutawalli can in certain circumstances alienate 
a portion of the waqf property with the permission of 
the qazi and a provision made by the waqif himself 
or herself in the deed of wagf for the mutawallt trans- 
ferring a portion or even the whole of the wag 
property in special circumstances, cannot invalidate 








the wagf. The fact that a provision ina willis - 


made about intiqal (transfer) of the wagf property 
neither shows that no wagf was intended nor makes 
the wagf invalid. 

The proposition that under Shia Law the wagif 
cannot reserve a benefit for himself cannot be extend- 
ed to a wagif making a wagf for his spiritual benetit 
to take effect after his death. 

A Shia lady, made a will in 1espect of a certain 

shareheld by her in a certain village M. Suc 
stated that she was not going to give any share in the 
property to her eldest son. She set apart a 3-annas 
t pies share for her funeral expenses and for the ex- 
penses of roza, nimaz, haj, ztarat, majlis, ete., to be 
performed after her death, for her spiritual beneiit 
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and appointed her daughter as mutawallia or manager 
of this property. The 1emainiog 9 annas share was 
divided equally among her remaining two sons. 
The will contained the following clause: “The said 
daughter by virtue of this will should cause mutation 
of names of the said ghare effected in her own name 
gs mutawalli and from its income, if sufficient, other- 
wise by making a transfer, perform for meail ects 
of funeral obsequies, roza, nimaz, haj, ziarat and 
majlis, in the manner willed hy me,” The question 
arose, whether wagf was created in respect ot the 
share given to daughter : 

Held, (2) that the absence of the word wagf was of 

O consequence ; 

(ii) that the power of tiansfer given to her daughtef 
(mutawallt) was as a last resort; moreover, the term 
‘transfer’ (antigal) does not necessarily mean sale 
and by uging it the testatrix might well have meant 
a lease.or u mortgage which does not involve perma- 
nent alienation of the property. No doubt permanency 
is one of the esacntials of a wagf but if by intigal the 
tesiatrix meant only a lease or a mortgage, the perma- 
nent character ot the wagf was not impaired; 

(ttt) that the will created a valid wagf in respect 
of the share given to daughter. MUJAMMAD QASIM v. 
MusnamMMap Mgupt Oudh 629 
Mussaiman Waqf Act (XLII of 1923)—Mussalman 

Waqf Vairdating Act (V of 1313), ss 3, 2—Waat 

created among other purposes for support oy 

weqif's wife and descendunts— Whether excluded 
from operation of Act XLV of 1923—Wagf partly 

Jor. support of family and partly for religious 

purposes, whether exctuded from s. 3 of Act V 

of L913. Z 

Where a wagf is one for purposes of mainten- 
ance and support of the wagts’s wife, children and 
descendants 1t is clearly one such as is mentioned in 
s. 3 of the Mussalman Waqt Validating Act of 14.3, . 
under which a benefit is for the time being claimable 
by the waqıf’s wite and descendants. It 1s thus ex- 
cluded from the operation of Act XLII of 1925 by s. 2 
(e) of the Act. 

There is nothing in s. 3of Act VI 0f1913 to justify 
the view that wagy which are partly for the mainten- 
ance and support of the wagzf’stamily and partly 
for 1eligious and charitable purposes are excluded 
from the provisions of the section. MAHBooB BANDI 
v, MAhBOOR HUSSAIN KHAN Oudh 530 
Mussalman Waqf Validating Act (V. of 1913), 

$s, 3; 2. See Mussalman Waqt Act, 1y23 530 
not mentioning 

anterest — Selling of such hundi by payee witn 

endorsement undertaking to pay twnterest— 

Presentation—Vendee, whether entitled to interest 

from payee under hundi from due date till date of 

realization of princtpal money. 

A drew afhundion B ina favour of C who sold 
it to D with an endorsement to pay certain rate of 
interest, though originally there wus no mention 
of any interest therein. When the hundi was pre- 
sented to A and B, the payment was refused but 
then B paid the amount. subsequently D claimed 
interest trom Q : 

Held, thus D was clearly entitled to judgment for 
the amount of interest stipulated on the endorse- 
ment from the due date, that is to say, sixty days 
after the dute of hundt until the date ot reaiisatiun 
of the principal amount trom a and B. Sau kKapna 
KRISHNA V. JAMUNA PRASAD BINGA Pat. 66 
Negotiable instruments Act XXVI of 1881), 

$. 28—Pro-note not showing any person other than 

person executing t as tiable—LPerson iradle. 
, The person liable on a pro-note is the person whose 
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name-eppears on the face of the bill and-'no other: 
person can be held liable. unless it is clearly indicated 
on the face of the instrument that the agent is‘acting: 
in his-behalf. And- where there ‘issno indication on 
the face of the pro-note that any person ‘other than 
thie personexecuting it is- a- real debtor, the person 
executing itisliable under ity Bank or Binsar Ltn? 
v, M@puusupan Lan Pat. 451 
N.-W. F.P. General Clauses Act (ll of 1932), -ss. 

4 (36) and 26. Ses Evidence Act, 1872; s. ERD 


Northern Indla Canakand Drainage: Act‘ (VII 

of 1873),s. 68—Order under, granting application 
a for new: warabandi—Swxit to set aside - order—Onus 

to show that order is unjust is on plaintiff.‘ ; 

In a suit to set aside an order of the executive 
engineer passed under s.: 68,- Northern: India Canal 
and Drainage Act; granting an- application for: new 
warabandi, by a person aggrieved ‘by thé order; the 
onus to show- that the- order -is unjust’-and~ inequit- 
able ‘or - otherwise. improper’ liés* on © the- plaintiff.’ 
Batwant Sineu v Basant KAUR Lakh. 463 


‘Nulsance—Obsiruction ‘on ‘public -road ~ Suit for 


removal—Special injury must be proved: ; 
The plaintiff is not entitled to’ maintain a suit'for 
demolition of a wall ‘built by thé defendant-on‘a 
public road, on the ground that it caused-obstruction: 
to his-bullock cart: without- proof-of special injury. 
Srra Raw v.\Porro LALL Ough 495 
Official Trustees“ Act (ll Of 1913), S- 7. Sz 
Married-Women's Property «Act, 1874, 8.6 912 
Onus—Burden-of i proof on pleadings and-burden of 
- rebutting prima facie ‘case—Distinction.: : 
The-.burden~ of-' proof ‘on- the~ pleadings: whick 
remains constant ‘is different :fròm the + burden of 
proof -as it is used in-thé-more restricted ‘ sense’ of 
the- burden: of adducing cogent- evidence in rebuttal 
of -a--prima-facie-case made‘ out by one's- opponent: 
If-.in:.adducing such- rebutting evidence~a «doubt: 
is. created ’in-the: mind iof-the Gourt:' as to which 
version -to-- accept; then : the- party ‘on’ whom-the- 
burden of--proof onthe pleadings- rests -has--failed- 
to ‘discharge that burden; but if having established 
a prima facie case-'on the: pleadings such prima 
facie-case remains ‘ unanswered; or if> the: answer 
given: is ‘such as--to fall short of ‘creating ` any 
serious doubt in the mind ofthe Court, then: the 
burden: of: proof--on tho- pleadings -hás » been vdis- 
charged. Maune- Hoot: v,:Orrioran RÉOEIVER 
MANDALAY « -> Rang. -471- 
Oudh Estates Act{l of:1869), 8-22 (7)— -Female 
in possession of taluga for life only—Gift ta hèr- 
of:under-propetary~ rights in certain villages in 
. taluga —Merger, whether takes: -ejffect—HinduLaw: 
~ Waidow:—Merger.’ BS eee 
Where under-proprietary rights -in.some: villages’ 
ofua:taluga are gifted to a-female- who’ under 
the-;Oudh Estates Act,- is ~ in: possession~ of -the 
taluga only -as- a -life -estate- and tis- not-absolutely 
entitled to it, the under-proprietary - rights:do.. not 
merge-.in the estate. A` subject -has-no ‘right ‘to 
impose. upon lands or-other property any-limitation 
of ‘descent which. is.at-variance with the -ordimary’ 
law-of descent of property applicables in ther case-and;: 
therefore, the merger ‘of-lesser estate: cannot be 
allowed: where the result will- be-to-apply -a -rulo of: 
succession: to: the-rest-of the estate varying -the rule 
provided -by-the personal law of the parties to whom 
the said estate belongs.. W-hile~the-taluga-held by 
her ig to devolve after her death aceording to ~ the 
provisions of the Oudh Estates Acb tthé under 
proprietary rights- gifted’ to- her are~her personal 
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property ‘and -would go’ to her stridhan heirs, and 
where’ the donee has not made any declaration under 
8. 32-A of the Oudh Estates Act, the under- 
proprietary rights gifted. to her cannot merge in 
her superior~ proprietary. rights. Sugarast v. 
RÁMESHWAR'PRASAD SINGE Oudh 643 
Oudh'RentAct (XXII of 1886), s,154 (1), (2— 
Incumbrance created in 1913—Mortgagee entering 
into possession in 1916 —Rent falling in arrears in 
- 1923-24—-Sub-s. (1) of s. 154, .whether applies— 
: Sub-s, (2), whether applies also to involuntary 
transfers: 

The incumbrance was created in 1913. The 
mortgagee also entered into possession in June 
1916, and the arrears of rent in question. fell due 
long: after in 1923-24 : 

Held;that subis. (1) ‘of*s. 154, Oudh Rent Act, 
applied. R = 
~ Querry.— Whether `s. 154 (2), Otidh Rent Act, ap- 
plies only to ‘cases of voluntary transfers, and has 
no application to thé case of an auction-purchaser. 
Benı Raw v. D. R. KUNWAR Oudh 788 
Oudh-Sub-Séttlement Act (XXVI of 1866), s.1, 
~ Schy, r. 7 (3)Rules, whether. have force of law 

-Percentage of, malikana payable by under- 

proprietor. to .taluqdar, 

Under r.- 7 (3); in thé Schedule of the Oudh 
Sub-Settlement ‘Act of .1866,' in no case can the 
amount4payable ‘during the currency of the settle- 
ment ‘by theunder-proprietor to .the talugdar be less 
than the -amount:of the revised Government demand 
and with the addition ‘of 10 per cent. as malikana and, 
by s.-(1)' of thé Act-these rules have the force of law. 
NIZAMUDDIN ‘AHMED v, ZAKI HABAN. Oudh 152 
Part performance: Sez Transfer of Property Act, 
--1882, 5. 53-A - 843 
Partition-ActiiV of 1893)),8. 4—Construction of. 


-— Held, on-conustruction of decree, that defendanta., 


were not entitled ` to benefit of s. 4. 

Though’s.4, Partition Act, was enacted for. the 
béenefiti of ‘the defendants in_a.partition suit, its 
involves-a statutory interference with thé legal rights 
of thé plaintif “and it isnot unreasonable that -it 
should ‘be-strictly., construed so as .to limit that in- 
terference: 

‘In a partition 'suit'it was decided under s. 4, Parti- 
tion-Act;‘thatif‘the defendants pay ;a certain sum-of 
money into Court,;the plaintiff “should execute a sale 
deed-of the share purchased by him in adwelling 
house belonging to theundivided family, in favour.of. 
thé -defendants:and ‘that the plaintiff do recover from 
Qourt the said sum. But ‘the defendant failed to 
deposit‘the sum~ 

Held; that thé decree read with thé relevant portion 
of-the judgment, ‘proposed tha execution. of the sale 
deed-to the payment of the said sum .and made it 
conditional uponit;’ that the defendants having failed 
todo so, the plaintiff continued to bé the owner of 
the property and the defendants could ‘not claim the 
béenefit’dfis,/ d S. Sy Suppamanya Sastry v. Sunk 


GHANNU ' i Mad. 18 
Partnership: i l 
Ser Jurisdiction ` . 268 
Seg Practices > - 743. 





—Death -of ‘one partner—Estate, if liable for 
obligation incurred ‘bj firm after his death — 
Father and elder son: partners—Death of father— 
Acknowledgment by elder son after death— Whether. 
binds: -younger son who was.not a partner—~Contract 
Aet- (IX of 1872), s. 261.~ 
Under 8.261 ‘of-tha Contract Act, thé estate of a 

partner; who has~diedyis not, in the absence of an 
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express agreement, liable in respect of any obligation 
incurred by the firm after his death. That part of 
the estate of a deceased partner whichcame to his 
son who Was not a partner will not ordinarily be 
liable in respect of any acknowledgment made by 
another partner after the death of the father. 
Munamumap SAID v. PUNJAB NATIONAL Banx, LTD. 





i Lah, 686 
— Dissolution and accounts—Suit for — 
Defendants pleading set-off against counterclaim 


against jfirm—They must establish validity of 

clatms— Practice—Evidence—Pariy not given oppor- 

tunity to produce evidence in. lower Courts on 
essential issues—Case remanded—Privy Council— 

Remand. 

Where in a suit by one of the partners against 
others, for accounts and dissolution of partnership, 
the defendants rely on certain set-offs against 
cross-claims made against the firm they must estab- 
lish the validity of the claims against the firm 
so as to show the propriety of their action in com- 
promising in respect of them. 

Held, that while it was true that upon certain 
heads: of dispute, the appellants, before the Subor- 
dinate Judge and the High Court, contested the 
questions of fact on the basis that the books of the 
firm and any other material already in evidence 
afforded sufficient proof of their claim, their Lord- 
ships failed to find that the course adopted by 
the Subordinate Judge had provided the appel- 


lants with any proper opportunity to vouch by 
sufficient evidence the entries now in contest. lt 
was not reasonable that the dispute should be 


decided without giving to the’ appellants a full 
opportunity of supporting the entries made by 
them in the firm's account books by independent 
evidence of payment. Though the appellants were 
seriously in fault for having attempted to succeed 
upon these points without producing independent 
evidence, their Lordships thought it necessary (on 
terms as to costs) to allow the appeal in respect of 
these matters and to send them to the High Court 
in order that the High Oourt may frame issues and 
refer the issues to the Court of the Subordinate 
Judge for evidence and findings. Their Lordships 
did not consider that these matters could properly 
be dealt with by admitting as further evidence 
before them, Kuunnr Lau v, Damopar Das 


P G 326 
Penal Code (Act XLV of 1860), s. 21. SB 
Punjab Excise Act, 1914, s. 8 772 


—— $, 84—Conditions for applicability of--No 
evidence available as to state of mind of accused 
immediately before or after offence—Proof as to 
accused suffering from grave mental depression, 
etc.—No motive for murdering wife and daughter 
—Case, if falls under s, 84. 

Section 64, Penal Code, requires it to be proved 
that at the time when the offence was committed, 
the offender by reason of unsoundness of mind was 
incapable of knowing the nature of the act or that 
he was doing what was either wrong or contrary 
to law. It would be obviously very difficult ordina- 
rily to prove the precise state of an offender's mind 
at the time of the commission of an offence, but 
some indication thereof is often furnished by the 
words or the conduct of the offender while com- 
mitting it, or immediately before or after the com- 
mission of the offence. Where no such evidence is 
available andthe evidence establishes beyond doubt 
that the accused’s mind had been unhinged by 
the death of hie son, that he was suffering from 


INDIAN OASES 


(1937 
Penal Code—contd. 


grave mental depression and insomnia, was subject 
to delusions and occasionally became violent,and the 
accused had no motive whatever for committing 
the offence of murdering his wife’and daughter and 
of attempting to murder another daughter, the 
conclusion is irresistible that he must have 
committed the offences without realizing the 
nature of his act. Dewa Ram v. Emppror e 
Lah. 431 


~-—§, 84—Insanity, plea of—When avails— 

Nature of proof required—Held, on evidence that 

accused knew that he was acting contrary to law 

and that the possibility of insanity would not 
absolve him from his criminal liability im absence 
of affirmative proof of the kind of tnsantty referre 

to ins. 84, 

Insanity affects not only the cognitive faculties of 
the mind which guide human actions, but also the 
emotions which prompt the actions and the will by 
which actions are performed. It is only unsound- 
nesa of mind which materially impaiis the cognitive 
faculties of the mind that can form a ground of ex- 
emption from criminal responsibility, the nature and - 
the extent of the unsoundness of mind required being 
such as would make the offender incapable of knowing 
the nature of the act, or that he is doing what is wrong 
or contrary to law. l ; 

Heid, on evidence that there was no room to doubt 
that accused knew what killing was and meant to 
do it, knew what he had done already, knew 
who were the persons whom he had killed and 
where they lived and the way to that place. 
Therefore, so far as the nature of the aet was con- 
cerned, the accused not only was capable of knowing 
it but did know it as wellas any sane man, The 
confession also showed that the accused had a clear 
recollection of what he had done. The presumption 
was that he was responsible for his action unless the 
kind of insanity referred to in s. 84, was affirma- 
tively proved and a mere possibility that he might 
have been insane, would not absolve him from Ori- 
minal liability. EMPEROR v. GepKa GOALA {e 

Pat. 74 


—-§, 100--Squeezing of testicles of accused by 
deceased—Accused picking up knife lying nearby 
and giving blows to deceased—Case, if falls under 
8. 100. 

During a quarrel the deceased caught hold of the 
testicles of the accused and pressedthemhardas a 
result of which the accused losing his self-control, 
struck the deceased two blows with knife lying 
nearby ; 

Heid, that the squeezing of testicles could result 
in death and that, therefore, the case fell under s. 100, 
Penal Code, inasmuch as it could be said that the 
accused had apprehension of deathor grievous hurt. 
SARDARI LAL v, HMPEROR Lah. 25 
-——S, 120-A—Conspiracy —Evidence required to 

prove — Agreement, tf can be inferred from 

collateral acts. 

To prove conspiracy there need not be evidence of 
direct concert nor even of any meeting together of the 
conspirators. The agreement can be inferred from 
collateral acts but these acts must show a common 
plan so as to exclude a reasonable possibility of the 
acts of the conspirators having been done separately 











and connected only by coincidence. NITAI CHANDRA 


JANA v, EMPEROR Cal. 2015 B 
-— ~ -§.120-B. See Criminal trial 838 
—- $. 124-A, SEE Criminal Procedure Code, 
1898, s. 408 (c) 874 
—$, 124-A-—Conviction, when canbe based on 
abstracts taken down from speech of accused, 
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An accused prosecuted for an offence under s. 124-A, 
Penal Code, can be convicted on the basis of the 
short abstracts taken down, from his speech, if the 
portions taken down are ‘of seditious character. 





Keisina CHANDRA PANGORIA v. EMPEROR All. 874 
.+ —-——8,149, Ser Criminal Procedure Code, 1898, 
s. 209 780 


--—-0—§, 182—Complaint against conduct of Police 
to District. Magistrate—Order ‘file’ on complaint 
—Subsequent prosecution of petitioner under s3. 182 

_ Held, petitioner could claim that sanction of 
District Magistrate was necessary for prosecution 
—Proceedings, held, should be quashed. 

A petition against conduct of the Police was ad- 
dressed to the District Magistrate. It bore the 
necessary court-fee, It contained specific allegations 
of maltreatment of the petitioner and illegal acts of 
high-handedness and ended with a prayer for in- 
quiry and for justice being done. The District 
Magistrate passed the order “ file” on the petition. 
A year later the petitioner was prosecuted for filing 
a false complaint : 

Held, that in every respect this petition complied 
with the definition of a complaint as coutained in the 
Oriminal Procedure Code. The order ‘file’ on the com- 
plaint did not amount to the final dispossl of that 
complaint. So longas the applicant was not being 
prosecuted under s. 182, Penal Code, he did not ask 
for an inquiry. Buthe was entitled to have his 
complaint disposed of according to law and to claim 
that before he is prosecuted the necessary sanction 
of the District Magistrate or of such other Magis- 
trate to whom his complaint was transferred for 
disposal, wasobtained. Hence the proceedings should 
be quashed. Mguyroo Vanko RABARI v. EMPEROR 

Sind 608 

—8, 182 —‘Gives information’, meaning of— 
Statement to Police Oficer in inquiry under s. 161, 
Oriminal Procedure Code (Act V of 1898)— 
Statement of witness called by defence in Depart- 
mental enguiry—Whether ` can form basis of 

va Conviction. : 

Tha expression ‘gives information’ in s. 182, Penal 
Oode means to volunteer information and is not in- 
tended to apply to a statement made in answer to 
questions put by a public servant. Statements made 
by witnesses to Police Officers under s. 161, Oriminal 
Procedure Code, cannot, except in very special circum- 
stances, be regarded as ‘gives information to a public 
soryant within the meaning of s. 182, Penal Oode. 

Ifa statement made by a witness to a Police 
Officer under s. 161, Criminal Procedure Code, cannot 
in general form the basis for a conviction uader s. 182, 
Penal Code, stillless can a statement ofa witness 
called for the defence at a departmental inquiry, 
U Hrag v. R. P., ABIGAIL Rang. 854 
—8,188—Criminal Procedure Code (Act V of 
1893), s. 144—Order under, directing petitioner to cut 








bundh or show cause against order—Magistrate - 


not satisfied on cause shown—Failure to comply 

with order—Prosecution under s. 188—~Held, order 

was not without jurisdiction. 

A Magistrate passed an order under s. 144, 
Oriminal Procedure Gode, directing the petitioner to 
cut a bundh or to show cause against the order. The 
petitioner appeared and showed cause. The Magis- 
trate was not satisfied with the explanation and 
declined to cancel the order. .The petitioner failed 
to comply with it and was prosecuted under s. 188, 
Penal Code: 

Heid, that though such an order must to some 
extent be infructuous, inasmuch as a failure to 
comply with it before the time for showing cause 
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had elapsed would not be punishable, it could not 
be said thatthe order was made without juris- 
diction. By its very terms s. 144 empowers the 


- Magistrate to direct a person to take certain order 


with certain property in hbis possession: in the 
present case the Magistrate had jarisdiction to 
direct the petitioner to cat the bundhk. BALARAM 





Dry v, Pran RAM CHATTERJEE Cal. A99 
—~-9, 193. Seg Civil Procedure Code, 1908, - ae 


s. 193—-False evidence—Witness deliberately 
deceiving Court — Ssubsequent application weeks 
after to correct statements — Held, prosecution 
proper. 

Although witnesses should be encouraged to speak 
the truth and not bound down to falsehoods, this 
purpose will not be achieved ifa witness is allow- 
ed to leave the witness-box, having deliberately 
deceived the Oourt by his falee evidence, with the 
knowledge that he can weeks after, if he fears a 


„~ 





prosecution for perjury, be recalled to correct his 


false statements, Tosay that in no case should a 
witness be prosecuted if at any stage in the course 
of a trial, however prolonged, he be recalled on his 
own application or on the application of any one 
else to speak the truth is, to go too far. 

Where, therefore, a witness who deliberately 
deceived the Court by giving false evidence is pro- 
secuted under s. 193, Penal Code, and after some 
weeks he applies tothe Court to be examined again 
to correct certain incorrect statements made by 


im: 

Held, that it ia true a witness must be allowed a 
locus poenitentiae in the interests of justice, but 
there must be some reasonable limit as to its extent, 
and in this case, that reasonable limit has been 
far exceeded. TroomaL QBRIMAL v. ALI MUHAMMAD 
Suau RASHIDI i Sind 360 


-~§$.193, 192—Reckless accusation against 
Magistrate, etc., in affidavit— Action to be taken. 
Where in an affidavit an accused person has made a 

reckless accusation against the Magistrate as well as 





- the Government Advocate and the Deputy Superintend- 


ent of Police, it is expedient in the interests of justice 
that he should be called upon to show cause why he 
should not be prosecuted under s, 193 read with 
s. 199, Penal Oode, for affirming a false affidavit. 
K. L. GAUBA v, EMPEROR Lah. 586 


ss. 197, 198,196 —Ss. 197 and 198 must 

be read together —Certificate referred to in 3. 198, 

nature of -Offence under s.196—Evidence sought 

to be used, must be proved to be in existence. 

Section 198, Penal Code, must be read along with 
s. 197. Upon reading these sections it is manifest 
that the certificate which is referred to ins, 198 
must be one which is either “ required by law to be 
given or signed `“ or“ is bylaw admissible in evi- 
dence”. Section 197 contemplates that." the cer- 
tificate * should by some provision of law be ad- 
missible in evidence as such a certificate without 
further proof. 

Consequently a person cannot be convicted for an 
offence under s, 198, Penal Code, with reference to 
filing a birth certificate of his father from the 
President of the Municipality since the certificate can. 
not be treated as evidence, unless it is formally 
proved by the Ohairman who granted it. 

An offence under s. 196, Penal Code, canbe held 
to have been committed only if it is shown that the 
evidence which the accused used or attempted to 
use as true or genuine was in existence at the time. 

Accused relied onan entry inthe almanao of a 
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witness who had: appeared in the Court, in:obedience 
tothe summons issued on him. He was neither 
examined nor asked to produce the almanac. Thus 
there was no material befcre the Court to enable. it 
to; hold that thealmanac.which witness had been 
called -to produce: was in-existence or that it con- 
tained.any false entry : 

: Held,.that the charge under s 196, had. not «been 
brought. home against the-accused. Kumar OHOWDHURY 
V. EMPEROR Pat. 997 
<8. 211. Ses, Legal Practitioner - 891 
~ss. .300,,..Excep. l} -304 Part , 1— 

. Provocation — Accused .-seeing his--wiferwith: her 

paramour but not in act of intercourse — Accused 

‘killing wife—Offence—Sentence, 

Where the.:accused.:found his wife who-was six 
months advanced in: pregnancy and -her: paramour 
together in his house but: not-in.the: act. of sexual 
intercourse and killed her on-provocation : 

. Held, that: taking into. account the nature and 
temper ofthese people .of the elass - of. the .accused, 
when: their. honour, .or . perhaps ‘the - possession—of 
their. women, was -concerned:the- case- fell within 
Excep. Ito s..300, Penal Code. 

: Held, however, that:this was mot, a case where the 
provocation was so extreme, as to call fora lighter 
sentence. 

{Conviction jfrom .one under- s. 1802 altered. to. one 
unerd s. 304, Part I, and the sentence‘of transportation 
for life was. reduced: to 10-years' rigorous imprison- 
ment.]- NAUKAR: MouLepino v,- EMPEROR  Sind:827 


—————S,.300, Part IV—Applicability— Act. done 

* deliberately--Part IV;.2f applies. 

` The provision in ‘the’ fourth part’of g. 300, Penal 
Gode, applies’ to: a person who commits.an act of 
nature referred to and has no intention of causing an 
injury-.to.: any~particular -individual. "Where ‘the 
accused has deliberately fired shots at the “deceased, 
this ;provision-does not. apply, MANINDRA; Lau-Das v. 
EMPEROR Cal.. 29 
--S..302.,SER Criminal trial—Sentence 785 


— s! 302-—Premeditated - murder by person 
setting ouf to execute'their-own sentence: of death 
-Absence ~of- immediate ` ‘provocation: and hasty 
-action in-response-—-Held, . sentence of: death waa 











“proper. 

The High ‘Court will'al ways set its face against private 
individuals, whether they be Balocchis: or-members 
of. any other.tribe, executing their own sentences - 
of death. — 

A. bandof armed Balodchis, setting out delij- 
berately to execute a.sentence of death which.they 
or others had passed, ‘committed a deliberate, auda- 
cious and, premeditated murder. There. was no. dm- 
mediate provocation . and. hasty action in response 
but the. accused. set. themselves.as executioners : 

‘Held,.that the only proper sentence was: the sen- 
tence of death. But as Government had. not moved, 
for enhancement of: sentence, of transportation- for 
life. and some . considerable time „had. passed, the 
sentences were confirmed and not enhanced, ~Munam- 
MAD MURID. RIND v.. EMPEROR - Sind605 
—SS: 302; 149.. Szz.Oriminal trial 785 
. $8..302, 300,.. Excep..-l—-Aceused -and 
deceased carrying.on. intrigue with: a. woman— 
„Accused finding deceased at her. place-—-Provocation 
— Attack with . lathi. blows-— Deceased:-dying— 
:Held, case. did: mot icome under Excep. 1 to: §.:300 
Py ena REA, for life substituted. for 
death, 

Provocation given by. the: -sight:.of, misconduct on 


~ ” ~ wm 
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the:part of a mistress isin the eye of law -a very 
different ‘thing from provocation given by the sight 
of misconduct.on the part of a wife. 

The accused and the deceased. were ‘both carrying 
on an intrigue with acertain: widow. On the.night 
in question, the deceaséd visited her, 
afterwards the accused arrived. While he was.still 
outside her room the deceased went out of the- wom. 
The two-men-had some words, and then started 
struggling with each other. Inthe -end the accused 
dealt: the deceased two: blows, on the .head with his 
lathi and the.deceased expired ‘while. he was: being 
carried to the hospital. There was a fracture ofthe 
skull; death being -ascribed- to shock-and intra-cranial 
haemorrhage resulting’ from the fracture. The:ac= 
cused was.sentenced under s: 802, Penal Oode: 

„Held, that every case must be: decided: on its own 
facts, and. in.the _present case, although the accused 
was doubtless provoked by finding his rival. at his 
mistress's’ house, that provocation could not be des- 
cribed-as grave-and sudden so as to entitle him .to 
the benefit of Excep. 1 of s. 300, Penal Code and that.it 
must be-held that the accused.in the present case must 
have: known, that. by striking the.deceased three 
times onthe head with a. lathi he was at least. likely 
to cause his . death. . 

- Held, however, that. in view of the fact that he 
received a certain amount of provocation, and acted 
without premeditation, there«was just ~ sufficient 
reason to substitute for the sentence of. death the 
sentence, of ::transportation: for: life. Smzo.Ram v. 
IimPEROR Oudh 341 


S, 304, Part. Il. Sze Criminal. Procedure 
Code, 1898, s. 209 *" 780 

-$3324—Fracture’, significance of—Cut on 
head with knife — Skin and -membranes outside 
ekull cut ‘through — Knife . touching skull bone 
‘causing injury to, surface but not cracking it— 
Held, offence fell under s. 324. 

.The. primary meaning of the-word “ fracture " is 
“ breaking", “though it is not necessary inthe case 
of a fracture of the skull bone that.it be divided 
into two separate parts because, it may consist 
merely. of a crack; but if it isa crack, it must be a 
crack which. extends from the outer surface of the 
skull to the, inner surface. 

‘Where, therefore, on a cut. on the head with a 
knife the skin .and membranes outside the skull 
bone were cut.through.and’ the knife then touched 
the. skull bone and .perhaps. caused some injury~to 
its surface but did not cut it through and did not crack 
it, ‘though’ it may be.that thé knife cut through the 
substance of\the. skull bone toa very small extent, 
there is nothing which even remotely suggests a 
fracture aùd' the accused is guilty .of offence under 
s. 824, Perial Code. Maune Po Yiv. Ma E Tin 

Rang. 753 


———=———=§S, 325, 149. - Ser’ Oriminal Procedure 

Code, 1898, s1209 780 
—S. 326. ‘Sue Criminal trial 1838 
—S, 336—Accused's-house stoned -by -people-in 
inetghbourhaod—Accused' firing shots to - frighten 

them—Held, conviction under s. 336. was wrong. 
‘The accused's house -was' being - stoned: and: he 
fired- his gun in-all directions merely.to frighten 
oft and- prevent.pergons who ‘were throwing ‘stones 
and. to: prevenut their continuing to do so. ‘He 
was‘convicted under s. ‘336, Penal Code: 

Held, that the conviction must be set aside 
for: three reasons: ‘/2)« that ‘the ‘firing of the: gun 
Was? notea rash: and. negligent-act but a deliberate 
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act and, therefore, s. 338, ` Penal. Oode, -had 
no application; (it) there was no proof that human 


life was actually endangered; and (iii) that prima: 


facie no: offence was committed because the gun 
was: fired merely to warn the people who were 
throwing -stones and: not with. the object. of hitting 
them. Maune Ba Kyr v, EMPEROR Rang. 278 
~a- 8, 341. SEE Penal Code, 1860, s. 448 -909 
S. 353—Search.under's. 71, Bihar and'Orissa 

~ Excise. Act: (II 2 of 1915), by Excise Sub-Inspector 

—No reasons for search -recorded —- Accused 

assaulting—Whether -offence under s.:353—Search 

cunder- s. 74, whether can be carried out: in night 

.The recording :of 1eas0n before search, is provided 

for both under -the Criminal Procedure Code-and 
underithe Bihar-and ‘Orissa Excise :.Act,: and is. in- 
tended to: protect the liberty of citizens-and avoid 
useless:.and unjustified searches. If an-officer before 
roceeding to search has:to record his reason he will 
ave to apply. his:‘mind to'the facts and. the sufficiency 
ofthe information:on the basis .of which -he wants to 
search, -Where no reasons are recorded as required 
by s..74;-Bihar and Orissa Excise Act,.and the 
Excise Sub-Inspector searching the house is assault- 
ed: by :the accused, the accused cannot- be convicted 
under: s...353, Penal: Code, since ‘the: Sub-Inspector 
cennot: be said to-be acting in exercise of: his powers. 
~Search.under s: 74, can. be-made during day or 
night.. CHANDER PRASAD v, EMPEROR Pat. 784 

S, 366. See Oriminal trial 464 
eon SES 448, 341 — Accused convicted under 

8. 448—Accused putting forward every fact 

required for conviction under s. 341—Alteration.of 

- conyiction to one under s. 341—Legality of. 

‘Where the accused ‘was convicted under s. 448, 
Penal'Code; but in his own’ defence the accused put 
forward every fact-which would-be required for a 
conviction under s. 311; he put forward'the fact ‘that 
he:and the complainant were joint ownersof the 
property; he‘admitted'that he put the padlock onthe 
door and locked if : i 

- Held, that ifthe charge were altered from one under 
s: 448 to‘one : under: s. 341, Penal ‘Code, the accused 
could not be prejidiced. Ratt Ram v. EMPEROR 

Rang. 909 
meS, £57;°411, See Criminal’ Procedure Code, 

1898; s. 239 (e) 303 
~- : S: 477-A—Essential ingredients of —‘Intent 

-to defraud, meaning of--Manager offering bribe 

‘out ‘of- company’s funds~- Intention to promote 

company's -interests—0 fence; if committed. 

. One of the most important ingredients of B. .477-A, 
Penal Oode.is ‘intent to ,defraud’. . This expression 
implies conduct coupled with intention: to deceive and 
thereby.to injure ; imother words “defraud” involves 
two. conceptions, namely, deceit and injury to the 
person deceived, that is, infringement of some legal 
right possessed by him :bui. not necessarily depriva- 
tion of property. Where, therefore,.the:manager of a 
company offers bribe out of.the funds of the company, 
his intention being not. +o cause. any injury to.the 
company. but:on-the contrary to promote .its,-interests, 
though his act:might- be;-punishable under another 
section of. the Penal Code, yet: itis.clearly, not punish- 
able unders. 477-A, . Penal: Code. 

What the law- punishes is anact -that, causes harm 
illegally to any. personin. body, mind; reputation-or 
property, or an attempt : to :commit such .an-act. 
Thereforeanybody who has committed an-act-.not 
with the intention.of causing, an injury to.anybody 
but with the. intention of promoting the . interests-of 
others is clearly . not .-punishable „under the 
Gode, Oxa: Booy: Hook v.,MPEROR | 
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—___=§, 498—Gist of offence under—It-must be 
‘shown that wife left by reason of act or assistance 
proceeding ‘from accused, 

Section 498, Penal Code, has no doubt been enset- 
ed for.the protection of the husband's rights, and 
any. disposition of-the woman or any consent or 
willingness on her part would be perfectly immate- 
rial to the- guilt:of the prisoner. At the same time, 
there. must be some influence operating on .the 
woman, or co-operating with her inclination at the 
time ‘the final ‘stepis: taken which causes a sever- 
ance: of the woman from her husband,- for the pur- 
pose of causing such step to be taken. It is not 
enough to constitute an offence under s. 498 that 
the woman left her husband's house or that she was 
afterwards scen passing along with’ the accused. It 
must be ‘shown that she left by reason of any, act 
or assistance proceeding frém the accused.’ Hossain 
METHOR v. EMPEROR Cal. 903 
————ss, 506, 503—585. 506, scope of—Whether 

applies. to actton of solicitors endeavouring to 

. protect their lay clients—Materials to show threat 
should be produced—Firm, if can commit: offence 
under.s. }06-—Held, on facts letter dtd not amount to 
intimidation. 

Section 506, Penal Code cannot be applied to the 
action of professional advisers: endeavouring to pro- 
tect their lay clients from what, they are of the 
opinion, amount to criminal attacks of a defamatory 
character. Before process can issue at the instance 
of a party he must produce some materials to show 
that the opposite -pariy threatened him with injury 
to hie person, reputation or property. A firm cannot 
commit an offence under s. 505, 

After the accused was no longer in the employ of 
a company he adopted the course ‘of circularising a 
number of Firms and ‘Government Departments mak- 
ing prima facie: defamatory accusations against his 
former employers. For the purpose of self-protection 
this Firm instructed their’solicitors, in-regard to these 
circulars and in the usual course, acting with perfect 
propriety, ‘they warned .the respondent ofthe con- 
sequences ‘of continuing to issue these statements; but 
they were prepared, so they said in one of their 
letters, to refrain from instituting criminal proceed- 
ings against him if.:he. was prepared togive an 
undertaking not tocontinue these circulars. So far 
from giving this undertaking. he invited prosecution 
and consequently. the Firm,.by their represent- 
atives, instituted «a complaint against the accused 
under .s.- 500, Penal Gods. A -few weeks- before 
this. was-done and whilst the: correspondence with 
regard to the : defamation case. was- still going. on, 
by way of acounterblast, accused proceeded to launch 
a complaint under s. 506 against the firm represented 
py their directors : 

"Held, that the -letter on. which..the. action under 
3.506 was based-could not. be, regarded..asa threat 
within the meaningofs. 503and the proceedings 
ought to be-quashed. T. G, STUDDERT v. J. F., Logan 


. Cal, 367 

Plaint—Ameadment. SRE Limitation Act, 1908, s: 22 
405 
Pleadings: Sze Practice : 102 


———-Fraud—Plaint, if should disclose evidence 
by which fraud (isto be established. 

‘The use.of: such general words. as. ‘fraud’ or; ‘col- 
lusion’ is ineffectual .to give a fraudulent colour. to 
the, particular statements of fact in.the plaint unless 
those statements taken by- themselves are. such as to 
imply: that: a fraud has: actually been committed. 
The: plainty.should set forth the particular circum- 
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stances in which fraud was committed or from 
which it can be inferred but need not disclose the 
evidence by which fraud is to be established. D. A. 
Creet v. FIRM Gancaras QULRAJ Cal. 214 
Plaintif not specifically denying allegation 

in written statement—Allegations, whether should 
be held proved. eS 
What holds goodas regards the allegations in the 
plaint does not hold good as regards the averments 
in the wriiten statement. Therefore the allegations in 
the written statement by the defendant cannot be held 
to be proved merely by the absence of their specific 
denial by the plaintiff, Bank or Benar LTD. v. 
MADUUSUDAN LAL Pat 451 


Police Act (V of 1861), s. 34— Essentials for 
conviction—Accused drunk and not capable of 
taking care of himsebf--Whether sufficient for 
conviction, 

A finding that the accused committed any offence 
to the obstruction, inconvenience, annoyance, riek, 
danger or damages to the passengers on the road is an 
essential ingredient of an offence under s. 34, Police 


Act. Tt is not sufficient to find that he was 
drunk and incapable of taking care of himself. 
PANOSANON KUTHI V. EMPEROR Cal. 224 (a) 





—S. 42—Scope of— False statement by Deputy 
Superintendent of Police that he caught ofender 
by setting a trap— Whether act done under 
provisions of Police Act. - 

Section 42, Police Act, only deals with anything 
intended to be done under the provisions of the 
Police Act, or under the general Police powers there- 
by given. Where a Deputy Superintendent of Police 
ig accused of falsely saying that he had seta trap 
and bad caught an offender, this cannot be said to 
be something done under the provisions of the Police 
Act, or under the general Police powers thereby 
given. He was then acting under his powers of in- 
vestigation possessed generally by a superior officer 
over an inferior officer or it may be under 
Chap. XIV, Criminal Procedure Code, but he was 
not acting under the Police Act. U Ba Hra v. Maune 


Tun BEIN Rang. 516 
Practice. 
Sez Income Tax Act, 1922, s. 66 (2) 127 FB 
Ser Jurisdiction 102 


—Duty of Court—Court should have intelligent 
interest incase before it reaches stage of argu- 
ment. 

The Court should take an intelligent interest in the 
case before it reaches the stage of the argument and 
to make an effort to understand the pleadings of the 
parties. Ifany point is not clear, it is always open 
to the Gourt to examine the parties and find out 
wheat the case of each party is. The Court should not 
allow the parties to produce evidence of all kinds 
without taking any interest in the case. Kuisuan Lat 
e. Lacumt CHAND All. 577 
—Duty of Court—First Appellate Couri— 

Duty to determine questions of fact. 

The primary duty of the first Appellate Court is 
to determine all the questions of fact which are 
necessary for the decision of the case, and it is 
desirable to determine all the issues of fact on 
which a decision-has been given by the Court of 
first instance. By doing so, the High Court in 
second appeal is enabled to apply the law toa set 
of ascertained facts; and if this is not done, there 
is every likelihood of the case having to be remand- 








ed for findings on the issues which have been left, 
open, Jasopar DusapHin V, SuKURMANI MeEsTrRani 
es - Pat, 1005 
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—Duty of Court to ascertain meaning of 
words used in locality. 

When terms in use ina locality are mentioned by . 
witnesses in Court Or inthe Record of Rights, the 
Jourts must take care to be certain as totheir mean- 
ing. Manarag HAJAM V. JIRJODAAN PERSHAD SINGH 

Pat. 389 

— Hvyidence—Local inspection—Right of œm 

ferred on Judge Purpose of —Witness if can be 

contradicted by Judge from his personal knowledge 
from local inspection. 

The function of the Judge in exercising his rights 
of local inspection granted by the statute, ù. e., 
under the Civil Procedure Code, is for the purpose 
of understanding the evidence and for no other ° 
purpose By “understanding the evidence” is not 
meant “ contradicting a witness", A witness may 
make a statement which from the local inspection 
may appear to be untrue, but the Judge is not en- 
titled to say that it is untrue from what he him- 
self observes. ABDUL Baqry FAKERUL Islam 








Pat.187 
—Evidence—Statement in previous suit sought 
to be used as admission—Procedure. 

Where a statement made by a party in a prior 
suit is sought to be made use of as an admission in 
a subsequent suit, he must be asked toexplain it 
when he isin the witness-box. Ups Baan v. DAULAT 
Ram i Lah. 315 


—--—— Parties -Particular person not joined — Dis- 
missal of claim, propriety— Proper course. 

It is clearly the intention of the rules in the 
Qode of Civil Procedure that no suit should fail and 
that no claim should be dismissed merely up®n the 
technical ground that a particular person has not 
been made a party tothe proceedings. If itis con- 
sidered that he should bea party the proper course 
is tosee that he is impleaded. If he is not implead- 
ed for some reason then the proper course is as far 
as possible to do justice between the parties who 
are before the Court. There may be cases in which 
it is impossible to pass a decree of any kind in 
favour ofa plaintiff against a defendant without 
affecting adversely the interests of others who are 
not parties to the proceedings and it may be in such 
vases that the only possible course is to refuse to 
pass a decree, but every case must be considered 
upon its own merits, JAMNA KUNWAR V, KUNJ BEJARI 
LAL All, 743 


~- = —— Parties-- Partnership —Suit for accounts— 

All partners not impleaded —Suit, whether should 

be dismissed— Necessary partner inipleaded after 

claim against him was barred — Such partner, 
whether could be joined as pro forma defendant— 

Limitation against contesting partners, whether 

affected. 

There is no rule inthe Oivil Procedure Code, or 
otherwise applicable tothe Courts in U. P. that no 
suit for the accounts of a partner shall- proceed 
unless all the partners are impleaded as plaintiffs or 
defendants. There is no reason in equity, justice or 
good conscience why any such rule should be im- 
ported into the law contrary to the rules of proce- 
dure which are clearly laid down. > 

The rules of limitation apply only to cleims 
The factthat a claim isbarred against a particular 
defendant does not prevent that defendant being im- 
pleaded pro forma. 

Where in asuit for accounts one ofthe partners, 
who is a necessary party, is made a pro forma de- 
fendant, only when theclaim against him is barred, 
once he becomes a party, the suit cannot fail for 
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non-joinder and the limitation period against the 

contesting partners cannot be affected by the fact 

that he isimpleaded afterthe expiry of limitation. 

JAMNA KUNWAR v. Kung Besarr LAL ` All. 743 

—Plaint— Application for leave to suein 
forma pauperis—Application rejected —Applicant, 
- whether can be said to have instituted suit. - 

There cannot be any suit or plaint before the Court 
until the application for leave to sue in forma 
pauperis is granted and wherethe application is 
rejected, the applicant cannot be saidte havein- 
stituted any suit, Ran Baeapur Sinca v. Sueo 
PRATAP SINGS | Oudh 505 
= Pleadings —Plaint determines nature of suit. 

The nature of a suit is to be determined not by 
the written statement but by the plaint. Gunaaram 
v. KESHAWDAs DEWANDAS' Sind 102 
-= Precedent—Long course of decisions—Effect. 
- A Court of Law ought to hesitate before 
upsetting a. long course of judicial decisions and 
particularly where on the faith of such decisions 
rights of the subjects have for a long time ceme 
into existence and dispositions of property have 
been made and entered into. Basu SakraramM Powar 
p. Lasoo SAMBHAJI TETGURA Bom. 393 FB 
— Procedure— Rules of, laid down in Civil 

Procedure Code—English rules, if can be referred. 

The rules of procedure in England have no effect 
upon the rules of procedure in partnership matters 
in this country because procedure here is clearly 
laid down in the}Code of Civil Procedure and the 
rules in Sch. I which are made under it. Courts in 
India canonly refer to the Law of England upon 
these points if there is no provision for them in 
Indian rules and if the Enuglish Law represents 
the principles of justice, equity and good conscience. 
JAMNA Kunwar v. KUNJ BEHARI LAL All. 743 
Precedent. Sze Practice SO93FB 


Pre-emption — Suit for pre-emption — Evidence 
necessary to deprive person of right of pre-emption. 
To deprive a person ofany legal right that he 

possesses, there must be clear and -cogent evidence 

on ths record justifying that course andthe mere 
oral statements ofa few witnesses deposing to cer- 
tain circumstances from which it may be possible to 
infer that the prospective pre-emptor had knowledge 
of the sale, would not be enough to provethat he 
had positively relinquished the enforcement of his 
right. Kipar Nata v. Baca SINGH Lah. 271 


Presidency Towns Insolvency Act (lil of 1909), 

8, 55—Bona fide, meaning of. 

If the words bona fide were incorporated in 
s. 65, the only meaning which can be given tothem 
is absence of knowledge of the presentation of an 
insolvency petition. Section 55 protects all transac- 
tions unless ofcourse they are in themselves acts of 
insolvency or fraudulent preferences, entered into 
with the insolvent by third persons for valuable 
consideration and bona fide, namely bona fide in the 
sense thatthe person with whom such transaction 
takes place had not, at the time, notice of the pre- 
sentation of any insolvency. petition by the debtor. 
Sugsya Kumar Naik v. Brsoy Kumar HAZRA 

Cal. 672 
— $. 57—S. 57, scope of — Provisions, if 

restricted. A 

It is incorrect to say that s,57 applies only to 
transactions carried out between the date of the 
presentation ofthe petition and that of the adjudica- 
tion. SugJsYya Kumar Naik v, Bioy Kumar HAZRA 

- Cal. 672 
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—— 59, 57,55—Mortgage suit against insalvents 
and Official ` Assignee—Question -as to invalidity 
a transaction can be determined only by Insolvency 

ourt. 

Any question as tothe invalidity of a transaction 
raised by the Official Assignee under the special 
provisions contained in ss. 55,56 and 57 of the Pre- 
sidency Towns Insolvency Act, can be datermined only 
by the Insolvency Court constituted under the Act 
and not by the ordinary Civil Oourt. Where a mort- 
gage suit is instituted against the mortgagors who 
have been adjudicated insolvents and the Official 
Assignee a decree ought to be given to the mortgagee 


. leaving if open to the Official Assignee to apply to 


ca 


the Insolvency Court to set aside the transaction as 
void against him. When the Official Assignee 
denies the mortgage, the matter is one which can 
only be decided by the Insolvency Court In such 
a suit the, plaintiff is bound to join the Official 
Assignes asa defendant and the proper course for 
the Official Assignee would be not to resist the 
plaintiff's claim for a mortgage decree but to reserve 
his right to apply to the Court in Insolvency and 
ask it to declare the mortgage void as against him 
on the ground that it was not made bona fide but 
with the object of defeating the provisions of the 
Insolvency Act. SurJya Kumar Naik v, Buoy KUMAR 
Hazga i Cal. 672 


Press (Emergency Powers) Act (XXIH of 1913), 
88, 4, 19—S. 4 (1) (j), scope of —Criticism of policy 
or administrative act of officer—Whether comes 
within s. 4(1) (})—Hzpl. 5—Proof of malicious 
intention, if necessary— Notification under s. 19— 
Objectionable passages, if should be set out. 

“Per Young, C. J.—When there is an attempt to 
excite hatred and contempt against an adminis- 
tration, malicious intention need not be proved 
as normally the’ attempt is moved out of malice, 

Per Addison, J.—Criticism of the policy or admi- 
nistrative acts of a particular officer or officers may 
conie within the mischief of s. 4. The question is one cf 
fact whether the words employed, directly or indirect- 
ly, tend to bring into hatred or contempt or to create 
disaffection towards the administration established in 
any State in India. For Expl. 5 to apply it is 
necessary to prove three things, namely: (a) that 
the .objectionable statements are statements of 
facts; ` (b) that they were made without malicious 
intention; and (c) that the statements were made 
without attempting to excite hatred, contempt or dis- 
affection, Proof of all three things is necessary before 
the Explanation comes into play and, if any one 
Of these ingredients is lacking, the Explanation 
does ao: PPP F. i J—In 

Per Te and, J. 8 4 (1) cl. (j) Preg 
(Emergency Powers) Act, the <r adie 
established" are used inthe same sense in refer- 
ence to an Indian State as the words “Government 
established by law’ are used in regard to British 
India, and have the same meaning as the latter 
expression. Section 4 does not penalise a Speech 
or publication which brings or attempts or tends 
to bring into hatred or contempt, the Minister or 
Ministers, or other officials, of an Indian State ag 
such as distinguishéd from the system of administ- 
ration established in that State. And with regard 
to speeches or publications against such an ad- 
ministration itself, there is the lurther protection 
afforded by Expl. dof s. 4, which governg el. tj) 
alone, Under the Explanation, a bona fide recital 
ot tacts, if made without malice and without an 
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attempt to excite hatred, contempt or disaffection 
towards the Administrator, is also protected. That 
is to say, in such a caseit will be necessary for 
the Court to find that the writer was not acting 
bona fide but that he did the wrongful act wilfully 
and without just cause or excuse, 

Held, PE ound, C.J. and Addison, J.—(Tek Chand, 
J:'Contra.)—The' passages in question in the book en- 
titled- “Report of: the Enquiry Committee ap- 
pointed bythe Provincial Hindu Sabha, Lahore, to 
enquire inthe Bahawalpur Afairs” came. within the 
mischief of s. 4 {1) (7) of the Act. 

Per Addison and Tek Chand, JJ.—All that. s. 19. 
requires the ‘Local Government to do, is to state. 
“the grounds toits opinion”, and this is sufficiently. 
complied with by mentioning the particular clause 
of sub-s.-(1), s (4) which,-in the opinion of the Local 
Government had been contravened. PARKASH OsAND 
v. EMPEROR Lahi 439.8 B 


Principal and agent—Act of agent belonging tO 
authorised class—Borrowing by partner—Creditor, 
if ‘should look to its applicateon. 

Whefe a firm isa trading firm, so that one part- 
ner. can borrow money forthe purpose of the busi- 
ness on the credit of the firm, no duty is cast on the 
person advancing. the money to make any further 
inquiries. If the act belongs to an authorized class; 
it is not material whether the agent intends the 
principal's benefit or not, nor whether the principal 
in fact derives any benefit. JAYANTILAL RANOAUODLAL 
Y. PoPATLAL KEVALDAS ZAVERI Bom, 147 


PiIncipal debtor and ‘surety — Person holding 
himself responsible for payment ‘of © debt due to 
creditor from another — Such person, ‘whether 
becomes surety or principul debtor. a 
A` person who writes toa creditor under his sig- 

nature that he shall’ be responsible for -the payment 

of the debt due’ to him from another person, stands 

ina position of a principal ‘debtor and not of a 

surety. Liquipator, Bagua CO-OPERATIVE SOCIETY V., 


DEBI MANGAL PRASAD SINHA Pat.130 
rivy Councll, Szz. Evidence 335 
Eds Sze Partnership 326 


Probate—Grant of probate, if confers on executor 
any, title to property which testator had no right to 
dispose.of—Court, if can enter tnto questions of iiile 
or':question whether. deceased s property ts. jornt or 
separate.: , ; 
Probate -becomes necessary. ordinarily. for. obs 

taining:a decree against .a-debtor or recovering 

property belonging to the deceased.. When the exe- 
eutor.. desires to give effect.to the will, .out of 
property in his own possession, no probate is ne- 

cessary. . 

The. grant of probate to'an ‘executor does not con- 
fer upon him any title to property -which the. tes- 
tator had no right:to. dispose of. The Court is not 
justified .in refusing probate because the . testator 
had no power to disposeofsome or even all of: the 
property -he purported to deal with, Probate is 
decisive .only as to tne genuineness.-of the will and of 
the right. of the executor ‘to represent the estate.. It 
decides no. question of the. disposing. power or the 
existence of disposable property. It. is.not the pro- 
vince of the Court in probate proceedings to go 
into questions of title and it has long been the settled 
practice of the Bombay High Court in applications 
for probate or letters of administration not to enter 
into the question whether the deceased’s property 
is-joint:.or separate: Probate gives .no efficacy. to the 
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provisions of the .will; it is merely proof of its con-: 
tents. RAMOHANDRA VISHNU JOSHI v. RAMABAI Govinp 
GADRE Bom. 960: 
Promissory note-Joint piyees--Holder, meaning 


of. 

In the case ofa promissory note made payable to 
two or more persons, the word “ holder” must be 
taken to apply‘to all the payees and not confine®.to 
the one who may happen to be in physical posses-. 
sion of it. U Po Gyro Lato :oManan OHETTYAR 

Rang. 95 FiB: 
Joint payee, if can discharge maker from 
liability so as to bar claim against maker by other- 

joint payee. À z 

A joint payee of a promissory note cannot efféc- 
tively discharge the maker from lability thereunder 
so as.to.bara claim against the maker by ‘the other 
juintipayee... U Po Gyr v, LaToxUMANAN. CHETTYAR 

Rang. 95 F.B 

Loan independent of ‘note — Loan : completed 
before its execution—Note. ‘inadmissible — Suitrion 
original constderation without amendment of plaint 

—Maintainadility of. 

Where the. plaintmakes it clear that the ioan was. 
independent:of the hand-note and: that,‘as.a matter of. 
fact, the taking of theloan was completed before the 
execution of the hand-note which- was-taken in sup- 
port: of the. loan, if the .pro-note is inadmissible, not 
being in accordance with ‘law, it is ‘open tothe. 
creditor to sue on the.-original, consideration and-the. 
plaint. need. not! be amended BHUSAN .ORANDRA! 
Gaoss v. KANAILAL SapsuKHAN ' Cal. 758: 

Promisor contending thathe was induced. to 
execute pro-note. because he thought . that security: 
given to promisee: by v real.debtor was suficient 

Promisor not.contending inducement by. promisee-~ 

He is liable under pro-note. 

The promisor of a pro-note contended that hecwas. 
induced by his own consideration of the matter to 
execute a hand-note bécause he thought that there 
was sufficient security given to the promises by the 
real debtor for the loan. Hé did ‘not allege that the 
promisee made any allegation regarding thé security 
which induced him to execute the pro-note : 

Held, that the promisor could not deny his liability 
under the pro-note as he was the principal debtor and 
not a surety. IIfhe had any right it was against the real 
debtor and not against the promises. Bank or BEHAR, 
LtD, v, Mapausupan LAL ; Pat 451° 


Provident .Funds .Act . (XIX of 1925), s.. 3 .(1). 
Sze Civil Procedure Oode, 1908, O. XXI, `r. 3f 656° 


Provinciakinsolvency Act (V of-1920),s.'4. Sze 
Provincial Insolvency Act, 1920; s. 51: 383: 
——— S.. 4,-9.2 Sex -Provincial ‘Insolvency Act, 

1920, s. 75 (Ð) ° 488: 
——— S. -6-{9) (c). See Provincial Insolvency ‘Act,’ 

1920, s. 9 (1) 942: 
m S, 6:(8)—Decree on mortgage. and decree- ow 

charge antecedent to suit~-Distinction, if exists: 

—Such decree, if decree-for payment of money- 

within the meaning-of s. 6 (e). 

No distinction -is made „in the Provincial Insol-: 
vency Act between cases -where -a decree-directs ‘a- 
sale-on-the footing of a mortgage and where a 
decree directs-a sale on-the footing of a chargea: 
There isa distinction between a decree based upon 
a purely personal claim and a decree based upon-a 
mortgage or charge antecedent to the suit. Inthe: 
one- case the essential relief claimed. in the-suit 
would be for a personal: relief and in the other the: 
essential relief would be for a sale of the property, 
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So that what is contemplated by the expression 
“in execution of the decree for the payment of 
money” is a decree capable of execution by the 
arrest of the person or against the general estate 
_ of the persun against whom the decree is passed. 
Where a particular property is hypothecated for a 
debt,either by way of mortgage or .charge the 
relief can only be sgainst that particular. property 
and not against the géneral estate. In such casey 
the decree that is passed though in one sense is 
for the realisation of the money secured by the 
mortgage or charge. will not be a decree for the 
payment of money because it is not capable of 
enforcement in*the first instance against the person 
or the general estate untilthe propsrty which has 
been secured by the mortgage or charge is exhaust- 
ed. Oonsequently, a decree based on a mortgage 
or. a charge antecedent to the suit is not a 
decree for payment of money within the meaning 
of s.6 (e), Provincial Insolvency Act, and the sale 
in execution thereof will not be an act of insolvency 
on which an application for adjudication san bs 
founded. VAKKALAGADDA VENKATA Rama LAKSHMAYYA 
v. PAREPALLI Supra Rao . Mad. 65 
S. 6 (g)—Debtor sending registered post card 
to one of creditors stating that he cannot pay debts 
and he may do whatever he liked—It amounts to act 
of insolvency. 

Sending of a registered post card by a debtor bear- 
ing bis signature, to one of his creditors, stating that 
there were so many debts that he was unable to pay 
and that it was useless for him to continue to make 
demands and that he might do whatever he liked in 
the matter, amounts to an act of insolvency within 
the meaning ofs..8 (g) of the Provincial Insolvency 
Act. Piarty Larv MouamMap SauawaT ULLAN KHAN 

All, 535 
S. 9 (1) (C)\—Limitation for filing petition 

—Three months, how to be computed, 

Where an insolvency petition is filed on the bagis 
of an act of insolvency, the period of thres months 
within which it is to be filed must be calculated 
from the date of the commission of the act of insolvency 
and thisis an absolute rule, VAKKALAGADDA VBNKATA 
Rama Laksumayya v. PARBPALLI Sugra Rao 

Mad, 65 
ss,9 (D), 6 (b) {(c)—Creditor’s petition— 
Allegations consisting of incomprehensible mixture 
of cls. (b) and (c) of s. 6—Petwtion, tf can be 
allowed — Debtor not raising this grownd—Still in 
Revision, High Court will not exercise discretionary 
powers — Morigagee creditor— Right to apply for 
adjudication of debtor. 
“ Where ina creditor's petition for adjudicating the 
“debtors as ins lvents the allegations made sgtinst 
them consist of an incomprehensible mixture of 
els. (b) and (c) of 8.6, and the petition isso framed 
that it cannot be ascertained whether if alleges that 
the applicants had madea transfer of part of their 
_ property with intent to defeat or delay their creditors 
jointly, or whether they had made a transfer of prop- 
erty which would be void as a fraudulent preference, 
if they were adjudged insolveuts, the petition should 
be dismissed. But when the ground of the defective 
petition has not been raised by the debtors in the 
‘lower Courts or in revision, the High Ovourt in revi- 
sion will not exercise the discretionary powers in 
regard to a master which they themsslves did not 
raise. 

A mortgages creditor can under such circumstances 
as these bring a petition for the adjudication of the 
mortgagor by valuing his security and deducting its 
‘value from the total amount of the debt due and then 
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treating the balance as an unsecured debt due to him 


by the mortgagor. Ko Suwe So v. R.M V. BE R. 
OuETTyaR Rang. 942 


—— ss, 17, 75— Death of insolvent — Proceed- 
ings, whether abate—Adjudication order—Appeal 
—Insolvent dying during pendency-—- Heirs, whether 
can continue appeal. 

It is not correct to say that the question of adjudi: 
cation is a purely personal matter which has no con- 
nection with the property of the deceassd. When 4 
creditor applies for the adjudication of his debtor, 
his principal aim is to realize his debtsoutof the 
assets of the deceased, which is not a matter concern- 
ing the person of thea insolvent only. Similarly 
where a debtor applies to bs adjudicated insolvent 
he intends to have his estate administered and debts 
paid up and the surplus, if any, restored to him and 
himself discharged from all further liability. Even 
in such a case it cannot be said that the matterisa 
purely personal one of the insolvent. The general rule 
of the common law of Tort, actio personalis moritur 
cum persona, namely, that the personal action dies 
with the person, and in such a case death pats an 
end to theright of action, has not been applied and 
cannot be applied to bankruptcy. proceeding A 
creditor may be seriously prejudiced if it were to be 
held that the proczedings terminate automatically on 
the death of the debtor. He might have applied for 
the adjudication shortly before ths expiry of the 
perivd of limitation for his suit expesting that he 
would recover his debts through the Insolvency 
Court, and the debtor might die after theexpiry of 
the period of limitation. If the application is to 
abate automatically, the creditor would be.left with- 
out any remedy. Again where an- adjudication order 
his been passed, if tha right to continue the pro- 
ceeding does not survive, ths result would be that 
the heirs of the debtor would be deprived of their 
remedy to challenge the order by way of appeal and 
to take other objections which might have been open 
to the debtor. There is nothing in the Provincial 
Insolvency Act which would justify the view that the 
death of the debtoror ingolvent brings about a com- 
plete abatement of the proceeding and there is no 
right surviving to the heirs of the deceased. 

Whetheran insolvent dies during the pendency of 
his appeal against the orders on his application 
against adjudication, the appeal does not abate and 
his heirs can continue the appeal. PrArey Lau v. 
MOHAMMED SaLamat ULLAN Kian All, 535 


-§.28— Receiver not appointed — Court 
represents insolvent’s estate. 
la the absence of the Receiver, the property or 
the gale proceeds would vest in the Court under 
s. 28. The Receiver isonly an Officer of the Court 
and until he is appointed, the Court is entitled to 
represent the insolvent’s estate for administration. 
RANGAPPA V. QUANS .YAM Nag. 383 
—s. 28 (2), (5). See O. P. Tenancy Act, 1898, 
s. 12 (2) 284 


—_—--»-§§ 28, 29, 52, 51 (3j)~Orders made in 
insolvency — Creditor, how affected~Order of 
admitting insolvency petition and order of 
adjudication—Effects — Distinction —Ss, 28 and 29, 
scope of —-Under S, 52 there must be application for 
delivery and nolice of petition — Material date 
under 3. 52. 

As regards the effect of the orders made in insolvency 
on the creditor's remedies, there are two distinct sets 
of sections; first, 88,28 and 29, Provincial Insolvency 
Act dealing with the effect of the order of adjudica- 
tion, and-secondly,'ss,51 and 52 deeling with thé 


— 
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effect of an order admitting the petition. The dis- 
tinction’ between these two sets of provisions is 
this: The effect of s. 28 is, when an order of ad- 
judication has been made, to take away the right of a 
creditor to proceed against the insolvent's property 
or to commence any suit or other legal proceeding 
against him except with the leave of the Court and 
subject to such terms as it may impose. Section 29 
relates- to pending suits cr other proceedings and 
provides that the Court shall, on proof that an order 
of adjudication has been made, either stay the proceed- 
ings or allow them to continue on such terms as it may 
impose. Unders 52the point of time material is not 
the date of the order of adjudication but the date 
of the admission of the insolvency petition. The exe- 
cuting Oourt, it provides, shall, if two condilions are 
ratisfied, direct the insolvent's property, ifin its 
possession, to be delivered to the Receiver. Those 
conditions are (1) execution has issued against the 
property but before its sale, notice is given to the 
Court: that an insolvency petition has been admitted 
and(2) an application is made to the executing 
Court fordelive:y of the property to the Peceiver. 
The point of difference to note is, that whereas under 
s. 29,on mere proof that an order of adjudication has 
been ma‘e, the executing Court's power is checked, 
under s. 52‘no such result sutomatically follows from 
the mere fact that notice of the admission of an in- 
solvency petition has been given to the Court: fo:, in 
the latter cus2, coupled with that fact, there must he 
an application tothe Court for delivery, That the 
Legislature intended this difference there can be no 
doubt, for the order of adjudication is sometimes a 
long way off from the admission of -the insolvency 
petition. Then comess. 5\ which, unlike ss, 28, 29 
and £2, deals'-not ‘with procedure but with substan- 
tive rights. 'It enacts that an execution-creditor is 
not entitled to the benefit of the execution against 
the Receiver unless the assets are realised before the 
admission of the petition. The material date under 
this provision of law, is the date not of the insolvent's 
adjudication but of the admission of the insolvency 
petition, Muresan Ür ETTIAR v. VENKITUSWAMI NAIOKEN 


Mad. 510 


e—a SS, 41, 44. See Provincial Insolvency Act, 
1920, s. 75 4 


- S. 44 (2)— Absolute discharge, whether 

ı releases insolvent from all debts under Act— 
Whether frees all his property. i 
Under s. 44 (2) of the Provincial Insolvency Act, 
an order of discharge shall release the insolvent 
from all debts provable under the Act. There is 
no provision that property which is vested’ in the 
Insolvency Court should re-vestin the insolvent on 
the passing of the order of absolute discharge and 
it was never contemplated that an insolvent should 
get an order of absolute discharge and yet retain 
part-of his property. Section 44 (2) means that 
the order of discharge frees the insolvent from 
liability for all debts provable under the Act but 
does not free his property from such liability. 
It is the principle of the Act that the creditors 
are entitled to look only to those assets which 
vested in the Court by reason of the adjudication 
and their claims are transferred from one fund to 
another. The property that vested in the Court 
would still be liable for his debts though the 
insolvent himself is no longer liable. Suxa v. 
RaMOu ANDRA BEANKAR MA: AR Nag. 161 
8.51. Ser Insolvency 851 

8.51 (3)—Knowledge of debtor's insolvency, 
whether material when purchase is during sale held 
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r sanction of Court—S. 51 (3\, whether wider in 
et tas O, LET r. 90, Civil Procedure Code 
(Act V of ey injury, whether should 
be proved under s. 51 (+ aa 
Vader s. 51, Provincial Insolvency Act, it is un- 

necessary to enquire whether or not the purchaser 
had notice of the debtor's insolvency; for grant- 
ing that he had notice, it cannot be said that ther® ies 
want of good faith on his part when he purchase 

the property ata sale sanctioned by the Court. H 
purchase madeon the faith of Court's order wou 

negative any inference of bad faith which knowledge 
of the debtor's insolvency standing alone, might 
possibly justify. What the section demands js 
good faith; the existence of itor the want of it may 
be proved in diverse ways. Knowledge on the 
purchaser's part of the debtors insolvency, doen 
not, in the circumstances, amount to absence o 
good faith: but it does not necessarily follow that 
all inquiry into the question whether the pur 
chaser acted in good faith ornot, is to be excluded. 
Any collusion or fraud may vitiate the sale. Further, 
another important point must be borne in mind na 
s. 51 (3, is of wider range than O. XXI, r. 90, Givi 
Procedure Code. It is unnecessary to prove sub- 
stantial injury under the ‘former section. MuruaNn 
QGHETTIAR V. VENKITUSWAMI NAICKAN Mad, 510 
——— S, 51 (3)—Sale PR a by s. SL (3)— 

Bona fide purchaser, if protected. 

The sale puremolated in sub-s 3 of s 51 must 
necessarily bethat held after the admission of the 
petition, for, if it be a sale held pr2vious to that, 
the execution-creditor would become entitled even 
to the sale proceeds and the properly would pass to 
the purchaser, independent of the question of good 
faith  Sub-section 3, therefore, means, that although 
by reason of the sale being held after the admission 
of the petition, the decree-holder gets no right to the 
proceeds, the purchaser in good faith nevertheless 
acquires 2 good title to the property. MutdaNn 
OL ETTIAR v. VENKITUsSWAMI ÑAICKAN | Mad. 510 

ss. 51, 4—Sale by execuitng Court and 

recovery of sale proceeds — Proceeds, tf vest 3 

Insolvency Court— lnsolvency Court, if can cal 

upon purchaser to depositi purchase money recewved 

from executing Court. 

Once the executing Court with or without notice 
of the insolvency proceedings orders a sale and 
recovers the sale proceeds, s. 51 of the Pro- 
vincial Insolvency Act comes into operation to 
vest the sale proceeds in the Insolvency Court. 
Apart from s. 5], even under s. 4 of the Provincial 
Insolvency Act, the Insolvency Court has eee 
to decide whether the Official Receiver 13, entitle 
to the assets realised by the decree-holder in execu- 
tion of his decree against an insolvent. The Insol- 
vency Court has jurisdiction to call upon the pur- 


chaser to deposit the puichase money he had re- 
ceived from theexecuting Court. ae 
GHANSHYAM Nag. 3 


s. 53—Dis:harge of insolvent— Whether ends 
oceedings, f 

Per Roberts, C. J., (Baguley, J., doubting) —The 
discharge of an insolvent does not pub an end to 
the Courts power to give directions as to the dis- 
tribution of assets among the creditors. It must often 
occur that valuable assets are still in the hands of 
the Official Assignee and in process of realiza- 
tion at the date when the insolvent applies for 
his final discharge. An order of discharge, thers- 





fore, does not necessarily put an end to the pro- 
ceedings in insolvency. Mauna HmooT 4: ce 
RECEIVER, MANDALAY Rang. 471 
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—~$. 53—Joint petition for discharge—One 
of two petitioners discharged—~ Application by 
Official Receiver to annul transfer by undischarged 
insolvent — Whether one during insolvency 
proceedings. 

Where on a joint application for discharge by 
two insolvents, only one is discharged, and the 
Official Recaiver applies under s. 53, Provincial 
Insowency Act, to annul a transfer made by the 
undischarged insolvent, the application must be 
deemed to have been made during the insolvency 
proceedings. 

A legal proceeding is said to be pending as 
soon asithas begun and until it has concluded, 
that is tO say» so long as the Court having origi- 
nal cognizance of it can make sn order on the 
matters in issue or to be dealt with therein. The 
pendency of the insolvency proceedings subsists, 
therefore, so long as there is jurisdiction for the 
Court to make orders therein apart altogether from 
the date of discharge. Maune Hmoot v. OFFIOIAL 
REOBIVER, MANDALAY Rang. 471 

$5 69, 75— Court refusing to sanction 
prosecution — Creditor, if aggrieved person— 

Competency to appeal. 

When sanction to prosecute an insolvent is refus- 
ed under s, 69, the creditor is not an aggrieved 
person and cannot appeal ium the order under s. 75. 
ALLA Din v. Firm Kirra Ram Sunpar Das 

Lah. 849 

ss, 69, 75 - Omission of insolvent in jail to 

mention equity of redemption of property mortgaged 

many ycars ago—Admission when fact brought to 
hts notice—-Prosecution, if proper. 

The igeolvent was in jiil and had only omitted to 
mention the equity of redemption of certain properly 


whica hs had mortgaged many years ago. H> ad~ 


mitted the mortgage at once when the fact was 
brought to his notice : 

Held, that pro:eeu'ion under s. 69, Provincial 
Insolvency Act, was haidly warranted. ALLA DIN v, 
Fiem Kirpa kau Sunpar Das Lah. 849 
-~38, 69,75 (1)—Refusal to take proceeding 

agatnst insolvent under s. 69—Reviston, if lies. 

No application in revision lies against an order 
of a Judge exereising inzolvency jurisdiction, 
refusing totake proceedings against the insulvent 
under s. 69, Provincial Insolvency Act, on an 
application of a creditor, inasmuch as the order 
in question is appealable to the District Court 
under s.75 (1), Provincial Insolvency Act. Kansatya 








Larr v. BADLU Oudh 542 
— 5.76. 
Ser Provincial Insolvency Act, 1920, s. 17 535 


See Provincial Ins.lvency Act, 1920, s 69 849 

8.75 (1). See Proviacial Insolvency Act, 

1920, s 69 : 542 

——-— $8.75 (D, 4, 9— Decision ‘of first Court 
under 3.9 andnot under s. 4—Second appeal, if 
lies—Held, on facts that applicants were rightly 
declared insolvents. 

Where the decision of the first Court was one 
under s. 9, Provincial Insolvency Act, und not under 
8. 4, aS no question of title or priority was decided, 
no app2al hes tothe High Court from the appellate 
order of the District Court. 

P Ad however, was treated as revision applica- 
jon. 

Heid, after considering the circumstances, that 
commission of the acts of insolvency was proved 
against the applicants and they were rightly declared 
insolvents. Janca MIAN y, Laksamr NARAIN 


Oudh 488 
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~—~-—- $8.75, 41, 44—Absolute order of discharge 
under s. 41—Creditor, tf can appeal—Discharge 

granted to enable insolvent to apply under U. P. 

iincumbered Estates Act (XXV of 1934) on condition 

that application should include all debts proved in 
insolvency and not discharged—Order held could 
: not be allowed to stand. 

The first sub-section of s. 75 of the Provincial In- 
solvency Act, refers alike to the debtor, any credi- 
tor, the Receiver or any othər person aggriev- 
ed, and there is no reason for holding that a creditor 
is not entitled to bring an appeal from an order of 
discharge under s. 41. 

The Court granted .absslute discharge tothe in- 
solvent under s. 41, Provincial Insolvency Act in order 
to enable him to take advantage under U. P. Eacum- 
bered Estates Act. The Judge, bearing in mind the 
interests of the creditors, ordered the insolvent to 
includein his application under the Encumbered 
Estates Act all debts which had been proved in the 
seeoinency proceedings and had not been discharg- 


ed : 

Held, that under s. 44 (2) of the Provincial In- 
solvency Act an order of discharge released the in- 
solvent from all debts provable under the Act, save as 
otherwise provided by s, 44 (1); the contents of sub-s. 1 
did not apply inthe presənt cass, so that the effect 
of the absolute order of discharge was to release the 
insolvent from all the debts that were provable in the 
insolvency proceedings. The result wasthat no pro- 
cecdings under the Hacumbered [states Act, could 
properly be taken to liqiidate thcse dabts. Quico 
apart f:om this aspect of the matter was the fact that 
there would be nothing 10 prevent the insolvent from 
withdrawing the application made under the Eacum- 
bered Estates Act. Conseyuently the order ¿Ë dis- 
echarse ought net to be allowed tostand JHABIB-Ug- 
Rayman v. Nur UL-Hassan IC AN Oudh 540 
Provincial Smali Cause courts Act (IX of 

1887), $. 25—'Case’—Interferen:e, in inter- 

locutory order. 

The word “case” in s. Ll5of the Civil Procad- 
ure Uode, is wide enough to cover an interlocu- 
tory order,and, therefore, it should also be wide 
enough in s. 23-of the Provincial Small Cause 
Gonr.s Act. Laxman Teimpakxa) CadNdwarkar v. 
GayabIN SHEOPRASAD Nug. 48 
$. 25— kevisional powers of High Court are 

limited. 

Tha revisional powers of the High Court, even 
ina cise desided under the Provincial Small Cause 
Courts Act are very limited. MU SAMMAD AK .TAR vV. 
O.ameu Mistry Pat. 797 
--8. 32 (1) (2)—Suit of small cause nature, 

starting us a regular suit—Subsequent transfer to 

Court of Small Cause jurisdictton— Whether can be 

tried as Small Cause Court. 

Ifa suit of a Small Cause nature is instituted or 
proceedings are commenced in a Court which had 
not ab that time Small Cause Ovurt powers, the case 
cannot afterwards be tried as a Small Cause Court 
suit; if it starts as a regular suit, it must continue 
as a regular suit. Ifit starts asa regular suit and 
then is transferred toa Oourt with Small Cause Court 
jurisdiction, 1t cannot afterwards be tried as a Small 
Cause suit, and an appeal wiil lie. BANDE ALI v. 
Hussain Db. At o Nag. 45 
- Sch. H, Art. 8—Suit for recovery of rent 

for water meter by Municipality under s. 66 (1) 

tk), C. P. Municipalities Act -Smali Ozuse Court, 

whether can entertain st 

The charge for the use of a water meter is 
a part of water tax andthe person taking water 
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is liable to psy that charge under the rules for | 


the assessment of water rate under s. 66(1) ik) 
of the O. P. Municipalities Act, and itis not a rent 
within.Art. 8, Sch. II, of the Provincial Small Cause 
Courts Act, and, therefore the juriediction of the Small 
Cause Court is not barred to entertain the suit for 
recovery of such tax Szcererary, Munrcrpan Cow- 
MITTEE, NAGPUR v, Dr. I. V. PARANJPE or NAGPUR 

; l ~ Nag, 241 


Punjab Colonization of Government Lands 
Act (V of 1912), s. 20 - Grant of land to B—B 
entered as non-occupancy tenant with right to 
acquire occupancy and proprietary rights— 
Unmarried daughter succeeding and acquiring 
occupancy rights—-Suit by collaterals for possession 
on marriage of daughter—Daughter acquiring 
proprietary rights—Conferment of rights, legulity 
of ~Right of collaterats. 

One B was granted certain land, and under the 
conditions of the grant, he was entered ag a non- 
occupancy tenant of the land but had a right to 


acquire, first, the occupancy tenancy and, later, | 


proprietary rights at stated periods in accordance 
with the conditionsof the grant On his death as a 
non-occupancy tenant, his heir an unmarried daugh- 
ter H acquired occupancy rights in the land soon 
fter her succession. H married and thereupon B's 
collaterals applied to the revenue authorities for 
mutation. This was not granted on the ground that 
as collaterals they could not claim greater righ's in. 


the colony land than they enjoyed under the provi- ~ 


sions of s. 59 of the Punjab Tenancy Act in their home 
districts. H continued in possession as occupancy 
tenant. The collaterals then filed a suit for posses- 
sion on the basis of inheritance. During pendency 
of the suit’ H acquired proprietary rights in the 
land : 

Hetd, that H could only succeed under s. 20, cl, (© 
of Colonization of Government Lands (Punjab) Act, 
and her right under that clause extended only up to 
the time of her death, marriage or loss of the rights 
under the provisions of the Act. H could not, there- 
fore, after her marriage, continue to be an occupancy 
tenant of the land invested with the privilege of 
acquiring proprietary rights therein. The statute / 
put an end to her rights and the decision of the 
Financial Commissioner could not alter ..the 
position, inasmuch ds, it went clearly against 
the provisions of the Act. No revenue authority 
could keep the rights alive which once had been 
terminated by the statute. Proprietary rights could 
he conferred only on a person who was legally 
enjoying the status of an occupancy tenant and, as 
H had been divested of this status on account of her 
marriage and was not in enjoyment thereof at the 
time when she was said to have acquired proprietary 
rights, the act of the revenue authorities in conferring 
proprietary tights on her was ultra vires, and she 
could not defeat the claim of the collaterals. 

Held, also the plaintifis, if successful, will obtain 
possession of the land not as absolute owners but as 
occupancy tenants, as the subsequent acquisition of 
the occupancy rights by H would enure to their 
benefit. In these circumstances, H would clearly be 
entitled tothe refund of any sum or sums that she 
may have paid to the Government to acquire occupancy 
or proprietary rights in the land in suit. If, on the 
other hand, the plaintiffs fail, the acquisition of 
proprietary rights by H will not be affected in any 
manner, and the vendee from her will acquire an 
absolute title inthe land. Harnamov. ‘Dewa Sinan 


3 Lah, 978 
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Punjab Courts Act (V! of 1918), s. 41 (3)— 
Question whether a person is governed by Hindu‘ 
Law or custom—-Whether can be gone into in second 
appeal without certificate. 

The question whether a person is governed by 
Hindu Law or by custem is one which cannot be gone 
into in second appeal, without a certificate under s. 41 
(3), Panjab Oourts Act. TeLuy v. Firm Jerauv MAL- 
Hart Peessap $ l Lah. 388 
Punjab Debtors’ Protection Act (H of 1936)— 

Applicability— Lease granted by executing Court 

before Act—Act in force at time of hearing of 

appeul—Appellate Court applying Actand setting 
aside lease —Order, legality of. 

Where a lease was granted by the executing Court 
before the Punjab Debtors’ Protection Act came into 
force andthe Appellate Court at the time of hearing 
applied the Act whichhad come into force by then, ° 
and set aside the lease : 

Held, that the order was erroneous and the Judge 
had only to see whether the order of leass was correct- 


ly passed on the date on which it was passed. DAULAT - 
Lah 224 (6) > 


Ram v. SARDAR Kuan | 
-- S. 10 (2)—Attachment of standing trees in 
execution of money decree before Act—Order for 
sale after Act—Order, legairty of. 

Where standing trees belonging to the judgment- 
debtor have been attached in execution of a money 
decree before the Punjab Debtors’ Protection Act came 
into force and order for their sale is made after 
coming into force of the Act, as the attachment does 
not create a charge or lien upon the attached pro- 
perty nor confers any title on the attaching creditor, 
but merely has the effect of preventing and avoiding 
private alienation by the judgment-debtor, the order 
directing sale ofthe trees is-contrary to s. 10 of the 
Act and cannot be maintained. TELU v. Firm Jrrau 
MAL-HARI PERSHAD Lah. 388 


Punjab Descent of Jagirs Act(IV of 1900), SEE 
Punjab Laws Act, 1072, s. 8-A (b) 42 


Punjab Excise Act (I of 1914), ss. 8, 58— Rules 
by Punjab Government under, wh-ther applicable to 
N.-W. F. Province, by virtue of notification making 
Act applicable Delegation of powers by Punjab 
Government under s.8 and Rules under s. “8—N.-W’, 
F. P., if can be deemed to have ulso so delegated 
—Revenue Commissioner of N-W. P. P. so 
appointing Mactse Sub-Inspector — Appointment, 
legality of-—Eacise Sub-Inspector so appointed held 


still tobe public servant within meaning of.s. 21, > 


Penal Code(Act XLV of 1860). 

Wherean Act is in force in more than one Province 
andthe Local Government has delegated certain 
powers in one such Province, the Local Government 
of the other Province cannot be deemed to have made 
similar delegation when it has passed no orders on 
the subject. Rules made: by various Local Govern- 


, ments under an Act need not be similar but depend 


upon the wishes of the Local Government concerned. 
Held, consequently, that in the absence of notifica- 
tion the rules framed by the Punjab Government 


delegating its powers under s. 8 of the Punjab Excise 


Act and the rules framed under ss 53and 59 of the 
Act, could not be applied to N.-W. F Provinces, and 
the Local Government of N.-W. F. P. could not there- 
fore be deemed to have delegated its powers merely 
becauss the Punjab Government -had done go, 

Held, also, that the appointment of the Excise Sub- 
Inspector by the Revenue Commissioner of N-W.’ 
i". Province was, therefore, illegal the Revenue 
Commissioner having no power todo so But though 
the appointment was illegal, the Excise Sub-Inspector 
was a “public servant” within the meaning of s. 21, 
Penal Code, as at the time of his appointment he could 


a 
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only be appointed by the Local Government, he could 
only be dismissed by that authority and not by the 
actual authority which did appoint him without being 
empowered todos). EMPEROR v. FAZAL RAHMAN 
Pesh. 772 
Punjab Laws Act (IV of 1872), $. 8-A (b)— Punjab 

Desrent of Jagirs Act IV of 1900'— Successor to 

jagir, if can by his own ipse dixit curtail amount 

of maintenance payable to other members-of family 
under orders of Government. 

A successor toa jagir cannot by his own ipse dirit 
curtail the amount of maintenance payable to the 
other members of the family under the orders of the 
Government., The sums payable by way of mainten- 
“ance are open go revision onthe opening of every suc- 
cession but the power of such. revision vests in the 
Government and not in the successor. KASINDER CHAND 
vy. BRAHM CHAND Lah, 42 


Punjab Pre-emption Act (lof 1913), ss.14, 5, 4 
—Member of - altenor’s tribe, if has preferential 
right of pre-emption, 


A member of the alienor's tribe has a preferen- _ 


tial right of pre-emption in respect of a sale of agri- 
cultural land by a member ofan agricultural tribe 
to that of 9 vendee who, though an agriculturist, 
was not a member of an agricultural tribe, Ifa man 
vested withthe right of pre-emption chooses to 
exercise it, the vendee who has already purchased 
the land cannot resist it if his right is not 
on a par withthe right ofthe person claiming the 
land. Kipar Natu v. Baau Sina Lah. 271 


Punjab Rellef of Indebtedness Act (Vil of 
1934), ss. 5, G—Suit pending ondate of commence- 
ment, of Act—Interest excessive—Duty of Court to 
re-open transaction from the beginning. 

Bys 6 of the Punjab Relief ot Indebtedness Act 
the provisions of part 3 of the Act have been made 
applicable to all suits pending on or instituted 
after the commencement of the Act. Accordingly, 
s. 5, which amends s. 3 of the Usurious Loans Act, 
is clearly applicable to a suit pending at the time 
of coming into force of the Act. Under that section 
as amended, the Gourt is bound to re-open the 
transaction, if the rate of interest was ‘‘excessive.” 
The transaction must be re-opened from the begin- 
ning dnd it cannot be siidthat payment of interest 
made during the first three years after the execu- 
tion of the mortgage amounted to “past transactions 
already settled between the parties.” ALI BAKHSH v. 
Pir Bakusyu Lah, 911 

$8, 25, 9—"In respect of any such debt” in 

s. 25, meaning of-—Application to Board under 3.9 

brought to notice of Insolvency Court— Proceedings 

pending before it, if should be suspended. 

The words “in respect of any such debs” in 8. 25, 
Punjab Relief of Indebtedness Act, mean in respect 
of any debt for the séttlement of which application 
has been made to the Board, The insolvency applica- 
tion comes within the meaning of “other proceeding 
pending before a Civil Court in respect of any such 
debt”, Consequently when an application is made 
to the Board under s. Y and this is brought to the 
Insolvency Judge, under s. 25, the proceedings before 
the Insolvency Court should be suspended. Osanan 
Das v. GEULAM MOHAMMAD Lah. 33 
Punjab Tenancy Act (XVI of 1887): Ske 

Jurisdiction - 77 
Raliways Act (IXof 1890), s.120—Scope-- Assis- 

tant Station Master abusing passenger— Whether 

can be convicted under s. 120. 

Taking the sections of the Railways Act as a 


.whole, there can-be no doubt that s, 120, is not 
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intended to include any act done by a Railway 
servant acting as such. The offences specilied in 
sg. 120, if committed by Railway servants, can well 
be dealt with by departmental action. ‘Ther fore, an 
Assistant Station Master who while on duty abuses 
a passenger, cannot be convicted un'ier s 120. 
GURUNATH SHANKAR GoDKHINDI v. EMPEROR 
Bom. 575 


“Record of Rights— Entries in khewat — Whether 


admissible to show that person is co-sharer. 

The entries inthe khewat are inadmissible in 
evidence for the purpose of showing that a person 
is a co-sharer. PRAHLAD PRASAD Y CHAMELI KOAR 

All 769 
——---~Khesra not in conflict with Record of Rights 
but giving greater details—Admissibility of khesra. 

Where the khesra is not in conflict with the Record 
of Rights but is a mere explanation of it in the sense 
of giving greater detail, it is admissible for such pur- 
poseonly. ABDUL Baqi v Fakorun [stam Pat. 187 


Registration Act(XVi of 1908), s.17 (2) (vI)— 
Scope of—~Pro-note by father—Sons impleaded as 
parties—Character of claim, if changed —-Claim in 
personam, what is. 

What cl. 2 (vi) of s 17, Registration Act, contem- 
plates is that specific immovable property must be 
the subject-matter of litigation. There must be 
a claim or right inor to the specific immovable 
property aseerted in the litigation and relief sought 
in respect thereofin orderto make the said prop- 
erty the subject-matter of a suit. A claim to have 
a liability satisfied cut of the general estate of a 
person is not enough; insuch a case it cannot be 
said that all the movable and immovable property 
belonging to 'him forms the subject of litigation 
and, therefore, the subject-matter of asuit. Where 
a claim is made against a legal representative of 
a deceased on a promissory note executed by him 
the claim is really one in personam though the 
decree is sought against the assets lefet by the 


deceased. It is really a personal decree against 


the legal representatives but the extent of his liabi- 
lity is defined by the decree directing that it ig 
limited to the assets of the decsased person nnd 
recoverable only from such assets A claim in 
personam does not necessarily mean that the claim 
should be enforced by the arrest of the pe:son, 
A claim which can be satisfied out of the general 
estate of a person is neveitheless u claim in per- 
sonam. Where, therefore, a claim is made on a 
pro-note executed by the father and the sone are 
impleaded as parties, the character of the claim is 
not changed. The object of impleading the sons is 
to have it declared that in respect of the claim 


. sued on they areunder a p’ous obligation to dis- 


charge the same. If that declaration is obtained by 
the creditor he would be entitled to proceed against 
the entire joint family property in the hands of 
the father. Hindu Law annexes the liability in 
consequence of the declaration made by the decree 
that the sons are liable for the debt. In fact the 
decree does not determine whether the joint family 
property exists or not and ifany property is jint 
family property or not. Kunputa Ramayya v BANGARU 


RANGARAJU Mad 883 
s. 39 (as amended). See Transfer of 
Property Act, 18-2, s, 53-A 843 


-—— 85.58 (1) (C) 60f2)—Payment made 
before Sub-Registrar — Endorsement by him— 
Presumption 
Under s. 58 (1) (c) of the Registration Act, it is 

the duty of the Sub-Regietrar to make an endorse- 
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ment of any payment of money made in: his pre- 
sence in reference tothe execution of a document. 
Section 60, cl. (2) further provides that the endorse- 
ment of the Sub-Registrar shall be admissible in 
evidence forthe purpose of proving that the facts 
mentioned in such endorsements occurred a8 therein 
mentioned. In the absence of any evidence to prove 
either thatthe endorsement was incorrect and no 
payment was actually made or - to show that the 
money which was paid before the Sub-Registrar was 
afterwards returned, it must be taken that the sum 
alleged to be paid before the Sub-Registrar and 
endorsed by him was paid to the mortgagor and 
that consideration to that extent did pass. MANGALA 
v. MAHADEO PRASAD Oudh 523 


Relationship. Ser Evidence Act, 1972, s. 32 hes 


Res judicata. 
Set Agra Tenancy Act, 1926, s. 271 . 657 
Sere Estoppel 423 PG 
Decisions of Revenue Courts, whether can 

be res judicata. a 

A decision ofa Revenue Gourt upon a question 
of title can operate by way of res judicatu in a sub- 
sequent suit ina Civil Court between the parties. 
MUBAMMAD UBAID-ULLAH K AN- v. MUHAMMAD ABDUL 
JALIL K: AN All. 657 

Suit by A against B—Agreement that A 
should pay some money to B andquestion of return 
of ornaments should be decided afterwards—Bs 
suit for money—A not raising defenceas to return 
of ornaments -Subsequent suit by A for ornaments 

Whether barred. : 

In a Suit for recovery of certain money by A against 
B the parties came to an agreement whereby 4 
agreed to pay Ba sum of money and the que-tion 
ot return of some ornaments by B to A was left to be 
desided thereafter. In B's suit fur the money he gut 
a decreeo. A's pleading judgment. When A prought 
a suit against B for rec.very of ornaments, it was 
contended that A should have raised the defence of 
return of the ornaments in B's suit and A's suit was 
incompetent for his failure to raise the defence: 

Heid, that A was not deprived of his right to bring 
the suit and was justified in his plea that when B 
brought a suit fur money against A, he haino 
defence and was bound to pay. Bagakaan RAIMAT- 
KHAN v. MANG..ILAL Kis INIRAM Sind 116 
Suit failing on one issueand capabie of being 

dismissea—Deciston of another issue raised and 

decided, if can be suid to be not necessary for 

decision. E: , 

Merely because the suit fails on one issue and can 
therefore be dismissed, it cannot be said that the 
decision of another issue which was raised and 
decided was not necessary forthe purpose of the deci- 
sion of the suit. Consequently, wheie the question 
as to the right to mesne protits drpeaded upon the 
proof of title to the land, merely because on ques- 
tions of fact relating to accounts and to the veracity 
of the witnesses the suit fails, the Appellate Court 
cannot put aside the finding of the lower Court on 
the question of title and leuve the matter again to 
be re-agitated Karamo_aNnp PURSUMAL v, VALI 
MU .AMMAD PEROO , Sind 310 
Two conflicting decisions— Later prevails. 

Where there are two conflicting decisions upon 
the rights of the parties, the later decision must 
prevail part icularly when the later decision is that 
of a superior Court. MuoamMMap Unarp-ULban Kuan, 
MUHAMMAD ABDUL JALIL Kuan All. 657 
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Money paid under decree—Suit for recovery, 
when lies—Decree not appealed against—When can 
be saidto have been sup2rseded by Appellate Court. 
Where money is paid by the plaintiff to the de- 

fendant under the compulsion of legal process which 

is afterwards discovered not to have been due, the 
plaintif cannot iecover it back in an action for 
money had and recsived, The only question for 
determination in such a case is whether, the decreeseor 
judgments under which the money was originally 
recovered have been reversed or superseded, The 
decree not appealed against is not to be deemed 
to have been superseded by an order of the Privy 

Council or a decree of an Appellate Oourt unless 

it was theintention of their Lordshjps or such 

Aprellate Court in passing such order or decree ex- 

pressly to deal withall the rights and liabilities 

of the parties. Onthe other hand, ifthe order or 
decree was not intended to deal with anything moure 
than the facts of the particular case and the relief 
claimed in that particular case, then’ such order or 
decree cannot be deemed to supersede other decrees 
obtained, though such decrees could not have been 
obtained ifthe later decision, which is said to 
supersede the earlier decrees, had been given before 
the suits, in which the earlier decrees were passed 
had been determined. MocamMabd UBAID-ULLA ı Kuan 
v. Mupimasap ÅBDUL JALIL K an Ail, 657 


Revision—Application for leave to sue in forma 
pauperis rejected - Revision, tf lies. 

Revision ljes against the order ofthe Court below 
rejecting the application for leave to sue in forma 
puuperis, as barred by res judicata and limitation. 
DUNDAR BAHU v. Mcuin DEI ` Oudh 956 
~~- Award — interference by the High Court, 

when proper. 

Though the High Court is reluctant to interfere 
with awards, the parties having been content to 


- submit the matter in dispute to lay Judges of their 


own choosing, nevertheless if there is question of 
jurisdiction involved, the High Court may interfere 
and will do so to remedy iajustice. GANGARAM v 
KES .AvDAS VEWANDAS Sind 102 

Interference with orders of Small Cause 

Court Judge—When proper. 

The High Court will interfere only in exceptional 
circumstances with oiders of the Judge of the Court 
of Small Causes, but when the Judge is clearly wrong 
and if his order is upheld there would in fact-be a 
fraud perpetrated upon the plaintiff and he would be 
debarred from bringing a suit which suit he ig 
entitled to bring, the Tligh Court will interfere. 
BaGak..aAN RAEMATKAAN v. MonaurLaL Kis. NIRAM 

- Sind 116 


Second appeal—Lower Courts differing on legal 
interpretation of admitted facts—Second appeal, 
competency of. $ 
Where as to the facts there is no difference between, 

the two lower Courts but they have differed on the 

legal interpretation to be placed on the admitted facts, 

a sacond appeal lies, NARANJAN SINGa v. KARAM CHAND 

Lah. 831 

to grant 





Lower Court wrongly refusing 
equitable reiief—Interférence, if proper. 
The High Court will always interfere in second 

appeal when a lower Court has wrongly  .1eLused to 

grant an equitable relief. Narayana NAIR v. OnEKUNNI 
Mad 242 

——--— Question of fact-—-Lease — Question uhether 
it is of whole or part of land whether one of fact. 
A question whether a certain lease granted was of 

the whole piece of land or of a part of it is one of pure - 
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fact, and cannot be agitated again in second ap- 
peal. Nuroo v. MEGHRAJ Nag. 790, 
Question, whether facts prove custom is; 
one of law. 

The question whether the facts found in any par- 
ticular case prove the existence of the essential 
attributes ofa custom or usage is a question of law 
which may be discussed in second appeal. RUDRA 





NARAIN SINGA v. Kepar Nats SING I Pat, 754 
Securlty, Ses Criminal trial 586 
Set-off. 
Ses Oivil Procedure Code, 1908, O. VIIT, r. 6 
1004 
Sze Court Bees Act, 1870, Sch. I, Art. 1 1004 


Sikh Gurdwaras Act (Vill of 1925), s.18—Mahant 
acquiring occupancy rights—Acquisition shown ‘as 
personal in Revenue Records—Occupancy rights, if 
personal or held on behalf of institution. 

A grant to a person by way of reward in 
recognition of services rendered to the Gur- 
dwara always remains a personal one. If a per- 
son, while occupying the office of mahant, acquires 
occupancy land and occupancy rights in it and 
the acquisition is shown as personal in the Reve- 
nue Records, the occupancy rights so acquired are 
personal to him andhe holds theland personally 
and noton behalf of the institution SHIROMANI 
GURDWARA PARBAND AK GomMITTEE V SARDAR SINGH 

Lah. 456 

Specific performance — Plaint in suit for 
specific performance of contract putting con- 
struction on contract, which he knew to ’ be wrong 
~—~Plaintiff held acted dishonestly and, therefore, 
not entitled to relief. Í 
Where the plaintiff ina suit on a contract for its 

specific performance tried to put a construction on the 

contract which he knew to be wrong: 

Held, that the plaintiff acted dishonestly and was 
not entitled to equitable relief. Equity will not help 
a dishonest suitor who demands what heisnot en- 
titled to, TRIBNI PRASAD SINGH V. JAINARAIN SINGA 

Pat. 484 


Specific Relief Act (l of 1877), s. 9—Suit under— 
Nature of—Appointment of Receiver in suit for 
possession under. s. 9—W hether can be made—Order 
made, if without jurisdiction—Appeal, if lies—Civil 
Procedure Code (Act V of 1908), 0. XL, r. 1. 

Under s. 9, Specific Relief Act, a suit for possession 
and mesne profits will not lie nor can the Court pass a 
decree for mesne profits prior to the suit. Nor can an 
order for mesne profits during the pendency of 
the suit be made under this section, nor can 
a Receiver be appointed. This section provides 
aspecialand comparatively summary remedy for a 
person dispossessed without his consent, and the 
, section relates only to possession. An order ina 
suit for possession under s. 9, for appointment of a 
Receiver for ccllection of mesne profits is without 
jurisdiction. It is an order under O. XL, r.1, Civil 
Procedure Code, and isvappealable. Fousman MANAJI 
v. BikgiBal . Sind 12 
— S, 27-A— Right under, nature of—Difference 


between protection under with that under s. 53A 


-Transfer of Property Act, 

Section 27-A, Specific Relief Act, gives aright to 
the lessor and the lessee to enforce specially a con- 
tract to grant a lease by compelling registration 
where there is part performance. That right, how- 
over, only applies to contracts to lease executed atter 
April 1, 1930. The difference between the protection 
given by s. 53-A of the Transfer of Property Act, 
pod the right conferred by s, 27-A of the Specific 
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Relief Act, would appear to be that the former 
creates a defence, the latter a ground of claim. 
Section 53-A, prevents the transferor (or persons 
claiming under him) from enforcing against the 
transferee (or persons claiming under him) any right 
in respect of the property of which the transferee 
has takenor continued in possession, other than a 
right expressly’'provided by the terms of the con- 
tract. Harr PRAS8AD v. HANUMANTRAO Nag, 554 


———-8. 42 -A selling mortgaged property of B 
in execution of mortgage decree—Suit by B's wife 
and mother against A for declaraiton that decree is 
not binding on them and that property is wakf — 
Injumction for staying execution prayed for, 
shortly after admission of plaint—A getting posses- 
sion—No amendment of plaint for prayer of 
delivery of possession—No consequential relief— 
Suit, whether barred—Opportunity for amending 
plaint, if should be given. 

One A obtained a mortgage decree against B and 
in execution put up certain mortgaged property to 


. sale. B's wife and mother instituted a suit praying 


for a declaration that the mortgaged property was 
wakf property which could not be sold in execution 
of a decree, and for a declaration that the decree was 
not binding on the plaintiffs. Before the defendants 
of the suit had entered on their defence, the plaintiffs 
prayed for an injunction staying further proceedings 
in execution.. The injunction was refused by the 
Subordinate Judge on the ground that the suit was 
purcly declaratory and as the plaintiffs had not prayed 
for any consequential relief, they could not properly 
apply for an injunction. Subsequently on account of 
the happening of certain events possession was given 
to A, the decree-holder. Since the prayer for injunc- 
tion was not put inthe plaint, and since there way 
no application for recovery of possession, the 
plaintiff's suit was dismissed : 

Held,(z) that the Oourt could not give the declaration 
originally prayed for, partly because it would have 
been utterly infructuous unless it was attended by a 
permanent injunction, and partly because the absence 
ofa prayer for such an injunction barred the suit by 
the provisions of s. 42, Specific Relief Act ; 

(it) that the absence of a prayer for recovery of 
possession in the altered circumstances would equally 
render the suit inadmissible, since if a decree should 
be obtained it would be infructuous. The suit wag 
rightly dismissed as barred by the provisions or 
s. 42, Specific Relief Act, as no consequential relict 
was prayed for. 

(271) that the plaintifis should be given anoppo:- 
tunity of amending their plaint, but before this wag 
permitted, they should pay the costs of-the defendants 
of the original suitand of appeal and putting court- 
fee on the valuation of the property of which re- 
covery was sought. BIBI Zuparpa v. Mo .an Ram Sanu 

A Pat. 84 


Stamp Act (llof 1899), s, 2 (5)—Acknowledgment 
containing implied promise to pay interest —~ No 
a obligation to pay amount due—Whether 
bond. 

The definition of a bond insub-s. 5,8, 2, Stamp Act, 
requires that a person should oblige himself to pay 
money to another on certain conditions. In other 
words, there must be an’ express obligation to pay. 
Where the entry is attested by two witnesses and 
contains an implied promise -to pay interest, but 
there is no express obligation to pay the amount due, 
no such obligation can be inferred from a mere ac. 
knowledgment of the balance. An implied obligas 
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a hi + 5 
tion cannot convert‘ah acknowledgment into a bond. 
Dewan Osann ca: Pusan & Kasumir Bank, Lp. 
RAWALPINDI žm > a Lah. 68 
Successlon Act (XXXIX of 1925), s. 214. Suz 
Succession act, 1923, s. 381 766 
<> $8. 319 to 323—S. 321, if declares charge 
on estate, 
The purpose of ss. 319 to 323 of the Succession 
Act is not the regulation of the righte of 
creditors against the estate of the testator but the 
regulation of claims of priorities tnter se among 
various kinds of creditors. The provisions assume 
that a certain fund is available in the hands of the 





. executor, and then proceed to lay downin what 


‘order of priority that fund ought to be disbursed. 
vt ill De E of s. 321 to hold that it 
declares a charge on the estate as between the 
lender and those interested in the estate. Finix 
Josep SARPRASADAM v, P. Rm. Sp, SuBRAMANIA 
CaETTIAR Had. 157 
3S. 319, 323 —Pro-note executed by executor 
—Creditor, if can have direct recourse agatnst 


estate. , 
Ordinarily a creditor wh) lends money on a 





_ promissory note executed by an executor ‘ig nosen- 


title] to direct recourse against the test ator's es- 
tate, Finrx dosera SarprasapAM v P ha. Sp. 
SuBRAMANIA OnkTTIAR ; _ Wad, 157 
—-—— 85. 319 to 323— Reltef agarnst right to 
indemnity of executer~ When can be granted. 
Where relief is to be granted on the footing of 
the creditor's right to avail bimself of bho right of 
indemnity which the executor will be entitled to 
from the estate, this ground must be expressly stat- 
ed inthe plaint. Finix Josepa SarpeasaDAm V. P. Rm. 
Sp. SUBRAMANIA CHETSIAR Mad. 157 
38. 381, 214— Succession certificate, whether 
title. 
teh ba succession certificate does not confer 
title; it merely enables a plaintiff to obtain a deerce 
or gives the payer an indemnity. Leona Au Cy v. 
Messrs. T. D. FINDLAY & Sons, Lro Rang. 766 
Suits Valuation Act (Vil of 1887), S. 8, scope of — 
` Whether applies to suit for declaration -and 
Section 8, Suits Valuation Act, is restricted to suits 
in which court-fees are payable ad valorem, and the 





_ 


- court-fee ina suit for a declaration is* not payable 


~ 


ad valorem, (the court-fee for a suit for a declaration 
being fixed in Sch. II, para. 17, at Rs. 15). There- 
forea suit for declaration is not to be valued under 
s. 8 on the same basis for purposes of Jurisdiction as 
it has to` be valued for the purposes of c urt-fees. 
Secondly, insofar as the suit is for possession, it 
has no doubt to be valued for fiscal purposes accord- 


' ingto the value of the subject-matter on the basis of 


so many times the assessment and the court-leeson_a 
suit for possession are payable ad valorem ; but suits 
for possession are excepted from the operation af 
a. & This in regard tosuit seeking a declarationand 
possession, the value for fiscal purposes 1s not to be 
the value for purposes of jurisdiction Nothing in s. 8 
gives the protection of the fiscal value for the purposes 
_of determining the value for jurisdiction of suits 
claiming a declaration and possession. On the other 
hand under the Civil Procedure Code, O. VIJ, r. 1 (4), 
the value of the suit for purposes of Jurisdiction is 
distinguished {fromthe valuefor court-fees, and the 
value’ for jurisdiction bas to be the real value of the 
subject-matter.  Govinppaal LALLUBHAI PATEL v, 
DAHSYABHAI NATHABHAI PATEL ; Bom. 717 
Surety—Liability of—Agreement that on fatlure of 
” instalment, property tobe brought to sale—Held, 


` Surety— concld. 


atid liability does not arise until property 
sold, 

Where the plain terms of the agrezment into which 
the sureties entered is that their obligation there- 
under would not arise until all aitempts to satisfy 
the decretal amount in accordance with the terms 
previously set out had been made and the terms 
previously set out not only included the payment “of 
annual instalments, but also included the sale of the 
mortgaged property on failure to pay any such in- 
stalments : 

Held, that the first remedy of the cre titor on failure 
to pay any instalment was to bring to sale the mort- 
gaged property, and until this had been done no 
liability attached tothe surety. Ko Suwe Sov R. M. 
V. E. R. Cxertyar o Rang. 942 
Member of joint Hindu family executing 

security bond —If should be accepted 

Where a member of a joint Mitakshara family 
executes a security bond, whan the family consists of 
other members including minors, it should not be 
accepted. ANAND Das v. Ram BuusanDas Pat, 139 


Tort — Malicious prosecution.— Suit lies only 
against person instituting proceedings, 
- An action in the nature of an action for’ malicious 





prosecution can only lie against the person or persons 


who instituted the proceedings, Persons merely act- 
ing as tools in the hands of others who instituted 
malicious proceedings are not liable in an action for 
malicious prosecution. Nirrananp Matuur v. Basu 
Ram All. 615 


Transfer of Property Act (IV of 1882), ss. 3,130 
-—— Policy, if actionable clatm—Mods of assignment. 
The right to recover the insurance money on the 

death of an assured porson is an actionable claim. 

A life policy maybe validly assigned by an instru- 

ment in writing signed by the transferor. lt is im- 

material if such instrument is written on a separate 

paper or is endorsed un the policy itself. An action- 
able claim includes any beneficial interest whether 
such interest is existent, accruing, conditional or 
contingent. This definition is wide enough to include 
the transfer, bothof ordinary and endowment policies 
which is conditional on the assignee surviving the 

assured. Although an endowment policy createsa . 

contingent interest, it can be assigned under s. 130 

read with a. 21, Transfer of Property Act. Suampas 

GoBINDRAM V. SAVITRIBAI l Sind 225 

— S$. §. SeeTransfer of Froperty Act, - 1884, 
s. 109 136 

8 6 (e)—‘Acttonable claim —Scope stated. 
action 6 (e), Transfer of Property Act must be 
read in connection with s,130. The definition of 
actionable cluim has been extended to include such 
equitable choses in action as debts or beneficial in- 
terest2 ın movable property, whether existent, accru- 
ing, conditional or contingent. A debt is an obliga- 
tion to pay a liquidated oru certain sum of money. 

Trxam Sixneuv Baota Nats All, 975 

$5.9, 100—Caharge tan be created orally— 
Document, whether should be signed by person 
‘creating charge—Question of notice, in case of oral 

- charge—Importance-of. - - - 
Under s. 9, Transfer of Property Act, all transac- 

tions Which are not required by any express provi- 

sion of law tobe in writing can be entered into 
orally and theie is no specific provision of law enact- 
ing that a charge can be created only by a document. 

‘But if thecharge is created by a document, such 

document must be registered where the charge is for 

‘@ Sum in excess of Rs. 100. 

‘ {here isno provision of law which insists that 
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such a document, if necessary, must also be signed by 


the person creating the charge. 

Obiter.— Where the charge is oral the question of 
notice May assume importance, where it is sought to 
enforce it against a transferee of the property. 
KUPPUSWAMY v. Rasoppa OsETTIAR Mad. 7’ 
————$§. 10. Sze Crown Grants Act, 1895,s.2 30 

@ 


——*_ s, 40—‘Immovable property’, meaning of— 
Lessee retaining right of reversion — Negative 


stipulation Jor beneficial enjoyment of right—S. 40, 


if applies. 

The words “immovable property ” are not defined in 
the Transfer of Property Act, They are said to include 
éimber, standifig crops. The Oourts have to look for 
its definition to the General Clauses Act, which again 
ie notexhaustive. The principle of s. 40, Transfer of 
Property Act, will apply. : 

A benefit to arise out of land is interestin land 
and is, therefore, immovable property. The question 
is whether plaintiff in whom there is reversion in 
the colliery after theexpiration of the term of 499 
years or tieating the lease as permanent leass 
in whom there is a reversion is said -to possess- 
his own immovable property and if for the more 
beneficial enjoyment of the reversion a negative 
stipulation is made. Morr Lan Daaa v. Iswar RADHA 
DAMODAR Cuanprea JEw THAKUR Cal. 690 
—————§.41. Sze Hindu nen ee 

00 


8, 41—Condition of applicability--~Purchaser 
from person not real owner-—- When can protect 
himself—Hnqutries into title not made—Protection, 
if cag be claimed by him. i l 
For the applicability of s. 41, Transfer of Property 

Act, two things must concur (i) that the person 





` (ostensible owner) who has no real title was clothed 


with theinsignia of ownership with the consent ex- 
press or implied of the real owner; and (ii) that the 
person purchasing for value from the ostensible 
owner shall take reasonable -care to ascertain that 
his transferor has authority to make ths- transfer. 
A person purchasing from a person who: is not the- 
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fic circumstances should be pointed out as the 

Starting point of an inquiry. which might be ex- 

pected to lead to some result. JASODAR DUSADAIN v. 

SUKURMANI MEaTRANI ‘Pat 1005 

———§.43, whether applies if suit ts brought 
against minor when he attains majority. 

Section 43, Transfer of Property Act, refers to a 
transfer made by an unauthorized person who sub- 
sequently acquires interest inthe property tranefer- 
red. A minor, though he may not be competent to 
transfer his property, possesses an interest in his 
property, which may be transferred by his guardian 
undsr certain circumstances. When he attains 
majority hedoer not subsequently acquire any in- 
terest in his property; the interest has remained 
vested in him all along. The section, therefore, can 
have no application tothe case where a minor has 
made a- mortgage during his minority and a suit is 
brought to enforce the mortgage against him after 
he has attained majority. The section is based on 
the principle of estoppel, which cannot be pleaded 
against a statute so as to prejudice a minor who 
enjoys the protection of the law. Agzupa1a PRASAD v. 
OHANDAN All. 934 F B 


————8. 44 - Members of family, whether must 
constantly reside in dwelling house and be joint 


real owner canonly protect himself by showing that- 
he acted as a prudent man. If he -makes no enquiry - 
into title, such asa prudent purchaser would meke; - 





or avoids prosecuting such an enquiry, hecannot claim 
protection and the ‘principle that a man cannot give 
what he has not must apply. 

Where the conveyance by which a property was 
purchased recited that the purchase was made by 


the vendee with her stridkan money in which her~ 


husband was an attesting witness, and subsequently 
it was claimed that the purchase was made benumi by. 
the husband : : ~- 

Held, that thefirst condition was satisfied. BENOY 
BHUSAN MUKHERJERE v., Sanat Kumarr Desr Cal, §90 





tion of property in name of one member—Such- 

member, if ostensible owner thereof—Duty of 

persons, dealing with such member, .-. 

As between members of a joint Hindu 
family the fact that the name of one member 
rather than that of another or of all the members 
is used in acquisition of property, does not 
amount to the holding out of that member as the 
-ostensible owner, and a person dealing with one 
member of a Hindu family ean hardly say that he 
was misled unless he proves that he has made full 
inquiries and could not ascertain his title. OZ 
course, if is nob enough to assert generally that 
inquiries should be made, or that a prudent man 
should have made further inquiries, but some speci- 


» Nea 2k oe 


if 


$.41—Hindu Law—Joint family—Acquisi- - 


ee ed 


s. 51 — Compensation for improvements — 
Trespasser, tf can set-off compensation agarnst 
mesne profits. , : 

The right to get compensation for improvements 
is founded ons. 51, Transfer` of. Property Act. A 
trespasser is nota transferee within the meaning of 
g. Sland is not entitled to any compensativa for 
improvements, There are no equities in favour ofa 
trespasser or of a person who is fraudulently in pos- 
session, Where, therefore, a suit is brought for 
possession and mesne profits against & person in 
wrongful -possession, the latter has no right for com- 
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pensation for improvements made by him and cannot 
set-off such sums against the claim for mesne profits. 
L. A. REET ò, FIRM GANGARAJ GUDRAJ Cal. 214 
——_ — S, 51— Permanent lessee, if can claim com- 

pensation under 3. 51 for butlding constructed on 

land taken on lease—Lease obtained from parda- 

nashin lady as guardian of minor son, by undue 

tnfluence—Lease avoided--Compensation under s. 51. 

A lessee, even if a permanent lessee, cannot ap- 
peal to s.51, Transfer of Property Act, but even if 
it be granted that a permanent lessee is entitled to 
claim the benefit of s. 5) of the Transfer of Proper- 
ty Act, he cannot claim to have ‘believed in good 
faith’ thathe was absolutely entitled to the land, 
where it was taken by him on permanent lease from 
the mother guardian of a minor whose powers were 
no better than those of a shebait of a temple, by 
exercising undue influence on her, on ridiculously 
inadequate rent, all the termsof the lease being 
wholly one-sided. In such circumstances he can 
never be allowed to plead that he believed “ in 
good faith” that he was absolutely entitled to the 


land. He cannot, therefore, claim compensation 
under s. 51 of the Transter of Property Act, 
on the avoidance of the lease. SrpH Natu v. Har 

Ouah 508 


NAKAIN 

——— S, 52—Lis pendens—Basis of doctrine— 
Notice of suit, af matertal—Misdescripiton of land 
in pleadings -—Doctrine, 1f applies. 

The doctrine of lis pendens is not based upon 
notice, but it rests upon the ground that neither 
party to asuit can alienate the property in the 
suit pending the suit so as to defeat the rights of 


the other party. It is based upon expediency, and ` 


it is immaterial whether the alienee pendente lite 
hau orhad not novice of the suit. The mere pen- 
dency of a suit will not prevent one of the parties 
from selling the property, the subject-matter of the 
suit, but the purchase will in no manner affect the 
right ofthe other party under any decree which 
may ba made inthe suit, unless the property was 
sold with the permission of the Court, 

A misdescription of the land in the pleadings 
will prevent the operation of the doctrine of its 

endens; but if in spite of the misdescription the 
and is suiticiently identified, then the doctrine will 
apply. If itis found that the parties to the suit, 
from the description given in the plaint knew what 
the properties were, in which a right was specilical- 
ly and diectly asserted, and if, asa result of the 
decree made therein, either that property ora part 
of it isallotted to the other party, then that party 
will be entitled to rely uponthe rule of lis pendens 
as against the alienee from his opponent in the 
suit, 

A purchase made of land actually in litigation 
pendente lite for a valuable consideration and with- 
out any express or implied notice affects the pur- 
chaser in the same manner as if he had notice, and 
he will accordingly be so far bound by the judg- 
ment or decree as not to be entitled to deteat the 
Main object of the suit, Ordinarily the judgment 
of a Court binds ouly the parties and their privies 
in representation or estate, But he who purchases 
during the pendency of an action is held bound by 
the judgment that may be made against the person 
from whom he derives titie. The litigating paties 
are exeinpted from taking any notice ot the title 
so acquired and such purchaser need not be made a 
party tothe action. AOnUT BITARAM PATWARDAAN V. 
H BIVAJIRAO KBRISANARAO GAIKWAD Bom. 172 
-5. 53—Preference — No fraud —Transaction 
genuine—Whether can be avoided. i 
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Preference by a debtorshown to one of hisecreditois 
is, provided the transaction is genuine and not 
tainted by fraud, no ground for avoidance merely 
because the other creditors happen to suffer. DEWAN 
Ouanp V, PUNJAB & Kasumir Bank, LTD. RAWALPINDI 


Lah. 68 

8. 53—Question of consideration. 5 
One of the points which it is necessary to find 
in order to hold thatthe transaction is a valid one 
is that it wasfor adequate consideration. KÉDABWATI 
v. RADaBY LAL Pat. 353 


——_——$§, 53—Sale to defeat one of creditors— 
Transaction, whether comes within es. 53. A 
It by no means follows that because a transfer 

was for the purpose of defeating one of the creditors, 

the intention of the transferor was not to defeat 
all the creditors. KeparwaTi v. RADHEY LAL 

Pat. 353 

sS. 53—Scope—Transaction contemplated by 

8. 53. 

Where the iutention of a sale is to defeat one 
ofthe creditors, then that is not the transaction 
contemplated by s. 53 of the Transfer of Property 
Act. Keparwati v. Rapsry LaL ` Pat. 353 

— $. 3-A. See Specific Relief Act, 1877, 

8, 27-A 554 
$. 53-A—Applicability —Part performance 

—Non-registration of document of family settlement, 

whether bar to applicability of doctrine or ats 

admissibility ın evidence 

In cases to which the doctrines of part performance 
applies, the nuu-registration of the document would 
be no barto the applicability of s. 58-A, Transfer 
ot Property Act or to its admissibility in evidence 
ManapEt KUNWAR v,PapagatH OnauBe All. 843 FB 


~S, 53-A — Applicability — Transfer before 
April 1, ly8v0—Case instituted after—s. 53-A, if 
applies. 
Section 53-A, Transfer 





of Property Act, as 
amended by Act XX of 1929, applies to all cases 
instituted on or after April 1, 1930, even if the 
transte: 1n question took place before that date. 
ASaUTOsa Un ATTOPADHYAY V. NaLINAksuYA BANDOPA- 
DHYaY Cal. 267 
~S, 53-A—-No transfer made by family 

arrangement--Deed only embodying agreement of 

acknowledgment of other's rights —S. 53-A, if upplres 

—Kamily arrangement—Regisiration Act (AVL of 

1908), s. 39, (as amended). 

Where a famiy settlement without conveying any 
property from one party to another really embodied the 
agreement between the parties in which the title of 
the other was acknowledged and recognized : 

Held, that the family settlement in this case could 
not be regarded as either a transfer of property or 
even a Contract to transfer immovable property. It 
was-merely an acknowledgment of the right of the 
other party ands. 3-A, ‘ranefer of Property Act, 
did not apply tothe case. ‘hus, the defect of the 
want of 1egistration cannot be cured by the provi- 
sions of s. 63-A. MA8ADEI KUNWAR v. PADARATA 
UOnaUBE All. 843 F B 
S., §3-A—Whether retrospective. _ 

Section 43-A, Transier of Property Act,15 not re- 
trospective and it cannot be applied to affect the 
rights of htigants in actions commenced before 
April 1, 1930. Harr PrassaD v. HaNUMANTRAO 

Nag. 554 
—8$. 54, 55 (1) (g)—-Agreement to convey Land 
in settlement of claim by parties to suit— Land 
setected by plarntijf found co be encumbered—H ffect 
—Defendant, rf bound to discharge encumbrances. 


- 
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Where according to the settlement arrived at- 


ina suit, the defendant agreed to convey to the 
plaintif some portion of his land in partial sa- 
tisfaction of the amount due and the plaintiff, 
who was to have chosen the land, selected it but 
it was found to be encumberd : 

Held, that the conveyance contemplated by the 
a@reement was a sale within the meaning of s. 54, 
Transfer of Property Act, The fact that the prices 
which the plaintiff had to pay would never be 
handed over by him in cash, but would be set off 
against the decree which he was to obtain against 
the defendant in thesuit did not alter the nature 
of the transactions. Consequently, there being no 
contract to the contrary, the provisions of s, 55 
(1) (g), Transfer of Property Act, were applicable, at 
any rate in principle, and the defendant was bound 
to discharge all encumbrances existing on the land 
chosen by the plaintiff. A.K.A. O. T. A. L. ALAGAPPA 
CHETTYAR v. A K. R. M. M. K Cserryar FIRM 

Rang. 434 
-—S, 55 (4\—Charge, whether operates even 
against bona fide purchaser for value without 
notice, 
. The statutory charge under s. 55 (4), Transfer of 
Property Act, isan interest in immovable property. 
If, therefore, it is an interest in immovable property 
and not amere equity, the purchaser can only take 
such interest as his vendor can convey which will be 
the property subject to such interest. Consequently 
& charge created on property operates, in the absence 
of a special provision of law, even against a bona 
fide purchaser for value without notice. AOHANTA 
Onteramma vy QUNISETTI MUREYYA Mad. 649 
——-——- S$, 55 (4,—Part of purchase money left with 
vendee to be paid to vendor after happening of 
certain events —Nothing to show that charge was 
intended to be extinguished—Auction-purchaser of 
vendor's right, if can enforce charge. 

Where by an agreement a part of the purchase 
money is left with the purchaser to be paid to the 
vendor after the happening of a certain event, the 
charge cannot be extinguished, in the absence of an 
indication inthe agreement that the charge ia in- 
tended to be extinguished, and the auction-purchaser 
of vendor's right can enforces it. Acaanta OSITTAMMA 
V. QUNISETTI MUREYYA i Mad. 649 
Ss 55 (4)—Statutory charge, when extin- 
guished. 

In order to extinguish the statutory charge, there 
must be an express contract or something from which 
if is a necessary implication that such contract exists 
and itis not excluded by a contract, covenant, or 
agreement with respect tothe purchase money which 
is not inconsistent with the continuance of the 
charge. Acaanra QSITTAMMA v. GUNISETTI MUREYYA 





649 
————~$, §5 (4) (b). Sz Vendor and Foronaeer äi 
-— S, 58 (a). Seg Mortgage 274 





--~ 88. 58, 100 — Mortgage — Construction— 
Mortgage or charge— Distinction — Intention, how 
gathered—Valid mortgage, essentials —Held, state- 
ment though satisfying essentials of mortgage, was 
invalidas mortgage for want of valid attestation. 

The distinction between a charge and a simple 


mortgage is a very subtle one and to judge of the 
- ‘intention’ of parties one must look to the language 


alone in which their intentions are expressed. The 
essentials of a mortgage are (i) it must be created by 
act of parties; (iz) it must be for a debt; (<i) it must 
be of specific property ; (iit must involve a covenant 


=i to pay. 
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In a proceeding under s. 145, Criminal Procedure 
Code, a person gevea statement before the Bub- 
Magistrate, in which he undertook to pay Rs. 750 to 
plaintiff by a certaindate and togive him the right 
of proceeding against the property and two other 
items of property if he failed to do so and promised, 
if plaintiff would agree to this proposal and refrain 
from entering upon the suit land, to drop the proceed- 
ings before the Sub-Divisional Magistrate : 

Held, that all the essentials of a mortgage were 
satisfied batas it was not attested or registered, it 
was invalid asa mortgage, and that it could not also 
be held to be a charge. SUBBARAYA PILDAI v. Prowat- 
PILLAI UDAYAN Mad. 840 


—— $, 67-A—Applicability—Mortgage executed 
on same property by two diferent persons—Suit 
on mortgages —Mortgagee, if can combine both 
causes of aia ae Procedure Code (Act V of 
1908), 0O. I, rr. ò, 2. 

Been 67-A of the Transfer of Property Act 
applies only to mortgages executed - by the same 
mortgagor and can have no application to a case 
where the mortgages are executed by two different 
mortgagors, though of the same property. Order I, r. 3 
Civil Procedure Code gives the mortgagee no right 
to join the two mortgagors as defendants because the 
right to relief that he is claiming arises out of differ- 
ent acts, nor does O. II, r. 3, help him where the de~- 


* 


- fendants are not jointly liable on each mortgage. 


ALAL v. RAMOHANDRA Nag. 126 

cass s. 78—Mortgagee giving title deeds to mort- 

gagor knowing that he would effect sale of prop- 

erties--Whether amounts to negligence—Whether 

creates estoppel under s. 115, Evidence Act (I of 
2). 

Whexe a mortgagee gives title deeds to mortgagor 
knowing that the latter required them to effect a 
gale of the properties, the mortgagee is guilty of 
negligence under s. 78 of the Transfer of Property Act, 
in having allowed the mortgagor to defraud the 
purchaser but in such a case no, estoppel under 
3.115, Evidence Act, arises against him. V. K, 
NATARAJA [YER v. S. L. LAKSHMAN ÍYEB Mad. 845 


s. 82—' Contract to the contrary’, meaning of 

The expression ‘contract to the contrary’ in s. 82 
Transfer of Property Act, might include a coniract 
between mortgagor and purchaser of equity of re- 
demption and can be enforced by the mortgagor or 
a subsequent purchaser of the equity of redemption 
of another portion of the mortgaged property if the 
benefit of the contract has been assigned to him. 
MUTHUSAMI PILLAI V. ARASAYEE AMMAL | Mad. 762 
s. 82—Right of ee tad af can be 

or varied by contract. — 

e affords a statutory right of contribu- 
tion subject to a contract to the contrary. There- 
fore, it follows that the right of contribution can 
be released or varied by a contract. MUT USAMI 
PILLAI y. ARASAYER AMMAL — Mad. 762 
ss. 83, 84—Deposit by mortgagor of money 

in Court--Refusal by mortgagee to accept itin full 

satisfaction—Such amount, af can be withdrawn 

rtgagor. ; 

l H ia mori gaci accepts the money deposited or 
tendered by the mortgagor under s. 83 of the Transfer 
of Property Act, in full satisfaction, the result follows 
that the mortgage is extinguished ; but if he does 
not ‘do so, then it is clear from 8. 84 that the mort- 
gagor who has made a deposit can subsequently 
withdraw the money deposited or any part thereof. 
That makes it clear that by the mere fact of mak- 
ing a tender or 4 deposit, the money does not 
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cease to be property of the mortgagor and does ` 


not become merged in the mortgaged property in 
any way. Gupreswar Missin. v. Radaa MORAN 
MISSIR Pat. 99 
~ 8. 98 —Scope——Transfer of Property Act, 
whether applies to anomalous mortgage —Principle 
of substitution of mortgaged property by some other 

property, whether affected by 3. 98, 

The expression “in the case of an anomalous mort- 
gage the rights and liabilities of the parties shall be 
determined by the deed,” in s. 98, Transfer of Property 
Act means that so far asthe Act provides for the rights 
and liabilities of the mortgagor, these provisions do 
not apply to the case of an anomalous mortgage. An 
anomalous mortgage is governed by the deed itself ; 
but the principle of substitution of some other pro- 
perty for the mortgaged property isa general princi- 
ple of law not provided for in the Transfer of Pro- 
perty Act and s. 98 in no way affects it. GANGA PRASAD 


„SA0 v. DULARI Saran SINGH Pat. 134 
8, 100. ; 
Sze Transfer of Property Act, 1882, s. 9° 7 
Ser Transfer of Property Act, 1882, s. 58 840 


s. 100-— Purchase without notice of charge 

Transfer to person having notice—Defence under 

s. 100, if available to such second transferee. 

The second portion of s. 100 is clear that only a 
person who is a transferee for value without notice 
is protected from a charge created under that sec- 
tion. Where a property subject to a charge is sold 
and the purchaser buys itfor consideration without 
notice of the charge and subsequently sells it to 
another who has full notice of the charge, the 
latter cannot avail himself of any defence under 
s. 100, which the first purchaser might have been 
able to raise if hewere the last owner of the prop- 
erty. Harnam Sings v, MUNAMMAD AKBAR KHAN 


l Pesh.136 
———— 88. 100, 5-—Transfers in future, if 
contemplated by the Act—Hypothecation made far 


meeting contingency which may or may not arise 
in future-—Whether covered by s. 100. l 


. The Transfer of Property Act; is intended to cover 


transfers- in future and there is no reason why a 
` hypothecation forthe purpose of meeting a contin- 
gency which may or may not arise in future should 
be excluded on general principles, The wording of 
s. 100 is quite clear that contingent charge to 
operate in future is not excluded from the purview, 
of thesection. The words “ made security for the 
payment of the money to another," are so wide that 


they cannot but include such charges. Harnau 
SINGH v. MUHAMMAD AKBAR KHAN Pesh. 136 


$. 106 —Notice to quit—Tenancy from month 

to month—Held, notice was proper. 
_ The tenancy was one from month to month and 
it commenced on the tenth of the month. In the 
notice to quit the plaintiff calledon the defendant 
iG apne to vacate the land by the 10th of July, 


Held, that in the notice was used the word “by” 
(10th of July) which means “on or before" “not 
later than” and also “during”. That means that the 
word “by” did not exclude butincludes 10th of July 
and consequently the notice was such as provided 
clear 15 days’ time which expired with theend of 
the tenancy, It was, therefore, quite in accordance 
with the requirements of s. 106 of the Transfer of 
Property Act. NUROO v. MEGHRAJ Nag. 790 

~S. 130 — Assignment in favour of wife— 
Presumption of benami, if arises—Absolute intérest, 
if created Intention, f 
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In India there is no warrant for holding that 
the assignee ifshe bea wife orchild of theassured, 
she or he is a mere nominee of the assured to receive 
the money on his death or that she or heis a mere 
benamidar for the assured. Where a mother is given 
a share at a partition which takes place between her 
sons, her stridhanmust be deducted from the share 
allotted to her. 

Where, therefore, the assured having three wives 
and children from each ofthem, assigns two policies to 
the son by the first wifes and the other two policies to 
his third wife, the first two wives having died after 
assignment of the policies tothem,,the mere fact 
that the son by the second wife was excluded from 
assignment will not change the nature of the absolute 
gift created by the assignment and the insurance 
money cannot be treated to be for the benefit of the 
heirs of the assured. 

Whether there was a gift or not or the assignee 
takes an absolute interest or not, depends upon the 
facts of each case. It depends upon the circumstances, 
conduct of the parties and intention of the insured. 
Ssampas GoBINDRAM V. SAVITRIBAI Sind 225 
—ss.130, 6 (e)— Mortgagor leaving part of 

consideration with mortgagee for paying one K if 

K got decree against mortgagor in suit then 

pending—In case suit is dismissed, amount to be 

returned to mortgagor—No provision, in case decree 
is for lesser amount—- Decree passed for lesser 
amount ~—Balance left over with mortgagee—Right 
to recover tits assigned to plaintiff by mortgagor— 

Assignment, whether one of mere right tosue or 

of actionable claim— Plaintiff, held could yecover 

this balance. 

Defendant No. 2 executed a usufructuary mortgage 
of his immecvable property in favour of defendant 
No. 1, and the mortgage deed specified that out of 
this mortgage amount some amount was left with the 
mortgagee for payment to one K in case K obtained 
a decree against the mortgagor in a suit, the nature 
of which wasnot specified, which was then pending. 
It was further stipulated that in case K's suit against 
the mortgagor was dismissed, the mortgagor would be 
entitled to recover the amount from the mortgagee, 
But there was no provision in the deed as to what 
wae to happen if the suit was decreed foraless sum 
than that left with the mortgagee. Eventually the 
suitof K was decreed for a lesser sum leaving a 
balance in the hands of the mortgagee. The mortyag- 
or, defendant No. 2, assigned the right to recover this 
amount to the plaintiffwho brought a suit for re- 
covery of the amount with interest : 

. Held, that the deed implied that the balance left 
over after paying the decree of K, was to be repaid 
to the mortgagor. The assignment by the mortgagor 
of his right to recover the amount to the plaintiff 
Was not a mere right to sue but was an assignment 
of an actionable claim within the meaning of s. 130, 
Transfer of Property Act, and consequently valid. 
The plaintiff could, therefore, recover the amount. 
Trkam Sines v. Buona NATH All. 975 

ss. 130, 21 — Insurance — Life policy — 

Condittonal assignment, validity of. 

It is within the competence of an assured to make 
a conditional assignment of the policies taken out 
by him whether such policy was anordinary life 
policy or anendcwment policy providing therein that 
in the event ofthe death of the assignee the benefits 
of the policy would revert to him, and the assignee 
alone is entitled to receive the sum  agsured in the 
case of the death of the-insured before the day 

‘némed. SHampas GoBINDRAM V, SAVITRIBAI 


Sind 228 


+ 
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Trust—Private trusts—Gift by stranger to private 
endowment for his spiritual benefit — Whether 
makes it public—Number and nature of gifts 
— Value of. 

It is quite true that if some particular stranger 
chooses to make a gift to a private endowment or 
institution for his own spiritual benefit or mental 


satisfaction, receipt of such gifts aces not alter the ` 


character of the endowment or the institution itself 
and make it a public one, if at its inception or in 
reality it was not so, Butthe number and nature 
of the gifts received, are matters which have their 
importance. Prakasi O:anpra Naa v. SUBODH 
Ouanpra Nac Cal. 290 

Private trust— Shebaitship, if vests in 

founder—Removal of trustees. 

When the worship of an idolhas been founded, 
the shebaitshtp is vested in the founder and his 
heirs, unless he has disposed of it otherwise, or there 
has beensome usage or course of dealing which 
points toa different mode of devolution. This prin- 
ciple applies to private as wellas to public trusts. 

If any relief isto be granted in a suit under 
s. 92, Civil Procedure Oode, ordering removal of 
shebaits and tiustees or interfering with their rights 
as founders, something substantial will have to be 
shown justifying the removal or the interference. 
PRAKASH CHANDRA Nac v. Supopy Cuanpra Nae 

Cal. 290 


Public trust — Founder not relinquishing 
rights— Subsequent benefactions, if mere accretions. 
The fact that a religious and charitable institu- 

tion has been founded for the use and benefit of 


the public does not mean that the founder has re-- 


linquished his rights as founder especially when the 
evidence points to the conclusion that he has never 
meant to giveup such rights 

The benefactions subsequently received do not 
make those who have madethem joint founders with 


the original founders, and the benefactions are not’ 


to beregarded as anything beyond anaccretion to 
the existing foundation. Praxasi Cuanpra Nae v. 
SUBODH Onanpra Naa Cal, 290 
Public trust--Tests to determine public nature 
of trust. i 

It is the extensiveness of the object which affords 
a sure indication of the public nature of a trust, 
Each particular object of a charity may be private, 
but it isthe extensiveness which will constitate it 
a public charity. The test is whether the charity is 
' or is not for a large and extensive section of the com- 
munity. Inference that the founder has dedicated 
an institution tothe public can be drawn if it is 
found that he had represented and held out to the 
public that it wasa public institution. Appeals for 
funds and enthusiasm for the wtsaba performed are 
not of a nature commensurate with private institu- 
tions. Similar inference may well be drawn from 
the use which the public have made of the shrine 
as a place for devotion or worship, the receipt of 
votive offerings’ from the public, and the fact that 
‘ a section of the public have taken the benefit of its 
attached sadabrata for -a long period of time, 

Held, on evidenca that the Asram in suit repre- 
sented a religious and charitable trust for public 
purposes. Prakasa Cuanpra Nag v. SUBODA Ox ANDRA 
Naa Cal. 290 


U. P. Agriculturists’ Relief Act (XXVII of 1934) 
—Construction of Act, should be uniform in whole 
of United Provinces. 

It is desirable that the U. P. Agriculturists’ Relief 

Act should be administered uniformly in the whole 

of the United Provinces. The Courts should, there- 


fore, so far as possible, try to avoid a conflict in the ` 
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interpretations put by the two Courts of highest 

jurisdiction (Allahabad end Oudh) in the Province. 

THE ALLAHABAD Bank, LTD., —ucKNow, Branca v. BUTAY 

KRISHNA Oudh 794 

S. 2 (2)—~Benefit of Act, if can be extended 
to corporation like trust. 

. The word “ person” used inthe definition of 
“ agricultnrist ’ ins. 2 (2), U. P. Agriculturists' 
Relief Act, must be interpreted in the sense of a 
juristic person and would, as such, include a body of 
persons like the trustees and tne trustees can be 
regarded as agriculturists within the meaning of the 
detinition of that term as given in s. 2 (2) of the Act. 
Consequently the benefit of the U. P, Agriculturists' 
Relief Act, can be extended to a corporation like 
& trust.- BHAWANI SHANKAR V. Kuursurp JAHAN 

Oudk 742 FB 


~m S, 2 (2) (a), (d), (P, (g)—Person falling 
under cls. (a), (d), €) and (g), whether should be 
considered as helding land though it is in 
occupation of thekadar or tenant — Both, whether 
agriculturists. 

A person falling within the categories (a), (d),(/), 
and (g) of s. 2(2), U. P. Agriculturists’ Relief Act, should 
be considered to be holding the land, though the 
sams is inthe actual occupation of a thekadarora 
tenant, whoshould also be considered to be holding 
such land, Each holdsitin a different tenure, The 
proprietor holds it in his capacity as proprietor, 
while the thekadar holds it as such. If other con- 
ditions are fulfilled, both of them should be consider- 
ed to he “agriculturists”, if they do not pay income- 
tax exceeding the amount of the local rate payable in 
respect ofthe same land. Paur Marr Devi v. LILA 
Duar All, 113 

$8, 2, 30— Person borrowing under pro-note 
on July 2, 1928, with interest at Re. 1-8 per cent. 
per month—Promisor writing letter acknowledging 
sum due on June 22, 1931, and promising to pay 
same at same rateof interest--Calculation of 
interest at contractual rate on original loan upto 

December 31,1929, and thereafter at 12 per cent. 

per annum, on amount due, held proper. 

A person borrowed a certain sum on a pro-note on 
July 2, 1928, with interest at the rate of Re. 1 annas8 
per cent, per month. The promisor wrote a letter on 
June 22, 1931, acknowledging the sum due under the 
pro-note and agreeing to pay it, with the samerate 
of interest : 

Held, that there was not even a notional payment 
by one to the other. The letter left no doubt that the 
liability acknowledged in it on June 22, 1931, was 
that under the earlier promissory note, which was not 
trensed as satiefied und Liability thereunder ex- 
tinguished, “Accordingly the lower Court was right 
in calculating interest atthe contractural rate up to 
December 31, i929, and thereafter at 12 per cent. per 
annum on the total amount due on that date. P..un 
Mati Devi v. Lina DHAR All. 113 


mame S B Any decree for money,” expression 
whether applicable to all money decrees, whether 
based on loan or any other claim. 

The words “ any decree for money” in s. 3, U. P. 
Agriculturists’ Relief Act, arə, quite general, and 
are applicable to all money decrees whether they are 
based on a loan or on any otherclaim. If the inten- 
tion of the Legislature had been to restrict the 
application of s. 3 to decrees passed on the basis 
of a loan, there is no reason why the language used 
in s. 30 (2) or words tothe same effect, should not 





“have been used ins. 3-also. 


Conséquently a claim for payment of guzara can 
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be decreed to be paid in instalments. Yusur HUSAIN 


BEG v. WAQAR ALI BEG , Oudh 887 
ss.4, 30—S. 4, applicability of—Decrees 
passed before Act — Future interest, subject to 


reduction unders. 30—Whether liable to further 
modification according to rate notified by Govern- 
ment under 8. 4 (2). 
- §eetion 4 of the U. P. Agriculturists’ Relief Act 
does not apply to decrees passed before the Act 
and future interest allowed in such decrees 
though subject to reduction under s. 30 according to 
the rates specified in Sch IIL of the Act, is not liable 
to further modification according to the rate notified 
by the Government under s. 4 (2) of the Act. ALLAHABAD 
Bank, LTD., Lucknow BRANCH v, BUTAY Kris..Na ° 
Oudh 794 
8. 5—“Agriculturist” in 8.5, scope of ~For 

s. 5, decree should have been passed against 

agriculturist. i 

The word “judgment-debtor” as used in s. 5 should 
also be construed in the sense of the person liable 
for payment of the two decrees for the time being, or 
in other word to include the legal representatives and 
transferees of the original judgment-debtor. The 
word “agriculturiet” has been used ins.5 only in 
the description of the decree in which instalments 
can be fixed.” Thus according totheterms of s. 5, 
all that is necessary isthat the decree should have 
been passed against an agriculturist. ALLAHABAD 
Bank, LTD., Lucknow Branoa V. BUTAY KRISoNA - 

Oudh 794 
———gs 5 (2). Sze U.P. Agriculturists’ Relief Act, 

1934, s. 30 
— §, 8—S. 8, applicability of— Original debtor 
- ceasing to possess interest in mortgaged property 

before suit— Procedure. 

Obiter.—-The language of s. 8 would seem to read as 
if itreferred to the same person, and to require that the 
person referred to should have been an agriculturist 
at the time of the advance of the loan as well as at 
the date of the suit. But it would be impossibleto 
apply the section in that sense in cases m which the 
original debtor has died or has ceased to possess any 
interest in the mortgaged property before the institu- 
tion of the suit. The reasonable construction in 
such a case, therefore, would be to require proof 
about the original debtor being an agriculturist at 
the time of the advance of the loan, and about his 
successor or legal representative against whom the 
decree is passed satisfying that condition at the date 
ot the suit. ALLAHABAD BANK, LTD., LuokNow Branou 
v. BUTAY KRISHNA j Oudh 794 
—gs.30, See U P, Agriculturists’ Relief Act, 

1934, s. 4 794 
—— $, 30— Debtor in 8. 30, whether includes 

transferee of original debtor —‘Judgment-debtor”, 

whether confined to original judgment-debtor, 

Any person who bas to repay money advanced to an 
agriculturist as a lcan is entitled to the benefit of the 
provisions in respect of interest contained ins. 30. 
The word ‘debtor’ in s. 30 should not be limited to 
the person who took the loan, and can apply to the 
successor of the person to whom the loan was granted. 
On a strictly literal interpretation of the word 
“debtor”, it is possible to apply it to any one who has 
so pay the debt, be he the legal representativeor a 
transferee of the original debtor, Similarly the word 
“iudgment-debtor” used in s. 30 (z) should not be 
confined to the original judgment-debtor, but should 
extend to his successors and legal representatives 
who are subsequently substituted in his place. 
ALLAHABAD BANK, LTD., Lucknow Branow v. Buray 
KRISSNA | POEN Oudh 794 
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—$., 30 —Transferee of original debtor, whe- 
ther must be agriculturists. 

It is not necessary that the transferee of the origin- 
al debtor should also be an agriculturist. If he 
is a “debtor” in the sense of a person liable to pay 
the debt, he is entitled to the benefit of s. 30 (1) of 
the Act. Similarly he would be entitled to the 
benefit ofs 30(2) if he is a judgment-debtor ires- 
pective of the consideration whether he is an agricul- 
turist or not. ALLAHABAD Bank, Ltp., Lucknow Branog 
v. BUTAY KRISSNA , Oudh 794 
— $s. 30, 5 (2)~“Loan”, meaning of— 

“Interest” if includes both simple and compound 

interest-~~Rate of interest under 3. 30,,howcalculated 

—Whether on accumulated amount due as at 

December 31, 1929, or on principal amount advanced 

—Lower Court acting with material irregularity 

in exercise of his jurisdiction, in not applying the 

provisions of law on the question — Revision, whether 
competent—Order of Civil Judge relating to 
payment of instalments—Appeal, where lies. 

The rate of interest to be fixed by the Court in 
an application under s.30, U. P. Agrioulturists’ 
Relief act, is to be calculated not on the ac- 
cumulated amount due under the loan as at Decem- 
ber 31, 1929, but upon the principal amount ad- 
vanced as loan. The word “ interest ” in s. 30, U. P. 
Agriculturists’ Relief Act, must include both the 
Simple and the compound interest and the word 
‘loan’ in that section must mean the principal sum 
advanced which remains. outstanding at the time 
when the application was made. 

No application in civil revision would lie if the 
Court below has merely decided a case wrongly, but 
an application in revision would lis where it 
has acted with material irregularity ia the exercise 
of its jurisdiction, by not applying its mind at all 
to the mandatory provisions of the law. Hence where 
lower Oourt directs that the future interest 
shall be calculated on the accumulated amount due 
under a loan as at December 31, 1929, in an applica- 
tion under s. 30, U. P. Agriculturists’ Relief Act, thus 
acting with material irregularity in the exercise of its 
jurisdiction, civil revision against the order is main- 
tainable - f , 

Per Thom and Harries, JJ.—It is plain from the 
p:ovisions of s. 5, of the Act, that the Legislature 
intended that all appeals challenging the decision 
of the Civil Judgeunder s.5 should be in the Gourt 
lt is true, that in suits 
where the valuation is above Rs. 5,000 the Oourt 
of the Civil Judge is subordinate to the High Court, 
but the words of the section are ‘immediately sub- 
ordnats’ and the intention of the Legislature was 
to confine the appeal to the VUourt of the District 
Judge in every case, no matter what the valuation 
of the original suit was. Consequently where the 
order of the Civil Judge relates to the payment of the 
decree by instalments, no appeal lies in the High ° 
Court. RAGHUBIR Sinaiv. MuLosaNnp All. S67 FS 
U. P. Encumbered Estates Act, (XXV of 1934), 

Ses Provincial Insolvency Act, 1920, s. 75 540 
U. P. Land Revenue Act (ili of 1901), s. 57, 

Chap. IV— Division of Assistant Record Oficer 

under Chap. IV—Whether binding on all Revenue 

Courts. i 

In 1870 the predecessor-in-title of the defendant 
with certain other persons obtained a decree in the 
Settlement Court for under-proprietary rights in res- 
pect of an area of certain land on batai rent. 
Somehow the defendant came to be recorded as a 
non-statutory tenant and the land in suit which was 
part of the aforegaid area was - recorded in the 


i 
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village papers inthe name of the defendant and his 
father as an ordinary tenant on a cash rent of 
Rs 25 1-3 per annum. This rent was in fact paid 
by the defendant's father and after his death by the 
defendant. On April 9, 1931, the defendant 
made an application for correction of the 
entyies in the revenue records to the Assistant Record 
Officer who on January 23, 1932, passed an order to 
the effect that he land should be recorded as under- 
proprietary tenure bila lagan. The plaintiff 
brought a suit to recover arrears of under-proprietary 
rent for 1337 to 1340 F'asli at the rate of Ks, 2°-1-3 
per annum. The defendant took his stand on the 
*décision of the’ Assistant Record Officer referred to 
above and denied his liability to pay rent at the rate 
of Rs. 25-1-3; 

Held, that the order of the Assistant Record Officer 
dated January 23, 1932, was a decision under Ohap. IV, 
and as such, binding on all Revenue Courts, It might 
be thatthe Assistant Record Officer was wrong in 
ordaring the land to be recorded bila lagan but whe- 
ther the decision was right or wrong it was binding 
on all Revenue Courts under s. 57 ofthe U. P. Land 
Revenue Act, since no appeal wag preferred against 
itby the plaintif, Musammap Sapiq ALI KHAN v. 
SHAMIM AHMED Ouah 515 


U. P. Local and Rural Police Rates Act (il of 
1906), 8.14. See U. P. Locat Rates Act, 1914, 
s. 8 (1) (a) 152 

U. P. Local Rates Act (I of 1914), 3.8 (1) (a)— 
U. P. Local and Rural -Police Hates Act (Il of 
1906), s.14—Under-proprietor, liability of, for 
Rurel Police rates. 

According tothe Police Department Notification 
No. 274, dated May 2, 1:81, published in the N.-W. 
Provinces and Oudh Gazette of May 7, 1881, in the 
absence of special agreement or decree to the con- 
trary in cases of sub-settlement, 
prietors must be held responsible forthe mainten- 
ance of the village Police, and according to s. 14 
of the Local and Rural Police Kates Act of 1906, 
which has now been superseded by U. P. 
Rates Act I of 1914, the rural Police rate shall be 
recoverable in whole or in part by the landlord or 
the under-proprietor or permanent lessee who is 
bound by law, decree or contract to provide wuolly 
or in part for the maintenance of rural Police, 
Thus under-proprietors are liable for the rural 
Police rate payable under the Act of 1906, and are 
consequently liable under sub-el. (a) of cl. (1) of s. ð 
of the U. P. Local Rates Act of 1914, NIZAMUDDIN 
AHMAD y. Zaki HASAN QOudh 152 


U.P. Municipalities Act (H of 1916), s. 2 (7). 
See U., P. Municipalities Act, 1916, s, 128 (ix) 
9 


——--—§, 116—“ Shall vest in and belong to the 
Board,” meaning of — Municipality, whether can 
sanction erection of protico on border of public 
street without permission of original owner of 
the soil. 

It would be putting too narrow a meaning upon the 
words *“ shall vest in and belong to the Board” in 
s. 116, U. P. Municipalities Act (Il of ivl6), if it 
were to be held that the Municipal Board was not 
competent of itself in the due course and exercise of 
its powers to authorise an erection of a portico 
upon the margin (foot path) ‘of a street which had 
become a public street within s. 2 t19) of the Act. 
To that extent the Municipal Board has property ia 
the street; it is part ofthe purpose of s, 116 that 
the Board should not lack the ownership necessary 

tò support an effective control of such matters, and 
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that the general property of the original landowner 
in the solum ofthe street should be modified and 
abridged in that behalf. The original ownerof the 
soil of the street cannot maintain trespass for such 
an erection on the ground that the Municipal 
Board sanctioned if without his permission and he 
cannot otherwise complain of it as an infringement of 
his rights asowner. MAHARAJ Man BINGA or Sewal 
JAIPUR V. ARJUN [an PC 324 
$s 128 (iIx),153, 2 (7,—Rule made under 
$.153 by Sitapur Municipality--R. 3—“Carrying on 
business in s. 2 (7), scope of ~Tazx on circumstances 
and property—Person residing within Municipal 
limits but having office in Cantonments, whether 
can be taxed. 

lt is primarily the place of residence ofa person 
where his income canbe said to be earned and that 
the fact that he works at another place is not material 
The phrase “carrying on business", used ia the 
definition of “inhabitant” in s. 2 (7),U.P Munici- 
polities Act, was intended to cover the case of busi- 
ness men and others who though residing outsides the 
limits of a local area are carrying on business within 
that area and not to exempt those who are living 
within that area but perform their duties outside. 
The proviso to r.3 of the Sitapur Municipality's 
Rules made onder s. 153 ofthe Act could have been 
better worded but it is clear thatthe intention could 
not have been thata person havinghis residence 
within Municipal limits but working for a gain some- 
where else should be exempt from the tax on circum- 
stances and property. 

Consequently a person is liable unders. 128 (ix) to 
the tax on account of his residence and occupation of 
immovable property within Municipal limits, and the 
fact that he has his office in the OCantonments is of no 
consequence. D. B. O. Manag v. MUNIOIPAL Boarp, 
BITAPUR a Oudh 977 


U.P. Town Improvement Act (VHI of 1919), 
SS; 49, 79—Land purchased from Improvement 
Truss—House built in contravention of agreement 
— Street in which house was situated transferred 
to Municipal’ Board—Permission obtained from 
Board—W hether absolves the applicant from getting 
permission from Improvement Trust—Liability for 
contravention of agreement. 

As would appear fram s. 49, U. P. Town Improve- 





‘ment Act, it is not the vesting of any road in the 


Municipal Board which puts an end to the powers 
of the Improvement Trust Act. So long asan im- 
provement scheme remains in force in any area, the 
permission for construction has to be obtained from 
the Improvement Trust and notfrom the Municipal 
Board. The roads may be vested in the Municipal 
Board for the purposes of sanitation, lighting and 
repairs. Thevesting of the roador any lane in the 
Municipal Board does not affect the powers given to 
the Improvement Trust under s. 49, Town Improve- 
ment Act, so long as an improvement scheme remains 
in force in the area in which the road or lane may 


Ə . 

The applicant constructed a house with a balcony 
projecting over @ foot-path in contravention of a 
term in the agreement with Improvement Trust from 
whom he had purchased the land. The street in 
which the applicant's house stood had been transferred 
by the Improvement Trust to the Municipal Board. 
The applicant obtained permission for the construc- 
tion of the balcony from the Municipal Board. The 
Improvement Trust had not been dissolved and the 
scheme was still in torce inthe area in which ths 
house. in dispute was; is SA 
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Held, that the applicant should have got permission 
from Improvement Trust under s. 49, U, P. Improve- 
ment Trust Act. The permission he got from Munici- 
pal Boarddid not exonerate the applicant from 
liability for the breach of the conditions in the agree- 
ment with the Improvement Trust. Daurat KEAN v. 
EMPEROR All. 496 
Vendor and purchaser—Suit by purchaser for 

partition and separate possession of share sold to 

him—Allegation that he wasin joint possesston— 

Court finding allegation untrue—Held, purchaser 

not entitled to partition unless he recovered first 

possession of share which he claimed. 

The three branches of ajoint family represented 


by A, Band third branch represented by J all sepa- 


rated from one another A’s share was sold in 
execution of a decree.and he left the village, while 
A's brother, B continued to enjoy the property as 
tenant-in-common with J and other members of 


the third branch. B died more than 12 years. 


before the institution of the suit. He was not 
joint with his nephew J., but merely holding as 


_ tenant-in-common with him, so that his interest 


would‘have devolved on his reversioners, the sons 
of his brother A, but these reversioners obtained 
no possession over the property. A's son sold 
his share and the purchaser then instituted 
a suit for partition and separate possession, 
on the allegation that he was in joint possession 
of the property, alleging that joint cultivation was 
found difficult and that this led to disputes, It 
appeared from the findings of the Courts that neither 
the plaintiff nor his vendor were ever in pos- 
session of the share of which partition was claimed: 

Held, that the purchaser could not succeed, unless 
he recovered first possession of theshare which he 
claimed. JATAN THAKUR V., ALI Jan Mra Pat. 800 
Vendee paying part of consideration in 

cash and giving pro-note for balance -Suit by 

vendee for possession— Right to possession with 
statutory charge for unpard price—Vendee awarded 
mesne profits—Vendor's right to interest for 
unpaid price—Set-off, if canbe allowed—Transfer 

of Property Act IV of 1862', s. 55 (4) (b). 

The vendee agreed to purchase certain property 
for Rs. 3,000 in cash but paid only Rs. 1,180 in 
cash and for the balance executed a promissory 
note in favour of the vendor. The vendee’ sued 
for possession of the property: 

Held, that a decree fur possession could be 
passed imposing upon the land a statutory charge 
in favour of the unpaid seller with a direction 
that if the unpaid purchase price be not paid 
within a certain time the land could be sold in 

efault; 

‘ Held, also, that although under s. 95 (4) (b), 
Transfer of Property Act, the unpaid vendor 
is not entitled to a statutory charge for 
interest, yet as the Oourt had awarded the 
plaintiff mesne profits, the plaintiff could not at 
the same refuse to pay interest on the Rs. 1,820 
which he had not paid, and the one must be 
set-off against the other, BSAHIBKSAN GsuLam 
Hussain v. KhUSHALDAS Dewanpas Sind 791 
Wajlb-ul-arz — Admissibility — Formal proof, if 
necessary-~—Presumption of correctness. 

The wajib-ul-arz is a part of the Record of Rights. 
Tt is unnecessary to produce any witness to prove the 
wajib-ul-arz. It isa public document and is admissi- 
ble inevidence without any formal proof. The entries 
in the wajib-ul-arz mast be presumed to be correct, 
unless their correctness is rebutted by evidence. to the 
contrary. Fassu V. SIRYA Lah, 392 
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Waqf—Spiritual benefit of Shia waqif. Sse Muham- 
madan Law 629 


‘Whipping Act (IVof1903), s. 3—Double sentence 


of whipping, tf contemplutet by Act—Conviction 

at one trial fortwo offences—Double or concurrent 

sentences of whipping ~ Legality of. 

Double sentences of whipping are not contem- 
plated by the Whipping Act. Double sentences of 
whipping are illegal and cincurrent sentences age 
also illegal. The word “concurrent ™“ properly ap- 
plies only to sentences of imprisonment$ If it were 
applied to sentences of whipping, the literal mean- 
ing would be that the prisoner was to be flogged 
by two operators simultaneously. Section 33, Ori- 
minal Procedure Code, which authorizes the passing. 
of concurrent sentences, says nothing of whipping 
but only imprisonment or transportation. When a 
person is convicted of two offences at one trial, the- 
proper course is to sentence the accused to one of whip- 
ping iun lieu of any other punishment and not to 
pass a sentence of whipping on each charge and 
order that they should run concurrently. EMPEROR 
v. YENKATASWAMY Rang. 254 


WiHil—Construction—Principles of, stated—Duty of 
Court—Held the document in question was & will. 
In all cases the primary duty of a Court in gən- 

struing a will is to ascertain fromthe language of 

the testafor what were his intentions, i. e., to con- 
strue the will. It is true that in so doing they are 
entitled and bound to bear in mind other matters 
than merely the words used. They must consider 
the surrounding circumstances, the position of the 
testator, his family relationships, the probability 
that he would use words in & particular sense, and 
many other things which areoften summed up in 


' the somewhat picturesque figure: ‘The Court is 


entitled to put itself into the tastator's armchair’. 
Among such surrounding circumstances -which the 
Oourt is bound to consider, none would bs more im- 
portant than race and religious opinions, and the 
Court is bound to regard as presumably (and in 
many cases certainly) present to thd mind of the 
testator, influences and aims  arisimg thérefrom, 
But all this is solely as an aid to‘arriving at a 
right construction of the will, and to \ascertain the 
meaning of its language when used by that particu- 
lar testator in that document. So svdn asthe con- 
struction is settled, the duty of the Court is to carry 
out the intentions as expressed, and none other, 
The Court is in uo case justified in adding to testa- 
mentary dispositions. If they transgress any legal 
restrictions they must be disregarded. If they leave 
any eventuality unprovided for, the estate must, in 
case that eventuality arises, be dealt with accord- 
ing to thelaw which provides for succession to 
property in the absence of testamentary directions 
applying thereto. 

Held, on construction of the document (vyavastha- 
patra) in question, that it was a willand the ap- 
plicant was entitled to a probate. RamcodaarpRa 
Visanu JOSHI v. Ramasat GOVIND Gapre Bom. 960 

Construction—Testator bequeathing certai.. 
annuities —Legatees to commence to draw after 
attaining 2lst year—No other condition—~Direction 

-in wili that certain Government Securities to be ser 

apart to meet annuities ~ Securities becoming 

insuffictent —One of legatees after attaining 21st 
year claiming annuity wm full and claiming that 
hts claim was unaffected by insufficiency tn. income 

—Legatee, whether can claim sum accumulated in 

the past—His right to annuity, whether affected by” 

insuffictency in income. 

A testator, while bequeathing certain annuities tg 


= 
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the children of his nephews, made the following pro- 
vision in his will, “Each co legatee shall commence 
to draw the said annuity as soon as each completes 
the twenty-first year of age, without any other con- 


- dition. I destine for the one and the other annuity, 


as many Government Securities as shall suffice to 
yield the one and the other annuity, same to be 
chosen by the said Managing Committee from among 
those to be found in my estate, one-half in British 
Securities and one-halfin French Securities.” After 


' the testator's death, the income of the securities be- 


1 
é 


came icsufficient owing to the fall of the French 
currencies, to paythe annuities in full. One of the 
legatees whosattained majority long after the death of 
the testator, claimed that his right to annuities was 
not affected by this insufficiency and that he was 
entitled to be paidin full out of the  testator's 
estate, He also claimed the sum accumulated in the 
past ; 

Held, that the clause indicated clearly that the 
attainment of 2l years was imposed asa condition or 
becoming entitled and as the only condition; and 
secoudly, that the- right to which the child became 
entitled on the fulfilment of the condition, was a 
right to he paid an annual sum ia the future, and not 
to be paid-a sum composed of income accrued and 
accumulated in the past, and that there was nothing 


inother parts of the will which would justify a. 


departure from what: appeared to be the plain mean- 
ing of the language used by the testator. 

Held, further, that there were not words which 
could be said to amount toan express declaration, or 
to involve an implied direction, that residue should 
after,the setting apart ofsthe fund be freed from its 
liability to provide the annuities and that the an- 


nuitants thereafter should look forthe annuities only - 
to the segregated fund. The liability ot residue to. 


provide the annuities in full accordingly remained. 
Ricuarp MICALLEF y. Giusepee BUGEJA BONNIOI 
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————Ahsr pind,” pst, chaur, kanwa, meanings 
of-—-Dotted line on- map, signifies plot common 
“between villages. 
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Ahar strictly speakingis a piece of land having 
embankments and used for storage of water. The 
enbankment which keeps the water confined is called 
pind, the ditch from which earth is taken for repair 
of that embankment is called khata and theland 
where water ig store] is called petor bed ofthe 
ahar All three taken together is knownas ahar. 
But sometimes the term ahar is applied to the 
embankment only as the land where water is 
stored by meas of that embankment is generally culti- 
vated fileds. 

Chaur commonly means village path and this can 
also be on the embankment of an ahar. 

Held, that a dotted line ona map does not indicate 
a chaur It indicates that the plot is common bet- 
ween two villages. 

Kanwa is an escape channel like safety valve and 
ig placed atthe end of the khuzana so that the water 
in excess does not overflow the embankment. MAHARAJ 
HAJAM v. JIRJODHAN PERS3AD SING: Pat, 389 
—---— Immovable property, meaning of. Sre 

Transfer of Property Act, 1882, s. 40 690 

Loan, meaning of. Ses U. P. Euncumbsred 

Estates Act, 1934, ss. 30, 5, (2) 567 
‘Pucca tenure’, meaning of. 

“Pucca tenure means that if the profits or loss 
fell on the zamindar, he was considered to have 
held _pucca even though he was out of rent collect- 
ing possession. and the taluqdar or chakledar's own 
servants collected rents If ths profits or loss did 


Perec 





` not fall onzamindar, he was deemed to have held 


kachcha. MAN SING. v. Binpgsawart Baks SINGH 

i Oudh 595 

‘ Qabiz darmiani”, meaning of 

The words gabiz darmiani mean as under-pro- 
prietor in the sense in which it is used in the 
Oudh Rent Acts (XIX of 1868 and XXII of 1886, 
MAN Sincu v. BINDESHWARI BAKSH Sinaua Oudh 595 
Vyavasthapatra, meaning of. 

. Vyavasthapatra, (deed of settlement) is no doub- 
a neutralterm. ‘But it may perfectly well be apt 
plied toa will RAMCHANDRA Visang JOS3I v, RAMABAI 
GOVIND GADRE i Bom, 960 
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ROSE v. FORD 


At long last the House of Lords has 
decided that damages are recoverable for 
shortened expectation of life by the estate 
ef a deceased person whose decease has 
been occasioned by negligence. ` 

This view must be a logical result of 
the Law Reform (Miscellaneous Provisions) 
Act, 1933, and the decision of the Oourt 
of Appeal in Flint v Lovell (1935, 1 K. B. 
354), and it is not uninteresting to analyse 
the battle which has taken place. Rose v. 
Ford deserves such analysis.. Without 
fear.or using exaggerated language, no 
more far-reaching decision has been given, 
in our times. Assuming that Parliament 
leaves the law as now expounded, the 
damages in every case of death due to 
negligence, whether on the highway or by 
thezuse of machinery or caused in build- 
ings or down Coal-mines must inevitably be 
enhanced by no mean sum. When the 
uniappy number of deaths on the roads 
every week is considered, a large pro- 
portion of which are due to provable negli- 
gence, the magnitude of the decision þe- 
comes more apparent. 


. It is a“dreeping roast at which all may | 
But, like the- 


cut,” but not come again.. 
Carpenter, we can shed a bitter tear—Lfor 
the insurers. 

The earlier decisions leading up to the 
House of Lords were dominated by the 
factor that the Oourt of Appeal had decided 
in Flint v. Lovell that a living person was 
entitled to claim and be awarded damages 
for shortened expectation of life if he could 
- prove that his ‘life was appreciably shorten- 
ed asa result of the negligent act of the 
defendant. That decision did not and could 
not contemplate the consideration raised 
by the Law Reform Act. So Macnaghten, 
J., in Davies y. Russell (tried at Stvatford 
‘Assizes on July 3, 1935), Hawke, Ja in 
- Hxecutors of Edie (dec. ) V. Stuart (tried at 
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the Hampshire Assizes on July 15, 1935), 
and MacKinnon, J. (as he then was), in 
Slater v, Spreag (1936, 1 K. B. 83), all gave 
somewhat different reasons for avoiding 
the consequence of the Statute. Macnaghten, 
J., held that the estate could not recover 
in respect of this head because of the fact 
of death having taken place before the 
damages were assessed. Hawke, J., con- 
sidered that he only had to award damages 
for the pain and suffering the deceased 
went through by reason of the loss of ex- 
pectation of .lite. MacKinnon, J. (as he 
then was), came to the conclusion that Flint 
v. Lovell awarded damages for the “‘subjec- 
tive effect” upon the plaintiff, from his 
knowing that his expectation of life was 


shortened, 


Humphreys, J., in Rose v. Ford, rejected 
the claim on tne grounds that there was 


no evidence of mental suffering caused to 
the deceased by reasoa of her shortened 


expectation of life. 

These diverse reasonings all led to one 
goal, namely, the rejection of any such sub- 
stantial claim passing to the estate of the 
deceased. As was pointed out in one Case, 
the deceased might have willed his estate 
to ahome for lost or strayed animals, in 


which case the home would recover the 
damages for ithe shortended expecta- 
tion of life of the deceased, while 


the damages under Lord Campbell’s Acts 
mens goto a dependent widow and chil» 

‘en. 

When Rose v. Ford came before the 
Court of Appeal, consisting of Greer, 
Slesser and Greene, L. JJ. (1936, 1 K. B. 
90), the defendant had a wide choice of 
arguments to present before *the Court, but 
was clearly” in diffcullies, as the real 
stumbling-block lay in Flint v. Lovell, by 
which the Court was bound, and Greer and 


Slesser, L.JJ., had both been Judges in 


3 


that case. Nevertheless the Court divided. 
The Lords Justices were all agreed that 
Flint v. Lovell had nothing to do with “sub- 


jective effect,” but Greer, L.J., delivered” 


a‘ dissenting judgment in which he adhered 
tothe strict logic of the statute. Slesser, 
.L. J., however, declined to allow the claim 
to pass to the estate, chiefly on the ground 
that at the death of the deceased the wrong- 


ful act of the defendant became a felony, - 


“and to award damages to the estate on 
this head would in fact be to award 
damages in respect of the felony of causing 
her death, at any rate, if the conditions of 
criminal culpability -.. were satisfied.” 


This argument does not séem to have been- 
presented by the defendant, and supposed: 


that the act of negligence was félonious 
before’ being so found. Further, as in- 


dicated by Lord Wright, the rule that the - 


plaintiff. must first:“prosecute fora felony 
is an anachronism. Greene, L J., consider- 
ed that the principle of Flint v. Lovell 
‘should be confined to cases where the in- 
jured person was still alive at the date of 
the action, which, as Lord Wright pointed 
a failed to give effect to section 1 of the 
. C 2 y 
‘In the House of Lords the defendant had 
a, free hand, and the battle took place not 
60° much over the logic of the Act, which, 
‘on the dissenting judgment of Greer, L. J. 
seemed unassailable, but over the correctness 
of the decision of Flint v. Lovell. Despite 
such. attack, Flint v, Lovell emerged 
triumphant, as not infringing upon ‘the rule 
‘that damages cannot be claimed for death, 
- ‘even though it be caused by a wrongful 
act, Damages for shortened expectation of 
life are recoverable by the estate with all 
‘other heads òf damage that would have 
‘been claimable by the deceased in the 
cause of action vested in him at death, but 
only by reason of the survival of such cause 
of action by the express words of the 
statute. It 18 striking that -the House of 
-Lords was unanimous in its decision. 
It would seem that many problems have 
been left unsolved by the judgments of the 
Law Lords. The first question that arises 
is as to whether or nota cause of action 
Is vestedin the deceased atthe moment of 
his death when the death is instantaneous 
or practically so. In. Rose v. Ford the 
deceased survived the accident by four 
days; and ig Slater v. Spreag there was an 
appreciable interval of time ‘between the 
act of negligence causing the injuries and 
the death. A close examination of the 
judgments of the Law Lords in. Rose v. 


w 
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Ford would seem to lead to. the conclusion 
that, ‘however small; there must be some 
interval of time between impact causing 
injuries and actual death, and during such 
interval the cause of action is vested in 
the injured person, and, therefore, passes 
to his estate. in other words, there must 
be a notional interval between negligence 
plus damage, which gives rise toa cause 
of action, and the death. If this be a right 
deduction, itis immaterial in considering 
this head of damage whether or not a 
death is instantaneous or prolonged. 


The ‘assessment of the damages under 
this head will present -rare difficulties, 
although, as the House of Lords indicated, 
the ditficulty of assessing damages is no 
reason for not awarding them if they be 
allowed by law. Obviously, from the judg- 
ment of Lord Roche, these difficulties of 
assessment must have been inthe minds of 
the Law Lords when they gave judgment, and 
the learned Law Lord-expressed the view that 
a most admirable tribunal for deciding the 
measure of damages in such cases is a 
jury. But the jury must be properly and 


. correctly directed. For example, supposing 


a child five years old is killed asa result 
of negligence, is the administrator of the 
estate of that child able to claim damages 
on the footing that the child was healthy, 
normal, and had certain. prospects in life? 
Would the administrator be able to call 


“evidence to prove that the child -would 


have enjoyed a life of cultured ease? 
Would.the defence be entitled to show the 
child had little, if any, prospects in life ? 
Would the case of a child killed by 
negligence demand higher compensation 


‘than that of a person of middle age who 


had already enjoyed one-haif of natural 
existence ? Again, in assessing damages 
for shortened expectation of life, is 


‘the poverty or wealth of the deceased to 


be taken into consideration ? It does not 
follow that a person living in humble-cir- 
cumstances does uot obtain equal, if not 
more, enjoyment from life than someone 
who can command great wealtn. It is a 
pad reflection oa our civilization that people 
could be found ready to relinquish life 
on any terms. ‘lhese are some of the 
problems which spring to mind waich will 
have to be fuced by judge and jury. That 
such problems have come within the sober 
ambit of Courts ot Justice would have seemed 
well-nigh fantastic, but the decision of the 
Lords in Hose v. lord has raised them 
‘in the most acute form for the considera: 
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tion. of ‘the Courts. The problem is- to^ 
resolve human lives- into- terms of money. 

- It. was suggested that there might be a 
risk of duplication of damages by reason’ 
of section 1 (5) of the Act, which provided 


-+ 


that the rights conferred by the Act shall 


" be in addition to and not in derogation of 
tights conferred on dependants by the Fatal 
Accidents Act; -but, as Lord Wright in-- 
dicated, if the Act involved this consequence, 


it would nevertheless still have- to. be. 


enforced. In practice no duplication of 
giamages need occur, although the claims 
under the Fata] Accidents Act are indepen- 
dent, and‘for the special pecuniary losses 
sustained by dependants, whereas the 
damages under the Law -Reform Act of 
‘1934 might well go to entirely different 
persons. ` 

It should be noted ithat the House of 
Lords upheld the Oourt of Appeal in giving 
the estate nominal damages for the loss of 
the deceased's leg for the four days which 
elapsed before she died, and the presump- 
tion would seem to be that the loss of the 


-shortened expectation of life. 
‘leaves open to the estate or administrator of 
oa deceased person the right to claim 
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leg merged i in the Aumere awarded for 
That still 


damages for the pain and suffering endured 
by the deceased before death intervened, 


and such damages would bein addition to 
“damages for shortened expectation of life, 


There is a passage from the judgment of 
Lord Wright deserving special note: “The 
view of the Court of Appeal illustrates a 


tendency common ‘in construing an Act 


which changes the law ; that is to minimise 
or neutralise its operation by introducing 
notions taken from or inspired by, tke old ` 
Jaw which the words of the Act were intend- 
ed to abrogate, and did abrogate.” 

The reckless waste of life on the- high 
roads Caused Parliament to pass the Law 
Reform Act, 1934. The intention of Parlia~ 
ment is to be derived from the wording 
of. the Act, and that intention was to place 
a new and far higher value upon the lives 
of citizens than the law had hitherto ree 


. cognised :—The Law Journal. 
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e -  GAMING—SLOT MACHINES 


The defendant, convicted of operating a 
lottery, maintained a slot machine which 
worked on the same. ‘principle as commer- 
cial «. excavating “cranes. Inside a glass 
compartment were prizes placed on a bed 
of red candy cinnamon drops, which the 
operator of the machine attempted to 
secure by setting the crane. After the 
machine started into motion the operator’ 
was powerless to control the course of the 
crane. The defendant contended that this 
was # game of skill. and that he sought 
to create a market for the articles inside, 
which he manufactured. The jury found, 
however, that the element of skill was 
highly speculative and that thé element of 
chance predominated. Therefore, since the 
defendant was attempting to dispose of his 
articles through a game of chance, he was 
properly. convicted for running a lottery. 
Commonwealth v. Plissner, 4 N-E. (2d) 241 
(Mass. 1936). 

The history of lotteries dates back to the 
Romans. Some modern governments have 
run lottery schemes to raise revenue, but 
the original Roman lotteries ‘were purely 
for amusement. Nero gave such prizes as 
a, house. or. a ace „France ane p used 


dis wee 


XIV. The first English lottery was in 
1569, but in the next century they became 
sO frequent that they were suppressed ag - 
public, nuisances, and in 1826 they were 


- finally prohibited. Early America looked 


upon lotteries-with favour, and before 1820 
numerous acts of Congress permitted lot- 
teries to raise money for public purposes, 
(See Note, Lotteries and the Law (1924) 
157 L. T. -480 for an` outline of 
the history of lotteries.) Modern law, how- 
ever, adopts the policy that lotteries are 
bad : for public morals—they incite the 


_ gambling instinct and prey upon the poor. 


They are practically everywhere denounced 
and prohibited by statute. Pickett, Con- 
tests and the Lottery Laws (1932) 45 Harv. 
L. Rev. 1196: Note, Contests of Skill and 
yt Lottery Laws (1937) 23 Va. L. Rev. 
43). 


‘Interesting though the study of lotteries 
may be, this note is primarily limited toa 
discussion of the tatus of the slot machine 
under the gaming. and lottery laws. A slot 
machine which merely vends merchandise 
is not unlawful. Its illegality rests upon 
the element of chance that the player might 
receive. something of greater value than 
the. coin used... If. skill is an. een ele= 
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‘ment, then the machine may possibly 
escape condemnation. Which of the ele- 
“ments of chance, skill and possibility of 
greater reward predominales in a given 
case is the problem to determine. « * 

In England slot machines have been held 
‘legal under the general gaming statute. 
Section 4 of the Gaming Houses Act of 
1854, 17 & 18 Vior., c. 38, where the penalty 
imposed is £500, costs and one year in 
prison. In Fielding v. Turner, [1903] 
"1 K. B. 867, the game in question consisted 
‘in putting a penny.in a slot and releasing 
‘a spring which forced the penny upward 
“toward seven compartments. Depending 
‘upon the compariment into which it fell 
the player got a ticket entitling him to 
twopennyworth of articles sold in the shop 
‘a return of the coin, or its total loss. 
This device was declared illegal. Cf. 
Thompson v. Mason, 90 L. T. R. 649 (1904) 
(penny operated by hand). A similar de- 
vice which shot balls into cups but which 
gave no right to merchandise was also 
declared illegal in Roberts v. Harrison, 101, 
L. T. R. 540 (1909). In each case the ele- 
ment of skill was said to be lacking. But. 
although a person might develop skill in 
catching a ball in a sliding cup at the 
bottom of a device through which a ball’ 
passes among many pins, the probability 
was: that few people could attain.that skill 
and such was declared illegal, both in Eng- 
land and Ireland. Bracchi Bros v. Rees, 
113 L. T. R. 871 (1915); Donaghy v. Walsh, 
[1914] 2 Ir. R. 261. The Scotch saw noth- 
ing harmful in this game. Di Carlo v. 
M'Intyre, [1914] S. ©. (J.) 60. “Diddler,” 
much played in Ireland a few years ago. 
was declared unlawful in Gordon v. 
Dunlevy [1928] Ir. R. 595. That machine 
consisted of inserting a small disc and 
pulling a lever, starting the reels revolv- 
ing. The player could, by means of push- 
buttons; attempt to control the speed of 
the reels and make them stop on a winn- 
ing combination. The amount of skili in- 
volved was held not sufficient: the test was 
whether skill entered into the game to 
such a substantial extent as to be the pre- 
dominating element, and it was not to be 
tested by the standard of experts, though 
some ‘might by practice insure success. 
‘Gf. Paul, Games of Chance (1935) 9 Aus- 
tralian L.J. 43, 46. “Little Stockbroker” 
sought to test one’s skill by showing ela- 
borate instructions for operating, and if 
strictly followed, the chance of winning 
was fair. The judge found, however, that 
few players ever read the instructions, but 
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instead took their chances. The device 
was condemed. Hex v. Brennard, 22 Or. 
App. Rep. 95, 74 8. J. 788 (1930). In Scot- 
land a machine which gave discs of no 
value except for replaying the machine 
for amusement was legal where there was | 
no showing that it was used for gambling. 
Crolla v Macpherson, [1931] S. O. dJ.) 


Most American states have general gam- 
ing laws. broad enough to cover gambling 
by slot machines and a few specifically 
make mertion of the machine itself. A 
typical statute of the latter type provides 
fine and imprisonment for “whoever...keeps 
„any clock, joker, tape or slot machine 
or any other device upon which money is 
staked or hazarded or into which money is 
paid or played upon chance, or upon the 
result of the action of which money or 
other valuable thing is staked, bet, haz- 
arded, won or lost...” Ill. State Bar Stats. 
(1935) e. 38, §321. Such a statute is con- 
stitutional. Bobel v. People, 173 IIL 19, 50. 
N., E. 322 (1895). Most courts agree that 
when the machine returns tokens exchan- 


.geable for merchandise it is a gam bling 


device. People v. Kopper, 253 N. Y. 83; 
170 N. E. 501 (1930): see Note, Slot, Mac- 


‘hines (1932) 66 U. S. L. Rev. 63 for a review 


of the cases Tne fact that a card hung 
on the machine, if studied, will enable the. 
player to meet measurable success will not 
Conceal its gambling character—‘“the lure 
of the game” is still present. Almy Mfg. 
Co. v. Chicago, 202 IL. App. 240 (1916). The 
apparently harmless “mint vending ma- 
chine, where the tokens may be used only, 
for amusement in replaying the machine, 
has practically everywhere met a similar 
fate. Jenner v. State, 173 Ga. 86, 159 8. E. 
564 (1931): Milwaukee v. Johnson, 192 Wis. 
585, 213 N. W. 335 (1927): contra: Oberly 
v. Oklahoma City, 16 Okla. Or. Rep. 42, 287 
Pac. 796 (1930). The added amusement 
feature is considered a “thing of value. 
State ex rel. Manchester v. Marvin, 211 
Iowa 462, 233 N. W. 486 (1930) noted (1931) 
22 J. Crim. L 282. Me ne el ' 
May these machines also be an infringe- 
ment of the lottery laws? Three things 
are necessary to constitute a lottery—prize, 
chance and consideration. lf ‘skillis pre- 
sent, there is no lottery, but in none of the 
machines considered has the element of 
skill been sufficient. There can be no 
doubt that chance is involved in each. 
case. Oonsideration is present also—the 
money necessary torun the machine. How 
about prize?- The machine in the present 


1987... 


Massachusetts case clearly had that-..ele-. 


ment, too, so it was condemned as a lot- 
tery. Surely the element of prize would 
be equally present when the tokens are 
exchangeable for. merchandise. Such a 
scheme should come within the statutory 
definition “with intent to make the disposal 
og such real or personal property depen- 
dent upon or connected with any chance 
by...game, hazard orother gambling device, 
whereby such chance or device’ is made an 
additional inducement to the disposal or 
sale of saig property.” IIl. State Bar Stats. 
(1935) c. 38, §401. Cf. Laveland v. Bode, 
214 Ill. App. 399 (1919) (selling coupons 
contemplating redemption in merchandise 
held a lottery): Commonwealth v. McClin- 
tock, 257 Mass. 431,154 N. E. 264 (1926) 
(redeemable tokens). In the Almy Mfg. 
Co. case. supra, the machine was so con- 
stituted as to pay from 5 cents to 25 cents 
for the nickel used. The Illinois court 
said: The machine...is, we think, akin to 
a lottery, in its operation, coming within 
the definition of the “lexicographers of a 
lottery, which is, ‘a scheme for the distri- 
bution of prizes by let or chance.” The 
ordinary slot machine which gives some- 
thing more than the equivalent in money 
or money's worth of the amount inserted 
seems to offend the lottery laws as well 
as the general gaming statutes. See Notes 
(1935) 80 L. J.305, 306; (1933) 75 id. 130. Cf. 


Jenner v, State, supra, where the lottery 


clause was included in the general gaming 
statute. It is quite probable, though, that 
the suppression of. slot machines will con- 
tinue under the gaming laws or the special 
slot mavhine laws, except in unusual cases 
such asthe present one where the lottery 
feature of the machine is quite evident. 
‘The Canadian Provinces have been divid- 


‘ed -as to just what sort of machine fell 
within the general gaming laws. The 


devices which gave redeemable tokens and 
didn't require skill in operation were gene- 
rally held illegal Rex v. O'Meara, 25 
Oan. Cr. Cas. 208 (Ont. 1915), is the lead- 
ing case and was followed in Barehain v. 


The King, 26 Can. Or. Cas. 211 (K. B. Que. 


1916); Ree v. Arnold, 48 id. YOL (Ont. 1927); 
Rex v. Richards, 57 id. 208 (B. ©. 1931>. 
The ordinary mint vending machine with 
non-redeemablé- tokens was held legal by 
the Supreme Court of Canada in Reg v. 
Wilkes, [1981| 1 D. L R. 995. Manitoba 
held that a machine which could be par- 
tially controlled by pushbuttons was not 
a lottery Rex vy. Liptrot, 50 Oan. Or. 
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Cag. 244 (1928), but the weight of au- 
thority is against this case. Rex v, 
Wolfe, 50 id. 189 (Alb. 1928; Rex v. 
Athonus, 56 id. 146 (Ont. 1931). 
skill alone is determinative, as in shooting 
a dime from a gun into a target, releas- 


ing a pot of dimes, there is no violation’ 


of the slatute. Rex v. Geffier, [1923] 3 D 
L. R. 1205 (B. 0.). 

. In the last two years several of the pro- 
vinces. have gone the whole way in out- 
lawing slot machines. Alberta had a Sidt 
Machine Act in 1924, but it was never 
enforced, so she enacted a much broader 
statute in 1935. Stats. of Alberta 1935, 25 
Geo. V, c. 14. ` Manitoba enacted a similar 
statute. Stats. of Manitoba 1935, 25 Geo. 
V, c. 43. See Legis. The Slot Machine 


Acts (1936) 14 Can. B Rev. 549, 553. The- 


Alberta statute was upheld in Rez. v. 
Stanley, |1936] 1 D. L. R. 100 (S. Ct. Alb). 
In 1936 New Brunswick, Nova Scotia and 
Saskatchewan enacted even broader statu- 
tes: New Brunswick 1936, 1 Edw. VIII, e. 
48; Nova Scotia 1936, 1 Edw. VIII, e. 2: 
Saskatchewan 1936, 1 Edw. VIII, c. 110, re- 
pealed by c. 111. The statutes seemingly 
are intended to cover every conceivable 
type of slot machine, which is defined as 
“any...device which [is operated by]... 
money, coin, token...or other substance 
[with or without]...any handle, lever, plun- 
ger or other attachment [and which]... 
delivers or returns or purports to deliver 
or return...with or without any article of 
merchandise...any money, premium, prize, 


reward, token, counter, disc, slug, or any ° 


thing which is intended to be or capable 
of being exchanged for money or money's 
worth or which may be replayed or re- 
inserted in such...device to again set it in 
operation.” Section 2 (b) of the Manitoba 
Act, similar to all. This definition would 
include all machines that returned tokens 
for whatever purpose: the only machines 
exempted would be vending machines 
where nothing was returned except the 


article worth exactly the amount inserted. . 
—the: pure automatic vending machine. To: 
. effectuate these Acts, property rights” are 
forbidden in the machines and they are ` 


subject to seizure and forfeiture without 
warrant when discovered. Saskatchewan 


even made them government property out- 


right. Such. drastic Acts are not likely to 


find favour in. the United States, nor would - 
they be adequately enforced.—Criminal 


Law and Criminology. 
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WHAT IS A “CONVICTION” ? 


The. case of R. v. Manchester Justices, ex 
parte Lever [1937] W. N. 204, dealt with 
under “Criminal Law and Practice,” in the 
issue of 5th June, 1937 (81 Sol. J. 448), has 
certainly greatly clarified the law as to 
the’ meaning of “conviction.” There is, 


however, another question as to the mean- 


ing of this word, which very frequently 
arises in the Criminal Courts, and particu- 
larly in the Police Coarts. There is com- 
monly some considerable doubt in the. 
minds of advocates, police officers and 
magistrates alike as to whether a dismissal 
of a previous summons or charge under 
the Probation. of Offenders Act, 1907, 
- amounts to a conviction. In criminal charg- 
as, the point is usually merely of acedemic 
interest, since, conviction or no conviction, 
a dismissal under the Probation of Offenders 
' Act can still be mentioned against the de- 
fendant, and the court will, of course, take 
it.into account in determining the sentence. 
In motoring cases, however, the’ point is 
often of great- importance, for on it may 
depend the power of the court to suspend 
the defendant's driving licence. For in- 
tance, the court has power to suspend the 
driving licence on the third (but not the 
first or second) conviction for exceeding a 
speed limit, and it frequently transpires 
that one of the two previous cases has been 
dismissed under the Probation of Offenders 
Act. In such a case, has the court power 
to suspend ? The answer depends on the 
construction of section 1 of the Prohation of 
Offenders Act, 1907, which provides as fol- 
lows :—- . 
“Where any person is chargéd tbefore 
a court of summary jurisdiction with 
an offence punishable by such court, 
and the court thinks that the charge 
- is proved, but is of opinion. that, 


having regard to the character, an» 
tecedent, age, health, or mental con- 
dition of the person charged, or to 
the trivial nature of the olfence, or 
to the extenuating circumstances 
under which the offenee was com- 
mitted, it is inexpedient toinflict an} 
puoishment or any other than a. 
nominal punishment, or that it is ex- 
pedient to release the offender on 
probation, the court may, without pro- 
ceeding to conviction, make an order 
either— B 

(i) dismissing the information or charge; 


or ; 

(ii) discharging the offender condi 
tionally on his entering into a recog- 
nizance, with or without sureties, to be 
cf good behaviourand to appear for 
conviction and sentence when called 
on at any time during such period, 
not exceeding three years, as may be 
specified in the order.” 

It. will be noticed that the section ex- 
pressly states that the court may, without 
proceeding to conviction, dismiss the infor- 
mation or charge under the Act. The word 
“may” is the only word in the section pro- 
ductive of any possible difficulty, but read- 
ing the section as a whole, it becomes 
clear that.the Court has no power to pro- 
ceed to conviction, and to dismiss the case 
under the Act. It has a discretion, but only 
to record a conviction, or alternatively to 
dismiss under the Probation of Offenders 
Act, and, if it decides to adopt the latter 
course, then there can be no question of a 
conviction being recorded. It can, there- 
fore, be stated definitely that a dismissal 
under the Probation of Offenders Act, 1907, 


can never amount to a “convietion.”"—The ° 


Solicitors Journal. 





Extracts from Contemporaries. 


Teachers. and Juvenile Courts. 


One of the subjects for discussion by the ` 


conference of the National Association of 
Head Teachers was the treatment of children 
in the courts, and there was a suggestion 
that lay magistrates in Juvenile court should 
have, the assistance of a rota of head 
teachers, j 

Teachers undoubtedly take a great deal 
of trouble, not only to fulfil their plain 


duty as teachers in the narrower sense, but - 


also to influence their pupils and to help 


them to develop character on the right lines. 


-Juvenile courts constantly see evidence of 


the devoted interest taken by elementary 
school teachers in their pupils and of their 
desire to help them. 

Whether teachers should sit as members 
of the court is another matter. So far as 
teachers employed by local authorities are- 
concerned, there are obvious. difficulties. 
Local authorities are so much concerned 
in bringing cases tothe juvenile courts, ag 
well asin the disposal of children, that the 
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appointment to the bench of servants of the 
local authority might be open to criticism. 
Parents would prefer to feel that the bench 
is Quite distinct from the education authority, 


which, however wrongly, they may suspect -- 


of undue interference with their children. _ 
There are some who hold the opinion that 


chfldren of school age should be dealt with, .- 


for minor offences at all events, by. school 


authorities instead of by courts of law, with’ 


a right to the parents of insisting upon 
trial by a court if they prefer it. But at 


* present that is not the position, and juvenile 


‘courts must act as courts of law, bound by 
all the principles-that govern other courts. 
On ihe wkole we think that teachers can 
Þþest serve the courts and the children by 
supplying information, and sometimes by 
making suggestions, rather than by sitting 


as members of the court: —Justice of the.. 


‘Peace. 


Character as Affecting Sentence. 

In supporting an appeal by a woman 
motorist against a sentence of imprison- 
ment for the offence of driving a motor 
vehicle without a policy of insurance, 
counsel atthe. Hampshire Quarter Sessions 
said® that the chairman of the petty sessions, 
when sentencing the appellant, said: 
There is not the slighest reason for any 
sympathy with you. You are apparently 
not looking after your children. You have 
abandoned a man with whom you- were 
‘living, and he was not your . husband, and 
you are now living with another . man.” 
It was suggested that the woman was sent 
to prison because her moral character was 
‘taken into account. . a 

If she had really been shown severit 
because.-of her moral failings,. no doubt 
the sentence would have been revised ; 
‘but the learned chiirman of Quarter 
‘Sessions, in dismissing the appeal, observ- 
-ed thatthe appellant:-had committed an 
offence of the same nature within one-month 
-of her first offence. 

The remarks of the chairman of petty 
‘sessions seemed to us not irrelevant Of 
course, immorality is in itself nothing to 
‘do with the gravity of a road traffic offence. 
‘But when magistrates are considering 
‘sentence they are -often invited to be 
lenient because uf the effect a sentence 
of imprisonment would have upon a home 
and children. Here, we take it, the 
chairman was merely pointing. out that 


‘the ofleuder was not -entitled to leniency . 


on -any such ground, and that there was 
nothing that need prevent the -justices 
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from “giving her the punishmêat she deserv- 
ed. Jt was only in this ense that her 
character was taken into account and in this 
sense it seems to us quite proper.—/ ustice 
of the Peace. `: 
Insulting Behaviour. : 
Charges of using insulting words and 
behaviour whereby a breach of the peace 
might be- occasioned are common enough in 
the metropolitan police district, and the 
penalty, under the Police Act of 1839,is a 
fine not exceeding forty shilings. 
. Itis perhaps not generally realised that 


- since the passing of the Public Order Act 


such an’offence may be visited with impri- 
sooment without the. option ofa fine. A 
prosecution under the Act, which, of course, 
is not limited in its application to the 
metropolitan ‘police ` district, took place 
recently at Stratford police court. 

-~ A man‘who was stated to be a Communist 
was accused of making insulting references 
to the King and the Royal Family when 
addressing _an open-air meeting. The 
defendant denied the allegations, but the 
magistrates convicted, the chairman point- 
ing out that at the present time, of all times, 
such remarks were likely to cause a serious 
breach of the peace. 

The public skould realise that this 
‘man was sent to prison, not because he was 
a Communist, nor even because, he ex- 
pressed unpopular opinions in a way that 


is offensive te most people, but simply 


because his “insulting behaviour" was 
likely to result ia a breach of the peace, 
The law is indifferent to a man's opinions, 
and allows him much latitude in their 
expression even in public, but it draws the 
line at. such conduct-as will stir up strife 


-and disturb the public peace.— Justice of the 


Peace... 


Computation of Age. 


A correspondent raises the question of the 
exact time at which a person attains any 
given age. This may be of importance not 


‘only in cases regarding infancy, but also in 


various kinds of criminal prosecutions 
where something may turn upon the ques- 
tion whether the accused is a child ora 
young person or upon the age of some 
person in respect of whom an offence is 
alleged to have been committed. 

The law has been laid down in a number 
of cases to the effect that a person attains a 
given age on the day before the anniversary 
of the day of his birth, and at the first 
moment ofthat day; see Le Shurey, Savory 


8 JOURNAL 


v: Shurey, [1918] 1 Ch. 263, and other cases. 
“ Tt has been suggested that R. v. Chapman, 
[1931] 2 K. B. 608; 23 Or. App. 63; 95 J. Ps 
905, laid down 2 different proposition, but 
we think this is not so. That was a prosecu- 
tion for a‘ sexual offence against a young 
girl, in which the special .defence was raised 
which may be available to a man of 
“twenty-three years of ageor ander.” It 
was argued that aman remained twenty- 
three years of age until his twenty-fourth 
birthday, and that, therefore, the special 
defence was still open to him. The Court 
of Criminal Appeal held that the words 
“twenty-three years of age or under,” which 
were capable of two interpretations, should 
be -construed in favour of the defendant, 
and’ that if he became twenty-three years 
of age in September, he was still twenty- 
three yearsof age in March. It follows, 
from this, that a man remains twenty-three 
years of age until he is twenty-four. lt 
döes not appear that the Court of Oriminal 
Appéal considered the question as to the 
day upon which the age of twenty-four was 
obtained, and it was only during the argu- 
ment that it was suggested that the man 
Yemained twenty-three until his twenty- 
fourth “birthday.” i 
‘We hold the view that R. v. Chapman, 
-supra, does not affect the law as laid down 
in the earlier cases, and that itis still true 
that a man attains a given age at the 
‘beginning of the day ‘preceding the day 
commonly’ called his birthday.—Justice of 
thë Peace. ; 


The Amateur Lawyer. 

. Though the expert sometimes disdains 
‘the-amateur without cause, yet having re- 
gard to ‘the practical consequences of 
ignorant ‘legal advice, a little learning in 
one who would expound the law to others 
is indeed a dangerous thing. We are 
prompted to these remarks by having 
‘chanced upon a recently published book 
‘for students entering upon a certain 
‘branch of commerce, which work -purports 
‘to include instruction on such topics as 
-the- law of contract, master and servant, 
‘insurance and hire-purchase transactions. 
: Unfortunately the author, though no doubt 
‘well qualified in his own subject, in discus- 
‘sing the law has clearly ventured upon 
unfamiliar ground, with the result that he 
“puts forward some rather startling pro- 
“positions. The legal profession will no 
doubt learn -with pleasurable surprise that 
: à` trader who gives credit to an impecunious 
„married woman cán- be safely advised to 
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sue her husband, subject only, we gather, 
to the question whether her husband has 
forbidden her to pledge his credit. Further, 
the author appears to think that a contract 
in restraint of trade can be altered so as 
to be made legal; and (what should greatly 
add to the volume of litigation) that a 
passenger injured in a motor accident 
cannot settle an action against, the driver 
out of Court. It appears, moreover, - that 
there exist hitherto unsuspected sections in 
the Sale of Goods Act which. deal with 
such diverse topics as illicit seommissions.. 
and the obligations involved in contracts 


of hire. There are a number: of other 


equaily extraordinary and misleading state- 
ments. According to the: dust-cover,-.the 
student cannot have a better guidé: we 
think that is unduly pessimistic. It is 
indeed unfortunate that the publishers, who 
are a reputable and old-established firm, 
should have issued a work containing so 
many inaccurate statements:—The Law 
Journal. 


“Desertion ” by Request. 


‘If you think a wife can tell her husband 
to go and then breeze into court and obtain 
a separation order, you're mistaken.” 
Thus, according to à London paper, a 
metropolitan magistrate addressed a young 
wife who was asking for an order on the 
ground.of desertion. This is, of course,.a 
correct statement of the law. Desertion 
takes place when one spouse, without reason- 
able cause and without the consent of the 
other, wilfully. puts an end to cohabitation. 
A wife who tells her husband to leave, and 
means it, cannot complain of desertion if he 
takes her at her word. 

She may not, however, be entirely without 


‘remedy. Just asa husband who has been 


guilty of desertion may have an opportunity 
of repenting and making a bona fide offer 
to return to his wife, so may a wife who has 
put an end by her conduct to a state of 
Cohabitation be allowed to repent and offer 
to return. 

If she makes such an offer in good faith 
and the husband refuses to take her back, 
he may then have to answer a charge of 


neglect to maintain, and the onus would, we 


think, be upon the husband to show reason- 
able cause for refusing to resume cohabitae 
tion. It would be unfair if a wife who had 
acted hastily in dismissing her husband were 
to be for ever debarred from seeking to 
resume married life with her husband and 
to be also without any means of obtaining 
maintenance.—d ustice of the Peace, 
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To cane or not to cane, that is a topic of 


.the day, and it is noticeable that the © 


‘tendency to decry.corpural punishment has 
been growing of late years. This tendency 
has “caused: not a little embarrassment to 
Schoolmasters. recently, whose right to 
chastise their pupils has been questioned 
. before the magistrates. The modern parent 
does not seem to realise—or does not wish 
to—that in law the schoolmaster is acting 
in loco parentis, and the parental power of 
inflicting reasonable chastisement is de- 
legated to him on that account, 

_ The law on the subject is very old and 
ig borne out by Stephen’s Blackstone, 
14th edit., vol. 2,p. 338, and by the cases 
of R. v. Hopley (1860, 2 F, & F.-202) and 
itegerald v. Norihcote (105, 4 ibid. 656). 
_it has been said that the only justifica-’ 
tion a bench of justices cau allow`to a 
schoolmaster for beating a pupil is the 
commission of an offence. It the ‘boy 


Cannot prove his inuocence, then the ques- - 


' tion arises as to whether the 
Was excessive. 

The law was clearly stated in the case of 
k. v. Hopley (sup.). .. fo this prosecution, the - 
facts showed that a schoolmaster, on the 
second day after a boy's return to school, 
wrote to the parent proposing to beat the 
- “boy severely to subdue ais alleged 
obstinacy, and on receiving the father's 
reply assenting, beat the boy for two hours’ 
and: a half secretly in the night wih a 
thick stick until he died. Held, liable .to 
a Charge of manslaughter, tne sentence 

elng four years’ penal servitude. 

Onief Justice Cockburn in‘ his address- 
to the jury stated: “By the law of Eng- 
land a 
‘this purpose represents the parent and - 
has the parental authority- delegated to 
him) may ior the purpose of correcting 
what is evil in the cnild inflict moderate 
and reasonable corporal punishment, always, 
however, with this condition, that it is- 


punishment 


moderate and reasonable. If it be ad=- 


AO a na ° 


THE SCHOOLMASTER AND THE LAW 


ministered for the gratification of passion 
or of rage, or if ıt be immoderate and 
excessive in its nature or degree, Orif it 
‘be protracted beyond the child's power of 
endurance, or with an instrument unfitted 
for the purpose and calculated to produce 
danger to life or limb, in all such cases 
the punishment is excessive, the violence 
is unlawful, and if evil consequences to life 
or limb ensue, then the person inflicting if 
is answerable to the law, and if death 
ensues it will be manslaughter.” 

* In.a case before the magistrates in 1933, 
which concerned the caning of a boy at a 
preparatory school, allegations of brutality 
against the headmaster were made by a 
boy's mother. i 

- It appeared that the boy whilst walking 
in a file at the school was pushed in the ribs 
by another boy. He thereupon swang 
round and struck the other boy in the face, 


. knocking ‘out a tooth which was already 


loose. For this action the headmaster 
caned him, and counsel for the prosecution 
alleged thatthe boy was flogged until ne 
was sick, and that hours afterwards he was 
in a state of delirium. 

In cross-examination the boy admitted 
that -he had once previously beea caned for 
horse-play and that the headmaster had toid 


- him not to bully other boys. 


parent or a schoolmaster (wno for ~ 


- ‘Phe hsadmaster said that he applied the 
cane only four times with very moderate 
force. Tne medical evidence for the pro- 
secution was that six contusions were 
visible, consistent with the boy having 
received four cuts, and for the defence 
that three marks were found on tne boy, all 
Very trivial, > ; 

Counsel for-the defence asked what would 
be the position of the scnool which acquired 
the reputation for bullying and the head- 
master did nothing whatever? Tne proper 
way to stop bullying was with the cane. 

The three magistrates having considered 
in- private for eighty minutes, the chairman 
said thats by a majority decision the case 


¥ 
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would Ke dismissed. No costs were awarded. 

The fact that the magistrates took so 
long to come toa decision and then failed 
to come to an unanimous one shows how 
difficult it is to be satisfied whether in 
certain circumstances the punishment given 
is reasonable or not. 

In Rex v. Newport Jnstices; Ex parte 
Wright (141 L. T. Rep. 563; (1929) 2 K. 
B. 416) the justices held that a teacher 
may lawfully punish a boy under sixteen 
for smoking a cigarette in a street con- 
trary to school rules. ‘They refused to state 
a case, and the matter came before the 
Lord Chief Justice and Mr. Justice 
Avory and Mr. Justice Swift, on a rule 
nist for an forder in the nature of a 
mandamus to justices to state a case. 

In upholding the justices, the Lord Chief 
Justice quoted Mr. Justice Collins in 
Cleary v. Booth (68 L, T. Rep. 349; (1893) 
1 Q. B. 465) as follows: ‘Ie is clear law 
- that a father has the right to inflict reason- 
able personal chastisement on his son. [t 
is equally the law, and itisin accordance 
with very ancient practice, that he may 
delegate this right to the schoolmaster. Such 
a right has always commended itself to 
the common sense of mankind. Itis clear 
that the relation of master and pupil carries 
with it the right of reasonable corporal 
punishment. As a matter of common sense, 
how far is this power delegated by the 
parent to the schoolmaster? Is it limited 


to the time during which the boy is within | 
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the four walls of the school, or does it 
extend in any sense heyond that limit? In 
my opinion the purpose with which the 
parental authority is delegated to the 
schoolmaster, who is entrusted with the 
bringing up and discipline of the child, 
must to some extent include an authority 
over the child while he is outsiae the fous 
walls. It may be a question of fact in 
each case whether the conduct of the master 
in inflicting corporal punishment is right. 
Very grave consequences would result if 
it were held that the parent's authority was 
conclusive up to the door of the school and 
that then, and only then, the master's 
authority commenced.” 

“These observations,” said Lord Hewart, 
“seem to me to apply very closely io the 
present case. As the justices rightly ap- 
plied the law, the question was one of fact 
whether the conduct of-the master was 
right.” The two other judges concurred. 

Amongst other cases may be mentioned 
Gardner v. Bygrave (53 J. P. 743), where it 
was held that a-schoolmaster is not guilty 
of assault for caning on the hand a pupil 
who deserves corporal punishment if it be 
inflicted unobjectionably and without caus- 
ing serious injury. . 

Again, ia Cleary v. Buoth (sup.). it was 
decided that a board schoolmaster was 
entitled to inflict corporal punishment on a 
pupil for misconduct to another pupil when 
both were on their way to, but at a distance 
fram the school premises:—T7he Law Times. 





PUBLIC POLICY 


When. is a contract against public 
policy, and when is it not? We shall 
never have a final answer to the question, 
and probably it is well that we should 


not. It would be imprudent to lay 
down four, or forty, types of con- 
tract and say these and these only 


are against public policy. It is no more 
possible tosay for certain what is against 
public policy than itis tosay in the case 
of a libel what is a matter of privilege or 
public interest. Lord Buckmaster, in his 
speech in the House of Lords in London As- 
sociation, £c. v. Greenlands ‘114 L. T. Rep. 
434; (116) 2A. C.at p. 27) said that matters 
of public interest could never be finally 
catalogued. ‘The same thing may be said 
of public policy. Lord Haldane, in the 
course ot his judgment in Noth Western 
Salt Company V. Electrolytic Alkali Com- 
pany (110 L.T. Rep. 852; (1914) A. O. at 
p. 469) showed that public opinion as to 


contracta being [void as in restraint of trade 
had, in the periòd which he reviewed, 
undergone a fundamental change. And if 
the rules as to such matters are elastic and 
incapable of rigid definition, our legal 
system cannot be convicted of imperfection 
or inconsistency by showing that different 
views are held. at diferent times as to the 
avoidance of contracts on the ground that 
they are against public policy. Our answer 
to the critics who bring sucha charge is 
that we are consistently inconsistent, and 
refuse to lay down fixed and unchangeable 
rules on this topic of public interest, and 
do the same in other fields. The judges 
must be left to their own wise discretion 
to decide what is against public policy, 
and what is a matter of public interest. It 
is inevitable, or atleast likely, that with 
the changing circumstances ot the world 
and human society, the changing needs and 
interests of human development and social 
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and economic structure and safety, the 
judicial view -on these highly important 
matters will change. . Judges cannot stand 
apirt from the world in which they live. A 
judge, when he puts on his robe and takes 
his ‘seat, does not cease to be a man’ or 
fose sight of the living facts and tendencies 
gf the restless kaleidoscope which moves 
outside his court. > | 

These reflections will suggest themselves 
to. the minds of our thoughtful readers as 
they peruse the majority judgmants of the 
House of, Lords in Fender v, St. John 
Mildmay (ante, p. 12), of which our own 
Reports will contain the fullest possible 
record. The question there was one of the 
highest social and moral importance. A 
man had been respondent to his wife's peti- 
tion for divorce. She had obtained a decree 
nisi, and, during the mcnths between decree 
nist and decree absolute, he promised to 
marry his nurse. It is legally ‘immaterial, 
though ,morally important, that he had 
made a similar promise to her long before 
his wife commenced her suit, and that, on 
the faith of it, she had consented to sexual 
intimacy. The nurse did not rely on any 
promises made before the decree. nisi. She 
haq enough of them made after that time 
on which to rely when, after decree absolute, 
the man broke his promise and married a 
stranger. For lawyers the dry question is 
whether, in any circumstances, a promise 
to marry made ‘by a man whois still 
married can be upheld as a_ valid 
promise whose’ breach gives a cause of 
action. To this question three Law Lords 
returned an affirmative answer. ‘I'wo more 
of the first lawyers in England returned 
an unhesitating negative. The only ground 
on which the respondent promisor claimed, 
or could claim, freedom from his promise 
was that it was void as against publie 
policy, In this plea he twice suceeeded 
below. Now he has been told by the 
highest court that is of no avail. 

As we observed earlier, the rules as to 
maintaining or condemning contracts on this 
ground are vague and uncertain.- There is 
even less certainty whether these rules, 
such as they are, are variable and liable to 
change or increase, or whether they must 
be regarded as anchored upon some fixed 


ground and only to be changed in so far. 


as all fixed rules. may be extended or 
contracted in the face of varying circum- 
stances. Some ground for thinking that 
a static position had been reached is afford- 
ed by the emphatic speech of Lord Hals- 
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dated Mines (87 L. T. Rep. 372; (1902) A. 
C. 484}. The facts in that case are far 
apart from those which were considered 
recently, but have’ a historical interest 
which justifies a short review. English 
insurers, of whom the appellant was one, 
insured a consignment of the respondents’ 
gold for the journey to London from Johane 
nesburg. It was seized by the Transvaal 
Republic on the 2nd October, when war 
was quite certain, though it did not break 
out till nine days later. The respondents 


then sued on the policy, recovered, and held 


their judgment both in the Court of Appeal 
and the House of Lords. The pith of the 
insurers’ defence was that their contract 
was against publie policy, or, perhaps we 
should say, that it would be contrary to 
public policy that the courts should enforce 
it. The House of Lords held in substance 
that public policy at this point does not 
invalidate contracts of insurance until war 
breaks out. Even then war only suspends 
them The right of enforcement, dormant 


_ durante bello, revives when hostilities cease. 


The interest in the case to-day lies in a 
passage in Lord Halsbury’s judgment (1902, 
A. ©. at p. 491), in which he answers 
criticisms to the effect that the public policy 
doctrine has a direct tendency to render 
all law vague and uncertain. After quoting 
an early critic who had thus criticised, the 
Lord Chancellor went on : 

“I do not think the law of England does leave 
the matter so much at large as seemg to be 
assumed, In treating of various branches of the 
Jaw, learned persons have . . . sometimes expressed 
their opinion that such and sucha provision is 
bad because itis contrary to public policy; but 
I deny that any court can invent a new head of 
public policy. -So a contract for marriage bro- 
kerage; the creation of a perpetuity ; contract 
in restraint of trade: a gaming or wagering con~ 
tract; ... the assisting of the King’s enemies, 
are undoubtedly unlawful things; and you may 
say that itis because they are contrary to public 
policy that they ure unlawful; but it is because 
these things have been either enacted or assumed 
by the common law to be unlawful, and not be- 
cause a judge or court of law have a right to 
declare that... things are in his ortheir view 
contrary to public policy. Of course, inthe ap- 
plication of the principles here insisted on, it 
is inevitable that the particular case must be 
decided by the judge .. . he must decide whether 
the facts so found do or do not come within the 
principles which I have endeavoured to describe,” 
This .looks like a declaration that 

rules have been fixed and cannot be chang- 
ed; but, ifit does mean so much, it is the 
speech of the great Lord Chancellor only 
and not the judgment of the whole House. 
Lord Atkin and those who think with him 
now dismiss it and decide that to invalidate 


bury in: Janson y..:Driefontein Consoli---a ‘contract on these’ grounds you must show 
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that, in at least a considerable number of 
cases, the contract will expose those who 
enter into it to doing something harmful. 
This is the key sentence to the new judg- 
ment. As a whole it is strongly reminiscent 
of the admirable argument of Mr. Me- 
Cardie (as he then was) for the unsuccess- 
ful plaintiff in Wilson v. Carnley (98 L. T. 
Rep. 265; (1908)1 K. B. at p. 731). That 
famous advocate, afterwards a famous 
judge, and still remembered with admira- 
tion and gratitude by countless friends and 
clients, put his case -lmost as Lord Atkin 
has now decided. In order, he said, that a 
contract which is not a contract to do any- 
thing illegal may be void as against public 
policy, it must be shown that it has a 
tendency to immorality, or to some other 
injury of the public interest, which is 
obvious and direct. You should not con- 
demn a contract, as contrary to public 
policy because in some circumstances it 
might involve a temptation to immorality or 
to injure some interest in which all the 
citizens are concerned. To take the in- 
stance which he gave,a hypercritical per- 
son might say that every young bachelor 
who engages a young woman as a ‘house- 
keeper or maidservant enters into a contract 
which may in many cases lead to results 
` which it is not necessary to describe ; but 
no one hasever been bold enough to say 
that such contracts are -against public 
policy. 


There is, of course, more danger in hold: 
ing that a contract is against public 
policy than in holding the contrary. As Sir 
George Jessel pointed out in 1875 (Printing, 
&e. Company v. Sampson 32 L. T. Rep. 354; 
L. Rep. 19 Eq. at p. 465), freedom of 
contract is the first, or almost the first, 
maxim of public policy. The law should do 
its utmost to hold free men to their obliga- 
tions, freely and voluntarily contracted. 
It should be scrupulous about absolving 
from these obligations. That famous judge 
speaks of this rule as “this paramount 
maxim" and reviews the situation as it stood 
sixtv years ago thus: i 
“Publie policy may say that a contract to 
commit a crime or a contract to give another a 
reward to commit a crime is necessarily void. 
The decisions have gone further, and contracts to 
commit an immoral offence ... or to induce an- 
other to do something against the general rules 
of morality, though far more indefinite than the 
previous class, have always been held to be void. 
I should be sorry to extend the rule much further.” 


The case before that learned Master of 
the Rolls was not quite an easy one. The 


defendant, an inventor, had sold his patent- 
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for stamping tickets to the plaintiffs and 
agreed to assign to them all future patent 
rights which he might acquire In respect 
of these inventions “or any of the like. 
nature.” Afterwards the defendant, who 
was evidently better at inventing machines 
than at devising arguments, thought of 
something else which was apt fora patent 
and {ook out his letters. He was asked to 
assign them, refused, and pleaded in de- 
fence to the action that his agreement was 
against public.policy. Sir George Jessel’s 
scornful rejection of this plea is gtill worth 
reading. Far from impeding inventors, 
agreements of the kind help them, assure 
them of rich patronage, and go forth. But 
the main point to remember to-day is that 
this famous judge was against extending 
the rule, or the application of the rule, which 
strikes at contracts on this ground. The 
House of Lords had a more difficult ques- 
tion to decide in the historic case of Egerton 
v. Earl Brownlow (4H. L. Cas. 1). There 
the question was whether a contingent gift 
or interest given in a will which was made 


‘dependent on the beneficiary’s gaining a 


peerage, was void. As our readers are 
aware, all the judges were consulted, and 
the report, embodying their wisdom, covers 
more than 250 pages of the House of Lords 
Oases. The pith of this immense record 
may be said to be that if a man wants 
to be a peer he is not a free man and must 
allow his honest judgment on public affairs 
to be influenced by the Ministry of the day. 
Accordingly a gift tobim conditioned on 
his getting a peerage is void as against 
public policy. 

All these cases support the view, or at 
least leave room for the view, that contracts 
must be judged by their general tendency, 
and upheld or denounced accordingly as 
they are held to have a tendency to induce 
the doing of “something harmful.” The 
burden of proof ison those who challenge 
the contract—unless it shows something 
which the established precedents have al- 
ready condemned. Lord Atkin and the 
noble and learned Lords who agree with | 
him approach the Fender-Mildmay contract 
from that angle. They decide that they are 
exposing nobody, or no appreciable number 
of people, to temptation by saying that a 
man may promise to marry a woman while 
his wife is still alive and not yet divorced 
from him. On the other side we have the 
cogent arguments which are contained in 
the Court of Appeal judgments, and which 
are reproduced and emphasised in the 
fearless and downright speech of Lord 
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Russell of Killowen. Either there was a 

marriage in existence when the contract or 

promise was made, or there was made, or 

~ there was not. To this there can be but 
one answer. Tt must be contrary to the 
public interest to allow married men, even 

` after decree nisi, lo propose to women other 
thay their wives. Such a promise closes the 
door to reconciliation, since if the husband 
were to go back on his promise he would 
have to face an action by the disappointed 
woman. If upheld, such promises arm the 
geducer with, a new weapon. We know, of 
course, that reconciliations rarely follow 
when cnce a decree nisi has been granted ; 
and we know also that, once it is granted, 
the consortium is broken; but the rights of 
husband and wife are still there, suspended 
but not extinguished. So long as they are 
in existence, the court can support no 
promise which ignores them. 


Such were the arguments for the respon- 
dent which found favour in the Court of 
Appeal and with two highly respected Law 
Lords. It seems to us on the whole that the 
decisinn is a victory of expediency over 
principle. Burke said, in one of his great 
moments, that history does not teach 
principle but prudence ; and we bave now 
to say that the decisions of the courts on 
public policy teach the same lesson. We 
consider, however, that this decision is in 
substance legislation. Of course, the House 
of Lords dces legislate. The law of torts, 
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to mention no other, has in recent years 
undergone considerable modification at its 
hands. But we doubt whether this matter 
should have been left, or now be left, for 
judicial decision. It is a matter for the 
law-giver, not for the lawyer, and the time 
has come for Parliament, which is at this 
moment reforming our mirriage laws, to 
act. Let us end by a quotation from Baron 
Parke’s advice to the Peers, reported in 
Egerton v. Brownlow (ubi sup, p. 143): 
“It is the province of the statesman, not the 
lawyer, to discuss, and the Legislature to determine 
what is best for the public good and to provide 
for it by proper enactments. It is the province 
of the judge to expound the law only—the written 
from the statutes, the unwritten from the deci- 
sions. .. not to speculate upon what is best, in 
his opinion, for the advantage of the community, 
Some of*their decisions may have, no doubt, been 
founded upon the prevailing and just opinions of 
public good—for instance, the illegality of con- 
tracts in restraint of marriage or trade. They 
have become a part of the recognised law, and 
we are, therefore, bound by them, but we are not 
thereby authorised to establish as law everything 
which we may think for the public good, and 
prohibit everything which we think otherwise.” 


Words for the wise, indeed. We hope 
it is not too late to take the opinion of 
Parlament ou the matter. If it be so, there 
are sessions in the future when the matter 
can be settled by those who, in our view, 
have the best authority to settle it. For 
the present we accept the decision with the 
respect which it deserves, but with a full 
appreciation of the cogency of the opposing 
arguments : - The Law Times. 





ARTISTS’ CONTRACTS 


Actors’ contracts are similar to ordinary 
Jervice agreements, and the Cours are 
scmetimes inclined to treat them in a 
Similar or even identical way. Yetso great 
judges as Viscount Buckmaster in Herbert 
Clayton & Jack Waller, Ltd. v. Oliver 
(1930, A. ©. 209) and Scrutton, L. J., in 
Withers v. General Theatre Corporation 
(1933, 2 K. B. 536, 546) considered “that 
these theatrical contracts are something 
more than a mere contract onthe actor's 
part to render service.” See also Scrutton, 
L. J. in Re Galomb and Porter & Co., Lid. 
(1931, 144 L. T. 583). It is respectfully 
submitted that this attitude is correct, and 
that it ought to apply to a number of in- 
stances where artists other than theatrical 
ones are concerned. 

Perhaps the most obscure question is the 
measure of damages. The time-honoured 
rule of Hadley v. Baxendale (1854, 9 Ex. 354) 
has not proved wholly adequate where the 


‘having been advertised. 


damage flowing from the breach of an 
artist's contract was in dispute. In Marbe 
v. George Edwards (Daly's Theatre), Ltd. 
(1928, 1 K. B. 269) the parties concluded a 
written contract under which the plaintiff 
was to play a certain part in a performance. 
During the negotiations and before the 
written agreement was signed, the defend- 
ant promised orally that the plaintiff should 
be duly advertised. Eventually the play 
wus put off, and. the plaintiff sued for 
dameges suffered through loss of reputation 
for not being allowed to play, and for not 
It was held that 
a contract of this description constituted 
an exception. It was not—as in ordinary 
contracts—sufficient for the employer to 
pay the agreed remuneration. The actor 
had in addition a positive right to play. 
Consequently the plaintiff was awarded sub- 
stantial damages. 

The decision was in substance approved 
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in Clayton v. Oliver (supra). There the 
actor wag promised one of the three lead- 
ing parisin a musical play about to be 
produced at the Hippodrome. He objected 
to the part assigned to him, and declined 
to act. Moreover, he sued for and was 
awarded substantial damages for loss of 
publicity. Viscount Buckmaster laid down 
at p. 219 that it was not sufficient for the 
producer 10 assign the best part in the 
play if it was not in fact “capable of satisfy- 
ing the qualification of being a genuine 
leading comedy part even though judged 
in relation to the play...” The case was 
different where a salesman was “employed”: 
Turner v. Sawdon & Co. (1901, 2 K. B. 653, 
659). “In assessing the damages, the 
learned Viscount continued, “it was compe- 
tent for the jury to consider that the 
plaintiff was entitled to compensation 
because he did not appear atthe Hippo- 
drome, as by his contract he was entitled 
to do, and in assessing those damages they 
may consider the loss he suffered: (1) 
because the Hippodrome is an important 
place of public entertainment, and (2) that 
in the ordinary course he would have been 
‘billed’ and ctherwise advertised as appear- 
ing at the Hippodrome." Lord Buckmaster 
emphasises, however, that such damages 
are not for loss of an existing reputation, 
but rather for loss of publicity. This 
point was also stressed by Serutton, L. J., 
in Withers’ case (supra, at p. 047). It can 
only be considered “whether, if the actor 
had been allowed to appear, that appear- 
ance would have given him publicity, and 
whether he has been deprived of that 
opportunity of appearing.” No reasons 
were given in either case for this limita- 
tion. It should work out very beneficially 
to young actors who have not yet acquired 
any reputation, but whose loss of publicity 
may be all the more serious. Moreover, 
it is submitted that an existing reputa- 
tion can only be recognised in the law of 
defamation, and cannot be considered as 
damaged by a breach of contract as such. 
No libel or slander action can be brought 
in such circumstances, as no written or 
spoken words were actually published. 
Still, where the advertising of a celebrated 
singer's name was of inferior quality—she 
was placed in the middle of the list of 
singers—the singer succeeded in a libel 
action, because her professional reputation 
was injured. See Russell v. Notcuit (1896, 
12 T. L. R. 195). i l 

Itis interesting to note how this some- 
what vague term “publicity” has acquired 
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a meaning measurable in money, though 
the actual valuation may give rise to 
criticism, as appeats from Lord Buck- 
maste:’s and Lord Justice Scrutton’s 
remarks in Clayton's case and Withers’ case, 
respectively. ‘The term has only been so 
admitted in relation to performing: artists, ` 
and was expressly rejected in the case of a 
general manager (Re Galomb, sufra). 
However, there seems to be no reason why 
the rule should not be applied to other 
artists, such ag writers, painters, sculptors 
and architects. Indeed, where copyright 
is infringed, similar considerations appeaf 
to have influenced the judges, though they 
used different words. See, for example, 
John Lane, The Bodley Head, Lid. v. 
Associated Newspapers, Ltd. (1936, 1 All 
E. R. 379). 

The death of King George V gave rise to 
another case. In Nimevitch v. Cafe de 
Paris (1936, 52 T. L. R. 413) a band was 
engaged to play in a restaurant on the 
understanding “no play—no pay.” After 
the King’s death the defendant did not 
allow the band to play for six days. The 
bandmaster sued, and Macnaghten, J.s 
allowed the action with regard to -four 
days’ salary. On the day of the death and 
on the following day it was reasondble to 
forbid playing, but this did not apply to 
the four following days, when all places of 
entertainment were open. The scope of 
this decision remains somewhat doubtful. 
Probably the judgment would have been the 
other way without the “no play—no pay” 
clause. Thusit would seem that a band in 
a restaurant is not regarded as standing 
on the same footing with individual 
artists. 

Another recent case, though arising on 
diferent facts, may conclude this line of 
decisions. In Heaps v. Perrite, Ltd. (1937, 
2 All E. R. 60), the Court of Appeal decided 
that, where a plaintiff brought an action 
for personal injuries the trial judge was 
entilled to consider other matters besides 
the mere loss of earning power, but 
Slesser, L. J., thought that different consi- 
derations might prevail in an action under 
Lord Campbell's Act (at p. 61). Hew far 
this is an authority for contractual cases 
must remain doubtful as long as no agree- 
ment has been reached on the question 
whether ‘or not the measure of damages in 
contract and tort are the same, cf. The 
Arpad (1934, P. 189). 

Other aspects of artists’ contracts were 
revealed by two recent decisions. In 
Gaumont British Picture Corporation, Ltd. . 
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v. Alexander (1936, 2 All E. R. 1686) the 
effect of a clause restraining the artist from 
entering any other employment was dis- 
-cussed. Porter, J., held that such restric- 
tions during the currency of the contract 
_ were not against public policy as in 
restraint of trade, and his decision was 
follewed by Branson, J.. in Warner-Bros. 
Pictures, Inc. v. Nelson (1936,3 All E.R. 
150). Both learned Judges used very 
general words, and in no way limited them 
to artists’ contracts, as every employment 
more or less required the employee to 
devote all his time to the performance of 
his contractual duties. Still, it is perhaps 
no accident thatithe rule was laid down 
with regard toartists. Ordinarily employees 
have to observe certain regular hours, and 
are not tempted to seek additional work. 
That is different with artists. Moreover, 
in the cases in hand, the employers were 
film .producers, who had a substantial 
“business interest that -their artists did not 
lend their names to rival undertakings. 
They were forced to guard against that 
danger. Thus, though the rule laid down 
isa general one, itis most likely to apply 
where artists are concerned. The -cases 
also dealt with the question of damages, In 
Gaumont-Brittsh v. Alexander it was held 
that if the artist failed-to appear, not 


only could the salary be suspended, but. 


also damages might be claimed in addi- 
tion; again a point not likely to arise in 
other service agreements. In Warner Bros. 
v. Nelson an injunction was aiso granted 
to restrain the artist from entering other 
engagements: The effect of the contract 
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was not to drive the defendant either to 
specific performance or to idleness, so 
that the injunction would in effect enforce 
the contract to perform personal services. 
The learned Judge also came to the conclu- 
sion that damages alone would not com- 
pensate the film producer, and that an 
Injunction was, therefore, the proper 
remedy. In doing so he followed the famous 
case of Lumley v. Wagner (1852, 1 De G. 
M. & G. 604). 

Finally, it ought to be mentioned that 
it.was an artist’s—this time a painter’s— 
contract which recently effected the filling 
of a gap in English law as opposed to 
foreign laws. Until two 5 ears ago, where a 
contract was made under which a chattel 
passed from one person to another, , the 
Sale of Goods Act applied in spite of the 
fact that not the goods but the work and 
labour expended on them were the purpose 
of the bargain. This had been laid down 
by Blackburn, J. (as he then was) in Lee 
v. Griffin (1861, 1 B. & 8. 272), where a set 
of false teeth wasthe bone of contention. 
That case was not followed—though not over- 
ruled—by the Court of Appeal in Robinson 
v. Graves (1935, 1 K. B. 579), which dealt 
with a contract to- paint a portrait. Lt was 
laid down that where—as was the case in 
an artists contract—the substance of the 
contract was the work and labour, the rules 
of the Sale of Goods Act did not apply, but 
other considerations prevailed. It would 
seem, however, that in view of the sixth 
report of the Law Revision Committee, this 
question will soon be settled by statute.— 
The Law Journal. 
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Extracts from Contemporaries. 


Cork to india. | 
A notable feature of the Coronation 
Honours List is the conferring of knight- 
hood on four Indian Judges, all of ‘thome” 
origin, and three of them members of the 
India Civil Service. i 
They are Jack, J., Puisne Judge of the 


High Court at Fort William, Bengal (Iv 


C.38.); Barlee, J., Puisne Judge of the High 
Court of Bombay (UL. C..8.); Grille, J., Puisne 
Judge of the High Court at Nagpur, Central 
Provinces (I. O. S.) and Thom, J., -Puisne 
Judge of the High Court at Allahabad, 
United Provinces. The last-named was 
awarded the D. 8.O. and the M. O. for his 
services during ths war. 

His friends and relatives in Cork will 
rejoice that the services of Sir Robert! Jack 


have been thus recognised, When he en` 
tered the service in 1902 he was one of the 
most brilliant students of Queen’s College, 
in his native city. He joined the service 
about the same time as Mr. Samuel Hollins, 
a iellow-student, joined the Indian Police, 
and who now, having retired from the Ser- 
vice in 1936, when he was Inspector Gene- 
1al of the Police of the U. P., continues to 
serve in India as Superintendent of Police 
in oneof the Indian States. 


ao o 


Barlee and Grille, JJ. i 

Sir Kenneth Barlee, though’ of the L C.S. 
was also a barrister. He is not yet 60 years, 
of age, the day-of his-nativity being Nov- 
ember 29, 1877. Educated at Warwick 


_ 
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School and at Dublin University, he was 
appointed to the Indian Civil Service after 
the competitive examination of 1900; and 
commenced duty on his birthday at the age 
of 24. After serving in Bombay as assist- 
ant collector, magistrate,etc., he was appoint- 
ed assistant judge and sessions judge in 
1906. His first full judgeship was in 1919; 
he was later a member of the Legislative 
Council. After officiating as judicial com- 
missioner in Sind, and later as judge in the 


Bombay High Court, his ‘appointment as ` 


High Court Judge was confirmed-in’ May, 


1931. 
Sir Frederick Grille, of the I. C. 8., and 
also called tothe Bar, isan old Harrovian, 


but quite young—a stripling of 48. He. 


took the examination of 1912 -from Jesus 
College, Cambridge. His judicial career, 
through various stages, has been gratifyin g> 
ly rapid since he first became “‘sub-judge 

in the O.P.in 1919. His judgeship of the 
High Court, Nagpur, dates from January 
of last year. l , 


" 


But Not Least i l a 
Not more than four lines are, devoted to, 


Sir John Gibb Thom, D. S. O; M. C, MiA, 


LL. B., in the “Service” record now before 
me. He has been a Judge of the High 
Court, Allahabad, since-Patrick’s Day, 1931, 
and on the same day of 1936 was appointed 
officiating Chief Justice there. The scant: 
particulars in thisrecord may be due -to 
his modesty, and/or to the fact that be did 
not enter by way of the “Service.” Butit’ 


may safely be assumed that he is notthe. . 
least distinguished and deserving, of the . 


judicial Knights Bachelor of the new-crea- 
tion. F 

Before passing from these Coronation 
notices let not a “minor” honour be here 
forgotten or unrecorded. The Rev. Mr. 
Wilde, whois the chief representative not 
only of Religion but of Lawin the island 
of Tristan da Ounhais at home, and has 
received the honour of M. B. E. 


Law and Dinner in Baroda 

‘Much Indian law’—I quote from a state- 
ment kindly sent me by Mr. Bean of the 
“Echoes Eastern News Service’—‘“is based 
on Hindu and Moslem codes, and covers 
matters which to Western eyes seem main- 
ly personal.” Under the Caste Tyranny 


Removal Act a case was recently tried in. 


Baroda “for not being invited to a caste 


eo ee 


1710 
dinner,” and another for “nôt giving a caste 
dinner,” 

It appears also that the Government exer- 
cises some supervision over the courts of- 
law, and sometimes indulges in successful 
exhortation. . 

“A recent communication from the Gov- 
ernment to the High Court observes : No- 
thing imposes a greater burden on litigants 
than the prolongation of cases for unduly 
long periods, and it isthe duty of the Court 
to see that effective steps are taken to deal 
with this evil. It is the plaine duty of the 
Court to control the progress of a case from 
the date on which it is tiled, and to ensure 
that at all stages the utmost promptitude 
is secured.” = 
. “Such efforts have already brought a mar- 


- ked reduction in long-standing cases. Suits 


more than two years old decreased by 25 per 
cent. in’ 1936, and suits more than a ‘year 
old also decreased, though not in équal pro~ 
portion” :—The Law Journal. — - 


Appeals to.the House of-Lords. 

A story has come down tous. of the late 
Lord Young, `of the Scots Bench, who'was 
gifted with -a ready wit, that on being 


- congratulated by .a friend ön the fact that 
. one of his judgments had been affirmed by 
_ the House of Lords, he said with a ‘chuckle, 
“Well, it may -be 
. Judges, after :all, are Human, and one 


right for all that"! 


wonders whether those of them whose 
pronouncéments: have failed. to receive the 


“approval of.the ultimate appellate tribunal 


feel any -annoyance at the result, or exhibit 
perfect insouciance, or again indulge in the 
reflection that were there a still higher 
court to which their decisions could be 
carried, these would be rehabilitated. 


‘Doubtless they have their own thoughts 


regarding the wisdom of the House when it 
ventures to differ from them. Quite 
recently, in, no fewer than six cases tke 
House has’ reversed the decision of the 
Court of Appeal. Of course, it has always 
to be borne in mind that the House of 
Lords is not fettered to the like extent by 
previous de@ision as is the Court of Appeal, 
but even making due. allowance for this, it 
is to the ordinary pers*n a little disconcert- 
ing to find so frequently so marked a 
divergence of judicial opinion, but it 1s 
only another illustration of the truth that 
the same facts, or the inferences from 
them,.are apt to strike different minds 
differently, and to lead to different conclu- 
sions.—The Solicitors’ Journal, 
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ORAL RESIGNATION OF DIRECTORS 


Articles bf association frequently, and 
indeed usually, provide for certain circum- 
stances in which, without “the necessity of 
any meeting or resolution of ‘the directors 
or the company, the office of a director 


shall be “vacated’ ‘vacated automatically. . 


It is under this heading —which deals with 


such matters às ceasing to hold qualifica:: 


tion shares, becoming’ bankrupt - being 
found a. lunatic, a Continuous absence of 
six months from the ‘board: of. directors— 
that provision is custially made for resigna- | 
tion. A frequent. clause states ‘that the 


office cf a diréstor is vacated “if he re~ 
_ Signs his: ofice by: notice in writing to-thé 


company. :, Suppose it be found.as a fact 
that.. a - director has orally. tendered his 
resignation, 


stances ? 


This point recently came before Mr: 
Justice Farwell in Sawyer v, J. Mann ` 
- (Financiers) Limited (March 4).’. 


In March, ` 
1936, the defendant company was. incor- 
porated to carry on the business of money- . 
lenders. 


directors, and the two only shareholders— 
until the events in September referred to 
below—were the plaintiff and J. Mann, who 
held. one share each. The ‘plaintiff was 
also appointed secretary. The. plaintiff, 
who had ten years’ experience in-a money- 
lender's office, stated that she was, in effect, 
a nominee of one H., who had put money 
into the business to give ita start, so as 
to help his brother-in-law, J. Mann. She 
was there to safeguard H.'s money, and 
H. had, in fact, been given a'blank trans- 
fer of the two shares. She stated that she 
ran the business, Mann. being by trade a 
tailor. Quarrels soon broke out t between the 
two, and the plaintif told him that he was 
making it impossible for -her to work with 
him, and that he was forcing her to resign. 
She accordin gly arranged-for a.manageress 


_to take up active duty in September, and 


Mie md, 


is an oral resignation ever 
effective, and, if:so, under what eitcum: *. 


The capital was £100 consisting ` 
of 100 shares of £1 each. The two first 


was subsequently refused access to the 
office: On the 22nd September Mann held 
a meeting of directors to which the plain- 
tiff was not summoned and at which he 


, was the-only director present (other per- 


sons being in attendance), and stated that 
‘the plaintiff had verbally resigned, and 
that he had accepted her resignation. He 
thereupon elected his wife as director in 
‘the plaintiff's stead, and she also agreed 
to act as secretary, and the plaintiffs aut- 
hority to operate the company’s benking 
account was -resolved to be cancelled. 
The plaintiff denied that she had resigned 
either in writing or by word of mouth, and 


- she claimed a declaration that she was 


still æ director. She said that only a re- 
signation in writing was, under the articles, 
effective. 

‘It was admitted in the defence that 
„there was no resignation in writing, but 
it was stated that the plaintiff had orally 
resigned, and her resignation had been 


. accepted by the only other director and 


share-holder of the company. By clause 83 
of ‘Table A, which by implication, was 
included in the articles, “the continuing 
director,” might act, notwithstanding any 
vacancy, but only tor the purpose of in- 
creasing the number of directors to the 
quorum (in this case two), or of summoning 
a general meeting. 

In evidence Mann said that when he 
signed the blank transfer, he did not know 
what he was signing. He denied that H, 
had put money into the company and stated 
that he himself had raised money on in- 
surance policies which he had put into the 
business. His story was that one day a, 
quarrel arose between the plaintiff and 
himself, and he said to her: ‘You have 
resigned so many times: this time I'm 
„accepting your resignation.” He himself 
obtained from H. the lady subsequently 
engaged as a Manageress. 

The learned Judge said that he found 
great difficulty in deciding between the 
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evidence of the plaintiff and of Mann, but 
one fact was, to his mind, decisive. The 
plaintiff in September had written to the 
bank withdrawing her authority in relation 
to cheques and other documents. Why; 
asked the learned Judge, should she have 
done this, if all that she had intended 
was simply to put ina manageress ? This 
fact, he thought, clearly indicated that she 
had resigned asa director, and was con- 
sistent with no other explanation. He 
accordingly held, on the facts, that the 
plaintiff had resigned, and that Mann, on 
behalf of the company, had accepted her 
resignation. 

But the question remained: Was her re- 
signation effective? Mr. Justice Farwell 
held that, irrespective of the provisions 
in the articles, there had been an agree- 
ment to resign between the only two persons 
who were share holders -in the company, 
and that this agreement bound the com- 
pany. Jt was a question of. the funda- 
mental principles. of the law~- of contract, 
A contract in writing between the parties, 
which provided for n 
notice in writing from one party to the. 


other, could, nevertheless, be ‘terminated - 


by mutual consent given by word. of 

mouth ; they could rescind orally and waive, 

inter se, the formality of writing. =~. 
For that proposition there is good auth: 


ority, although thereis no decided case 


exactly similar. i 


It will be of interest to refer to four ` 


authorities. 

In Re Express Engineering Works, 
Limited (122 L. T. Rep. 790; (1920) 1 Ch. 
466) it was-held by thé Court of Appeal 
that with'the unanimous assent of all the 
corporators it is competent io waive all 
formalities with regard to notice. If all 
the share-holders are present at a meeting 
that becomes a general meeting. Five 
persons there formed a company in which 
they were the sole share-holders, and they 
sold it for £15,000 in debentures, property 
which, a few days before, they had ac- 
quired for £7,000. The contract of sale 
‘was carried out at a meeting of the five 
who appointed 
the meeting was described as a board 
meeting. The articles provided that no 
director ` should vote in respect of any 
contract in which he might be interested. 
In the winding-up the liquidator claimed 
that the issue of the debentures was in- 
valid. It was held, however, that, no fraud 
being suggested, the company was bound 
in a matter intra vires by the unanimous 
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themselves directors and’ 


17010 


assent of all its members. The board 
meeting might well have turned itself into 
a general meeting. Lord Sterndale M. R., 
cited the dictum of Lord Devey in Salomon 
v. Saloman and Co., Limited (75 L. T. Rep. 
426 : (1897) A. C. 22, 57): “The company 
is bound in a matter intra vires by the 
unanimous agreement of its members.” ® 

Lord Justice Younger said (in the 
Empress Engineering case): “If you have 
all the share-holders present, then all the 
requirements in conuection with a meeting 
of the company are observed,*and every 
competent resolution passed for which no 
further formality is required by statute be- 
comes binding on the company” (at p. 471 
(1920) 1 Ch.). {ía this case (it will be ob- - 
served) there was actually what was des- 
cribed as a “meeting.” 

A Divisional Court of Mr. Justice Lush 
and Mr. Justice Greer followed this deei- 
sion in Re Oxted Motor Company Limited 
(126 L. T. Rep. 56 ; (1921) 3 K. B. 32), A 
creditor had obtained judgment against a 


: company of which two persons were the 
its termination by-- 


sole .directors and share-holders. On the 


‘same day. the two met and passed a resolu- 


tion under section 182, sub-section (3), of the 
Companies (Consolidation) Act, 1908, re- 
solving that the company could not by 
reason of its liabilities continue its busi- 
ness, and that it was advisable to. wind- 
up. The only two share-holders signed the 


. minutes, but no notice had been given of 


an intention to propose that resolution a8 
an extraordinary resolution. The creditors 
met; the voluntary winding-up was con- 
firmed, and a resolution was passed to ap- 
point a joint liquidator. The county court 
registrar confirmed the order, but subse- 
quently, on application by the judgment 
creditor, he set aside the appointment on 
the ground that there was no valid reso- 
lution to wind-up. This order, setting 
aside the appointment, wus confirmed by 
the county court judge. The Divisional 
Court held that the share-holders acting 
together, were competent to waive the 
formalities of notice of an intention to 
propose the resolution as an extraordinary 
resolution. All the share-holders had met 
and passed the resolution: it was valid 
as an extraordinary resolution and a cre- 
ditor could not impeach it. Mr. Justice 
Lush said it was open to directors to do 
in this case what they could do in Re 
Express Engineering Works. There a re- 
solution to issue debentures was involved : 
here the question was concerned with an 
extraordinary resolution to wind-up the 
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company. If one formality could be waived, 
so could another. 

In Parker and Cooper, Limited v. Read- 
ing (136 L. T. Rep. 117; (1926) Ch. 979) 
Mr. Justice Astbury carried the principle 
to an extreme, though logical, conclusion. 
Here the learned Judge held that if all 
the individual corporators assent to an 
inter vires transaction, it is not necessary 
that they should hold a meeting in one 
room, or one place, and at one time. They 
need not, in other words, “meet” at all 
He said: e‘‘Where the transaction is intra 
vires and honest, and especially if it is 
for the benefit of the company, it cannot 
be upset if the assent of all the corpora- 
tors is given to it. I do not think it 
Matters in the least whether that assent 
is given at different times or simultaneous- 
ly” (p. 984 of (1929) Ch.). 

By their agsent they waive the need for a 
meeting. l Í l 

It is on the principle of these cases that 
Mr. Justice Farwell decided that the oral 
resignation in Sawyer v. J. Mann (Finan- 
ciers) Limited (sup.) was effective. 


one resigned; the other accepted the re- 
sigration—then, or later; when was im- 
material. Even 
‘meet,’ that did not matter; the question 


whether a directors’ meeting, or a general 
meeting, was requisite, became irrelevant,’ 


Hence J. Mann was the “continuing direc- 
tor” within the meaning of clause 83 of 
“Table A,’ and he was entitled to act for 
the purpose of increasing the number of 
directors by cne other. The term ‘“con- 
tinuing directors’ could mean, in the ap- 
propriate circumstances, “continuing dire: 
ctor”; (see Fell v. Derby Leather Company 
145 L. T. Rep. 356 ; (1931) 2 Ch. 252). 

One authority there is upon the effec- 
tiveness of an oral resignation where the 
articles require a resignation in writing: 
but in that case the resignation was ac- 
cepted at the annual general meeting. In 
Latehford Premier Cinema, Limited v. 
Ennion (145 L. T. Rep. 672: (1931) 2 Ch. 
409) two directors orally resigned, and their 
resignations were accepted by the meeting. 
Subsequently they attended meeting of 
the board, claiming the right to be present 
on the ground that the articles required 
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accepled : that is 
though they did not. 


the corporators 


- (1933) 15th edit., p. 191: 
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a notice in writing. It was argued for the 
company that, once’ a director resigns at 
a meeting and his resignation is accepted, 
he ceases to be a director: he cannot 
withdraw his notice (per Mr. Justice 
Neville in Glossop v. Glossop, 97 L. T. 
Rep. 372: (1907) 2 Ch. 370, 374). Further, 
it was said that a written contract may 
be informally rescinded within the need 
for writing: (Morris v, Baron and Co. 
118 L. T. Rep. 34: (1918) A. CG. 1). Mr. 
Justice Bennett upheld this contention. "I 
see no reason in law,” he said, “why the 
contract of service between the company 
and its directors should not be terminated 
by the same means as that by which the 
contract of service between two indivi- 
duals may be terminated, and I see no 
ground in law for saying that where a 
written contract has been made for service 
which requires a written notice on other 
side before if Gan be terminated, it can- 
not be terminated by word of mouth by 
mutual agreement between the parties ‘ {at 


.p. 410). 
The 
only two directors and share-holders met; . 


‘Now, although, in this case, the resigna- 
tion was accepted at a meeting the prine 
ciple’.is the same. The resignation was 
3 the important point, 
whether at a meeting, formally held, and 
properly so-called, or informally by all 
acting individually or 
(See Palmer, Companies 
Halsbury'’s Laws 
of: England, 2nd edit. (ed. Hailsham), vol. 
5, Tit. “Companies,” p. 342). 
Once the conditions stated 


simultaneously. 


above are 


“present, the general rule that one share- 


holder cannot constitute a meeting is ir- 


“relevant : (Sharp v. Daw2s 1876, 36 L. T. 


Rep. 188; 2Q. B. Div. 26). The cases, 
such as Re Homer Mines (1888, 60 L.T. 
Rep. 97; 39 Ch. 546) and Re Portuguese 
Mines (1889, 60 L. T. Rep. 857; 42 Oh. 
Div. 160—upon the requirement of the 
notice to be sent to each director—~do not 
apply, because all the share-holders are 
present. They are there, even if they 
have not been summoned: and no valid 
complaint could be made such as was 
made with success tothe Court of Appeal 
in Young v. Imperial Ladies’ Club (123 L. 
T. Rep. 191; (1920) 2 K., B. 523):—The Law 
Times. 
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THE PEDESTRIAN'S RIGHTS __ i 


The decision of the Court of Appeal in 
Bailey v. Geddes, which was reported 
recently (The Times, July 20th), was rightly 
declared by the learned Lords Justices 
who gave it to be a decisien of great 
public importance. The facts are not 
at the moment so fully before us- that we 
can photograph the situations in which 
the pedestrian, who.was plaintiff below 
and successful appellant, was knocked 
down by the respondent motorist. We do 
know, however, that by reason of the 
presence of a tramcar anda goods vehicle 
or of both, the plaintifi could not see 
whether any third vehicle was approaching 
the strip of carriage-way over which he 
wished to pass. On that strip were the 
unmistakable marks of a pedestrian cross- 
ing, and we may be sure that those 
useful, if unsightly, globes which mark 
pedestrian crossings had been set up. The 
locus of the accident was in the London 
Traffic Area,and here pedestrian crossings 
are sited, in law, not on the Road Traffic 
Act of 1934 but on the tenth section and 
third schedule of the London Traffic Act, 
1924. However they are created and au- 
thorised, the law upon them is the same. 
The relevant clauses of the Minister of 
Transports order of October, 1934, declare, 
first, that 

“the driver of every vehicle approaching a cross- 
ing shall, unless he can see there is no foot 
passenger thereon, proceed at such a speed ae to 


be able if necessary to stop before reaching such 
crossing” ; 
and, secondly, that 

“the driver of every vehicle at or approaching 
a crossing where traffic is not for the time being 
controlled by a Police Officer or by light signals, 
shall allow free and uninterrupted passage to any 
foot passenger who is on the carriage-way at 
such crossing, and every such passenger shall 
have precedence over al! vehicular traffic at such 
crossing.” 


It is not possible, on the reports as they 
- stand, to reconstruct the scene at and just 
yefore the vital moment of impact. We 
are told that the plaintiff could not see 
the defendant's car; so the defendant 
probably could not see him. We are told, 
too, that the plaintiff had passed in safety, 
before he was struck down, more than 
half-way across the carriage way: The 
intervening vehicles may have been going 
in the same direction as the defendant or 
coming towards him. If the first, it 
would be difficult even at common law to 
acquit him of negligence. He may have 
been passing a tram on its near side, 


which is lawful but not to be done unless 
the road is practically clear of other 
traffic. This we take to be the sense of 
Nuttall v. Pickering (107 L. T. Rep. 852; 
(1913) 1 K. B. 14). He may have passed 
the tram or lorry on its off-side, in whiah 
case he might, if he looked, have seen the 
plaintiff. If thetram or lorry, or both, were 
coming inthe opposite direction the case, 
at common law, does not look so had 
against the defendant. lf the plaintiff 
had darted out from behind the tram or, 
lorry so that no motorist, even proceeding 
at a reasonable speed, could see him in 
time to avoid him, most juries would con- 
elude that he (the plaintiff) was reckless. 
However, let us not dogmatise about a 
matter on which, at present, the facts are 
not clear. It does seem clear that the 
pleintiff was not a person who “darted” 
irresponsibly from a crowd of foot- 
passengers on the footway. He had got 
in safety more than half-way across the 
street. It is difficult to envisage any 
environment except a storm of rain or 
snow ora thick fogin which he was not 
entitled to consider that the defendant 
would see, or should suspect, his presence. 
For some reason, no doubt good, -the 
judge below thought that each party to 
the collision shculd have seen the other 
and diawn baek. So finding, he fcllowed 
the decisionin Swadling v. Cooper (143 L. 
T. Rep. 732; (1931) A. C. 1), and gave judg- 
ment for the defendant. 

The decision in Swadling v. Cooper has not 
escaped criticism. It upset some cherish- 
ed decisions of the past. It may possibly 
(we think with due respect) result in 
excluding from the consideration of juries 
the question of the “last clear chance”— 
in cases when it ought to be considered. 
On the whole, however, the decision has 
been taken in the last six years not only 
with the respect which is due to it but with 
the assent of the public, and in the recent 
Road Traffic legislation, our lawgivers 
have not sought to improve upon it. 
Shortly after it was given if was con- 
demned in a characteristic utterance by 
Lord Justice Scrutton, which is unreported 
save in the: pages of a valued contempor- 
ary (Strauss v. Crocker, 71, L. J. Jour. 255). 


That great judge denounced the decision 


as likely to produce miscarriage of justice 
in innumerable cases. Without going so 
far as that, many people think if an 
imperfect decision. For ourselves we 
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think it was practical though not perfect. 
But in the case decided last week it was 
no authority. Ata pedestrian crossing (the 
` Court of Appeal held) foot-passengeis and 
motorists are not in the position of hav- 
- ing equal and commensurate civil rights 
and obligations. Certain provisions of 
stftute law, or equivalent thereto, have 
been made which place obligations on 
motorists when they are at or near these 
crossings. The only correlative obligation 
placed on pedestrians is that they shall 
*use these Passages with reasonable expedi- 
tion. They may not abuse the privilege 
to which, when they are there, they are en- 
titled. . 

The vital question before the court was 
whether the prohibitions imposed on 
motorisis by the statute were intended by 
the lawgiver to give a cause of action to 
those who are injured by anybody who 
disobeys them. On this question the 
authorities appear to conflict. The conclu- 
sion to be drawn from them is that when 
one citizen claims damages in a civil 
court from another because that other 
has broken a provision of the law, the 
statule must be closely examined. The 
courf, on this examination; must decide 
for itself whether the lawgiver intended 
that a contravention of its provisions 
should give to those who were injured in 
consequence of such contraventions a civil 
rem dy. This conclusion follows when the 
two vases of Phillips v. Britannia Hygienic 
Laundry Company (129 L. T. Rep. 
(1923) 2 K. B. 832) and Monk v. Warbey 
(152 L. T. Rep. 194; (1935) 1 K. B.75) are 
read together. 

In the first case a motorist injured a 
_by-stander on the road. A wheel on his 
vehicle, owing to a defective axle, fell 
free and, bowling away downhill, hurt 
the bystander. He brought his action, 
but could allege no definite want of 
care in driving. He said that the defend- 
ant was alawbreaker in that his car did 
not comply with a certain article of the 
Use and Construction Regulations of 1904. 
It was not “with all its parts and acces- 
sories in such a condition as not to be 
likely to cause damage to any person on 
a road.” One of its parts had caused such 
damage. That was enough to give a 
cause of civil action. Res ipsa loquitur, 


said the plaintiff, when the law was asit . 


stood; and he need prove no negligence 
if once he showed his uncontested loss as a 
fact. In this plea the plaintiff failed. 
Mr. Justice McOardie held against him 


Ui 
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on the ground that the Use and Construc- 
tion Order of 1904 was not intended to 
protect a particular class of person but 
for the protection of the public at large 
(128 L. T. Rep. 690; (1923) 1 K. B. 539), 
On appeal (129 L, T. Rep. 777; (1923) 2K. 
B. 832) the Court of Appeal affirmed this 
judgment. Lord Justice Bankes thought 
the reasons given by the judge below 
were sound; but Lord Justice Atkin (as 
he then was) disclaimed concurrence with 
them. He based his judgment on the 
higher ground that, on a whole review of 
the Act and Orders, Parliament had not 
in his opinion intended that the infringe- 
ment of its prescriptions should give civil 
rights. On the -other side of the line we 
have Monk v. Warbey (152 L. T. Rep. 194; 
(1935) 1 K. B. 75). The owner of a motor 
car was only covered by insurance for 
risks incurred while -he was himself driy- 
ing. He lent his car to a friend, who 
was not insured at all. In so doing he 
committed a contravention of section 35 of 
the Road Traffic Act, 1930, which says that 
no one shall drive, or permit another to 
drive, a motor car unless the driver is 
insured against third party risks as the 
Act requires. The bailee ran over the 
plaintiff. The bailee was uninsured und 
penniless; and the plaintiff sued both the 
bailee for negligence and the bailor for 
breach of the statute. 

Various arguments, which wa think had 
much substance, were put forward for 
the bailor; especially that the claim against 
him was premature in that the amount 
of the claim had not been quantified by 
a judgment against the bailee duly 
pursued to execution. However the trial 
judge and the Court of Appeal brushed 
these arguments aside. They decided tne 
issue as between the plaintiff and the 
bailor on the “broad” ground that the 
bailor had allowed an uninsured person 
to drive his car, and that the person had 
injured the plaintiff. The ratio decidendi 
was that this was a case in which the 
lawgiver had intended, by the prohibi- 
tion of the act of uninsured driving, to 
give a civil right of action against an 
owner for damages, without proof of 
negligence, to anyone who was injured 
by an uninsured bailee if the owner 
permitted such a bailee to drive his car. 

It is not difficult to make these two 
decisions fit together. At first sight they 
conflict. Taking the grand rule to be that 
you must look at each provision of the 
criminal law in order todecide whether the 
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lawgiver did or did not intend to give civil 
remedies against those who infringed it, 
we feel convinced.that, on a perusal of 
the London Pedestrian Crossing Regula- 
tions of 1934, most of our readers would 
decide that he did so intend. Mr. Justice 
McCardie had, with other judicial virtues, 
consistency. If this case had come before 
him he would, if unembarrassed by the 
dictates of superior authority, have followed 
himself. He would have held that the 
Pedestrian Orossing Regulations were for 
the protection of the whole public, and 
that no particular person can found a civil 
action for damages upon their infringe- 
ment. Lord Atkin would have taken the 
contrary view, or at least have said that 
the question in issue could not be answered 
by saying that. these regulations were 
intended to protect the public at large. 
He must look at the statute as a whole. 
We do not know how he would have 
answered that question; but we know of 
no penal provision in a statute more apt 
to confer civil rights than the articles in 
the Pedestrian Crossing Regulations which 
we have quoted. They are not police 
measures at all. A motorist may crossa 
pedestrian crossing a hundred times a day 
without obstruction of the street, without 
excess of a speed limit, without driving 
which is: ex facie careless or reckless. 
But the lawgiver and his agent, the 
Minister of Transport, have put up these 
barriers and have said that they mean 
something. This meaning is defined and 
framed for the unmistakable purpose of 
protecting the pedestrian who is cross- 
ing a carriageway. What more can anyone 
want ? 

We are still open to conviction as to 
how far this recent decision goes. Iti does 
give a right of action to the man on the 
crossing whois half-way over and safe so 
far. But does it give a remedy to the 
reckless or thoughtless pedestrian who, 
in a moment of mental abstraction or 
youthful or senile indiscretion, steps 
suddenly from the side-walk on to the 
carriage-way? As things stand, it looks as 
if the motorist must, when he approaches 
a crossing, be prepared to give way to and 
take account not only of the ordinary 
transit of the man in the street, but of the 
vagaries of careless infancy, of distracted 
youth, of pre-oceupied middle age or of 
senile oblivion. We suggest that even 
when going over a street crossing with the 
marks and the law in his favour a 
pedestrian must still take some care. He 
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is licensed to go, but to go with reasons 
able care. In the same way we should 
hold that the green light in a driver's 


favour is indeed a licence to go, but only , 


a licence to go subject to reasonable care. 
The red light is an absolute prohibition, 
but the green is notan absolute permis- 
sion, still less a command, to move forwayd. 
We see.in a well-known text-book, that in 
other jurisdictions this has been declared 
on high authority. Judges here usually 
charge themselves or juries in that sense. 


But we should like an authoritatjve decision , 


of the Court of Appeal upon it. 

While discussing this matter we look 
over recent statutory orders in the same 
field. The Minister of Transport, though 
not abnormally busy, has issued in recent 
months a number of new or modified regula- 
tions under the Road Traffic Acts. It is 
always important for those who either use 
cars themselves, or have to advise those 
who so, to know when something new has 
come forth from Whitehall-gardens. This 
importance is increased when one considers 
the effect of the recent decision and 
realises that the breach of a regulation 
may not only lead to a penalty in a police 
court, but involve the law breaker— 
innocent or not—in claims for damages 
which stretch beyond the horizon. The 
very first statutory rule and order of 1937, 
the London Traffic (Slow Moving Trafic) 
Regulations of the 4th January, effective 
from the 18th January, evolved a most 
elaborate programme for controlling and 
stopping slow moving traffic in and about 
the hears of fashionable London. The 
hours prescribed and directions to be 
followed are of the highest complexity. 
We dare not say whethera judge would 
hold thata breach of them involved civil 
liability. Since the 3lst May a great code 
of ninety-seven sections, the Construction 
and Use Regulations, 1937 (No. 229), has 
been in force. Though it contains much 
that has been familiar since 1931, there 
is also much that is new. On the Ist June 
came into force the new Driving Licence 
Regulations (No. 438), sealed on the 7th 
May. These apply to all new applicants 
for motor driving licences and to the 
tests which they must undergo. Newcomers 
will have to satisfy the testing officers not 
only that they possess the elements of 
the driver's art but also that they possess 
other and additional accomplishments. 
These vary according to the “group in 
which is placed the motor vehicle which 
they aspire to drive. The regulations close 
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with schedules containing the groups and 
appropriate accomplishments. An inactive 
week-end would pass quickly in the study 
There is also 


'a new provisional code for the construc- 


tion and use of what are vulgarly called 
“track-laying’ vehicles. We regret that 
thé Minister has given his imprimatur to 
that outrageous epithet. These vehicles 
do not lay tracks or anything else. They 
move on something which is not a wheel, 
and for which the Minister can find no 
better worfl than a "track." This code is 
provisional, and earlyin May superseded 
another issued in 1935. It, of course, 
contains the preliminary caution that 
vehicles registered within less than a year 
of the date of its issue will not be subject 
to it (where it varies the existing rules) for 
five years. For this builders must indeed 
be thankful. 

Then we have a new -Special Types 
Order (1937, No. 442), which supersedes an 
Order made so lately as November, 1936. 
The change was no doubt necessary, for 
once the General Code of Construction 
and Use (No. 229 above) was changed, 
the special code for monstrosities, which 
consists in exempting them from this or 
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that provision of the General Code, had 
to be altered for conformity, if not in 
substance. Finally, we have anew “Au- 
thorisation” and “Directions” about the 
“Halt” sign and its purpose. Its purpose 
is to compel drivers to stop, and nothing 
less, either at the line on the side road at 
its junction with the main road, or, if 
there is no such line, “before entering, 
but as near as practicable to the carriage- 
way of such major road.” This is at all 
events clear, and it is essential that 
motorists should know and obey. Cross- 
roads are the chief, if not the only soure- 
of danger, and this is emphatically, we 
suggest, a case where the lawgiver intend- 
ed that civil liability should follow if a 
driver disregards his injunction and 
damage follows. But shall we be told by 
some modern: road hog that the “Halt” 
sign is put up, like a Belisha globe, for 
his protection, and that if he knows that 
such a sign is there he may pass the minor 
road afiank at sixty miles an hour without 
reducing speed? We must leave it to 
some road-hog who has the courage of his 
convictions (whether argumentative or on 
record) to develop the argument.—The Law 
Times. i 


Extracts from Contemporaries. 


identification of Accused Persons. 
The methods adopted by the police for 
giving opportunities to witnesses to 
identify persons suspected of crime have, 
from time’ to time, been criticised, and in 
consequence ‘revised. The present system 
certainly aims at fairness to the accused. 
We understand that the suspect is given 


an opportunity of objecting if he thinks. 


that any feature of the identification 
parade is unfair to him and that he may, if 
he choose, have his legal representative 
present to safeguard his interests. 

The familiar identification parade of 
irom eight to a dozen “men of similar 
build and appearance,” seems generally 
satisfactory. A question. was, however, 
put to the jury at Lewes Assizes by Mr. 
Justice Hawke, which is reported as 
follows: “If you have ten men standing to 
attention and one trembling like an aspen 
leaf, do you get the proper inference?” 
“An improvement, which might be made,” 
he went on, “is to get ten men walking 
about and the witness looking at them from 
a window, The accused man would not 
know that someone was looking at him” . 


man! ' 


With great respect to the learned Judg® 
we think that there is another side to thi> 
question. lf the suspected person doe” 
not know the circumstances in which the 
identification took place, he is not in a 
position to protest against any irregularity 
or injustice. More than thirty years ago 
we heard of a case in which a woman 
witness was asked to look through a window 
while anumber of men passed in proces- 
sion before her for the purpose of an 
identification, Relating her experience to 


a friend, she said, ingenuously, “I should 


never have known the man if it hadn't 
been .for an official who said, ‘That's the 
Wasn't it kind of him ?” 


The Effect of Nervousness. 

In the particular case to which Mr. 
Justice Hawke referred, the accused man 
was acquitled, having successfully defended 
the case as one of mistaken identity, 
Apparently he was nervous at the identifica- 
tion parade and this was partly the occa- 


-Sion for the learned Judge's observations. 


Ii we may say so, we quite understand the 


desirability of putting everybody: at eage 


e 
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so that a person wrongly accused may not 
betray himself as the suspect by a display 
of nervousness. But whatever advantage 
might be gained ffom a system in which 
the suspect was unaware that identification 
was being attempted, would, we think, for 
the reasons we have given, be outweighed 
by the dangers. l l 

As to nervousness, itis true, though it 
may seem strange, that even people who 
are quite unsuspected and are simply oblig- 
ing the police by taking part in an 
identification parade, have felt self-conscious 
and uneasy. Apparently nervousiess may 
arise from so many causes that it is doubtful 
whether identification parades are in any 
way seriously impaired by it.—Justice of the 
Peace. 


A Wife's Tort. 

Whatever views you may have concern- 
ing the merits and law as appearing in 
the case of Pitcher v. Martin and Another, 
you will no doubt bear in mind that it was 
not held by Atkinson, J., that any dog who 
(or which’, while engaged in the natural 
pursuit of a cat in Bayswater Road, knocks 
down and injures another pedestrian there- 
by renders the owner liable for damages 
jn an action for tort. It was the long lead 
without a human being attached to the 
' human end of it that made all the difference. 
A dog witha trailing lead is inlawin a 
less favourable position than a simple dog 
who chases a cat without a flying whip to 
trip or injure neutrals or non-combatants. 

The case is chiefly notable as an illustra- 
tion of the growing emancipation of hus- 
bands, who, as we may therein observe, 
are no longer liable for the torts of a 
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wife: The joining of the husband in that 
case may have been due toa doubtful ques- 
tion of Ownership, but in evidence Mrs. 


Martin made it clear that the dog was 
hers, and thatit was her hand that failed 


to hold him when the cat summoned him to ' 


the chase:—~The Law Journal. 


Mr. Justice Swift on Divorce Law. 
“To my mind the divorce laws of this 
country are wicked and cruel.” So said 
Mr. Justice Swift at the Birmingham 
Assizes recently, stung to” righteous 
indignation at the proteedings in a case 
before him in which a daughter had been 
called asa witness to prove her mother's’ 


adultery. The Marriage Bill has, we believe, . 


passed through Committee, and those who 
are in charge of it will doubtless have 
regard to the learned Judge's words. 
Whether Parliament will have regard to 
them is another matter. For judicial 
utterances have varied sequels. When 
divorce was still impossible in England 
except by Act of Parliament, it was a 
Judge Mr. Justice Maule, who, as. Sir Ed- 
ward Parry said in The Law: and the Poor, 
“woke up the country to the fact that there 
was a divorce problem, ani that it wanted 
solving.” 
Hall, tried at Warwick in 1845, but Maule, 
J., used sarcasm and not invective, and 
the circumstances—it was a bigamy prose- 
cution—allowed that method. “The scorn 
and irony that Maule poured on the law of 
divorce roused the public conscience,” and’ 
so there was a Royal Commission in 1850 
and a Divorcee Act in 1857 .—The Law 
Journal. 
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-Fhe Law of Pakki and Katchi Adat 
and. Teji-Mandi- Contracts: 2nd 
Edition:—By RAMNIKLAL R. MODY, B. A., 
LI. B., SoLIcIToR, Hiea Court, Bom- 
pay. -PUBLISHED BY Messes.. N. M. Tei- 
paTut & Co., Law PUBLISHERS, PRINCESS 
SrrgeT, Bompsy. Pereios Rs. 3. . 
The learned author must be congratu- 

lated, on the reception got to his valu- 

-able. treatise on_this complicated branch of 

the law. The fact that he had to 

bring. out another edition, speaks for 
itself. Mr. Mody,in this new edition, has 
recast some of the chapters of the old 
edition and some new chapters, on the 
question of limitation in relation to Pakki 
Adat and on London Stock Exchange trans- 
„actions, etc» have been introduced. Case- 


` 


law on the subject is fully discussed and 


This was in the case of Reg. v. ` 


at -the end of the book the author has given . 


a concise summary ofthe principles es- 
tablished by various decisions. i 

The book will be warmly received by 
the legal profession-and the merchant class. 


The Choice of a Career:—Pos.LisHEep 
BY Tue CAREER Apvisopy BUREAU, THE 
COITY COLLEGE, OPPOSITE KoDAMBAK AM RAIL- 
WAY STATION, MADBAS. E a 
This book-let contains valuable informa- 

tion for persons about to enter, life. In 
these days when the problem of.unem- 
ployment isso acute, the publishers must 
be congratulated for guiding. the public, 
by means of this bulletin, in the choice of 
life work, 


Fad 


Kiai 
+ 


i 


INDIAN 


° 1937 


JOURNAL 


s 


CASES 


Vol. 170 


[The Editors do not hold themselves responsible for the views expressed by contributors. ] 





esena I 





O -CRIMINAL LAW AND PRACTICE. 


Two MURDER Counts IN ONE INDIOTMENT 


The Criminal Appeal Act, 1907, gives 
no power to the Court of Oriminal Appeal 
to give directions to lower courts when dis- 
missing appeals, except that .the. court, 
under the proviso to s. 4 (1) of the Act may 
dismiss an appeal if they consider that no 
substantial miscarriage of justice has 
occurred, even if they are of opinion that 
the point raised in the appeal might be 
decided in favour of the appellant. Never- 
theless the court not infrequently does give 
utterance to words of guidance as to what 
procedure is desirable, witnout pronounc- 
ing*any particular procedure to be illegal. 

. this is what happened in Reg v. Davis. 
(1937) W. N: 288, on 12th July, 1937. The 


appellant was charged at Assizes with two- 


counts for murder in one indictment. - The. 
first count Charged the appellant -with the 
murder of his wife between 20th April and 
293th April, while the :second charged him 
with the murder of his niece between 21st 
April and 29th April, .the only defence 
being that of insanity. The jury found the 
prisoner guilty. on oe 
- . At the trial counsel for the Crown offered 
either to proceed on one count only, or to 
frame two indictments, each of which 


should mention only one crime of wilful. 


murder. Counsel for the appellant elected 
cn behalf of his client that ne should be 
tried on the indictment as it was. The 
point was, however, taken in the Court of 
Oriminal Appeal that there was. a funda» 
mental objection to an indictment for 
murder in which two murders were 
charged. , oo 

-~ The Lord Chief Justice said that. it was 
one thing tosay thata certain course was 
undesirable, and another to say that it 
went to the root of tne jurisdiction. Io 
the present case the Indictments Act, 1915, 
did not prohibit such a joinder, but 
actually . contemplated in general terms the- 
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joinder of charges in one indictment. ` The 
matter was entirely one of judicial discre- 
tion, but the Lord Chief Justice expressed 
the -opinion of the Court that a joinder of 
two charges of murder in one indictment 
was undesirable. On the facts of the two 
charges in question, they may well have 
been regarded as substantially one transac- 
tion, but if there had been two separate 
indictments it would have been easy and 
proper for the prosecution to tender evi- 
dence relating tothe whole of the matter 
with reference to one indictment only. 

In Rex v. Jones [1918] 1 K. B. 416, which 
was referred to by the Lord Chief Justice 
in his judgment, the appellant was tried on 
an -indictment containing a count for 
murder and one for robbery with violence. 
He was ccnvicted on both ,counts and 
received the death sentence on the murder 
charge and a sentence of ten years’ penal 
servitude on the count of robbery with 
violence. The appeal against the murder 
conviction was dismissed, but the other 
sentence was quashed. A.T. Lawrence, d.s 
delivered the judgment of the Court, and 
said: ‘We think that ina case of murder 
the indictment ought not to contain a 
count of sucha character as robbery with 
violence. The charge of murder is too 
serious a matter- to be complicated by 
having alternative counts inserted in the 
indicument. In the opinion of the Court the 
Indictments Act, 1915, did not contemplate 
the joinder of two counts of this kind.” 
The learned judge expressed the opinion 
of the Court tnat the proper course was to 
have two indictments, so that the second 
charge mignt be subsequently tried if 
thought desirable on the failure of the charge 
of murder. `. z re 

Néction 4 of the Indictments Act, 1915, 
amended the law by permitting charge 
not only for more than one felony and for. 
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more than one misdemeanour, bub also 
charges for both felonies and mis- 
demeanours to be joined in the same 
indictment. Rule 3 of the First Schedule 
to the Act provides that charges for any 
offences, whether felonies or misdemeanours, 
may be joined in the same indictment if 
those charges are founded on the same 
facts or form or are part of a series of 
offences of the same or a similar character. 
The question of joinder is entirely one 
for thediscretion of the judge at the trial 
(Rex v. Lockett and Others|1914]2 K. B. 720). 


The judge may, however,in the exercise’ 


of his discretion ask the prosecution to elect 
upon which count they should proceed 
(Rex v. Elliott 52 Sol. J. 535), and there 
is no appeal from this exercise of the 
court's discretion (Rex v. Curtis (1913), 29 
T. L. R. 512) The Court did, however, 
indicate in Rex v. Norman [1915] 1 K. B. 
341, that it was undesirable where there 
are several counts and several offences, 
for instance, of obtaining chattels by 
false pretences and of obtaining credit by 
false pretences, to try them all at the 
same time, inasmuch as evidence admis- 
sible on one charge may not be admissible 
on the other. But this only applies where 
the evidence admissible on one charge is 
not admissible on the other; and is not 
of general. application (Rex v. Pickering. 
(1921), 15 Criminal Appeal Reports 175). . 

. If any authority is required for the pro- 
position that it is not illegal to join two 
counts .with regard to serious charges in 
the same indictment, Rex v. Tuffin and 
Stone, 19 T. L. R. 640 may supply it. In 
that case the two prisoners were jointly 
indicted for murder, and each was charged 
in different counts in the same indictment 
with being an accessory after the fact to 
the murder committed by the other. It 
was. not suggested that this was illegal, 
and it was held that the prosecution were 
not bound to elect on which charges they 
would proceed. There does not appear to 
be anything in the Indictments Act, 1915, 
which nullifies the effect of this case. 

The case of Rex v. Davis, therefore, will, 
in the future, govern the practice with 
regard tothe joinder of serious counts in 
one indictment, but as the Lord Chief 
Justice rightly remarked,” the matter is 
entirely one for the discretion of the 
Court.” 


QUARTER SESSIONS AND BORSTAL SENTENCES. 


: The Court of Criminal Appeal recently 
considered the duty of Gourts of quarter 
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sessions in considering a case in which a 
prisoner is committed frcm a Court of 
Summary Jurisdiction with a view to being 
sentenced to detention in a Borstal Institu- 
tion (Rea v. Riordan (1937), 26 Criminal 
Appeal Reports 30). 

In the case before the Court, counsel was 


not instructed to prosecute, nor was it the 


practice to instruct counsel t9 prosecut® 
in such cases at the quarter sessions at 


which the prisoner had been sentenced. 


A statement was made by the clerk of 
the court to the magistrates of the circum- 


stances in which the appellantthad been 


committed, but this was not made within 
the hearing of the appellant. A police 
officer gave the dates of three previous con- 
Victions, and stated tne offences cf which 
the appellant had been convicted, and 
also gave evidence of his home .conditions, 
but no evidence was given as to the nature 
of the offence of which he had been con- 
victed. The father of the appellant 
addressed the court but the appellant was 
not asked whether he wished to speak, 

Under the Criminal Justice Administra- 
tion Act, 1914, s. 10 (1), as amended by 
the Criminal Justice Act, 1925, s. 46, on 
the summary conviction of a person for 
any offence for which the punishment? is 
imprisonment for one mnta o: upwards 
without the option of a fine, the court may, 
if satisied of certain matters, in lieu of. 
passing sentence, convict the offender to 
prison until the next assizes or quarter 
sessions, whichever is more convenient, 
and the court of assizes or quarter sessions 
must then inquire into the circumstances 
of the case, and if it thinks expedient 
may pass sentence of detention ina Borstal 
Institution. i 

The magistrates at petty sessions must 
be satisfied (a) that the offender is not 
less than sixteen or more than twenty-one 
years of age; (b) that the offender has been 
previously convicted, or previously dis- 
charged on probation and failed to observe 
a condition of his recognizance and (ce) 
by reason of his criminal habits orten- 
dencies or associations with persons of 
bad character it is expedient to subject 
him to discipline of the Borstal type. . 

In giving the judgment of the court 
quashing the sentence of three years’ deten- 
tion in a Borstal Institution, Swift, d., said ; 
“the whole foundation for the exercise of 
that jurisdiction is that the court which 
passes sentence should inquire into the 
circumstances of the case.’ His Lordship 
cited Hex y. Holding (1934), 25 Criminal 
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Appeal Reports 28, decided on a similar 
provision in the Vagrancy Act, 1824, where 
the Lord Chief Justice said (at p. 30) with 
regard to the duty of Quarter Sessions: 
“Their tirst duty is to examine into the 
circumstances of the case aud their second 
is to consider the appropriate sentence.” 
die added that nothing could make a person. 
accused of crime feel more uncomfortable 
about the justice which is being administer- 


ed to him than to see, without being able’ 


to hear, the clerk of the court obviously 
Making gome communication about him to 
‘the magistrates who are going to deal with 
his case. Justice should not only be done, 
but should be seen to be done. It might 
be added that young persons committed 
under the 1914 Act to quarter sessions 
should have an equal right to cross-examine 
the police officer called to give evidence 
about their antecedents and associations, 
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. have not ; 
renders it the more imperative that counsel 
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as the Lord Chief Justice said persons 
committed under the Vagrancy Act, 1824, 
should have, and as indeed counsel exercises 
on their behalf when the young person 1s 
in the happy position of being able to brief 
counsel. 

The faci that more often than not, young 
persons committed under gs.10 (1) of the 
Criminal Justice Administration Act, 1914, 
the means to brief counsel, 


should be instructed to prosecute in such 
cases, so that the interests and liberty of 
such young persons should be properly 
protected. (See also Rex v. Cope (1925), 18 
Criminal Appeal Reports 18) It is to be 
hoped, as Mr. Justice Swift said in the 
course of argument, that the very had 
practice of not instructing counsel to proses 
cute in such cases will not be followed in the 
future.—The Svlicitors’ Journal. 


ALTERNATIVE PLEAS IN THE DIVORCE COURT. 


ALTERNATIVE allegations and alternative 
claims for relief are common in the other 
divisions of the High Court, but in the 
Divorce Court they are so rare as often to 
be said to be without precedent, and it is 
sometimes thought that they are not per- 
missible in that Division. This view, how- 
ever, needs considerable qualification. 

There is nothing in the Matrimonial 
Causes Rules, 1924, in themselves that pro- 
hibits alternative pleas. Andr. 97 provides 
that “in any matter of practice or procedure 
which is nol governed by statute or dealt 
with by these Rules, the Rules of the 
Supreme Court in respect of like matters 
shall be deemed to apply.” Order 20, 
r.6 of the rules of the Supreme Court, 
provides that “every statement of claim 
shall state specifically the relief which the 
plaintiff claims, either simply or in the 
alternative.” This rule might arguably, 
ag a matter of construction .upon the words 
alone, be said to countenance alternative 
claims for relief based on the same.allega- 
tion of facts. But all practitioners are 
familiar with alternative, and often mutu- 
ally exclusive, allegations of fact in State- 
ments of Olaim, and the practice in this 
respect is too well established to be ques- 
tioned, and it can, therefore, be said that 
under the Rules of the Supreme Court, not 
only are alternative claims for relief ex- 
pressly permitted, but alternative allega- 
tions of fact are the well established 
‘practice, 


The practice, however, is not established 
in the Divorce Court. A difficulty arises 
owing to the fact that by r. 3 (a) of the 
Matrimonial Causes Rules, every petition 
is required to be accompanied by a verify- 
ing affidavit. A. petitioner cannot, in the 
nature of things, properly depose to the 
truth of mutually inconsistent facts. But 
if the facts are not mutually inconsistent 
there is no reason in principle why alter- 
native allegations of fact should not be put 
forward, nor why alternative relief should 
not be claimed, and there is authority for 
this proposition, although, the cases not 
being reported, few people are aware of 
their existence. 

In 1932, the case of Thomas (otherwise 
Harper), M. E. v. Thomas, R. (Nottingham 
District Registry, 1932, D. No. 23) came 
before the District Registrar. It was a Poor 
Person’s case in which the petitioner, on the 
advice of counsel prayed for an alter- 
native decree of nullity and of dissolution. 
These alternative prayers were, naturally, 
based upon alternative allegations of fact, 
and there was no necessary inconsistency 
in alleging (and verifying by affidavit) cer- 
tain facts in support of the allegation that 
the respondent was impotent, and at the 
same time alleging other facts (also verified 
by affidavit) in support of the allegation 
that the respondent had had connection 
with some other woman, for the respondent 
might well have been impotent only quoad 
the petitioner. 
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The District Registrar could not see his 
way to accept the petition without first 
communicating with the Senior Registrar 
' in London. The Senior Registrar advised 
that it was necessary to apply on summons 
to the Judge for leave to file the petition 
‘in that particular form. On application 
-being made to Mr. Justice Bateson, leave 
.was then given. It will be observed that 
-the application to the judge was not, 
Strictly speaking, by way of appeal, no 
.formal application having been made be- 
-fore, and refused by, the Registrar. 

. On 3rd May 1937, the case of Shilvock 
otherwise Hunt), P. E. v. Shilwock, W. H. 
.came before Mr. Justice Langton, on 
appeal from the Registrar in London. In 
-that case the petitioner alleged that, from 
-certain facts, the inference ‘should be 
‚drawn that her husband was physiologi- 
cally incapable, alternatively, that the same 


JOURNAL 


1700 0 


facts constituted conduct in the husband 
amounting in law to cruelty, and she 
prayed in the alternative for a decree of 
nullity or for a judicial separation. The 
Registrar, upon formal application, refused 
to file the petition: Upon appeal, Mr. Jus- 
tice Langton admitted the petition in this 
form, pointing out that there was no necese 
sary inconsistency, and that there was 
neither reason nor authority which would 
in a proper case prevent alternative prayers 
for relief. 

It will, therefore, be seen thatethere are 
now two decisions in favour of alternative 
pleas, but the practice will probably not 
be lightly extended, and in most cases 
where justice and convenience demand that 
alternative pleas should be allowed it will 
probably be necessary to get leave from the 
Judge.—The Solicitors’ Journal. 
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' ATAX ON PLEASURE ~ 


Once more the modern tax on pleasure 
‘has been considered, and once more the law 
which imposes it has received careful 
judicial interpretation : (Attorney-General 
‘vy. London Casino, Lamited, The Times, 
July 28th). The Finance (New Duties) Act 
of 1916 was, in one sense, a War measure. 
-It was passed at a time when many 
“people who are usually able to entertain 
-themselves or entertain one another sought 
refuge from ‘effort and reality. They 
‘entered theatres or music halls, where 
they could find distraction by the merely 
passive pastime of looking on or listening. 
Whilst someone else said or did something 
‘by which those who paid for admission were 
‘or were supposed to be amused the visitors 
who paid at the door entered and assumed 
the inactive pose of—if we may coin the 
‘word—‘entertainees.” This was taken by 
‘our law givers to be a luxury; and our 
readers with their memories of the year, 
dreadful and exhausting yet ever resolute 
in which the Act was passed can well 
remember that mere distraction was in- 
deed ‘a luxury. So thought the King, 
‘Lords, and Commons; and they knew that 
many people were paying willingly for 
it, Revenue was scarce, and they hit 
on the experiment of taxing those who 
went toa theatre or music hallin order 
not to give butto receive entertainment. 
That idea underlies the whole scheme 
ofthe 1916 Act. Mr. Justice Salter put 


the matter in a nutshell when he said in 
Lyons and Co.v. Fox (119 L. T. Rep. 763; 
(1919) 1K. B. at p. 19): p 

“The duty imposed by the Act isa luxury tax, the 
object of whichis to obtain acontribution towards 
exceptional expenditure from those who have spare 
money to spend on entertainments.” 

The fundamental framework of the Act 
entirely justifies that description. The 
tax is levied on payments for admission 
to all entertainments as defined by the 
Act. “Entertainment” is defined as “any 
exhibition, performance, amusement, game 
or sport to which persons are admitted 
for payment”; and “admission” is defined 
as meaning (not including) “admission 
asa spectator or one of an audience’ 
to any place in which the entertainment 
is held. There are other details in the Act 
which need not be recited. 


Early litigation on the meaning of the 
Act disclosed a sharp conflict of judicial 
opinion. Thus the appeal in Lyons and 
Co. v. Fox (119 L. T. Rep. 763; (1919) 1 
K. B. tl) wasdecided in a full Divisional 
Court by three judgments to two. The 
proprietors of a well-known restaurant in 
London constantly added to the other 
attractions of their house by providing 
music. A band played for many hours 
each day, buton Sunday evenings there 
was a table d'hote dinner slightly more 
expensive than usual. The proprietors 
advertised in news papers the fact that 
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concerts in the afternoon .and evening 


of Sundays would take place. They gave 
the names of the singers, and it was 
.shown that on week-days no singing 


occurred. On the Sunday evenings the 
_Singers reserved their efforts until the 
hour had arrived when owing to the 
ratipoing rules then in force, food could 
no longer be served. This it must be said 
looked totheman in the street very 
like entertainment, and. two judges 
thought thatthe facts were such that a 
Magistrate could hold upon them that those 
who went to dine and remained to hear 
were admitted for payment to an enter- 
tainment as members of an audience. 
The leading judment on the other side was 
by Mr. Justice Bailhache, with whom two 
other judges concurred. Heasked himself 
whether anyone who dined or took tea in 
a restaurant would, using ordinary langu- 
age, say that he had paid with his bill, for 
admission to the house. His answer 
was an unhesitating negative. One might 
as well say, he thought, that aman who 
wentintoa shop and bought a pair of 
boots for cash paid not only for the boots 
but for admission: to the premises where 
they were sold. 

A‘thin line divides this case from the 
Freemasons’ Hall case, Attorney-General v. 
McLeod (1918, 1 K. B. 138), where the 
Crown succeeded in a claim for duty. The 
- occasion in respect of which it was claimed 
was an “Anniversary Festival,” which was 
attended by “stewards” and others. The 
secretary of the Masonic Institution for 
boys, it seems, invited Freemasons as 
stewards, ladies and boys to attend the 
festival. The Freemasons who accepted 
the invitation paid a guinea on acceptance 
and another guinea if they went tothe 
festival, whilst the ladies and youths 
paid one guinea, but only if they attended 
the festival. The actual festivities were 
a combination of a dinner and concert. 
At one time the concert was held in the 
dining room after dinner, interspersed, as 
is commonly the case, with efforts at post- 
prandial eloquence. Later, and on the 
occasion in question this combination was 
disszcted. Eloquenée was provided in the 
dining room, whilst those who prefer 
music to eloquence moved after dinner 
into another room, or might pass at will 
from dining room to concert hall, It was 
important that the concert. was formally 
announced in notices. “A concert,” they 
ran, “by artists of known repute will 
take place in the Temple of Grand Lodge 
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after the banquet.” And the annual re- 
port of the Institution spoke of the guinea 
or two guineas ‘charged to those who 
were Stewards, or lady or youthful attend- 
ants, as being used to pay, inter alia, for 
the “Musical arrangements”. Mr. Justice 
Roche (as he-then was) dissected the pro- 
ceeding in the same way and adjudged the 
concert to be an essential part of the 
festival, but apart “separate and distinct 
from the dinner.” He upheld the claim 


for duty. 


Cordiner V. Stoskham (14 L. T. Rep. 664; 
(1920) 1 K. B. 104) is generally known as 
the “Brighton Pier” case, and is very near 
tothe line The Crown, after a close argu- 
ment, again succeeded in a claim for duty. 
On the pier at Brighton there is a 
structure called the Palace Pier Band Hall 
which is roofed over and is capable of 
being closed byletting down glass panels. 
A band played underthe roof. To reach 
the pier andthe band, visitors must first 
pay a pier toll of 2d.; but to get a chair 
near the band, whether under the roof or 
not, they must pay another sum ofthe same 
amount. The faets found are not absolu- 
tely clear. It does appear that there was 
“admission,” and that there was an 
“entertainment.” The proprietors, however, 
who were appellants in the case stated, con- 
tended that the fees for seats were the 
same whether those who paid them and 
took seats took them at a place where 
they could hear the band or not. Mr. 
Justice Darling barely concurred with the 
other judges who upheld the conviction for 
“admitting” under section 1, sub-section (2), 
ofthe Act; and many of our readers will 
share his doubts. It is not easy to say 
that a person is admitted to a place of 
entertainment if he, by payment, merely 
gets a right to sit somewhere near it 
though he may not have the intention of 
looking or listening at all. The other 
judges seemto have thought that once 
visitors assembled within that area on 
the pier where the physical arrangements 
(seating and soforth) were in parts such 
as to suggest and facilitate attention to 
the band, then they became persons admitt- 
ed to an entertainment. 

' The two cases of Attorney-General v, 
Swan (127 L. T. Rep 61; (1922) 1 K. B, 682) 
and Attorney-General v. Valentia (1924, 41 
Times L. Rep. 78) are club casesand both 
were decided in favour of the Orown. 
A provision in the 1916 Act (section 1, sub- 
section (4)), 1s to the effect that when pay- 
ment for admission to entertainment ig 
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made by méans of alump sum paid asa 
subscription toa club, duty shall be paid 
on that lump sum but that if the Com- 
missioners of Customs and Excise think that 
the subscription is paid for some right 
other than the admission to an entertain- 
ment they may dissect the lump sum and 
say how much of it is to be regarded as 
payment for the admission. In both these 
club cases the taxpayers, when charged 
putup a strenuous resistance. In the 
first, it was pointed out that the members 
of the Essex County Cricket Club owned 
their own ground at Leyton. How, it 
was asked, coulda member pay for admis- 
sion to what was his own land? Also 
many members- of the club joined it with- 
out any intention or any executed intention 
of going to seethe county at play. How- 
ever, Mr. Justice Roche held that if in 
fact people paya sum for admission to 
an entertainment, duty is payable none 
theless because the payment is made in 
the form ofa subscription. We think the 
learned Judge's judgment really stands 
ona higher proposition,-namely, that if 
as a result of paying a subseription to a 
club, people are entitled to go to see a 
game piayed, then, whether they watch 
a game or not the club trustees must pay 
duty, leaving it to the Commissioners 
to make a fair dissection of the sum 
subscribed. In Attorney Generaly. Valentia 
a county court judge, giving evidence for 
the taxpayers, declared that most mem- 
bers ofthe Hurlingham Olub regarded the 
big polo matches as a nuisance which 
interfered with their pleasure; and that, 
if watching polo was an object, one would 
certainly not join Hurlingham for it, 
since it was much cheaper to pay for 
admission to polo grounds when one was 
so inclined. Yet thejudge below and the 
Court of Appeal followed and approved 
Attorney-General v. Swan. The difficulty 
which occurs fo respectful critics here is 
that there was lack of evidence that any- 
one was admitted undoubtedly as a 
spectator or member of an audience. 
There was no sharp division between those 
who join to play polo and lawn tennis 
and those who join for the purpose of 
looking on while these games are played. 
Nor was any clear line drawn between 
those who join Hurlingham either to 
play or to watch play and those who join 
it for the ordinary clubman’s purposes 
of conversation, society and comfort. 

- Gibson v. Reach (130 L. T. Rep. 411; 
(1924)-1 K. B, 294) was-a clear case for 


the Orown. It was the cuse< 
let by an innkeeper to some 
wanted to be, and was a specta 
tain traditional festivites in th 
town of Preston. There can be 
on the facts that the processi 
street were exhibitions, and 
entertainment by exhibition wa 
divided into those who showed 
who observed. 

The more recent case of Atturne 
v. Arts Theatre of London (148 
266; (1983) 1 K.B. 439) was mot 
on principle, but on dissec 
Arts Theatre Club wasaclub ar 
in one, and had various kinds of 
They paid different subscriptions 
as they enjoyed some or all of the 
of full membership. All of th 
go to plays given in the club 
theatre, and all had to pay in & 
their subscription, for the right 1 
see these plays. The theatre 
open to the public, and the club 
a theatrical club started to bring 
from both sides of the curtain 
terested in the theatre. Plays 
duced mainly to give ‘young 
chance of being seen and hear 
members and their guests, t 
annual subscriptions, got the fur 
if they paid a further sum for. 
of going as spectators ta the pl 
Commissioners of Excise came to 
clusion that part of the sub 
were to be attributed to purchi 
right to get admission to the the: 
learned judge below and the 
Appeal agreed that the tax 
might fairly say that a part of the 
tion to the club, as well as the ac 
fees paid, was paid for in con 
of the right to attend the plays. 
scription was in parta paymen' 
purchase the right of admis: 
whole arrangement was probak 
and quite fairly made to es 
vigilant eye of the Lord 
lain and the meshes of the | 
law. Whether this was so or ni 
judges thought that there was gri 
which the tax collector could c 
part of the subscriptions (which w 
sums" within section 1, sub-se 
of the Act) were payments to 
right to be admitted to the plays | 
payment. The tax collector, t 
could lawfully break up the lump 
declare as taxable such a portiot 
he thought fair, 
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No one, we think, can quarrel with the 
decision. It observed the fundamentals 
of the Act—the division into actors and 
onlookers, the payment for being an 
_Onlooker and the necessary ingredients of 
an entertainment per se. Turning to the 
last case (Attorney-General v. Southport 
` Corporation, 150 L. T. Rep. 273; (1934) 
1K, B. 226) we are carried from the 
close atmosphere of Soho to the coast of 
Lancashire. We read of things in which 
even the most jaded of our readers would, 
we think, find enterlainment. There was 
2 lake for -gea bathing, two large areas 
reserved for sun bathing, terraces with 
seats for non-bathers, “sheltered from the 
wind and forming a sun-trap,’ a View 
of adjacent parks and the sea shore, a 
pergola with climbing roses, lawns, flower 
beds. and rock gardens. What more could 
anyone want for entertainment? So 
thought the Commissioners, and we must 
say we agree with them. But they failed. 
They wished to collect tax not on the 
admission fee for those who bathed and 
paid sixpence, but on the fee for those 
who did not, bathe and paid fourpence 
and there wasmuch ground for saying 
that those who.did not bathe—if they 
went at all—went to look at those who did. 
But the bathers were not “organised.” 
There were occasionally organised com- 
petitions, and for those who took tickets 
for these a special charge was made and 
duty thereon paid.: But, as Lord Justice 
Slesser pointed out; no one who went to 
Prince’s Park on ordinary days could say 
whether he would see anybody bathing 
or not. The corporation certainly guaran- 
teed nosuch spectacle. So that we get 
the fresh point that games and sports, 
though mentioned in the Act as entertain- 
ments, are not so unless they are ‘“‘organis- 
ed.” Admitting this, we should suggest 
. that the division of the visitors into batners 
and non- bathers which took place by tickets 
and the turnstiles, had a strong flavour 
of organisation. It tended, at the least, to 
divide the entrants into those who looked 
on and those at whom they looked. 
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Coming back again to Soho for 
last case (Attorney-General v. Loni 
Casino, Limited (sup.) one finds facts vı 
like those in Lyons v. Fox sup.) A g 
dinner is served in a restaurant 
l5s. 6d. After itis over there takes pli 
what the learned judge called “an am 
tious and high-class revue.” The pri: 
for meals were even advertised as incl» 
ing the charges for ‘dinner or supp 
dancing and a revue." If it were not 
the last word it is possible that + 
learned judge might have decided in favı 
of the taxpayer. People who go to dar 
goto amuse themselves and amuse c 
another, not to be amused. Here, howev 
as soon as the time for the revue arriv 
entertainment was no longer mutual a 
reciprocal. It was split upinto the ag 
activities of the performers and 1 
passivity, whether placid or plethoric, 
the onlookers. The distinction is cle 
and indeed, we think the proprietors bu 
thier own boats by their advertisement, if— 
‘was no doubt the case—its terms were c 
rectly reported. It is, no doubt, perfectly ti 
that their intention was not to entertain í 
spirit but to feed the body, and feed it 
a profit. But the true test, we concei: 
is to be reached not by measuring t 
motives of proprietors, but by ascertay 
ing the mental attitude of those for whi 
they make provision. If this is so, t 
taskof the Commissioners of Excise 
dissecting those charges of 15s. 6d.w 
indeed, be difficult. One person may 
so greedy as to think on!y whether t 
dinner is worth the money and give 
thought to what follows. Another m 
regard the dinner as merely an inconve 
lent, though digestible, prelude to t 
“ambitious and High-class”. sequel. J} 
hope that among their staff the Gomm 
sioners of Customs and Excise posse 
Some trained psychologists, gastrotechni 
and thought readers. If not, they mu 
before they press home their victory, enga 
a competent stalt cf this kind—The Lc 
Times. 
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Extracts from Contemporaries. 


A Misguided Infant. 

A young. man who, on being stopped by 
a policeman for disregarding a traffic 
signal, remarked, “You can't do anything 
to me. I ama minor!” was enlighten- 
ed later by being fined at the local police 
court. Appparently he knew enough about 
the law to be aware that infancy involves 





some disabilities and some advantages; b 
his criminal law was not so strong as th 
of the seven-year-old London infant w 
used to commit what would have been re 
erimes in one who was older, and thc 
inform the policeman, accurately as well 
exultantly, ‘You can’t touch me ! I’m n 
eight |” 
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While tke law protects Seance from 
criminal proceedings those who are under 
eight years of age, there is also a presump- 
tion, not always sufficiently recognised, that 
a child under fourteen is incapable of 
malicious intention. This presumption may 
be rebutted, and while it is true that in 
many cases there is abundant evidence to 
rebut the presumption, there are cases in 
which if the youth of the alleged offender 
were given due weight, the court would bè 
forced to the conclusion that there was not 
sufficient evidence of malice. 

If the young man-who disregarded the 
traffic signal had been under fourteen, hé& 
might have put up the defence of his own 
infancy, though we would not give much for 
his chance of success. In the first place, he 
might have been met with the argument 
that the question of malicious intention does 
not arise in the case of a mere breach of 
regulations ; and in the second place, the 
very fact that he knew so much about it all 
might have told against him :—~Justice of 

the Peace. 


Complaints about Cyclists. 

The Leicester coroner at a recent inquest 
criticised cyclists, observing that many of 
them rushed about at all sorts of speeds; 
some rushing through people on Belisha: 
crossings. He had himself, he said; pulled 
one off a bicycle in the middle of a crossing 
the other day. 

The cyclist involved in the fatal accident 
under investigation, said he looked down at 
his chain and saw the woman too late to 
avoid her. La verdict was accidental 
death: 

` Motorists are “constantly. being castigated, 
ond some-.of them deserve it. But there are 
far too many cyclists who ride selfishly or 
carelessly. They emphasise the fact that 
the motorist isin charge of a dangerous 
machine, but they refuse to recognise the 
fact that. often they are the real. offenders 
who-create actual danger. 
abreast and often wobbling, take up ‘more 
room than a car, and by causing an over- 
taking car to give them a wide berth they 
may create a difficult situation for several 
drivers. As for the cyclist who suddenly 
turns tothe right, putting out his arm as 
asignal atthe last possible moment, when 
a car is almost upon him, he should be fined 
quite as muchas a motorist who drives 
without due care and attention. 


JOURNAL 


Cyclists riding: 


17010 


We homi like to know, too why so 
many cyclists make no use of the special 
cycle tracks provided on some ofthe new 
roads. We think it would be a good thing , 
if they were compelled to use them, just as, 
pedestrians should be prohibited from 

walking ia the roadway where a good ` 
footway is provided. Pride and prejudice 
are insufficient reasons for endangering. 
life :—Justice of the Peace. 


The Extra Half-Hour. 

The case of R. v. Wisbech, Jsle of Ely, 
Licensing Justices, Hx parte Payne, 
page 494, ante, raised the question of the: 
additional halfhour for the sale of in- 
toxicants by reason of the special require~ 
ments of the district. In an area which was 
mainly agricultural aod fruit growing, the- 
justices granted an extension from 10 to. 
10-30 p. m, during the months of June, July 
and Augusti. It was sought to set aside 
their order on the ground that they had no 
evidence before them to justify the exercise 
of their jurisdiction. Apparently the justices 
acted partly upon the evidence of the 
licensed victuallers and of a retired farmer; 
and partly on their own knowledge of the 
district and its needs. . 7 

The application failed and the jus- 

tices’ order was upheld: The Lord Chief . 
Justice asked what better special require 
ment there could be than one based on the 
particular method of livelihood of the dis-: 
trict. In respect of the suggestion that the 
extension wasin the interests of the trade,- 
it was pointed. out that even so it might 
still be also in ‘the interests of the inhabi-: 
tants. 
«< With regard to the term, “special re- 
quirements,” counsel suggested that 
“special” did not mean unique, but rather;: 
in this connection, local; and this argu-: 
ment appears to have been acceptable to 
the court. 

The order of ae justices seems to have 
been the more reasonable inasmuch as it 
was made in respect of only the three’ 
busiest summer months. As to the evidence: 
upon which they acted, it may be pointed . 
out thal licensing justices do not sit as a 
court of summary jurisdiction and aie not, 
therefore, bound by the same rules as such. 
courts ; ; see Boulter v. Kent Justices (H. L), 
[1897] A.C 3.556; 61d. P. 532:—Justice of 
the Pae ; 
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A NEW TRIAL ON THE GROUND OF FRESH EVIDENCE 


The case of Lowick v. Lazarus, which 
came before the Court of Appeal recently 
(The Times, June 2), Taises an interesting 
point asto the circumstances under which 
& new trial will be granted upon the 
ground of fresh evidence upon an applica- 
tion under Order XXXIX. 
It will be remembered that the ‘court in 
-this case allowed the appeal and ordered a 
new trial upon the ground (inter alia) that 
the appellants had produced on appeal, by 
means of affidavits, evidence of facts of 
which they did not know and could not 
have reasonably known at the time of the 
original hearing. 
Lord Justice Greer in his judgment'dealt 
: with this ground of appeal, saying that 

unfortunately, at the time when the action 
was tried, it’ was not possible for the de- 
fendants, having regard to the reluctance 
of athird party to expose their documents 
‘for examination, ‘to’ obtain the evidence 
which they now had by means of affidavits, 
and it was because, in his judgment, it 
‘had not been reasonably possible for the 
defendants to obtain -the evidence. which 
they had now obtained that there ought to 
be on that ground a new trial at which the 
' fresh evidence could be used. 

If that (namely, the fresh evidence) had 
been known at the trial, he agreed...that 
the SumMing-up could not have taken the 
form which it did. 
`' In this judgment ‘the other two learned 
Lords Justices concurred. i 

The authorities are somewhat conflicting 
as to what is the test to be applied in order 
to arrive at a decision as to whether or not, 
upon the facts of a particular case, the fresh 
evidence which it is sought to produce’ is 
sufficient in law to justify the granting of an 
application for a new trial. 

[t is ditficult to determine whether it is 
necessary that the fresh evidence should be 
conclusive, if a new trial is~ granted, or 

whether lt 18 sufficient to produce less co- 
+ gent evidence. “ 
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~ What amounts to fresh evidence so as to 


be a ground of such an application has 
now been finally determined, and is to be 
found in the case of Johnson v. Johnson 
(81 L. T. Rep. 791; (1900) P. 19). In that 
case a Divisional Court of the Divorce 
Division had to. consider what amounted to 
fresh evidence within the meaning of the 
Summary Jurisdiction (Married Women) 
Act, 1895 (58 & 59 Vict. c. 39), s. 7, 89 as 
to confer jurisdiction to discharge a main- 
tenance order. The President in his judge 
‘ment. defined it’ as follows. He says, at 
pp. 792 and 21, respectively: "But it is 
necessary that magistrates shall clearly 
‘understand what ‘fresh evidence’ means, 
though, in my view, there is no real doubt 
about it. It means practically the same 
sort of evidence as that upon which a new 
trial would, in the ordiaary course, be 
‘granted’; it must relate to something which 
has happened since the former hearing or 
‘trial, or it must bé evidence which has come 
to the knowledge of the party applying 
since that hearing or trial, and which could 
“not by reasonable means have come to his 
knowledge ‘before that time. It must 
‘amount to what was called in the old forms 
‘of pleading res noviter ad notitiam perventa.” 
This definition has been referred to with 
approval in two cases under the same 
“statute: (Weightman v. Weightman, 1906, 
94 L. T. Rep. 620, and Timmins v, Timmins, 
120 L. T. Rep. 544; (1919) P. 75). 

The test thus laid down by this deni- 
‘tion has been strictly applied, and it’ has 
‘been held not’ to include evidence which 
was available at the first hearing to the 
knowledge of the party applying for a new 
‘trial. 2 os 

As was said in this case, if evidence of 
that kind were held to be fresh evidence 
there would be no limit to the number of 
fresh trials: Cross v. Cross, 1931, 95, J. P, 
Rep. 86 ; see also Scott v, Scott, 1863, 9 LT. 
Rep. 454). ; 

Further, where the evidence’ could have 
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been discovered at the original hearing by 
the exercise of reasonable care, an appli- 
cation for a new trial will be refused. The 
basis of this rule was stated by the House 
of Lords in Shedden v. Patrick and the 
Attorney-General (1869, 22 L. T. Rep. 631 : 
L. R. 1 H. L. Se. 470), per Lord Chelmsford, 
at pp. 634 and 515, respectively, and is as 
follows: “It is aninvariable rule in all 
courts and one founded upon the clearest 
principles of reason and justice, that if 
evidence which either was in the posses- 
sion of parties at the time of a trial, or by 
proper diligence might have been obtain- 
ed, is either not produced, or has not been 
procured, and the case is decided adversely 
to the side to which the evidence was avail- 
able, no opportunity for producing that 
evidence ought to be given by the grant- 
ing of a new trial. If this were permitted, 
it is obvious that parties might endeavour 
' to obtain the determination of their case 
upon the least amount of evidence, reserv- 
ing the right, if they failed, to have the 
case re-tried upon additional evidence, 
which was all the time within their 
power.” 

It would appear that, in considering the 
- question whether due diligence has been 
exercised, greater latitude will be allowed 
to a party where he isa person of small 
means: (Taylor v. Taylor and Darg, 1899, 
‘81 L. T. Reps 494). >- l 
It has been held that a new trial may 
- be granted even where the fresh evidence 
relates to a fact which. was not in issue 
in the original action: (Robinson v. Smith, 
112 L. T. Rep. 929 ; (1915) 1 K. B. 711). 

‘. Upon the ground of want of carein fail- 
‘ing to discover the evidence, an application 
for a new trial was refused in Miller v. 
Miller and Hicks (1862, 5 L. T. Rep. 850), 
and a similar decision was arrived at at the 
hearing of an application under the Crimi- 
nal Justice Administration Act, 1914 (4 & 
5 Geo. 5, c. 58}, s. 30, sub-s. (3)), to revoke 
an order for the periodical payment of 
money: (Colchester v. Peck, 135 L. T. Rep. 
32; (1926) 2 K. B. 366; Rex v. Copestake; 
Ex parte Wilkinson, 136 L. T. Rep. 100: 
(1927) 1 K. B. 408). 

Similar principles apply where an appli- 
cation is made to the Court of Appeal under 
Order LVII., r. 4, to admit further evi- 
dence: (ke Copiapo Miaing Company 
(Limited); Hx parte Mashiter, 1894, 10 
Times L. Rep. 180; H. M.S. Hawke, 1912, 
28 Times L. Rep. 319, where the court stated 
that, when once a trial had taken place, 
prima facie further evidence should not be 
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allowed to be called unless a strong case 
had been made out for so doing: Nash 
v. Rochford Rural: District Council, 116 L. 
T. Rep. 129 ; (1917) 1 K. B. 384 ; Ware and 
De Freville v. Motor Trade Association, ` 
125 L. T. Rep. 235 ; (1921) 3 K. B. 40, at 
p. 74; Cammell Laird and Co v Manganese - 
Bronze and Brass Compcny, 149 L. T, 
Rep. 28; (1933) 2 K. B. 143). ° 

As regards the circumstances under such 
an application will be granted, the Court 
of Appeal in Nash's case (sup.) reviewed 
the authorities. The Court refused the ap- 
plication in that case upon*the ground’ 
that the evidence, although material, could 
have been obtained at the original hearing 
if the appellant had used reasonable dili- 
gence, and also upon the ground that, if 
the fresh evidence, which was on affidavit, 
was admitted, the Court would not be in 
the same position in regard to it as the 
court below, where oral evidence bad been 
called. _ 

In considering the Copiapo Mining case 
(sup.). the court disagreed with the obser- 
vations of Lord Justice Lindley to the effect 
that if the case below had been decided 
on insufficient evidence, and the evidence 
proposed to be adduced would be sufficient 
to enable the court to discover the truth, 
then that would be a special ground with- 
in the meaning of the rule for the admis- 
sion of such evidence, observing that 16 
would tend toa want of finality in all the 
proceedings of the court to admit further 
evidence merely on the ground that it 
would give more satisfactory proof of what 
took place. The court also stated that such 
an application should be made promptly. . 

a proper case the court will give 
leave to take further evidence de bene 
esse, While leaving the question to be 
determined at the hearing of the appeal 
as to whether or not the evidence is pro- 
perly admissible: (The Owners of the Ox- 
fordshire v. The Owners of the Cascape dia, 
1888, 4 Times L. Rep. 388; H. M.S. Hawke, 
Sup.) ; 

In refusing an application under this 
rule (then Order LVIIL, r. 5) the Court of 
Appeal held in a case in the Chancery 
Division that a mistaken effect of admission 
of fact was not a sufficient ground for 
adducing fiesh evidence of facts inferred 
from but not stated in the admissions: 
(Sanders v. Sanders, 1881, 45 L. T. Rep. 
637; 19 Ch. Div. 373), where it was stated 
that, such an application being for an in- 
dulgence, the moral elements of the case 
ought to the taken into consideration; 
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and that the court would be more in- 
clined to grant it when what appears to 
be a substantially good and honest case 
‘is in danger of being defeated on tech- 
hical grounds than,in favour of an attempt 
-to defect a good case on technical 
grounds). : 

If has been held that the provisions of 
this rule apply in the case of a patent 
action (Shoe Machinery Company v. Cutlan 


73 L. T. Rep. 419; (1893) 1 Oh. 108), and ` 


also in an appeal in a criminal matter to 
“the Court 8f Criminal Appeal (Rex v. 
Robinson, 117 L. T. Rep. 160; (1917) 2 K. 
B. 108). 

The important question now arises for 
consideration as to what must be the evi- 
dence which it is sought to produce at the 
new trial. This matter has been debated 
in the courts in many cases, and the opi- 
ions expressed have varied from time to 
ime. 

Thus in earlier times new trials have 
been ordered where the fresh evidence was 
of aconclusive character ; as where it con- 
sisted of the discovery since an action, 
which had been brought for a debt due 
from a testator, of a receipt signed by the 
plaintiff for the* payment of the bill 
(Broadhead v. Marshall, 1774, 2 Wm. BI. 
955), and of the discovery, since, a trial in 
which proof of a marriage was necessary, 
of an entry ina register of the marriage: 
(Weak v.Callaway and others, 1219, 7 Price 
677, where the court stated that the mak- 
ing absolute the rule which hed been 
granted for a new trial could not operate 
to the injury of the defendant, and might 
assist the justice of the case ; see also Dic- 
kenson v. Blake, 1772, 7 Bro. P: C. 177). 

The mattsr was more fully considered in 
a more recent case in the Exchequer Divi- 
sion, that of Anderson v. ‘itmas (1877, 36 L. 
T. Rep. 711). In discharging a rule nisi 
for anew trial upon the ground of fresh 
evidence, Baron Cleasby laid down that the 
evidence must be conclusive, saying: 
“Where fresh evidence has been discovered 
aiter the trial, a party may have his case 
tried asecond time; but to entitle him to 
that privilege [ think that the fresh evi- 
dence proposed to be adduced should be 
conclusive ; and that it is not sufficient that 
ancther witness has been found who can 
depose to the facts as one already called, 
otherwise it would be difficult to say when 
acase might end.” In coming to the same 
conclusion, Baron Huddleston seems at first 
sight to allow less conclusive evidence to 


be produced. Hesays: “It is no doubt 
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difficult to lay down a general rule, inas- 
much` as every case is governed by its 
particular facts, but I think the court has 
to decide whether if the new evidence 
were brought before a jury, there would 
be reasonable probability that a verdict 
would be given for the party who brings it 
forward.” 

But it appears clear from the rest of his 
judgment that he agrees that the conclusive- 
ness of the evidence is the test, for he 
goes on to refer to cases in which new 
trials had been granted on this ground, 
pointing out that the evidence therein was 
of a material and conclusive character, 
and he states that in the case then before 
him, there would be two witnesses on each 
side, and therefore no preponderance of 
testimony. 

It is curious to observe that the headnote 
to this case contains an extract from his 
judgment as stating the law, although it 
would appear that the judgment of Baron 
Cleasby more accurately states the view 
which the court held. 

In the case of Taylor v. Taylor and 
Darg (sup.), upon a motion for a rehearing 
of a petition, a Divisional Court of the 
Divorce Division accepted this headnote as 
a correct statement of the law, and upon 
the facts ordered a rehearing. 

A case came before the Court of Appeal 
some years later, in which the facts were 
very similar to those in Anderson v. Titmas 
(sup.) in which the principles upon which 
the court should proceed were laid down: 
(Young v. Kershaw; Burton v. Kershaw, 
1899, 81 L. T. Rep. 531). In dismissing an 
application for a new trial, upon the ground 
that the new evidence consisted solely of 
evidence which, if admitted, would amount 
only to oath against oath, Lord Justice A. 
L. Smith ssys this, at p. 532: “It seems 
to me that the cases which have been re- 
ferred to show that a new trial may be 
granted if new evidence, which could not 
have been obtained before. has been dis- 
covered which, if it had been adduced at 
the trial, would have been conclusive so 
that the verdict must have been found 
otherwise than it was.” Lord Justice Collins 
agreeing, says: “Then, again, as to the 
class of new evidence, the rule is that the 
new evidence must be such that, if ad- 
duced, it would be practically conclusive— 
that is, evidence of such a class as to 
render it probable almest beyond doubt 
that the verdict would be different.” Lord 
Justice Vaughan Williams, however, in 
agreeing, stated the position somewhat 
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differently. He says: “It is necessary that 
upon looking at the new evidence, the 
court should be of opinion that the verdict 
given at the trial resulted from mistake, 
surprise, or fraud. I do not say that the 
affidavita must show that the verdict, if 
the case were tried again, must necessarily 
be different. One cannot judge of that 
until the evidence has been heard in the 
witness box. I do say, however, that the 
new evidence, if I understand the cases 
aright, must be evidence of such a charac- 
ter as to justify one in saying that the 
verdict cannot in the interests of justice 
be relied upon, because it was based on 
mistake, surprise, or fraud”: (see similar 
judgment of his in Warham v. Selfridge 
and Co., Limited (1914, 30 Times L. Rep. 

344): see also Garnett v. Garnett and 
Calderon (1919, 35 Times L. Rep. 521), 
where upon .the facts the court ordered a 
re-hearing in a divorce case ; and Guest v. 
Ibbotson (1922, 126 L. T. Rep. 738), where 
the court said the evidence merely amounted 
to oath against oath. 

This test of conclusiveness is supported 
by an obiter dictum in the House of Lords 
in the case of Brown v. Dean (102 L. T. 
Rep. 661; (19:0) A, O. 373). The point in 


that. case which arose for decision was as. 


to the proper construction of section 93 of 
the County Courts Act, 1888 (51 & 52 Vict. 
c. 43) as to whether this section gave juris- 
diction to a county court judge to grant a 
new trial upon grounds which would not 
be sufficient in law ina similar case tried 
in, the Superior Court. In deciding that 
the jurisdiction is the same in all courts, 
the Court of Appeal (101 L. T. Rep, 221; 
(1903) 2 K. B. 573) referred to Young 
v. Kershaw (sup.) as correctly stating the 
law.. In the House of Lords, Lord Lore- 
burn, L. C., dismissing the appeal upon the 
point as to jurisdiction, stated his view 
as to the law on this matter. He says (at 
pp. 662 and 374): “And where (as in this 
case) the ground is the alleged discovery 
of new evidence, it must at least be such 
as is presumably to be believed, and if 
believed, would be conclusive.” Lord Shaw, 
however, does not agree with this view. He 
says: ‘Speaking for myself, I donot at 
present see my way to go the whole length 
of the proposition my noble and learned 
friend the Lord Chancellor has proposed, 
to the effect that the res noviter veniens 
must, if believed, be conclusive. It is 
possible to figure cases in which it might 
be- so gravely material and so closely . re- 
lévant..a8 to. entitle the court to say that 
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that material and relevant fact should 
have been before the jury in giving its 
decision.” On this point the other noble 
and learned Lord gave no opinion, merely 
concurring in the judgments. l 

Up to this time, therefore, it would 
appear that the weight of judicial authority 
was in favour of limiting the right toga 
new trial to the case in which the fresh evi- 
dence, if called at the trial, would be con- 
clusive. In more recent cases, however, the 
courts have departed from the strictness 
of this principle, and have laid it down that 
a new trial may be granted where the evi- 
dence is of a less decisive character, as 
where it would form a determining factor, 
Or have an important influence on the result 
or would be so material that its absence 
might cause a miscarriage of justice and 
this would appear to be the position in law 
at the present time. 

In a case decided inthe Privy Council, 
namely, Hip Foong Hong v. H. Neotia and 
Co. (119 L. T. Rep. 588; (1918) A. C. 888), 
the Board stated the principle applicable 
to the case where fresh evidence is sought 
to be introduced, where no charge of fraud | 
or surprise is brought forward. In giving 
judgment, Lord Buckmaster says this, at 
pp 590 and 894: “In all applications for a 
new trial the fundamental ground must be. 
that there has been a miscarriage of justice 
.. it is not sufficient to show that there 
was further evidence that could have been 
adduced to support the claim of the losing 
parties, the applicant must go further and 
show that the evidence was of sucha 
character that it would, sofar as can be 
foreseen, have formed a determining factor 
in the result.” 

This case was followed by three cases 
in the Gourt of Appeal, in which it was 
held that evidence of a less stringent 
character would be sufficient. 

In the first case, Rex v. Copestake (sup.) 
where the appeal was dismissed on other 
grounds, Lord Hanworth, M. R. approved 
of the passage quoted above frem Brown 
v. Dean (sup.), saying that the result of that 
statement would be that only such fresh 
evidence could be produced as would 
satisfy those conditions, and that that evi- 
dence must be of such a character that 
not merely is it relevant but of such im- 
portance that it would have affected the 
judgment of the tribunal of it had been 
before them at the original hearing of the 
case. Lord Justice Scrutton, however, did 
not fully agree with this view. He says, 
at p. 477: “It seems to me that we in 
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this court have not got so far asthe full 
extent of Lord Loreburn's dictum in Brown 
v. Dean that the new evidence must be of 
- such a Character that it is ‘presumably 
. to be believed, and if believed, wouid be 
conclusive, but I think we have clearly 
decided that it must be of such weight as, 
if,believed, would probably have an im- 
portant influence on the result.” 

The second case is Sinanide v. La Maison 
Kosmeo (139 L. T. Rep. 365; (1928) W. N. 
164), where the authorites were reviewed. 

Tne thid case is Guest v. Ibbotson (sup.), 
where the covrt said that the evidence 
must be so material that its absence might 
cause a Miscarriage of justice. 

A -case even more remarkable in some 
ways than the one under discussion, namely, 
Renshaw v. Renshaw and Cundy, came be- 
fore the courts a few years ago, in which 
there were no less than three trials, two 
new trials having been ordered upon two 
applications upon the ground of fresh 
evidence discovered since the earlier hear- 
ings. i 

In this case a petition brought by a 
‘ husband seeking a dissolution of his mar- 
riage with his wife on the ground of adul- 
tery with the co-respondent was tried be- 
fore Lord Merrivale anda special jury, in 
which a verdict was returned for the res- 
pondent and the co-respondent, -the jury 
being unanimously of opinion that no adul- 
tery had been- committed. Ten months 
later an application was made to the Court 
of Appeal asking for a new trial upon the 
ground ofthe discovery of the evidence of 
a chambermaid which had only been ob- 
tained four months after the hearing. This 
application was granted and a new trial 
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ordered, the court holding that the peti- 
tioner had. done his best to obtain the 
evidence before the hearing,-and he was 
entitled to have this put before the court as 
new and relevant. 

The second trial then took place before 
the President and a special jury, and again 
a verdict was returned that no adultery 
had been committed. Thereupon a second 
application was made, and affidavits were 
read to show that evidence given at the 
hearing as to alibis was untrue in fact. 
The Court of Appesl granted the applica- 
tion, holding that the new evidence could 
not: have been discovered before the hear- 
ing with due and reasonable diligence. 
Lord Hanworth, M. R. stated that, to justify 
an application for a third trial on new 
evidence, there must be overwhelming evi- 
dence placed before the court. If the 
matter stood before the court on affidavit 
evidence only, he would say that it was 
not possible in this case to order a new 
trial, however cogent a ground was shown 
for being dissatisfied with the evidence 
given at thetrial. But documents had been 
put before the court which could not be 
considered in the light of ‘the results so 
far obtained in this case without grave 
fear that a miscarriage of justice had oc- 
curred. l 
. Upon the hearing of the third trial þe- 
fore Mr. Justice Langton and a common 
jury, the respondent and the co-respon- 
dent did not appear and a verdict was re- 
turned that adultery had been committed, 
and a decree nisi was granted (The Times, 
2nd March and 19th December, 1933 ; 
17th March, 15th June and 20th July, 1934), 
—The Law Times. 
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TAKING AND DRIVING - WAY A CAR WITHOUT CONSENT 


‘“Joy-riding” in other people's motor cars 
is an offence created by section 28 of the 
Road Traffic Act, 1930. As will be re- 
called, the section was framed to deal 
with the person who “borrowed" a car for 
a ride without any intention permanently 
to deprive the owner of his property, and 
who could not, therefore, be charged with 
larceny. We dealt with some Practical 
Points arising on this section in a previous 
article at Volume XOV, page 115. 

_ A recent prosecution in a metropolitan 
juvenile court has raised some more in- 
teresting questions of law under this sec- 
tion, as indicated below, none of which 
have, sọ faras we know, yet received the 


attention of the High Court. 

‘The cffence (stated with brevity suffici- 
ent for the purposes of this article) is, 
without consent or authority: to “take and 
drive away” a motor vehicle. Each of these 
words, ‘‘take,” “drive,” and “away,” must 


' be given some definite meaning, especially 


as, at first sight, ‘ take” or “away” might 
appear to be superfluous. 

It is not easy to see what meaning ought 
to be given to‘take.” The offence could, 
perhaps, adequately -to meet the mischief 
aimed at,.have been described as “driving 
away a motor vehicle without consent,” or, 
by giving a much wider application, simply 


“driving without consent.” There might, 
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however, conceivably be a “taking” with- 
out an actual “driving away.” For ex- 
ample, a person may have entered the car 
set the engine in motion and have been just 
on the point of driving off when his purpose 
was frustrated. This, we would suggest, 
would be ample evidence of “taking,” though 
as will be seen later, not of the complete 
offence under the section. It would be an 
attempl to commit the offence, and punish- 
able only upon indictment, seea previous 
article at page 442 of the above-mention- 
ed volume. 

“Take” in this offence is, we say, nothing 
more than an unauthorised temporary ap 
propriation of the vehicle to one’sown use 
without such an intenticn to deprive of 
ownership as, with other necessary ingre- 
dients, would elevate the offence to one of 
larceny. The “taking” bere means a tak- 
ing from someone's actual possession, and 
is not complicated by considerations of 
“constructive” possession such asare often 
involved in the question of larceny. 

In interpreting “drive,” the question 
which naturally arises is whether any 
restriction is torbe placed on the meaning of 
this word by consideration of the fact that 
‘the application of the section is limited to 
“motor vehicles.” Does “drive“ here mean 
drive when the vehicle is being mechani- 
cally propelled, or would it be sufficient 
ifthe “driving” were merely directing the 
course of the vehicle when not being moved 
by 1t8 own mechanical means, as, for ex- 
ample, when the vehicle was moving down 
a gradient underits own momentum, or 
when being pushed or towed? The latter 
view of “driving” would cover the case of 
a mischievous boy withno knowledge of 
driving getting into a car left on a decline 
with brakes applied, who released the 
brakes and “drove,” 7, e., steered, the car to 
the bottom cfa hill. Weare, however, of 
the opinion that by reason of the restriction 
of the section to motor venicles, “drive” 
means driving when the vehiclé is being 
mechanically propelled. 

We must alsotry to suggest some reason 
for the insertion of the word “away,” which 
otherwise would seem to be entirely super- 
fluous. The phrase “drive away” may have 
been suggested by the “carry away” in the 
definition of stealing in section 1 (1) of the 
Larceny Act, 1916. The vehicle must clearly 
tbe moved, though, moving a fraction of 
an inch from its original position would, 
in our opinion, suffice. One interpretation 
of “away” is that, if the offence is com- 
mitted, the vehicle must be moved away 
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from the place where it was left when las? 
lawfully used. Suppose that an unautho- 
rised tuker of the car abandons it, and it 
is then driven away by another unautpo- 
rised person unconnected with the first; it 
is arguable thatthe second person does not 
commit the offence of “taking ard driving 
awey’ the car. Hemay take and drive bu? 
he does not drive it away out of the actual 
possession and control of the owner or 
other authorised user, since that has already 
been done by the first person. As has 
been suggested above, there is* here no 
question of the vehicle remaining con» 
structively in the possession of the owner or 
authorised user during the period of its 
unauthorised use. We donot think this 
is taking too narrow a view of the ambit 
of the section, but it must be pointed out 
that there is no mention of any place from 
which the car isto be driven away. 

We conclude, therefore, that for the 
offence to be complete, there must be 
evidence of all these essential elements, a 
taking anda driving by movement away 
from the spot where the vehicle was left by 
the owner or some other person lawfully 
using it. 

In the metropolitan court case, two juve- 
niles entered the car with the joint purpose 
of driving the car away without authority. 
He who took the wheel and drove is clearly 
a principal offender and his companion 
was aiding and abetting him in the offence. 
The companion was, of course, quite pro- 
periy charged with having committed the 
offence as a principal offender (Benford v. 
Sims, [1898] 2 Q. B. 641, affirmed in Du 
Cros v. Lambourne [1907] 1 K. B. 40; 70 
J.P. 525), or he might have been charged as 
aiding and abetting the ccmmission of the 
offence under section 5 of the Summary 
Jurisdiction Act, 1848. 

The two lads in the course oftheir journey 
in ihe car met two friends and invited 
them intotke car for a ride. Supposing 
that the two passengers know that their 
friends are using the car without authority 


-do they become guilty of the offence under 


this section by merely taking a ride ? We 
assume, of course, that there was no con- 
spirucy among the four to take the car or 
that the last two did not counsel or procure 
the other two to take the car. It may be 
considered thatthe offence of “take and 
drive away” is actually complete when the 
car has been driven away, for, however, 
short a distance, from the position in 
which it had been left when last in autho- 
rised use, and as the two new passengers 
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did not participate in the original moving 
of the car they did not commit the offence. 
This is our view. We do not think that 
the offence remiins uncompleted with pəs- 
sible participation by others at any stage, 
until the driver and his associates volun- 
tarily quite or are removed from the car. 
In our previous article we suggested that 
& person who knowingly receiveda car 
from a person who had taken it for a joy- 
ride, under circumstances constituting an 
offence under section 28 of the Road Traffic 
Act, 1930, was guilty of receiving as de- 
fined in section 33 of the Larceny Act, 
1916, and liable to the punishment provided 
under section 28. 

‘ One of the two new passengers in the 
case in question took over the wheel and 
drove his companions away. The view 


might possibly be advanced that he drove 
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the car away, by driVingit further, but 
cerbainly he did not “take.” For the 
reasons given above, however, we do no} 
think ‘that his driving altered his position 
as a mere trespasser who could not be 
said to have committed the offence under 
consideration. All four have of course, 
committed the offence of getting on to the 
vehicle on a road without lawful authority 
or reasonable cause (section 29 (2) of the 
Road Traffic Act, 1930). 

It is to be hoped that the High Court may 
soon be afforded an opportunity to pru- 
nounce upon these difficult questions of 
law. In the meanwaile, courts of summary 
jurisdiction must go on deciding these 
points for themselves, possibly in different 
ways, until an aggrieved party is found 
ready ilo meet the expense of getting biad- 
ing decisions.~Justice of the Peace. 
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BLACK LIST AND BLACKMAIL 


The case of Thorn v. Motor Trade Asso- 
ciation and Another [1!37]3 All E. R. 157, 
has resolved the conflict of views, between 
the Oourt of Criminal Appeal and the Court 
of Appeal, revealed in R. v? Denyer, [1926] 2 
Ke B. 258; 19 Or. App. R. 93 and Hardie 
and Lane, Ltd. v Chilton, [1928] 2K, B. 305; 
96 L.J. K. B. 1040. The Oourt of Criminal 
Appeal is considered by the House of Lords 
to have stated its proposition too widely, 
and there are warnings of limits to that of 
But the latter is 
held to have been right within limits which 


affected neither their decision nor that of 


the Court of Criminal.Appeal. 

Toe point at issue in all three cases was 
whether the notification of a fine on a 
member under the rules of a trade associa- 
tion as an alternative to the placing of 
his name ona “stop list” was demanding 
money with menaces without reasonable or 
probable cause. The Court of Criminal 
Appeal held that it was, the Court of 
Appeal held it was not, and one Lord 
Justice said that, in his opinion, R. v. 
Denyer, supra, was wrongly decided. 

A month later the Lord Chief Justice- 
Sitting in the Court of Criminal Appeal, 
took theunusual course of making a pro- 
nouncement upon a matter not before him 
in a case. He said: “It may be well to make 
it clear, for the purposes of the adminis- 
tration of the criminal law, that unless and 
until the decision in R.v. Denyer in this 
court is reversed by the only competent 
tribunal, it is binding upon and will be 


oan 


enforced by this court against any person 
or persons..." 

The petition thus created was so difficult 
and embarrassing for traders that a friendly 
action was brought to get the point settled, 
When the new case reached the Court cf 
Appeal it naturally had to decide itin 
accordance withits decision in Hardie and 
Lane v. Chilton, supre, and from that de- 


‘cision there was an appealto the House of 
-Lords. 


' The law is not that a sum of money of any 


-amount may be demanded as an alternative 


to the blacklisting by a trade association of 
one ofits members. A rule permitting a 
fine as such an alternative must be operated 
with the honest intention of carrying out 
the associ tion's trade policy. While it is 
operated there is reasonable and probable 
cause for the demand, and so one element 
of the offeuce is missing. There is a 
demand, there is, perhaps, a menace, but 
there is also the reasonable and probable 
cause. But were the amount demanded 
extortionate there would be an absence of 
reasonable and probable cause for demande 
ing it. On the one hand it is altogether too 
wide to say, as . Talbot, J., did in summing 
up in R. v. Denyer, and as the Court of 
Appeal said in upholding the conviction in 
that case, “A person has no right to demand 
money as price of abstaining from inflicting 
unpleasant consequences upon a man." 
Upon the other hand, as Lord Roche very 
well putit, “it would be both erroneous 
and mischievous to give colour to the opin- 
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jon that, because a demand of money in 
such a connection is not necessarily unlaw- 
ful ora crime, it cannot, in any circum- 
stances, be either one or the other.” 

All the judgments deal with section 29 (1) 
of the Larceny Act, 1916, at great length, 
though an amendment had been allowed 
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by the House to raise the effect of section 31. 
Although section 31 has not been specifically 
dealt with, it would be a rash person who 
would now frame anindictment under that 


section in 2 case on all fours with Thorne . 


v. Motor Trade Association, supra.—d ustice 
of the Peace. 


Extracts from Contemporaries. 


Deaf and Dumb Prisoners. _ 

A daf mute, who wrote his plea of 
guilty, and to whom evidence was interpret- 
ed by signs, was sentenced, at the Central 
Criminal Court, to five years’ penal servitude 
for wounding his wife with intent to 

rder her. 

The first business at the trial of a deaf 
mute is to ascertain whether he be fit to 
plead and can be made to understand by 
writing or signs. If he is to be tried 
through the medium of signs to interpret 
the evidence and his questions to witnesses, 
the interpreter is sworn, just as Le would 
be to interpret a foreign language. Actu- 
ally, the proceedings are often less intel- 
ligible to the court than they would be if a 
foreign language were used. While it is 
true that the deaf and dumb, and those 
who constantly interest, themselves in them, 
seem to understand cne another very well, 
one capnot help wondering how much of 
the evidence and of all that goes onin a 
criminal trial is clearly understood bya 
deaf mute wko has never heard in all his 
life. The trial musttake place, of course, 
because deaf mutes cannot be allowed to 
commit crimes with impunity, but unless 
they plead guilty to an offence that is 
simple in its nature there is always room 
for a feeling of uneasiness lest complete 
justice has not been done. Unfortunately, this 
is a problem to which there seems to be no 
‘solution, and all that can be done is to 
‘take pains and exercise patience.— Justice 


of the Peace. 


Murder Charge Against Lunatic. 
Some public disquiet may result from 
certain facts about the measure of liberty 
allowed to lunatics, which were disclosed af 
the Wiltshire Assizes. A young man, a pa- 
tient in acounty mental hospital, w:.s alleged 
to have battered another patient to death. 


-He was found unfit to plead and ordered 


to be detained during His Majesty's 
pleasure. 

It appeared that the tragedy took place 
in the hospital grounds, and the learned 
judge inquired about the presence of a 
girl of 11. He was informed that the publie 
were allowed on aroid where there would 
also be patients. who were well behaved 
and on parole. His lordship observed that 
it was unsatifactory that the public should 
have access tothe grounds where patients 


such as the defendant might be abroad. 


The desire of everybody to treat méntal 
patients with humanity, to restrict their 
liberty as little as possible and to do what- 
ever may be done to keep them in touch 
with the outside world, is evidence of an 
enlightened policy. But we suppose there 
are many patients who are not thought to be 
dangerous, but who may suddenly become 
so; and the instability of a lunatic must 
surely make his parole of doubtful value. 
Anything like public access to the grounds 
of mental hospitals seems risky. Local 
authorities willno doubt reconsider their 
position, whére necessary, in the light of 
Mr. Justice Lawrence's remarks.—d ustice of 
the Peace. : 
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Rest for the Weary.—Law Partner. 
“Did you enjoy your leave aie . . 

Associate.—" Yes, but there's nothing like 
the feeling of a good desk under your feet 
again.” —Case and Comment. 


And the Last.—‘‘Officer, you can't bluff 
me. I'm an A. B. and an A. M” 

“Good; now we'll give you the third 
degree", —Case and Comment. 


HUMOUR 


We Like a Regular Trade.—Prison 
Governor (to released convict)—"I’'m sorry. 
I find we have kept you here a week too 
long.” P 

Convict—“That's all right, sir. Knock 
it off next time”.—Case and Comment. 


Lawyer: “Whena the elevator fell with 
youl suppose all your sins flashed before 
your eyes ?” 

Witness: “Not all. We only dropped 
five stories."—-Case and Comment. 
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The rule of English. law that valuable 
consideration is necessary to support a pro- 
' mise not under seal has been subjected 
to adverse criticism by distinguished law- 
yers trained under other systems, and has 
recently been condemed by the Law Revi- 

` sion Committee.’ 
© The writer ventures nevertheless ° to 
suggest that the doctrine may be defended 
both on logical principles and on the 
ground_of practical convenience, and that 
the-complacency’ with which it has been 
regarded by most English lawyers is not 
' to be attributed merely to natural con- 

servatism. l 
Under any system there must be some 
transactions to the validity of which the 
‘ observance of certain- formalities is re- 
quisite. “The distinction between the effect 
of a deed under seal and that of an agree- 
ment by parol or by writing not under 
‘seal may seem arbitrary but it “is estab- 
_Aished in our law ; nor is it really unreason- 
‘able or practically inconvenient that the 
Jaw should require particular solemnities 

‘to give to a gratuitous contract thé force 
of a binding obligation” (per Lord 
` Selborne in Foakes v.. Beer 51 Li. T. Rep. 
833; 9 App. Cas. 605, at p. 613). No one 

` would suggest that parol wills should be 
- recognised or that land should ‘be trans- 
_ ferred without writing of any sort, though 
| non-abservance of the provisions of the 
‘Wills’ Act has frequently defeated the in- 
tentions of testators, and the invention of 

' the doctrine of part performance’ has not 
proved sufficient to meet all cases of 
hardship in connection with parol con- 

tracts relating to interests in land.’ Sec- 
tion 17 of the Statute of Fraud, now re- 
placed by section 4 of the Sale of Goods 
Act, has been regarded by some as an un- 
necessary technicality. The substitution of 
a higher figure than £10 might be justiti- 
ed by changes in the value of money, but 
there is nothing unreasonable in requiring 
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THE DOCTRINE OF CONSIDERATION. 


_ that executory agreements for the sale of 


valuable goods should be evidenced by 
writing. ` If. a rale is clear, hard cases are 
not frequent. Whether or not the docu- 
ment should’ be under seal, seems to be 


‘a matter’ which mainly concerns the re- 


venue, but it is to be observed that the 
adoption of a formality such as sealing 
removes all doubt as to the intention of 


` the parties to incur a legal obligation. 


Looked at from this point of view, the 
question ‘in debate resolves itself into 
drawing the line between formal contracts 
and those in which form is immaterial. In 
regard to the latter, the animus contrah- 
endi is to be inferred from informal docu- 
ments, conversations, conduct, and the 
surrounding circumstances. In cases where 


' the intention of ‘the parties is open to 


doubt, the presence of valuable considera- 
tion, Do ut des, would generally turn the 
scale. To treat it as indispensable has at 
any rate the advantage of simplifying a 
difficult problem, and in dealing with issues 
for the decision. of a jury this is a matter 
of considerable practical importance. l 
It is often said- that the doctrine is cap- 
ricious in that, ‘to take the stock instance, 
“a contract to accept a beaver hat in dis- 


_charge of a debt of £1000 would be good, 
“whilst 
- accept £999 would be bad unless under 
‘geal. The example is not to be taken too 
‘ seriously. ` As explained by Lord Black- 


the most formal undertaking to 


burn in Foakesv. Beer, the beaver hat 


_ first appeared in dilatory pleas, the only 
‘object of which was to gain time. Pro- 
‘ bably an illusory consideration would now 
” be disregarded but the broad principle that 
- the court -will not weigh values is in accord- 


ance with common sense. One man may 
attach supreme importance to something 


~ which another would. regard as worthless. 


“Of course, any hard and fast rule must 
sometimes lead to results not in accordance 


- with the intentions of the parties but ideal 


Tey 
` 


we 


` able ` 
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justice is unattainable. The balance of 
advantage may point to the adoption of a 
definite test notwithstanding that in some 
instances, it may be an arbitrary one. It 
is, however, perhaps worth noticing that 
in two of the leading cases, in which the 


obvious intention of the parties was de- 


feated by the rule, the documents in ques- 
tion were drawn in legal shape. The agree- 
ment in Foakes’v. Beer, with -its formal 


- recitals and “now this agreement ‘ witnes- 


seth,” almost seemed to cry out for the 
addition of a seal. In Dunlop Pneumatic 
Tyre. Company, Limited v. Selfridge and 
Compan, Limited‘ (118 L. T. Rep 386 ; 
(1915) A. C. 847), ‘where a ‘price’ main- 
“tenance ‘clause was held to be unénforce- 
against a  sub-purchaser, Lord 
Dunedin said: “This case is, to my mind, 
apt’ to nip any buddifig affection which one 
“might have for the doctrine of considera- 
‘tion. For the effect of that doctrine’in the 


„persón to snap: his fingers at a baigain deli- 


' and which the person seéking to enforce it has 
` a legitimate intérest to enforte.” 
“ however, “That there’ are methods of fram- 
ing a contract” which ‘will cause ‘persons in 
_ the’ position of Selfridge to become bound, 
“I do ńot doubt. But that has not’ béen 
‘done’ in this instance; and“as Dunlop's 
“advisérs mtist have known of ‘the’ law of 
_ consideration, it is their affair that they 
‘have not so drawn ‘the contract.” ' Under 
any system ignorance of law may lead to 
` undeservéd misfortune, ‘and the case “of a 


` màn who has taken “a firm option” “‘with- 


Out payment in the belief that it is bind- 


of an unstamped bill of exchange. 

Lord Denman's objections to any depart- 
ure from therule are. itis submitted, sub- 
‘stantial. In Hastwood v. Kenyon (11 A. & 
` E. 438, at p. 450), after referring ‘to a dictum 
‘attributed to Lord Mansfield, ~“that all 
- promises deliberately made ought to be held 
binding,” he said: “This would annihi- 
late the necessity for any consideration 
at all inasmuch as the mere fact of giving 
& promise creates a moral obligation to 
` perform it. ‘Le enforcement ot such pro- 
“mises by law, however, plausibly recon- 
ciled by the désire ‘to effect all con- 


‘scientious engagements, might be attended 


with mischievous consequences to society; 


` one of which would be the frequent prefer- 
‘ence of voluntary undertakings to claims 


for” just... debts. Suits would thereby be 


' aultiplied  @nd voluntary undertakings ‘ 
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would also be mulliplied tothe prejudice 
of real creditors. The temptation of exe- 
cutors would be much increased by the. 
prevalence of such a doctrine and the faith- 
ful discharge of their duty be rendered 
more difficult.” : 

If the necessity for valuable consideration 
is abandoned, the proposition ascribefl to 
Lord Mansfeld and adopted by Lord 
Wright (Harvard Law Review No. 49, 
p: 1225): ‘seéms to bë the only logical alter- 
native, but, though the writer, he cannot 
claim’ acquaintance with other systems of 
law, sc far as he is aware none has adopted 
quite so simple a test. ` 

Roman Dutch law requires a justa éausa, 
which includes moral obligation. "There 
would appear to be some inconsistency in 
giving validity to a promise to. Garry out 


‘an obligation not in’ itself legally binding, 


and it, really seems that there must be 


. great practical difficulty in deciding’ what 
` prësent case is to make it“ possible for a’ 


amounts ‘to “just ‘cause ‘or ‘motive. * Wor 


example, will gratitude for “past sefvices 
“berately made, a bargain notin itself unfair 


support a promise to pay asum which has‘no 
relation to thé value of such. services t ?* Moral 
obligation might well become as unruly a 


“horse as public policy. Moreover, if considera- 


tion in the wider sense indicated above is 


‘treated as essential, a promise made wibthcut 


‘apparent motive would be unenforceable, 
though ‘the intention of the promisor “might 
be perfectly clear. The'law of Scotlahd 


_ differs both from’ other ‘systéms Based on 
‘Roman law and ‘from the English. * Natural 
love and affection, gratitude for past’ ser- 


vices, &¢., are treated as evidence of-an 
intention to create’ a legal liability, but a 


_ promise to pay money mist be in writing. 
ing is no harder than that of the holder ` 


For ‘revenue ‘purposes and in bankruptcy 


‘or ‘the administration of insolvent estates 
‘the distinction ‘between debt and: bounty 


is maintained. This is obviously necessary. 
Otherwise it is easy to’see how genuine 
creditors might be defrauded by thé multi- 
plication of voluntary promises. ` 
- It has also been said that the obvicts 


a Nae, 


“injustice of the English rulc has led to the 
‘creation of numerous anomalous exceptions, 


but it will be found upon ‘examination that 
most of these are’ more apparent than real. 
‘It sometimes happens that the reasoning on 
which an old decision is ‘based’ may ‘be 
cf merely Fistorical interest, but ~ the 
decision itself may be in accordance with 
modern legal conceptions. 

Lampleigh v. Braithwait (1 Hob. - 105) 
might well’ have’ been decided ‘on the 


‘ground, well recognised in ‘mcdern’ cases; 


that a request to perform services “under 
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circumstances which justify the. inference 
that, they are. to be paid for gives rise 
to a claim on a quantum meruit, and a 
subsequent promise to pay a definite sum 
is evidence of the value of the service to, 
the defendant. . 

Whatever reasons may have been given 
for upholding compositions with creditors, 
it can hardly be doubted that the real 
motive of each creditor is to avoid either 


bankruptcy or competition with the other . 


creditors ir enforcing his claim. As be- 


tween the creditors there is substantial con-.. 


Bideration and, where the agreement is 
tripartite, the absence of fresh considera- 
tion: moving from the debtor is treated as 
immaterial, If. a ecreditor.in breach of his 
agreement sued the debtor the other credi- 
tors would be entitled. to intervene. ‘This 
view of the matter was adopted by Lord 
Justice Farwell in Hirachand Punamchand 
v. Temple (105 L. T. Rep. 277; (1911) 2 
K. B, 330, at p. 341), where it was held that 
a debt may be discharged by acceptance of 
a lesser sum paid in settlement by a third 
party. i l l 
The.law of bills of exchange is founded 
on, the custom of merchants. Bills were 


devised as a substitute for payment in. 


currerfcy. “The security is offered to the 
creditor and taken by him as money's 
worth, and justice requires that it should 
be 2s truly his property as the money which 
it `- Tepresents would have been had 
the payment been in gold or a Bank of 
England note": (per Mr. Justice Lush.in 
Curri2 v. Misa (L. Rep. 10 Ex. 153, at 
p. 164). A payment made in, discharge of 
an antecedent obligation, is obviously not 
a contract, and it is therefore natural 
that an antecedent debt, or liability should 
be deemed valuable consideration: (Bills 
of Exchange Act, 1882, s. 27, sub-s. (1) (b). 
Contracts by infants wera prior to the 
Infants Relief Act, 1874, voidable only, 
and it would seem that on an election to 
affirm a voidable contract no question of 


the. need for fresh consideration could - 


arise. 

It. is well settled that a compromise of a 
bona fide claim is enforceable without proof 
that the.claim must have succeeded, but 
an obviously unfounded claim cannot 
amount to consideration (White v. Bluett, 
23 L. I Ex. 36) and, though there is perhaps 
some authority to the contrary (Hartley v.- 
Hymans, 124 L. T. Rep. 31; (1920)-3 K B. 
475), a promise, to do that which youare. 
already legally bound, to do, cannot, it is 


“submitted,, be made the, foundation, of a 
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fresh. agreement. Probably most business 
men, would. accept the principle laid down 
in Ogle. v. Earl Vane (L. Rep. 3 Q. B. 272) 
that the assent of a buyerto the postpone- 
ment .of the delivery of goods until after 
the contract date. isa mere vo.untary for- 
bearance. , 

In the sphere of express contract it is 
possible that acknowledgments of statute- 
barred debts constitute the only real in- 
stance of a promise being held valid. 
without fresh consideration. Lord Sumner 
in, Spencer v. Hemmerde (128 L. T. Rep. 
33; (1922) 2 A. © 507, at pp. 519, 524) said 
that it was not possible “to extract anything 
that deserves to.be called a.principle from 
the decisions of three centuries which have 
been directed to what is after all the task 
of decorously disregarding an Act of 
Parliament,” but after an exhaustive. exa- 
mination, of the authorities: he rejected the 
theory that.the acknowledgment furnishes 
a new. cause of action and is an exception 
to the general rule as to past considerations. 
Whatever may be thought of the refine- 
ments by which the courts have evaded the 
operation of the statute, they do not 
affect the.merits or demerits of the doctrine 
of consideration. The. existence of the 
doctrine merely created an additional 
difficulty in the way.of allowing a debt 
to be recovered which the Legislature had 
declared irrecoverable. 

There, are. some causes. of action. for 
money had and received in which antece- 
dent consideration is absent, but the phrase 
“implied contract” is ambiguous and covers 
obligations arising quasi ex contractu. 
Where a, plaintiff has been. compelled to 
satisfy a debt or claim for which the 
defendant was primarily liable, the alleged 
request is of course a mere fiction, and 
in Monk v. Garrett (26 L. T. Rep. 367; 
L. Rep. 7 Ex. 101, at p. 104) Chief Justice 
Cockburn said, with a fine disregard of 
legal theory: ‘Whether the liability is put 
on the ground of an implied contract or 
of an obligation imposed by- liw, is a 
matter of indifferencey it is such a duty 
as the law will enforce.” So in claims 
for money paid under a mistake of fact ` 
the law.imputes tothe defendant adesire 
to act honestly without regard to his 
actual intention, which may well have been 
to retain the windfall. The doctrine of 
implied conditions in the frustration cases 
resis..on .a similar basis (in the opinion of 
Lord Sumner in the Bank Lane case, 120 
L. T. Rep. 123; (1919) A. C. 435, at- 


P. 458), and. ain an article on this subject; 
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- (L. Q. R., vol. 41, No. 162) the writer 
endeavoured to show that the substitution 
of an intent and promise imputed to the 
defendant by a legal fiction for an actual 
inference of fact leads to unsatisfactory 
results. So far as the present question is 
concerned, it is sufficient to point out that 
in such cases there is no real animus 
contrahendi. j 

There is also considerable difficulty in 
bringing unilateral promises under the 
head of contract. From a moral point of 
view a deliberate promise ought to be 
binding whether communicated to the pro- 
misee or not, but, if the promise is the offer, 
obviously there can be no acceptance until 
it is communicated. It is suggested that 
the promisee must be taken to accept if 
he- does not dissent. If so, it follows that 
neither party can afterwards retract, and 
the promisee will in some Cases acquire a 
property in the subject matter of the 
promise. - It seems doubtful whether, gener- 
ally speaking, such a result would be in 


accordance: with the real intention of the’ 


parties, but in any case it would be neces- 
sary in order to meet the alleged injustice 
to go- further and say that a promise made 
by A. to, B. without consideration to make 
a gift to C. is a contract between A and 
B. and can be enforced by ©. On the 
other hand, to hold that the promisor re- 
mains bound, but the promisee can retract 
at any time before performance, involves 
a want of mutuality. The present law 
treats offers as revocable before acceptance 
unless made under seal and regards actual 
transfer as essential to the validity of 
gifts, thus emphasising the difference be- 
tween contract which is bilateral and assign- 
ment which is unilateral. In truth the 
idea of a bargain between donee and donor 
seems highly artificial. 
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' conveyance, 
‘in the Chancery, has always met with pecu- — 


‘may be rebutted 
‘consideration, but courts of equity were so 
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In conclusion, attention may be called to 
the attitude adopted by courts of equitys 
which have always professed to follow the ` 
spirit and not the letter and to correct | 
the inequalities of the common law. If.. 
they had regarded the doctrine of con- 


‘ sideration as fundamentally arbitrary and 


unjust, it may be assumed that they would 
at any rate have endeavoured to reduce | 
its operation to aminimum. ‘The opposite 
is the case. As Sir William Anson points 


out, “The idea of consideration as a neces- 


sary element of contract as yell as of 
if it did not actually originate 


liar favour there. It was by means of in- 
ferences drawn from the presence or absence 
of consideration that the covenant to 

stand seised, the bargain and sale of-.. 
lands and the resulting use first — 
acquited validity. And in administering 
its peculiar remedies, where they are ap- - 
plicable to contract, equity followed the 
game principles.” It is true, of course, 
that the presumption of a’ resulting trust 
by evidence of “good 


far from being eager to give effect to 
gratuitous promises that they refused to 
grant specific performance of undertakings 


“ander seal on the ground of absence of 


consideration and declined to give effect 
to an imperfect gift by treating the promise 
as a declaration of trust. l 

It is to ‘be hoped that, if a principle 
which cecupies so important a place in the 
structure. of our legal system is to be 


abolished, due regard will be had to the 


stability of the remaining fabric and the 
maintenance ofa clear distinction between 
eontract and other forms of legal obliga- 
tion: —The Law Times. 
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THE INVITOR’S DUTY. 


We sincerely commend to our common 
law readers the decision of the Court 
of Appeal in Woodman v. Richardson and 
Concrete, Ltd. (1937,3 All E. R. 868). It 
is a careful pronouncement on the duty of 
the invitor to his invitee. The facts are 
fully set out and, sofar as they could be 
ascertained, were notin dispute. A sharp 
difference of opinion is, however, disclosed 
between .the two Lords Justices who allow- 
ed the invitor’s appeal and the one Lord 
Justice who would have dismissed it. The 
action. was by a workman against his 


employers, who were sub-contractors, and 
against the invitor, the builder; but the 
appedl was by the builder only. The 
workman had gone up to his work ona 
building by a safe ladder- provided by the 
inviter. When he wished to descend by it 
he found it had been removed, but that 
he couldcome down by another ladder 
which had been placed in position. By 
whom ? There was no evidence to answer 
that question. In fact the alternative ladder 
was defective. It had rungs missing, and 
the invitee (and plaintiff) while using it, fell 
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and ‘wasinjured. A suggestion that he 
should use the alternative ladder was made 


to him by some bricklayers who had taken - 


the good ladder away, but there was no 
evidence to show that they had any autho- 
rity from the appellant ‘ia whose employ 
they were) to make such suggestions or 
ive such an invitation to the plaintiff. He 
d so at the suggestion of these brick- 
layers, who were not scaffolders at all and 
had probably taken away the good ladder 
for, some unrevealed purpose of their own. 
This is, sg far as can be discovered from 
the reported facts, the true state of the case. 
In the Court below the Judge thought that 
the appellant, who was both builder and 
scaffolder, having erected a ladder by which 
a workman could go safely aloft, was bound 
- to provide means by which he could, in all 
events, come safely down. The appellant 
did not do so, but his servants suggested 
to the plaintiff that he should make use of 
an alternative means of descent which, in 
fact, was unsafe. Lord Justice MacKinnon 
thought that this was enough to make the 
appellant liable. The other two Lords 
Justices agreed in differing from him. They 
refused to hold that the appellant's em- 
ployees had any authority to advise or sug- 
gest that the plaintiff should descend by 
the defective ladder. Moreover, there was 
evidence to show that, so far as general 
supervision over ladders connected with 
the work was concerned, the appellant 
did at least part of his duty, and maintain- 
ed an inspector to go round now and then 
and see that all necessary ladders were in 
good. order. The conclusion to which the 
Gourt of Appeal came was that the defec- 
tive ladder must have been put up by some 
unauthorised person only a 
before the accident. Without a ful] know- 
ledge of all the facts it would be presump- 
tuous to differ from this conclusion. When- 
ever the defective ladder was put up, 
there is no reason to believe that the 
appellant knew of its presence or of its 
defects. Lord Justice MacKinnon evident- 
ly thought chat if he did not know of it 
he ought tohave known of it, and that is 
his point of departure from his brother 
Lord Justic:s. They thought that the invitee 
must show affirmatively that the invitor 
ought to have known of the defective 
ladder and, we imigine, of the invitation 
by the fellow workmen to the plaintiff 
to use if, and that he had failed 
to do so. 


As to invitees, the: locus classicus in 


which to find both who is an invitee and. 
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what is the invitor’s duty to him is still 


` Indermaur v. Dames (1866, L. R. 1, 0. Pa 


274). Little has been said in the last 
seventy years to disturb the judgment of 
Mr. Justice Willes, and we hope that, 
without the most careful premeditation, 
nothing will be permittedto doso. There 
is, indeed, a passage in the judgment 
of Lord Justice MacKinnon in Ellis v. 
Fulham Borcugh- Council (193 ,3 All. E, R. 
at 463) in which he criticises the use of 
the terms ‘“‘invitee” and “licensee.” “They 
are” he said, “unfortunate if only for 
this reason, that the ‘most obvious use 
of the word ‘inVitation’ in common langue 
age is that connoting a request by a 
host to another person to attend a social 
function. A person who accepts that 
request, and goes to his host’s house, none 
the less ought to go into the regiment 
of licensees and not into that of 
invitees.” 

We respectfully forbear to express either 
dissent from oor concurrence with this 
dictum. It was not necessary for the de- 
cision of the case in hand since all the 
Lords Justices agreed that the plaintiff, 
whether he fell into one categoryor the 
other, should recover. And, whether the 
child at the suburban paddling pool wag 
an invitee or not, the plaintiff in the 
receit action was certainly in that cate- 
gory. The authorities have been in quite 
recent times reviewed in ord=rto get a 


good general catalogue of invitees. The 
result of that laborious task may be 
found in a short list in the invaluable 


new edition of Halsbury, where the article 
on Negligence bears the imprimatur of a 
Judge of tha High Court. Customers at 
shops or offices during business hours, 
passengers at railway stations orin trams 
(let us now add, “or in public motor 
vehicles") passengers on piers, persons 
having business on the premises and 
persons who pay to come on the premises 
—these and these only are the warranted 
genuine invitees Tae law expouading the 
inVitor’s duty to them still stands firm 
iu the judgment of Mr. Justica Wiles 
in Intermaur v. Dames (1866, L. R. 1,C. P. 
274 at 288) thus: “With respect to such 
a visitor atleast we consider it settled 
law that he, using reasonable care on his 
own part for his own safety, is entitled to 
expect that the occupier shall on his part 
use reasonable care to prevent damage 
from unusual danger, which he knows or 
ought to know; and that where there is 
evidence of negleet, the question of whether 
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such reasonable care has been taken........ . 
and whether there was contributory negli- 
gence by the sufferor, must be determined 
by a jury as matter of fact.’ 

We say the law stands firm on this 
famous case and so it does , but its applica- 
tion involves questions of burden of prvof 
which have not untii this recent decision 
been. settled. The final paragraphs of 
Lord Justice Greer's judgment make it 
clear that in his view the burden of 
proving that the invitor either knew or 
ought 10 have known of the source of 
danger is on the invitee. He cannot suc- 
ceed by showing that he was injured while 
on the invitor’s ground and that the injury 
was due to a concealed source of danger. He 
_ must show affirmatively that the invitor either 
knew or ought to have known of it. In 
this judgment Lord Justice Slesser con- 
curred: and we must take it now that 
at the crucial point the burden of proof 
lies upon whe injured invitee. At the 
same time we think, with due respect, 
that many of our readers will prefer 
the d:ssenting judgment of Lord Justice 
MacKinnon. It is founded on five estab- 
lished propostions. The plaintiff was on 
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the appellant's scaffoldas an invitee. The 
appellant had to provide a ladder by 
which he could come dowa. The appellant's 
servants, with or without his authority 
pointed out a defective ladder as & means 
for the plaintiff's safe descent. [t was the 
only means ofdescent and it belonged to 
the appellant. Even supposing that the 
burden lies where the majority of thee 
Court of Appeal placed it, may it not be 
said that the plaintiff had discharged it? 
Is not a master liable if. his servants 
by negligent advice, lead another into 
danger? Tne case is near the border line; 
and the sharp difference of judicial opinion 
makes it possible to express, without dis- 
respect, a preference for one viewor the 
other. For ourselves we are content to 
submit that the plaintiff, being an invitee 
fell victim of an unseen danger which 
a careful invitor might have contemplat- 
ed, and which was accentuated by care- 
less action of other employees. The fact 
that some inspection of ladders took place 
by the appellant’s watchers shows that the 
necessity for it was realised. The result 
shows that the duty was ill-discharged.—The 
Law Journal. 





Debts of Honour. 

Somehow or other one does not expect 
card-players and their debts and stories to 
appear in the Ohancery Division. The 
atmosphere of the King’s Bench Division 
seems more appropriate for the discussion 
and: decision of the questions which arise 
between them—if, indeed, they are ques- 
tions which can come into Court at all. 
However, Mr. Justice Simonds, at the open- 
ing of a judicial career which we know 
will be distinguished, found himself involved 
recently in the law of gaming and wager- 
ing and the rights of those who generously 
pay other people's card debts (In re 
Brice’s Estate, Times, March 12). A lady 
had borrowed largely from the secretary 
of her card club in order to pay her losses at 
bridge. Unfortunately for, the secretary 
the card-player died before her luck turned, 
or, at all events, before she had repaid the 
borrowed money. It then became a question 
whether her executors should admit the 
secretary 28 a creditor of the estate for the 
sum borrowed, It is perfectly- clear, we 
should say, on the Gaming Acts, and on 
their plain interpretation in: Tatam v. Reeve 
(1893, 1 Q. B. 44), that people who lend 
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Extracts from Contemporaries. 


money for gambling, or pay the gambling 
debis of another, which is the same — 
thing, cannot come tothe Court to enforce . 
repayment. In the last case the secretary 
with whom we have sympathy, sought to 
rely on a “fresh contract,” and Hyams v. 
Stuart-King (1908, 2 K. 3.696). Buton the 
facts the learned Judge found nothing 
which would enable her to rely upon that 
famous decision.—The Law Journal. 


The Rich Manin His Casino. 

The question whether entertainment tax. 
is payable in respect of a cabaret show- 
accompanying dinner or supper is one of 
interpreting the ssatute. Since it (the, 
question, not the cabaret) is likely to be 
taken to the High Oourt, we refrain from 
Comment—beyond this: that we find ‘it 
hard to swallow either the suggestion 
that the managemeni will be ruined if it 
fails to pass the tax to the consumer, or that 
patrons able and willing to pay lös. 6d. for- 
an evening's amusement (and that, without. 
drinks and otker extras which in many 
cases: will come to as much more) will be 
deterred by the adding of a percentage for 
taxation. We should be -inclined to say 
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1937 
‘that’ if entertainment tax is justified at all 
(which is another. question- altogether) there 
can be no ground on merits for not levying 
‘ibt on a show which is so evidently the play- 
time of the well-to-do, and that (if the court 
held that the present Acts did not apply) 
there would be a strong case for amend- 
“mént :— Justice of the Peace. 


Fender v. Mildmay. 

By a majority of three to two on Monday 
last the: Lords of Appeal decided that a 
promise to marry made by a married man 
when his’ wife had obtained a decree nisi 
of divorce and before that decree had been 
made absolute, was a promise, the breach 

' of which entitled the promisee to damages. 
Their Lordships allowed the appeal from 
the majority judgment of Slesser and 
Greene, JJ., in the Court of Appeal and 
upheld the dissenting judgment of Greer, 
L.J. The history of the case is fully set 
out in an article which appears in this 
number (p. 4). The decisions in the House 
of Lords show clearly that the answer to 
the question depended upon the view taken 
concerning the effect of a decree nisi of 
1vorce. On the one side, it is said that 
after the pronouncement of the decree nist 
the essential elements of the marriage. re- 
lation have gone, “leaving only the shell, 
that is, the technical bond" (per Greer 
L. J.). As against that it is argued that the 
marriage itself subsists until the decree 
is made absolute, that the parties are still 
legally married and that there remains, 
after decree nisi, the possibility of recone 
ciliation. Is the promise to marry a third 
party illegal as being against public policy? 
Lord Atkin, whose judgment with those 
of Lords Wright and Thankerton prevailed, 
supplied an answer which cannot but 
appeal to reason and logic. The status, he 
said, of marriage remains after decree nisi, 
but the conditions and obligations of mar- 
‘ried life, as between the spouses, are gone. 
Venturing to interpret, or express the im- 
‘plication, of Lord Atkin's answer, the 
effect,-it is suggested, is this: a promise 
to marry a third party is enforceable even 
though the mere status alone of marriage 
remains; such a promise is against public 
policy where, besides the status, the con- 
ditions and obligations, moral as well as 
legal, of marriage are operative as between 
the spouses. There must be the content ¿s 
well asthe shell.—The Law Joumal, dated 
July 3, 1937. 
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The Profession of Law. 

Most people weuld say that the “legal 
Like the 
British -Commonwealih of Nations the pro- 
fession comprises autonomous Communities, 
equa! in status; the days of the “higher” 
and the “lower” have passed save for the 
perennial need of the after-dinner speaker. 
But of recent years a third and allied 
member has become apparent, smaller in 
size, in importance no less momentous. 
Distinguished Judges such as Viscount 
Sankey, Lord Atkin and Lord Wright have 
of recent years paid public recognition to 
the indispensable function of the teachers 
of law. Itis said simply that in the hands 
of these men lies the future of the Bar, and 
thcee who will instruct them, and therefore, 
of the Bench. The science of Law, especi- 
ally in the highest tribunal, is advanced 
by their critical and comparative exposi- 
{ions embodied in periodical analysis of 
current case law and in the legal essay. 
Thus, “The Profession of Law” has come 
to comprise not two branches, but three, 
and he’ who would wish for a-modern de- 
finition might well turn to the regulations 
of the new Tapp Post-Graduate Scholarships 
in Law (ante, p. 313) for which generations 
to come at Gonville and Caius College will 
hold in grateful memory a former alumnus 
who practised as a solicitor. In-his muni- 


' ficence these may by election share “who 
‘have the bona fide intention of preparing 


themselves for the profession of Jaw in the 
United Kingdom orin some other part of 
the British Empire, either as a practising 
member of a branch of the profession or as 
a teacher of law.—The Law Journal. 


An Empire Police College. 

Speaking at the Metropolitan Police 
College, Hendon, on the occasion of the 
passing-out parade and speech day, the 
Home Secretary expressed the hope that 
in fime the college might serve not only 


for the Metropolitan police, but also for the ` 


whole country and even the whole Empire. 
It has since been stated in the press that 
already a scheme for the enlargement of 
the college is In contemplation, and that the 
possibility of this serving the whole Empire 
is under consideration. Actually, officere 
from the Metropolitan Police College have 
already been looked upon with favour in 
connection with higher posts outside London, 
while there have. been several students from 
overseas. 


Like most innovations, the Metropolitan 
Police Oollege encountered some opposition, 
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‘Here, it was said, is an attempt to create 
an officer class and to barthe rank and 
. file from promotion. It certainly seems 
likely that in future no man will reach the 
highest ranks in the Metropolitan police 
unless he has passed through the college; 
but it will still be possible to gain several 
steps in rank and to earn a comfortable 
salary without this, and, which is perhaps 
even more important, the college does not 
` accept students because they belong to the 
Tight social class, but because they are of 
the right type. A large proportion of the 
students consists of likely young men who 
have joined the police in the ordinary way 
and have by good service and ability been 
marked out as likely to profit by a college 
= course and to fit themselves for the highest 
‘positions. | 

If the college achieves the object of 
serving the whole country, one result will 
be tomake co-operation between the various 


police forces, and co-ordination of methods, ° 


" more effective :— Justice of the Peace. 


"Photography In Homicide cases 

_ A numberof useful suggestions for the 
-photographing of scenes of homicides or 
suicides are outlined in an article entitled 
“Photography and Oriminology” appear- 
` ing in the March, 1937, issue of American 
. Photography. The author, Mr. L. A. 


Waters, describes some of the elementary | 


. principles to be followed in inspecting 
and photographing the scene, and also 
presents 2 brief discussion of some of the 
_ problems involved in firearms identification. 
= Several interesting cases are described and 
-illustrated ‘with a number of photographs. 
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Burns. : 

The Court of Criminal Appeals of Texas ~ 
in a recent murdér case, McCrary v State, > 
97 S. W. (2d) 236 (Tex, 1936), approved the - 
admissibility of expert testimony regard- 
ing powder burns upon the deceased as 
indicating the distance at which the de- 
fendant’s pistol ‘had been fired—even 
though the expert's opinion was based only 
upon his general knowledge of powder pat- 
terns and not upon any actual expbri- 
mentation with the defendant's gun or with 
the same type of cartridge which fired 
the fatal bullet. The witness’ testimony 
was as follows: “I am a deputy sheriff... 
On numbers of occasions I have tested dif- 
ferent guns to determine what distance 


` they would have to be from an object to 


produce powder burns. I have tested a 
32-20 pistol with a lead bullet to determine 
what distance it will produce a powder 
burn. From my testing of a 32 20 pistol 
I will say that it will produce a powder 
stain on an object that it is aimed at when 


` it is as much as four or five feet from it. 


I donot know the chemical analysis of the 
powder that was used in this pistol [the 
deceased] was shot with.” a . 

The possibility of error as a result of 
such a procedure is ‘apparent to the fire- 
arms technician even though in the instant - 
case it was only necessary to determine . 
whether any burns at all would be present 
upon a body shot at the distance alleged 
by the accused in his testimony.—Journal 
of Criminal Law and Criminology. 
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Limitation and Prescription, Vols. Il 
and Illi:—By R. B. Diwan CHAND Opprat, 
ADVOCATE, Hien Court, LAHORE, AND 
JUDICIAL COMMISSIONER'S CouRT, PEsua- 
wan; STookists: Hastsen Law House, 
E UBLISHERS, CALCUTTA, AND UNIVERSITY 
Boox AGENOY; LAHORE. 

-We have received the eagerly awaited 

Volumes If and III of the above publica- 

tion. These complete the excellent work of 

the learned author on the subject. These 
volumes shall form the standard book 

_of reference: on the Law of Limitaticn 

and Prescription. The present volumes 


EPEE, 


.that was associated with Vol. L 


have maintained the same high Tan 

e 
learned author has not only discussed the 
conflict of views in several High Courts 
froma practical standpoint, but he has 
also made valuable submissions, which, we 
are sure, will some day find their place 
inthe decisions of the Judges. The pub- 


lication has been made more useful by 


incorporating exhaustive Subject Index or 
Ready Referencer. This set in blue, neatly 
executed by the printers and publishers, 
will make a good asset to any library. 
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lst ae “THE | LEGAL RIGHTS. OF. 
volt: is a settled! principle'tof * Jaw biabhis 
a person::.is‘iin: possession: of ‘goods: ini res- 
pect of which he has been ‘puts to‘ex pense; 
he: has alien} on’ those!:goods“until- he! is 
paid ‘the charges ‘on ‘hem This lien’ is: 
in ‘the naturesofa !  possessory interest! in 
the. chattels: andlis indefedsible as long as 
the.-claim remains unsatisfied” (Paine on 
Bailmentss! iati p: 216):!' (Common! carriers’ 
have..a! lienton: “thie igoodstwhich they- ‘carry’ 
andi: similarly* :innkeepers’-:on’ the ‘goods 
entrusted to thém.t- Storage? contractors are’ 
bailees of. goods: placed:tin their ‘harids, 
and-they.thereforé-mayihave'a lien oni ‘them’ 
It:may be, however; that this right'of liei 
i6 of, little orlino value! toi “them: ` i firin: 
recently carried : ‘al person’s ' goods » lat his’ 
request and ‘placed. them in storagè:“ The’ 
owner failed - to” pay: thes agreed’ ’ storage) 
and. :the storer was, unable’ to find ‘him to! 
serve iaiwrit on “him. i' Thevstorage’ firm! 
had am; i undoubted lien ob those goods, but: 
this was- ün! ‘empty, Iprivilege land 'initght' 
proveitto: be an’ expensive! one. “THeltime’ 
would: ultimately: come’ when tthe cost! òf! 
storing: the gcods!:would equal their value! 
and thestorers: would !be“faced with ‘the’ 
prospect of keeping them at a loss. a 

The -first -inquiry > which the! firm : mae 
_ was »whether they: hada” rigtity tollsell ‘the: 
goods, atid that‘\is tthe inquiry ‘which itis! 
sought? to :answer hére.’'.\Gertain’’ bailees’ 
such as '‘innkeepérs have: a statutory poweri 
of: sale vover goods which have: been de-' 
posited :with. them». ‘The !Innkèepers Acti 
gives such a: power over goods‘which liave 
been leftiinrthe inn, such sale: only to'be? 
effected if the goods have been'six weeks" 
on the premises and the sale- advertised 
one month before it is due to take. Place. 
The statutory power of sale is-not' ‘enjoyed 
by a storer or warehouseman,, „and | it, ris 
settled’ law that a .mere- ‘Tight of lien, does; 
not conifer a ‘right of Bale.‘ TE the contract, 
betweén “bailor ' and bailee , ‘contains an, 
express t conditions, then” the ' sbailee, would., 
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do not hold ‘themselves reaponsiblé for the! views expressed, by’ biin 


golob gi ad Perrospioo ope es i 
BAILEES AND: STORERS GE A 

tient WAA a EAS ULES Yost ` 
have a Tight of ‘sale, but in. many cases no 
such condition ;  exists,. and t the bailor may 
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IË the. Tora TEA it would Go 
that. the :storer: would :be, left without any 
remedy . and; ‘that, his only: course would be 
to. sell the, goods, and answer any possible 
proceedings,, for trover, by a claim for the 
amount of, his debt. Qn balance he would 
probably, gains; though. one . might hesitate 
to,advise such a Bale.. if there were no 
sanction, ‘in law. for, it. There. is one possible 
solution of; the; ndificulty; to be found in 
the, doctrine. .of agency of necessity, though 
the authority . for applying the doctrine is 
scanty. cand , -by no. means satisfying. It 
might, be, ‘contended, that ia storer or, ware- 
houseman ; placed -in „the. position described 
above. -i8; an, agent . “of. meoosaity to sell the 
goods.. aee ae 

Agency of necessity occurs when a person 
is entrusted with another's property and it 
becomes!imperative: for him to do some ‘act 
to’ tpreserve “that ` property, or to safeguard 
the: ‘interést ‘of ‘the owner in that property. 
In‘sucha “case “thé: law- holds that ‘the’ 
bailee* thas an! ‘implied -authority to do the 
act. Fhe! -casé ‘of the Great Northern Rail- 
wayi- vin Swafield, ((1874;.30 ‘Ui, T. Rep: 562; 
Li: Rep. 9 .Hx:+132)i.is:'to the: pointy A 
horse? was hent °'by train and there’ was 
no‘ oné‘to' receive it'on ‘arrival at the station. 
It was!Held: that-' ther railway -company 
were bound: to’ take Teasonable steps to 
keep thé ‘horse alive’ dnd:-were for ‘that 
purpose! agent, of necessity of the owner 
to send “it!-to a: stable for'thé night. Be- 
fore there can be any agency of necessity, 
‘three conditions must be satisfied. lt must 
impossible! to obtain the principal's 
instructions, ,., aj there. ,, must be an 
achual, ‘commercial ` necessity. „to d> the act 
in. question, and the agent, of ` necessity 
must act. ‘bona fidei in the „interests of all 
parties ‘concerned 3 
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It may be assumed that the first condi- 
tion has been fulfilled and that the owner 
of the goods is not accessible to the bailee, 
or has avoided all contract with him with 
the intention of escaping payment of his 
debt. The question of what is actual 
commercial necessity presents more diff- 
culty: 


In Springer v. Great Western Railway 
(124 L. T. Rep. 79; (1921) 1 K B. 2-7) 
some tomatoes were delivered to the defen- 
dants at Wesmouth three days late, and 
the outbreak of a strike prevented their 
being loaded until two days later. They were 
then in stich a bad condition that the 
railway:company decided to sell them locally. 
The Court of Appeal held that the defend- 
ants ought to have communicated with 
the plaintiff so-as to get his instructions 
and ‘they were liable for selling the tomatoés 
without doing £o. ‘This’ case would appear 
‘to’ indicate that had such communication 
been impossible, the defendants would 
Have been entitled, as agents of necessity, 
to sell ‘the tomatoes so as to preserve 
them. Lord Justice Scrutton in his judg- 

ment said: “To give them (the defendants) 
the right to sell, the circumstances must 
exist -which put: them in the position of 
agents of necessity for the owners to take 
that acticn -which is necessary in the im 
terests of the. owners::.They must then 
show that a sale was in the circumstances 
the’ only reasonable business course to 
take” -> 


. This case is not directly in point in the 
present .discussion since it turned on the 
actual preselvation of perishable property. 
In Prager v. Blatspiel Stamp and Heacock, 
Fimited 1130 L. T. Rep. 672; (1924) 1 
K. B..566) the question of perishability did 
not arise: In 1915 and 1916 the defendants, 
as agents of the plaintiff, bought skins for 
him. to the value of £1900 io be despatched 
to the plaintiff in. Roumania. Owing to 


=> a ethe ‘occupation of Roumania by the German 
-~ “+ forees it, was. impossible for the defendants 


"40. send the skins to the plaintiff or to 
communicate with him. In 1917 the 
defendants sold the plaintifis skins which 
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had increased in value and the plaintiff 
claimed damages for tbeir conversion. 

All the authorities were exhaustively dis- 
cussed by Mr. Justice McCardie, who found . 
as u fact that there was no necessity to . 
sell the goods, as tkey could have been 
put into cold storage. In the course of his 
judgment he said that the doctrine of agengy 


of necessity was not confined, as dider cases 


had suggested, to shipmasters and bills of 
exchange, but extended to other agents 
as well. He said that the agent must 
prove an actual and definite gommercial 
necessity, for the sale, where “in the in- 
terests of the plaintiff it is imperative that 
we sell the goods.” 

These words and those of Lord Justice 
Scrutton in Springer’s case go a long way 
and undoubtedly lend support to the view 
that even in the case of non-perishable 
goods a custcdian may in extreme circum: 
stances be entitled to sell the goods, 
though it is interesting to note that ‘in 
Prager's case the defendants explained their 
conduct by saying that the goods were 
getting stale. He must always act in the 
interests of the owner and must act bona 
fide. The fact remains, however, that in 
all the cases cited the bailee has acgted 
with the view to saving the owner's pocket, 
and not his own, and it is by no means. 
clear even on Prager’s case that he is» 
entitled to sell the goods just to save 
himself expense. It may be argued that 
if the cost of storage became equal to 
the value of the gocds, the bailee would 
be thereby authorised to sell them in the 
interests of the owner; though this might 
invite the answer that the manceuvre 
would in fact result in advantage to the 
bailee. 

Perhaps if such a case does arise the 
court will give effect to the dictum of 
Lord Justice Bankes in Rex v. Electricity 
Commissioners (130 L. T. Rep 164, at 
p. 167; [1924] 1K. B. 171, at p. 192). “It 
bas always been the boast of our common 
law that it will, wherever possible, and 
where necessary, apply existing prin- 
ciples to new sets of circumstances," — 
The Law Times. 
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. HONOR AMONG CRIMINALS 


No wall isolates the 1,608 criminals at 
Loricn fiom the outer world! Nor do the 


men in terr 
from one year and a day to life imprison- 
ment) live in cells-or behind bars. 


this prison (whose terms range. 


When men are first received at the 
District of Columbia Reformatory at Lorton, 
Virginia, they are isolated in quarantine 
cells for twenty days, But with the ex- 
ception of this group, the prisoners live 
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and sleep together in dormitories housing 
from 60 to 100 men each. The principle on 
which the systen at Lorton operates ‘is 
not entirely a new one In the United 
States and foreign countries there are other 
reformatories with no walls. These, how- 
ever, are for young offenders, minor felons, 
and “chogen” men. 

But mén convicted of murder in the first 
and second degree, rape, arson, violation of 
the narcotic laws, armed robbery, burglary, 
automobile stealing, house-breaking and 
grand larceny, pandering, tamp3ring with 
the United States mails, forgery, and other 
crimes. are all housed in this “penitentiary 
without walls” and treated alike, regardless 
of the seriousness of the social infraction. 
Also, since this prison is under the jurisdic- 
tion of the Federal Government and the 
District of Columbia, and receives its appro- 
priations through the Congress of the United 
States, it stands out from any other of its 
kind in the country. 

The men at Lorton work about the 
Prison shops during the day and are 
absolutely free to speak to one another 
at all times. They are supervised in their 
labors and guarded from 8 a. m. to 4 
p.em. by 43 custodial officers who are 
unarmed. The two shifts following (4 P. m. 
12 midnight, and midnight to 8 a.m.) 
consist of 23 and 25 officers respectively 
who are also unarmed. The only obvious 
efforts made to deter the Lortonites from 
escaping are 10 guard towers (not all in 
operation at the same time) at various 
points about the reservation. These towers 
are manned by officers of the regular 
guard who work in two-hour shifts and 
alternate with men on the ground and in 
other towers. 

“But !" you say, “no wonder these men 

don’t try to escape. They're afraid of 
getting shot.” 
_ [f one or even two men decided to escape 
In the day time or even at night, they 
would stand a fair chance of getting by 
the rifle towers without being hit. But 
if 50, or 100, or 200 men, or all, 1,608 
convicts decided to make a break at al- 
most any time during the day or night, 
more than 95 per cent. of them could get by! 
There are 64 convicts to: every one guard 
for 16 of the 24 hours of the day. And 
what's more, they all know it. 

“Well, why don’t they take advantage 
of their situation and make this break?” 
you further ask. Are these men so honour- 
able, so high-principled, so punctilious, so 
scrupulous, so supra-mundane, that the very 
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thought of ill-gotten liberty is to them 
nauseous and unsavoury?” l 

-If you know these men intimately, the 
answer is clear: 

(1) Fair Play: ‘The credit for the humane 
treatment which is prevalent at this prison 
in all dealings between officials and men, 
goes entirely to the administrative heads 
of the institution. No convict is bullied 


by a guard. If an inmate violates a rule, 


his case is heard und tried before the 
superintendent. If he is proved -guilty 
of his charge he is ‘punished. ac- 
cordingly. If he states he is not 
guilty of this charge, a sincere effort its 
made to find the man responsible. This 
attitude of fair play which the officials use 
in handling the law-breakers, make them 
have a certain responsibility to do the right 
thing, and dissuades a great number from 
wanting to escape. 

(2) Freedom: A great majority of men 
will not try to escape besause they are 
not strictly confined. It is true that they 
must stay within the limits of a certain 
area, but since they are not locked in 
cells, nor placed behind bars, the glamour 
of the enterprise of getii.g~ beyond the 
bars:and walls fades away. 

(83) Honor: There.is always one group 
of men in every ‘prison, the members of 
which come from respectable homes and 
have fine families. A stroke of ill~fortune 
perhaps caused them to commit some anti- 
social act which is responsible for their 
present incarceration. The fact that these 
men were found guilty of a certain crime 
does not change their entire physical and 
emotional make-up. They are, perhaps, 
still as loyal and honest as they were 
before, and stilllove their families. These 
men are only waiting for the termination 
of their sentences so they may return to 
their families. - They would never join any 
plans to escape, because even if they 
would be successful, their expectations of 
returning to their loved ones would never 
be realized. 

(4) Hope: There is another group from 
whom no trouble is expected at Lorton. 
This group. is -eligible (or almost eligible) 
for parole. If a prisoner's conduct while 
imprisoned has been satisfactory, he is 
eligible for consideration to be freed. 
The inmates of this class are like children, 
free from imperfection, approaching the 
ideal. In case of trouble, these men would, 
in most cases, aid the officials. l 

(5) Fear. Fear of pursuit after leaving 
prison discourages many of the inmates 
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from ‘wariting' to. break: ‘The police! sy de 
of this day is 80 “Wèl! organized- that: “$B 
%@scaped onvict is hottnded like'a inated 
animal. Only.in rare ‘instarices * is’ 
vfupitive® “from justice “able to “go: tò a new 
“I6eale: hand" Begin á! horfna a life without - 


escaped’ main’ Fasto “fear tecoatiitién pya 
Ffóimër fellöw-prišonér wh6!' will; “in “many 
CASES, turn ‘the “escaped, man! “in Mot ‘the 
eatandard ‘reward. This possibility í is‘borne 
tout ‘by -atase at Lorton: cube oh. het ý: 
-S Inf 1821H Robert X was- ‘sentenced to 
dGorton of- the ¢harge of assault with’ intent 
tto -gomimit! fobberys = Hé wad! ' given ‘four 
cyeare,, “Fé! escaped, aa August!!! 1923, after 
Shaving 'sérvéd two” ‘years Of his term. In 
r Novem bet; 1935~Saftershavin g-been “on the 
Streets: for twelve" fearsy” hé" gave ‘himself 
Rip te order “t6Minish*the ‘remainder: “Of? ‘his 
sentence, , He stated that hé “did Hot enjoy 
foné dayJof hi8 libêrty. / Tt was impossible 
ffor-“him tö undertake’-a any ‘entérprisé with- 
‘Out? fear of ‘diacovery. PIGEON Le 8 
ni6} Treatment Many, ei’ ' kávě living 
‘conditions within ‘the: Gonfines of: thexptison 
that ‘st pass, by ‘far, those- they’ awvould have 
ison 
fare and-lodging isuxutiguet “TREY i is “iio 
Gneétiti ive ‘for--these men : 
At orton! ‘the prisoners: are’ given a ae 
+ bed int “atta ‘dornitéry!’ medical ah 
dental Garé zeleat clothes: móvids once ich 
week and "three? hot imeals adayi Also; 
they dre guppliedi: with’! one package” of 
sirioking® tobacco! and: ‘one -of chewing tó 
bacéo ‘each “week, ih addition to ‘what they 
rè permitted" to: “purchäse ‘from their earn: 
ingel On holidays: ‘suck: ‘ag’ Thanksgiving 
snd“ Christmas, . the" day! i ib obsèred”' byta 
spêciàl, dief moviēš, and’ vaudeville ‘with 
iiinate' talent): at night: fe Te E 
oThé“ méni‘ at Lorton® on oP harikagiving 
Day Was as’ follows: W {0} cular f 
voi Purkep Soup * GEE E 
to Roast: Türkey i= i Tole ie 
75% Sage Dressing 5} Muo o oa 
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E A 3 
(ost ies ats 
giid dubbrey 2 
. Thes fallacy, of: ‘presuming. that. a e 
who Days.rent is necessarily. the lessee ‘and ° 
liab ble,as:-such Was illustrated -in P 
Trustee, iÔ. Charity, Lands: and:iAnother':v 
Ferriman Prust,Etd (19373 Alk E. Rt 85). 
“The plaintiffs, -Claimed -possession Gt E 
ral, ;houses.on jtheground:-of forfeiture for 
breach of ajicovenant.to -repair contained: 
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= , Giblet Giiéiry ” E 
5 “iCündied' Sweet Potatoes 
«i ro Green Peas `` 

' Ordhberry Sauce “ 


+m 
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KESE o 


re 


a ah " Oelery. Sweet Mixe d'Pikes, Olives.” an 


| i Hot’ biscuits, wi 
Ooffeel’ e” 
Pompkin Puffs : 


with’ ge a i ae 
ov iyo 1} ` 


Ri fo: bve 


ake 


a Three! regulat mneals" ‘pi ekla. at ‘random 


‘fromm the ‘week’ S. ‘menu: ‘are ‘as. follows: a 
CU PTRO ' ` Brédlefast”" i 


an Grapefruit? alas ae mot 

< o Gorn Flakes: a a i s 

' Sug ar, “Milk ° or eu an eae 
“RBIS Bread with stidhelina Milk” 
Syrup | 


2 yite. LERS f S, “¢ i 


Fa r ; n 1. EDI KE. ? 
i Vegetale Boge hea E ai 
Boiled ‘Frankfurters’ ee i a ae a 
<‘ String Béans n, pa On ieee 
Boiled Potatoes’, °° "= ee ee 
"Wheat Bread“ se oe vra Era 
Syrup LTES Tent ee 
Beal’ 
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7 , Sup : elti} 
A - Beet Pot ‘Pie’ brewed! it sash ‘Ain j 
‘quarters of Beef, and Ve epeiables: B 

" Buttered, Nogdles; J ee y i 
i -Hot Téa with Sug L] AE ej na i 
' Wheat Bread | a en l 
i t Syrop” ae ts 
U ) Esprit de* dor jS: Th’ the. ‘inal een 
tliere’ ‘is “only” one ‘small. ‘group. left, bo plan 
ésdape: This“ group “consists, of: the “aba d 
men ne “and thè sorcalléd | {big ' Shots’ in 
rimè., "In prison they ‘become, little E 
because they have no organization. Any, 
ättempt to’ ‘organize by these’ men. would 
be'' met, with strong ‘cpposition by. the. six 
Afofenientioned: grotips, ‘anid the, ‘inevitable 
restilt would ‘be the” discovery of, ‘the, ‘plot 
by the „prison official. The plotters. might 
then be ‘transferred to Alcatraz Island—, 
an unpleasant- thought ‘to ‘all. feléns—and 
have several years, tacked on, to their 
séntences.: iy aay ae 
“So they ‘don't. do ‘anything ” about iL 
J ournal of Criminal, Law, &, Criminology. | i 
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“ESTOPPEL BY PAYMENT (OF RENT.) re an a 


ina: lease ` ‘for 93 years 4 ron" Septenibse 
99184775'T he! defendants denied that "they - 
were the assignees" of this Jose” and“ con“ 
tended:that they! held undër b aiitindetléase: 
of April 3, 1848)-for' the: origita ‘term? ‘agg: 
three’ days: Taere’was® therefore, ‘no privity? 
of: contract bétwéen' thé plaintiffs atid:the' 
defendants, ‘whd!-contéidéd' that they could” 
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rt Ate te Nps eye Fe + f t p = -49 's hag 
-Thot be Biéd? upon’ the’ covenants ‘in'the 


“‘\éasé. "Fhe: -plaintifis'<case!' was that. the 
s defenđin tS were éstdpped's'from' {dénying 


 “thatthéy were thé" assignees’ of.-the’ lease, . 


' inasmuch ‘as the! rent:thereunder-had. ‘been 
‘paid by the defendants; or their predecessors- 
“in-titlé, ever since'the year21888 © i! 
8) ME TNRasthant KO)! Official -Réferee, 
‘pointed: otit! thatthe «rént could’ be ‘paid 
Sby- thé ‘déféndants “in three capacities, 
Jéither: (DV aS“ ‘agents Ho? nthe. lessee 
of the head lessor : or (2) as underlessees, 
an Ordér«to prevent the 4 plaintiffs. as:head 
WSsdts*ftom distruining : or'(3)‘as assignees 
‘ofthe head “lease? 'SAny reasonable -man 
fin: the" position “of: the © plaintiffs: “would 
therefore have’ inquired’ in what capacity 
the ‘defendants-paid.the! rent.” There was 
‘flo ‘evidence ‘that thesrent: was not :paid:on 
behalf ofthe Jessée*lor to ‘protect the: dé- 
‘ferfd’ants! as :!undérlébsees,! from distréss. 
The ‘deféndaite!‘hald!.not lso fconducted 
theinsélvés 48“ to: répresent thats they were 
the assigteds ofthe bead! ledse;! and’at the 
iost: thé payment put“ the’ -plaintiffs: on 
‘inquiry! They were “not ‘entitled: to abstain 
fiom Vinquiryy and to’ ‘asstnies for their 
Own benefit ‘that‘the defendants>were’ pay- 
TEE -AET APE seh ital, J PE b- oof rf ati 
ing ‘the ‘rent? ‘as assignées’ ofi the:vhead 
léasé!' The plaintiffs! Were: ‘accordingly not 
entitled to set up the estoppel). dnd--judg- 
ment was given for the defendants, 
with costs.’ ZU DIG YIISVOS 
'Phis ĉase wad distinguished~on the facts 
from Rodénhtrst'' Estatesy. Tedlow. W ir E 


. Barnés; 'Ltd!(1936:4 Qe: ALY By Rei8) The 


plaintifie “Were thé “landlords of- a'shop 
whichthey? had" Jet -to ‘oné-Barnesin' 1928) 
iy’ 1930 the! plaintifis: jgranted Barnes’ a 
licence’ to'-assign'' the lease tolthe-defen- 
dant? éompanyy! which-.had“takentover his 
business” “NO legal Vassignmient was execut; 
ed?! bitthe!!'ecnitpany - paid 'the!rent' until 
April’-1)41935t ‘On June 2-24, 119357 ithe 
eompany®-vacatéd “the “premises: and Vwas 
later'sued “for va'qtiarter’s rent. Liability 
Was dispütèd“ onthe ‘ground ‘thati. the 
tim “hdd “never !‘béen vested inthe: com: 
pany, “which ws only“an «equitable ‘lag< 
v SERE Oh J Dieta aw sen fj erag 
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všigneein His'Hondur Judge Bensley Wells 
iheld!: that’. the Scompany’s conduct was 
consistent'/only:' with its- being a legal 
assignee,” and that: it: was estopped from 
wasserting ‘the contrary. This decision was 
upheld by the “Court of Appeal,-and Sir 
‘Boyd Merriman, « P.: pointed ‘out that the 
‘licence ‘was only'-given:on condition that 
thedefendant company went into ‘posses- 
‘sion'."as assignees- and not otherwise. 
‘Thé . case was''therefore distinguishable 
from 'thatofan equitable assignee, such 
as" aimorigagée, who goes into possession 
‘and ‘pays rent without becoming liable upon 
ithe!‘coyénants, .- Scott, L. J., and Eve, J., 
:concurre® in dismissing’ the appeal with 
costa Aran oa E 

The doctrine of estoppel will operate 
more strongly against a stranger whose 
payment of€€rent--is presūümably ‘on the 
Ibasis offian “assignee:: Unlike an under- 
ilesses; ‘& -stranger-‘has' not the inducement 
of paying rent in'self-defence.- In Williams 
va Héales (1874, L.'R..9 O. P. 177) the pre- 
misés.hiad been leased in 1810 for t 14 years. 
In. P814 thevlessee ‘died intestate, and his 
widow ‘remained: in’’ possession as adminis- 
tratrix until: 1843. + Her son-in law, without 
taking loutsfurther administration, then paid 
the! ground! rent; “let the properties in his 
own’: hame and received . the rackrents until 
his: death in:.1856.1 The’ same procedure 
was followed ‘by chis.executor, the defendant, 
until:the lease expired: - The premises were 
then delivered: -up -out of repair, but the 
defendant\denied liability . on ‘the ground 
that; he: was not the: assignee of the term. 
It. was :held;-however, that the defendant 
having intermeddled-.with the estate, was 
not “only liable ‘as executor -de son tort but 
alsozas:assignee. -He was estopped from 
denying. inthe : latter - contention, and 
Keating, J: ` pointed out: that to hold other- 
wise would ‘create: injustice. ‘Che landlord 
would. know little :of -the way the- estate 
devolvedj::dndthe. person in possession 
mightfake:the profits: and--escape liability, 
the Bene rent. ~ The Law Journal. 
aow (eel g oa Pura n . 
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Cutting: the sCoatvAccording: to, the 
“Cloth. 30 saolsbsrd sd Bauh veb aan 
-The ‘recent’ remarks‘ of the:{learned:aPre- 

sident “of the Divoree:Division:on:the sup- 

posed" rigidity 'öf. tho’: ove:third> rule “ini 
fixing: the proportionrof the’*husband’s “in-: 
comé! which shall:-be dllocateditozthe wife's: 


maintenance, have very considerable ap- 
plication to husband!: dnd) wife-cases: be- 
fore: justices. ni“ Women’. petitioners wilt be 
wélliadvisedito cut’ their applications for 
maintenance according to' the cloth which is 
available soya. Cos Voc tro. a N 

-The oné-thitdrulei is, of . course, -utterly 


? 
Le] 
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absurd when applied tothe class of weekly 
wage earners, though we have heard it 
solemnly pronounced as applicable. . 

The cruel truth in the police court cases 
is that, more often than not, thereis a bare 


.sufficiency for husband .and wife living 


together and making the money go as far 
as possible. It will not divide into thirds 
or any other fraction which will avail. Prac- 
tically, the only thingto do quite often is 
to seek to discover how much can be taken, 
not for but towards the maintenance of 
wife and children, and still leave enough 
to keepthe man as a wage- earner, .not so 
hopeless as to throw the whole thing up in 
disgust and spend life alternately leafing 
and purging contempt in prison.—J ustice 
of the Peace. , 


Precedents and Pleadings. 

“Pleadings, therefore,” observes Lord 
Atkin in a significant preface to Volume I 
of the new Eneyclopedia of Court Forms 
and Precedents in Civil Proceedings (Butter- 
worth & Oo. (Publishers), Ltd.), “pleadings 
therefore still test the competent lawyer: 
and while precedents seem an almost neces- 
sary guide to the less experienced, they 
are often a valuable aid to the old hand 
both as a means of checking his own draft 
and an occasional clue io a fault in his 
opponent's.” Indeed, the Pleader (it seems) 
is in like case with the poet: as the late 
John Drinkwater remarked, varying the 
adage with caustic truth, poeta nascitur et fit. 
Tf he be a poet, a man must be born to 
poetry, yet without continuous ciscipline 
he shall not come into his inheritance. The 
consummate Pleader is he who, at the first, 
has so modelled himself upon the prece- 
dents of his masters in the law, placing the 
first clause first, and the last clause last, 
and marking the peculiar rhythm and the 
latent precision in the meaning of words 
that after many years of severe self-training 
he has at the last won for himself the 
mastery of his material and can rejoice in 
his facile ability to produce a pleading 
which he can justly regard as a legal work 
of art. Until that day, he must put his 
trust in precedents; to which, thereafter, 
he still will turn as to a touchstone to test 
the merit of his own. The Law Journal. 


Divorce or Separation. 

The Court of Appeal, in Sennett v. 
Sennett, allowed a wife's appeal from the 
judgment of Swift, J. at Birmingham 
Assizes, dismissing her application for a 
judicial separation. The trial Judge is re- 
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ported to have said: “She comes here al- 
leging- grounds upon which she is un- 
doubtedly entitled to a divorce but she 
says, ‘l do not approve of divorce, so 
I will ask you to give me anu order out ' 
of which I can at once make some money. 

“Tf she believed that her husband who 
has left her is living in adulteyy, what®a 
farce tocome tothis court and say that 
she does not believe in divorce because 
those whom God has joined cannot be put 
asunder.” 

The Court of Appeal, however? gave the 
wife her judicial separation. Many people 
have a genuine, religious conviction that 
divorce ie wrong, though a mere separation 
is not. These hold their views just as 
strongly as the many others who believe 
that when husband and wife are actually 
living apart, and intend to remain apart, 
divorce, with the possibility of remar- 
riage, and not judicial separation, is the 
right remedy. The law interfers as little 
as possible with conscientious beliefs, and 
litigants have been allowed to choose 
between alternative remedies available to 
them, whether or not the court considered 
the choice to be the wisest course, though 
occasionally. naturally, a Judge will invite 
the parties to re-consider their attitude.— 
Justice of the Peace. 


Poverty and Genius. l 

An interesting and provocative letter 
from the wife of a well-known author ap- 
peared in the Times this week.. It raised 
the question of poverty and genius and 
concluded generally that our educational 
system is not fitted to give genius, wherever 
it may arise or be found, a fair chance. 
We are reminded that nearly all the great 
poets of the past century or more were men 
who could afford a University education, 
and that of those who did not go to the 
University, all save the lonely star Keats, 
were never of comfortable or sufficient 
means. So.we are asked to believe that you 
have no chance as a poet unless you are 
well off. This may be true of poets or 
painters, though we should think that the 
true genius is superior to all the disadvant- 
ages of poverty or restricted education and 
will make his own opportunities. How 
often, for instance, in the past, or 1n our 
own day, does the hardstone of poverty 
sharpen the blade of Scottish genius? As 
for lawyers we cannot say that genius alone 
is required. The chief qualities needed for 
success as a lawyer are industry, frugality, 
a good digestion and memory, and, above 


` interesting letter, of course it is a good- 


+ 


. 1937 


all, self-confidence ; and we doubt if the 
public school and University system of 
education is particularly favourable to 
all, or, indeed, to any of them. As for the 
oets, who were the main subject of this 


toing to have plenty of them—if they are 
ood. But how can they be discovered in 
time to r&ggive State aid and the highest 


_ ehance at the public expense ? The Secre- 
- tary of State for Education could hardly 
™Sbe, expected to start a staff of inspectors 


4 


who would go round the country searching 
for prospective Keats and Shelleys.—The 
Law Journal. 


An Unusual Charge. 

Both the alderman and the clerk at the 
Mansion House Justice Room commented 
upon the unusual nature of a charge pre~ 
ferred by the police recently. Two men 
were charged with loitering for the pur- 
pose of receiviug bets, and there was a 
further charge that “being in lawful. cúis- 


_tedy upon arrest for a criminal offence, 


they did unlawfally free themselves from 
such custody.” The clerk suggested to 
the police that they should take legal ad- 
vige before asking the court to commit for 


' ` trial, and the case was adjourned. 


As the case is still pending, we have no- 
thing to say about the facts, but the law 
is interesting. Escape has been defined 
as the gaining of his liberty by one who 
has been arrested, before he has been de- 
livered by due course of law. No doubt 
an indictment would lie for a common 
law misdemeanour, but we cunnot say we 
have ever come across an actual instance 
of such a prosecution. Where there is an 
assault involved, it is more usual to-indict 
for assault with intent to resist lawful app- 
rehension or for common assault, as the 
case may be. 


Where the offence is not considered grave, 


it could probably be appropriately dealt 
with by way of summary proceedings. It 
is an offence to resist a constable in the 


execution of his duty, and forcibly to free 


oneself from lawful custody must certainly 


be such a resistance — Justice of the Peace.- 


Declarations of War. i 
Survey “mankind from Ohina to Peru,” 
taking ‘Spain on the way, and it will pro- 
bably be agreed, as a correspondent says, 
to whose letter prominence is given in 
Wednesday's Times, that "the world isin a 
horrible state.” It may not be very material 
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that Japan—a signatory to the Pact of Paris 
which she broke some three years ago— 
has attacked China without any Declaration 
of War, nor may it be very material to 


examine whether’the attacks on merchant- 


men in the Mediterranean which are asg- 
cribed to the: rebel.forces in Spain are 
techincally acts of piracy. Under the 
Hague Peace Conference of 1 07 hostilities 
were not to be commenced without explicit 
warning, but thirty years’ world deterior- 
ation have cancelled that, and now war 
simply begins with the first act of hostility. 
And, indeed, since under the l’act of Paris 
that act is unlawful, a formal declaration 
would not whitewash it.. In any case, as the 
destruction iù the shopping centre of 
Shanghai shows, the invention of aircraft 
vand the use of aircraft for bombing has 
reduced warfare to the indiscriminate 
slaughter of civilians; that is, to mere. 
savagery. In'1625 Grotius could write of 
“a lawlessness in warfare of- which even 
barbarous nations would be ashamed.” 
Three hundred years later, air warfare is the 
writing on the wall for civilsation. 


Piracy. 

The pirate has earned the condemnation 
hostis humani generis. He is usually out 
for plunder, and the question whether to 
be guilty of piracy he must actually pocket 
something was the subject of a recent 
decision of the Judicial Committee (Re 
Piracy Jure Gentium, 1934, A. O. 586; 103 
L. J.P. 0.153). But the essence of piracy 
is not plunder but unlawful attack, and so 
it was held by the judgment of the Com- 
mittee delivered by Lord Sankey, L. C. 
According to an American case cited in 
that judgment— United States v. The Malek 
Adhel (1844)—“if he wilfully sinks or de- 
stroys an innocent merchant-ship, without 
any other object than to gratify his lawless 
appetite for mischief, it is just as mucha 
piratical aggression in the sense of the 
Law of Nations...as if he did it solely and 
exclusively for the sake of plunder.” How 
far a rebel force, which has attained a 
certain amount of governmental authority 
but has not been recognised as having 
belligerent rights, comes within the pirate 
class has been questioned; but upon the 
ground that while his acts are to a certain 
extent piratical, his moral attitude is 
different. “He is not only not the enemy of 
the human race, but he is the enemy solely 
of a particular state” (Hall, International 
Law, 8th sdn.,312). But even so, there is 
no justification for attacks on merchantmen . 
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of other States, or for attacks at all which. 


donot conform “to ‘the rules of submarine 
warfare. =The Law J ournal. 


Care sr so o pae 
Ignorantia, Juris. - fey hs 
That everyone is supposed to know the ie 
is a convenient presumption, not- nearly so.: 


harsh . in, working . as itis in appearance: 


Although a i\South Sea. islander--could:. not: 
. successfully, plead ignorance of the law upon 


his trial:.in. England for. bigamy, he would 
not. be. treated hardly iifjit-.appeared that 
in his native- land ‘polygamy : was » lawful: 
and,normal;.and people.ate . constantly: 
treated: leniently because they were ignorant - 
of the and could- inot: a expected: to 


ý know ibs. fe, qe aap r` A% 8 


What is astonishing is. to :come across. 
instances ,; where. offenders. who have «beén: 
guilty. of an jact whichis not:.only prohi-.. 
bited but also reprehensible: in itself :ap- 
pear quite oblivious: of - guilt and seek to’ 
excuse themselves,on the ground.ofsi {gnor ‘ 
ance. .A. provincial paper recently reported > 
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duty of the motorist, is to comply with all” oe 
signs‘ lawfully shown. | He ` may feel a little | ; 
annoyed ‘at having to: stop, when, having ` 
slowed down to five or six miles an hour, 
and .séen that, the road is ‘ Glear in, every 
direction, he could (apie, ith proceed.! 
if be’ eae 
l < 

As for the polis: they” youl be in” 
difficult position if ‘they had: to’ answer "Ege 
exercising’ a discretion which they do tot ga 
possess, Their attitude,’ we presume, 4 18 
that they are Called” ‘upon to enforce, the’; 
law‘ and‘ to’ proceed against.. ‘those, who, 
break it, without first deciding Whether, in’ 
their opinion, a particular provision is re- | 
osonable or unreasonable: =d: ustice: of- ‘the: 
Peace. - , Eora k ' ho oo 

nae E pS] f; a teas aR 

Thefts from ‘Care ype et S47 

-If it is the duty of the ‘police to PoE 
property, itis no less. the “duty of -owners 
tọ take what «steps they canto protect. itt 
for” themselves. - Householders ate: from: 


@.case in which a man was guilty: of:steal*"! time. to-time-reminded by police authorities ' 


ing, false pretences.and forgery. He had - 


of the measures ‘they: :may-‘ take to‘defeat’' 


obtained a tradesman’s billhead with a . the burglar and the thief. To-day a‘large 


smallitem entered upon it, and then fraudu-. 
lently, altered, it, tos, facilitate another 
offence. He pleaded that he did not know: 
it was forgery. 


wrong, with the:outlook of a man who.can 

plan and carry. out a fraud of. this - ‘Rind, 
and : then think it ‘some.-sort of excuse that’? 
he . did not know. the-way!in which the law. 

would ‘describe: his, offence. . ‘Those: who . 
grow.up in the tight.: atmosphere’ and-are 
trained to right standards of -conduct;. do 


not often. need to- -enquiren: ‘whether. dis- 


honesty of @ particular poms is ‘criminal or.: 
not: Justice of the: Peace.: > reef yap hee 
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“Halt” Signs." ge od Ee OE RS See 
‘Af writer in ‘a Loudon paper! caci m 

police : for prosecuting: trivial offences, cón- ; 

sisting of a failure to come, toa’ complete’ ` 


standstill at spots where: the ‘sign “Halt 


has ‘been ` ‘Placed, often, according ` to this 
correspondent, `- “quite ` unnecessary. It is 
clear -that-many of these signs’ will be 
removed ‘and: ‘replaced''by | “Slow,” : which,’ 


ifoproperly observed, ' will be” quite: ‘ade: | 


quate... In: the meantime, we: do not’ see 


how the: ‘police | ‘can very well’ take upon l 


themselves to'decide'which signs are to be 
obeyed, ‘and which others are not. The 


- i 


; : CAET T EC Oa 3 vans rt 
lri f + 
is _ END or VOLUME 170. t + ja! 3 Seat “ae Pi j . 43 , Pxet Ps] pak 


proportion of. theft- is from. unattended ! 
motor:cars, and here, too, Owners of proper y" 


‘That was probably true : are often neglectful, ; L ete Te 


enough, -but: theron: must; be something : 


-A.. metropolitan! magistrate > kand re- 
cently-to fools who? leave valuables in: motor ! 
` cars, and “fools” is- not too. strong’ s -term.: 
Oar. owners should: avoid leaving valuable” 
property: in. their cars or, if they «must: 
leave ‘it; they: ‘should:.at least take the! 
. simple: precaution of ‘locking: the dosrs:. ` 
* When regulations required’ that: cars left.’ 
in certain parks :should be :unlocked + to 
facilitate the movement of cars by attendants, 
motorists, not unnaturally; complainedithat:: 
if -they were: not: allowed’. to` secure “their: 
cars, the contents were likely ‘to: be stolens : 
` Yet very few motorists take the trouble to: 
lock daors and close windowsi»: uii 1:5. di 

‘Besides being: foolish,’ it isi wrong to offer»- 
needless. ‘temptation aby.: failure to © taken 
simple precautions.. : Moreover;: the: pre- : 
valence of | opportunities. for thefts from 
cars throws.an unnecessary Durden ‘upon 
the police, :whe -have\to be constantly in- i 
vestigating complaints of loss, and detail- 
ing constables for onservation , of, suspects... _ 
Perhaps the remarks’ "of the” Wagistrate~ 
will ‘cause at least some of the thought, 
less : motorists to take a little © care:——" 
J ustice of the Pea ce. 


